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JAC 


ACK, A kind of defenſive coat-armour formerly worn 
by horſemen in war, not made of ſolid iron, but of 
many plates faſtened together ; which ſome perſons by 
tenure were bound to find upon any invaſion. Vai]. 
It was called lerica, becauſe at firſt it was made with lea- 
ther. Coavel. 

JACTITFATION or MARRIAGE, Is one of the firſt 
and principal matrimonial cauſes in the Eccleſiaſtical 
Courts; as, when one of the parties Se or gives out 
that he or ſhe is married to the other, whereby a common 
reputation of their marriage may enſue. On this ground 
the party injured may libel the other ; and, unleſs the de- 
fendaut undertakes and makes out a proof of the aQual 
marriage, he or ſhe is enjoined perpetual filence upon that 
head: which is the only remedy thoſe courts can give for 
this injury. 3 Comm. gz. L 

JACTIVUS, Lat.] He that loſech by default: For- 
mul. Solen. 159. | 

JAMAICA, An American iſland taken from the Spa- 
niards, in the year 1655. 
Atts. 

JAMBEAUX, Leg- armour; from jambe, tibia. Blount. 

JAMPNUM, Furze or gorſe, and gorly ground; a 
word uſed in fines of lands, Cc. when = proceedings 
were in Latin, and which ſeems to be taken from the Fr. 
Jaune, 1.e. yellow; becauſe the bloſſoms of furze or gorſe 
are of that colour. Cro. Car. 179. 

JANNUM, or JAUN, Heath, whins, or furze. Pla- 
nta, 23 H. 3. No man can cut down furze, or whins in 
the fare without licence. Marnweed, cap. 25. num. 3. 

JACQUES, Small money. S:zaunaford*s P. C. c. 30. 

JAR, Spar. Jurro, f. e. an earthen pot. } An earthen 
pot or veſſel of oil, containing twenty gallons. 

 JARROCK, A kind of cork, or other ingredient, pro- 
hibited to be uſed in dying cloth. Stat. 1 K 3. c. 8. 

JAUN, Fr. Jaune, i. e. yellow colour.] Furze or 
gorie, in law-latin called jampuwm, and anciently jaunum. 
PI. 22 H. 4. Cowell. 

ILERNAGIUM, hibernagium, ybernagium.] Seaion for 


| ſowing winter corn. Cart. Autig. MSS. 
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ICENI, The ancient name for the people of Sgßolt, 
Norfolk, Camòôriageſbire, and Huntingdonſpire. Law Lat. 
Di. 

ICH DIEN, From the German.] The motto be- 
longing to the arms of the Prince of Wales, ſignifying 
1 ſerve : It was formerly the motto of John, king of Bo- 
hemia, ſlain in the battle of Chi, by Edward the Black 
Prince; and taken up by him to thew his ſubjection to his 
father King Edward III. 

ICONA, Jconia.] A figure or repreſentation of a thing. 


Mat. Pari/. 146. Howeden 670. 


ICTUS ORBUS, A maim, bruiſe, or ſwelling ; any 
hurt without cutting the ſkin and ſhedding of blood, 
which was called plaga: it is mentioned in Bracten, 
lib. 2. tract. 2. cap. 5 & 24; and in the laws of 
Henry 1. c. 34. 

IDENTITATE NOMINIS, An ancient, and now 
obſolete, writ that lay for one taken and arreſted in any 
perſonal action, and committed to priſon for another man 
of the ſame name; which writ was in nature of a com- 
miſſion to enquire, whether he were the ſame perſon 
againſt whom the action was brought; and if not, then to 
diſcharge him. Reg. Orig. 194: F. N. B. 267. 

By S:at. 37 E. 3. c. 2, this writ is g ven for wrong- 
fully ſeizing lands or goods of a perſon outlawed, for 
want of a good declaration of his ſurname ; and officers 
ſhall take ſecurity, to anſwer the value of what is ſeized, 
it the party cannot diſcharge it, on pain of double da- 
mages. And this writ ſhall be maintainable by executors, 
Oc. by Stut. g H. 6. c. 4. Vide 3 Com. Dig: 14 Fir, 
Abr. title Idenlitate Neminis. 

Where one perſon is by miſtake arreſted for another, 
the perſon ſo arreſted, may maintain an aQion for falſe im- 
priſonment, againſt the officer to recover damages, though 
he ſue this writ, for immediate relief, from the impriſon- 
ment. See title Arreſt : Falſe tnmprifonment. 

IDENTULY or PERSON. Where a perſon con- 


victed of, or outlawed for a criminal offence, being aſked 
what he hath to alledge why execution ſhould not be 


awarded againſt him, pleads diverſity of perſon, a jury 
B 


ſhall 


IDE 


* ſhall be impannelled to try this co//ateral ie, viz. the 
identity of the perſon. See 4 Comm. 3995: and this Dic- 
tionary, title Execution and Reprieve. | 

IDEOTS. See Idiots. 

IDES, {/dus.]-With the antient Remans were eight 
days in every month, ſo called; being the eight days im- 
mediately after the Menues. In the months of March, 
May, Fuly, and October, theſe eight days begin at the 
eighth day of the month, and continue to the fifteenth 
day: in other months they begin at the ſixth day, and 
laſt to the thirteenth. But it is obſervable, that only the 
laſt day is called 1es, the firſt of theſe days is the eighth 


. ates, the ſecond day the ſeventh, the third the ſixth, i. e. 


the eighth, ſeventh, or ſixth day before the Ides, and fo 
it is of the reſt of the days; wherefore when we ſpeak of 


the Ides of any month in general, it is to be taken for the 


fifteenth or thirteenth of the month mentioned. See title 
Calends. | 


IDIOTS axp LUNATICES, 


The Law relating to perſons labouring under the in- 
firmities of idiocy and lunacy, being in many reſpects 
the ſame, and in all caſes depending on fimilar reaſon- 
ing, is here reduced to one head; under which we may 
conſider ; 


I. The Ditintion between Idiots and Lunaticks ; and the 
s Effects of that — canes 

II. How they are to be found ſuch. 

III. Of theCare of Lunaticks ; of appointing Committees 
er Curators; and of their Power and Duty, 

IV. The Efe# of Idiocy or Lunacy, on the civil As of 
Perfons under theſe Infirmities. - 

V. Of their Efe in criminal Caſes. 


J. An Ip ior, [derived originally from the Greet 
Norns, à private ind;vidual,] or Natura! Fool, is one that 
hath had no underſtanding from his nativity, and there- 
fore is by law preſumed never likely to attain any. For 
which reaſon the cuſtody of him and his lands were for- 
merly veſted in the lord of the fee. Fl. J. 1, c. 11. 
& 10. And therefore ſtill, by ſpecial cuſtom in ſome 
manors, the lord ſhall have the ordering of idiot and lu- 
natic copyholders. Dy. 302: Hutt, 17: Ney, 27. But by 
reaſon of the manifold abuſes of this power by ſabjects, it 
was at laſt provided by common conſent, that it ſhould be 
given to the king as the general conſervator of his people; 
in order to prevent the Idiot from waſting his eſtate, and 
reducing himſelf and his heirs to poverty and diſtreſs, 
F. N. B. 232. This fiſcal prerogative of the king is de- 
elared in parliamen: by Sat. 17 E. 2. c.9; which directs, 
in affirmance of the common law, that the king ſhall have 
ward of the lands of Natural Fools, taking the profits with- 
out waſte or deſtruction, and ſhall find them neceſſaries ; 
and after the death of ſuch Idiots, he ſhall render the 
eftate to the heirs; in order to prevent ſuch Idiots from 
aliening their lands, and their heirs from being diſin- 
herited. 4 Rep. 126. 

Lord Coke, in 4 Co. Bewerley's caſe, ſays, that this pre- 
rogative was by the common law, and that the ſtatute de 
preerogativa Regis, 17 Ed. 2. c. g. above mentioned is 
only declarative thereof. 2 If. 14: 4 Co. 126. 

A man is not an Idiot if he hath any glimmering of 
reaſon, ſo that he can tell his parents, his age, or the like 


IDIOTS 


common matters. F. N. B. 2 33. But a man who is born 


deaf, dumb, and blind, is looked upon by the law as in 
the ſame ſtare with an Idiot; he bring ſuppoſed incapable 
of any underſtanding, as wanting all thoſe ſenſes which 
3 the human mind with ideas. Co. Litt. 42: Flea, 
6. c. 40. 

A Lux Ar Ik, or Non Compos Mentis, Is one who 


| hath had underſtanding, but by diſkale, grief, or other 


accident hath loſt the uſe of his reaſon. A Lunatich is, 
indeed, properly one that hath lucid intervals, ſometimes 
enjoying his ſenſes, and ſometimes not; and that fre- 
quently depending upon the change of the moon. But 
under the general name of on compos mentis, and which is 
the molt legal term, are comprized not only Lunaticks, but 


perſons under phrenzies, or who loſe cheir intelle&s by diſ- 


eaſe ; thoſe that grow deaf, dumb, and blind, not being 
born ſo, or ſuch in ſhort as are judged by the Court of Chan- 
cery capable of conducting their affairs. See Pope. II. 
To thele allo, as well as Lunaticks, the king is guardian, 
but to a very different purpoſe. For the law always ima- 
gines, that theſe accidental misfortunes may be removed 
and therefore only conſtitutes. the Crown a truſtee for the 
unfortunate perſons, to protect their property, and to ac- 
count to them for all profits received if they recover, or 
after their deceaſe to their repreſentatives. And there- 
fore it is declared by Stat. 17 E. 2. 
thall provide for the cuſtody and ſuſtentation of Lunaticks, 
and preſerve their lands and the profits of them for their 
own uſe when they come to their right mind: and the 
king ſhall take nothing to his own uſe; and if the parties 
die in that ſtate, the reſidue ſhall be diſtributed for their 
fouls by the advice of the Ordinary ; and of courſe, by 
the ſubſequent amendments of the law of adminiſtra- 
tion, ſhall now go to their executors or adminiſtrators, 
1 Comm. 394. 

The diſtinction, eſtabliſhed by this ſtatute, between 
the king's intereſt in the lands of an Idiot and thoſe of 
a Lunatick, is laid down and admitted in all the books 
which ſpeak of this matter; and on this foundation it 
hath been reſolved, that the king may grant the cuſ- 
tody of an Idiot and his lands to a perſon, his heirs and 
executors, and that he had the ſame intereſt in ſuch a 
one as he had in his ward by the common law. Bro. 
Idiot, 4, 5: Dyer, 25: Moor, 4. pl. 12: 1 Aud. 23: 
4 Co. 127: Co. Litt. 247. 

The more general deſcription of a perſon, who, from 
his want of reaſon and underſtanding, comes within the 
protection of the law, is that of Non compos mentis. Co. 
Lit. 246: 4 Co. 124: Shin. 177. 

There are, ſays Coke, four kinds of men who may be 
ſaid to be men compos : 1, An Idiot who is nou compos from 
his nativity. 2. One made ſuch by ſickneſs. 3. Lunatick, 
qui aliguando gaudet lucidis interwallis ; who is non compes 
only for the time that he wants underſtanding. 4. One 
that is drunk; which laſt is ſo far from coming within 
the protection of the law, that his drunkenneſs is an aggra- 
vation of whatever he does amiſs. Co. Lit. 247: 4 Co. 
124: See 1 Hale Hift. P. C. 30-37: 3 P. Wis. 130: 
and this Dictionary, title Drunkenne/s. | 

1. An Idiot is a fool or madman from his nativity, and 
one who never has any lucid intervals; therefore the king 
has the protection of him and his eſtate, during his life, 
without rendering any account ; becauſe it cannot be pre- 
ſamed that he will be ever capable of taking _ of 

| | imſe 


c. 10, that the king 
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odr intereſt in his eſtate. 


himſelf or his affairs: and ſuch a one is deſeribed a perſon 
that cannot number twenty, tell the days of the week, 
does not know his facher or mother, his own age, Oc. 
But theſe are mentioned as inſtances only; fur idiot, or 


not, being a queſtion of fact, muſt be tried by jury, or 


inſpection. Nyer, 25: Moor 4. pl. 11: Bro. Idiots: 
F. N. B. 233. 

But though an Idiot muſt be fo à ratiwitate, yet, if by 
inquiſition it be found, that J. is an Idiot not having any 
lucid intervals ger ſpatium oo annorum, this is a ſufficient 
finding; for the inquiſition having found the party an 
Idiot, the adding ſpatium 0.20 ennorum is ſurpluſage, and 
ſhall be rejected. 3 Med. 43, 44: 2 Show. 171: 
Skin, 5.177. S. C. Prodgers and Lady Frazer, 

2. One made ſuch by ſickneſs, which Loid Hale 
calls Dementia accidentalis vel adwventitia, and which he 
again diſtinguiſhes into a total and a partial inſanity, 
from its being more or leſs violent, is ſuch a madneſs as 
excuſeth in criminal caſes; and though the party alſo in 
every thing elſe be entitled to the fame protection with 
an Idiot; and though his diſorder ſeems permanent and 
fixed, yet as he had once reaſon and underſtanding, and 
as the law ſees no impoſſibility but what he may be re- 
ſtored to them again, it makes the king only a traſlee for 
the benefit of ſuch a one, without giving him any profit 
1 Hale's Hi. P. C. zo. 

3. A Lunatick; this is alſo Dementia accidentalis wel 
efyentitia, and though ſuch a one hath intervals of reaſon, 
yet during his phrenzy he is entitled to the ſame indul- 
gence as to his acts, and ſtands in the ſame degree with 
ore whoſe diſorder is fixed and permanent. 4 Co. 125: 
Co. Lit. 247: 1 Hale's Hi. P. C. 31. 

4. One made mad by drunkenneſs, which is called De- 
mentia effeftata; and though, as has been faid, ſuch a 
perſon be not entitled to the protection of the law, yet if 
a perſon by the unſkilfulneſs of his phyſician, or by the 
contrivance of his enemies, eat or drink ſuch a thing as 
cauſeth phrenzy, this puts him in the ſame concition 
with any other phrenzy, and equally excuſeth him; alſo 


if by one or more ſuch practices an habitual or fixed. 


phrenzy be cauſed, though this madneſs was, contracted by 
the vice and will of the party, yet this kabitual and fixed 
phrenzy thereby cauſed puts the man in the ſame condi- 
tion, as if the ſame was contracted involuntarily at firſt, 
Plzwd. 19. a.: Co. Lit. 247 : 1 Hale's Hiſt. P. C. 23, 

But though this ſubje& of madneſs may be branched 
into ſeveral kinds and degrees, yet it appears that the 
prevailing diſtinction in law is between ziccy and Lunacy ; 
the firſt a fatuity à nativitate, wel dementia naturalis: the 
other accidental or adventitious madneſs, which, whether 
permanent and fixed, or with lucid intervals, goes under 
the general name of lunacy. 4 Co. 125. a. | 


II. Every perſon of the age of difcretion is in law 
preſumed to be of ſound mind and memory, unleſs the 
contrary appear; and this rule holds as well in civil as 
criminal caſes. 1 Hele's Hiſt. P. C. 33. 

By the old common law there is a writ de idiot ingui- 
rerg0, to enquire whether a man be an Idiot or not; 
winch mult be tried by a jury of twelve men; and if they 
find him merus idiota, the profits of his lands, and the 
cuſtody of his perſon may be granted by the king to ſome 
ſubject who has intereſt enough to obtain them. F. N B. 


232. This branch of the royal revenue hath been long 


IDIOTS AND LUNATICKS II. 


conſidered as a hardſhip upon private families: and fo 
long ago as 8 Jac. I, it was under the confideration of 
Parliament, to veſt this cuſtody in the relations of the 
arty, and to ſetile an equivalent on the crown in lieu of 
it; it being then propoſed to ſhare the ſame fate with 
the ſeodal tenures which have heen fince aboliſhed. 4 4. 
203 : Com. Journ. 610. Vet few inſtances can be given 
of the oppreſſive exeriion of it, ſince it ſeldom happens 
that a jury finds a man an Idiot, 9 ratiwrtate, but only 
non compos mentis from ſome particular time; which has 
an operation very different in point of law. 1 Comm. 304. 
The method of proving a perſon zs c-7þ95 is very 
ſimilar to that of proving lum an Idiot, The Lord Chan- 
cellor, to whom, by ſpecial authority from the king, 
the cuſtcdy of Idiots and Lunaticks is entruſted, upon pe- 
tiion or i formation grants a commitlion in nature of the 


' writ 4e idiota inguirendo, to enquire into the party's ftate 


of mind; and it he be found ox compos, the chancellor 
uſually commits the care of his perion, with a ſuitable al- 
lowance for his maintenance, to ſome friend, who is then 
called his Committee. See Peſt. III. 


The Stat. 2 E. 6. c. 8. $6, allo provides, that if 


any be or ſhall be untruely found lunatic, &c. that every 
perſon or perſons grieved or to be grieved by any ſuch 
office or inquiſition, ſhall and may have his or their tra- 
verſe to the ſame immediately, or after, at his or their 
pleaſure, and proceed to trial therein, and have like re- 
medy and advantage as in other caſes of traverſe upon 
untrue inquiſitions or offices founden.'* It has been 
doubted, however, whether the party aggrieved by the 
inquiſition muſt not apply to Chancery, notwithitanding 
this proviſion of the ſtatute. Ley. 26, 27. Certain it is, 
that he muſt apply in order to ſuſpend the grant of the 
cuſtody of the perſon, which regularly is immediate upon 
the return of the inqueſt; though according to Sat. 18 
H. 6. c. 6, the cuitody of the land ought not to be 
granted till a month after; in order that the parties af- 
fected by it may have time to traverſe it: ex parte Ro- 
berts, 3 Ait. 5. For the doctrine of traverſing an inqui- 
ſition, ſee the caſes referred to in ex parte » Roberts, 
34:4. 7,311. The Stat. 2 E 6, gives the right of tra · 
verſe to all perſons aggrieved by the inquiſition ; yet the 
heir may not traverſe it, but is bound upon the traverſe 
by the Lunatick, or his alienee, who may traverſe it: Ex 
parte Roberts, 3 Art. 308: 1 Ch. Ca. 113. 

If by inquiſition a perſon be found a Lunatict, and the 
cuſtody granted to F. S., and the party thus found bring 
a /cire facias to ſet aſide the inquiſition, the Committee of 
the Lunatick cannot plead nor join iſſue in ſuch /crre facias; 
for he can have no intereſt in the eſtate of the Lunatick, 
being only in the nature of a bailiff to the king, and there- 
fore his duty is to inform the king's attorney-general of 
the nature of the affair, who is the proper perſon to con- 
teſt the matter in behalf of the king. 2 Sid. 124. 

The rules of judging upon the point of inſanity, betag 
the ſame at law and in equity, the Court of Chancery 
cannot aſſume any kind of diſcretion upon the ſubject; 
and therefore the return of an inqueſt, ftativg that 3”. g. 
was, at the time of taking the inquiſition, from the weak- 
neſs of his mind, incapable of governing himſelf ard his 


lands and tenements, was held illegal and void; and 


many adjudged cafes being cited to the ſame effect. Lord 
Hardwicke congratulated himſelf, that, upon ſearch of 
precedents, the Court had not gone further, in departing 

B 2 from 
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IDIOTS and LUNATICKS III. 


from the legal definition of a Lunatick, than in allowing 
returns of xox compos mentis, or inſane mentis, or, ſince the 
proceedings had been in Engliſh, of «n/ound mind, which 
amounts to the ſame thing. And in Lord Donegal's caſe 
upon the ſame principle, a commiſſion of lunacy was re 
fuſed, though it was admitted that the weakneſs of Lord 

onegai”'s underſtanding was extreme, See 3 P. Vns. 
130: 2 Ath, 327: 3 Atk.168: 2 Lex. 407. 

But though a court of equity, in judging upon the 
point of inſanity, is governed by the rules of Jaw, yet, if a 
man, by age or diſeaſe, is reduced to a ſtate of debility of 
mind, which, though ſhort of lunacy, renders him unequal 
to the management of his affairs, the court will, in re- 
ſpect of his infirmities, if the demand in queſtion be but 
ſmall, appoint a guardian to anſwer for him, or to do ſuch 
other acts as his intereſt, or the rights of others, may re- 
quire. 3 P. Wins. III. n. B. As to the general rules 
of determining what ſhall be conſidered a lucid interval, 
where previous lunacy has been proved or admitted; 
See Attorney-General v. Parnther, 3 Bro. C. R. 

If a man be found by a jury an Idiot, à nativitate, he 
may come in perſon into the Chancery before the Chan- 
cellor, or be brought there by his friends, to be inſpected 
and examined whether idiot or not; and if upon ſuch view 
and enquiry it appears he is not ſo, the verdict of the jury, 

and all the proceedings thereon, are utterly void and in- 

ſtantly of no effect. 9 Rep. 30, 1: 4 Co. 126. 

In caſe of the Lunatick's recovery, he muſt petition the 
Chancellor to ſuperſede the commiſſion; upon the hear 
ing of which, the Lunatick muſt attend in perſon, that he 
may be inſpected by the Chancellor: it is alſo uſual for 
the phyſician to attend, and to make an affidavit that the 
Lunatick is perfectly recovered: Fonblangue Treat. Eg. 

e. 2. §3. in not. 

As to the authority of the court, to enforce the pro- 
duction of perſons ſuſpected to be Idiots or Lunaticks, it 
ſeems clearly eſtabliſhed, that upon the commiſſion being 
ſued our, the perſon having the Lunatick, muſt, when re- 
quired, produce him. 1 P. Wins. 701: 2 P. Wms. 638. 
And though it was formerly doubted, it now ſeems to be 
ſettled, that a commiſſion may be ſued out againſt a 
Lunatick reſident abroad, and may be executed where his 
manſon houſe was; ex parte Southcote, Amb. 109. 


III. As the King, being parens patriæ, hath the pro- 
tection of all his ſubjects, ſo is he in a more peculiar 
manner to take care of all thoſe who, by reaſon of their 
imbecillity and want of underſtanding, are incapable of 
taking care of themſelves; this, in ſome books, is called 
2 prerogative in the crown, and in others a regium munus, 
or duty which the King owes to his ſubjects in return 
for their ſubjection and allegiance to him. Sraund. Præ- 
rog. cap. 9. fol. 33: 2 Inf. 14: 4 Co. 126. a. Dyer, 25. 
On the firſt attack of lunacy, or other occaſional in- 
_ fanity, while there may be hopes of a ſpeedy reſtitution 


of reaſon, it is uſual to confine the unhappy objects in 


private cuſtody under the direction of their neareſt friends 
and relations; who by law may beat or uſe ſuch other 
methods as are neceſſary for their cure. 2 Ro. Ab. 
546. And the Legiſlature, to prevent all abuſes inci- 
dent to ſuch private cuſtody, hath thought to proper 
to interpoſe its authority, by Stat. 14 Geo. 3. c. 49, 
continued by 19 Geo. 3. c. 15, and made perpetual by 
Stat. 26 Geo. 3. c. 91, for regulating private mad-houſes. 


By theſe acts, no perſon ſhall confine more than one Lu. 
natick in a houſe kept for the reception of Lunaticks, 
without an annual licence from commiſſioners. appointed 
by the College of Phyſicians, or the juſtices in ſeſſions, 
under a penalty of 5o0/.: and if the keeper of a licenſed 
houſe receive any perſon as lunatick without a certificate 
from a phyſician, ſurgeon, or apothecary, that he is a fit 
perſon to be received as a Lunatick, he ſha!l forfeit 100/. 
No perſon to keep two houſes ; commiſſioners to viſit 
houſes once a year, or when required by Chancellor, or 
either chief juſtice, or when they think fit, and examine 
perſons confined. 


But when the diſorder is grown permanent, and the 


_ circumſtances of the party will bear ſuch additional ex- 


pence, it 1s proper to apply to the royal authority, as 
delegated to the Chancellor, to warrant a laſting confine- 
ment. 1 Comm. 305. 

In the caſe of abſolute madmen, as they are not anſwer. 
able for their adions, they ſhould not be permitted the 
liberty of acting, unleſs under 83 controul; and in 
particular they ought not to be ſuffered to go looſe, to the 
terror of the King's ſubjects. It was the doctrine of our 
ancient law, that perſons deprived of their reaſon might 
be confined till they recovered their ſenſes, without wait- 
ing for the forms of a commiſſion, or other ſpecial autho- 
rity from the Crown: and now by the vagrant acts a 
method is directed to be purſued for impriſoning, chain- 
ing, and ſending them to their proper houſes. 4 Comm. 25: 
ſee Stat. 17 Geo. 2. c. 5. F 20, 21; and this Dictionary, 
titles Poor; Vagrants. f 

Although the ſtatutes reſpecting Idiots and Lunaticks, 
Stat. 17 E. 3. cc. 9, 10, refer only to the lands of the 
Idiot or Lunatick, yet it ſeems that the prerogative extends 
to the cuſtody of his perſon, goods, and chattels. Bever- 
ley's caſe, 4 Co. 126: F. N. B. 232. As to the manner in 
which this branch of the prerogative is veſted in the 
Chancellor; before the Court of Wards was erected, the 
juriſdiction, both as to Idiots and Lunaticks, was in Chan- 


| 2 and therefore all ſuch commiſſions were taken out 


and returned in Chancery; and after the Court of Wards 
was aboliſhed by act of parliament, it reverted back to 
the Court of Chancery, and the fign manual is a ſtanding 
warrant to the Lord Chancellor to grant the cuftody of 
Lunaticks, and is a beneficial one in caſe of idiocy, be- 
cauſe the King could not only grant the cuſtody of Idiots, 
but alſo the rents and profits of their lands. 2 Ah. 553. 


And the power of the Chancellor extends to making 
grants from time to time of the Idiot's and Lunatick's 


eſtates. 3 tk. 635. And as this power is derived under 
the ſign manual, in virtue of the prerogative of the 
crown, the Chancellor, who is uſually inveſted with it, is 
reſponſible to the crown alone for the right exerciſe of 
it; and therefore an appeal will not lie to the Houle of 
Lords, from an order made in lunacy, but muſt be made 
to the King in Council. 3 P. Hms. 107: Reochfort v. 
Ely, (E) Bro. P. C. Though the King may, by /c:re 
facias, or by information, avoid all acts done during the 
incapacity, yet his right to the meſne profits ſhall have 
relation only to the time of the office. 8 Rep. 170, a. 
The doubt, whether the King could grant the cuilody of an 
Idiot to one and his executors, proceeded on the poſſibi- 
lity of the executorſhip devolving on an infant, who, being 
held incapable of managing his own eſtate, could ſcarcely 


be thought a proper perſon to be intruſted with the 
PA charge 
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IDIOTS and LUNATICKS IV, 


roe of the perſon and lands of another. The Court 
os Bench, however, did, upon an iſſue directed, 
adjudge the grant to be good, holding it to be a truſt 
coupled with an intereſt, of which an infant 15 capable. 
3 Mod. 43: Skin. 177 : ſee 1 Fern. g. 
Though in ſtrictneſs the guardianſhip of the King 
may be id to be determined by the death of the Luna- 
tick, yet it has been held, that the Chancellor may 
make an order in a Lunatick's affairs, after the death of 
the Lunatick. Amb. 706: ſee alſo 3 Bro. C. R. 238. 
The cuſtody of Lunaticks being a branch of the pre- 


rogative, the appointment of the Committees muſt ne- 


ceflarily be in the diſcretion of the perſon to whom that 
branch of the prerogative is intruſted; but in the exer- 
ciſe of this diſcretion, certain rules have been regarded, 


as beſt calculated to protect the perſon and intereſts of 


the unfortunate Lunatick. EE 
To prevent ſiniſter practices, the next heir is ſeldom 


permitted to be the Committee of the perſon of a Luna- 
tick, becauſe it is his intereſt that the party ſhould die ; 
but it hath been ſaid there lies not the ſame objection 
againſt his next of kin, provided he be not his heir; for 
it is his intereſt to preſerve the Lunatick's life, in order 
to increaſe the perſonal eſtate, by ſavings (out of the 
rents and profits of the real) which he or his family may 
hereafter be entitled to enjoy. 2 P. Wins. 638. The 
heir is generally made the manager or Committee of the 
eſtate, it being clearly his intereſt, by good management, 
to keep it in condition; accountable however to the Court 
of Chancery, and to the an compos himſelf if he recovers, 
or otherwiſe to his adminiſtrators. 1 Comm. 305. 

This diſtinction was, however, very ſeverely repro- 
bated by Lord Chancellor e e in Juſtice Dor- 
mer's caſe, 2 P. Wms. 264, as founded in barbarous 
times, before the nation was civilized ; but it may be ob- 
ſerved in defence of 'it, that it gives the cuſtody of the 
perſon to thoſe who, in point of nearneſs of blood, have 
equal pretenſions to the charge, without the ſame tempt- 
ation, in point of intereſt, to abuſe it. Lord Chancellor 
Finch, in Lady Mary Cope's caſe, 2 Ch. Ca. 239, appears 
indeed to have ſtrained the rule beyond its original ex- 
tent, in deciding that a half-fiſter ſhould not be Com- 
mittee of the perſon of the Lunatick, becauſe concerned 
to outlive her, A reaſon which, in fat, does not 
apply; for the perſonal eſtate may increaſe, and pro- 
bably will, by good management, during the life of the 


Lunatick; thus, the longer the Lunatick lives, it will be 


the better for the next of kin. 2 P. Wis. 638, 544. 
Though no Committee ſhould get any thing by his 
appointment, yet the allowance for the ſupport of a Lu- 
natick ſhould be liberal and honourable ; and, if ne- 
ceſſary, the court will allow the yearly value of the Lu- 
natick's eſtate. See 2 C. C. 239: Amb.78: 2 P. Maus. 
262: 3 P. Vins. 110. 
So ſtrictiy does the court conſider the committeeſhip 
a mere authority without any intereſt, that where the 
cuſtody of the Lunatick's eſtate was granted to huſband 
and wife, the wife being next of kin to the Lunatick, 
Lord Talbot held, that the huſband's right was deter- 
mined by the death of the wife, the grant being joint. 
Forreſter 143. It muſt not, however, be inferred from 
this caſe, that the huſband was neceflarily joined in the 
grant, Lord Parker paving held (ex parte Kingſmill, 
ody of a Lunatick may be 


Mich. T. 1720,) that the cu 


granted to a feme covert, though not /i juris; and, 


indeed, the court will ſeldom grant the cuſtody to two, 
and in its choice is influenced by the ſex of the parties 
applying, as well as by other circumſtances. Therefore, 
where two perſons equally a-kin to a feme Lunatick, the 
one a man, the other a woman, applied for the cuſtody, 
the woman was preferred as being of the ſame ſex, and 
better knowing how to take care of her. 2 P. Wins. 635. 

With reſpect to the powers with which the Committee 
of a Lunatick is intruſted, they are neceſſarily reſtrained 
by the object of the truſt ; and as a diſcretionary power 
might, in ſome inttances, endanger that object, the 
Committee cannot make leaſes, nor incumber the 
Lunatick's eſtate, without ſpecial order of the court, 
though the profits be not ſufiicient to maintain the Lu- 
natick ; therefore, where the Lunatick when ſane had 
mortgaged his eſtate for 5o/., and the Committee had 
afterwards taken up more upon it, the court refuſed to 
allow the mortgage to ſtand, as a ſecurity for more 
than the 50/7., or to charge the heir of the Lunatick with 
the improvements made by the Committee. 1 ern. 262. 

The court, however, will allow the Committee of a 
real eſtate of a Lunatick to exerciſe the ſame power over it, 
in regard to cutting timber for repairs, as any diſcreet 
perſon who was the abſolute owner of it might do. 
2 4th, 407. Though it has been ſtated as a rule never 
departed from, not to vary or change the property of a 
Lunatick, ſo as to effect any alteration as to the ſucceſſion 
to it; it has been decreed, that incumbrances paid off in 
the life-time of the Lunatick, out of ſavings of the eſtate, 
ſhould be aſſigned to attend the inheritance, and not in 


truſt for the next of kin; the ruling principle in the 


management of a Lunatick's eſtate, being conſidered to 
be the doing of that which is moſt beneficial to the Lu- 
natick, And it 1s upon this principle, that the court 
will order part of the Lunatick's perſonal eſtate to be 
laid out in repairs, or even upon 1mprovements of his 
real eſtate, if the intereſt of the Lunatick requires it, and 
the next of kin cannot ſhew good cauſe againſt it. See 
Amb. 81. 706: 2 A. 414. 


IV. An Idiot, or perſon non compos, may inherit; be- 
cauſe the law, in compaſſion to their natural infirmities, 
preſumes them capable of property. Co. Lit. 2,8. 

It was formerly adjudged, that the iſſue of an Idiot 
was legitimate, and conſequently that his marriage was 
valid. A ftrange determination! fince conſent is abſo- 
lutely requiſite to matrimony, and neither Idiots nor Lu- 
naticks are capable of conſenting to any thing ; and 
therefore the civil law judged more ſenſibly when it 
made ſuch deprivations of reaſon a previous impedi- 
ment; though not a cauſe of divorce if they happened 
after marriage. And modern reſolutions have adhered - 
to the reaſon of the civil law, by determining that the 
marriage of a Lunatick, not being in a lucid interval, 
was abfolutely void. But as it might be difficult to 
prove the exact ſtate of the party's mind at the ac- 
tual celebration of the nuptials, the Sat. 15 Geo. 2. 
c. zo, has therefore provided that the marriage of Lu- 
naticks and perſons under phrenzies, (if found Lunaticks 
under a commiſſion, or committed to the care of truſ- 
tees by any act of parhament,) before they are de- 
clared of ſound mind by the Lord Chancellor, or majo- 
rity of ſuch truſtees, ſhall be totally void. 1 Cemm. 317 


IDIOTS and LUNATICKS IV. 


If an 74:7 or Lunatict marry, and die, his wife ſhall be 
endowed; for this works no forteiture at all, and the 


King has only the cuitody of the inheritance in ane caſe, 


and the power of providing for him and his family in 
. the other ; but in both caſes the freehold and inheritance 
is in the Idiot or Lunatic; and therefore if lands deſcend 
to an Idiot or Lunatich after marriage, and the King, on 
oitice found, takes thoſe lands into his cuſtody, or grants 
them over to another, as Committee, in the uſual manner; 
yet this ſeems no reaſon why the huſband ſhould not be 
teuant by the curteſy, or the avife endowed; fince their title 
does not begin to any purpole till the death of the huſ- 
band or wife, when the King's title is at an end. Co. 
Lit. 31. a.: 4 Co. 124, 125. Vet fee Pixu, 263. 6. 
1 ern. 10. | 

A Lunatick ſhall be tenant by the curteſß, and ſhall have 
dower ; ſo though a woman, being a Lunatic“, kill her 
huſband, or any other, yet ſhe ſhall be endowed, becauſe 
this cannot be fe/ony in her, who was deprived of her 
underſtanding by the at of God. Per. 365. 

If a perſon on compos be diſſeiſed, aud a deſcent caſt, 
this, it is ſaid, takes away his entry, but not the entry of 
the heir; for regularly the oz compos in this caſe cannot 
alledge the diſability in himſelf, becauſe he cannot be 
ſappoled conſcious of it, nor is he allowed ever, at any 
time, to alledge it; for when he is once 707 comps, there 
15 no certain time when he can be adjudged to recover 
that diſabiiity, unleſs where he is legally committed, and 
then the acts during his Iunacy will be ſet aſide and diſ- 
charged, and afterwards the cammiſſion ſuperſeded; for 
in no other way can the 2 compos be legally reſtored to 
his right, and to his capacity of acting. Lit. F 405: 
Co. Lit. 247. 

A perſon non compos, being lord of a copyhold manor, 
may make grants of copyhold eſtates, for ſuch eſtates do 
not take their perfection from any power or intereſt in 
the lord, but from the cuſtom of the manor, by which 
they have been demiſed and demiſable time out of 
mind. 4 Co. 23. 6: Co. Copyholder, 79, 107. 

Idliots and Lunaticks are, both by the civil law and 
likewiſe by the common law, incapable of being exe- 
cutors or adminiſtrators; for theſe diſabilities render 
them not only incapable of executing the truſt repoſed 
in them, but alſo by their in/anity, and want of under- 
ſtanding, they are incapable of determining whether 
they will take upon them the execution of the truſt or 
not. Godelph. Orph. Leg. 86. 


come 292 coin pos, that the ſpiritual court may (on account 
of this natural diſability) commit adminiſtration to an- 
other. 1 Salt. 36. 

An Idiot can have no executor; for, being non compos & 
- * natrvitate, he could at no time make a will; but a Luna- 
tick may have an executor, for lunacy 15 not a revocation 
of a will made when compos. 4 Co. 61. 6. But equity 
will not entertain a ſuit to perpetuate the teſtimony of 
witneſſes to ſuch a will in the life-time of the Lunatick. 
1 Vern. 105. In ſupporting the validity of the will, 
notwithſtanding the ſubſequent lunacy, the rule of the 
common law is conformable to the civil law, which pro- 
vides that . neque te/latum re? ſadum, neque ullum aliud 
ce negotium recte geſtum, foſtea furor inteveniens perimit,'? 
Injt. I. 2. t. 12. 51. 


Therefore it hath been agreed, that if an executor be- 


— — 


other acts. 1 1. 247. 


Diſtinction muſt be made between acts done by Idi 
and Lunaticks in pars, and in a court of record. As to 
thoſe ſolemnly acknowledged in a court of record, as 
Fines and Recoveries, and the uſes declared on them, they 


are good, and can neither be avoided by themſelves nor 17 
their repreſentatives; for it is to be preſumed, that had 4 
they been under theſe diſabilities, the judges would not 1 j 
have admitted them to make theſe acknowledgments, 79 
4 Co. 124: 2 And. 145: Co. Lit. 247. - 


Therefore, if a perſon nor campos acknowledges a fine, 
it ſhall ſtand againf him and his heirs, for though the 
judges ought not to admit of a fine from a madman 
under that diſability, yet when it 1s once received, it 
ſhail never be reverſed, becauſe the record and judgment 
of the court being the higheit evidence that can be, the 
law preſumes the conuzor at that time capable of con- 
tracting; and therefore the credit of it is not to be con- 
telted, nor the record avoided by any averment againſt 
the truth of it, though an office find him an Idiot @ na- 
tivitate. 4 Co. 124: 2 Int. 483: Bro. tit. Fines. 75: 
Co. Lit. 247: 2 And, 193: 4 Co. 124. | 


The rule of law in theſe caſes is feri non debet, ſed * 


fatum walet ; and Mansfield's caſe, 12 Co. 123. furniſhes ö 
a ſtriking inſtance of the extreme anxiety of courts of 7 
law to protect the authority of their records; for though | 
in that caſe a fine was levied by a man obviouſly an 
Idiot, and by a moſt groſs contrivance, and though Lord 
Dyer obſerved, that the judge who had taken it, oughr 
never to take another, yet he allowed it to prevail. As 
by the common law a fine might be avoided on account 
of fraud, or even on account of infancy, by inſpection 
during the infancy; (Bracton 436. 6; 437. a: Co Litt, 
3806;) it ſeems remarkable, that idiocy or lunacy 
ſhould not have been held entitled to the ſame effect; but 
Marnsfield*s caſe abundantly proves that the groſſeſt im- 
becillity of mind was not at law; a ground of annulling the 
record. But, in equity, a remainder-man has been relieved 44 
againſt a fine levied by an Idiot, even againſt a pur- 18 
chaſer. Toth. 42: ſee alſo 2 Vern. 678. The Court of * 8 
Chancery, however, in the caſe of fraud, does not abſo- . 
lutely ſet aſide or vacate the fine; but, conſidering thoſe 93 
who have taken it under ſuch circumſtances as truſtees, . 
decrees a reconveyance of the eſtate to the perſons pre- 8 
judiced by the fraud; and though this does not diſtinctly 3 
appear to be the practice, in the caſe of fines levied by ; 
Idiots or Lunaticks, yet, from the argument in Day v. 
Hungat, 1 Rolle's Rep. 115, ſuch may be inferred to be the 
rule of proceeding. See this Dict. tit. Fines of Lands. 

If an Zdict or Lunatick enter into a recognizance, or ac- 
knowledge a flatute, neither they themſelves, nor their 
heirs nor executors can avoid them; for theſe are ſecu— as 
rities of a higher nature than ſpecialties and obligations 

which yet they themſelves cannot avoid, and being at- * 
ters of” record, and equivalent to zudgments of the ſuperior 4 
courts, neither they themſelves, their heirs nor executors, 3 
can avoid them. 4 Co. 124. 4: 10 Co. 42. C.: 2 f 85 
483: Bro. Fait. Iurol. 14. by 

As to acts in pais; Idiots and perſons of nonſane * 
memory, are not totally diſabled either to convey or pu 
chaſe, but /ab modo only; for their conveyances and 23 
purchaſes are voidahle, but not actually void. The King, 
indeed, on behalf of an Idiot, may avoid his grants, or 3 

But it hati been ſaid, that a 3 
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von com bos himſelf, though he be afterwards brought to a 
right mind, ſhall not be permitted to allege his own in- 


ſanity, in order to avoid ſuch grant; for that no man 


ſhall be allowed to ſtultify himſelf, or plead his own diſa- 
bility. The maxim, however, that a man ſhall not ſtul- 
tify himſelf has been handed down as law from very 
looſe authorities, which Filsberbert does not icruple to 
reject as contrary to reaſon; and later opinions, feeling 
the inconvenience of the rule, have in many points en- 
deavoured to reftrainit, F. N. B. _ wh $ 403: 2 
Eliz. 308: 4 Rep. 123: Jent. 40: Comb. 40%: 3 Mod. 
310, 1 1: 2 2 See Fenblangue s Treat. Eg. 
c. 2. F 1, and Stra. 1104: 2 Vent. 108 there cited. ; 

Though the principles upon which Courts of Equity in 
general relieve, appear to entitle a Lunatick to a remedy 
in ſuch caſes, there does not appear a fingle caſe in 
which the plea of ron compos by the Lunatick nimſelt be- 
fore inquiſition has been allowed; on the contrary, in 
Toth. 130, it is ſaid, that Chancery. will not retain a bill 
to examine the point of lunacy. Bud after the Lunatick 
is ſo found by inquiſition, his Committee may avoid his 
acts from the time he is found to have been x0 compos. 
Sce 2 Vern. 412, 678; 1 Ez. Ab. 279 Courts of Equity 
were formerly ſo anxious to adhere to the rule of law, 
that the Lunatick was not allowed to be a party to a ſuit, 
to be relieved againſt an aA done during his lunacy ; 
1 C. C. 112; though he might be party to a ſuit, to en- 
force performance of an agreement entered into prior to 
his lunacy. 1 C. C. 153. 

And clearly the next heir or other perſon intereſted 


may, after the death of the Idiot or non com pos, take ad- 


vantage of his incapacity, and avoid his grant. Per4, 
$ 21. So too, if he purchaſes under this diſability, and 
does not afterwards upon his recovering his ſenſes agree 
to the purchaſ®, his heir may either waive or accept the 
eſtate at his option. 1 1rft. 2. 

The Guardians or Committees of a Lunatick alſo are 
powered by flat. 11 Geo. 3. c. 20, to renew in his 
right, under the directions of the Court of Chancery, 
any leaſe for lives or years, and apply the profits of ſuch 
renewals for the benefit of ſuch Lunatick, his heirs or 
executors, See 2 Comm. 291. 

By ſtatute 4 Geo. 2. c. 10, Lunaticks being truſtees 


or mortgagees, are empowered by themſelves, or by 


their Committees, to convey the eſtates of which they 
are ſeized in truſt or mortgage: but it is doubtful whe- 
ther the words of the act include all Lunaticks, as well 
ſuch as are at large, as thoſe of whom cuſtody has been 
granted under the great ſeal. Amb. 20. | 

It Parceners of nonſane memory make partition, unleſs it 
be equa), it ſhall only bind the parties themſelves, but not 
their iſſue : and the reaſon it binds the parties themſelves 
is the lame chat all other contracts bind them, wiz. be- 
cauſe no man is admitted to ſtultify himſelf: and the 
reaſon their iſſue may avoid ſuch partition is the ſame 
likewiſe, for which they may avoid all other comraRs 
made by ſuch anceſtors during their inſanity, wiz. be- 
cauſe they may be admitted to ſhew the incapacity of 
their anceſtors, and fo avoid all ads done by them du- 
ring that time. Co, Lit. 166. a. 

Courts of equity will not only ſuſtain contracts com- 
pleted by the Lunatick while ſane; but, under certain 
cucumſtances, will enforce performance of ſuch as were 
entered into before, but were not complete at the time 


of the lunacy; for the change of the condition of a per- 


ſon entering into an agreement, by becoming lunatick, 
will not alter the rights of the parties, which will be the 
ſame as before, provided they can come at the remedy : 
as, if the legal eſtate be veſted in truſtees, a court of 
equity ought to decree a performance ; but, if the legal 
eſtate be veſted in the Lunatick himſelf, that may prevent 
the remedy in equity, and leave it at law. I Fez. 82. 

As to the effect of a defendant becoming inſane after 
an arreſt at law, it ſeems to be now ſettled, that ſuch 
circumſtance is not a reaſon tor diſcharging him out of 
cuſtody, on filing common bail. 2 Term Rep. 390. Nor 
will a court of law interpoſe, though the party be inſane 
at the time of arreſt. 4 Term Rep. 121. : 

It ſeems that, even at law, the contraZs of [dicts and 
Lunaticks, after office found, and the party legally com- 
mitted, are void, and it muſt be at the peril of him who 
deals with ſuch a one; and that if afterwards the com- 
miſſion of lunacy be ſuperſeded or diſcharged, the nor 
comps thall be reſtored to his legal right: but this, it 
{zems, mult be at the ſuit and application of his Cem- 
mittee. 4 Co. 125. 

When an Idiot doth ſue or defend he ſhall not appear 
by guardian, prochein amy, or attorney, but he muſt be 
ever in proper perſon. Co Lit. 135. 6.: F. N. B. 27. 
The ſtatute of /Fem, 2. cap. 15, extends not to an 
Idiot. 2 Inft. 390. 

But otherwite of him who becomes 9 compos mentis ; 
for he ſhall appear by guardian, if within age, or by 
attorney if of full age. 4 Co. i24. þ.: Palm. 5 20. & 
wid. 2 Saund 335. 

If a treſpaſs be committed in the lands of a Lunatick 
who is legally committed, the Committee cannot bring an 
action of treſpaſs; but this muſt be brought in the name 
of the Lunatick. 2 Sid. 125, 

It a Lunatic be ſaed, he muſt have a Committee aſ- 
ſigned to him to defend the ſuit. 1 Fern. 106, 


V. One caſe of a deficiency in will, which excuſes from 
the guilt of crimes, arifes from a defective, or vitiated un- 
derſtanding; viz. in an Idiat or Lunatick, For the rule 
of law as to the latter, which may be eaſily adapted alſo 
to the former, s, furic/is furore ſolum punitur. In cri- 
minal caſes, therefore, Idiots and Lunaticks. are not 
chargeable for their own ads, if committed under theſe 
incapacities; no, not even for treaſon itſelf. 3 1. 6. 
Alſo it a man in his found memory commits a capital 
ctience, and before arraignment for it he becomes mad, 


hie ought hot to be arraigned ; if after pleading, he ſhall 


not be tried; if after trial, he ſhall not receive judg- 
ment; if after judgment, execution ſhall be ſtayed, 
See this Dictionary, title Execution and Reprieve. 

It ſeems to have been anciently holden, (in reſpect of 
that high regard which the law has for the ſafety of the 
King's perſon,) that a madman might be puniſhed as 
a traitor for killing, or offering to kill, the King; but 
this is now contradicted by better and later opinions. Fitz, 
Coron. 351: Regiſt. 309: 4 Co. 124. 6: 1 Kell. Rep. 
324. In the reign of Heury VIII. a ſtatute was made, 
33 H. 8. c. 20, that if ove compes mentis ſhould commit 
high treaſon, and after fall into madneſs, he might be 
tried in his abſence, and ſhould ſuffer death as if he were 
of perfect memory; but this was repealed by Fat. 1 & 
2 P. & M. c. 10: ſee 3 Infl. 6. But if there be any doubt 

weste 


IDIOTS, tc. 


whether the party be compos or not, this ſhall be tried by 
a jury; and if he be ſo found, a total idiocy or abſolute 
inſanity excuſes from the guilt, and of courſe from the 
puniſhment, of any criminal ation committed under ſuch 
deprivation of the ſenſes: but if a Lunatick hath lucid 
intervals of underſtanding, he ſhall anſwer for what he 
does in thoſe intervals, as if he had no deficiency. 1 Hal. 
P. C. 31. 

It i laid down as a general rule, that Idiots and 
Lunaticks being, by reaſon of their natural diſabilities, in- 
capable of judging between good and evil, are puniſh- 
able by no criminal proſecution whatſoever. 1 Haws. 
P. C. 2. | 

And therefore a perſon who loſes his memory by ſick- 


neſs, infirmity, or accident, and kills himſelf, is no fe! 


ad: fe. 3 Inſt. 54. : : 
So if a man give himſelf a mortal ſtroke while he is 
2297 compos, and recovers his underſtanding, and then 
dies, he is not fel» de je; for though the death complete 
the homicide, the act muſt be that which makes the of- 
fence. But it is not every melancholy or hypochon— 
driacal diſtemper that denominates a man on cempos, for 


there are few who commit this offence, but are under 


ſuch infirmities ; but it muſt be ſuch an alienation of 
mind that renders them to be madmen, or frantic, or 
deſtitute of the uſe of reaſon. 1 Hal. P. C. 412. 

And as a perſon cn compos cannot be a fe/o de ſe by 
killing himſelf; ſo neither can he be guilty of homicide 
in killing another, nor of petit trea/en. 1 Hawk. P. C. 2. 

The great difficulty in theſe caſes is, to deterinine 
where a perſon ſhall be ſaid to be ſo far deprived of his 
ſenſe and memory, as not to have any of his actions im- 
puted to him; or where, notwithſtanding ſome defects of 
this kind, he ſtill appears to have ſo much reaſon and 
underſtanding as will make him accountable for his ac- 
rions, which Lord Hale diſtinguiſhes between, and calls 
by the name of total and partial in/anity; and though it 
be difficult to define the indiviſible line that divides per- 
fect and partial inſanity, yet, ſays he, it mult reſt upon 
circumſtances, duly to be weighed and conſidered both 
by the judge and jury; let on the one fide there be a 

| kind of inhumanity towards the defects of human nature, 
or, on the other ſide, too great an indulgence given to 
great crimes; and the beſt meaſure he can think of is 
this: ſuch a perſon, as labouring under melancholy diſ- 
tempers, hath yet ordinarily as great underſtanding as a 
child of fourteen years commonly hath, is ſuch a perſon 
as may be guilty of treaſon or felony. 1 Hale Hi}, 
P. C. 30. 

He — incites a madman to do a murder, or other 
crime, is a principal offender, and as much puniſhable as 
if he had done it himſelf. Keil: 53: Dalt. cap. g5: 
1 Hawk. P. C: ſee titles Accefſary : Murder, 

And here we mult obſerve a difference the law makes 
between civil ſuits that are terminated i compen/attonem 
damn illutæ, and criminal ſuits or profecitions, that are 
ad panam & in vindictam criminis cemmiſſi ; and there- 
fore it is clearly agreed, that if one who wants diſcre— 


tion commits a treſpaſs againſt the perſon or poſſeſſion of. 


another, he ſhall be compelled in a cini action to give 
ſatis faction for the damage. 2 Roll. ALR. 5 47: Heb. 134: 
Co. Lit. 247: 1 Hawk. P. C. 2: 1 Hal. Hit. 15, 16, 38, 

As to Idiocy, Lunacy, or Madneſs, (the latter of which is 


defined by Hale to be a total alienation cf the mind,) which 
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excuſes in capital caſes, it is not neceſſary that it was 


found by inquiſition that the party was a Madman, Idiot. 


or Lunatich, previous to the commitment of the fact; for 


if he was a4ually mad at the time of the fact committed, 
this ſhall excuſe; and this regularly is to he tried by an 
inquelt of office to be returned by the ſheriff of the 
county wherein the court fits for the trial of the offence ; 
and if it be found that he was actually mad, he ſhall be 
diſcharged without any other trial; but if they find that 
the party only feigus himſelf mad, and he refuſes to an- 
{wer or plead, he ſhall be dealt with as one who ſtands 
mute. 26 , pl. 27: Bro. Cor. 101 : 1 And. 107, 154: 
Sav, 50, 57: 1 Hawk, P. C. 2: 1 Hal. Hit. P. C. 35. 

Theſe defects whether permanent or temporary muſt 
be unequivocal and plain; not an idle frantic humour 
or unaccountable mode of action, but an abſolute diſpoſ- 


ſeſſion of the free and natural agency of the human 
mind. 8 S. T. 322: 1 Hal. P. C. c. 4: 1 Hawk P. C. 


4. . C 1. 71 u. 


If a man in a Hengy happy by ſome overſight, or by 


means of the gaoler, to plead to his indictment, and is 
put upon his trial, and it appears to the court upon his 
trial that Le is zag, the judge in diſcretion may diſcharge 
the jury of him, and remit him to gaol to be tried after 
the recovery of his underſtanding, eſpecially in cafe any 
doubt appear upon the evidence touching the guilt of 
the fact, and this iz favorem wite; and if there be no 
colour of evidence to prove him guilty, or if there. be a 
pregnant evidence to prove his z»/anity at the time of 
the fact committed, then, upon the ſame favour of life 
and liberty, it is fit it ſhould be proceeded in the trial, 
in order to his acquittal and enlargement, 1 Hal. Hiſt. 
P.C. 33, 36. | 

So if a perſon during his inſanity commits a capital of- 
fence, and recovers his underſtanding, and being indicted 
and arraigned for the ſame, pleads Not guilty, he ought 
to be acquitted ; for, by reaſon of his icapacity, he can- 
not act /e//eo animo. 1 Hal. Hiſt. P“. C. 36. 


IDIOTA INQUIRENDO. See the preceding title 
Idiots and Lunaticks. 
IDLENESS, See titles Poor ; Vagrants. | 


IDONEUM SE FACERE; IDONEARE SE, 
To purge himſelf by oath of a crime of which he is 


accuſed. Leg. Hen. 1. cap. 15.; where the word :4oneus 
is taken for z»nocens, But He is ſaid it our law to be 
idoners homo, who hath theſe three things, honeſty, #1noqw- 
ledge, and ability; and if an officer, Oc. be not ionen 
he may be diſcharged. 8 Rep. 41. See titles Con/table, 
Preſentation, | 

IDUM ANUS FLUVIUS, Black-H ater in Efex. 

TEJUNIUM, Purgatio per jejanium, is mentioned 10 
Leg. Canuti, cap. 7. apud Brompton. See title Oradea. 

"JEMAN, Sometimes uſed tor yeeman. Corte. 

JEOFAILS, j*ai faills; ego lapfus ſum; I have failed, | 
An overſight in pleadings, or other law proceedings, 
See this dictionary, title, Amendment. 

JERSEY, GUERNSEY, SARK, AND ALDUR- 
NEY. Theſe iſlands and their appendages were parcel 
of the duchy of Normandy, and were united to the crown 
of England by the firlt princes of the Norman hive, 
They are governed by their own laws, which are, for 
the molt part, the ducal cuſtoms of Normandy, being 
colleded in an ancient book of very great ey.) 
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JERSEY 


entitled Le Grand Conflumier. The King's writ or proceſs | 
from the courts at Veſtmiuſter is there of no force, but 
his commiſſion is. They are not bound by common atts 
of our parliament, unleſs particularly named. 4 Ist. 
286. All cauſes are originally determined by their own 
officers, the bailiffs and jurats of the iſlands; but an 
appeal lies from them to the king and council in the laſt 
reſort, 1 Comm. 106. See further this Dictionary, titles 
Navigation Acts, Plantations. : | 

JESSE, A large braſs candleſtick, with many ſconces, 
hanging down in the middle of a church or choir ; which 
invention was firſt called 7e/e, from the ſimilitude of the 
branches to thoſe of the Arbor Zee. This uſeful ernament 
of churches was firft brought over into this kingdom by 
Hugh de Flory, abbot of St. Auſtin's in Canterbury, about 
the year 1100. Chron, Will. Thorn. 

JETSAM, JETZON, and JOTSON, from the 
French jetter, ejicere.] Any thing thrown out of a ſhip, 
being in the danger of wreck, and by the waves driven 


to the ſhore. See this Dictionary, titles Flot/am ; Wreck. 


JESUITS. The ſociety of Jeſaits was inſtituted by 
Ignatius Loyola, a Biſcazan gentleman. It has been 
termed molt political and beſt regulated of all the mo- 
naſtic orders, and from which mankind have derived more 
advantages, and received greater hurt, than from any 
other of the many religious fraternities. Robert.. Hit. 
Emp. Char. V. 2 V. 134, 135, &c. 

By the ſtatutes againſt papiſts, perſons born in the 
king's dominions and ordained by the pretended juriſ- 
diction of Rome, remaining in Exgland, or coming from 
beyond ſea into his kingdom, and not ſubmitting to 
ſome biſhop or juſtice of peace within three days, and 
taking the oaths, are guilty of high treaſon; and re- 
ceivers, aiders, and habourers of them are guilty of 
felony. Perſons knowing prieſts, 7e/uits, &c. and not 
diſcovering them to a juſtice of peace, ſhall be fined and 
impriſoned. See title Papiſts. 

JEWELS. See Jacalia; and alſo titles Carrier; Na- 
ergation Aces; Baron and eme. 

JEWS, Judæi.] In former times the Jews and all 
their goods were at the diſpoſal of the chief lord where 
they lived; who had an abtolute property in them; 
and they might not remove to another lord without his 
leave: and we read that king Henry III, fold the Tewws 
for a certain term of years to earl Richard his brother. 
They were diſtinguiſhed from the Chri/##anzs in their 
lives, and at their deaths; for they wore a badge on 
their outward garments, in the ſhape of a table, and 


| were fined if they went abroad without ſuch badges; and 


they were never buried within the walls of any city, but 
without the ſame, and anciently not permitted to burial 
in the country. Mate. Paris, 521, 606, Sc. 

There were particular judges and laws by which their 
cauſes and contracts were decided here, and there was a 
court of juſtice aſſigned for the Jezvs. 4 Inf. 254. A 
Jew may be witneſs by our laws, being ſworn on the 
Old Teftament, According to our ancient books, Jerws, 
Hereticks, &c, are adjudged out of the ſtatutes allowing 
benefit of clergy. But this doctrine is now exploded; 
See title Clergy, Benefit of. 

The ſtatute 53 Hen. 3, was called froviſiones de Ju- 
daiſmo; and by the ſtatute 18 Ed. 1, the king had a 
hiteenth granted him pro expulfone Fudæcrum. In the 


m 15 * Edxvard J, all the Jees in England were | 
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impriſoned ; but they redeemed themſelves for a vaſt 
ſum of money: notwithſtanding which, a2 19 of that 
king, he baniſhed them all. S' Szrw. b. 3. p. 54. 
And they remained in baniſhment 364 years ; till at the 
time of the grand rebellion they were again allowed in 
the kingdom, 

A plaintiff had leave given him by the court to alter 
the Venue from London to Middleſex, becauſe all the fittings 
in London were on a Saturday, and his witneſs was a Few, 
and would not appear that day. 2 Med. 27r. 

A Fexv brought an action, and the defendant pleaded 
that the plaintiſf was a Jeau, and that all exvs are perpe- 
tual enemies of the king and our religion. But, by the 
court, a Jena may recover as well as a villain, and the 
plea is but in diſability fo long as the king ſhall prohibit 
them to trade; and judgment for the plamuff. L. P. 
R. 4. cites Mich. 36 Car. 2. B. R. 

A Few was ordered to ſwear his anſwer upon the 
Pentateuch, and that the plaintiff's clerk ſhould be pre- 
ſent to ſee him ſworn. 1 Fern. 263. 

The Jews, it has been ſaid, are here by an implied 
licence, but on a proclamation of baniſhment, they are 
in the ſame ſituation as alien enemies on a determina- 
tion of letters of fafe conduct. Arg. 2 Show. 371. See 
further, as to the privileges and incapacities of Jews, 
this Dictionary, title Alzez. 

In the beginning of this century an inſtance occurred, 
where a 7ezv of immenſe riches, turned out of doors his 
only daughter who had embraced Chriſtianity ; and on 
her application for relief, it was held he could not be 
compelled to afford her any. Lord Raym. 699. But, to 
prevent ſuch inhumanity in future, the ftatute 1 Anne, 
c. 30, ordaius, that if Jexw;f parents refuſe to allow 
their proteſtant children a fitting maintenance ſuitable to 
the fortune of the parent, the Lord Chancellor on com- 
plaint may make ſuch order therein as he ſhall ſec 
proper. Sce 1 P, Vn. 524: 2 Eq. Ab. 513. c. 2. 

IFUNGIA, "The fineſt white bread, formerly called 
cocket bread. Brunt. 

IGNIS JUDICLUM, Purgation by fire, or the old 
judicial fiery trial. Blount. See Ordeal. 

IGNORAMUS, We are ignorant.) The words 
formerly written on a bill of indictment by the Grand 
Jury impanelled on the inquiſition of criminal cauſes, 
when they rejected the eviderxe as too weak or defec- 
tive to make good the preſentment againf a perſon fo as 
to put him on the trial; the effect whereof was, that all 
farther inquiry and proceedings againſt that party on 
that bill, (for the words now uſed are, zet à true bill, or 
10, found) for the fault wherewith be is charged, is thereby 


ſtopped, and he is delivered without further anſwer. 


3 /:/t. 30. See this Dictionary, title India ment. 

IGNORANCE, Igncrantia.] Want of knowledge of 
the law, ſhall not excuſe any man from the penalty of 
it. Every perſon is bound at his peril to take notice 
what the law of the realm is; and Igusrance of it 
though it be invincible, where a man aflirms that he hath 
done all that in him lies to know the law, will not excuſe 
him. Doc. Stud. 1. 46: Phd: 343. 

And an infant of the age of diſcretion hall be pu- 
niſhed for crimes, though he be 7g:crant of the law; 
but infants of tender age, have {gnorarce by nature to 
excuſe them; ſo perſons non compos have Ignerarce by 
the hand of God. Stud. Comp, 83, 84. . 
C Though 
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Though Ignerance of the /awy excuſeth not, Ignorauce 
of the /a# doth: as if a perſon buy a horſe or other 
thing 1n open market, of one that had no property 
therein, and not knowing but he had right; in that caſe 
he hath good title, and the Ignorance thall excuſe him. 
Doe. & Stud. 359. But if the party bought the 
horſe out of the market, or knew the ſeller had no 
right, the buying in open market, would not have ex- 


culed. id.: 5 Rep, 83. Alſo where a man is to enter 


into land or ſeize goods, &c. he mult ſee that what 


he does be rightly done, or his Ignorauce ſhall be no ex- 


cuſe. Mood s Inſt, 608. | 

Ignorance of fact is a defect of will, when a man in- 
tending to do a lawful act, does that which is unlawful, 
For here the deed and the will acting ſeparately, there 
is not that conjunction between them which is necellary 
to form a criminal act; as if a man intending to kill a 
thief or houſebreaker in his own houſe, by miſtake, kills 
one of his own family. This is no criminal action. Cr, 
Car. 538, But if a man thinks he has a right to kill a 
perſon excommunicated or outlawed wherever he meets 
him, and does ſo, this is murder, as it proceeds from a 

criminal Ignorance of the law, 4 Comm. 27. 
IKENILD-STREET', One of the four famous ways 
that the Romans made in England, called Stratum Iceno— 


rum, becauſe it took its beginning among the Iceni, which 


were the people that inhabited Norfelit, Sable, and 
Cambridgeſhire, Cam. Brit.: Leg. Edæv. Conf. c. 12. See 
title Watling - Street. 

ILET, By contraction 37, corruptly eight; a little 
iſland. Blount. 

ILLEVIABLE, A debt or duty that cannot or 
ought not to be levied; as aii ſet upon a debt is a 
mark for illeviable. 

ILLITERATE. If an illiterate man be to ſeal a 
deed, he is not bound to do it, if none be preſent to read 
It, if required; and reading a deed falſe, will make it 
void. 2 Rep. 3. 11. See 2%. A man may plead non ef} 
Factum to a deed read falſe; as where a releaſe of an 
annuity was read to an ulliterate perſon, as a releaſe of 
the arrears only, Sc. agreed to be releaſed. Moor, 148. 
If there is a time limited for a perſon to ſeal a writing, 
in ſuch caſe z/literacy ſhall be no excuſe, becauſe he 
might provide a ſkilful man to inſtruct him; but when 
he is obliged to ſeal it upon requeſt, c. there he ſhall 
have convenient time to be inſtructed. 2 Nel. Abr. 946. 

If a man for great age cannot ſce to read, and ſeals 
an obligation upon falſe reading, he ſhall avoid it, 
11 Rep. 28. Reſolved, though he was lettered ; for now 
he has all his intelligence by hearing. Alſo wide g H. 6. 
59.6: 10 H. 6. 6. 10: 2 Rep. 9: Skin. 159: 47 E. 3. 
3. 17: H. 3. 23: 44 , 30: 3 Ed. 3. 31.6. 

2. a: 11 Rep. 27.6: Piggot's caſe, See title Deca. 

ILLUMINARE, To luminate, to draw in gold and 
colours the initial letters and the occaſional pictures in 
raznuſcript books,—-See Brompton, ſub anno 1076. Thoſe 
perſons who particularly practiſed this art, were called 
1//uminatores, whence our limners. 

IMAGES, How to be defaced, „at. 3 & 4 Ed. 6. 
c. 10. See title Papiſt. . 

IMAGINING (or compaſyiing, &c.) the kings death, 
is high treaſon, 25 Ed. 3. c 2. A Nuten regnant is with- 
in the words of the act. 1 Hal. P. C. 101. The terms 
cumtaſtag and imagining are ſy nonymous. And there 
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muſt be ſufficient proof of an overt act to convict, See 
this Dictionary, title Treaſon. . 
IMBARG®O, Spar. Navium detentio.] A ſtop, ſtay, or 


arreſt upon ſhips or merchandize, by public authority, 


See ſtatute 18 Car. 2, c. 5. This arreſt of ſhipping 
is commonly of the ſhips of foreigners in time of war 
and difference with States to whom they are belonging: 


but, by an ancient ſtatute, foreign merchants in this. 


kingdom are to have forty days“ notice to fell their 
effects and depart, on any difference with a foreign na- 
tion. 27 Ed. 3. c. 17. See title Merchant, This term 
has alſo a more extenſive ſignification, for ſhips are fre- 
quently detained to ſerve a prince in an expedition; and 
for this end have their lading taken out without any re- 
gard to the colours they bear, or the government to 
whoſe ſabjects they belong. The legality of ſuch a 
meaſure has been doubted by ſome, but it 1s certainly 
conformable to the lay of nations, for a prince in diſtreſs 
to make uſe of whatever veſſels he finds in his ports that 
may contribute to the ſucceſs of his enterprize. Parke on 
Inſurance, c. 4. p. 78. The king may grant Imibargoes on 
ſhips, or employ the ſhips of his ſubjects, in time of 
danger, for the ſervice and defence of the nation; but a 
warrant to ſtay a ſingle ſhip, on a private account, is no 
legal Imvbargo. Moor. 892: Carth. 297 Prohibiting 
commerce in the time of war, or of plague, peſtilence, 
Sc. is a kind of Jabargo on ſhipping. 
Imbargoes laid on ſhipping in the ports of Great 
Britain, by royal proclamation, in time of avar, aro 


| ſtrietly legal, and are equally binding as an act os 


parliament ; becauſe ſuch proclamation is founded on 
a prior law, namely, that the king may prohibit any 
of his ſubjects from leaving the realm. But in times 


of peace the power of the king to lay ſuch re- 


ſtraints is doubtful ; and therefore where a proclamation 
iſſued in the year 1766, to prevent the exportation of 
corn againſt the words of a ftatute, (22 C. 2. c. 13,) 
then in force, although the meaſure was abſolutely ne- 
ceſſary to prevent a dearth, it was thought prudent to 
procure an act of the legiſlature, (at. 7 Geo. 3. c. 7,) to 
indemnify all who adviſed or acted under that proclama- 
tion. See Parke on Inſ. 79: 1 Comm. 270: 4 Mad. 177, 9. 
And further this Dictionary, title /z/urance. 
IMBASING of Money. Mixing the ſpecies with an 
allay below the ſtandard of fterling ; which the king by 
his prerogative may do, and yet keep it up to the tame 
value as before: Inhanſiug of it, is when it is raiſed to 


a higher rate, by proclamation. 1 Hale's Hiſt, P. C. 192. 


See title Coin. 

IMBEZZLE, To ſteal, pilfer, or purloin; or where a 
perſon entruſted with goods, waſtes and diminithes them, 
The word 7mbezz/e is mentioned in ſeveral ſtatutes, par- 
ticularly relating to workers of wool, Sc. Stat. 7 Zac. 1. 
c. 7: 1 Ann. ſtat. 2. c. 18. See title Manufacturers. 

If any ſervant imbezz/es, purloins, or makes away his 
maſter's goods, to 40s. value, it is made felony without 
benefit of clergy, by fat. 12 Ann. c. 7. Sce titles Felony ; 
Robbery ; Servant; Apprentice. 

Imbezzling the king's armour or ſtores is felony without 
clergy, by 31 Kl. c. 4. As to zaval ſtores, the benefit of 
clergy is taken away by 22 Car. 2. c. 5. Other inferior 


imbezzlements and miſdemeanors, that fall under this 


denomination, are puniſhed, by fat. 1 Ges. 1. Hat. 2. 


Lubexxling 
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IMB 
- Imbexzling the public money. If committed: by high of- 


ſicers, is uſually puniſhed by impeachment in parliament. 
At common law the offender is ſubject to a diſcretionary 
fine and impriſonment. 4 Comm. 121, 2. | 
| Imbezzling or vacating records, is a felonious offence 
agair.ſt public juſtice, by ſlatute 8 Hen. 6. c. 12. See ütles 
Records; Felony ; Fine; Deeds. 
IMBRACERY. See Emoracery. 
IMBROCUS, A brook, a gut, a water-paſſage. 
Semner of Ports and Forts, p. 43. 
IMBROIDERY. See Embroidery. 
IMMUNITIES. King Herry III, by charter granted 
to the citizens of London, a general /mmunity from all 
tolls, &c. except cuſtoms and priſage of wine, Cit. Ib. 
4. See titles King; Preregati ve; London. 
IMPALARE, To put in a pound. II. Hen. I. c. g. 
IMPANEL, Inpanellare wel impanulare Juratis] Sig- 
niſtes the writing and entering into a parchment ſche- 
dule, by the ſheriff, the names of a jury. 


IMPARLANCE, Interlocutio, vel licentia interloquend! , 
from the Fr. parler, to ſpeak.] In the common laau, is 
taken for a petition, in court, of a day to conſide r or ad- 
viſe What anſwer the defendant ſhall make to the action 
of the plaintiff; being a continuance of the cauſe till 
another day, or a longer time given by the court. 

Imparlance is ſaid to be when the court gives the party 
leave to anſwer at another time, without the aſſent of the 
other party, Com. Dig. title Pleader, D. 1. But the more 
common ſignification of Imparlance is, time to plead, 
2 Show. 310: 2 Mod. 62. And it is either general with- 
out ſaving to the defendant any exception, which is 
always to another term, Med. 28; or ſpecial, which is 
ſometimes to another day in the ſame term, 6 Mad. 8. 
The general Imparlance is of courſe where the defendant 
is not bound to plead the ſame term; but a Hecial Im- 
parlance is not allowed, without leave of the court. 
R. E. 5 Arm. A ſpecial Imparlance is with a ſaving of 


all exceptions to the writ or count, which may be granted 


by the prothonotary ; or they may be ſtill more ſpecial 
with a ſaving of all exceptions whatſoever, which are 
granted at the diſcretion of the court, and are called 
general ſpecial Imparlances. 12 Mod. 529. 

A general Imparlance1s ſet down and entered in general 
terms, without any ſpecial clauſe, thus; Aud now ar this 
day, to wit, on Thurſday next after the Octave of St. Hi- 


lary, in the ſame term, until which day the aforeſaid C. D. 


the defendant had licence to imparle to the bill aforeſaid, and 
then to anſwer, &c. 

Special Imparlance, is where the party deſires a farther 
day to anſwer, adding alſo theſe words ; Saving all ad- 
Vantages, as well to the juriſdiction of the court, as to the 
writ and declaration, &c. Kitch. 200. This Imfarlance 
is had on the declaration of the plaintiff; and ſpecial 
Imparlance” is of uſe where the Ry is to plead 
ſome matters which cannot be pleaded after a general 
Irparlance. 5 Rep. 75. 

Imparlance is generally to the next term; and if the 
plaintiff amend his declaration after delivered or filed, 
the defendant may imparl to the next term, if the plain- 
nit do not pay coſts; but if he pay coſts, which are ac- 
cepted, the defendant cannot impar!. Alſo if the plain- 
tiff declares againſt the defendant, but doth not proceed 
in three terms after, the defendant may ifarl to the 


next term. 2 Lill. Abr. 35. 
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If the writ be returnable on the laſt day of term, the 
defendant is of courle entitled to an Imparlance, bur 
muſt plead in four days of the next term, provided a 
rule be given either in a town or country cauſe. 

On a declaration delivered of Hilary, there may be an 
Imparlance to Trinity term, if the defendant has not 
pleaded before; for it is the courſe of the court to give 
Imparlance or declaration till the day of pleading. If a 
writ be returnable in one term, and the declaration 1s 
not delivered before the eſſoign- day of the /econd term, 
the defendant 15 not obliged to plead in the /ame term, 
but is en it ed to an Imparlance, Inter, K. B. 

As to cauſes of Imparlance. The not delivering a declara- 
tion in time is ſometimes the cauſe of Irparlance of 
courſe: and where the defendant's caſe requires a 
ſpecial plea, and the matter which is to be pleaded is 
difficult, the court will, upon motion, grant the defend- 
ant an Imparlance, and longer time to put in his plea, than 
otherwiſe by the rules of the court he ought to have: if 
the plaintiff keeps any deed or other thing from the 
defendant, whereby he is to make his defence, Inparlance 
may be granted etill the plaintiff delivers it to him, or 
brings it into court, and a convenient time after to plead. 
Hil. 22 Car. 1. B. R. 

An Imparlance being prayed on a defendant's appear- 
ing to anſwer an information, it was ſaid, Imparlance was 
formerly from day to day, but now from one term to ano- 
ther, m criminal proceedings; and it was ruled that the 
defendant ſhould have the ſame time to zmpar/ that the 
proceſs would have taken up, if he had ſtood out till the 
attachment or capias ; for when he comes in upon that, 
he mult plead inter. 1 Salk. 367 : Mod. Caſes, 243. 
And if proceſs had been continued, he might have been 
brought in the ſame term upon an attachment; and then 
there could be no Inparlauce, but he ought to plead i- 
fAlanter. 2 Nelſ. Abr. 947. 

There are many cafes wherein Inparlances are not al- 
lowed ; no Imparlance is granted in an homine replegiands ; 
or in an aflile, unleſs on good caule ſhewn : nor Mal! 
there be an Imparlauce in an action of ſoecial cl 
Fregit ; though it is allowed in general actions of tre- 
paſs. Hil. ꝙ M. z: 3 Salt. 186. Waere an attorney, 
or other privileged perſon of the court, ſues another, 
the defendant cannot zmpari, but muſt plead preſently : 
if the plaintiff ſues out a ſpecial original, wherein the 
cauſe of action is expreſſed, and the defendant is taken 
on a ſpecial capias, he ſhall not have an {rporlance, but 
ſhall plead as toon as the rules are out. 2 Lil. 35, 36. 
See title Practice. 

Of Pleadings afterwards. A plea to the juriſdiction 
may not be pleaded after general ſmparlance. Raym. 34. 
Dilatory pleas alſo cannot be pleaded after a general 
Imparlance, which is an acknowledgment of the propriety 
of the action. 3 Comm. z01: Tida's Prat. After Im- 
parlance, the defendant cannot plead in abatement; it he 
doth, and the plaintiff renders an iſſue, whereupon the 


defendant demurs, and the plaintiff joins in demorrer, 


{ach plea is not peremptory ; becauſe the plaintiff ought 
not to have joined in demurrer, but to have moved the 
court, that the defendant might be compelled to plead 
in chief. Allen 66. Though a defendant may not plead 
in abatement after a general /mparlance; yet, if it ap- 
pear by the record that the plaintiff hath brought his 
adion before he had any cauſe, the court ex cis will 
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abate the writ. 2 Lev. 197. Sce this Dictionary, titles 
Abatement z Practice. 

The defendant cannot have oyer of a deed in a common 

caſe, after /mparlance: and a tender after Imparlance is 
naught. 2 Lev. 190: Lutw. 238. If it appears upon 
the record, that an /mpariarce was due, and denied, it is 
error; but then ſuch error muſt appear on the record. 
3 Salk, 168, It has been held, that if the defendant 
doth not appear on a dies datus, the plaintiff ſhall not 
have judgment by default, as he may on /mparlance, be- 
- cauſe the dies datus is not ſo ſtrong againſt him as an In- 
parlance; and therefore the plaintiff muſt take proceſs 
againſt the defendant for not appearing at the time. 
Moor 79: 2 Nel. 947. 
Acſter a general ſpecial Imparlance, the defendant may 
not only plead in abatement of the writ, bill, or count, 
but alſo privilege. 1 Lev. 54: 12 Mod. 529: 5 Mod. 
335. But it ſeems that ſuch plea muſt be intitled of the 
term the declaration is filed. ſmpey, K. B. 

It is ordered that a ſpecial Imparlance ſhall not be 
allowed the defendant, without the leave of the court 
firſt obtained. R. E. 5 Ann. | 

If the writ be returnable before the laſt return of any 
term, and the declaration not filed, and notice given four 
days excluſive before the end of ſuch term, the defend- 
ant is entitled toan Imparlance. R. Trin, 22 Geo. 3. 

Where a defendant is arreſted by proceſs out of B.R. 
in which the cauſe of action is ſpecially expreſſed; or a 
copy of proceſs is delivered, and the plaintiff hath de- 
clared ; the defendant ſhall not have liberty cf in- 
lance, without leave firit granted, but ſhall plead within 
the time allowed a defendant proſecuted by original 
- writ, R. Hil. 2 Geo. 2. And upon all proceſſes, return- 
able the firſt or ſecond return of any term, the decla- 
ration ſhall be delivered with notice to plead in eight 
days after delivery, where the defendant lives above 
twenty miles from London, &c. without any Imparlance ; 
and, on default of pleading, the plaintiff may ſign judg- 
mere. R. Trin. 5 6 Geo. 2. See further on this ſub- 
- jeR, and as to obtaining time to plead, this Dictionary, 
titles Pleading; Practice. 5 

IMPARSONEEZE, A parſon Impar/iree, Perſena im- 
perſonata, is he that is inducted, and in poſſeſſion of a 
bene fice. Dyer, fol. 40. num. 72, ſays a Dean and Chap- 
ter are parſons Imparſonces of a benc fice appropriate 
unto them. Ccasel. 

IMPEACHMENT, from Lat. impetcre.] The ac- 
cuſation and proſecution of a perſon for treaſon, or 
other crimes and miſdemeanors. Any member of the 
Houſe of Commons may not only impeach any one of 
their own body, but alſo any Lord of parliament, &c, 
And thereupon articles are exhibited on behalf of the 
Commons, and managers appointed to make good their 
charge and accuſation ; which being done in the proper 
judicature, ſentence is paſſed, Sc. And it is obſerved, 
that the ſame evidence is required in an Impeachment 
in parliament, as in the ordinary courts of juſtice; but 
not in bills of attainder. See index to State Trials, 
vol. 6. tit. Evidence. 

An Impeachment before the Lords by the Commons 
of Great Britain, in parliament, is a proſecution of 
known and eſtabliſhed law, and hath been frequently put 


in practice; being a preſentment to the moſt high and 


ſupreme court of criminal juriſdiction, by the moſt ſo- 
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lemn grand inqueſt of the whole kingdom. 1 Hal. P. C. 
150. A commoner cannot however be impeached before 
the Lords for any capital offence, but only for high miſ- 
demeanors: Rot Parl. 4 Ed. 3. u. 2 & 6: 2 Brad. Hiſi. 
190: Selen Fudic, in Parl. ch. 1. 

A peer may be impeached for any crime. The arti- 


cles of Imprachment are a kind of bills of indictment, 


found by th» Houſe of Commons, and afterwards tried 
by the Lords; who are in caſes of miſdemeanors confi- 
dered not only as their own peers, but as the peers of 
the whole nation, This is a cuſtom derived to us from 
the conſtitution of the ancient Germans; who in their 


great councils ſometimes tried capital accuſations relat- 
ing to the public: Licet apud concilium accuſare quogue 
et diſcrimen capitis intendere. Tac. de mor. Germ. 12. 


By ſtatute 12 & 13 W. 3. c. 2, it is enacted, that no 
pardon under the Great Seal ſhall be pleadable to at An- 
peachment by the Commons in parliament, But the 
king may pardon after conviction on an Impeachment, 


4 Comm. 400, and fee 16. 259—261; and this Dic- 


tionary, title Pardon. 

On the Impeachment of IParren Haſtings for mal- 
conduct as Governor- general of India, the trial of which 
laſted, by adjournment, for ſeven years, from 1787 to 
1794, it was ſolemnly determined that an Impeachment 
is not abated, or put an end to, by the prorogation or diſ- 
ſolution of parliament. And a ſtatute was paſſed to pre- 
vent prorogation or diſſolution from having the effect of 
putting a ſtop to the previous proceedings in the Houſe 
of Commons. | 

IMPEACHMENT or WASTE, Impetitio waſti, 
from Fr. empeſchement, i. e. impedimentum.] Signities 


a reſtraint from committing of waſte upon lands or tene- 


ments; or a demand of recompence for waſte done by 
a tenant who hath but a particular eſtate in the land 
granted. He that hath a leaſe to hold uirhour In- 
peachment of Waſte, hath by that ſuch an intereſt given 
him in the land, Sc. that he may make waſte with- 
out being irpeached for it; that is, without being 
queſtioned, or any demand of recompence for the ge 
done. 11 Rep. 82. 6b. See title Waſte. 

IMPECHIARE, Fr. empecher; Lat. impetere.] To 
impeach, to accuſe and proſecute, for felony, or treaſon, 
Spelman and Somner ſay, that it is derived from the Lat. 
impetere, which is to accuſe, or in jus wecare ; from 
whence imperitio ſigniſies an accuſation, Viz. fine impeti- 
tione waſti, is without impeaching or accuſing him of 
waſte, See [mpeachment. 

IMPEDIATUS, Expeditatus; impediati canes, Dogs 
[awed and diſabled from doing miſchief in the foreſts, 
aad purlieus of them. Cobbel. See Expeditate. 

IMPEDIENS, A defendant, or deforciant. Cowel, 

IMPEDIMENT'S is LAW. Perſons under Vupe- 
diments are thoſe within age, under coverture, 2 com- 


pos mentis, in priſon, beyond ſea, Oc. who, by a ſaving - 


in ſeveral laws, have time to claim and proſecute their 

rights, after the Impediments removed, in caſe of fines 

levied, &c. See title Limitation of Actions. 
IMPERIALE, A ſort of very fine cloth. Cowel. 
IMPESCATUS, Impeached, oraccuſed. Pat. 18 E. i. 
IMPETITIO, See ante, /mpeachment. 
IMPETRATION, Iinpetratio.] An obta ning any 


thing by requeſt and prayer: and in our ſtatutes it is a 


pre- obtaining of church benefices in England from the 
court 
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court of Rome, which belonged to the gift and diſpoſition 
of the king, and other lay-patrons of this realm; the 
penalty whereof was the ſame with that inflicted on pro- 
wijors. See jiatutes 25 E. 3. ft. 6: 38 E. 3. fl. 2. c. 1. 

IMPIERMENT, Impairing or prejudicing, “ to 
&« the Impierment and diminution of their good names.“ 
Stat. 23 Hen. 8. c. 9. 

[MPLEAD, from Fr, Plalder.] To ſue or proſecute 
by courſe of law, 

IMPLEMENTS, from Lat. impleo, to fill up.] 
Things neceſſary in any trade or myltery, without which 
the work cannot be performed; alſo the furniture of an 
houſe, as all houſhold goods, Implements, &c. And In- 
plements of houſpold are tables, preſſes, cupboards, bed- 
ſteads, wainſcot, and the like. In this ſenſe, we find 
this word often in gifts and conveyances of move- 
ables. Terms de Ley. 

IMPLICATION, A neceſſary inference of ſome- 
thing not directly declared; between parties in deeds, 
agreements, c. ariſing from what is admitted or 
expreſſed. When the law giveth any thing to a man, 
it giveth, implicitly (or rather impliedly) whatſoever is ne- 
cellary for the enjoying the fame. 

It is a general rule, that where an eſtate is to be 
raiſed by Implication, it my? be a neceſſary and inevitable 
Implication, and ſuch as that the words can have no other 
conſtruction whatſoever. Talb. 3. 

An Implication cannot be intended by deed, unleſs 
there are aht words; but otherwiſe in a will. Breaunl. 153. 

An implied intent muſt not, without clear expreſſion, 
alter the equitable general law. 1 Chan. Caf. 297. 

An eſtate by Implication was never thought of in a 
deed, nor in a will but in caſe of neceſſity. 4 Med. 156, 

No Implication thall be allowed againſt an expreſs 
eſtate limited by expreſs words. 1 Salk. 226. 

An exprels eltate for life cannot be enlarged by Im- 
plication, but by expreſs words it may. 2 Fern. 449. 

'The want of words in ſome caſes may be helped by 
Iiplication; and ſo one word or thing, or one eſtate 
given, (hall be implied by another. There is an [mpl:- 
cation in wills and deviſes of lands, whereby eſtates are 
gained ; as if a huſband deviſes the goods in his houſe 
to his wife, and that after her deceaſe his ſon ſhall have 
them, and his houſe; though the houſe be not deviſed 
to the wife by expreſs words, yet it has been held, that 
ſhe hath an eſtate for life in it by Implication, becauſe no 
other perſon could then have it, the ſon and heir being 


excluded, who was to have nothing till after her de- 


ceaſe. 1 Ventr. 223. 

Eſtates for life, and eſtates tail, may be raiſed by In- 
P/ication in wills: a teſtator had three ſons, the eldeſt ſon 
dying, leaving his wife with child, to whom the father 
deviſed an annuity, ia ventre /a mere, and if his middle 
ſon died before he had any iflue of his body, remainder 
over, Sc. And it was reſolved, that ſuch ſon had an 
ellate-tail by Implication, Meer 127. It is ſaid a fee- 
ſimple eſtate ſhall not ariſe by Implication in a will; 
though there is a perpetual charge impoſed by the de- 
viſor on the deviſee, Sc. Bridgm. 103. Alſo it hath 
been adjudged, that where a particular eſtate is deviſed 
by will expreſsly, a contrary intent ſhall not be implied 
by any ſubſequent elauſe. See title Vl. 

Implication is either nece/ary or poſſible, and wherever 
an eitate is raifed by that means in a will, it muſt be by a 
weceſary Implication ; for the deviſee mult necefarily have 
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the thing deviſed, and no other perſon can have it, 
1 Salt. 236: 2 Nel/. Abr. 494. : 

No Implication ſtall be allowed againſt an expreſs e/tate, 
limited by expreſs <vords, to drown the fame. Salk. 266. 
There are conditions and covenants, implied by law, in 
deeds and grants: and /mp/ication will ſometimes help 
law proceedings, and ſupply defects. See titles Intend- 
ment; Uſe ; Deed ; Covenant; Eſtate ; Limitation, &c. 

IMPORTATION, Inportatio.] The bringing goods 
and merchandize into this kingdom from other nations. 
See this Dictionary, title Navigation Acts. a 

IMPOSSIBILITY. A thing which is zupgſible in 
law, is all one with a thing impo#5/e in nature: and if 
any thing in a bond or 448 is impoſſible to be done, 
ſuch deed, Sc. is void. Yet where the condition of a 
bond becomes impgſfible by the act of God, in ſuch caſe, 
it is held the obligor ought to do all in his power towards 
a performance: as when a man is bound to enfeoff the 
obligee and his heirs, and the obligee dies, the obligor 
muſt enfeoff his heir, 2 Co. Rep. 74. See titles Bend; 
Condition; Deed. 

IMPOST, from Lat. izzpono.] The tax received by 
the prince, for ſuch merchandizes as are brought into any 
haven within his dominions, from foreign nations. It 
may in ſome ſort be diſtinguiſhed from c/cms, becauſe 
cu/toms are rather that profit the prince maketh of 
wares /hipped out; yet they are frequently confounded. 
Cowel. See this Dictionary, title Cuy/foms en Mer- 
chandixe. 

IMPOSTORS, Religious. Thoſe who falſely pre- 
tend an extraordinary commiſſion from heaven; or ter- 
rity and abuſe the people with falſe denunciations of 
judgments. They are puniſhable by the Temporal 
Courts with fine, impriſonment, and infamous corporal 
puniſhment. 1 Haro. P. C. c. 5. 

IMPOTENCY, Is a canonical diſability to avoid 
marriage in the Spiritual Court, The marriage 1s not 
void ab iuitie, but voidable only by ſentence of ſepara- 
tion, but to be actually made during the life of the 
parties. See title Marriage. 

ImMPoTENCY, Preferty by reaſon of. A qualified pro- 
perty may ſubſiſt with relation to animals fere nature, 
ratione impotentia, on account of their own inability. 
As when hawks, herons, or other birds build in my 
trees, or conies or other creatures make their neſts or 
burrows in my land, and have young ones there; I 
have a qualified property in thoſe young ones, till ſuch 
time as they can fly or run away, and then my property 
expires. Carta de foreſtd ; (ꝙ Hen. 3. c. 13 ;] but till then 
it is in ſome caſes treſpaſs, and in others felony, for a 
ſtranger to take them ax ay. 7 Rep. 17: Lamb. Eiren. 274 
2 Comm. 394. See title Game. 

IMPRESSING SEAMEN, The power of impreſ- 
ſing men for the ſea ſervice by the king's commiſſion, 
has been a matter cf ſome diſpute, and ſubmitted to 
with great reluctance; though it hath very clearly and 
learnedly been ſhewn by Sir Michael Fejter, that the 
practice of impreſliag, and granting powers to the Ad- 
miralty for that purpoſe, is of very ancient date, aad 
hath been uniformly continued, by a regular ſeries of pre- 
cedents, to the preſent time : whence he concludes it to be 
part of the common law. The difficulty ariſes from hence, 
tnat no ftatute has expreſsly declared this power to be 
in the crown, though many of them very itrongly imply 
it. The ſtatute 2 Ric. 2. c. 4, ſpeaks of mariners being 

| arreſted 


IMPR 


arreſted and retained for the kitg's ſervice, as of a thing 
well known, and practiſed without diſpute ; and provides 
a remedy againſt their running away. By fatute 2 & 3 
Ph. M. c. 16, if any waterman, who uſes the river 
Thames, ſhall hide himielf during the execution of any 
commiſſion of preſſing for the king's ſervice, he is liable 
to heavy penalties. By /atute 5 Eliz. c. 5, no fiſher- 
man ſhall be taken by the queen's commiſſion to ſerve 
as a mariner; but the commiſſion ſhall be firſt brought 
to two juſtices of the peace, inhabiting near the ſea coaſt 
where the mariners are to be taken, to the intent, that 
the juſtices may chooſe out, and return ſuch a number 

of able-bodied men as in the commiſſion are contained, 
to ſerve her majeſty. And, by others, (7 & 8 V. 3. 
c. 21: 2 Ann. c. 6: 4% 5 Ann. c. 19: 13 Geo. 2. 


c. 17, Ec.) eſpecial protections are allowed to ſea- 


men in particular circumſtances, to prevent them from 
being impreſſed. 
a power of impreſſing to reſide ſomewhere; and, if 

any where, it muſt from the ſpirit of our conſtitution, 
as well as from the frequent mention of the king's 
commiſſion, reſide in the crown alone. 1 Comm. 419: 
Comb. 245: Fol. 154- 

The legality of preſſing is ſo fully eſtabliſhed, that it 
will not now admit of a doubt in any court of juſtice. 
In the caſe of The King v. Tubbs, Lord Mansfield ſaid, 
The power of preſſing is founded upon immemorial 
uſage allowed for ages. If not, it can have no ground 
to ſtand upon; nor can it be vindicated or juſtified by 
any reaſon but the ſafety of the State, Ihe practice 
is deduced from that trite maxim of the conſtitutional 
law of England, That private miſchief had better be 
ſubmitted to, than public detriment and inconveni- 
ence ſhould enſue. Tnough it be a legal power, it 
may, like many others, be abuſed in the exerciſe of 
it.” Cowp. 517. In that caſe the defendant was 
brought up by habeas corpus, upon the ground that he 
was entitled to an exemption; but the court held, that 
the exemption was not made out, and he was re- 
manded to the ſhip from whence he had been brought. 
1 Comm. 420. n. See alſo 5 Term Rep. 270; and further 
this Dictionary, titles Mariners; Seamen ; Murder. 

IMPREST MONEY, from Ia, and Fr. preſt, pa- 
ratus.] Money paid on inlilting ſoldiers. 

IMPRETIABILIS, Invaluable; in which ſenſe it is 
often mentioned in Mat. Paris. 

IMPRIME RV, Fr. A print, or impreſſion; the art 
of printing, and a printing-houſe, are called [nprimary, 
in ſome ſtatutes. | 


IMPRISII, Thoſe who ſide with, or take the part of 


another, either in his detence, or otherwiſe. Mat. Par. 127. 


IMPRISONMENT, #mpriſenamentum.] The reſtraint 


of a man's liberty under the cuſtody of another; and 


extends not only to a gaol, but to a houſe, ſtocks, or 
where a man is held in the ftreet, &c. for in all theſe 
caſes the party ſo reſtrained is faid to be a priſoner, fo 
long as he hath not his liberty freely to go about his 
buſineſs, as at other times. Co. Lit. 253. 

None ſha'l be impriſoned but by the lawful judgment of 
his peers, or by the law of the land. Magna Charia, c. 2 ; 
frat. 25 Ed. 3. fat. 5. c. 4. All Imprifonment muſt be 
according to law, or the cuſtom of Zxgland; or by pro- 
ceſs and courſe of law. 2 Juft. 46, 50, 282. And 
no perſon is to be impriſoned, but as the law directs, 


All which do molt evidently imply 


AH. VI. I Hale's Hift. P. C. 2;0. 


INC 


| either by command and order of a court of record, or 


by lawful warrant, or the king's writ; by which one 
may be lawfully detained to anſwer the law. 2 ff, 
40: 3 Inſt. 209. 

At common law, a man could not be impriſoned in 
any caſe, unleſs he were guilty of ſome force or violence ; 
for which his body was ſubje& to Impriſonment, as one 
of the higheſt executions of the law; but Impriſonment 
is inflicted by ſtatute in many caſes. 3 Rep. 11. When- 
ever the common law, or any ſtatute, gives power to 
impriſon, there it is lawful and juſtifiable; but he who 
doth it in purſuance of a ſtatute, mult be ſure exactly to 
follow the ſtatute in the order and manner of doin 
thereof. Dyer 204: 13 E. 1, Sce further on this ſub- 
ject, and connected therewith, this Dictionary, titles Ar- 
ret; Bail; Capias; Commitment; Conſtable; Falſe Impri- 
foument ; Habeas Corpus. : 

IMPROPRIATION. See title Appropriation, 

IMPROVEMENT. See Approwement, 

IMPRUTARE, To improve land. 

IMPRUIAMENTUM, The improving of lands. 
Cartular. Abbat. Glaften. MS. pag. 50. Or rather the 


| improvement itſelf, when made. 


IN AUTER DROIT, In another's right ; as where 
executors or adminiſtrators ſue for a debt or duty, Oc. 
in right of the teſtator or inteſtate. | 

INBLAURA, Profit or product of ground. Coavell. 

IMBORH ANDY OUTBORH, Saxon. See Camden's 


Britan. in Ottadinis, where he ſays, ſpeaking of Edeling- 


ham, the barony of Patrick earl of Dunbare, which alſo 
was Inborow and Outborow between England and Scot— 
land, as we read in the books of Inguiſitions, that is, (as 


he believes,) he was to allow, and to obſerve in this part 


the ingreſs and egreſs of thoſe who travelled to and fro 
between both realms; for Engliſhmen in ancient time 
called in their language an entry and forecourt or gate- 
houſe, inborow. Coabel. : 

INCASTELLARE, To reduce a thing to ſerve in- 
ſtead of a caſtle ; and it is often applied to churches.— 
Dui poſt mortem patris ecclefiam incaſtellatam retinebar. 
Gerwvaſ Doreb. anno 1144. | 

IN CA>U CONSIMILI. See Caſe conſimili. 

IN CASU PROVISO. See Ca proviſo. 

INCAUSTUM, or ENCAUSTUM, Ink. Flea, 


bib. 2. c 27. par. 


; J. 5 
INCENDIARIES. Burning of houſes maliciouſly, 


to extort ſums of money from thoſe whom the malefac- 


tors {hould {pare, was made treaſon the firſt year of king 
'The like offences of 
firing houſes and ſending letters demanding money of 
perſons, &c. is made felony, by Stat. 9 Geo. 1. c. 23. 
See titles Arſon; Black Ads; Burning. 

INCEP TION. The ſame perſon is patron and in- 
cumbent, and he deviſes the next avoidance ; it was ob- 
jeRed, that by his death the church is void, and then the 
preſentation is a cleſ en action, and not grantable, and the 
deviſe takes Hot effett till after the death of deviſor, and 
therefore void; but held a good deviſe, becauſe it has 
Taception in his life. Rol. Rep. 214: 3 Bulft. 42. 

Leatie to A. for life, remainder to the right heir ef 4. 
this is a good remainder to veſt upon the death of A. for 
the Inception in his life. Rel. Rep. 215: 7 Ha. 

nſtitution gives Inception to a lay-fee, fo that if a 
caveat be entered after to prevent induction, a pro- 
| hibition 
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kibition ſhall be granted, 2 Roll. 294. Provibition (M), 
J. 14. 

K INCERTAINTY. See title Certainty, . 

INCkoT. In the year 1650, when the ruling 
powers found it for their interelt to put on the ſemblance 
of a very extraordinary ſtrictneſs and purity of morals, 
Inceſt and wilful adultery were made capital crimes. But 
at the Reſtoration, when men, from an abhorrence of the 
hypocrity of the late times, fell into a contrary extreme, 
of licentiouſneſs, it was not thought proper to renew a 
law of ſuch unfaſhionable rigour. And theſe offences 
have been ever ſince left to the feeble coercion of the 


Spiritual Court, according to the rules of the Canon law. 


See title. Lexwane/ſs. . 


4 Comm 64. N 3 
INCHANTMENT. See titie Conuration, 
INCHANTER, izcantator.] He who by charms 

conjures the devil; and they were antiently called car- 

mina, by reaſon in thoſe days their charms were in verſe. 

3 Iuſt. 44. : 

INCHANTRESS, incantatrix ] A woman who uſes 

charms and incantations. See Corjuration. 
INCHARTARE, To give, or grant and aſſure any 

thing by an ialtrument in writing. Matt. Paris. 
INCH or CANDLE, ls the manuer of ſelling 
goods by merchants; which is done thus: Firſt, Notice 

15 to be given upon the Exchange, or other public place, 

of the time of ſale; and, in the mean time, the goods to 

be ſold or divided into lots, printed papers of which, and 
the conditions of ſale, are allo forthwith publiſhed ; and 
when the goods are expoſed to ſale, a ſmall piece of wax 
candle about an inch long, is burning, and the laſt bid- 
der when the candle goes out, is entitied to the lot or par- 
cel ſo expoſed. If any difference happens in adjuſting 


to whom a lot belongs, where ſeveral bid together, the 


lot is to be put up again; and the ſaſt bidder is bound to 
ſtand to the bargain, and take the lot, whether good or 
bad. In theſe caſes, the goods are ſet up at ſuch a price; 
and none ſhall bid lefs than a certain ſum, more than 
another hath before, c. Merch. Di. See title Auction. 

INCIDENT, zzcidens.] A thing neceſſ.rily depend- 
ing upon, appertaining to, or following another that is 
more worthy or principal. A court-baron is inſeparably 
incident to a manor; and a court of pie powder to a fair: 
theſe are ſo inherent to their principals, that by the grant 
of one, the other is granted; and they cannot be extinct 
by releaſe, or ſaved by exception, but in ſpecial cales. 
Kitch. 36: Co. Lit. 151. ; 

Rent 1s incident to a reverſion ; timber trees are inci- 
dent to the freehold, and alſo deeds and charters, and a 
way to lands; fealty is incident to tenures; diſtreſs to 
rent and amercements, Sc. Co. Lit. 151. Teuant for 
life or years hath, incident to his eſtate, eſtovers of wood. 
Co. Lit. 41. And there are certain Incidents to eſtates- 


tail; as to be diſpuniſhable of waſte, to ſuffer a recovery, 


Sc. Co. Lit. 224. 10 Rep. 38, 39, Incidents are need- 


ful to the well-being of that to which they are incident; 


and the law is tender of them. Hob. 39, 40. 

If a man, either by grant or preſcription, has a right 
to a wreck thrown on another's land, of conſequence he 
has a right to a way over the ſame Jand to tike it; and 
the very poſſe ſſlon of the wreck is in him before ſeiſure. 
6 Med. 149. See 14 Fin. Abr. title Incidents, 


INCLAUDARE, To fetter a horſe. Bionaſticon, 
210%. p. 598. | 


| 
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INCLAUSA, A home cloſe, or incloſure near the 
houſe. Parocb. Antiquit. pag. 31. 

INCLOSURES, Throwing down Inclofures is an 
offence puniſhable by our antient laws and ſtatutes. 
flat. 13 Ed 1. fat. 1. c. 46. But if the lord of a manor 
incloſe part of the waſte or common, and doth not leave 
ſufficient tor the commoners, they may break down ſuch 
Incloſure, or have writ of aſſize. Stat. 3 & 4 Ed. 6. c. 3. 
Large waſtes or commons in the Wet-Riding of the 
county of York, with the conſent of the lords of manors, 
Sc. may be incloſed, a ſixth part whereof ſhall be for the 
benefit of poor clergymen, whoſe livings are under 
40/7. a-year, to be ſettled in truſtees, who may grant 
leaſes for twenty-one years, fc. Stat 12 Ann. c. 4. 

Deſtroying them in the night, to be made good by the 
neighbouring towns, Hats. 13 Ed. 1. fat. 1. c. 46; 
3& 4 Ed. O. c. 3. Throwing down Incloſures in the 
night, to be puniſhed with treble damages, flats. 3 & 4 
Ed. 6. c. 3. J. 4: 22 & 23 Car. 2. c. 7. Taking away 
gates, pales, poſts, ſtiles or hedge wood, or deftroying 
them, how puniſhed, Wc. See fats. 43 Eliz. c. 7. 
- Car. 2. c. 2: 9 Ges. 3. c. 29, See titles Common; 
: Vajies 

INCOMPATIBILITY, incempatibilitas beneficierum.) 
Is when benefices cannot ſtand one with another, if they 
be with cure, and of ſuch a value in the King's books, 
Whitleck's Read. p. 4. See title Adworrſon. 

INCON IINENCY. See titles Adultery ; Fornica- 
tion; Lewdneſs; Rape, &c. 

INCOPOLITUS, A proctor, or vicar, Leg. Hen. 1. 

INCORPORATION, power of. See title Corporation. 

INCORPOREAL HEREDITAMENTS, See title 
Hereditaments. | 

INCREMENTUM, Increaſe or improvement; to 
which was oppoſed decrementum or abatement. Parocb. 
Antig 164. It is uſed in charters for a parce! of ground 
incloſed out of a common, or improved. 

INCROACHM ENT, Fr. accrochment, a grafping.] 
An unlawful gaining upon the right or poſſeſſion of ano- 
ther man. As where a man ſets his hedge or wall too 
far into the ground of his neighbour, that lies next to 
him, he is ſaid to make Incroachment upon bim: and a 
rent is ſaid to be incroached, when the lord by diſtreſs 
or otherwiſe compels his tenant to pay more than he 
owes; and fo of ſervices, Cc. g Rep. 33. And ſome- 
times this word is applied to power; tor the Spexcers, 
father and fon, it is ſaid, incroached unto them real 
power and authority, azo 1 Ed. 3. And the admirals 
and their deputies are ſaid in fatute . e. 3, ito 
have incroached to themſelves divers juriſdictions, Sc. 

INCUMBENT, from Lat. zncaumbo, to mind dili- 
gently.] A clerk reſident on his benefice with cure; 
and is ſo called, becauſe he does or ought to hend all his 
ſtudy to the diſcharge of the cure of the church to which 
he belongs. Co. Lit. 119. Where an Incumbent is put 
out without due proceſs, he ſha't be at large to ſue for 
his remedy at what time he pleaſeth, Sc. Statute 4 
Hen. 4. c. 22, See titles Advtaus; Church. 

INCUMBRANCE. See titles Mortgage; Purcl ase; 
and is Vin. Abr. tit. Incumbrance. 

INCURRAMENTUM, The incurring or being 
ſubject to a penalty, fine or amercement: fo inc 
alin; is to be liable to another's legal cenſare or puniſh- 
ment. Hom. c. 37. 


INDERIL 
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INDEBITATUS ASSUMPSIT. See title Mumpſit. 
INDECIMABLE, Indecimabilis.] That is not tith- 
able, or by law ought not to pay tithe. 2 If. 490. 
INDEFEASIBLE, or INDEFEISIBLE, That can- 
not be defeated or made void: as a gocd and indefeaſible 
tate, Tc. | | 
INDEFEASIBLE RIGHT To THE "THRONE. 
See title King. - 
INDEFENSUS, One that is impleaded, and re- 
fuſeth to make anſwer. Mich. 50 H. 3. Rot. 4. 
INDEMNITY, On the appropriation of a church 
to any college, &c. when the archdeacon loſes for ever 
his induction- money, the recompence he receives yearly 
out of the church ſo appropriate, as 12 d. or 25s. more or 
leſs, as a penſion agreed at the time of the appropriating, 
is called Indemnity. MS. in Bibl. Cotton. p. 84. Acts of 
Indemnity are paſſed every ſeſſion of parliament for the re- 
lief of thoſe who have neglected to take the neceſſary oaths, 
Tc. required to qualify them for their reſpective offices. 
INDENTURE, indentura, ] Is a writing containing 
ſome contract, agreement, or conveyance between two or 


more perſons, being indented in the top anſwerable to 


another part, which hath the ſame contents. Co: Lit. 229. 
A deed of bargain and ſale of freehold lands, c. muſt 
be by Indenture, inrolled, &c. Star. 27 Hen. 8. c. 16. 
Words in Indentures, though of one party only, are bind- 
ing to both parties. Cro Elix. 202, 657. See this Dict. 
titles Conveyance; Deed. 

INDIA COMPANY. See Eaſt India Company. 

INDIA GOODS. See this Dit. titles Et India 
Company; Navigation Acts. 5 

INDICAVIT. A writ of prohibition that lies for a 
Patron of a church, whoſe clerk is ſued in the Spiritual 
Court by another clerk for tithes, which amount to a 
fourth part of the profits of the advowſon ; when the ſuit 
belongs to the King's courts, by the Statutes, N eſtm. 2. c. 5: 
13 E. 1. f. 4. The patron of the defendant is allowed 
this writ, as he is like to be prejudiced in his church and 
ad vow ſon, if the plaintiff recovers in the Spiritual Court. 
Keg. Orig. 35: Old. Nat. Br. 31. 

This writ may be alſo purchaſed by the parſon ſued; 
and is directed as well unto the judge of the court, as 
unto the party plaintiff, that they do not proceed, c. 
But it is not to be had before the defendant is libelled 
againſt in the Spiritual Court, the copy of which libel 
ought to be produced in Chancery, before the Indica vit is 
granted: and this writ muſt be brought before judgment 
given in the Spiritual Court; for after judgment there, 
the Indicavit is void. New Nat. Br. 66, 101: fee 
Stat. 34 E. 1. f. 1. Thewritof Indicavit doth not lie of a 
leſs part of the tithes, &c. than a fourth part of the 
church; if they are not ſo much, this being ſurmiſed by 
the other party, a conſaltation ſhall be had. Id. The 
patron of the clerk, who is prohibited by the Iadicavit, may 
have his writ of right of the advow/on of diſmes, Oc. The 
Eccleſiaſtical Court may hold plea of tithes not amount- 
ing to the fourth of the church. Sat. Circumſp. Agatis, 
13 Ed. 1. fl. 4. See further titles Prohibition; T ithes. 

INDICO, or INDIGO. See title Nawigation As. 

INDICTED, Indictatus.] When any one is accuſed 
by bill preferred to jurors at the king's ſuit, for ſome of- 
fence, either criminal or penal, he 1s ſaid to be indicted 
thereof. Convel. 

INDICTIO, The ſame with Indictment. 


Nonnun- 


INDICTMENT, 


quam enim frunt accuſationes de foreſta, & indictiones vu. 
gariter fic appellate. Du Freſne. | 
INDICTION, Indictio; ab indicendo.] The ſpace of 
fifteen years, by which computation charters and public 
writings were dated at Rome; likewiſe antiently in Eng- 
land, which we find not only in the charters of King 
Edgar, but of King Hen. III. And by this account of 
time, which began at the diſmiſſion of the Nicene Coun. 
cil, every year ſtill increaſed one till it came to fftcer ; 
and then returned again, making frft, ſecond Indiction, 
Sc. dat. apud Chippenham, 18 die Aprilis, indiftione 
nona, anno Dom. 1266. t 


INDICTMENT. 


InDICTAMENTUM, from the Fr. enditer, i. e. indicart, 
to ſhew.] A bill or declaration of complaint drawn up in 
form of law, exhibited for ſome offence criminal or penal, 
and preferred to a grand jury; upon whole oath it is found 
to be true, before a judge, or others, having power to 
puniſh or certify the offence. Terms de Ley. 


I. Of the Nature of an Indictment; how found, pre- 
ſented, and proſecuted. 

IT. Of the Locality of an Indictment. | 

III. Of Certainty, and the other Reguiſites in an Indi- 
ment; and of Errors, and Amendme'its thereof. © 

IV. For hat Offences Indidment will lie. 


I. LAMBARD ſays, An Indictment is an accuſation, at 
the ſuit of the King, by the oaths of twelve men of the 
ſame county wherein the offence was committed, re- 
turned to inquire of all offences in general in the county, - 
determinable by the court into which they are returned, 
and their findivg a bill brought before them to be true: 
but when ſuch accuſation is found by a grand jury, with- 
out any bill brought before them, and afterwards re- 
duced to a formed Indictment, it is called A Preſentment ; 
and when it is found by jurors returned to inquire of that 
particular offence only, which is indicted, it is properly 
called An Inquiftion. Lamb. lib. 4 cap. 5. 

By Poulton, an Iudictment is an inquiſition taken and 
made by twelve men, at the leaſt, thereunto ſworn, where- 
by they find and preſent, that ſuch a per/on, of ſuch a 
place, in ſuch a county, and of ſuch a degree, hath com- 
mitted ſuch a treaſon, felony, treſpaſs, or other offence, 
againſt the peace of the King, his crown and dignity. 
Pult. 169. An Indiftment, according to Lord Chief 
Juſtice Hale, is only a plain, brief, and certain narrative 
of an offence, committed by any perſon, and of thoſe 
neceſſary circumſtances, that concur, to aſcertain the fact 
and its nature. 2 Hale's Hiſt. P. C. 168, 169. | 

An Indictment ſeems to be thus ſhortly well defined: 
« Awritten accuſation, of one or more perſons, of a crime 
or a miſdemeanor, preferred to, and preſented on oath 
by, a grand jury.” 4 Comm. 302. 

A bill of Indictment is ſaid to be an accuſation, for this 
reaſon ; becauſe the jury that inquire of the offence doth - 
not receive it, until the party that offers the bill, appear- 
ing, ſubſcribes his name, and offers his oath for the 
truth of it. Standf, P. C. lib. 2. cap. 23. | 

To this end the ſheriff of every county is bound to re- 
turn to evety ſeſſion of the peace, and every commiſfton 
of oyer and terminer, and of general gaol delivery, 
twenty-four good and lawful men of the county, ſome 
out of every hundred, © to inquire, preſent, do, and 

execute 


TY — iu W 


re 


execute all thoſe things which on the part of our lord the 


king thall then and there be commanded them.“ As 
many as appear upon this pannel are {worn of the Grand 
Jury to the amount of twelve at leaſt, and not more than 
twenty-three; that twelve may be a majority. See title 


Jury. This grand jury are previouily inſtructed in the 
articles of their inquiry, by a charge from the judge on 


the bench. They then wichdraw from court to ſit and 
receive Indid ments, which are preferred to them in the 
name of the king, but at the ſuit of any private proſe- 
cutor: and they are only to hear evidence on behalf of 
the proſecution : for the finding an Indictment is only in 


the nature of an inguiry or accuſation, which 1s after- | 


wards to be tried and determined; and the grand jury 
are only-to inquire upon their oaths whether there be 
ſufficient cauſe to call upon the party to anſw er it. 
When the grand jury have heard. the evidence, if they 
think it a groundleſs accuſation, they uſed formerly to 
indorſe on the back of the bill, ignoramus, i. e. we 


know no nothing of it;* intimating, that though the facts 


might poſſibly be true, the truth did not appear to them: 
but now, they atlert in Engliſh, more abſolutely, xc! a 


zrue bill; or (which is the better way) aer found; and | 
then the party is diſcharged without farther anſwer. But 


a freſh bill may afterwards be preferred to a ſubſequent 
grand jury. If they are ſatisfied of the truth of the ac- 


cuſation, they then indorſe upon it, a /rve bill; antiently, 


Billa vera. The Indictment 1s then ſaid to be found, and 
the party ſtands indicted. But to find a bill, there muſt 
at leaſt twelve of the jury agree: for ſo tender is the 
law of England of the lives of the Subject, that no man 
can be convicted at the ſuit of the king for any capital 
offence, unleſs by the unanimous voice of twenty-four of 
his equals and neighbours ; that is, by twelve at leaſt of 
th2 grand jury, in the firſt place, aſſenting to the accuſa- 
tion; and afterwards by the whole petit jury, of twelve 
more, finding him guilty upon his trial. But if twelve 
of the grand jury aſſent, it is a good preſentment, though 
ſome of the reſt diſagree. 2 Hal P. C. 161. And the In. 
dictment when ſo found, is publicly delivered into court. 
Although a bill of Iadiclment may be preferred to a 
grand jury upon oath, they are not bound to find the bill, 
if they find caule to the contrary ; and though a bill of 
Indictment be brought unto them without oath made, they 
may find the bill it they ſee cauſe; but it is not uſual to 
prefer a bill unto them before oath be firſt made in court, 
that the evidence they are to give unto the grand inqueſt 
to prove the bill is true. 2 Lill. Abr. 44. The grand jury 
are to find he <vhole in a bill, or reject it, and not find 


Specially for part, &c. 2 Hawk. P. C. c. 25. $2. This rule 


relates only to caſes where the grand jury take upon 
themſelves to find part of the /ame Indiment to be true, 
and part falſe; and do not either atlirm or deny the facts 
tubmitted to their inquiry. But where there are two diſ- 
tinct counts, wiz. one for a riot, and the other for an 
allault, and the grand jury find a true bill as to the aſ- 
taulr, and indorſe ignoramus as to the riot, this tinding 
leaves the Indictment as to the count found, juſt as if there 
had been originally only that one count. Coup. 325. 

; Any one under proſecution for a crime, before he is 
indicted, may except againſt or challenge any of the per- 
ſons returned on the grand jury; as being outlawed, re- 
turned ar the inſtance of the proſecutor, or not returned by 


the proper officer, Sc. 2 Hawk, c. 25. $16, No {n- | 


Vor. II, 


| 


feverally for his exen crime, 


INDICTMENT I. 


diftment ſhall be made but by inqueit of lawful men re- 
turned by ſheriffs, &c. And if a perſon not returned by 
the ſheriff on a grand jury, procures his name to be read 
among thoſe of others who were actually returned, where - 
upon he is ſworn of the jury, he may be indicted for it and 
fined, and the Indictment found by ſuch a jury ſhall be 
void. Stat. 11 Hen. 4. c. 9: 12 Rep. 98: 3 Inf. 33. 
Sheriffs had formerly power to take Indiciments; which 
they did by roll indented, one part whereof remained 
with the indictors. 13 Ed. 1: 1 Ed. 3. Juſtices of peace 
have no power relating to /zdi4ments for crimes, but what 
is given them by act of pawiament: And it is ſaid juſtices 
of peace in ſeſſions cannot, on an Indidment, try and de- 
termine the offence in one and the ſame ſeſſions in which 
the offenders are indicted. Hill. 11 Car.: Cro. Car. 430, 
448. And Indiciments before juſtices of peace, Oc. may 
be removed into the court of B. R. by certiorari. But an 


\ Indictment removed by certiorari into B. R. may be ſent 


back again into the county or place whence removed, if 
there be cauſe to do it. See title Certisrari. 

An Indictment is the king's ſuit; for which reaſon the 
party who proſecutes, is a good witneſs to prove it: And 
no damages can be given to the party grieved upon an 
Indictment, or other criminal proſecution, ane particu- 
larly grounded on fome ftatute; but the court of B. R. by 
the king's privy ſeal may give to the proſecutor a third 
part of the fine aſſeſſed for any offence; and the fine to 
the king may be mitigated, in regard to the defendant's 
making ſatis faction to a proſecutor for colts of proſecution, 
and damages ſuſtained by the injury received. 2 Haul. 
c. 25. F 3. 5 

No man may be put upon his trial for a capital offence, 
except on an appeal or Indictment, or ſomething equi- 
valent thereto. H. P. C. 210. All Indictments ought 
to be brought for offences committed againſt the com- 
mon law, or againſt ſome ſtatute; and not for every flight 
miſdemeanor. 2 Lill. 44. Where a ſtatute appoints a 
penalty to be recovered by bill, plaint, or information, it 
cannot be by Indictment, but as directed to be recovered : 
An Indictment will not lie where only another remedy is 
provided by ſtatute. Cro. Zac. 643: 3 Salk. 185. 

Huſband and wife may commit a treſpaſs, felony, Cc. 
and be indicted together; ſo for keeping a bawdy- houle, 
though the houſe be the huſband's. Hob. 65: 1 Salk. 382. 
See title Baron and Feme. 

If an ofence wholly ariſes from any joint act that is 
criminal of ſeveral defendants, they may be all charged 
in one Iudictment, jointly and ſeverally, or jointly only ; 
and ſome of the defendants may be convicted, and others 
acquitted ; for the law looks on the charge as ſeveral 
again!t each, though the words of it purport a joint 
charge againſt all: In other caſes, the offences of ſeveral 
perſons muſt be laid ſeveral, becay/e the once of one can- 
not be the offonce of ancther; and every man ought to anſever 
And three offences may be 
joined in an /nd;A4ment, and the party convicted of one 
offence, though he 15 found Not guilty of the others. 
On penal ſtatutes, ſeveral things ſnall not be joined in 
the Ind/Zment, Cc. except it be in reſpect of ſome one 
thing, to which all of them have relation. 2 Hav. P. C. 
c. 25. F89: 1 Hal. P. C. 561, 610. 

Several defendants cannot be joined in one Indiftment 
for perjury; for perjury is a ſeparate act in each; and 
one may be deſirous to have a certiorari, and the other 


not ; 


INDICTMENT II. 


not; and the jury on the trial of all, may apply evidence 
to all, that is but evidence againſt one. S. 921. So 
alſo in the King v. Clendon & al, where two were joined 
inthe fame Indictment for an aſſault, the court held they 
were diſtinct offences. Sa. 870: Lord Raym. 1572. 
But in another caſe, on an information againſt two for 
the ſame libel, it was held good; and the caſe of rhe King 
v. Clendon held not to be law. Burr. 980. | 

A perion indicted of felony, Sc. may plead generally 
miſnomer, or wrongful addition; a former acquittal or 
conviction ; a pardon, or other ipecial plea; or the ge- 
neral iſſue; or may plead any plea in abatement of the 
Iadiclment, Oc. 2 Hawk. P. C. c. 25. F150. One in- 
dicted for felony may have counſel aſſigned him to ſpeak 
for him in matter of /aw only. See titles Trial; Treaſon ; 
Abatement, Cc. : 

After a perſon is indicted for felony, the ſheriff is com- 
manded to attach his body by a capias; and on return of 
a uon eft inventus, a ſecond capias ſhall be granted, and 
the ſneriſf is to ſeize the offender's chattels, Sc. And if 
on that writ a non eft inventas is returned, an exigent 
ſhall be awarded, and the chattels be forfeited, Cc. 
fat. 25 Ed. 3. fl. 5. c. 2. 

If an innocent perſon be indicted of felony, and will 
not ſuffer himſelf to be arreſted by the officer who has a 
warrant for it, he may be killed by the officer, if he can- 
not otherwiſe be taken; for there is a charge againſt him 
upon record, to which at his peril he is bound to anſwer. 
Fitz. Coron. 179, 261. See title Arreſt. 

A perſon may be indicted twice at the ſame time 
where he hath committed two felonies, and if he hath 
his clergy for one, he may be hanged for the other. And 
if there is an Indictment and inquiſition againſt one for 
the ſame offence, one found by the coroner's inqueſt, 
and another by the grand jury, he may be tried on both 
at the ſame time: But if he be tried and acquitted upon 
the one, it may be pleaded in bar on trial for the other. 
Kel. 30, 108: 1 Salk. 382. 


When a perſon is convicted upon an I:difment for 


treſpaſs or miſdemeanor, he is to appear in court, on 
Judgment pronounced; and the court having ſet a fine upon 
him, will commit him in execution, Sc. 2 Lil. Ar. 41. 


IT. Tur Grand lux are ſworn to inquire only 
for the body of the county; and therefore they cannot 
regularly inquire of a fact done out of the county for 
which they are ſworn, unleſs particularly enabled by 
ſtatute. 


was indictable in neither, becauſe no complete act of 
felony was done in either county; but by „at. 2 & 3 E. 6. 
c. 24, the ofender is now indictable in the county where 
the party died; and by /ar. 2 Geo. 2. c. 21, if the ſtroke 
or poiſoning be in England, and the death upon the fea 
or out of England, or vice verſd, the offenders and their 
acceſſories may be indicted in the county where either 
the death, poiſoning, or ſtroke ſhall happen. So in ſome 
other caſes: as particularly, where treaſon is committed 
out of the realm, it may be inquired of in any county 
within the realm, as the king ſhall direct, in purſuance of 
ftats.26 Hen. 8. c. 13: 33 Hen.8.c.23: 35 Hen. S. c. 2: 5 & 
6 E. G. c. 11. Counterfeiters, waſhers, or miniſhers of the 
current coin, together with all manner of felons and their 
acceſſories, may by fat. 26 Hen, 8. c. 6, (confirmed and 
10 ; 


At common law, therefore, where a man was 
wounded in one county and died in another, the offender | 


explained by fat. 34 & 35 II. 8. c. 26. &75, 76,) be in- 
dicted and tried for thoſe oftences, if commicted in any 
part of Wales, before the jultices of gaol delivery, and of 
the peace, in the next adjoining county of Exz/and, where 
the king's writ runneth ; that is, at preſent in the county 
of Hereford or Salos; and not, as it ſhould ſeem, in the 
county of Cheſter or Manmourh: the one being a county 
palatine where the king's writ did not run, and the other 
a part of /alcs in the time of 7enry VIII. Str. 533: 
8 Mod. 134: See Hardr.66. Murders alſo, whether com- 
mitted in Eng/and or in foreign parts, may by virtue of 
flat. 3, Hen. 8. c. 23, be inquired of and tried by the king's 
ſpecial commiſſion in any ſhire or place in the kingdom. 
By ſlat. 10 & 11 V. z. c. 25, all robberies and other capi- 
tal crimes, committed in Newfoundland, may be inquired. 
of and tried in any county of E»g/ard. Offences againſt. 
the black act, y Geo. 1. c. 22, may be inquired of and tried 
in any county of England, at the option of the proſecutor, 
So felonies in deſtroying turnpikes, or works upon 14» 1- 
gable rivers, erected by authority of parliament, may, by, 


flats. 8 Geo. 2. c. 20: 13 Geo. 3. c. 84, be inquired of and 
tried in any adjacent county. 


By Hat. 26 Geo. 2. c. 19, 
plundering or ſtealing from any veilel in diſtreſs or wreck. 


ed, or breaking any ſhip contrary to 12 Arn. f. 2. c.18, 


may be proſecuted either in the county where the fact is- 
committed, or in any county next adjoining ; and, if com- 
mitted in Hales, then in the next adjoining E£ng/; county: 
by which is underſtood to be meant ſuch Erg/; county. 
as, by fat. 26 Hen. 8. c. 6, above-mentioned, had before 
a concurrent juriſdiction with the great ſeſſions on felonies 
committed in Wales, Felonies committed out of the 
realm, in burning or deſtroying the king's ſhips, magazines 
or ſtores, may, by far. 12 Geo, 3. c. 24, be inquired of 
and tried in any county of Erg/and, or in the place where 
the offence is committed. By Hat. 13 Geo. 3. c. 63, miſ- 
demeanors committed in India may be tried upon in- 
formation or Indictment in the court of King's Bench 
in England; and a mode is marked out for examining 
witneſſes by commiſſion, and tranſmitting their depoſi- 
tions to the court. 
But, in general, all offences muſt be inquired into as 


well as tried in the county where the fact is committed. 


Vet, if larceny be committed in one county, and the goods 
carried into another, the offender may be indicted in 
either ; for the offence is complete in both. 1 Hal. P. C. 
507. Or, he may be indicted in Exg/and, for larceny in 
Scotland, and carrying the goods with him into Eug- 
land, or vice verſa, or for receiving in one part of the 
united kingdoms goods that have been ſtolen in another, 
flat. 13 Geo. 3. c. 31. But, for robbery, burglary, and 
the like, an offender can only be indicted where the fact. 
was actually committed: for though the carrying away 
and keeping of the goods is a continuation of the ori- 
ginal taking, and is therefore /arceny in the ſecond coun- 
ty, yet it is not a robbery or burglary in that juriſdiction. 
And if a perſon be indicted in one county for larceny of 


goods originally taken in another, and be thereof con- 


victed or ſtands mute, he ſhall not be admitted to his 
clergy ; provided the original taking be attended with 
{ſuch circumſtances as. would have ouſted him of his 
clergy by virtue of any ſtatute made previous to the year 

1691. Stats. 25 Hen. 8. c. 3: 3 V. & M. c. 9, 
If no town or place be named where the fact was done, 
the Iudietient ſhall be void; though a miſtake of 2 
place 
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place in laying the offence is of no fignification on the 
evidence, if the fact is proved at ſcmme other place in the 
ſame county. II. P. C. 264. See fat. 1 Hen. 5. cap. 5. 

If, upon not guilty pleaded, to an Indiclieut, it ſhall 
appear that the offenc2 was done in a county different 
from that in which the L:di&ment was found, the de- 
fendant ſhail be acquitted. I. P. C. 203: Kel. 15. 

If there be an acceſſory in one county, to a felony 
committed in another, the acceifory may be indicted 
and tried in the ſame county wherein he was acceſſory. 
Stat. 2 & 3 Ed. 6. c. 24. | 

An Indictment being found in the proper county, may 
{in tome caſes) be heard and determined in any other 
county, by ſpecial commiſſion. 3 1. 27. ; 

In the two laſt rebellions, ſtatutes paſſed empowerirg 
the crown to try the traitors in any county. 


III. IxpicrMEnTtTs mult have a preciſe and ſuflicient 
certainty. By fat. 1 Hen. 5..c. 5, all Indictments mult 
fot forth the chriſtian name, ſurname, and addition of the 
tate and degree, myſtery, town, or place, and county of 
the offender; and all this to identify his pern. The 
{ime and place are alſo to be aſcertained, by naming the 

day and townlhip in which the fact was committed; 

though a miſtake in theſe points is 1n general not held 
to be material, provided the 7:2 be laid previous to the 
finding of the Indiament, and the place to be within the 
juriſdiction of the court; unleſs where the place is laid, 
not merely as a venue, but as part of the deſcription of 
the fact. 2 Hawk, P. C. c. 25. But ſometimes the time 
may be material, where there is any limitation in point 
of time aſſigned for the proſecution of offenders, as by 
flat. 7 W. z. c. 3; which enacts, that no proſecution 
ſhall be had for any of the treaſons or miſpriſions therein 
mentioned, (except an aſſaſſinatiog deſigned or attempted 
on the perſon of the king,) unleſs the bill of Indict- 
ment be found within three years after the offence com- 
mitted. Fo. 249. And, in caſe of murder, the time of 
the death muſt be laid within a year and a day after 
the mortal ſtroke was given. ; 

The offence itſelf mult alſo be ſet forth with clearneſs 
and certainty ; and, in ſome crimes, particular words of 
art mult be uſed, which are fo appropriated by the law 
to expreſs the preciſe idea which it entertains of the of- 
fence, that no other words, however ſynonymceus they 
may ſeem, are capable of doing it. Thus, in treaſon, 
the facts muſt be laid to be done, zreaſonably, and again/? 
his allegiance; antiently, proditorid et contra ligeantiee 
Sue debitum ; elſe the Indictment is void. In Indict- 
ments for murder, it is neceſſary to ſay, that the party 
indicted, murdered, not 4illed or flew, the other, which 
was expreſſed in Latin by the word murdravit. In all 
Indictments for felonies, the ad verb felonicufly L felonicè] 
muſt be uſed; ane for burglaries alſo, barg/ariter, or in 
Englifo, burglarieuſly, and all theſe to aſcertain the in- 
tent. In rapes, the word rap:7t or rawviſhed is neceſſary, 
and muſt not be expreſſed by any periphraſis, in order 
to render the crime certain. So in larcenies allo, the 
words felonice cepit et aſportavit [ felonioufly took and car- 
died awe; ] are neceſſary to every Indictment ; for theſe 
only can expreſs the very offence. g 

Allo in Indictments for murder, the length and 
breadth of the wound ſhould in general be expreſſed, in 
order that it may appear to the court to have been of a 


mortal nature; but if it goes through the bedy, then its 
dimenſions are immaterial, for that is apparently futt- 
cient to have been the cauſe of the death. Alſo, where 
2 limb, or the like, is abſolutely cut off, there ſuch de- 
ſcription is impoſhble. 5 Rep. 122. CES 

Laſtly, In ndictments the v of the thing, winch is 
the ſubject or inſtrument of the offence, muſt fome- 
times be expreſſed. In Indiftments for larcenies this is 
neceſſary, that it may appear whether it be grand or 
petit larceny, and whether entitled or not to the benent 
of clergy. in homicide, of all forts, it is neccfiary, 
as the weapon with which it is committed is forteited 
to the king as a deodand. See 4 Camp. c. 23. 

Judictine nis ought to be more certain than common 
pleadings in law, becauſe they are more penal, and to be 
anſwered with more preciſion. Hel. 23 Car. B. R. 
They mult be preciſe ard certain in every point, and 
charge ſome offence in particalar, and not a perion as 
an offender in general, or ſet down goods, Sc. ftolen, 
without exprefling what goods; and it ought to be laid 
politively, not by way ot recital, Sc. or be ſupplied by 
implication. Cr. Fac, 19: 2 Hawk. P. C. c. 25. 

If an Inditment be generally of offences at ſeveral 
times, without laying any one of them on a certain day, 
as if it be laid between ſuch a day and ſuch a day, it 


. hath been adjudged, that the Indictment is void: but a 


miſtake in not laying an offence on the very ſame day, 
on which it is afterwards proved upon the trial, is not ma- 
terial upon evidence. 2 Hast. c. 25. $82. And it 1s ſaid, 
the crown is not bound to ſet forth the very day, when 
treaſon, Sc. was committed: evidence may be given 
of a treaſonable conſpiracy, &c. at any time before or 
after the time alleged in the Inditment, where it is 
laid on ſuch a day, and divers other days, as well before 
as after ; becauſe the time 1s only a circumſtance, and of 
form ſome day mutt be alleged, but it is not material. 
1 Sas. 188, 

When an Indictment is drawn upon a ſtatute, it ought 
to purſue the words of it, if a private act; but it is 
otherwiſe on a general ſtatute : it is belt not to recite a 
public ſtatute ; the recital is not neceſary, for the judges 
are bound ex c/o to take notice of all public ſtatutes, 
and mi{-recitals are fatal; ſo that it is the ſureſt way 
only to conclude generally “ againft the form of the 
« ſtatute. 4 Rep. 48. Though there be no neceſſity to 
recite a public ſtatute in an Iædidment, yet if the proſe- 
cutor take upon him to do it, and materially vary from 
the /ab/?antial part of the purview of the ſtatute, and 
conclude contra formam ftatut” prædictè he vitiates the 
Indidtment. Plewwd. 79, 83: Cro. Eliz. 236. But many 
mil-recitals may be ved by a general concluſion contra 
forman ſlatuti, without adding pred”, &c. And miſ- 
takes may be helped by the conſtaut courſe of prece- 
dents upon ſuch ſtatutes. 2 #fawwk. c. 25. $104. An 
Indiftment is to bring the fact making an cffence, 
within all the material words cf the ſtatute, or the 
words, contra formam ftatuti, will not make it good. 
2 Hawk. c. 25. $115. If a word of ſichfance be 
omitted in the J:diZment, the whole [naidment is bad; 
but it is otherwiſe where a word of fer»: is omitted, 


| or there is an omiſſion of a ſynonymous word, where 


the ſenſe is the ſame, Sc. Judgment ihall not be 


given by ſtatute, upon an [ndAment which doth not 
conclude contra formam flatuti: and judgment by ſta- 
D 2 
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tute ſhall never be given out an Jadidment at com- 


mon law, as every {udi&Fment which doth not thus 
conclude thall be taken to be. But where perſons are 
indided on the ſtatute of fabbing, and the evidence is 
not ſufnñcient to bring them within the ſtatute, they 
may be found guilty of general manſlanghter at common 
law, and the words contra formam ſiatut' be rejected as 
uſeleſs: in other caſes the lame has been allo adjudged; 
though formerly it was held, that an [nd/&ment grounded 
on a ſtatute, which would not maintain it, could not in 
any caſe be maintained as an /rdi&ment at common law. 
2 Haak. P. C. c. 25. 4. | 

The omiſſion of vi & armis & contra pacem, is helped 
by flat. 4 & 5; Ann. c. 16. Falſe Latin, antiently, 
did not hurt an Iudictiuent, if by anv intendment it 
could be made good; but if any word was not Lain, 


or allowed by law as a word of art; or if it had been 


inſenſible in a material point, the Inditment was inſuffi- 
cient. 5 Rep. 121: 2 Cro. 108: 3 Cro. 465. An In- 
dictment ſhould not be ſet aſide for a falſe concord be- 
tween the ſubſtantive and the adjective, &c. the ex- 
preſſions being ſignificant to make the ſenſe appear. 
5 Co. Rep. 121. | | 

But an Indictment againſt two or more, laying the 
fact in the ſingular number, as if againſt one, hath been 
held inſufficient for the incertainty. 2 Hawk. c. 26, A 
miſnomer of the defendant's ſurname, will not abate the 
Indictment, as it will in caſe of the name of baptiſm ; 
and if there be a miſtake in ſpelling, if it ſounds like 
the true name, it is good. 1 Hen. 5. A perſon may be 
indicted for felony againſt an unknown perſon; and 
when the name of one killed is unknown, or goods are 
folen from a perſon that cannot be known, it is ſuffi- 
cient to ſay in the ladictment that one unknown was 


Killed by the perſon inditted, or that he flole the goods of 


one unknown. A cod's Inſt. 624. But though an Indict- 
ment may be good for ſtealing the goods c:jn/dam ig- 


n0tz, of a perſon unknown, yet a property muſt be proved 


in ſomebody ar the trial; otherwiſe it ſhall be pre- 


- Kel. 37. 


were of the county, city, Oc. 


ſumed to be in the prifoner by his pleading not guilty, 
Mod. Caf. in L. C F. 249. Where a perſon injured 
is known, his name ought to be put into the Indictment. 
2 Hawk. c. 25. 

Indidiments may be amended the ſame term wherein 
brought into court, and not after. But criminal profe- 


cutions are not within the benefit of the ſfatutes of amend- 


ments ; fo that no amendment can be made to an indi- 
ment, &c. but ſuch only as is allowed by the common 
law. 2 Lil. 45. Ihe body of a bill of Indid ment re- 
moved into B. R. may not be be amended, except from 


London, where the tenor only of a record is removed; 


though the caption of an Iadicdimeut from any place may, 


on motion, be amended by the clerk of the aſſizes, Wc, fo 


as to make it agree with the original record. Captions 
of Indifments ought to ſet forth the court in which, 
and the jurors by whom, and alſo the time and place at 
which, the [ndi#/ment was found; and that the jurors 
Alſo they mult ſhew that 
the Iudlictmeut was taken before ſuch a court as had ju- 
riſdiction over the ofence indicted. 2 Hawt, P. C. c. 25. 
While the jury who found a bill of Indidment is before 
the court, it may be amended by their conſent in mat- 
ter of form, the name, or addition of the party, &c. 
Clerks of the aſſize and of the peace, c. 


| 


drawing defective bills of [:4:Xment, ſhall draw new bills 


without fee, and take but 2 5. for drawing any {ndimen* 


againſt a felon, Sc. on pain of forfeiting 51. Stat. 


10 C11 V. z. cap. 23. 

If one material part of an Iadidment is repugnant to 
or inconſiſtent with another, the whole is void; but 
where the ſenſe is plain, the court will diſpenſe with a 
ſmall impropriety in the expreſſion. 2 Hawk. P. C. c. 25, 

Many objections to Indictments are over-ruled. 5 Rep, 
120. Where an Indictment is void for inſufficiency, or if 
the trial is in a wrong county, another Indidment may 
be drawn for the ſame offence, whereby the inſuffi- 
ciency may be cured : and the /rdi#ment may be laid in 
another county, (it is ſaid,) though judgment be given. 
See 4 Rep. 45. a. Sed qu. If the judgment ſhould not 
be reverſed for error, before the party be arraigned, 
upon a ſecond Indictment ? By the common law, the 
court may quaſh any Indidment for ſuch inſufficiency as 
will make the judgment thereon erroneous: but the court 
may refuſe to quaſh an Iadict ment preferred for the pub. 
lic good, though it be not a good Indidtment, and put 
the party to traverſe, or plead to it. Mich. 22 Car. B. R. 
Alſo the court will grant time for the king's counſel to 
maintain an Indidtment, if they deſire it. 

Judges are not bound ex debito juftitice to quaſh an In- 
dictmeut; but may oblige the defendant either to plead 
or demur to it; and where {ndi&ments are not good, 
the parties indicted may avoid them by pleading. 2 Lil. 
42: 2 Hawk: 258, The court doth not uſually quaſh 
Iudichments for forgery, perjury, and nuiſances, notwith- 
ſtanding the /nd/&ments are faulty; and it is againſt the 
courſe of the court to quaſh an {zdifment for extortion, 
2 Lil. 411: 5 Med. 31. 

If an Indidment be good in part, though the other 
part of it is bad, the court will not quaſh it; for if an 


offence ſufficient to maintain the [rd/#ment be well laid, 


it is good enough, although other facts are ill laid. 


Latch. 173: Poph. 208: 1 Salk. 384. One that is 


convicted upon an erroneous Iadielment, cannot after the 
conviction move to have the Indictmeut quaſhed ; but 


muſt bring his writ. of error to reverſe the judgment. 


given againſt him upon the [rditment. 2 Lil. 43. 


If the party indicted is out!awed upon the Iadiament, 


the court will not quaſh the Iedid ment, though erro- 
neous; but will force the party oulawed to bring his 
writ of error to reverſe the outlawry. Mich. 24 Car. B. R. 

The fat. 7 W. z. cap. 3, ordains, That no Indict- 
ment for treaſon, Oc. or any proceſs thereon, . ſhall be 
quaſhed, on motion of the priſoner, or his counſel, for 
miſ-writing, falſe Latin, &c. unleſs exception be made be- 


fore evidence given in court; nor ſhall any ſuch defects, 
Gc. after conviction, be cauſed to arreſt judgment; 


though any judgment given upon ſuch {ndi&ment may 
be reverſed on a writ of error, Oc. 

Counts in an zdi#ment cannot be ſtruek out as they 
may in an information; for the court cannot ſtrike out 
that which the grand jury have found. Hardy. 203. 


IV. AL capital crimes whatfoever, and alſo all kinds 
of inferior crimes of a public nature, as mitpriſions and 
all other contempts, all diſturbances af the peace, al 
oppreſſions, and all other miſdemeanors whatſoever, of 
a public evil example againſt the common law, may be 
indicted ; but no injuries of a private nature, unte's 
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they ſome way concern the king. And where an of- 
fence is made puniſhable by ſtatute, the true rule ſeems 
to be, that if the offence was puniſhable before the ſta- 
tute preſcribed a particular method of puniſhing it, 
then ſuch particular remedy is cumulative, and does not 
take away the former remedy ; but where the ſtatute 


only enacts, That the doing an act not puniſhable before 


ſhall for the ſuture be puniſhable in a certain particular 
manner, there it is neceſſary to porſue ſuch particular 


method, and not the common law method of Indict- 


ment. 2 Burr. 799, 805, 834: Cowp. 524, 659. And 
it hath been adjudged, that if a ſtatute give a recovery 
by action of debt, bill, plaint, or information, or other- 
wiſe, it authoriſes a proceeding by way of Indictment. 
2 Hawk, P. C. c. 25. f 4, and zoe. See ante III. 
Indictments are for the benefit of the Common- 
wealth and the public good ; and to be preferred for 
criminal not civil matters; they may be of high treaſon, 
petit treaſon, felony, treſpaſs, and in all ſorts of pleas of 
the crown; but not of injuries of a private nature, 
which do not concern the king, and the public. Co. Lit. 
126, 303: 4 Rep. 44. An Indictment lies againſt one 
for aſſaulting and ſtopping another on the highway, 
being a breach of the peace. Hil. 22 Car. It lies for 
cheating a perſon at play, with falſe dice, or any other 
cheating: but it is not indictable for one man to make 


a fool of another, in the caſe of cheats getting money, 


Sc. though action may be brought. 2 Lill. 44: 1 Salk. 
479. Except in the caſes ſpecified in the act of 30 
Geo. 2. c. 24, commonly called the ſtatute of Fal Pre- 
gences. See title Cheat. 

Iudicti ment will not lie for a private nuiſance, wherein 
action on the caſe only lies; and where a perſon is in- 
dicted for treſpaſs, which is not indictable at law, but 
jor which aQaion ſhould be had; or if a man be in- 
dicted for ſcandalous words, as calling another rogue, &c. 
ſuch [ndiFments are not good; er private injuries are 10 
be recſraſſcu by private acious. 2 Lill. Alr. 42. But where 
2 perion is beaten, he may proceed for this treſpaſs by 
{udifment,. or information, as well as action. Pub, 
24 Car. B. R. . 
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Where, in an action on the caſe, a defendant jufides 


tor words, as calling the plaintiff biet, &c. if on the 
trial it be found for the defendant, Iadicmnent may be 
brought forthwith to try the plaintiff fr the felony. 
2 Lil. 44. If a civil action of irover be brought for 


goods taken, after recovery the party may be indi? 


tor treſpaſs or felony, for the ſame taking : but if the 
firit proſecution had been criminal, as an Ladickment for 
treſpaſs, c and the crime appears to be felony; there 
you cannot have verdict or judgment on the Indictment 
for treſpals till the felony is tried, it being the interior of- 
tence. Bed. Caſ 77. 

It 1s ſaid that trover lies not for goods ſtolen, until the 
offender is convicted, Je. on {udifmert of felony. 
1 Hales Hit, P. C. 546. A parſon may be indicted 
for preaching againſt the government of the church, 
the civil and eccleſiaſtical government being fo incorpo- 
rated together, that one cannot ſubſiſt without the other; 
and both center in the king; wherefore to ſpeak again 
che church, is within the ſtatute 13 Car. 2. Sid. 69: 
2 Ne, Abr. 959. And a parſon was indicted for pro- 
nouncing abſolution to perſons condemned for treaſon, 
<t the place of execution, without ſhewing any repent- 
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ance. 5 Med. 363. Alſo a parſon hath been indicted, 
and fined, c. for drinking healths to the memory of 
traitors. 3 Mod. Rep. 52. : 

It is not an indictable offence to impede the public 
inteccourſe by delivering hand- bills in the ſtreets. 1 Sur. 
516. Nor to throw down ſkins into a public way, which 
accidentally occaſions a perſonal injury. Sera. 190. 
Nor to kill a hare. Stra. 679. Nor can one be in- 
dicted for an offence made penal by ſtatute, without it 
directs to whom the penalty is payable, Sa. 828. Nor 
for acting unqualified as a juſtice ot peace. Cro. Jac. 643. 
Nor for entering a yard, ereGing a ſh:d, unthatching a 
houſe, or by numbers keeping another out of poſſeſſion, 
if unattended with violence or riot, Cc. 3 Burr. 1098, 
1706, 1727, 1731. Nor for ſelling ſhort meaſure. 
i 1 , 301: 3 Burr. 1697. Nor for excluding com- 
moners by enclong. Cro. Eliz. go. Nor for an at- 
tempt to defraud, if neither by falſe tokens or conſpiracy. 
Stra. 793, 865: 6 Med. 105. Nor for ſecreting another. 
2 Ld. Ruym. 1368, Nor for bringing a baſtard child 
into a pariſh. Srra. 644: 3 Burr. 1645 : 2 Fez. 4503 
but ſee this Dictionary, titles Churchwaraens ; Baſlard. 

See further on the ſubject of Indictments at length. 
2 Haut. P. C. c. 25. 


INDIC TOR, He that indicteth another man for any 
offence ; as indictes is the party that is indicted. 

INDISTANTER, Without delay, Mat. Nm. 
Anno 1244. 

INDIViSUM, What two perſons hold in common 
without partition; as where it is faid he holds pro in- 
diwviſo, Kc. Kitch. 241. | 

INDOLIS, A ſtudious young man, or a youth. 
Men. Augl. 3 tom. p. 120. 

INDOMIT, Boiderous and ungovernable. 
Er. Dictionary. 

INDIRSEMENT, T1dorſomentum.] Any thing Writs 
ten on the back tide of a deed ; thus, recetpts for con- 


Law 


bderation-money, and the ſealing and delivery, Sc. on 
the back of decds, are called 75 est Symb. 
far. 2. . 157. On ſealing of a bond any thing may be 
intorjed or ſubſctit ed upon the back thereof, as part of 
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gether. Moor, 679. See titles Bu; Conarizen, There 
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is alſo an [zder/ement of bills or notes, of what part. 


thereof is paid, and when, Sc. And in another ſenſe it 
is a writing a man's name only on the back of % of 
exchange, &c. Sec title Bills of Exchange. 
INDOMMENT. See End 
INDUCEMENT, What is alleged as a motive or 
incitement to a thing; the term is uſed ſpecially in ſe- 
2 traverſe in 
Tnduce- 
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veral caſes, Tis. Iuducemeut to actions, to 


pleadings, a fact or offence committed, Sc. 
zients to actions need not have fo mech certainty as in 
othèr caſes: a general indebitatus is not ſuficient, where 
ir is the ground of the action; but where it is but the Ju- 
Gucement to the ation, as in conũderauon of forbearing a 
debt till ſuch a day, (for that the parties are agreed upon 


the debt,) this being but a collaterz} promiſe, is good 

without ſhewing how due. Cro. ec. 5e8: 2 Med. 70. 
A man ought to induce his traverte when he Cenics 
the title of another, becauſe he ſhould not deny it till he 
ſhew ſome colourable title in himſelf; for if the title 
waverſed be found naught, and po colour of right ap- 
Pears 
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pears for him who traverſed, there can be no judgment 
given: but an Iaducement cannot be traverſed, becauſe 
that would be a traverſe after a traverſe, and quitting a 


man's own pretence of title, aud falling upon another. 
Cro. 265, 266: 3 Salk, 357. 


An Inducement to a tra- 
verſe muſt be ſuch matter as is good and juſtifiable in 
Taw. Cr. Eliz. 829. There is an Inducement to à Juſli- 
fication, when what is alleged againſt it is not the ſub- 
ſtance of the plea, Oc. Cro. Jac. 138: Moor 847: 
2 Nel. Abr. 986. See title Pleading. 

INDUCTION, Iaductio, i. e. a leading into.] The 
giving a Parſon poſſeſſion of his church: after the biſhop 
hath granted 1aſtitution, he iſfues out his mandate to the 
archdeacon to induct the clerk, who thereupon either 
does it perſonally, or uſually commiſſions ſome neigh- 
bouring clergyman for that purpoſe ; which is compared 


to livery and ſciſin, as it is a putting the miniſter in ac- 


tual poſſeſſion of the church, and of the glebe lands, 
which are the temporalities of it. This Indu#icn is 
done in the following manner: one of the clergymen 
commiſſioned takes the pariſon to be inducted by the 
hand, lays it on the key of the church, and pronounces 
theſe words; By virtue of this commiſſion, I induct ou into 
the real and actual poſſeſſion of the refory of, & c. with all 
its appurtenances, Then he opens the church door, and 


puts the parſon into poſſeſſion thereof, who commonly 
tolls a bell, &c. and thereby ſhews and gives notice to 


the people that he hath taken corporal poſſeſſion of the 
{aid church: if the key of the church door cannot be 
-had, the clerk to be inducted may lay his hand on the 


ring of the door, the latch of the church-gate, on the 
church-wall, Sc. and either of theſe are ſufficient : alſo 


Iuduction may be made by delivery of a clod, or.turf of 
the glebe, &c. Ordinarily the biſhop is to direct his 
mandate to the archdeacon, as being the perſon who 
ought to induct or give poſſeſſion unto the clerks inſti- 
tuted to any churches within his archdeaconry : but it 
is ſaid, the biſhop may direct his mandate to any 
other clergyman to make Iaduction. See fat. 38 Ed. 3. 
ft 2. cap. 3. And by preſcription, others as well as 
archdeacons may make [ndugions. Par/. Counſel, 8. 
Sec 1 Comm. 391. | | 

An Induction made by the patron of the church, is 
void ; but biſhops and archdeacons may induct a clerk 


to the benefices of which they are patrons, by preſcrip- 


tion, &c. 11 H. 4.7. The dean and chapter of cathe- 
dral churches are to induct prebends; though it hath 
been held, if the biſhop doth induct a prebend, it may 
be good at the common law. 11 Hen. 4.7: 11 Hen. 6. 
In tome places a prebend ſhall be in poſſeſſion, with- 
out any Induction: as at WVeftminſter, where the king 
makes collation by his letters patent. If the king 
grants one of his free chapels, the grantee ſhall be 
put in poſſeſſion by the ſheriff of the county, and not 
by the biſhop. 

But no Inductian is neceſſary to a donative, where the 
patron by donation in writing puts the clerk into poſſe(- 
lion, without preſentation, Sc. II ex. 4. 7. If the 
authority of the perſon who made the mandate for 1:- 
duttien, determines by death or removal, before the 
clerk is indudted, the Induction afterwards will be void; 
as where, before it is executed, a new biſhop is conſe- 
crated, &c. But if the archbiſhop, during the va- 
cancy of a fee, as guardian of the ſpiritualities, iſſue a 
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mandate to induct a clerk to a church, it is good though 
not executed before there is a new biſhop. 2 Lev. 299 : 

1 Fentr. zog. 

Iuduction is a temporal act; and if the arclideacon re- 
fuſe to induR a parſon, or to grant a commiſſion to 
others to do it, action on the caſe lies agaialt him, on 
which damages ſhall be recovered ; he may likewiſe 
be compelled, by ſentence in the Eccleſiaſtical Court, 
to induct the clerk, and ſhall anſwer the contempt. 
12 Rep. 128. | 

It is Iaduction which makes the parſon complete in- 
cumbent, and fixes the frechold in him; and a church is 
full by Inductiou, which cannot be avoided but by guare 
impedit at common law. 4 Rep. 79: Plogod. 5 29: Heb. 

15. Abiſhop ſued in the court of audience, to repeal an 
inſtitution, after Inductien had, and a prohibition was 
granted; becauſe an inſtitution is not examinable in the Spi- 
ritual Court after InduQion, but then a guare imped!: 
lies. Moor 860, 
but the Iaduction to a /icond bencfice, which makes the 
firſt void, in caſe of pluralities, &e. Moor 12. See this 
Dictionary, title Adwvoryſen II; Parſon, 

INDULGENCES, According to the doctrine of the 
Romij> church, all the good works of the Saints, over 
and above thoſe which were neceflary towards their own 
Juſtification, together with the infinite merits of Je 
Chriſt, are depoſited in one inexhauſtible treaſury. The 
keys of this were committed to St. Peter, and to his 
ſucceſſors the Popes, who may open it at pleaſure, and 
by transferring a portion of this ſuperabundant merit to 
any particular perſon, Vor a /um of money, may convey 
to him either the pardon of his own fins, or a releaſe 
for any one in whom he 1s intereſted, from the pains of 
purgatory. Such * were firſt invented in the 
eleventh century by Urban II. Robert/on's Char. V. ii. 
79. See the fat. 25 Her. 8. c. 21. „ec. 27.; and this 
Dictionary, titles Rome ; Papiſbs. | 

IN ESSE, In being.] The learned make this dil- 
tinction between things i ee and in poſe; as a thing 
that is not, but may be, they ſay is 7» poſe, or in po- 
tentid; but what is apparent and viſible, they allege 


is in , vis. that it has a real being, whereas the other 


is caſual, and but a poſſibility. A child, before he is 
born, is a thing zz pg; after he is born, and for many 
legal purpoſes after he is conceived, he is ſaid to be 7 
, or actual being. See titles Poſthumous Children; Li- 
mitation ; Eſtates; Wills, &c. 5 
INEWARDUS, Iavardus.] A guard, a watchman, 
one ſet to keep watch and ward. Lib. Dome/day. Chenth. 
Heref. | 
ik FALISTATUS, This word occurs only in Ra/f- 
de Hengham, Summa parva, cap. 3, recapitulating the 
ſeveral puniſhments for felony. Mr. Selden, in his 
notes on that author, ſays, © It appears that ſeveral 
«© cuſtoms of places made in thoſe days capital puniſh- 
« ments ſeveral. But what is I uliſtatus? In regard of 
ce its being acuſtom uſed in a port-town, I ſuppoſe it was 
«made out of the Fr. word falize, which is fine ſand by 
« the water fide, or a bank of the ſea, In this ſand 
« or bank it ſeems their execution at Dower was.“ 
The elaborate Du Freſue condemns this derivation and 
this ſenſe of the word, but yet gives no better. There- 
fore (till we have more authority) we may conclude 


that infaliatus did imply ſome capital * 
ie 


It is not the admi//zu and inſtitution, 
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ited on the ſands or ſea ſfiore: perhaps iafa!i/7atio 
was expoling the male factor to be laid bound upon the 
ſands, till the next full tide carried him away; of which 
cuſtom, there is ſome dark tradition, Ihe penalty 
took its name from the Norman faleſe, falgfia, which ig - 
nified not only the ſands, but rather the rocks and clitfs 
adjoining or impending on the ſea-ſhore, Convel. See 
the like uſe of fale/fa in Mon. Augl. tom. 2. p. 165. 6. 
INFAMY, Which extends to forgery, perjury, groſs 
cheats, &c. diſables a man to be a witneſs, or juror; but 
a pardon of crimes reſtores a perſon's credit to make him 
a good evidence. 2 Hawk. P. C. c. 46./. 19. Judgment 
of the pillory induces /zfamy by the common law : but, 
by the civil and canon law, if the cauſe for which the 
perſon was convicted was not infamous, it infers no In- 
Fumy. 3 Lev. 426. See titles Evidence ; Ii itneſs. 
INFANG I HEF, INFANGENETHEOF, from 
Sax. Fang or Fangen, 1. e. capere, and Tec, Fur. ] A 
privilege or liberty granted unto lords of certain 
manors, to judge any thief taken <u/79in their fee, 
Brag. lib. 3. c. 35. In ſome antient charters, it ap- 
pears that the thief ſhould be taken in the lordſhip, 
and with the goods ſtolen, other iſe the lord had not 
juriſdiction to try him in his court ; though by the Jaws 
of king Edward the Confeſer, he was not reſtrained to 
his own people or tenants, but might try any man who 
was thus taken in his manor : it is true afterwards, the 
word infangthef ſigniſied. Latro captus in terra aliryyus 
feiſitus de aliguo Latrocinio de ſuis propriis hominibus, See 
fat, 1 S 2 P. & M. c. 15. 
thef and outfangthef, to be heard and determined in 
court-barons, are antiquated, and long ſince gone. 


2 Inſt. 31. The word is ſometimes preceded by an H. 


INFANT, 1»fazs.] A perſon under twenty-one years 
of age; whoſe acts are in many cafes either wed, or 
vcidable. Co. Lit. lib. 1. cap. 21: lib. 2. cap. 28. 


I. The ſeveral Ages diſtinguiſhed by Law for various 

Purpojes. 

II. Who are ſabje@ to, or free frem, the Incapacities of 

Alinors ; and how far the Law regards Infants in 

ventre {a mere. . 

III. Of the Trial of Infancy, 

IV. Of what Offices, Truſts, and FuyRions an Infant 
7s capable. : 

V. Nhat an Infant may do for his. own Advantage; 
how far his As are good, void, or voidable, Oc. 
Of Contracts for Necgſſaries, Judicial As, and 
As in Pais. 


I. Though a perſon is tiled in law an Infant, till attain- 
ing the age of twenty-one years, which is termed his full 
age, yet there are many actions which he may do before 
that age, and for which various times or. ages are ap- 
pointed. Thus, a Male at 7avelve years old may take 
the oath of allegiance ; at fourteen he is at years of diſ- 
cretion, and therefore may diſagree or conſent to mar- 
riage; may chooſe his guardian; and if his diſcretion be 
actually proved, may make his teſtament of his perſonal 


elate ; at ſeventeen may be an executor ; and at eventy- 


one 15 at his own diſpoſal, and may alien his lands, 
goods, and chattels. A Female alſo, at ſever years of 
age may be betrothed or given in marriage; at vine is 
entitled to dower; at ah, is at years of maturity, 
and therefore may conſent or diſagree to marriage, and 
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if proved to have ſufficient diſcretion, may bequeath her 
perional eſtate; at Veel is at years of legal difcretign 
and may chooſe a yuardianz at ebe nt may be exe- 
cutrix ; and at /awenty-oue may diſpoſe of herſelf and her 
lands: ſo that full age, in male or female, is twenty-one 
years; which age is completed on the Cay preceding 
the anniverſary of a perſon's birth. Salt. 44. 625: LA. 
Raym. 480, 1096: 1 Bro. P. C. 468. (8vo. edit.) Teer 
v. Sagſam. If, therefore, one is born on the 1ſt of Ja- 
nuary, he is of age to do any legal act on the morning 
of the laſt day of December, though he may not have 
lived twenty-one years by near forty-eight hours; the 
reaſon is, that in law there is no fraction of a day, and 
if the birth were on the firſt ſecond of one day, and the 
act on the laſt ſecond of the other, then twenty-one years 
would be complete; and in law it is the ſame, whether 
a thing is done upon one moment of the day or ano- 
ther: and hence probably originated the diſtindtion of 
a year and à day, Cc. by which is meant a year com- 
plete in common acceptation. 

From the obſervations made on the daily actions of 
Infants, as to their arriving at diſcretion, the laws and 
cuſtoms of every country have fixed upon particular 
periods, on which they are preſumed capable of atting 
with reaſon and diſcretion; in our Jaw the full age of 
man or woman is twenty-one years. 3 New Abr. 118. 

Therefore, if one under the age of twenty-one years 
makes his will, and thereby deviſes his lande, and aſter 
attains the age of twenty-one years, and dies, without 
making a new publication thereof, , dewi/e is word, 
Dyer 143: Raym. 84 : 1 Sid. 162. 

Though a perſon under the age of twenty-one cannot 
directly diſpoſe of his lands, yet as one under that age 
may (purſuant to the ſtatute of 12 Car. 2. cap. 24,) diſ- 
poſe of the cuſtody of his /:faxt child, it is ſaid, ſuch 
diſpoſition draws after it the land, Ec. as incident to 
the cuſtody. Yaugh. 178. 

The reaſon why an Infant male at fourteen, and female 
at zwelve, may diſpoſe of their perſonal eſtate at thoſe 
ages is, that the common law has appointed no time, 
being a matter cognizable in the Spiritual Court, which 
herein proceeds according to the civil law; by which 
law, Iiſfants at thoſe ages are preſumed to have ſufficient 
diſcretion to make ſuch diſpoſition ; therefore their teſ- 
taments in theſe caſes are not to be ſet afide;or con- 
trolled in Chancery, or the temporal courts. 2 Mea. 
315: 2 Janes 210: Cemb. 50: 1 Fern. 469: Preced. 
Chan. 316. 

Though the age of conſent to a marriage in an 7»/azt 
male is feurteen, and in a female twelve; yet they may 
marry before, and if they agree thereto when they attain 
theſe ages, the marriage is good; but they cannot dii- 
agree before then ; and if one of them be above the 
age of conſent, and the other under ſuch age, the party 
ſo above the age may as well diſagree as the other; 
for both muſt be bound, or neither. Co. Lit. 33, 78, 79. 
2 Inſt. 434: 3 I. 88, 89: 6 Co. 22: 7 Co. 43: 
1 Rol. Abr. 340, 341. 

But though the party above age may as well diſa- 
gree as the other, yet it is ſaid that the party cannot 
do it before the other arrives at the proper age: allo it 
is ſaid to have been adjudged, that if a man marries a 
woman that is within the age of zvelve years, and after 
the woman at eleven years of age diſagrees to the mar- 
riage, and after the huſband takes another wife, and 
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hath iſſue by her, that this is a baſtard ; for the firſt 
marriage continues nuwith/tanding the diſagreement of the 
E; for ſhe cannot diiagree within the age of ravelve 
years, and ſo her dilagreement is void. Co. Lit. 79: 
1 Nel. Abr. 3.41. 

It a man marries a woman who is 2v7zhin the age of 
twelve years, and after the feme covert within the age 
of conſent diſagrees to the marriage, and Mer the age 
of twelve years marries another, the firſt marriage is 
abſolutely diffolved, ſo that he may take another wife z 
for though the diſagreement within the age of conſent 
was not ſufficient, yet her taking another huſband, after 
the age of conſent, affirms the diſagreement, and ſo the 
marriage avoided ab initio. 1 Rol. Abr. 341, 

See the caſe of Mr. Fitzzerrard, Lord Decius, and 
Wir, Fill:rs, 3 New Abr. 119, 120. See alſo, 1 1. 33: 
1 Rol. Abr. 340: Dyer 309: Meor 575: 1 Kol. Abr. 
341: 1 Int. 79: 7 Co. Keen's caſe; 6 Co. Ambrofia 
George's caſe ; 7 H. G. 11: 6 Co. 22, 

At common law an Infant at fourteen was out of avard 
of guardian in ſocage, to c-o9/0 a guardian; and at fifteen 
to have had aid pur fair Fitz Chevalier, Co. Lit. 98. 6: 
Hob. 225. 

The authority of a guardian in ſocage, ceaſes at the 
age of fourteen, at which age the [fant may call his 
guardian to an account, and may choole a new guardian. 
Lit. je. 103; Co. Lit. 75: 2 Int. 135. 

One ev:rhin the age of twenty-one years may do Ho- 
mage, but not fealty ; becauſe, in doing of fealty he 
ought to be ſworn, which an Ifart cannot be. Co. Lit. 
65.6: 2 Inf. 11. 

An Izfant at the age of ſeventeen, may be a procurator 
as well as executor ; and in this both the civil and com- 
mon Jaw agree. 5 Co. 29. 6: Off Ex. 307: 1 Hal. 
Hiſt. P. C. 17. 

Infancy is a good cauſe of refuſal of a clerk ; alſo by 
the ſtatutes 13 Elix. cap. 12, and 13 & 14 Car. 2. c. 4, 
none 1s to be admitted a deacon, unleſs he be twenty- 
three at leaſt, nor a prieſt, unleſs he be twenty-four, 
Gibſ. Cod. 168: 3 Mod. 67. £ 

By the cuſtom of gavellind, an Infant at the age of 
ffteen is reckoned at full age to fell his lands; and this 
ſeems to have been taken from the civil law, which 
reckons fourteen the ætas pubertatis; for they reckoned 
that though the Izfant had ended his years of guar- 
dianſbip at fourteen, yet he might not have completed his 
account with his guardian till the age of fifteen, and that 
was eſteemed to be the age when he was completely out 
of guardianſhip; therefore at this age he was allowed to 
ſell the lands deſcended to him: but in this the cuſtoms 
of England differ from the civil law ; for the civil /aww 
does not allow of this diſpoſition till the age of twenty- 
five; therefore this muſt have been allowed by the old 
Saxon law, becauſe they thought that much time was 
loſt, if the [fart could only ule his own eſtate without 
being able to diſpote of it in a way of trafick, or in 
marriage, till twenty-five; therefore they allowed the 
Txfant to ſell (but under great limitations and reftric- 
tions, that he might not be defrauded) ; and by this 
means they thought there was ſufficient proviſion made 
for the neceſſity of commerce. Lamb. 624, 625. See 
title Gavin. | | 

Alſo by cu/tem in ſome places, an [fant ſeiſed of 
lands in ſocage may, at the age of fifteen years, make a 


h— ——— — 


leaſe fer years, winch ſhall bind him after he comes of 
age; for the cy//om makes feen his full age to that 
purpoſe. Co. Lit. 45. 6, 

Alſo, by the cy/tom of London, an Jafunt unmarried, 
and above the age of fourteen, if under twenty-one, may 
bind himſelf apprentice to a freeman of London, by in- 
denture with proper covenants; which covenants, by 
the cuſtom of London, ſhall be as binding as if he were 
of full age. Moor 134: 2 Bulſ. 192: 2 Rol. Rep. 305 : 
Palm. 361: 1 Mad. 271. See flats. 5 Elix. c. 4: 43 Elix. 
c. 2: and this Dictionary, title Apprentice. 

In Criminal Caſes, the law of England does in ſome 
caſes privilege an infant under the age of twenty-one, 
as to common miſdemeanors, ſo as to eſcape hne, impri- 
ſonment, and the like; and particularly in caſes 0 
omiſſion, as Not TePairing a bridge, or a highway, and 
other ſimilar offences; for, not having the command of 
his fortune till twenty-one, he wants the capacity to do 
thoſe things which the law requires. But where there 
is any notorious breach of the peace, a riot, battery, or 
the like, (winch Infants when tull-grown, are at leaſt 
as liable as others to commit,) for theſe an Infant 
above the age of fourteen is equally liable to ſuffer, as 
a perſon of the full age of twenty-one. 1 Hal. P. C. 
20, 21, 22. 

With regard to capital crimes, the law is ſtill more 
minute and circumſpect, dilingutihing with greater 
nicety the ſeveral degrees of age and diſcretion. By 
the antient Saen law the age of twelve years was eſta. 
bliſhed for the age of poſſible diicretion, when firſt the 
underſtanding might open. L. L. Atbelſtan, Wilk. 65. 
From thence till the offender was fourteen, it was tas 
pubertati proxima, in which he might or might not be 

uilty of a crime, according to his natural capacity or 
incapacity. This was the dubious ſtage of diſcretion : 
but, under twelve, it was held that he could not be 
guilty in will, neither after fourteen could he be ſup- 
poſed innocent of any capital crime which he in fact 
committed. But by the law as it now ſtands, and has 
ſtood at leaſt ever ſince the time of Edvard III, the 
capacity of doing ill, or contracting guilt, is not fo 


much meaſured by years and days, as by the ſtrength of 


the delinquent's underitanding and judgment. For one 
lad of eleven years old may have as much cunning as 
another of fourteen ; and in theſe caſes our maxim 1s, 
that malitia ſupplet ætatem. Under ſeven years of 
age indeed an infant cannot be guilty of felony ; Min. 
c. 4. $16: 1 Hal. P. C. 27: Ploꝛud. 19: for then, by 
preſumption in law, he cannot have diſcretion; and, in 
fact, a felonious diſcretion is almoſt an impoſſibility in 
nature, and no averment ſhall be received againſt that 
preſumption ; but at eight years old he may be guilty 
of felony. Dalt. Fi. c. 147. Alſo, under fourteen, 
though an Infant ſhall be prima facie adjudged to be 
deli incapax ; yet if it appear to the court and jury that 
he was deli capax, and could diſcern between good and 
evil, he may be convicted and ſuffer death. Thus a 
girl of thirteen has been burnt for killing her miſtreſs ; 
and one boy of ten, and another of nine years old, who 
had killed their companions, have been ſentenced to 
death, and he of ten years aQually hanged, becauſe it 
appeared upon their trials, that the one hid himſelf, and 
the other hid the body he had killed ; which hiding ma- 
nifeſted a conſciouſneſs of guilt, and a diſcretion to 
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diſcern between good and evil. 1 Hal. P. C. 26, 7. And 
there was once an inſtance, where a boy of eight years 
old was tried at Abingdon for firing two barns: and, it 
appearing that he had malice, revenge, and cunning, he 
was found guilty, condemned, and hanged accordingly. 
Emlyn on 1 Hal. P. C. 25. Thus allo, at the aſſizes for 
Bury, in the year 1748, one William York, a boy of ten 
years old was convicted on his own confeſſion of mur- 
dering his bed-fellow ; there appearing in his whole be- 
haviour plain tokens of a miſchievous diſcretion ; and, 
as ſparing this boy merely on account of his tender 
ears might be of dangerous conſequence to the public, 
y propagating a notion that children might commit ſuch 
atrocious crimes with impunity, it was unanimouſly 
agreed by all the Judges, that he was a proper ſubject 
of capital puniſhment. Fofer, 72. But, in all ſuch 
caſes, the evidence of that malice, which is to ſupply 
age, ought to be ſtrong and clear beyond all doubt and 
contradiction. 4 Comm. 22, 24. DE 
Lord Hale lays down the following further cautions on 
this ſubject: 


If the party be above twelve, though under fourteen, 


and appears to be deli capax, and could diſcern between 
good and evil at the time of the offence committed, he may 
be convidted, and undergo judgment and execution of 
death, though he hath not attained the age of fourteen ; 
but herein, according to the nature of the offence and 
circumitances of the caſe, the Judge may, or may not, 
in diſcretion reprieve him, before or after judgment, in 
order to obtain the king's pardon. If an Infant be 
above ſeven, and under twelve years, and commit a ca- 
vital offence, prima facie he is to be judged not guilty, 
aud to be found ſo; becauſe he is ſuppoſed not of diſere- 
tion to judge between good and evil: yet if it appear, 
by ffreng and pregnant evidence and circumſtances, that he 
had diſcretion to judge between good and evil, judg- 
ment of deatii may be given againſt him; for malitia 
ſuspiet ætatem; but herein the circumſtances muſt be in- 
quired of by the jury, and the Infant is not to be con- 
vict upon his confeſſion: alſo herein, my Lord Hale 


fays, that it is prudent after conviction to reſpite judg- 


ment, or at leaſt execution; but that if he be convicted 
the Judge cannot diſcharge, but only reprieve him from 
judgment, and leave him in cuſtody till the king's plea- 
ſure be known. 1 Hal. Hiſt. P. C. 26, 27. 


IT. Tur privilege or incapacity of Infancy does not 
extend to the King ; for the political rules of govern- 
ment have thought it neceſſary, that he who is to govern 
the whole e ſhould never be conſidered as a 
minor, incapable of governing himſelf and his affairs. 
Co. Lit. 43: Dyer 209. 6. 

Therefore if the King within age make any leaſe or 
grant, he 1s bound preſently, and cannot avoid them, 
either during his minority, or when he comes of full age. 
Plowd. 213. a: 5 Co. 27: 7 Co. 12. So, if the king 
aliens land which he had by deſcent from his mother, he 
ſhall not defeat it, by reaſon that he was within age at 
the time of the alienation ; for his body politic, which is 
annexed to his body natural, takes away the imbecility 
of che natural body, and draws it, and all the effects 
thereof, to itſelf ; quia magis dignum trabit ad ſe minus 
* "x Plowd. 213, 14. | 
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So if the King conſent to an act of parliament during 
his minority, yet he cannot after avoid this act; becauſe 
the king, as King, cannot be a minor; for as king he is 
a body politic. Co. Lit. 43 : 1 Roll. Abr. 728. 

Alſo the acts of a mayor, and commonalty, ſhall not 
be avoided, by reaſon of the nonage of the mayor. Cro. 
Car. 557: 5 Co. 27. — g 

Although a duke, earl, or the like, be but a minor, or 
not above ten years of age, in the cuſtody and in the 
family of another nobleman, who may and doth retain 
chaplains, yet he may qualify chaplains to hold two 
benefices with cure, as if he was of full age. 4 Co. 119. 

An Infant in gavelkind ſhall have his age, and all 
other privileges of the Infant at common law; becauſe 
though he hath the privilege of alienation at fifteen, yet 
that doth not take from him any privilege he had before 
at common law. 1 Rol. Abr. 144. 

A baſtard being impleaded ſhall have his age: for the 
dilatory plea mu? 55 determined before the pleas in chief can 
come on ;* ſo that the plea of infancy will ſtay the ſuit 
before it can be inquired, whether he is or is not a baſ- 
tard. Co. Litt. 244. 6. 

An Infant zz: wentre /a mere, or in the mother's 
womb, is ſuppoſed in law, to be born for many purpoſes. 
It is capable of having a legacy, or, a ſurrender of a 
copyhold eſtate made to it. (See Pg this diviſion.) 
It may have a guardian afligned to it; and it is enabled 
to have an eſtate limited to its uſe, and to take afterwards 
by ſuch limitation, as if it were then actually born. 
Stat, 10 & 11W. 3. c. 16: 1 Comm. 130. See this Dic- 
tionary, title Poſthumous Children. 

A child in wentre /a mere may be appointed executor 
alſo if there are two or more at a birth, they ſhall be 
Joint executors, or joint legatees of the thing bequeathed. 
Godolph. Orph. Leg. 102. 

If there be baſtard eigne and mulier priſne, and the 
baſtard enters, and dies ſeiſed, his iſſue ſhall inherit the 
lands, and exclude the mulier for ever; but in this caſe 
if the baſtard had died leaving iſſue in ventre /a mere, and 
the mulier had entered, and then a ſon is born, yet he 
cannot enter upon the zwiier : herein our law differs 
from the civil law /: for our law requires an immediate 
deſcent, which cannot be before the perſon is in ge; 
alio by our law the frechold cannot be in abeyance. 
Co. Litt. 244. 

A deviſe of lands to an Infant i wertre /a mere is good, 
and the freehold ſhall not be in abeyance, but ſhall de- 
ſcend to the heir at law in the mean time. Though 
formerly it was doubted. . ide 11 Heu. 6. 13: Bro. De- 
wiſe 32: Meor 177, 637: 2 Bulſ. 273: Cro. Flix. 423: 
1 Lev. 135: 1 Cd. 153: Raym. 163: 1 Keb. 85: 1 Sal. 
231: 2 Mad. . 5 | 

However all the books agree, that a deviſe to an In- 
fant 2vhen he ſhall be born, or when Gd hall give Fin; 
birth, is good, as an executory deviſe, and that the free- 
hold ſhall deſcend to the heir at law in the mean tine. 
i Sid. 153: 1 Lev. 135: Raym 163. S. C. Straw v. 
Cutler, It may be deviſed to zruftees. > 

So it 1s clear, that if land be deviſed for life, the 
remainder to a poſthumous child, that this is 2 good 
contingent remainder ; becauſe there is a perſon in being 
to take the particular eſtate; and if the contingent re- 
mainder veſts during the continuance of the particu! «- 


4 
te * 
* TION 


kf 
f 4 


INFANT III. Iv. 


e ſtate, or eo i»/tante that it determines, it is ſofficient. 
Meier. 637: 3 Lev. 408: 4 Med. 359: 1 Salt. 227: 


- Carth, zog. See this Dictionary, titles Remainder 


Eftate ; Poſthumous Child; Executory Deviſe. 

Alſo it teems agreed, that a man may ſurrender copy- 
hold lands immediately to the uſe of an Infant in wentre 
Ja mere; for a ſurrender is a thing executory, and no- 
thing veſts before admittance; and therefore, if there 
be a perſon to take at the time of the admittance, it is 
ſulticient, and not like a grant at common law, which 
putting the eſtate out of the grantor muſt be void, if 
there be nobody to take, 1 Roll Rep. 109, 138: 2 Bulſt. 
273 : Co. Copyh. q; and ſce Moor 637. _ 

If an uſurpation be had on one iu ventre /a mere; at 
the next turn after his birth, he ſhall be relieved on the 
ſtatute of Weſfm. 2. cap. 5: Heb. 240. 

An Infant ia wentre ſa mere may have a diſtributive 
ſhare of inteſtate property even with the half blood, 


17% 81. It is capable of taking a deviſe of land. See 


ante and 2 Ath. 117: 1 Freem. 244, 293. It takes, 
under a marriage ſettlement, a proviſion made for chil- 
dren living at the death of the father. 1 Ye/. 85. And it 
has lately been decided, that marriage, and the birth of 
2 poſthumous child, amount to a revocation of a will ex- 
ecuted previous to the marriage. 5 Term. Rep. 49. It 
takes land by deſcent, though, in that caſe, the preſump- 
tive heir may enter and receive the profits for his own 
uſe till the birth of the child, which ſeems to be the 
only intereſt it loſes by its fituation. 3 Wil. 526. See 
this Dictionary, titles Deſcent ; Poſthumous Children. 


III. Ix AN cv is to be tried by inſpection of the court, 
or by jury: and herein it is laid down as a rule in ſome 
books, that whereſoever it is alleged upon the pleading, 
that the party was and yet is under age, there it ſhall 


tried by inſpection; but where the Infant is of full age at 


the time of the plea, there it ſhall be tried per pats. I Lev. 
142: 1 Sid. 321: 1 Keb. 796: Cro. Jac. 59, 581. 
But as to judicial acts, or acts done by an Infant in a 


court of record, and which he is allowed to avoid, the 


trial thereof muſt be by inſpection; therefore if an In- 
fant levies a fine, he muſt reverſe it by writ of error: 
and this muſt be brought during his minority, that the 
court may by inſpection determine the age of the In- 


| fant. Co. Lit. 380: Moor 76: 2 Rol. Abr. 15: 2 Inft. 


483: 2 Bulſ. 320: 12 Co. 122. 

If an Infant brings a writ of error to reverſe a fine 
for his nonage, and, after inſpeQion and proof of in- 
fancy by witneſſes, dies before the fine 1s reverſed, his 


heir may reverſe it; becauſe the court having recorded 


the nonage of the cognizor, ought to vacate his contract 
when he appeared to be under a diſability at the time he 
entered into it. Co. Lit. 380: Moor. 884. 

An Inſant acknowledged a fine, and the cognizees 
omitting to have the fine ingroſſed till he came of age, 
in order to prevent the infant from bringing a writ of 
error; yet the court upon view of the conuzance pro- 
duced by the Infant, and upon his prayer to be inſpected 
and his age examined, recorded his nonage, to give him 


the benefit of his avrit of error, which he muſt otherwiſe 
loſe, his nonage determining before the next term. | 


Decor 189; vide Cro. Fac. 230, 1 
So if an Infant ſuffer a common recovery by appear- 
ing in perſon, this mult be reverſed during his minority 
10 


— 


by inſpection of the Judges. Bat it is ſaid, that if an In- 


fant ſuffers a recovery, in which he appears by attorney, 


he may reverle it after his full age, as it may be diſco- 
vered whether he wes within age when the recovery was 
ſuffered ; becauſe it may be tried per pars whether the 
warrant of attorney was made by him when he was an 
Infant. 1 S. 4. 321; 1 Lev. 142. 5 

It is ſaid, that in all caſes where the party pleads that 
he was within age at B. and alleges a place, that there 
the trial may be well enough where it is alleged; where 
no place is alleged, there, in perſonal actions, where the 
writ is brought; and in real actions where the right of 
the land depends upon infancy, there the trial is to be 
where the land lies, and if not, where the action is 
brought. Sin. 10, 11: Cre. Elix. 818. S. P. 

In cate of a ſuit to reverſe a fine for nonage of the 
cognizor, or to ſet aſide a ſtatute or recognizance en- 
tered into by an Infant; here, and in other caſes of the 
like ſort, a writ ſhall iſſue to the ſheriff, commanding 
him that he conftrain the ſaid party to apoear, that it 
may be aſcertained by the view of his body by the 
king's juſtices, whether he be of full age or not; “ ur 
per ajpeitum corporis ſui couſtare poterit juſtictarits noftris /# 
predictus A fit plenæ etars necng.”” g Rep. 31. This 
que ſtion of nonage was formerly, according to Clanvil, 
(J. 13. c. 15,) tried by a jury of eight men; though 
now it is tried by inſpection If however the court has, 
upon inſpectior, any doubt of the age of the party, (as 
may frequently be the caſe,) it may proceed to take 
proofs of the tact, by witneſſes, church-books, &c. ; and 
particularly, may examine the Infant himſelf upon an 
oath of voire dire (weritatem dicere |), that is, to make 
true anſwer to ſuch queit.ors as the court ſhall demand 


of him, or the court may examine his mother, his god- 


father, or the like. 2 Roll. Abr. 573. 


IV. Ax Ixr AN it ſeems, is capable of ſuch offices as 
do_not concern the adminiſtration of juſtice, but only 
require-ſkill and diligence; and there he may either exer- 


ciſe them himſelf when of the age of diicretion, or they 


may be exerciſed by deputy ; ſuch as the offices of 


park-keeper, foreſter, gaoler, c. Plowd. 379, 381: 


9 Co. 48, 97: See title Offices. 

But it is ſaid, that an infant is not capable of the 
ſtewardſhip of a manor, or of the ſtewardthip of the 
courts of a bithop ; becauſe by intendment of law he 
hath not ſuilicient knowledge, experience, and judgment 
to uſe the office, and alſo becauſe he cannot make a de- 
puty. Co. Lit. 3. 6: 1 Rol. Abr. 731: 2 Rol. Abr. 153: 
March 41, 43: Cro. Elix. 636: CV. Car. 556. 

An Infant cannot be an attorney, bailiff, factor, or re- 
ceiver. F. V. B. 118: 1 Rol, Abr. 117: Co. Lit. 172: 
Cro. Elix 637. An Infant cannot exerciſe an office in a 
corporation... Hard. 8, g Os | 

An Infant cannot be a common informer ; for fat. 18 
Eliz. c. 5, directs that ſuch ſhall ſue in proper perſon, or 
by attorney, which an Infant cannot do. Bull. N. P. 190. 

As to Infants being witneſſes, there ſeems to be no 


fixed time in which children are excluded from giving 
evidence; but it will depend in a great meaſure on the 


ſenſe and underſtanding of the child, as it ſhall appear 
on examination in court. See Bull, N. P. 293. And, 
where they are admitted, concurrent teſtimony ſeems 
peculiarly deſirable. 4 Comm. 214. 1 
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INFANT V. 


If an Infant, being maſter of a ſhip at Sz. Chriſtopher's 
beyond ſea, by contract with another, undertakes to 
carry certain goods from Sz, Chriſtopher's to England, 
and there to deliver them ; bat does not afterwards de- 
liver them according to agreement, but waſtes and con- 
ſumes them, he may be ſued for the goods in the court 
of Admiralty, though he be an Infant; for this ſuit is 
but in nature of a detinue, or trover and converſion at 


the common law. 1 Nol. Abr. 530. 


If an Infant keeps a common inn, an action on the caſe 
upon the cuſtom of inns will not lie againſt him, 1 Noi. 
Abr. 2. cited Carth. 161. 

So if an Infant draws a bill of exchange, yet he ſhall 
not Be Table on the cuſtom of merchants, but he may 
plead infancy in the ſame manner that he may to any 
other contract of his. Carth. 160. Or he may in this, 
as in all caſes, give it in evidence on the general iſſue, 
but the faireſt way is to plead it. Bull, N. P. 152.. An 
Infant cannot be a juror. Heb. 325. 

An Infant, or one under the age of twenty-one years, 
cannot be elected a member of the Houſe of Commons ; 
nor can any lord of parliament fit there until he be of 
the full age of twenty-one years. 2 I. 47. See title 
Parliament. As to Infant truſtees, ſee Pot V. 

If an Infant be lord of a manor, he may grant copy- 
holds, notwithſtanding his nonage; for theſe eſtates do 
not take their perfection from the intereſt or ability of 
the lord to grant, but from the cuſtom of the manor by 
which they have been demiſed, and are demiſable time 
out of mind. 4 Co. 23. 6: Co. Copyhelder 79, 107: 
Noy 41 : 8 Co. 65. ; 

An Infant may preſent to a church ; and here it 1s 
A ER et Is br Ge of whatſoever: 
age he be, and cannot be done by his guardian, for the 
guardian can make no advantage thereof, conſequently 
has nothing therein whereby he can give an account, 
therefore the Infant himſelf ſhall preſent, Co. Lit. 17. 6. 
89. a: 29 Ed. 3. 5: 3 injt. 156, 


V. IN rAN Ts have various privileges, and various diſ- 
abilities; but their verx. diſabilities are privileges, in 
order to ſecure them from hurting themlelves, by their 
own improvident ads. An Infant cannot be ſued but 
under the protection, and joining the name of his guar- 
dian; for he is to defend him againſt all attacks as well 
by law as otherwiſe; but he may ſue either by his guar- 
dian, or prochein ary, bis next friend who is not his 
guardian. Co. Litt. 135. This prochein amy may be 
any perſon who will undertake the Infant's cauſe ; and 
it frequently happens, that an infant, by his prochein 
amy, inſtitutes a ſuit againſta fraudulent guardian. 

With regard to eftates and civil property, an Infant 
hath many privileges, which will be better underſtood 
on farther inveſtigation : bat this may be ſaid in general, 
that an Infant ſhall loſe nothing by non-claim or negles 
of demanding his right; nor ſhall any other /aches or 
neghgence be imputed 'to an Infant, except in ſome 
very particular caſes ; wiz. in caſe of a fine where the 


time begins in the life of the anceſtor ; or of an appeal | 


of death of his anceſtor, where he brings not his ap- 
peal within a year and a day, Cc. 1 Juft. 246, 380: 


Woods Int. 13. Laches ſhall rejudice an /nfaxt, it he 
preſents not to a church in i X. months. it. 402. It is 


generally true, that an Infant can neither alien his lands, 


— 


nor do any legal act, nor make a deed, nor indeed any 
manner of contract that will bind him. But till to all 
theſe rules there are ſome exceptions ; part have been 
mentioned (ſee Aute I.) in reckoning up the different 
capacities which they aſſume at different ages; and there 
are others, a few of which when mentioned will ſerve as 
a general ſpecimen of the whole. And, firſt, It is true, 
that Infants cannot alien their eſtates; but Infant truſ- 
tees, or mortgagees, are enabled to convey, under the 


direction of the Court of Chancery or Exchequer, or 


other courts of equity, the eſtates they hold in truſt 
or mortgage, to ſuch perſon as the court ſhall appoint. 
Stats. 7 Aun. c. 19: 4 Geo. 3. c. 16. An Infant alſo 
may purchaſe lands, but his purchaſe is incomplete, for, 
when he comes to age, he may either agree or diſagree 
to it, as he thinks prudent and proper, without alleging 
any reaſon; and ſo may his heirs after him, if he dies 
without having completed his agreement. Co. Litt. 2. 
It is farther generally true, that an Infant under twenty - 
one can make no deed but what 1s afterwards voidable; 
yet in ſome caſes he may bind himſelf apprentice by 
deed Tndented, or indentures for ſeven years ; and he 
may by deed or will appoint a guardian to his children, 
if he has any, See fats. 5 Flix. c. 4: 43 Clix. c. 2: 
Cro. Car. 179: Hat. 12 Car, 2. c. 24: and this Dic- 
tionary, titles Apprentice; Guardian. See alſo, fat. 4 Geo. 
I. c. 11. 5; as to Infants contracting to ſerve in the 
plantations, 

To enter more particularly into the ſubject.— An 
Infant is capable of inheriting, for the law preſumes 
him capable of property ; alſo an Infant may pur- 
chaſe, becauſe it is intended for his benefit, and the free- 
hold is in him till he diſagree thereto ; becauſe an agree- 
ment 15 preſumed, it being for his benefit, and becauſe 
the freehold cannot be in the grantor contrary to his 
own act, nor can be in abeyance, for then a ſtranger 
would not know againſt whom to demand his right; and 
if at his full age the Infant agrees to the purchaſe, he 
cannot afterwards avoid it; but if he dies during his mi- 
nority, his heirs may avoid it; for they ſhall not be 
bound by the contracts of a perſon who wanted capacity 
to contract. Co. Lit. 2, 8: 2 Inft. 203. 

If an Infant take a leaſe for years rendering rent; if 
he enter upon the land he ſhall be charged with an 
action during his minority, becauſe the purchaſe is in- 
tended for his benefit; but he may waive the term, 
and not enter, and if more rent be reſerved upon the 
leaſe than the land is worth, he may avoid it. 2 Bast. 
69. If an Infant make a leaſe for years with remain- 
der over, rendering rent, and, at full age, accepts the 
rent of the tenant for years, this ſhall be an aſſent 
to him in remainder, ſo that he ſhall not ouſt him 
after. Plowwd. 546. 


As to Contracts for neceſ/aries, made by Infants, it is 


to be obſerved that, (ſtrictly ſpeaking,) all contracts 


made by Infants, are either void or voidable; becauſe a 
contract is the act of the underſtanding, which during 
their ſtate of infancy they are preſumed to want; yet 
civil ſocieties have fo far ſupplied that defect, and taken 
care of them, as to allow them to contra for their benefit 


and advantage, with power, in moſt caſes, to receds from 


and vacate it, when it may prove prejudicial to them; but 
in this contract for neceſſaries they are abſolutely bound; 
and this likewiſe is in benignity to Infants, for if they 
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INFANT V. 


were not allowed to bind themſelves for neceſſaries no- 
body would truſt them, in which caſe they would be in 


worle circumſtances than perſons of full age. 10 H. 6. 14: 
18 Ed. 4.2: 1 Rol. Abr. 729. : 

Therefore it is clearly agreed, that an Infant may bind 
himſelf to pay for his neceſſary meat, drink, apparel, 
phyſick, and ſuch other neceſſaries, and likewiſe for his 
good teaching and inſtruction, whereby he may profit 
himſelf afterwards. Co. Lit. 172. a. Sc. This binding 
means by parol : in fact, for nece/aries, if there is not an 
actual promiſe the law implies a promiſe, but the Infant 
will not be bound by any bond, note, or bill, which he 
gives, though for neceſſaries, therefore a tradeſman's 
beſt ſecurity will be the actual or implied promiſe. 


Wich reſpect to ſchooling, Sc. it muſt be in caſes where 


the credit was given, bona fide, to the Infant. But 
where an Infant is /ab poteſtate parentis, and living in the 
houſe with his parents, he ſhall not then be liable even 
for neceſſaries. 2 Black. Rep. 1325. 

It muſt appear that the things were actually zece/ary, 
and of reaſonable prices, and ſuitable to the Infants degree 
end eftate, which regularly muſt be left to the jury ; but 
if the jury find that the things were neceſſaries, and 
of reaſonable price, it ſhall be preſumed they had evi- 
dence for what they thus find; and they need not find 
particularly what the neceſſaries were, nor of what price 
each thing was; alſo if the plaintiff declares for other 
things, as well as neceſſaries, or alleges too high a 
price for thoſe things that are neceſſary, the jury may 
conſider of thoſe things that were really neceſſaries, and 
of their intrinfick value, and proportion their damages 


- accordingly. Cro. Fac. 360: 2 Rol. Rep. 144: Poph. 


151: Palm. 361: Goulſ. 168: Godb. 219: 1 Leen. 114. 

If an Infant promiſes another, that if he will find him 
meat, drink and waſhing, and pay for his ſchooling, 
that he will pay 7 J. yearly, an action upon the caſe lies 
upon this promiſe ; for learning is as neceſſary as other 


. Things, and though it is not mentioned what learning this 


was, yet it fall be intended what was fit for him, till it 
be ſhewn to the contrary on the other part; and though 
he to whom the promiſe was made does not inſtru him, 
but pays another for it, the promiſe of re-payment there- 
of is good; if it appears that the learning, meat, drink, 
and waſhing could not be afforded for a leſs ſum than 
71. 1 Rol. Abr. 729: Palm. 528: 1 Fon. 182. 
Aſſampfit, for labour and medicines in curing the de- 
fendant of a diſtemper, &c. who pleaded infancy ; the 
plaintiff replied, it was for neceſſaries generally; and 
upon a demurrer to this replication it was objected, that 
the plaintiff had not aſſigned in certain how, or in what 
manner, the medicines were neceſſary : but it was ad- 


Judged, that the replication in this general form was 


. Carth. 110. 

If an Infant be a mercer, and hath a ſhop in a town, 
and there buys and /ells, and contracts to pay a certain 
ſum to FJ. S. for wares fold to him by F. S. to reſell, yet 
he is not chargeable upon this contract, for this trading 
is not immediately neceſſary ad vitum & weſtitum ; 
and if this were allowed, Infants might be infinitely pre- 
judiced, and buy and ſell, and live by the loſs. 1 Rel. 


Abr. 729: Cro. Fac. 494 : 2 Rol. Rep. 45. 


And as the contract of an Infant for wares, for the ne- 
ceſſary carrying on his trade, hereby ſubſiſts, ſhall 
not bind him; % neither ſhall be be liable for money which 


e beggews o lay out for neceſſaries ; therefore the lender 


muſt, at his peril, lay it out for him, or ſee that it is 
laid out in neceſſaries. 5 Mod. 368: 1 Salk. 386-7. 
In debt upon a ſingle bill, the defendant pleaded that 
he was within age; the plaintiff replied, that it was for 
neceſſaries, v. 101. for clothes, and 151. money lent 
for and towards his necefiary ſupport at the univerſity ; 
the defendant rejoined, that the money was lent him 10 
Jpend at pleaſure; abſque hoc, that it was lent him for ne- 
ceſſaries ; and iſſue hereupon was found for the plaintif, 
who had judgment in C. B., but was reverſed in B. R. 
on a writ of error; for the iſſue only being, whether this 
money was lent the Infant for neceſſaries, not whether 
it was laid out in neceſſaries, it cannot bind the Infant 
whichever way it 15 found; for it might have been bor- 
rowed for neceſlaries, and laid out in a tavern ; and the 
law will not intruſt the Infant with the application and lay- 


ing of it out. 1 Salk. 386. See Contra as to a ſingle bill 


given for neceſſaries; 1 Lev. 86: 1 Keb. 382, 416, 423. 
S. C: Co. Lit. 172. S. P: Sed qu? See poſt. 

So if one /ends money to an Infant, who actually 
lays it out in neceſſaries, yet this will not bind the In- 
fant, nor ſubje& him to an action; for it is upon the lend- 
ing that the contract muſt ariſe, and after that time there 
could be no contract raiſed to bind the Infant, becauſe 
after that he might waſte the money, and the Infant's 
applying it afterwards for neceſſaries will not, by 
_ ex poſt facto, entitle the plaintiff to an action. 
I Dar. 279. 

Although an Infant ſhall be liable for his neceſſaries, 
yet if he enters into an obligation with a penalty for pay- 
ment thereof, this ſhall not bind him; for the entering 
into a penalty can be of no advantage to the Infant. 
Cro. Eliz. 290: Moor 679. pl. 919 Co. Lit. 172: 
1 Rol. Abr. 729. But a Coos or ſingle bill for the 
exact amount of neceſlaries furniſhed will be valid, 
Ep. N. P. 164. | 

It is alſo ſaid, that an Infant cannot either by parol- 
contract, or a deed, bind himſelf, even for neceſſaries, i 
a ſum certain, and that ſhould an Infant promiſe to give 
an unreaſonable price for neceſſaries, that would not 
bind him ; and that therefore it may be ſaid that the 
contract of an Infant for neceſſaries, as a contract, does 
not bind him any more than his bond would ; but only 
ſince an Infant muſt live as well as a man, the law gives 
a reaſonable price to thoſe who furniſh him with neceſfa- 
ries. Cafes in Law and Equity 85, And in a caſe 
where a warrant of attorney was given by an Infant and 
another, and judgment entered up thereon, the court on 
motion ordered the name of the Infant to be ſtruck out, 


and ſet aſide the judgment as againſt him, 2 Black. 


Rep. 1133. 

If an Infant becomes indebted for neceſſaries, and 
the party takes a bond from the Infant, this ſhall not 
drown the ſimple contract, becauſe the bond has no 
force. Cre. Eliz. 920. 

But it is agreed, that an action on an account ſtated 
will not lie againſt an Infant, though it be for neceſſaries; 
for he not having diſcretion, is not to be liable to falſe ac- 


counts. Co, Lit. 172: Lamb. 169: Ney 87: 1 Term 


Rep. 40. 

If an Infant comes to a ſtranger, who inſtructs him in 
learning, and boards him, there is an mplied contract in 
law, that the party ſhould be paid as much as his board 


and ichooling are worth; but if the Infant at the time of 
his going thither was under the age of diſcretion, or if 


ho 


had et we end ed ww mwowd wad 


he were placed there upen a ſpecial agreement with 
ſome of the child's friends, the party that boards him 
has no remedy againſt the Infant, but muſt reſort to 
them with whom he agreed for the Infant's board, 
Oc. Allen 94. | 

Neceſſaries for an Infant's wife are neceſſaries for 
him ; but if provided only in order for the marriage, 
he is not chargeable, though ſhe uſe them after. Stra. 
168. An Infant ſhall be liable for the nurſing his child. 
ES. N. P. 161. | 

Debts contraſted during infancy, form however a 
good conſideration to ſupport a promiſe made to pay 
them when a perſon is of full age. 2 Lev. 144: 2 Leon. 
215, And where the defendant pleads infancy, and 


the plaintiff replies that the defendant confirmed the pro- 


miſe or contract when he was of age, the plaintiff need 
only prove the promiſe, and the defendant muſt diſcharge 
himſelf by proof of the infancy. 1 Term Rep. 648. 
Though a promiſe by an Infant will not bind him un- 
leſs for neceſſaries, yet he ſhall take advantage of any 
promiſe made to him, though the conſideration were his 
romiſe when an Infant, And an Infant plaintiff has 
een allowed to recover on mutual promiſes of mar- 
riage. Stra. 937. 


As to Judicial Acts, and acts done by an Infant in a 
court of record, they regularly bind the Infant and his 
repreſentatives, with the following ſavings and excep- 
tions; as if an Infant levies a Fine, though the judges 
ought not to admit the acknowledgment of one — 
that diſability, yet having once recorded his agreement 
as the judgment of the court, it ſhall for ever bind him 
and his repreſentatives, unleſs he reverſes it by writ of 
error, which muſt be brought by him during his minority, 
that the court by inſpe&ion may determine his age. Co. 
Lit. 380: Moor 76: 2 Rel. Abr. 15: 2 Inſt. 483: 
2 Bulſ. 320: 12 Co. 122: Telu. 115: 3 Med. 229. 

So if an Infant levies a Fine, he is enabled by law to 
declare the uſes thereof, and if he reverſeth not the fine 
during his nonage, the declaration of uſes will ſtand 


 - good forever; for though that be a matter in pais, and 


all ſuch acts an Infant may avoid at any time after his 
full age, if he do not conſent, yet being made in pur- 
ſuance of the fine levied, which fine muſt ſtand good for 
ever, (unleſs reverſed in the manner as has been men- 
tioned,) ſo will the declaration of uſes too. 2 Co. 58. a: 
10 Co. 42: Moor 22: Dal. 47: 2 Leon. 159: Goulf, 13: 
1 Zones 390: Winch. 103. 
If there be tenant for life, the remainder to an Infant 
in fee, and they two join in a fine, the Infant may bring 
a writ of error, and reverſe the fine as to himſelf ; but ir 
ſhall ſtand good as to the tenant for life; for the diſabi- 
lity of the Infant ſhall not render the contract of the te- 
nant for life, who was of full age, ineffectual. 1 Leon. 
115, 317: 2 Sid. 55: 2 Jones 182, 

If an Infant brings a writ of error to reverſe a fine for 
his nonage, and his non-age, after inſpection, is recorded 
by the court, but before the fine reverſed he levies ano- 
ther fine to another, the ſecond fine ſhall hinder him from 
reverſing the firſt; becauſe the ſecond havin entirely 
barred him of any right to the land, muſt alſo deprive 
him of all remedies which would reſtore him to the 
land. 1 Ref. Abr. 788. See Moor 74; and further this 
Dictionary, title Fine of Landi. 
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As to Recoveries ſuffered by Infants, when theſe were 


improved into a common way of conveyance, it was 


thought reaſonable that thoſe whom the law had judged 
incapable to act for their own intereſt, ſhould not be 
bound by the judgment given in recoveries, though it 
was the ſolemn act of the court; for where the detend- 
ant gives way to the judgment, it is as much his volun- 
tary act and conveyance, as if he had transferred the 
land by livery, or any other act in pats; therefore if an 
Infant ſuffers a recovery, he may reverſe it, as he may a 
fine, by qurit of error, during bis minority : and this was 
formerly taken to be law, as well where the Infant ap- 
peared by guardian, as by his attorney, or in perſon: 
but now the diſtinction turns upon this point, that if an 
Infant ſuffers a recovery in perſon, it is erroneous, and 
he may reverſe it by writ of error; but even in this 
caſe the writ of error muſt be brought during his mino- 
rity, that his infancy may be tried by the inſpection of 
the court ; for at his full age it becomes obligatory and une 
avoidable : but in caſes of neceſſity the court has ad- 
mitted the Infant to appear by guardian, and to ſuffer a 
recovery, or come in as a vouchee; but this, too, is ſel- 
dom allowed by the court, unleſs upon emergencies, 
when it tends to the improvement of the Infant's affairs, 
or when lands of equal value have been ſettled on him, 
and when he has had the king's privy ſeal for that pur- 
poſe ; and thoſe recoveries have been allowed and ſup- 
ported by the Judges, and the Infant could not ſet them 
aſide ; beſides, if ſuch recoveries be to the prejudice of 
the Infant, he has his remedy for it againſt his guardian, 
and may reimburſe himſelf out of his pocket to whom 
the law had committed the care of him. 1 Rel. Abr. 731, 
742: Co. Lit: 381, 6: 2 Rol. Abr. 395: 10 Co. 43 az 
Cro. El. 471: Heb. 196-7: Cro. Car. 307 : 2 Bull. 235. 
1 Sid. 321-2: 1 Lev. 142: 2 Saund. 94: 1 Fern. 401; 
2 Salk, 567. See further this Dictionary, title Recovery. 

Partition, by writ de partione facienda, binds Infants, 
becauſe by judgment in a court of juſtice, to which no 
partiality can be imputed. Co. Lit. 171. 6, 

If an Infant acknowledge a recognizance or ſtatute, 
it is only voidable ; and the Infant at his peril muſt avoid 
them by audita guereld, as he muſt a Fine or Recovery 
by writ of error, during his minority; for ſuch conveyarces 
or other acts of record become obligatory and unavoid- 
able, if they be not ſet aſide before the Infant comes 
of age; the reaſon is, becauſe theſe contracts being en- 
tered into under the inſpection of the Judge, (who is 
ſuppoſed to do right) the Infant cannot againſt them 
aver his diſability, but muſt reverſe them by a judgment 
of a ſuperior court, who, by inſpection has the ſame 
means to determine whether the inferior juriſdiction has 
done right, that firſt received the contract. Meer pl. 206: 
2 Inſt. 483, 673: Co. Lit, 380: Keilw. 10: Reg. 149 ; 
10 Co. 43. a. 

If an Infant bargain and ſell his land by deed in- 
dented and inrolled, yet he may plead nonage; for not- 
withſtanding the ſtatute 27 Hen. 8. cap. 16, makes the 


inrolment in a court of record neceſſary to complete the 


conveyance ; yet the bargainee claims by the deed as at 
common law, which was, and therefore is, ſtill de feaſible 
by non-age. 2 Ii. 673. 
An Infant confeſſed judgment in an action of debt 
brought againſt him; and it was held, audita guerela did 
| | not 
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not lie upon this judgment, though it would on a ſtatute 


or recognifance ; but the party ought to bring a writ of | 


error in'the Exchequer Chamber, by virtue of the ſtatute 
27 Eliz. : Moor 460. Sce 3 Salk, 196: 1 Inft. 233, 380: 
Moor 189. Where an Infant may levy a fine, he may de- 
Clare the uſes of it alſo by deed: and the Iafant's decla- 
ration of uſes ſhall be good and binding to the Infant 
and hisJheirs, ſo long as the fine continues unreverſed. 
Heb. 224: 2 Leon. 193: 2 Rep. 58: 10 Rep. 42. It 
was formerly held that an 7z/art appearing by guar- 
dian, could not ſuffer a Common Recovery, 10 Rep. 42 ; 


— 


muſt defend only by — — the law ſuppoſes, 


his benefit. The power for Infants to ſue by prochein 
amy, was firſt introduced by the ſtatute Ye, 2. 

If an Infant be joined with others, in ſuing in the right 
of another, the action may be brought by attorney, for 
they all make but one perſon in law. 3 Cro. 377. 

But in all caſes where an Infant is defendant, though it 
be in another's right, and though joined with others, he 
muſt defend by guardian. 2 Cre. 289 : 1 Lev. 294. 

n all actions real, perſonal, or mixed againſt an In- 
fant, if he appears by attorney, it is error. 8 Ce. &: 
9 Co. 20, 6. 

If an attorney undertakes to appear for an Infant, 
and enters it fer attornatum, it may be amended and 
made per guardianum. Str. 114, 445. VET 

The plaintiff's attorney ſhould apply to the defendant 
to name a guardian; and if he does not, in fix days, 
the plaintiff may apply to the court who will oblige him 

to do it. 2 Wil}. 50. | 

If an Infant appear and plead by attorney, and the 
plaintiff finds it out, he may in vacation-time apply to a 
Judge for a ſummons (or in term to the court), for a rule 
to ſhew cauſe © why common bail filed ſhould not be 
ſtruck out, and the plea be ſet aſide, and that the de- 
fendant may be obliged to appear by a guardian ;'” and 
if no one is named within ſix days, the plaintiff may 
name one for him, which will be ordered of courſe. 
Vid. Str. 1076. 

The Infant plaintiff, who ſues by prochein amy is not 
nabſẽ Te colts, becauſe he cannot, while under age, dif- 
avow the Tuit ; but the prochein amy is liable. Str. 548. 
James v. Hatfield, Barnes 128. And if it appears to the 
court that he is not of ſufficient ability to pay the coſts, 
the court will order another who is. But an Infant de- 

fendant (although he names a guardian,) is liable to 
coſts if the . againſt him. Dyer 104: 1 Bulſt. 

309: Str. 708. 


If an Infant appearing by guardian comes of age pend- 
ing the ſuit, he may then plead by attorney. Meer 665. 

If baron and feme, where the feme is an xfart, ap- 
pear by attorney, it is error. 5 Med. 209. When the 
defendant in an action is an Lyfant, the plaintiff ſhall 
have hx years to bring his action in, after the defendant 
comes of age: and if the plaintiff be an 7n/art, he hath 
ſix years likewiſe after his age, to ſue by the ſtatute of 
limitations. Zutw. 243. See title Limitation of Actions. 


As to Acts in pars, Infants are regularly allowed to re 
ſcind and break through all contracts in pais made during 
minority, except only for /chooling ard neceſſaries, be they 
never ſo much to their advantage; and the reaſon 
hereof is, the indulgence the law has thought fit to give 
Infants, who are ſuppoſed to want judgment and diſcre- 


' tion In their contracts and tranſathons with others, and 


tne care it takes of them in preventing their being im- 


| poſed upon, or over-reached by perſons of more years 


and experience. 39 £4.3.20.6: 1 Rel. Abr. 729: Co. 
Lit. 172, 381. q 

And for the better ſecurity and protection of Infants 
herein, the law has made ſome of their contracts ab- 
ſolutely void; 2. e. all ſuch in which there is no appa- 
rent benefit, or ſemblance of benefit, to the Infant; but 
as to thoſe from which the Infant may receive benefit, 
and which were entered into with more ſolemnity, they 
are only voidable ; that 1s, the law allows them, when 
they come of age, and are capable of conſidering over 
again what they have done, either to ratify and affirm 
ſuch contracts, or to break through and avoid them, 
Cro. Car. 50: 1 Jones 405: 3 Med. 3 10. 

Hence an Infant may purchaſe, becauſe it is intended 
for his benefit, and at his full age he may either agree 
or diſagree to the ſame. Co. Lit. 2,8: 2 Vern 203. 

Alſo the feoffment of an Infant is not void, but only 


| voidable, not only becauſe he is allowed to contract for 


his benefit, but becauſe there ought to be ſome act 
of notoriety to reſtore the poſſeſſion to him, equal to 
that which transferred it from him. Co. Lit. 380; 
Dyer 104: 2 Rol. Abr. 572: 4 Co. 125 a. 

Therefore if an Infant make a feoffment and livery in 
perſon, he ſhall have no aſſiſe, &c. but muſt avoid it by 
entry; for it is to be preſumed in favour of ſuch ſolem⸗ 
nity, that the aſſembly of the county then preſent would 
have prevented it, if they had perceived his non-age, and 


therefore the feoffment ſhall continue till defeated by 


entry, which is an act of equal notoriety. 8 Co. 42. 

But if the Infant had made a letter of attorney to de- 
liver ſeiſin, he might have an aſſiſe, &c; becauſe the 
letter of attorney, (like all other acts or agreements 
made by an Infant to his prejudice,) muſt be void; 
therefore whoever claims under it, or by virtue of its 
authority, muſt be a wrong-doer. 2 Rol. Abr. 2: Ney 
130: Palm. 237. 

Alſo as to the acts of Infants being void, or voidable, 
there is a diverſity between an actual delivery of the 
thing contracted for, and a bare agreement to deliver it 
only; that the firſt is voidable, but the laſt abſolutely 
void; as if an Infant deliver a horſe, or a ſum of money, 
with his own hands, this is only voidable, and to be re- 
covered back in an action of account. Perk. & 12, 19: 
1 Rol. Abr. 7 30: 2 Rol. Rep. 408: Latch. 10: Rol. 736: 
3 Rep. 13: Hob. 96. Ss 
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But if an Infant agrees to give a horſe, and does not 


Acliver the horſe with his hand, and the donee take the 


horſe by force of the gift, the Infant ſhall have an ac- 
tion of treſpaſs; for the grant was merely void. Perk. 
§ 12, 19: 1 Med. 137. : 

In treſpaſs, wherefore with force and arms the defend- 
ant made an aſſault, and cut off all the hair of the plain- 
tiff, the defendant as to all the treſpaſs, except cutting 


the hair, pleads not guilty, and as to that, pleads that 


the plaintiff was of the age ſixteen years, and for a cer- 
tain ſum of money gave licence to the defendant to cut 
off two ounces of hair; upon demurrer to this plea the 
court held, that the contract was abſolutely void, and 
conſequently the tonſure unlawful, and gave judgment 
accordingly for the plaintiff. 3 Keb. 369. 

And as an Infant is not bound by his contract to de- 
liver a thing; ſo if one deliver goods to an Infant upon 
a contract, Sc. knowing him to be an Infant, he ſhall 
not be chargeable in trover and converſion, or any other 
action for them ; for the Infant is not capable of any 
contra, but tor neceſſaries ; therefore ſuch delivery is 


a gift to the Infant: but if an Infant without any con- 


tract wiifully takes away the goods of another, trover 
lies againſt him; allo it is ſaid, that if he take the goods 
under pretence that he is of full age, trover lies ; be- 
cauſe it is a wilful and fraudulent treſpaſs, 1 Sid. 129: 
1 Lev. 169: 1 Keb. 905, 913 

Alſo it ſeems, that if an Infant, being above the age 
of diicretion, be guilty ot any fraud in atirming himſelf 
to be of full age, or if, by combination with his guar- 
dian, &c. he make any contract or agreement with an 
intent afterwards to.elude it, by reaſon of his privilge of 
infancy, that a court of equity will decree it good 
againſt him according to ihe circumſtances of the 
fraud; but in what caſes in particular a court of equity 
will thus exert ittelf is not eaſy to determine, See 
1 Vern. 132: 2 Vern. 224, 5. 

All gifts, grants, &c. of an Infant, which do not take 
effect by delivery of his hand, are void; and if made to 
take effect by delivery of his own hand, are voidable by 
himſelf, and his heirs, and thoſe which ſhall have his 
ellate. And privies in blood (as the heir- general or ſpe 
cial) may avoid a conveyance made by their anceſtor 
during his infancy. But privies in eftate, fuch as the 
donor of an eſtate ail where the tenant in tail dies with- 
out iſſue; or privies in law, as the lord by eſcheat where 
there is no heir, ſhall not avoid a conveyance made by 
an Infant, 

If a man within age, ſeiſed in right of his wife, makes 
a feoffment and dies, his heir cannot enter and avoid it, 
becauſe no right deſcends to him; for the baron, if he 
had lived, could have entered only in right of his wife 
And no perſon ſhall take advantage of the infancy of his 
anceſtor, but he who hath a right deſcending to him 
from that anceſtor ; though the heir may take the be- 
nefit of a condition, notwithſtanding no right deſcended 
to him from his anceſtor. 8 Rep. 42, 3, 4. and fee 
3 Rep. 35. . 
If huſband and wife are both within age, and they by 
denture join in a feoffment, and the huſband dies, the 
wife may enter and avoid the deed, or have a dum uit 
Ma etatem. 1 Inſt. 337. Though if there be two joint- 
tenants within age, and one of them makes a feoffment 
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in fee of the moiety during his infancy, and dies, the ſur- 
vivor cannot enter; but the heir of the feoffor may 
enter into the moiety, c. 8 Rep. 43. If an Infant 
exchanges lands with another, and the other enters, the 
Infant may have aſſiſe. 18 Ed. 4. 2. And where an In- 
fant leaſes for years, he may affirm the leaſe, or bring 
treſpaſs againſt the leſſee for the occupation. 18 Ed. 4 : 
Bro. Treſpaſs 338. 

A leaſe made by an Infant reſerving rent is voidable 
but if there be no rendering rent, it is ablolutely void. 
Latch 199. But if an Infant make a leaſe paying rent, 
and aſter his coming of age he accepts the rent, the 
voidable leaſe is made good; and an Infant's leaſe in 
ejectment is good, 2 Lil. Abr. 55: 3 Salk. 196; though 
in ſuch caſe he muit give a ſecurity for the coſts. 1 Vis. 
part 1. p. 130. An Infant cannot ſurrender a future 
intereſt, by taking a new leaſe; his ſurrender by deed, 
and by acceptance of a ſecond leaſe, are void, except 
there be an increaſe of the term, or a decreaſe of the 
rent; for where no benefit comes to him, his acts are 
merely void. Cro. Car. 502. 

All acts of neceſſity bind Infants; as preſentations to 
benefices, admittances, and grants of copy hold eſtates, 
and aſſenting to legacies, c 3 Salk. 190. So dower is 
demandable of an Infant heir. Bull. N. P. 117. So an 
infant is compellable to pay a copy hold fine. Burr. 1717. 
Conditions annexcd to Tands, whether the eſtate come by 
grant or deſcent, bind Infants: and where the eſtate of an 
infant is upon condition to be performed by the Iafant, 
if the condition is broken during the minority, the land 
is loſt for ever. 1 1. 233, 380. Though a ſtatute is 
not extendible againſt an Infant, yet Chancery will give 
relief againſt Infants. 1 Lev. 198. 

An Infant is much favoured by law; therefore it 
gives him many privileges above others: if an Infant 
make default in a real action, he ſhall not loſe his land 
as another man ſhall do; one who is an Infant ſhall not 
be amerced, nor find pledges like ane of full age; and 
if he be bail, he may be diſcharged by audita guerela, 
Sc. 1 Int. 272: 8 Rep. 61. On his default at the grand 
cape, the Infant by writ of error may reverſe the judg- 
ment given againſt himſe!f; unleſs it be in caſe of a 


judgment in dower. Dyer 104: Jenk. Cent. 47, 319. 


But an Infant may be diſſeiſed of his lands, and a war- 
ranty that deſcendeth upon an Infant, may bar him of 
his entry; ſo a remitter upon him; contra of a deſcent : 
and if an Infant hath franchiſes or liberties, and do abuſe, 
or diſuſe them, he ſhall forfeit them as a man of full age 
may. 1 x. 3,133: 1 And. 311: Bro. 48. 

A perſon gave a note, a few days after he was of age, 
for things had during his infancy; on extraordinary 
circumſtances, equity ſet it aſide: though it is true, if 
an Infant takes up goods, or borrows money, and, after 
he comes to age, give his note or promiſe for the 
money, that is good at law: but to prevent the ruin of 
Infants, it may be convenient to give relief. Born. C. 4.6. 
If an Infant delivers money with his own hand, it is 
woidable, and to be recovered by action of account. 
The Infant ſells goods to another; he may make the 


ſale void, or have debt, Oc. for the money. Hob. 77: 
18 Ed. 4. 2. 


If a treſpaſs be done to an Infant, and he ſubmits to 
an award, it 15 Tad the award ſhall not be binding on 
6 
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him. 2 Danv. 770. See title Award. An Infant is not 


bound by his conſent not to bring a writ of error; for 
though the judgment binds him, yet it binds but as a 
Judgment reverſable. Rep. Hardw. 104. Agreements 
Sc. made by an Infant, although he be within a day of 
his full age, ſhall not bind him. Plowd. 364. Where an 
Infant enters into bond, pretending to be of full age, 
though he may avoid it by pleading his infancy, yet he 
may be inditted for a cheat. Woed”s Inft. 585. 

See further as connected with this ſubje& of Infancy, 
titles Annuity; Age; Heir; Chancery; Rape; Trial; 
Will, &c. | 

» 4a or CORPORATIONS. See title In- 

ant IT. 

INFECTIONS, By caſting garbage and dung into 
ditches, Sc. how puniſhed. See fal. 12 R. 2. c.13; 
and this Dictionary, title Nu/azce. 

INFEODATION of TITHES, The granting of 
tithes to mere laymen, See 2 Comm. 27, and this Dic- 
tionary, title T7:thes. | 

INFERIOR COURTS. The Courts of Judicature 
of this kingdom are claſſed in a general diviſion of 
ſuperior and inferior. The courts at Veſtminſter are the 
| ſuperior, and in general have (eſpecially the court of 
King's Bench and Common Pleas) ſuperintendance over 
the inſerior. 

Lords or their bailiffs not to arreſt on foreign pleas, 
on pain of double damages, Stat. WW, 1. 3 Ed. 1. c. 35. 
See title Arreſt. | | 
By Hat. 19 Geo. 3. c. 70, (fee this Dictionary, title 
Arreſt,) where final judgment is obtained in any inferior 
courts of record, and the defendant cannot be found in 
their juriſdiction, the Superior Courts at Y:min/ter may 
remove the record, and iſſue execution as in judgments 
in ſuch ſuperior court; and ſimilar proviſions are made 
by Fat. 33 Geo. 3. c. 68, as to the courts of great ſeſ- 
fions in Wales, and the courts for che counties-palatine 
of Cheſter, Lancaſter, and Durham. See further this Dic- 
tionary, title County Court; Courts; Abatement, &c., 

INFIDELS, ##fideles.] Heathens; who may not be 
witneſſes by the laws of this kingdom, becauſe they be- 
lieve neither the Old or New Teſtament to be the word 
of God, on one of which oaths muſt be taken. 1 If. 6. 

The evidence of a Gentoo has however been ad 
mitted, ſanctioned according to the ceremonies of his 
own religion. See further this Dictionary, titles Evi- 
dence; Witneſſes. 

INFINITY or ACTIONS. The lord of the foil 
may have a ſpecial action againſt him who ſhall dig foil 
in the king's highway but one ſubje& may not have 
his action againſt another for common nuiſances ; for if 
he might, then every man would have it, and fo the 
actions would be infinite, Sc. 2 Co. Iuſt. 56: 9 Rep. 
113. See title Action. 

INFIRMARY, zafirmorius.] In monaſteries there 
was an apartment allowed for infirm or fick perſons: 
and he who had the care of the infirmary was called 7z- 
firmarius. Mat, Paris, anno 1252. 

There are now, to the honour of the nation, many 
hoſpital:-, for the relief of diſeaſed perſons, in various 

rts of the kingdoms, called Infirmaries. 

IN FORMA PAUPERIS, Suing actions in, ſee 
title Coffs, | 


INFORMATION. 
INFORMATION ros Tuz KING. 


Informatio pro Rege.] An accuſation or complaint ex- 
hibited againſt a perſon for ſome criminal offence, either 


immediately againſt the King, or againſt à private per- 


ſon; which, from its enormity or dangerous tendency, the 
public good requires ſhould be reſtrained and puniſhed. 
It differs from an indictment principally in this, that an 
indictment is an accuſation found by the oath of twelve 
men, whereas an Information is only the allegation of 
the officer who exhibits it. 3 New Abr. 164. 


I. Of the various kinds of Information generally; atd 
the Antiquity of the Practice. 

IT. In what caſes Information will lie. 

III. Of fling and compounding Information. 

IV. How. to be laid; the Proceedings and Proviſions by 
Statute Law. 


I. IxroRMATIORNSs are of two forts; firſt, theſe 
which are partly at the ſuit of the King, and partly at 
that of a Subject: and ſecondly, ſuch as are only in the 
name of the King. The former are nſually brought 
upon penal ſtatutes, which inflict a penalty upon con- 
viction of the offender, one part to the uſe of the King, 
and another to the uſe of the informer, and are a ſort 
of qui tam actions, only carried on by a criminal inſtead 
of a civil proceſs ; upon which therefore it is ſufficient 
in this place to obſerve, that by „lat. 31 Elix. c 5, no 
proſecution upon any penal ſtatute, the ſuit and benefit 
whereof are limited in part to the King and in part to 
the proſecutor, can be brought by any common informer 


after one year is expired ſince the commiſſion of the of- 


fence ; nor on behalf of the Crown after the lapſe of two 
years longer; nor, where the forfeiture is originally 
given only to the King, can ſuch proſecution be had after 
the expiration of two years from the commiſſion of the 
offence, Cro. Fac. 366. 

The Informations that are exhibited, in the name of 
the King alone, are alſo of two kinds : firſt, thoſe which 
are truly and properly his own ſuits, and filed ex ici 
by his own immediate officer, the Attorney General; ſe- 
condly, thoſe in which, though the king is the nominal 
proſecutor, yet it is at the relation of ſome private per- 
ſon, or common informer, and they are filed by the 
king's coroner and attorney in the court of king's bench, 
uſually called the Maſter of the crown-office, who is for 
this purpoſe the ſtanding officer of the public, The 
object of the King's own proſecutions, filed ex officio by 
his own Attorney General, are properly ſuch enormous 
miſdemeſnors, as peculiarly tend to diſturb or endanger 
his government, or to moleſt or affront him in the re- 
gular diſcharge of his royal functions. For offences ſo 
high and dangerous, in the puniſhment or prevention of 
which a moment's delay would be fatal, the law has 
given to the Crown the power of an immediate proſe- 
cution, without waiting for any previous application to 
any other tribunal ; which power thus neceſſary, not 
only to the eaſe and ſafety, but even to the very exiſt- 
ence of the executive magiſtrate, was originally reſerved 
in the great plan of the Enxgliſb conſtitution ; wherein 


| proviſion is wiſely made for tae due prefervation of all 
its parts. 


The objects of the other ſpecies of Informa- 


tions, filed by the Maſter of the crown office upon the 
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complaint or relation of a private ſubject, are any groſs 
and notorious miſdemeſnors, riots, batteries, libels, and 
other immoralities of an atrocious kind, not peculiarly 
tending to diſturb the government, (for thoſe are left to 
the care of the Attorney-General) but which, on account 
of their magnitude or pernicious example, deſerve the 
moſt public animadverſion. 2 Hawk. P. C. c. 26. And 
when an Information is filed, either thus, or by the At- 
torney-General ex officio it mult be tried by a petit jury of 


the county where the dffence ariſes : after which, if the 


defendant be found guilty, the court mult be reſorted to 
for his puniſhment. See Po, II. III. : 

This mode of proſecution, by Information (or ſug- 
geſtion) filed on record by the king's Attorney-General, 
or by his Coroner, or Maſter of the Crown- office in the 
court of King's Bench, ſeems to be as antient as the com- 
mon law itſelf. 1 Show. 118. For as the king was bound 


to proſecute, or at leaſt to lend the ſanction of his name 


to a proſecutor, whenever a grand jury informed him 
upon their oaths, that there was a ſufficient ground for 
inſtituting a criminal ſuit ; ſo, when theſe his immediate 
officers were otherwiſe ſufficiently aſſured that a man 
had committed a groſs miſdemeſaor, either perſonally 
againſt the king or his government, or againſt the pub- 
lic peace and good order, they were at liberty, without 


waiting for any farther intelligence, to convey that In- 
formation to the Court of King's Bench by a ſuggeſtion 


on record, and to carry on the proſecution in his ma- 


jeſty's name. But theſe Informations (of every kind) 


are confined by the conſtitutional law to mere miſde- 
meſnors only: for, wherever any capital offence is 
charged, the ſame law requires that the accuſation- be 
warranted by the oath of twelve men, before the party 
ſhall be put to anſwer it. And as to thoſe offences in 
which Informations were allowed as well as inditments, 


ſo long as they were confined to this high and reſpect- 


able juriſdiction, and were carried on in a legal and re- 
gular courſe in his majeſty's court of King's Bench, the 
Subject had no reaſon to complain. The ſame notice 
was giren, the ſame proceſs was iſſued, the ſame pleas 
were allowed, the ſame trial by jury was had, the ſame 
judgment was given by the ſame judges, as if the proſe- 
cution had originally been by inditment. But when the 


ſtat. 3 Hen. 7. c. 1, had extended the juriſdiction of the 


court of Star- chamber, the members of which were the 
ſole judges of the law, the fact, and the penalty, and 
when the fat. 11 Hen. 7. c. 3, had permitted Informa- 
tions to be brought by any informer upon any penal 
ſtatute, not extending to life or member, at the aſſizes, or 
before the juſtices of the peace, who were to hear and 
determine the ſame according to their own diſcretion; 
then it was, that the legal and orderly juriſdiction of the 
court of King's Bench fell intodis-uſe and oblivion ; and 
Empjom and Dudley, the wicked inftruments of king 
Hen. VII. by hunting out obſolete penalties, and this 
tyrannical mode of proſecution, with other oppreſſive 
devices, continually haraſſed the ſubje&, and ſhameful! 
enriched the crown. 1 And. 157. The latter of theſe 
acts was ſoon indeed repealed by fat. 1 Hen. 8. c. 6; but 
the court of Star-chamber continued in high vigour, and 
daily increaſing its authority, till finally aboliſhed by 
fat. 16 Car. 1. c. 10. 

Upon this diſſolution the old common-law authority of 


2 5 King's Bench, as the Cu/fos meraum of the 
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nation, being found neceſſary to reſide ſomewhere for the 


peace and good government of the kingdom, was again 
revived in practice. 5 Med. 454: Styl. Rep. 217, 245: 
Stzl. Pract. Reg. title Information, p. 187 (edit. 1657) : 
2 Sid, 71: 1 Sid. 152. And it is obſervable that, in the 
ſame act of parliament which aboliſhed the court of Star- 
chamber, a conviction by Information is expreſsly reck- 
oned up, as one of the legal modes of conviction of 
ſuch perſons as ſhould offend a third time againſt - the 
proviſions of that ſtatute. 16 Car. 1. c. 10.4 6, Sir 
Matthew Hale, who preſided in this court ſoon after the 
time of ſuch revival, is {aid to have been no friend to 
this mode of proſecution ; moſt probably becauſe the 
power of filing Informations without any control then 
reſided in the breaſt of the Maſter ; and, being tiled in 
the name of the king, they ſubjected the proſecutor to 
no coſts, though on trial they proved to be groundlefs. 
5 Med. 460: 1 Saund. 301: 1 Sid. 174. This oppreſ- 
five uſe of them, in the times preceding the revolution, 
occaſioned a ſtruggle, ſoon after the acceſſion of King 
William, to procure a declaration of their illegality by 
the judgment of the court of King's Bench; but fir Jen 
Holt, who then-prefided there, and all the Judges, were 
clearly of opinion that this proceeding was grounded on 
the common law, and could not then be impeached. 
5 Mod. 459: Comb. 141: 7 Med. 361: 1 Show. 106. 
In a few-years afterwards a more temperate remedy was 
applied in parliament, by fat. 4 5 V. M. c. 18, 
which enacts, that the clerk of the crown ſhall not file 
any Information without expreſs direction from the court 
of King's Bench: and that every proſecutor, per- 
mitted to promote ſuch Information, ſhall give ſecurity 
by a recognizance of twenty pounds (which now ſeems 
to de too ſmall a ſum) to proſecute the ſame with effect; 
and to pay coſts to the defendant, in caſe he be acquitted 
thereon, unleſs the Judge, who tries the Information, 
ſhall certify there was reaſonable cauſe for filing it ; 
and, at all events, to pay coſts, unleſs the Information 
{hall be tried within a. year after iſſue joined, But there 
is a proviſo in this act, that it ſhall not extend to any 
other Informations than thoſe which are exhibited by 


the Maſter of the Crown Office; and, conſequently, In- 


formations at the King's own ſuit, filed by his Attorney- 
General, are no way reſtrained thereby. 

There is one ſpecies of Informations, {till farther regu- 
lated by Rat. ꝙ Anz. c. 20; viz. thoſe in the nature of a writ 
of Quo abarranto, which are a remedy given to the Crown 
againſt ſuch as may have uſurped or intruded into any 
office or franchiſe. The modern Information tends to 
the ſame purpole as the antient writ, being generally 
made uſe of to try the civil rights to ſuch franchiſes ; 
though it is commenced in the ſame manner as other 
Informations are, by leave of the court, or at the will of 
the Attorney-General; being properly a criminal pro- 
ſecution, in order td fine the defendant for his uſurpa- 
tion, as well as to ouſt him from his office; yet uſually 
conſidered at preſent as merely acivil proceeding. Seethis 
Dictionary, title Que Warrants; and 4 Comm. 308, 312. 

An Information on behalf of the Crown filed in the 
Exchequer by the King's Attorney-General, is a method 
of fuit for recovering money or other chattles, or for ob- 
taining fatisfaction in damages for any perſonal wrong 
committed in the lands or other poſſeſſions of the Crown. 
Meer 375. It differs from an Information filed in the 

court 
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court of King's Bench, in that is is inſtituted to redreſs 
a private wrong, by which the property of the crown is 
affected; that is calculated to puniſh ſome public wrong 
or heinous miſdemeſnor in the defendant. It is grounded 


on no writ under ſeal, but merely on the intimation of | 


tae King's officer the Attorney-General, who © gives 


the court to underſtand and be informed of“ the matter 


in queſtion: upon which the party is put to anſwer, and 
trial is had, as in ſuits between Subject and Subject. The 
molt uſual Informations are thoſe of intruſion and debt. 


Intraſion tor any treſpaſs committed on the lands of the 


crown, as by entering thereon without title ; holding 
over after a leaſe is determined; taking the profits; 
cutting down timber; or the like. Cro. Fac. 212: 1 Leon, 
48: Savil. 49. Debt upon any contract for monies due 
to the King, or for any forfeiture due to the Crown upon 
the breach of a penal ſtatute. This latter is moſt com- 
monly uſed to recover forfeitures occaſioned by tranſ- 
greſſing thoſe laws, which are enacted for the ettabliſh- 
meat and ſupport of the Revenue; others, which regard 
mere matters of police and public convenience, being 
uſually left to be inforced by common informers, in gui- 
tam Informations or actions. But, after the Attorney- 
General has informed upon the breach of a penal law, 
no other Information can be received. Hardr. 201. 
There is alſo an Information ix rem, when any goods 
are ſuppoſed to become the property of the Crown, 
and no man appears to claim them, or to diſpute the 
title of the King. As antiently in the caſe of treaſure- 
trove, wrecks, waifs, and eſtrays ſeized by the King's of- 
ficer for his uſe. Upon ſuch ſeizure an Information 
was uſually filed in the King's Exchequer, and there- 
upon a proclamation was made for the owner (if any) to 
come in and claim the effects; and at the ſame time 
there iſſued a commiſſion of appraiſement to value the 
goods in the officer's hands: after the return of which, 
and a ſecond proclamation had, if no claimant appeared, 
the goods were ſuppoſed derelict, and condemned to the 
uſe of the Crown. 
of the goods themſelves, as well as perſonal penalties on 
the parties, were inflicted by act of parliament for tranſ- 
| 5 as againſt the laws of the cuſtoms and exciſe, the 
ame proceſs was adopted in order to ſecure ſuch for- 
feited goods for the public uſe, though the offender him- 
{elf had eſcaped the reach of juſtice. 3 Comm. 261, 2. 
An Information is, in many reſpects, the ſame as what, 
for a common perſon, is called a declaration. It ought to 
be certain, that the party may perfectly know what he 
is to anſwer to, and the court what they are to give judg- 
ment on, Plowwd. 329. k 
Informations gui-tam will not lie on any ſtatute, which 
prohibits x thing, as being an immediate offence againſt 
the public good in general, under a certain penalty, un- 
leſs the whole or part of ſuch penalty be expreſsly given 
to him who will ſue for it, becauſe otherwiſe it goes to 
the king, and nothing can be demanded by the party. 
2 Hawk. P. C. c. 26. 7 
It has been ſaid, that the King ſhall put no one to an- 
ſwer for a wrong done principally to another, without 
indictment or preſentment ; but this does not ſeem a prin- 
ciple adhered to; and of common right, Informations, or 
actions in the nature thereof, may be brought for offences 
againſt ſtatutes, whether mentioned or not in ſuch ſta- 
' tates, where other methods of proceeding are not par- 


And when in later times, forfeitures 


| 


ticularly appointed, 2 Has. P. C. c. 26.4 1,2, And 
wherever a matter concerns the public goverament, and 
no particular perſon is entitled to an action, there an In- 
formation will lie. 1 Salt. 374. 


II. Ir is every day's practice, agreeable to number- 
leſs precedents, either in the name of the King's Attor- 
ney-General, or of the Maſter of the Crowu- office, to 
exhibit Informations for batteries, cheats, ſeducing a 
young man or woman from their parents, in order to 
marry them againſt their conſent, or for any other wicked 
purpoſe, ſpiriting away a child tothe plantations, reſcuing 
perſons from legal -arreſts, perjuries, and ſubornations 
thereof, for geries, conſpiracies ; (whether to accuſe an in- 
nocent perſon, or to impoveriſh a certain ſet of lawful 
traders, Oc. or to procure a verdi& to be unlawfully 
given, by cauſing perſons bribed for that purpoſe to be 
iworn on a ales ;) and other ſuch like crimes, done 
principally to a private perſon; as allo for offences done 
principally to the King; as for libels, ſeditious words, 
riots, falſe news, extortions, nuiſances; (as in not repair- 


ing highways, or obſtructing them, or ſtopping a com- 


mon river, Cc ;) contempts, as in departing from the 
parliament without the King's licenſe, diſobeying his 
writs, uttering money without his authority, eſcaping 
from legal impriſonment on a proſecution ſor contempt, 
neglecting to keep watch and ward, abuſing the King's 
commiſſion to the oppreſſion of the Subject, making a 
return to 2 mandamus of matters known to be falſe ; and 
in general any other offences againſt the public good, or 
againſt the firſt and obvious principles of juſtice and com- 
mon honeſty, 2 Hawk. P. C. c. 26. F 1, and the ſeveral 
authorities there cited, and ſee Finch L. 240: Show. 109. 

The Court will grant an Information for reproaching 
the office of magiltracy, or defaming the character of 
magiſtrates. Carth. 14, 15: 1 Wi. 22. See 12 Med. 
514. For taking away a young woman from her guar- 
dian, although Chancery has committed the offender fox 
a contempt, Str. 110%: Andr. 310: Or from her puta- 
tive father. Sr. 1162. For not examining evidence 
upon oath under a reference and rule of court. 1 Vi. 7. 
Or for demanding a chilling by a juſtice to diſcharge his 
warrant, and committing the party for not paying it, 
1 M ilſ. 7. For convicting a perion unheard, and ſending 
him to the houſe of correction. Hard. 124: 8 Med. 45. 
For ſeducing a man to marry a pauper, in order to exo- 
nerate the pariſh, i Vi. 41. For ſeduciug a woman, 
habituated to drinking, to make her will. 2 Barr. 1099. 
For voluntary abſenting by a Juſtice, from ſeſſions. 


Str. 21. For refuſing to put a ſtatute in evecution. Sr, - 


413. For bribing perſons to vote at corporation elec- 
tions. Ld. Raym. 1377. For publiſhing an obſcene book, 
Ser. 788. For blaſphemy. S/. 834. For unduly diſ- 
charging a debtor by judges of an inferior court. Hard. 
135. For refuſing, by the captain, to let the coroner 


come on board a man of war lying within the body os 


the county. Andr. 231: Stra. 1097. For keeping great 
quantitics of gunpowder. Str. 1167, For a Juſtice mak- 
ing order of removal, and not ſummoning the party. 
And. 238, 273. For impreſling a captain as a common 
ſeaman maliciouſly. 1 Black. 19. For illegal impreſſing 
and confining a recruit. See Sr. 404. For ſpeaking 
treaſonable words, although the offender has been pre- 
viouſly puniſhed ; viz. in an academical way, by the 
Vice Chancellor. 1 Black, 37, For contriving the 
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eſcape of French priſoners. 1 Black. 286. For giving a 
ludicrous account of a marriage between an actreſs and a 
married man, 1 Black. 294. For contriving pretended 
converſations with a ghoſt, with intention to accuſe ano- 
ther of having murdered the body of the diſturbed ſpi- 
rit, 1 Black. 392, 401. For procuring a female appren- 
tice to be aſſigned, though with her own conſent, to an- 
other, for the purpoſes of proſtitution. 1 Black. 439. 

laformation was granted againſt an attorney for examin- 
ing perſons on oath, upon an arbitration, without putting 
the fame in writing. Againſt one for practiſing as an at- 
torney, while he was under- ſheriff. 1 % / gz. —Agamnft a 
gaoler for ſuffering one taken upon an excom. capiend. to 
go at large. 12 Mad. 9 certain perſons for 
that they, as enemies, Sc. to the government, hired a 
boat during a war with France, in order to go thither, 
intending to aid and aſſiſt the King's enemies, though 
they did not actually go thither, but only intended it. 
$4in. 637: Paſch. 8 V. z. B. R. The King v. Cooper 
and 4. - Againſt one for building of locks in the river 
Thames to the obilruction of navigation. 12 Med. G15. * 

An Information was exhibited by the Attorney Ge- 
neral for conſpiring to deſtroy the King's revenue of 
the exciſe; that the defendants and others zgnor*, c. 
#llicit?, factiosè, & ſeditiosè, conſultaverunt & conſpirave- 
runt ad deſtruend & deparperand* fermarios exciſe præ- 
dit, Oc. and many other facts were laid in the Inform- 
ation tending to deſtroy ing the exciſemen, depauperating 
them, deſtroying the King's revenue of exciſe, pulling 
down the excite-houle, railing a tumult amongſt the poor 
people, &c. But the jury that were to try the iſſue were 
unwilling to find this matter, though expreſsly proved, 
fearing it might be conſtrued no leſs than treaſon; and 
ſo would only find that ſuch and ſuch of the defendants 
illicitè, factioss, & ſediticss ſe afſemblaverunt, E illicit? 
Satioe & ſeditiosè conſultaverunt, & conſpiraverunt ad de- 
pauferand” fermarios Dem* Regis exciſe prædict, pront 
predic” attornat” gen Dom* Regis, Sc. Et quoad totam 
aliam materiam in informatione contentam, find them not 
guilty, and find F. S. not guilty of the whole. It was 
moved in arreſt of judgment, that here is no offence 
found. The court unanimouſly concurred, that judg- 
ment ought to be given for the King, though as to the 
offence found there was ſome variety of opinion: Fa 
den held, that wi et armis was not neceſſary, and that 
they were found guilty of an unlawful aſſembly, and in 
that the Ld, Ch. Juſt. Hyde concurred ; as alſo that the 
intention of defrauding and depriving the King of his 
taid rent is implicitly found within the modo et forma 
prout, c. for lo ſhall the machinantes, be applied. Tabs 
den and Keeling concurred, that for a conſpiracy alone, 
without any proſecution, Information lay: and they all 
agreed, that the King's revenue being concerned did 
uighly aggravate the offence; 26 AY. 44, was cited to 
prove, that whatever concerns the King's revenue is 
public; and for this reaſon (2 H. 4. 7. pl. 26,) it 13 
determined, that a monk by being farmer is made 
capable to ſue. The Lord Ch. Juſt. cited old Magna 
Charta, where there is an article, to inquire of ſuch as 
ſeek to diminiſh the King's revenue of wards and mar- 
riages, which ſhews it is a public treaſure, Judgment 
was therefore given for the King. 1 Lev. 125: 1 Sid, 
174: 1 Keb. 059, 665, 675, 682. 

A Coroner having ſworn the jury to inquire of the 
death of one ſuppoſed a Hl de /e, and liading the evi- 
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dence very ſtrong, took off ſome of the inqueſt; and 
though it was ſaid, that this coroner was a weat billy 
man, yet Holt ſaid there was no reaſon why an Informa- 
tion ſhould not be againſt him. 12 Mod. 493. 

An Information was granted againſt one for counter- 
feiting and pretending himſelf to be bewitched by a poor 
woman, who was thereupon indicted for witchcraft, and 
acquitted, and the whole diſcovered to be a cheat. 
12 Mod. 550. 1 

Information for a ſcandalous narrative licenſed by the 
defendant, ſpeaker of the Houſe of Commons, being Dan- 
gerfield's narrative, reſſecting on a nobleman, (the E. of 
Peterborough) ; the defendant pleaded, that he did it by 
order of the Houſe of Commons, and demanded judg- 
ment if this court will take conuſance of it. The Attor- 
ney General demurred, and afterwards the defendant 
pleaded the common plea, guod non vult contendere cum 
Domino Rege, and was fined Io, col. Coms, 18. 

Leave was given to file an Information againſt the 
defendant, by whom the plaintiff's wife was inveigled 
away, and who procured merchants and tradeſmen to 
ſel! goods to her, in order to ſaddle the huſband with 
the debt, he agreeing with the ſellers to deliver the 


: goods back again. 12 Mod. 454. For words ſpoken of « 


eceaſed King, which advance pernicious doctrines and 
evil tenets, and have an influence on the preſent govern- 


ment, Sc. an Information lies, on which the offender 


may be fined, and alſo corporally puniſhed. 2 Ld. Raz. 
879. If the marſhal of B. R. miſdemeans himſelf in his 
office, he who is prejudiced by it may prefer an Inform- 
ation againſt him in that court, where he ſhall be fined 
and ordered to make ſatisfaction. Hz, 23 Car. B. R. If 
a perſon exhibits his Information only for vexation, the 
defendant may bring Information againſt the informer, 
upon the fat. 18 Elix. c. 5. 2 Bulft. 18. 

The Court will not grant an Information againft a 
{rivate perſon for reading a pretended proclamation. 
Black. 2. Nor againſt a huſband for eadeavouring to re- 
take his wife contrary to articles of ſeparation. Black. 
18. Nor againſt perſons who aſſemble with a lawful de- 
ſign, notwithſtanding ſome unlawful and irregular acts 
enſue. Black, 48. Nor againit Juſtices acting improperly 
in their publick capacity. unleſs flagrant proof of corrup- 
tion appears. Str. 1181: Bur. 785, 1162: Black. 432 : 
Douglas 58g. Nor againſt miniſters for converting brief- 
money. Str. 1130: Black. 443. Nor for bribing elec- 
tors. Black. 541. Nor for a perjured intruſion to a liv- 
ing, upon an aſidavit that it was ſimoniacal. Sr. 70: 
Baruard. K. B. 11. Nor for a libel, if it appears to be 
true. Str. 498: Doug. 284, 387. Nor for offences com- 
mitted upon the high ſeas. Sr. 918: 2 Keble, 190. 
Nor againſt a diſſenter for refuſing the office of ſheriff. 
Ser. 1193: 1 18. Nor againſt an offender, al- 
though the penalty for the offence 1s veſted in the 
Crown. S/. 1234. Nor for words poker of a juſtice in 
his public character. Sr. 1157. Nor for attempting ſub- 
ornation of perjury. Hard. 24. Nor for ſending a 
challenge, if the informant had previouſly imparted a 
challenge. Bur. 316, 402. Nor in favour of one cheat 
againſt another cheat. Bur. 548. Nor on a general 
charge of extortion. Sr. 999. Nor for ſtriking a ma- 
giſtrate in the execution of his office, if the magiſtrate 
ſtrike firſt. Hard. 240. Nor for an offence againſt a pri- 
vate ſtatute. Bur. 385. Nor if a civil ſuit is depending, 


upon the ſame ſubject. Hard o. 241. And in general the 
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diſcretion of the court in granting Informations is 
guided by the merits of the perſon applying; by the 
time of the application; by the nature of the cate; and 


by the conſequences which may poſlibly reſult from the 


granting it. Per Ld. Man:;feld, Black. 542. Vide alio 
Com. Dig. title /aformatiog. 


III. Ir ſeems to be an eſtabliſned practice, not to ad- 
mit the filing of an Information, (except thoſe exhi- 
bited in the name of His Majeſty's Attorney-General,) 
without firſt making a rule on the perſons complained 
of, to ſnew cauſe to the contrary ; which rule is never 


granted but upon motion made in open court, and 


grounded upon aflidavit of ſome miſdemeſnor, which, if 
true, doth cither for its enormity or dangerous tendency, 
or other ſuch like circumſtances ſeem proper for the 
moſt public proſecution ; and if the perſon, on whom 
ſuch rule is made, having been perſonally ſerved with it, 
do not, at the day given him for that purpoſe, give the 
court good ſatis faction by afiidavit, that there is no rea- 
ſonable cauſe for the proſecution, the court generally 
grants the Information; and ſometimes, upon ſpecial 
circumſtances, will grant it againſt thoſe who cannot be 
perſonally ſerved with ſuch rule; as if they purpoſely 
abſent themſelves, &c. 2 Hawk. P. C. c. 26. But it 


ſeems that in ſuch caſe the proſecutor ſhould on affidavit 


of the fact of abſence, move the court for a rule that 
leaving the ſame at the laſt place of abode ſhould be 
deemed good ſervice. F. M. 

If a defendant ſhew good cauſe to the contrary, as 
that he has been indicted for the ſame cauſe, and ac- 
quitted, or that the intent is to try a civil right, which has 
not been yet determined, or that the complaint is trifling, 
or vexatious, Ec; or where the motion is for an Inform- 


ation in the nature of a quo warrants, if he can ſhew 
that his right hath been already determined on a manda- 


mus, Or that it hath been acquieſced in many years, or 
that it depends upon the right of his voters which hath 
not been tried, or that it doth not concern the public, 
but is wholly of a private nature, the court will not 
grant the Information without ſome particular circum- 
ſtances, the judgment whereof lies in diſcretion. 2 Haw. 
P. C. c. 26. 

The compounding of Informations upon penal ſtatutes is 
an ofence, in criminal cafes, equivalent to maintenance 
or barretry in civil caſes; and is, beſides, an additional 
miſdemeſnor againſt public juſtice, by contributing to 
make the law odious to the people. At once, therefore, 
to diſcourage malicious informers, and to provide that 
offences, when once diſcovered, ſhall be duly proſe- 
cuted, it is enacted by fat, 18 Eliz. c. 5, that if any 
perſon informing under pretence of any penal law, 
make any compoſition without leave of the court, or 
take any money or promiſe from the defendant to excuſe 
him, (wbich demonſtrates his intent in commencing the 
proſecution to be merely to ſerve his own ends, and not 
for the public good,) he ſhall forfeit 10 J., ſhall ſtand two 


hours on the pillory, and ſhall be for ever diſabled to 


ſue on any popular or penal ſtatute. 4 Comm. 136. 


IV. REcuLARLY, the ſame certainty that is re- 
quired in an Indictment, is required in an Information ; 


bat it has been held, not to be neceſſary to repeat the 


words gives the court here to underitand, and be in- 


formed, in the beginning of every diſtin clauſe, if 


the want of them may be ſupplied by a natural, and 


ealy conſtruction. Sce tit. [ndi&@ment. 1 Saik. 375: 
Raym. 34: 2 Hawk. P. C. c. 26. 

ln an Information againſt R-berrs the ferryman over 
the river Merſey, which parts Augleſey from Caernarvon— 
fire in Wales, it was moved in arreit of judgment, that 
the Information was too general and uncertain, becauſe 
it did not allege that any particular perſon, or any cer- 
tain number of cattle, were ferried over within the time 
laid in the Information; neither did it mention auy parti- 
cular perſon ſrom whom the extorted rates were taken, 
which it ought to do, that the ſingle offence might cer- 
tainly appear to the court ; after great deliberation, the 
whole court was of that opinion; and per Holt, Chief Juſ- 
tice, in every ſuch Information a ſingle offence ought to 
be laid and aſcertained, becauſe every extortion from 
every particular perſon is a ſeparate and diſtinct offence; 
therefore they ought not to be accumulated under a ge- 
neral charge, as in this caſe, becauſe each offence re- 
quires a ſeparate and diſtin& puniſhment according to the 
quantity of the offence ; and it is not polſible for the 
court to proportion the fine or other puniſhment, unleſs it 
is ſingly and certainly laid. Carih. 226. 


An Information upon a penal ſtatute muſt be ſued in 
one of the ſuperior courts, and cannot be brought in any 
inferior court, becauſe the King's Attorney cannot be 
there to acknowledge or deny, as he can in a ſuperior 
court. Cro. Fac. 538. All Informations on penal ſta- 
tutes, brought by an informer, where a ſum certain is 
given to the proſecutor, mult be brought in the proper 
county where the offence was committed ; and within a 
year after the fame : but a party grieved, who is not a 
common informer, is not obliged to bring his Informa- 
tion in the proper county, but may inform in what county 
he pleaſes. Sat. 31 Elix. c. 5: Cro. Elix. 645. 


Where an Information is given by ſtatute, to be pro- 
ſecuted at the aſſizes, c. the informer, on filing his In- 


formation, muſt make oath before a judge, that the of- 


fence laid in the /:formation was not committed in any 
other county than that mentioned in the Information ; 
and that he believes the offence was committed within a 
year next before the filing of the Information. Star. 21 
Fac. l. c. 4. And when an Information is ordered to be 
filed, upon an affidavit made, the court will not ſuffer 
the proſecutor to put any more or other matter into the 
Information than what only is in his affidavit. Mich. 
9. 3. B. X. 

It has been reſolved, that the Stat. 21 Jac. 1. c. 4, 
reſtrains the juriſdiction of B. R. in actions of debt by 
common irformers, and that they cannot bring debt upon 
the ſtatute in that court, unleſs the cauſe of action ariſe 
in the county where the King's Bench ſits; but mult in 
other caſes proſecute by Information before juſtices of 
aſſiſe, &c. as the ſtatute directs. 1 Salk. 373. Sed qu. as 
to this doctrine, as the juriſdiction of the King's Bench 
extends over the greateſt part of the kingdom in all 
caſes where an action may be brought? J. M. 

Offences created ſince the ſtatute 21 Fac. 1. cap. 4. 
are not within that ſtatute, to be proſecuted in the 
county where the fact was done; ſo that Informations 
on ſubſequent penal ſtatutes are not reſtrained thereby. 


I Salk, 373. The 
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INFORMATION IV. 


The Hate. 18 Flix. c. 5: 21 Tac. 1. c. 4, do not ex- 
rend to Informations of officers, nor on the ſtatutes of 
maintenance, champerty, concerning concealments of 
cuſtoms, Sc. nor to parties grieved, and thoſe to whom 
any forfeitare is given in certain. 1 Salk. 373. 

An Informer upon a popular ſtatute ſhall never have 
colts, if not given by ſtatute; but the party grieved in 
action on the ſtatute ſhall, where a certain penalty is 
given. 2 Hawk. F. C. c. 26. x we 

In an action gui tam on fat. 5 Eliz. c. 4, the plaintiff 
ſhall pay coſts. L.d. Raym. 1333 But it ſeems unlet- 
tled whether an informer ſhall be obliged to give ſecu- 
rity for the payment of colts on account of his poverty. 
Cowp. 24. It has been refuled, for the ſtatute havin 
given him a power to ſue, it is a debt due to him; Bull. 


N. P. 197 ;. but an informer who is gone abroad mult 


give ſecurity, Str. 697; and it ſeems that a foreign in- 
former muſt do the ſame. S“. 1206. Vide 1 Hi. 166. 
Alſo if a proſecution is brought in a feigned name, the 
court will oblige the real proſecutor to give ſecurity. 
Shinler v. Roberts, Eaſter 12 Geo. 2. C. B. The defend- 
ant, on motion, may pay the coſts and penalty into 
court. Rex v. Walker, Trin. 31 Geo. 2. B. N. P. Vide 
Cooper, 367. 

If a Proſecutor does not go on to trial he ſhall pay 
cofts. Hard. 159. But it he gives notice of trial, and 
neither goes to trial or countermands in time, unleſs the 
defendant draws him in to give notice, defendant ſhall 
pay coſts, 3 Bur. 1304. So where a gui tam informer, 
in debt on Hat. 21 Hen, 8. c. 13, is nonſuited, the de- 
fendant is entitled to coſts. Cowp. 365, where 3 Bur. 
1723, is denied to be law. But the court will not ſtay 
proceedings ina gu tam action, till colts in a aon pros in a 
former action, by a different plaintiff againſt the ſame 
defendant, be paid. Cosi p. 322. If proſecutor gui tam, 
for killing game, Sc. does not reply, defendant ſhall 
have colts, for fat. 18 liz, c. 5, extends to informers 
on all penal ſtatutes, 1 W7/. 177. 

If an Informer dies, the Attorney-General may pro- 


ceed in the Information for the King: nonſuit of an in- 


former, is no bar againſt the King; and if the King's 
Attorney enter a nelle preſegui, it is not any bar guead the 
informer. Cro, El. 583: 1 Leon. 119. If two Informa- 
tions are had on the ſame day, they mutually abate one 
another: becauſe there is no priority to attach the right 
of the ſuit in one informer, more than in the other. 
Hob. 138. | 

If an Information contain ſeveral offences againſt a 
itatute, and be well laid as to ſome of them, but defec- 
tive as to the reſt, the informer may have judgment for 
ſuch as are well laid. cb, 266. After a plea pleaded to 
an Information for any crime, the defendant, by favour 
of the court, may appear by attorney ; alſo the court 
may difpenſe with the perſonal appearance before plea 
pleaded, except in ſuch caſes where a perſonal appear- 
once is required by ſome ſtatute: and it is the ſame of 
indiftments for crimes under the degree of capital. 
Hob. 273. 

If a defendant plead vi debet to an Information gui 
tam, Sc. it is ſafeſt to ſay he owes nothing to the in- 
former, nor the King, which is an anſwer to the whole. 
On breach of a ſtatute alleged from a matter in pale, 
the defendant may plead that he owes nothing, or not 


guilty, Sc. And if there be more than one defend- 
ant, they ought to plead ſeverally, and not jointly, not 
guilty: but if it be alleged from a matter of record, 
the record not being triable by the country, but by itſelf, 
ſuch plea is not good. 2 Hawk. P. C. c. 26. 5 66, Oc. 
Bro. Iſſues 23. 

A replication to an Information on a ſpecial plea in 
the courts at Meſtiminſter, is to be made by the Attorney 
General, and before Juſtices of Aſſiſe, by the Clerk of 
the Aſſiſe: though the replication to a general iſſue in 
an Information gui tam in the courts at Weftminfter, may 
be made in the name of the Attorney-General only ; 
and in actions g tam, molt of the precedents are, that 
the replication 1s to be made by the plaintiff. A de- 
murrer may be to an Information ui tam, without the 
Attorney General. 2 Hawk, P. C. c. 26. 72. 

Informations are not quaſhed for inſufficiency, like in- 
dictments; but the defendant muſt demur to them. 
2 Lill. 59. Fines aſſeſſed in court by judgment on an 
Information, cannot afterwards be qualified or miti- 
gated. Cre. Car. 251. 

In the conſtruction of Hat. 4 & 5 V. & M. c. 18, 
it hath been holden, 

1. That if proceſs be iſſued on ſuch Information be- 
fore ſuch recognizance is given as the ſtatute directs, 
the ſame may be ſet aſide and diſcharged on motion. 
2 Hawk, P. C. c. 26. 

2. That this ſtatute extends to all Informations, ex- 
cept thoſe exhibited in the name of his Majeſty's At- 
torney-General; fo that an Information in nature of a 
guo wwarranto, though a proper remedy to try a right, in 
reſpe& of which it may not in ſtrictneſs come within the 
words treſpaſſes, &c. yet being alſo intended to puniſh a 
miſdemeanor, and alſo as the proceedings therein may 
be as vexatious as in any other, the ſame 1s within the 
purview of the ſtatute, which, being a remedial law, 
ſhall receive as large a conſtruction as the words will 
bear. Carth. 503: 1 Salk. 376. S. C. 

3. That no coſts can be had on this ſtatute on an ac- 
ee by a trial at bar; not only becauſe the clauſe 
that gives coſts, unleſs the judge certify a reaſonable 
cauſe, ſeems only to have a view to trials at 2 prius, 
but alſo becauſe a cauſe, which is of ſuch conſequence as 
to be thought proper for a trial at bar, cannot well be 
thought within the purview of the ſtatute ; which was 
chiefly deſigned againſt trifling and vexatious proſe- 
cutions. 2 Hawk. P. C. c. 26. J 

4. That if there be ſeveral deſendants, and ſome of 
them acquitted, and others convicted, none of them can 
have coſts, 1 Salk. 194. 

5. That wherever a defendant's caſe is ſuch as autho- 
riſes the court to award him coſts, he has a right to them 
ex debito juſtitiæ; for it ſeems a general rule, that where 
Judges are empowered by ſtatute to do a matter of juſ- 
tice, they ought to do it of courſe. 2 Chan. Caſ. 191: 
2 Hawk, P. C. c. 26. 


INFORMATUS NON SUM, or more properly, vc 


Jum informatus. A formal anſwer made of courſe by an 


attorney who 15 authoriſed by his client to let judgment 
paſs in that form againſt him. It is commonly uſed in 
warrants of attorney, given for the expreſs purpoſe of 


confeſſing judgment. . 
INFORMER, 


INE: 
= 7 


INF 


INFORMER, z?x#formator.] The perſon who informs 
againſt, or proſecutes in any of the King's courts, thoſe 
who offend againſt any law, or penal ſtatute; no man 
may be an Intormer who is diſabled by any miſdemeanor. 
Stat. 31 Eliz.c.s | 

INFORTIATUM, One part of the digeſts of the 
civil law ; according to Benedict, abbot of the monaſtery 
of Peterborough, in the reign of K. Hen. III. 

INFUGARE, To put to flight. Leg Canuti. c. 32. 

INFULA, Was antiently the garment of a prieſt, 
like that which we now call a caſſock; ſometimes it is 
taken for a coif. | 

INGE, 'This ſyllable, in the names of places, denotes 
meadow or paſture; and in the north, meadows are 
called the Inges; from the Saxon 12g, i. e. pratum. 

INGENIUM. Any inſtrument uſed in war, arte & 
ingenio confectum; from whence it is ſaid we derive the 
the word engine. l 

INGENUIT As. Liberty given to a ſervant by ma- 
numiſſion Leg. H. 1. c. 89. 5 

INGENUITAS REGNI, Ingenui, liberi & legales 
homines ; freeholders, and the commonalty of the king- 
dom ; ſometimes this title was given to the barons and 
lords of the King's council. Eadmer. Hiſt. 1. Now. fol. 70, 

INGRESS, EGRESS, ax D REGRESS, Words in 
leaſes of lands, to ſignify a free entry into, going forth 
of, and returning from ſome part of, the lands let; as 
to get in a crop of corn, &c. after the term expired, 

INGRESSU, A writ of entry, whereby a man ſeeks 
entry into lands or tenements ; and lies in many caſes, 


having many different forms: this writ is alſo called | 
_ precipe quod reddat, becauſe theſe are formal words in- 


ſerted in all writs of entry. See title Entry. 


INGRESSUS, The relief which the heir at full age 


paid to the head lord, for entering upon the fee, or lands 


fallen by the death or forfeiture of the tenant, Wc. Blount. 


INGROSSATOR MAGNI ROTULI. See Clerk 
of the Pipe. 
IN GROSS. Advowſon in groſs, villain in groſs, &c. 


| ſee Adwowfen; Groſs ; Villain. 


INGROSSER. See Foreſtaller. 
INGROSSING or a FINE. The making of the 
indentures by the Chirographer, for delivery of them to 


the party to whom the fine is levied. F. N. B. 147. See 
title Fine of Lands. | : 


INHABITANT, A dweller or houſeholder in any 
place, as Inhabitants in a vill, are the houſholders in the 


vill. 2 Inf. 702. i 
The word [nhabitants includes tenant in fee-ſimple, 


| tenant for life, years, by elegir, c. tenant at will, and he 


who has no intereſt but only his habitation and dwelling. 
6 Rep. 60. a. He who hath a houſe in his hands in a town, 
may be ſaid to be an Inhabitant. Carth. 119. Inhabi- 
tants have not capacity to take an inheritance, as in 
15 Ed. 4, to have common. 12 Rep. 120. See title Poor. 

INHERITANCE, hereditas.] An eſtate in lands or 
tenements to a man and hisheirs : and the word Inherit- 
ance is not only intended where a man hath lands or te- 
nements by deſcent of heritage; but alſo every fee- 
ümple, or fee-tail, which a perſon hath by purchaſe, 
may be ſaid to be an Inheritance, becauſe his heirs may 
inherit it. Lit. $9, And one may have Inheritance 


by creation; as in caſe of the King's grant of peerage, 


by letters patent, &c, 


quiet poſſeſſion of lands, 


IN] 


INHERITANCES; axes CORPOREAL or IN. 
CORPOREAL. Corporeal Inheritances relate to houſes, 
lands, &c. which may be touched or handled; and in- 
corporeal Inheritances are rights iſſuing out of, annexed 
to, or exerciſed with, corporeal Inheritances ; as advow- 
ſons, tithes, annuities, ofices, commons, franchiſes, privi- 
leges, ſervices, Oc. 1 Iuſt. , 49: See title Hereditaments, 

There is allo ſeveral Inheritance, which is where two 
or more hold lands ſeverally ; if two men have lands 
given to them and the heirs of their two bodies, theſe 
have a joint eſtate during their lives; but their heirs 
have ſeveral Inheritances. Ki7ch. 155. Without blood 
nore can inherit; therefore he who hath the whole and 
entire blood, ſhall have an Inheritance, before him who 
hath but part of the blood of his anceſtor. 3 Rep. 41. 
The law of Inheritance prefers the firſt child before all 
others; the male before the female; and of males the 


firſt born, Sc. And as to Inheritances, if a man pur- 


chaſes land in fee, and dies without iſſue, thoſe of the 
blood of the father's fide ſhall inherit, if there be any; 
and for want of ſuch, the lands ſhall go to the heirs of 
the mother's fide : but if it come to the ſon by deſcent 
from the father the heirs of the mother ſhall not inherit 
it. Plowd. 132: Lit. 4, 12. Goods and chattles cannot 
be turned into an Inheritance. 3 1. 19, 126. See more 
fully this Dictionary, titles Deſcent ; Efate, 
INHIBITION, iahibitio.] A writ to forbid a judge 
from further proceeding in a cauſe depending before 
him, being in nature of a prohibition. See fAartutes 


9 Ed.2.c.1: 24 Hen. 8. c. 12: F. N. B. 39. An In- 


hibition is moſt commonly iſſued out of a higher court 
chriſtian, to an inferior, upon an appeal: Inhibitions 
are likewiſe on the viſitations of archbiſhops and biſhops, 
Sc. This Inhibition is either hominis or juris; it is Ne 
viſitationem facies, vel aliquam juriſaditionem eccleſinſticax: 
vel contentionem woluntariam habeas: thus when the 
archbiſhop viſits, he inhibits the biſhop; and when a 
bithop viſits, he inhibits the archdeacon; this is to pre- 
vent confuſion, and continues till the laſt pariſh is vi- 
ſited. Now after ſuch Inhibition by an archbiſhop, if a 
lapſe happens, the biſhop cannot inſtitute, becauſe his 
power is ſuſpended ; but the archbiſhop is to do it, Cc. 
2 In/?. 601: 3 Salk. 201. See title Prohibition. 
INHOC, or INHOKE, From In, within, and He a 
corner or nook. ] Any corner or part of a common field 
ploughed up and ſowed with oats, &c. and ſometimes 
fenced in with a dry hedge, in that year wherein the rel} 
of the ſame field lies fallow and common. It is called 
in the north of England an intock, and in Oxfordj/hire a 


 hitchin; and no ſuch Ine is now made without the 


Joint conſent of all the commoners, who in moſt places 
have their ſhare by lot in the benefit it, except in ſome 


manors, where the lord has a ſpecial privilege of ſo do- 


ing. Kennett's Paroch. Antiq. 297, c. and his Gleſary, 
INJUNC'VION, uE. A kind of prohibition 
granted by Courts of Equity in divers caſes ; it is gene- 
rally grounded upon an interlocutory order or decree 
out of the court of Chancery, or * Exchequer on the 
equity ſide, to ſtay proceedings in courts at law; and 
ſometimes it is iſlued to the Spiritual Courts, 4% Symb. 
fee. 25. It is likewiſe ſometimes uſed to give poſteſſion 
to a plaintiff, for want of the defendant's appearance ; 
and may be granted by the Chancery, or Exchequer, to 
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INJUNCTION 


An TnjunRtion is uſually granted for the purpoſe of 
preſerving property in diſpute pending a ſuit; as to re- 
{train the defendant from proceeding at the common 
law againſt the plaintiff, or from committing waſte, 
or doing any injurious act. Mitford”s Treatiſe on Chancery 
Pleadings. E 

A Court of Equity will prevent the aſſertion of a 
doubtful right in a manner productive of irreparable 
injury. Therefore, where the tenants of a manor, claim- 
ing a right of eſtovers, cut down a great quantity of 
growing timber of great value, their title being doubt- 
ful, the court entertained a bill at the ſuit of the lord of 
the manor to reſtrain this aſſertion of it ; and, indeed, 
the commiſſion of waſte of every kind, as the cutting of 
timber, pulling down of houſes, ploughing of antient 
paſture, working of mines, and the like, is a very fre- 
quent ground for the exerciſe of the juriſdiction of courts 
of equity, by reſtraining the waſte till the rights of the 

arties are determined. The courts of equity ſeem to 
ep proceeded upon a ſimilar principle in the very 
common caſes of perſons claiming copy-right of printed 
books, and of patentees of alleged inventions ; in re- 
ftraining the publication of the book at the ſuit of the 
owner of the copy, and the uſe of the ſuppoſed invention 
at the ſuit of the patentees. But in both theſe caſes the 
bill uſually ſeeks an account, in one of the books printed, 
and the other of the profits ariſen from the uſe of the 
invention ; and in all the caſes alluded to, it is frequently, 
if not conſtantly, made a part of the prayer of the bill, 
that the right if diſputed, and capable of trial in a court 
of common law, may be there tried ard determined 
under the direction of the court of equity; the final ob- 
ject of the bill being a perpetual Injunction to reftrain 


the infringement of the right claimed by the plaintiff. 


Mitford"s Treatiſe. ; 

A bill of interpleader generally prays an Injunction to 
reſtrain the proceedings of the claimants in ſome other 
court: and as this may be uſed to delay the payment 
of money by the plaintiff, if any is due from him, he 
ought by his bill to offer to pay the money into court. 
Mitford's Treatiſe. 

In many caſcs, the courts of ordinary juriſdiction ad- 
mit, at leaſt for a certain time, of repeated attempts to 
litigate the ſame queſtion, To put an end to the oppreſ- 
ſion occaſioned by the abuſe of this privilege, the courts 
of equity have aſſumed a juriſdiction. Thus actions of 
ejectment having become the uſual mode of trying titles 
at the common law, and judgments in thoſe actions not 
being in any degree concluſive, the courts of equity 
have interfered ; and after repeated trials, and ſatisfac- 
tory determinations of queſtions, have granted perpetual 
Injunctions to reſtrain further litigation ; and have thus, 
in ſome degree, impoſed that reſtraint in perſonal, which 
is the policy of the common law in real, actions. Bath 
(E) v. Sherwin: Leighten v. Leighton : Bro. P. C.: 
1 P. Wins. 671. See this Dictionary, title Eiecment. 

When a bill in Chancery is filed in the office of the 


Six Clerks, if an Injunction be prayed therein, it may be 


had at various ſtages of the cauſe, according to the cir- 
curtances of the caſe. If the bill be to ſtay execution 
upon an oppreſſive judgment, and the defendant does 
not put in his anſwer within the ſtated time allowed by 
the rules of the court, an Injunction will ifſue of courſe ; 


and when the anſwer comes in, the Injunction can only 


10 


INI. 


be continued upon a ſufficient ground appearing from 
the anſwer itlelf. But if an Injunction be wanted to 
ſay waſte, or other injuries of an equally urgent na- 
ture, then upon the filing of the bill, and a proper caſe 
ſupported by affidavits, the court will grant an Injunc- 
tion immediately, to continue till the defendant has put 
in his anſwer, and till the court ſhall make ſome further 
order concerning it: and when the anſwer comes in, 
whether it ſhall then be diſſolved, or continued till the 
hearing of the cauſe, is determined by the court upon 
argument, drawn from conſidering the anſwer and affi- 
davits together. 3 Comm. 443 8 

If an attorney proceeds at law, aſter he is ſerved with 
an Injunction to ſtay proceedings, on affidavit made 
thereof, interrogatories are to be exhibited againſt him, 
to which he ms anſwer on oath; and if it appears that 
he was duly ſerved with the Injunction, and hath pro- 
ceeded afterwards contrary thereto, the court of Chan- 
cery will commit the attorney to the Fleet for the con- 
tempt. 2 Lill. Abr. 64. But if an Injunction be granted 
by the Court of Chancery in a criminal matter, the court 
of B. R. may break it, and protect any that proceed in 
contempt of it. Med. Caf, 16. But a court of law will 
take ſuch notice of an Injunction, that the defendant ſhall 
have no advantage againſt the plaintiff for not proceed- 
ing within the time allowed by the rules of the court, if 
the delay was occaſioned by the defendants obtaining an 
Inj unction. 2 Burr. 660. 

If a cauſe at law be at iſſue, the Injunction may give 
leave to go to trial, and ſtay execution, Oc. The writ 
of Injunction is directed to the party proceeding, and to 
all and ſingular their counſellers, attorneys, and ſolicitors 
whoſoever; and concludes, joining, We command that 
you, and each of yoh, deſiſt trom all further proſecution 
whatever at common aw, for or concerning any matters 
in the complaint contaſned, under pain, c. Lide more 
on this ſubject, 3 New Abr: 14 Yin. Abr. title Injunc- 
tion: Com. Dig. title Chancery D. (8). 


INJURY, Ljuria.] A wrong or damage to a man's 
perſon or goods. The law puniſheth Injuries; and ſo ab- 
hors them, that, in certain caſes, it grants writs of anti- 
cipation for their prevention. But the law will ſuffer a 
private Injury rather than a public evil; and the act of 
God, or of the law doth Injury to none. 4 Rep. 124: 
10 Rep. 148. | 

INLAGARE, To admit or reſtore to the benefit of the 


law. Annal. Wawerl. ſub anno 1074. 


INLAGATION, Ialagatio, from the Saxon In lagian, 
i. e. Inlagare.] A reſtitution of one outlawed, to the pro- 
tection of the law, and benefit of a Subject. Brag. lib. 3. 
tract. 2. c. 14: Leg. Canut. par. I. c. 2. 

INLAGH, Inlagatus, vel homo ſub lege.] He who was 
of ſome frank-pledge, and not outlawed. It ſeems to 
be the contrary to Lag. Bratt. tract. 2. lib. 3. c. 11. 

INLAND, Is faid to be terra dominicalis, pars ma- 
nerii dominica, terra interior vel inclaſa; for that which 
was let to tenants was called Oatland. In an antient will 
there are theſe words; 'To Yulfee | give the Inlands or 
demeans, and to E/fzy the utlands or tenancy. Teftam, 
Britberico. This word was in great uſe among the 
Saxens, and often occurs in Dome/day-book. See Inlantal. 


INLAND BILLS, See Bills of Exchange. 
INLAND 


* 


INL 


INLAND TRADE, A Trade wholly managed at 
home, in one country. Merc. Did. It is properly uſed in 
contradiſtinction to Commerce, and ſo is the word Trade 
generally; though the words Trade and commerce are 
frequently confounded, eſpecially with reſpe& to the 
former being uſed for the latter. 

INLANTAL, INLANTALE, Demeſne or inland, 
to which was oppoſed delantal, land tenanted or out- 
lawed. Cowell. | 

INLEASED, From Fr. enla/5.] Intangled or in- 
ſnared ; the word we may read in the champion's oath, 
Co. Inft. 2 par. fol 247. 

INLEGIARE. When a delinquent has ſatisfied the 
law, and is again rectus in curid, he is ſaid /e inlegiare, 
Leg. Hen. I. cap. 11. See Inlagare, 

INMATES, Perſons who are admitted to dwell with 
and in the houſe of another, and not able to maintain 
themſelves. Kitch. 45. Theſe Inmates are generally idle 
perſons harboured in cottages ; wherein it hath been 
common for ſeveral families to inhabit, by which the 
poor of pariſhes have been increaſed ; but ſuffering this 


was made an offence by ſtatute, 31 Elix. c. 7, repealed ' 


by fat. 15 Geo. 3. c. 32, liable to a forfeiture of 105. a 
month, inquirable of in the court leet, &c. If one 
have a houſe wherein he dwells, and lets part of it, ſo 
that there are ſeveral doors into the ſtreet, it is as two 
houſes, and the under-tenant ſhall not be accounted an 
Inmate : But it is otherwiſe if there be but one outer 
door for both families. 2 Co. Int. 378. A man keeps 
his daughter that is married, and her huſband, &c. by 
covenant, and they have ſome rooms in his houſe, they 
are not Inmates ; though if they live in one cottage, and 
part the houſe between them, and diet themſelves ſeve- 
rally, they will be Inmates within the ſtatute. If a 
perſon take another to table with him ; or let certain 
rooms to one to dwell in, if he be of ability, and not 
poor, he is no Inmate. Kitch. 45: See titles Poor; 
LVagrants. 

INNAMIUM For NAMIUM, A pledge. Du Cange. 

INNATURALITAS, Unnatural uſage. Hen. de 
Knyghton, in Edw. 3. p. 2572. 

INNINGS, Lands recovered from the ſea in Romney 
Marſh, by draining : antient records mention the In- 
nings of archbiſhops Becket, Boniface, and others; and 
at this day there is Elaerton's Innings, &c. Where they 
are rendered profitable, and termed Gainage lands. 
Law of Sewers, 31. 

INNONIA, From Sax. innan, i. e. intus.] An inclo- 
ſure. Spelm. Gl). 

INNOTESCIMUS. The ſame as videmus; it ſigni- 
fies letters patent, ſo called, which are always of a char- 
ter of feoffment, or ſome other inſtrument, not of record, 
concluding Innoteſcimus per praſentes, &c. 

INNOVATIONS, Are thought dangerous by our 
laws; and the antient Judges of the law have ever ſup- 
preſſed them, leſt the certainty of the common law 
ſhould be diſturbed. In the reign of King Ed. III. the 


judges ſaid, we will not change the law, which always 


hath been uſed ; and in the time of King Hen. IV. they 
declared it would be better that it ſhould be turned to a 
default, than that the law ſhould be changed, or any In- 
novation made. 1 z/. 379, 303. | 

INNOXIARE, To purge one of a fault, and make 
him innocent. Leg. Ethelred, c. 10. 


INNS, 


INNS axp INNEEEPERS. Common Inns are in- 
ſtituted for paſſengers; for the proper Latin word is 4. 
verſorium, becauſe he who lodgeth there is g divers 
tens ſe @ via. 8 Rep. Cayle's caſe. Convel. 

Inns were inſtituted for lodging and relief for tra- 
vellers; and, at common law, any man might ere& and 
keep an Inn, or alehouſe, to receive travellers, but now 
they are to be licenſed. See title A4/ehouſes. 

Every Inn is not an alehouſe, nor every alehouſe ar: 
Inn; but if an Inn uſes common ſelling of ale, it is then 
alſo an alehouſe; and if an alehouſe lodges and enter. 
tains travellers, it is alſo an Inn. Burn. J. 

If the keeper of an Inn harbours thieves, or perſons 
of ſcandalous reputation, or ſuffers frequent diſorders in 
his houſe; or ſets up anew Inn, in a place where there is 
no manner of need of one, to the hindrance of other an- 
tient and well-governed Inns, or keep it in a ſituation 
wholly unfit for ſuch a purpoſe, he may by the common 
law be indicted and fined. H. P. C. 146: Dal. 33, 34: 
1 Haw. P. C. c. 78. 

By the commiſſion of the peace, two Juſtices (one of 
the quorum,) may inquire of Innholders, and of all and 
ſingular other perſons who ſhall offend in the abuſe of 
weights and meaſures, or in the ſale of victuals, again 
the form of the ordinances in that behalf. Burr, 7. 

Innkeepers not ſelling their hay, oats, beans, Sc. and 
all kinds of victuals for man and beaſt, at reaſonable 
prices, having reſpect to the price ſold in the markets 
adjoining, without taking any thing for litter, they ſhal! 
be fined for the firlt offence, and for the ſecond be im- 
priſoned for a month, and for the third ſtand on the 
Pillory. Rates and prices may be ſet on all the com- 
modities ſold by Innkeepers : and if they extort any un- 
reaſonable rates, they may be indicted. 2 Cro. 609 : 
Carthew 150. See alſo ftats. 12 E. 2. c. 6: 3 Hen. 8. 
c. 8: and this Dictionary, title /74uallers, 

If any Innkeeper, alehouſe-keeper, victualler, or ſutler, 
in giving any account or reckoning in writing, or other- 
wiſe ſhall refuſe or deny to give in the particular number 
of quarts or pints, or ſhall ſell in meaſures unmarked, it 
ſhall not be lawful for him, for default of payment of 
ſuch reckoning, to detain any goods, or other thing, be- 
longing to the perſon or perſons from whom ſuch reck- 
oning ſhall be due, but he ſhall be left to his action at 
law for the ſame, any cuſtom or uſage to the contrary 
notwithſtanding. Stat. 11 & 12 V. 3. c. 15.4 2. 

If one who A a common Inn, refuld to receive 2 
traveller as gueſt into his houſe, or to find him victuals, 
or loeging, upon his tendering a reaſonable price for the 
ſame; the Innkeeper is liable to render damages, in an 
action at the ſuit of the party grieved, and may alſo be 
indicted and fined at the ſuit of the King: it is ſaid, he 
may be compelled by the conſtable of the town, to re- 
ceive and entertain ſuch a perſon as his gueſt; and that 
it is not material whether he have any ſign before his 
door or not, if he make it his common buſineſs to enter- 
tain travellers. 1 Hawk. P. C. c. 78: 1 Vent. 333: 
Dalt. c. 7. 

Action on the caſe on an implied aſſumpſit will lie againſt 
the gueſts for things had, where the Innkeeper is obliged 
by law to furniſh him with meat, drink, Sc. And, when 
a gueſt calls for any thing at an Inn, the Innkeeper may 
Juſtify detaining the perſon of the gueſt, or a horſe, or 

other thing, till he is paid his juſt reckoning. Dyer 35 ; 
- AL» 
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INNS, 


Pac, Abr. title Inns. By the cuſtom of the realm, if a 
man lies in an Inn one night, the Innkeeper may detain 
his horſe until he is paid for the expences; but if he 
gives the party credit for that time, and lets him depart 
without payment, he hath waived the benefit of the 
cuſtom, and muſt rely on his other agreement, having 
given credit to the perſon. 8 Mod. 172. : 
By the cuſtom of London and Ereter, if a man commit 


| a horſe to an Innkeeper, and he eat out his price, the 


Innkeeper may take him as his own, upon the reaſon- 
able appraiſement of four of his neigbbours; which was, 
it ſeems, a cuſtom ariſing from the abundance of traflick 
with ftrangers, that could not be known to charge them 
with the action; but the Innkeeper hath no power to 
ſell the horſe by the general cuſtom of the realm. Bac. 
Abr. title Inns. | 

A perſon brings his horſe to an Inn, and leaves him in 
the ſtable there; the Innkeeper may keep him till the 
owner pay for the keeping: and, it is ſaid, if he eat out 
as much as he is worth, the maſter of the Inn, after a 
reaſonable appraiſement, may fell the horſe and pay him- 
ſelf. Tele 65. But if one bring ſeveral horſes to an Inn, 
and afterwards takes them all away, but one; the Inn- 
keeper may not ſell this horle for payment of the debt 
for the others, but every horſe is to be fold to ſatisfy 
what is due for his own meat. 1 BAA. 207, 217. 

If an Innkeper receives a ſtage coach, and from time 
to time ſuffers the ach and horſes to depart without 
payment, he gives credit to the owners, and cannot after- 
wards detain the coach and horſes for what was for- 
merly due. Stra. $50. 

A gueſt in a common Inn ariſing in the night time, 

and carrying goods out of his chamber into another room, 
and from thence to the ſtable, intending to ride away 
with them, is guilty of felony, although there was no 
treſpaſs in the taking of them; which is yet generally 
required in cafes of felony. Dalt. c. 40: Burn. : 
1 Hawk. P. C. c. 23.418. So a gueſt who hath a piece 
of plate fet before him in an Inn, may be guilty of felony 
in fraudulently taking away the ſame. 1 Zawt. P. C. 

lans were allowed for the benefit of travellers, who 
have certain privileges whilſt they are in their journies, 


and are in a more peculiar manner protected by the-law : 


it is for this reaſon that the Innkeeper thall anſwer for thoſe 
things which are ſtolen within the Inn; though not de- 
livered to him to keep, and though he was not acquainted 
that the gueſts brought the goods to the Inn; for it ſhall 
be intended to be through his negligence, or occaſioned 
by the fault of him or his ſervants. 8 Rep. Caley's caſe. 
Soldiers billetted are gueſts. Cl/aze. 97. 8 

If an attorney hires a chamber in an Inn for a whole 
term, the hoſt is not chargeable with any robbery in it, 
becauſe the party is, as it were, a letiec. J. 877. 

If one comes to an Inn, and makes a previous contract 
for lodging for a ſet time, and doch not eat or drink 
there, he is no gueſt, but a lodger, and ſo not under the 
Innkeeper's protection; but if he eats and drinks, or pays 
for his diet, it is otherwiſe. 12 Mod, 250 : 

If any theft be committed on a gveſt that lodgeth in 
an Inn, by the ſervants of the Inn, or by any other per- 
Has (not the guelt's ſervant or companion), the Iun- 
keoper is anſwerable in action on the caſe: but if the 


* be K a traveller, but one of the ſame town, the 
OL. II. | 


— 


— —— —— — 


— — 


— 


C OUR T. 


maſter of the Inn is not chargeable for his ſervant's 
theft; and if a man is robbed in a private tavern, the 
maſter is not chargeable, 8 Rep. 32, 33. 

One came to an Ionkeeper and requeſted kim to take 
charge of goods till a future day, winch the Innkeeper 
refuſcd, becauſe his houſe was full of parce!s ; the perſon 
bringing the gocds then {at down in the Inn, kad ſome 
liquor, and put the goods on the floor immadlately be- 
hind him, when he got up the goods were mifing. Held, 
that the Innkeeper was liable, the goods being loſt during 
the time the plaintiff ſtaĩd ar get, 5 Term Rep, 273. 

In this a&ion the Innkeeper ſhall not anſwer for any 
thing that is out of his Inn, but only for ſuch things as 
are infra heſpitium, the words of the writ being 62 
bona Y cataila infra beſpitia illa exiflentia, &c. Pat if 
the Innkeeper put the gueſt's horſe to graſs, without 
orders, and the horſe is ſtolen, he ſhall make it g00d, 
8 Rep. 34. The Innkeeper ſhall not be charged, unleſs 
there ſhall be ſome default in him or his ſervant ; for, if 
he that comes with the gueſt, or who deſires to lodge 
with him, ſteal his goods, the hoſt is not chargeable : 
though if an Innkeeper appoint one to lie with another, 
he ſhall anſwer for him. Although the gueſt deliver not 
his goods to the Innkeeper to keep, Sc. if they be 
ſtolen, he ſha'l be charged: but not where the hoſtler re- 
quire his gueſt to put them in ſuch a chamber under lock 
and key, if he ſuffers them to be in an outward court, 
Sc. 2 Cheb. Abr. 334. See title Bailment. See further as 
to Inns this Dictionary, titles Alehouſes ; Drunkenneſs ; 
Aim; Gaming; and 1 Hase. P. Cc. 78, at length. 

INNS or COURT, Hy:1ia Curiæ.] Are fo called, 
becauſe the ſtudents therein, do not only ſtudy the law to 
enable them to practiſe in tae Courts in /Petminſter, but 
alſo purſue ſach other ſtudies, as may render them better 


qualified to ſerve the dag in his Court. Forteſcae, c. 49. 


Of thefe (ſays Sir Edvard Cate) there are four well 
known, diz. the Inner Temple, Middie Temple, Linceln's 
Iun, and Grax's Ian; which, with the two Serjeant*s Jans, 
and eight Inns of Chancery, vis. Clfford*s Inn, Sy mand 
Inn, Clement's Init, Hen's Inn, Furatvals Inn, Staples 
Inn, Pernard's Inn, and Thaive's Inn, (to which is 
ſince added New Jun,) make the moſt famous univerſity 
for profeſiion of the Law, or of any one human ſcience 
in the world, 

Our lans of Court, or Societies of the Law, which are 


Q 


famed for their production of learned men, are governed 


by Malters, Principals, Benchers, Stewards, and other 


proper oſcers; and the chief of them have chapels for 
divine ſervice, and all of them public halls for exerciſes, 
readiags and arguments, which the fudents are [avere / | 
obliged to perform and attend for a competent number of 
years, before admitted to ſpeak at the bar, Tc, The ad- 
miſſion and forms for this purpoſe muſt be in one of the 
T:1:s of Court, not in the Inns of Chancery. Theſe ſo- 
cieties or colleges, nevertheleſs, ate no corporation, nor 
have any judicial power over their members, but have 
certain orders among themſelves, which, by conſent, 


have the force of laws; for light offences, perſons are 


only excommoned, or put out of commons; for greater, 
they loſe their chambers, and are expelled; and when 
xpelied out of one Society, ſhall never be received by 
ally of the others. Al the leſſer Ians of Chancery ar: 
moſtly inhabited by attormes, ſolicitors, and clerks, and 
belong to ſome or other of the principal Inns of court, 
G vho 


INN 


who have been uſed to ſend yearly ſome of their barriſters 


to read to them. Forieſcue. Clifford*s Inn, Clement's Inn, 
and Lyon's Inn belong to The Inuer Temple; New Inn to 
T he Middle Temple; Furnival's Inn and Thaive's Inn to 


| Lincoln's Inn; and Staple's Iun and Barnard”s Iun to 


Gray's Inn. Dugd. Orig. 320. 5 
iINNUENDO, From #0, to nod or beckon with 
the head.] A word uſed in declarations, indictments, 


and other pleadings, to aſcertain a perſon or thing 


which was named before; as to ſay, he (ianuendo, i. e. 
meaning, the plaintiff) did fo and fo, when there was men- 
tion before of another perſon, 4 Rep. 17. An Innuendo 
is in effect no more than a predi3”', and cannot make 
that certain, which was uncertain before; and the law 


will not allow words to be enlarged by an Innuendo, ſo 


2s to ſupport an action on the cale for {peaking of them. 
Hob. 2, 6, 45: 5 Med. 345. An Innuendo may not en- 
large the ſenſe of words, nor make ſupply, or alter the 
caſe where the words are deſective. Hut. Rep. 44. In 
llander, both the perſon and ſcandalous words ought to 
be certain, and not want an Innuendo to male them 
out: if a plaintiff declares that the defendant ſaid theſe 
words, T hou art a thief, and ſtol:/t a mare, &c. (Innuendo 
the plaintiff,) without an averment that the words were 
ſpoken to the faid plaintiff, this is not good; becauſe it doth 
not certainly appear of whom they were ſpoken, and the 
Innuendo doth not help it. 1 Dauv. Abr. 158. The uſual 


method of declaring is, if the words were ſpoken to the 


plaintiff, the defendant ſaid the words 10, of, and con- 
cerning the plaintiff, If ſaid to a third perſon, the 
word zo is omitted. A man ſhall not be puniſhed for 
perjury, by the help of an Innuendo. 5 Mod. 344. 
And an Innuendo will not make an action for a libel 
good; if the matter precedent imports not ſcandal, &c. 
to the damage of the party. Mich. 5 Ann. Where ac- 
tion hes without an Innuendo, an Innuendo ſhall be re- 
pugnant and void; ſee 1 Danv. 158. See titles Iadict- 
ment; Libel; Aion; Perjury. . 
INOPERATIO. Of the legal excuſes to exempt a 


man from appearing in court, one is, inoperationis cauſe, 


viz. on the days in which all pleadings are to ceaſe, or 


in diebus non juridicis, Leg. H. 1. c. 61. 

INORDINATUS. One who died inteſtate, Mat, 
We/im. 1246. N 

INPENY AND OUTPENY. Money paid by the 
tuſtom of ſome manors, on the alienations of tenants, 
Sc. Regiſt. Prior. de Cehesferd, p. 25. 

INPKISII. Adberents or accomplices, 
Hen. 3. in Brady Hit. Engl. Ap pend. p. 180. 

INQU*#ST, 7#nquiftie.] An inquiſition of jurors, in 
cauſes civil and criminal, on proof made of the fact on 
either fide, when it is referred to their trial, being im- 
panelled by the ſheriff for that purpoſe ; and as they 
bring in their verdict, judgment paſſeth. S/aund?. P. C. 
e. 32: 

A InqQuesrT of OpFice, or Ingui/ition, is an in- 
quiry made by the King's officer, his ſheriff, coroner, 
or eſcheator, virtate oficiz, or by writ to them ſent for 
that purpoſe ; or by committioners ſpecially appointed, 
concerning any matter that entitles the King to the poſ- 
hon of lands or tenements, goods, or chattles. Fluch, 
L. 323, 4, 5. This is done by a jury or no determinate 
number, being either twelve, or leis, or more. As, to in- 
quire, whether the King's tenant for life died ſeiſed, 
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INQUEST. 


whereby the reverſion accrues to the King; whether A., 
who held immediately of the Crown, died without heirs, 
in which caſe the lands belong to the King by eſcheat ; 


whether B. be attainted of treaſon, whereby his eſtate is 


forfeited to the Crown; whether C. who has purchaſed 
lands be an alien, which is another cauſe of forfeiture ; whe- 
ther D. be an idiot, à nativitate, and, therefore, together 
with his lands, appertains to the cuſtody of the King; 
and other queſtions of like import, concerning both the 
circumſtances of the tenant, and the value or identity 
of the lands. "Theſe Inqueſts of Office were more fre- 
quently in practice than at preſent, during the continu- 
ance of the military tenures amongſt us; when, upon 
the death of every one of the King's tenants, an Inqueſt 
of Office was held, called an ingui/itio pa mortem, to in- 
quire of what lands he died ſeiſed, who was his heir, and 
of what age, in order to entitle the King to his mar- 
riage, wardſhip, relief, primer ſeiſin, or other advantages, 
as the circumſtances of the caſe might turn out. To ſu- 
perintend and regulate theſe inquiries the Court of wards 
and liveries was inſtituted by fat. 32 Her. 8. c. 46, 
which was aboliſhed at the Reſtoration, together with the 
tenures upon which it was found, 

With regard to other matters, the Inqueſts of Office 
ſtill remain in force, and are taken upon proper occaſions, 
being extended not only to lands, but allo to goods and 
chattels perſonal, as in the caſe of wreck, treaſure- trove, 
and the like; and eſpecially as to forfeitures for offences. 
For every jury which tries a man for treaſon or felony, 
every Coroner's Inqueſt that fits upon a e de , or one 
killed by chance-medley, is, not only with regard to 
chattels, but alſo to real intereſts, in all reſpects an In- 
queſt of Office; and if they find the treaſon or felony, 
or even the flight of the party accuſed, (though inno- 
cent, ) the King is thereupon, by virtue of this Of/ce four, 
entitled to have his forfeitures; and alſo, in the cafe of 
chance-medley, he or his grantees are entitled to ſuch 
things by way of deodand, as have moved to the death 
of the party. See titles Deodand ; Forfeiture. 

Whether a criminal be a lunatick, or not, ſhall be tried 
by an Inqueſt of Office, returned by the ſheriff of the 
county; and if it be found by the jury that he only 
feions himſelf lunatick, and he refuſes to plead, he ſhall 
be dealt with as one ſtanding mute. H. P. C. 226: 
1 Aud. 107. Where a perſon ſtands mute without mak- 
ing any anſwer, the court way take an Inqueit of Office, 


by the oath of any twelve perſons prelent,-1f he do ſo 


out of malice, from a perverſe or obſtinate diſpoſitions 
Sc. But after the iſſue is joined, when the jury are in 
court, if there be any need for ſuch ipquiry, it ſhall be 
made by them, and not by an Inqueſt of Office, 2 Had. 
P. C. c. zo. f 5. If a perſon attainted of felony eſcape, 
and, being retaken, denies he is the fame man, Inqueſt i; 
to be made of it by a jury before he is executed. 
2 Hawk. P. C. c. 51. See 1 Bur. 18, 19. Inquiſition on 
an untimely death, may be taken by juſtices of gacl-de— 
livery, oyer and terminer, or of the peace; if omitted 
by the Coroner, But it muſt be done publicly avd 
openly, otherwiſe it ſhall be quaſhed. By 37agna Charts, 
nothing is to be taken for Inqueſt of life or member. 
Stat. ꝙ Hen. Jo Ca 26. ; | . 

It is ſaid, there are two ſorts of Inquiſitions, one to in- 
form the King, the other to veſt an intereſt in him; the 
one need not be certain, but the other mult ; and where 
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INQUEST. 


an Inquiſition finds ſome parts well, and nothing as to 
others, it may be helped by melius inguirendum. 2 
Salk. 469. POLICY 

There is alſo a judicial writ ad izquirendum, to inquire 
by a jury into any thing touching a cauſe depending in 
court: Inquiſition may alſo be had upon extents of land, 
writs of ele2it, where judgment is had by default, and 
damages and coſts are recovered, Sc. Finch 484: 
2 Lil. Abr. 65. | 

Theſe 1uque/ts of Office were deviſed by law, as an au- 
thentic means to give the King his right by ſolemn mat- 
ter of record; without which he in general can neither 
talce, nor part with any thing. Finch, L. S2. For it is a 
part of the liberties of Exgland, and greatly for the 
ſafety of the ſubject, that the King may not enter upon 
or ſeiſe any man's poſſeſſions upon bare ſurmiĩſes without 
the intervention of a jury. Gilb. Hit. Exch. 132: Hob, 
347. It is however particularly enacted by /at. 33 
Hen. 8. c. 20, that, in caſe of attainder for high treaſon, 
the King ſhall have the forfeiture inſtantly without any 
Inquiſition of Office. And, as the King hath (in general) 
no title at all to any property of this ſort before office 
found; therefore, by fat. 18 Heu. 6. c. 6, it was en- 
acted, that all letters patent or grants of lands and tene- 
ments before office found, or returned into the. Exche- 
quer, ſhall be void. And by the Bill of Rights at the Re- 
volution, 1 V. M. fat. 2. c. 2, it is declared, that all 
grants and promiſes of fines and forfeitures of particular 
perſons before conviction, (which 1s here the Inqueſt of 
Office,) are illegal and void; which indeed was the law of 
the land in the reign of Edward the Third. 2 Jt. 48. 
See title Forfeiture. 

With regard to real property, if an office be found for 
the King, it puts him in immediate poſſeſſion, without 
the trouble of a formal entry, provided a Subject in the 


like caſe would have had a right to enter: and the 


King ſhall receive all the meſne or intermediate profits 
from the time that his title accrued. Finch, L. 325, 6. 
As, on the other hand, by the articuli ſuper cartas, 
28 Ed. 1. At. 3. c. 19, if the King's eſcheater or ſheriff 
ſeize lands into the King's hand without cauſe, upon 
taking them out of the King's hand again, the party ſhall 
have the meſne profits reſtored to him. 
There is not ſuch nicety required in an Inquiſition as 
in pleading ; becauſe an Inquiſition is only to inform the 
court how proceſs ſhall iſſue for the King, whoſe title 
accrues by the attainder, and not by the Inquiſition ; 
yet, in the caſes of the King and a common perſon, In- 
quifitions have been held void for incertainty. Lane 39: 
2 Nelſ. Abr. 1008. | 

In order to avoid the poſſeſſion of the Crown acquired 
by the finding of ſuch office, the Subje& may not only 
have his petition f right, which diſcloſes new facts not 
tound by the office, and his monſtrans de droit, which re- 
lies on the facts as found; but alſo he may (for the moſt 
part) traverſe or deny the matter of fact itſelf, and put 
it in a courſe of trial by the common-law proceſs of the 
Court of Chancery; yet ſtill, in ſome ſpecial caſes, he 
hath no remedy left but a mere petition of right. 
F inch, L. 324. Theſe traverſes, as well as the nonſrans de 
droit, were greatly enlarged and regulated for the be- 
nefit of the Subject, by the ſtatutes before-mentioned, 
and others fats. 34 Ed. 3. c. 13: 36 Ed. 3. c. 13: 
2 & 3 Ed. 6. c. 8. And in the traverſes thus given by | 
Aatute, which came in the place of the old petition of 


be alledged on both fides. 


INROLLMENT. 


right, the party traverſing is conſidered as the plaintiff. 
Law of Nifi Prius 201, 2: and mutt therefore make out 
his own title, as well as impeach that of the crown, and 
then ſhall have judgment quod manus Domini Regis amo- 
wveantur, &c. 3 Comm. 25 ö, 260. = 

Some of theſe Inquiſitions are in themſelves convidiions, 
and cannot afterwards be traverſed or denied; and 
therefore the Inqueſt or Jury, ought to hear all that can 
Of this nature are all In- 
quiſitions of /e de ſe ; of flight in perſons accuſed of fe- 
lony ; of deodands, and the like; and preſentments of 
petty offences in the ſheriff *s tourn or court leet, where - 
upon the pretiding officer may ſet a fine. Other Inqui- 
fitions may be afterwards traverſed and examined; as 
particularly the Coroner's Inquiſition of the death of a 
man, when it finds any one guilty of homicide ; for in 
ſuch caſes the offender ſo preſented muſt be arraigned 
upon this Inquiſition, and may difpute the truth of it, 
which brings it to a kind of indictment, the moſt uſual 
and effectual means of proſecution. 4 Cenm. 301. 


INQUIRENDO. An authority given in general to 
ſome perſon, or perſons, to inquire into ſomething for 
the King's advantage. Reg. 72. 

. INQUIRY, WII Tor. See Vit. 

INQUISITION. See title /rque/?. 

INQUISITION, Ex His mere, Is one way of pro- 
ceeding in Eccleſiaſtical Courts. Ve Inf. 596. And 
formerly the oath ex eco was a fort of Inquiſition. 

INQUISITORS, zzquifttores. ] Sheriffs, Coroners ſuper 
wviſam corporis, or the like, who have power to inquire in 
certain caſes; and by the ſtatute of Vm. 1, inquirors 
or Inquiſitors are included under the name of Miniſtri. 
2 Inſt. 211. 

INROLLMENT, Irretulatio.] The regiſtering or en- 
tering in the rolls of the Chancery, King's Bench, Com- 
mon Pleas, or Exchequer, or by the Clerk of the Peace 
in the records of the Quarter Seſſions, of any lawful act; 
as a ſtatute or recognizance acknowledged, a deed of 
bargain and ſale of lands, c. 

An Inrollment of a deed, may be either by the com- 
mon law, or according to the ſtatute : and Inrollment of 
deeds ought to be made in parchment, and recorded in 
court, for perpetuity's fake, Tin. 23 Car: Pajch, 24 
Car. 1 B. R. But the inrolling a deed doth not make it 
a record, though it thereby becomes a deed recorded; 
for there is a difference between matter of record, and a 
thing recorded to be kept in memory; a record being 
the entry in parchment of judicial matters controverted 
in a court of record, and whereof the court takes notice; 
whereas an Inrollment of a deed is a private act of the 
parties concerned, of which the court takes no cogn- 
zance at the time of doing it, although the court permits 
it. 2 Lil, Abr. Gg. ; 

Every deed, before it is inrolled, is to be acknowledged 
to be the deed of the party before a Maſter of the Court 
of Chancery, or a judge of the court, wherein inrolled; 
which is the officer's warrant for inrolling of the fame: 
and the Inrollment of a deed, if it be acknowledged by 
the grantor, will be good proof of the deed itſelf upon a 
trial. A deed may be inrolled without the examination of 
the party himſelf; for it is ſufficient if oath is made of 

the execution. If two are parties, and the deed 1s ac- 
knowledged by one, the other is bound by it: and if a 
man lives in New York, &c, and would paſs land ju 
England, a nominal perſon may be joined with him in 
| G 2 the 


INROLLMENT. 


the deed, who may acknowledge it here, and it will be 
binding. 1 Salk. 389. 

If the party dies before it is inrolled, it may be in- 
rolled afterwards; and Inrollments of deeds operate by 
virtue of the ſtatute of lnroilments ; but if livery and 
ſettin, Sc. be had before the inrolling, it prevents the 
operation of the Inrollment, and the party ihali be in by 
that, as the more worthy ceremony to paſs eſtates, 
1 Leon. 5: 2 Meß. A5r.1010. Although Inrollment, or 
matter of record, {hall not be tried per pats, yet the time, 
when the Inrollment of a deed was made, ſa!l. 2 Lil. 68. 

An indorſement on the back of the deed by the proper 
officer is tulitcientevidence of the Inrollment. Doug. 56, 8. 
And by fat. 10 Ann. c. 18, where a bargain and ſale en- 

rolled thall be pleaded with a profert, a Copy of the Ia- 
rollment hgned by the proper officer, and proved onoath to 
be a true copy, ſhall be of tneſame force as the deed itlelf, 
See titles Bargain and Sale; Deed ; Conveyance 3 Annuity, 

Inrollment is ordained in divers caſes by ſtatute; of 
bargains and ſales by . 27 H. 8 c. 16.— Deeds in cor- 
porations, Ic. fat. 34 & 35 II. 8. c. 22. Of writings in 
the counties of Lancaſer and Cheſter, &c. flat. 3 Blix. c. 26. 
Grants from the Crown of felon's goods, c. flat. 4 & 5 
WF. SM. c. 22. Of deeds and wills made of lands of Pa- 
piſts. See title Papiſis: and further on this lubjeR, title Re- 
_ giſtry of Deeds. 

INSCRIPTIONES. Written inſtruments by which 
any thing was granted. Blount. | 

IN>ECTATOR. A prolecutor or adverſary at law. 
Paroch. Antig. 388. 

INSERVIRE. To reduce perſons to ſervitude. Da 
Cange. 

INSETENA, Sax.] An inditch. Ordin. Romn, Ma- 
riſe p. 72. 

INSIDLE, The ſame with Y7gi7:# or Excubiæ. Fleta, 
Gb. 2. cap. 4. par. 3+ 

INSIDIATORES VIARUM. Way-layers; which 
words are not to be put in indictments, appeals, Cc. by 

frat. 4 H. 4. c. 2. And before this ſtatute, clergy might be 
denied felons charged generally as 1»/diatores Viarum, &c. 
See tat. 23 Car. 2. c. 1; and title Clergy, Benefit of. 

INSIGNIA, Enfignsor arms. Sce Arms and Geniility, 

INSILIUM, Evil advice or counſel. Hence, /n/ilia- 
rius, an evil counſellor. Sim. Dunelm. 

INSIMUL COMPU'TASSEY, Is a writ or action of 
account, Which lies not for things certain, but only for 
things uncertain. Bro. Acco. 81. Allo, in afſump/it, a count 
is ottea added to the declaration, called an Ie compu- 
zaſjet, i e. ſetting forth an account ated, wherein the 
defendant was found indebted to the plaintiff in fo much, 
as a conſideration for the defendant's promiſe to pay the 
ſam found in arrear, See this Dictionary, titles Aelions; 
Pleading ; Afjumpſit. : 

INSIMUL IENUIT. One ſpecies of the writ of 
formedon brought againit a ſtranger by a coparcener on 
the poſſeſſion of the anceſtor, c. See Formedon. 

INS!NUATION, iafeunatio.] A creeping into a man's 
mind or favour covertly ; mentioned in the t. 21 H. 8. 
c. 5. Infinuation of a Will is, among the civilians, the 

firſt production of it; or leaving it in the hands of the 
Regiſtrar, in order to its probate, 

INSOLVENT. Till of late the Chancery would not 
Pat out an inſolvent truſtee ; for that he was intruſted by 
the donor; an inſolvent perſon made executor cannot be 


put out by the Ordinary; for he is iutruſted by the teſ- 
| 7 
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tator. Cemb. 185: Carth, 457. But Chancery granted 
an injunction againſt him, not to intermeddle with the 
aſſets, any further than to ſatisfy the legacy given te 
himſelf; for in equity he is but a truſtee for the other le- 
gatees; (Who in this caſe were infants;) and where aà truſtee 
is inſolvent, the Court of Chancery will compel him to 
give ſecurity before he ſhall enter upon the truſt.” Cars, 
45 8. See titles Chancery ; Truſtees ; Bankrupt 3; Executer, 


Ins0.venT DEBTORS, See titles Debtors; Execu- 
tion.— Many acts have been from time to time made 
for the relief of theſe ; the laſt before theſe leaves went 
through the preſs was Hat. 34 Geo. c. 69, by which 
perſons actually in cuſtody on the 12th of February 
1794, and whoſe whole debts did not exceed the ſum of 
1000 J. were releaſed, on making atidavit of the ſur- 
render of all their eſtate and effects, and ſigning a ſche- 
dule thereof, delivered to the Clerk of the Peace at the 
ſeſſions next followirg their reſpective notices, of their 
name, trade, and two laſt places of abode (if ſo many); 
which were to be given in the London Gazette, and in 
the county newſpaper neareſt to the gaol where confined, 
(if out of London or the bills of mortality,) three times ; 
the firſt notice to be at leaſt twenty-one days before the 


ſaid ſeflions. The eſtate and effects of diſcharged Debtors, ' 


are veſted in the clerk of the peace, who is directed by 
the ſtatute to aſſign the ſame to ſuch creditors as the court 
ſhall direct; when the aſſignees are to uſe their beſt en- 
deavours to receive and collect the eſtate and effects of 
every ſuch Debtor, and with all convenient ſpeed make 
fale thereof; and if the Debtor be intereſted in, or entitled 
to any real eſtate, either eſtates-tail, or in poſſeſſion, re- 
verſion, or expectancy, the fame to be fold by public 
auction within two months after the aſſignment, being 
firit advertiſed in the Gazette, ſome daily paper, or 
country paper, if out of the bills of mortality, thirty 
days previous to ſuch ſale; and, at the end of three 
months after ſuch aſſignment, an equal dividend of the 
Debtor's effects was ordered to be made, and, if a ſur- 
plus, the ſame to be paid to the Debtor, Mortgages to 
take place of claims of an inferior nature. Priſoners not 
to be diſcharged of debts ſubſequent to February 12, 
1794. — Attornies, or ſervants, imptiſoned for embezzling 
money received for their employers, or any perſons who 
have obtained money, or bills of exchange, under falſe 
pretences, or removed goods to defraud landlords, or frau- 
dulently aſſigned their effects, are excluded from the benefit 
of the ſtatute. Priſoners in cuſtody for fees, on contempt 
for not obeying awards, not paying colts, or on econ. 
cap., to be dilcharged ; but the ſtatute does not extend to 
Debtors to the Crown or Revenuc; 201 per cent. to be al- 
lowed as a reward for diſcovering any part of a D-btor's 
eſtate not compriſed in the ſchedule ; and the diſcharge of 
fraudulent Debtors to be void. Perjury of prifouers to 
be puniſhable as in other caſes of perjury. 

INSPECTION. See Ape; Infancy; Trial. 

Trial by Inſpection, or examination, is, when for the 
greater expedition of a cauſe, in ſome point or iffue, 
being either the principal queſtion, or arnfing._ colhue— 
rally out of it, but being evidently the object of fene, 
the Judges of the court, upon the teſtimony of their own 
ſenſes, decide the point in diſpute. See 3 Comm. 331. 

INSPEXIM OS. Award ulgd in letters patent giving 
name to them, being the ſame with exemp'uication, and 
called in/peximus, becauſe it begins, Rex mu, & c. Is 
Speximis irrotulameutum quarand”, literar', patent“, &c. 
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INSTALLMENT. A ſettlement, eſtabliſhing, or 
ſure placing in; as Infallment into dignities, Sc. 

ee /fat. 20 Car. 2. c. 2. 
F 12 aaed promotions, where the frechold paſtes 
to the perſons promoted, corporal polteſſion 15 required, 
to veit the property compictely in the new Propiietor 
who, according to the diſttacuon of the Canons, ac- 
quires the jus ad re, or inchoate and imperfect right, 
by nomination and inſtitution ; but not tne % 72 re, or 
complete and full right, unleſs by corporal poii-flion, 
Therefore in digaities poſſeſſion is given by Inſtallment; 
in rectories and vicarages by induction, without which 
no temporal rights accrue to the mirilter, though every 
eccleſiaſtical power is velted in him by inſtitution. 
2 Comm. 312. 1 

Inſtallment ſigniſies alſo either the payment, or the 
time appointed tor payment, of different portions of a 
ſum of money; which, by agreement of the parties, in- 
ſtead of being payable in the groſs, at ore time, is to be 
paid in parts, at certain ſtated times; ſuch as are fre- 
quently ſpecified in conditions to bonds, Sc. or defea- 
ſances, or warrants of attorney to confeſs judgments, 
INSTANT, Lat. ia fans, inflantcr.] An indiviſible 


moment of time; which, though it cannot be atually 


divided, yet in intendment of law it may, and be ap- 

lied to ſeveral purpoſes: he who lays violent hands 
upon himſelf commits no felony till he is dead, ard 
when dead he is not in being ſo as to be termed a 
felon ; but he is ſo adjudged in law eo zx/tante, at the 
very Inſtant of this fact done. See title Ferfeiture. And 
there are many other like caſes where the liftant of time 
that 15 not diviſible in nature, in the conſideration of the 
mind is divided. P/czvd. 258, 6.: and vide Co. Lit. 
185.6: Vin. Abr. title Inſlant. A. l. 2. 

An Inftant is not to be confidered in law, as in logick, 
as a point of time, and no parcel of time; but in our 
law, things which are to be done in an Irflant, have in 
conſideration of law a priority of time in them. Vide Co. 
Lit. and Plowd. as cited before. Ard in ſeveral caſes, 
a difference is allowed in dur law in an Inſtant, as per 
mortem & poſt mortem, &c, See Show. 415 

INSTANTER, Lat.] Inſtantly or preſently. Law 
Lat. Die. 

Trial ſhall be had infarter where a priſoner between 
attainder and execution, pleads that he is not the ſame 
that was attainted. In ſuch a caſe a jury is to be impa- 
nelied to try this collateral iſſuc, v/z. the indentity at his 
perſon, and in ſuch collateral iſtue, the trial ſhail be 42 

fanttr, See Staundf. P. C. 165: Co. Lit. 157: 3 Burr. 
1809 1812, where an iſſu on the identity of the perion 
was joined, and the ſeveral pots following gers deter- 
mined. Firſt, it is to be ned aner, . unlels the 
court (upon eircumſtances) give time. 2dly, the award 
of the execution 15 to be by the ſecond judge, if the 
ſent nce before pronounced was for felony. 3d'y, The 
deſendant is not entitled to a copy of the record. athly, 
The court will not name the day of execution, but 
leare it io the ſheriff, See alſo this Dictionary, title, 
Execution of Criminals ; Tugquiliiion. | 

INSUYAURUM, I uied 1n ancient deeds for a flock 
of cattie ; Staurumn and inflauromentim, ſignify young 
beuſts, ſtore or breed. Mon. . ren. 1. p. 543. In 

fa rum was commonly taken fir the whole flock upon 
a larm, as cattle, waggons, ploughs, and all other im- 


INS 


plements of huſbindry. Fleta, lib. 2. cop. 72. Inſtaurum 


cceliſiæ is applied to the books, veſtments, and all other 
uten ſils beloriging to a church. Syasd. Exet. aun. 1287. 

INS IRPARE, To plant or eſtabliſh. Brempt. 935. 

INSTITUTION, Zz/:atie.] Is when the bithop ſays 
to a clerk, who is preſented to a church hving, Iaſtitus te 
rectorem talis ecclſæ, cum curd animarum, Q accipe curam 
tua & mean: or it is a Faculty made by the Ordinary, 
whereby a Parſon is approved to be inducted to a rectory 
cr parſonage. If the bitkop upon examination finds the 
Clerk preſented capable of the benefice, he admits and 
inflitutes him; and Inſtitution may be granted either by 
the biſhop under his epiſccpal ſeal; or it may be done 
by the biſhop's vicar-general, chancellor or commiſſary; 
and if granted by the vicar-general, or any other ſubil1- 
tute, their acts are taken to be the as of the biſhop : 
alſo the inſtrument or letters teſtimonial of Inſtitution 
may be granted by the biſhop, though he is not in his 
dioceſe; to which ſome witneſſes ſhould ſubſcribe their 
names. 1 1. 344. The biſhop by Inſtitution transfer 
the cure of ſouls to the clerk; and if he refuſeth to 
grant Inſtitution, the party may have his remedy in the 
court of audience of the archbiſhop, by duplex guerela, 
Se; for Inftitution is properly cognizable iu the Eccle 
fiaitical Court: where Inftitution is granted, and ſuſ- 
pected to be veid for want of title in the patron, c. a 
{uperinſtitutizn hath been ſometimes granted to another, 
to try the tile of the preſent incumbent by ejzeRtment. 
2 Rel. Abr. 220: 4 Rep. 79. 

Taking a reward for Iaftitution incurs a forfeiture of 
double value of one year's profit of the benefice, and 
makes the living void. Stat. 31 Eliz c. 6. On Iypſti- 
tution the clerk hath a right to enter on the parſonage 
houſe and glebe, and take the tithes; but he cannot 
grant, let, or do any act to charge them, till he is in- 
ducted into the living: he is complete parſon as to the 
ſpirituality, by Inſtitution; but not as to the temporalty, 
By the Iuſtitution he is only admitted ad officiums 
to pray and preach; and is not entitled ad beneficium,. 
until formal induction. Plowd. 528. See Infaliment. 
The Church is full by Inſtitution againſt all common 
perſons, fo that if another perſon be atterwards inducted, 
it is vod, and he hath but a mere poſſeſſion ; but a 
church is not full againſt tie King till irduction. 2 14. 
358: 1 Rei, Rep. 151. When a biſhop hath given In- 
{titution to a clerk, he iſſues his mandate for induction; 
and if the archbiſhop ſhould inhihit the archdeacon to 
induct the clerk thus infiituted, he may do it notwith- 
ſtanding. The frit beginning of Infiitutiors to bene- 
hces, was in a national ſynod held at IFcftminfier, anna 
1124. For patrons did originally fill all churches by 
collation and Ivery; till this power was taken from 
them by canons. Sclden's Hit. of Titles, cad. 6 & 

9. 375. See turtier, ti les Pan; Adv; Simony, &C. 

INSUPER, Is uted by aaditors in their accounts in 
tie Exchequer; as when ſo much is charged upon a 
perfon as due on his acec unt, they fay ſo much remains 
7z;/ifer to ſuch an accuuntant, See titles Fecourts- 
Pubiick, 
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INSURANCE ox ASSURANCE, 


A Security given, in confideration of a ſum of money 
patd in hand of ſo much per cent. to an Aſſurer or Inſurer, 


to indemnify the Inſured from ſuch loſſes as ſha!l be ſpe- 


cihed 


— — — — ies a 


INSURANCE 


eified in the policy, or inſtrument of Aſſurance, ſub- 
ſcribed by the Inturer or Inſurers for that purpoſe, Di. 
Tr. and Com. 135: Savary's Dict. title Aſſurance & Po- 
lice d ¶urauce. 5 
It has been conceived, from a paſſage in Suetonius, 
that Cloardins Cad was the firſt who invented this cul- 
tom of Aflurance; but, with greater probability, Savary, 
in his Dictionaire de Commerce, title Aſſurance, thinks this 
cuſtom was firſt introduced by the Jews in the year 
1182; but whoever was the firſt contriver, or origina! 
inventor of this uſeful branch of buſineſs, it has been 
many ages practiſed in this kingdom, and is ſuppoſed to 
have been introduced here by ſome :alians from Lowe 
bardy, who at the ſame time came to ſettle at Au, 
and among us: and this being prior to the building of 
the Royal Exchange, they uſed to meet in a place where 
Lombard-ftreet now is, at a houſe they had called the 
Pawn Houſe, or Lombard, for tranſacting bufinels ; and 
as they were then the ſole negociators in Inſurance, the 
policies made by others in after-times had a clauſe in- 
ſerted, that thoſe latter ones ſhould have as much force 
and effect as thoſe formerly made in Lombardſtrcet. 
This latter opinion is adopted by Mr. Parke, in his 
« Syſtem of the Law of Marine Inſurances, Sc.“ a 
book long wanted by the profeſſion, and containing in- 
formation the moſt neceſſary to the commercial part of 
the community. It is founded almoſt ſolely on the de- 
ciſions of che late venerable Chiet Juſtice Mangfeld; a name 
that will ever be ineſtimably dear to all lovers of Zqury, 
and to none more than to the Merchants of London. 
From Mr. Parke's excellent Digeit of the Law on 
this ſubject, (2d. edition, 1790) the following abridgment 
has been compiled. | 
Varying a little from the order in which Mr. Parke 
has diſpoſed his matter, the ſubject may, for our preſent 
Purpole, be aptly divided as follows: 


I. Of MARINE INSURANCES. Firſt, conſidering, 


1. The Policy, its Nature. 

2. The Conſtruction to be put on it. 

3. Warranties in Policies. 

4. The Proceedings on Policies. 

5. Of Re-afſurances, aud Double Inſurances, 


II. Of Loss Es under fuch Policies. 


1. Of total Laſes, by Peril of the Sea. 

2. By Capture. 

3. Detention, 

4. Barratry, &C, 5 

5. Of general or groſs Average ; Average or partial 
Loſs ; and Adjuſtment. 

6, Of Salvage. 

7. Of Abandonment. 


III. Of FRaunD, ILLEGALITY,or IRREGULARITY; 
which either vitiate the Policy, or prevent à Reco- 
very, though a Loſs happen. 


1. Of direct Fraud in Policies. 

2. Of changing the Ship. : 

3. Deviation in the Voyage. 

4. Sea-worthineſs. 

5. Of Wager Policies. 

6. Of illegal Voyages, and Enemies“ Ships, &c. 


7. Of prohibited Good, 
8. Of the Return of Premium; in Caſes of vtid or 
fraudulent Policies. 


IV. Of BorToMry and REsPONDENTIA., 
V. OF INSURANCES oz LIVES. 
VI. Of INSURANCES agaii/? FIRE. 


Previous to entering into this detail it may be proper 
to ſay a few words as to who may be Inſurers or Under- 
writers; and what property may in general be inſured, 

At common law, and by the uſage of merchants, any 
perſon whatever might be an Inſurer : but this having 
led to dangerous confidence on the one hand, and un- 
principled fraud on the other, the „at. 6 Geo. 1. c. 18, 
was patled, authorizing his Majeſty to grant charters to 
the Royal Exchange ffurance Company, and the London 
Afſarance Company; and which ftatute prohibited any 
other Society or, E, from underwriting policies of 
Inſurance. Policies therefore are now either under- 
written by thoſe Companies, or individual underwriters; 
a policy ſubſcribed by any Society, or Partnerſhip, being 
abſolutely void. Parke 5, 9. 

The molt frequent ſubjects of Inſurance are, 1ſt, Ships, 
goods, merchandizes; the freight or hire of ſhips, 
zd, Houſes, warchouſes, and the goods in them from 
danger by fire. And 3d, Lives. (Of the two latter, fee 
Poſt V. VI.) Bottomry and Reſondeutia are alſo parti- 
cular ſpecies of property which may be inſured ; but 
which muſt be particularly expreſied in the policy, 
3 Burr. 1394: 1 Black, Rep. 405; unleſs by the uſage 
of the trade it is underſtood Parte 11. See % IV. 
And the lien of a factor upon goods is included in the 
term goods. 1 Burr. 489. Inſurance on ſeamen's wages 
is prohibited. Parke 12. A governor of a fort may in- 
ſure it againſt the attacks of an enemy. 3 Burr, 1905, 
Inſurance on enemies? property is now prohibited by 
frat. 33 Geo. 3 c. 27. § 4. See poſt III. 5, 7. 

I. 1. Policy is the name given to the inſtrument by 
which the contract of indemnity is effected between the 
Inſurer and the Inſured ; and it is not, like moſt con- 
tracts, ſigned by both parties, but only by the Inſurer, 
[the party who takes on him the riſk,] who, on that ac- 
count, it ſeems, is called The Underawriter, — Of Policies 
there are two kinds, valued and open; the difference is, 


that, in the former, property inſured is valued at prime 


colt at the time of effecting the policy; in the latter, the 
value is not mentioned. In the caſe of an open policy 
the real value mult be proved; in the other it is agreed, 
and it is juſt as if the parties had admitted it at the 
trial. 2 Burr. 1117. 

They are only ſimple contracts, but of great credit, 
and ought nat to be altered when once they are ſigned ; 
unleſs there be ſome written document to ſhew that the 
meaning of the parties was miſtaken, or unleſs they be 
altered by conſent. 1 Lex. 317: 1.Ath, 545: Salk, 444. 

A Policy is a ſpecies of property for which rrower will 
lie at the inſtance of the Inſured, if it be wrongfully wich- 
held from him. Parke 4. : 

The form of the policy now uſed, is two hundred years 
old, and is very irregular and confuſed, and often ambi- 
guous. It is partly printed, to ſerve for general pur- 
poſes common to all policies, and partly written, for the 
purpoſe of inſerting the names of the parties, and to 
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and the written clauſes ſhall 


{ſs their meaning; 
* Ys printed words. See 3 Burr. 


accordingly control 
1535 : Parke 5, 15. f ; 
here are nine requiſites of a policy. Finſt, The name 
of the perſon Inſured. It was formerly much the prac- 
tice to effect policies of Inſurance in Slant without nam- 
ing the perſons on whoſe account they were made ; this 
was found both miſchievous and inconvenient : to re- 
medy which, the fat. 25 Geo. 3. c. 44, directed the 
name of all perſons intereſted, or if they reſided abroad, 
the name of their agents in this kingdom to be inſerted 
in the policy. The proviſions of this act however, not 
being without their attendant evils, (ſee 1 Term Rep. 
313, 464,) it was repealed by flat. 28 Geo. 3. c. $6; 
which enacts, that it ſhall not 
make Aſſurance on ſhips or goods, without inſerting the 
name or firm of one or more of the parties intereſted ; or 
the name or firm of the conſignor or conſignee; or, of 
the perſon receiving the order for, or effecting, the po- 
licy ; or, of the perſon giving directions to effect the 
ſame. All policies without one or other of theſe requi- 
ſites to be null and void, 

Secondly, The names of the ſhip and maſter; unleſs 
the Inſurance be general, on any ſhip or ſhips. Pare, 19. 

Thirdly, Whether the Inſurance be made on ſhips, 
goods, or merchandizes. We may here obſerve, that a 
policy on goods generally does not include goods laſhed 
on deck, the captain's clothes, or the ſhip's proviſions. 
Parke 21. But a policy on the ſhip and furniture in- 
cludes proviſions ſent out in a ſhip for the uſe of the 
crew. 4 Term Rep. 206. See poſt II. 1,5. 

Feourthly, The name of the place at which the goods 
are laden, and to which they are bound, A policy, 
therefore, from London to is void. Moll. 6b. 2. 
c. 7. $. 14. It is alſo uſual to ſtate at what ports or 
places the ſhip may touch or ſtay ; to avoid queſtions on 
deviation. Parke 22. 

Fifthiy, The time when the riſk commences, and when 


it ends. On the goods it uſually begins from the lading on 


board the ſhip, and continues till they are ſafely landed; 
on the ſhip, from her beginning to lade at A, and conti- 
nues till ſhe arrive at the port of deſtination, and be 
there moored in fafety twenty-four hours. SS 7. 

Sixthly, The various perils againſt which the Under- 
writer inſures. The words now uſed in policies are ſo 
compichenſive that there is ſcarcely any event unpro- 
vided for. The Inſurer undertakes to bear * all perils 
of the ſeas, men of war, fire, enemies, pirates, rovers, 
thieves, jettiſons, letters of mart and countermart, ſur- 
priſals, takings at ſea, arreſts, reſtraints, and detain- 
ments of Kings, Princes, and People of what nation, con- 
dition, or quality ſoever, barratry of the maſter and ma- 
riners ; and all other perils, loſſes, and misfortunes that 
have or ſhall come to the hurt, detriment, or damage 
of the iid goods and merchandizes, and ſhip, or any 
part thereot,”” 

The policy is frequently made with the words 4% or 
not 44% in it; which are peculiar to Exgliſb policies, and 
add greatly to the riſk : as though the thip be loft at the 
time of the Inſurance made, the Underwriter is liable, 
if there be no fraud. Parke 24, See 5 Burr. 2083. 

Seventhly, The Premium or conſidèration for the riſk, 
wich is always expreſſed in the policy to be received at 


e lawful for any perſon to' 


the tine of underwriting ; but policies in general are | 


INSURANCE I. 2. 


effected by the intervention of a broker, between whom 
and the Inſurers open accounts are kept by the uſage of 
trade; and who are therefore, it ſeems, liable, in an 
action, to the{Inſurers, notwithſtanding ſuch admiſſion by 
the words of the policy. Parke 26. | 

Eighthly, The day, month, and year on which the 
policy was executed, 

Ninthly, The policy muſt be duly ſtamped, wiz. on a 
policy for 1000/, and under, with a 6s. ſtamp, and 
above that ſum with a ſtamp of 115. 

By Hat. 11 Geo, 1. c. 30, When an Inſurance is made, 
a policy mutt be made out within three days under 2 
penalty of 100/.; and by the ſame ſtatute, promiſſory 
notes for Inſurances are void. | 

It is ſtated above, that policies are generally effected 
by the intervention of a Broker, and that the name of 
the agent of an Inſurer reſiding abroad muſt be men- 
tioned in the policy. It ſeems therefore the proper 
place here to mention, that ſuch agent or correſpondent is 
liable to an action for not injuring, which is to be tried 
on the ſame principles as an action on a policy; and the 
defendant is entitled to every benefit of which the Un- 
derwriter might take advantage. The whole law on 
this ſubje& is laid down in Sith v. Laſcelles, where 
Buller, J. mentioned three inſtances in which ſuch order 
to inſure mult be obeyed. 1. Where a merchant abroad 
has effects in the hands of his correſpondent here. 
2. Where, though the merchant has no effects in the 
hands of his correſpondent, yet the cauſe of dealing has 
been ſuch, that the one has been uſed to ſend orders for 
Inſurance, and the other to comply with them. 3. If 
the merchant abroad ſend bills of lading to his corre- 
ſpondents here, and ingrafts on them an order to inſure, |. 
as the implied condition on which the bills of lading 
ſhall be accepted. 2 Term Rep. 187. and zete. 


2. A Policy being conſidered as a ſimple contract of 
indemnity, muſt always be conftrued, as nearly as pol- 
fible, according to the intention of the contracting par- 
ties, and not according to the ftrict meaning of the 
words. And, in queſtions on ſuch conſtruction, no rule 
has been more frequently followed, than the uſage 
of trade, with reſpect to the voyage inſured. 1 Burr. 
347, &: See allo 2 Salt. 443, 5: 2 Sir. 1265, and 
peſt III. 3. 

A Pelicy on a ſhip generally from A. to B. was con- 
ſtrucd to mean till the ſhip was unladen. Sinn. 243. 
But if it contain the uſual words till macred txventy-four 
hours in ſafity, the Inſurers ſhall be anſwerable for no 
lois, that does not actually happen before the expiration 
of the time. Even though tlie lois was occaſioned by an 
act (of barratry by the maſter) committed during the 
voyage inſured. 1 Term, Rep. 252. 

Under a policy containing thoſe words, the Under- 
writers were held liable for a ſubſequent loſs; becauſe 
the Captain, the very day on which the ſhip arrived at 
her moorings, was ſerved with an order from Govern- 
ment to return in order to perform quarantine; and 
therefore the ſhip could not be ſaid to have moored 
twenty-four hours in ſafety, although ſhe did not go back 
for ſome days. 2 Stra. 1243. 

In a policy upon freight, if an accident prevent the 
ſhip from ſailing, the Inſured cannot recover the freight, 
which he would have carned if ſhe had completed her 

| voyage. 
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| 


voyage. 2 Stra. 125 t. But if the policy be a valued | 
policy, and part of the cargo be on board, when ſuch 
accident happens, the Inſured may recover to the whole 
amount. 3 Term Rep. 362. 

Wnen an Inſurance is at and from any place the ſhip 
is protected, from her firſt arrival during her preparation 
for the voyage; but if all thoughts of the voyage be 
laid aſide, the Inſurer is diſcharged. 1 At. 548: 
2 Ark. 359: and ſee 1 Black. Rep. 417, 8. 

The great and leading caſes on queſtions of conſtruc- 
tion are Wo, Trernay v. Etherington, and Pell; v. Royal 
Exchange Company. See 1 Burr. 241, 8. In theſe cafes, 
the principles to be obſerved in the conſtruction of po- 
Iictes, are fully conſidered; and in the latter of them, 
Lord Mansfield obſerved, that * the Inſurer, at the 


time of underwriting, has under his conſideration the 


nature of the voyage, and the uſual manner of doing it; 
and what is uſually done by ſuch a ſhip, wich ſuch a 
car go, in ſuch a voyage, is underſtood to be referred to 
by every policy.“ The ſame principles were adhered to 
in a ſubſequent caſe, where the ſame learned Judge re- 
marked that every Underwriter is preſumed to be ac- 
quainted with the practice of the trade he inſures; and 
if he does not know it, he ought to inform himſelf. 
Deougl.510—513. So in the conſtruction of a policy upon 
time, the ſame liberality prevails as in other caſes; and 
an attention to the meaning of the contrating parties 
has always been paid. Dong. 527 —531- 

The uſage of trade with reſpect to Eaf- India voy- 
ages has been more notorious than in any other, the 
queſtion having more frequently occurred, 


the ſhip's ſtay in Jadia for a year, and it is common by 
a new agreement to detain her a year longer. The 
words of the policy too are very general, without Iimi- 
tation of time or place. Theſe charter-parties are to 
notorious, and the courſe of the trade is ſo wel! kyuown, 
that the Underwriter is always liable for any interme- 
diate voyage, upon which the ſhip might be ſent while 
in India, though not expreſsly mentioned in the policy. 
Theſe principles were fully laid down and ſettled in the 
nine cauſes tried upon the ſhi;;, Vinchelſca, Eaſt Iudia— 
man; the nine verdicts in which were ultimately uvi- 
form, for the plaintiffs the Iuſured, againſt the Un— 
derwriters. 3 Burr. 1707: & /eqq. They have been 
ſince recognized and allowed in ſubſequent caſcs. See 
Parke 49, 51. | 
However, the parties may, by their own agreement, 
prevent ſuch latitude of conſtruction: nor need this be 
done by expreſs words of excluſion ; but if, from the 
terms uſed, it can be collected, that the parties meant fo, 
that conſtruction ſhall prevail. D-ugl. 27. And the cquit- 
able principles of conſtruction ſhall never be carried ſo 
far as that when a man has inſured one ſpecies of pro- 
perty, he ſhall recover a damage which he has ſuffered 
by the loſs of a different ſpecies. Thus, one who has 
inſured a cargo of goods cannot, under that Infurance, 
recover the freighc paid for the carriage ; nor can an 
owner who inſures the ip merely demand ſati:faction for 
the loſs of merchandize laden thereon, or extraordinary 
wages paid to ſeamen, or the value of proviſions by 
realon of detention of the ſhip at any port. Parte 52—061. 


See allo 1 Term Rep. 127, 130 and 7% II. 


The char- 
ter- parties of the India Company give leave to prolong 


3. A Warranty, in à policy of Inſurance, is à con- 
dition, or a contingency, that a certain thing ſhall be 
done or happen, and unleſs that is performed, there ts 
no valid contiact. 1 Term Rep. 345. It is immaterial for 
what end, if any, the warranty is inſerted in the con- 
tract; but, being inſerted, it becomes a binding condi— 
tion upon the Inſured, and he muſt fhew a literal com- 
pliance with it. Parte 318. So on the contrary war- 
ranties ſhall be ſtrictly conſtrued in favour of the In. 
ſured. As where a ſhip 1s warranted well on any day 
certain, though ſhe be loſt by eight in the morning of 
the day when the policy was effected at noon, the Un. 
derwriter ſhall be liable. 3 Term. Rep. 360. It is no 
matter whether the loſs happened in conſequence of the 
breach of warranty or not, for the very meaning of in. 
ſerting a warranty is to preclude all inquiry about it; 
materiality. 1 Term Rep. 346. It is alſo immaterial t9 
what cauſe the non-compliance is to be attributed ; fr 
although it might be owing to the mereſt accident, or 
to the molt wile and prudential reaſons, the policy i; 
avoided.” Corp. 607. 

In this ſtrict and literal compliance with the terms of a 
Warranty conſiils the difference between a Warranty 


and a Repreſentation ; the latter of which need only be 


performed in ſulſlance, while a Warranty mult always be 
complied with ſtrictly. In a Warranty the perſon mak- 
ing it takes the riſk of its truth or falſehood on himſelf; 
in a Repreſentation, if the Inſored aſſert that to be true 
which he either knows to be falſe, or about which he 
knows nothing, the policy is void on account of fraud; 
but a Repreſentation made without fraud, if not falſe in 2 
material point, does not vitiate the policy. Corp. 787 
Pare, c. 18: See pot III. 1 | 

In order to make written inſtructions binding 2s 1 
Warranty they muſt appear on the face of, and make a 
part of, the policy. Corp. 790. For though a. written 
paper be wrap! ug in the pclicy, and ſhewn to the Under- 
writers at the time of ſubſcribing, or even if it be av4- 

fered do the policy, it is not a Warranty, but a Repreſent- 
ation. Dosgl. p. 12. in 2. But a Warranty written 7 
the margin (tranſverſely, or otherwife) of the policy is 
conſidered to be equally binding, and liable to the ſame 
ſtriet conſtruction as if written in the body of the policy. 
Dong. 11, 12. 2. 4-13, 1. If the Underwriter pay the loſs 
on a policy, and after find that ſuch Warranty was not 
ſtrictly complied with, he may recover back the money 
again by action: See 1 Term Rep. 343; which wa: 
alſo a caſe ariſing on a Warranty in the margin of 
a policy. | 

The various kinds of Warranties are too numerous to 
be mentioned; depending generally upon the particular 
circumſtances of each cafe, Ihe three cafes of War- 
ranty, on which moſt queſtions have ariſen, are, as to the 
time of failing, convoy, and neutrality of property. 

As to the firſt of theſe: if a man warrant to ſail % a par- 
cular day, and be guilty of a breach of that Warranty, 
tie Underwriter is no longer anſverable. Parke 325. 
c. 18. And a detention by Government, previous to ie 
propoſed day of ſailing, is no excuſe for not comp!ving 
with the Warranty, nor a peril within the terms of the 
policy. Corp. 784. So if the Warranty be to fail /. 
a ſpecific day, and the ſhip fail before, the policy 1? 


equally avoided as in the former cale; Parte 326. ! 
| " But 
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But when a ſhip leaves her port of lading, having a full 
and complete cargo on board, and having no other view 


* eee 
but the fafeſt mode of failing to her port of delivery, 


for which purpoſe ſhe touches at any particular place of 
rendezvous for convoy, Sc. her voyage matt be ſaid to 
commence from her departure from that port, and though 
ſhe be detained at ſuch place of rendezvous by an em- 
bargo, ſhe has complicd with the Warranty. Comp, 
601—8: and ſee Tln v. Fergrfſen, Dongl. 361. acc. 
What thall be a departure from tine port of Londen, or 
rather what is the port of Landon, remains yet undecided. 
It ſeems, however, that Crave/crd is the limit of that 
port, where veſſels receive the Cuitom-houſe cocket, 


7 1 * 1 * h ay 
their final clearance, on board, and from hence they 
mult depart on ghe day mentioned in the Warranty. 


Parke, c. 18. 

As to Warranty of ſailing with convey. 
ſured warrant that the veilel Hall depart with convey, 
and it do not, the policy is defeated, and the Under- 
writer is not reſponſible. - 4 convey means a naval 
force under the command of that perton whom Govern- 
ment, or any authorized by them, may happen to ap- 
point. Parke, c. 18. 

A failing with convoy from the uſual place of rendez- 
vous, as Spzh:ad tor the port of Lonaen, is a departure 
ith convoy within the meaning of ſuch a Warranty. 
2 Hale, 443: 2 Sir, 1203, 5. And although the words 
vied are generally to 4 It) COnyVEyy Or to /a:l W772 
che, yet they extend to failing with convoy through- 
out the voyage. 3 Lev. 320. And this point was unanl- 


moully confirmed by the whole Court in more modern 


times. Dougl. 72. Lilly v. Eaver. 

But an unforeſeen ſeparation from convoy is a peril to 
which the Underwriter is liable. 3 Lev. 320: 2 Salk. 
443: Carih. 216: 1 Shu. 320: 4 Mod. 58: S. C. 
Aud even where the ſhip has without any neglect, by 
tempeſtuous weather, been prevented from joining the 
convoy at all; at leaſt, ſo as to receive the orders of the 
commander of the ſhips of war; if the do every thing 
in her power to effect it, it ſhall be deemed a ſatisfaction 
of the Warranty to fail with convoy. 2 Str. 1250, The 
duty of officers appointed for convoy to merchant ſhips 
is preſcribed by fat. 13 Car 2. fl. 1. c. 9. art. 17. con- 
firmed by fat. 22 Geo. 2. c. 33. F 2. art. 17. Parke 
350, . See 2% II. 4. 

The laſt ſpecies of Warranty above mentioned is 
that of neutrality; or that the ſhip and goods infured 
are neutral property. This is different from the 
tuo former; for, if this Warranty be not complied 
with, the contract is not merely voided as for a breach, 
but it is abſolutely void, ab 7zitio, on account of fraud, 
being a fact at the time of inſuring within the know— 


ledge-of the Inſurer; an error in which muſt therefore 


ariſe from a deliberate falſehood on his part, 4 Burr. 
1419: 1 Black. Rep. 427. And ſee po? III. But if the 
hip, Oc. is neutral at the time the riſk commences, the 
Inſurer takes upon himſelf the chance of war and pezce 
during the continuance of the policy. Doug!i. 732. Eden 
v. Parkinſen, : 

4. The oldeſt caſe in the books on a marine policy of 
iniurance is in 7 Rep. 47. b, which only ſerves however 
fo new that this contract was at that time very little 


underftood. In the reign of Queen F/izalcth, a ſtatute 
You, II. 
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INSURANCE I. 4. 


was paſſed, (43 Elix. c. 12,) to erect a particular court 
for the trial ot Inſurance cauſes in a ſummary way, by a 
commiſſion to the Judge of the Admiralty, the Recorder 
of London, two Doctors of the civil law, two common Law- 
yers, and eight Merchants, with an appeal by bill to the 
Court of Chancery. This ſtatute was explained by „at. 
13 & 14 Car. 2. c. 23; but the court erected by them is 
now entirely diſuſed; for this among many other rea- 
ſons, that its juriſdiction was not ſufficiently extenſive. 
See Str. 166: 1 Show. 396: 2 Sid. 121. Inſurance 
cauſes are now therefore decided, like all other queſtions 
of property, by a trial by jury in a court of common law; 
and which, on dee coniidcration, will appear the moit 
ſale, eligible, and (as now regulated) expeditious, mode 
that could be adopted. Parte Introd. 

Courts of Equity have no juriſdiction over ſuch queſ- 
tions, becauſe the demand is plainly a demand at law, 
and the damage as much the object of proof by witneſſes, 
as any other ſpecies of damage whatever. De CGHete v. 
London Aur. Comp., Bro. P. C, It; indeed, the truſtee in 
2 policy of Inſurance actually refuſe his name to the 
Cour gue truſt, in an action, or a commiſſion is neceſſary 
to examine witneſſes reſiding abroad; or where fraud 1s 
ſuſpected, and a diſcloſure of circumftances is to be pro- 
cured upon the oath of the Iniured ; in thete caſes, ap- 
plication may be to a Court of Equity. But, in all othor 
caſes, a court of common law 1s the proper forum. See 
1 A.. 547: 2 Aſk, 359: Parke, c. 20. And even if the 
parties, by a clauſe in the policy, ſhould agree to refer 
any diſpute to arbitration, that will not be a ſufficient 
bar to an action at law, unleſs a reference is in ſact 
made, or is depending. 1777 129. 

In order to recover upon a policy againſt either of the 
Inſurance Companies, (the Royal Exchange, or Londen 
Aſſurance,) the action muſt be Debt, or Covenant, as their 
policies are under ſeal; from hence aroſe an inconve- 
nience, as under the plea of a general iſſue in thoſe ac- 
tions the true merits of the caſe could ſeldom come in 
queſtion; to remedy this, the fat. 11 Geo. 1. c. 30. { 43, 
enables the jury to give ſuck part only of the ſam de- 
manded in debt, or ſo much damages in covenant, as 
on the evidence it appears the plaintiff in juſtice ought 
to have. 

In order to recover againſt a private Underwriter upon 
the policy, who merely ſubſcribes his name without any 
ſeal, the form of action is 2 ipecial Zudebitatus a, luft, 
founded upon the exprets contract, which action may be 
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brought in tae name cf the broker, effecting the POUCY 3 


8 


and by Hat. 19 Geo. 2. c. 37. 1 ©, within fifteen days 
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after Action 01 OUCMnt, dale PIA 11084123 On requeſt 1 Wiiting, 
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mult declare the amount of all Infurazces on the fame 
a | 
117, Parke, C. 20. 
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jt was tormerly vſual for the Inſured to bring ſeparate 
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actions againſt cach of the Underwriters (how many io- 
ever) on a policy, and proceed to trial on all. This was 
found to be expenſive, and, in fact, unjuſt; and the 
— ” * . . * . — 1 - 
Court of King's Bench intimated, that in ſuch a cate 
they would grant imparlances in all the actions but one, 
11124 nt 4 Sms af '#, 2 7) ', *® 7 | I i 
1111 chat Could we CI1S \s s 2 £2 (81 2. 27. K. 101. At lenetn 
Held introduced the preſent Ceꝶlidation-Naule, 
which 15 now admitted in general practice, by which 
the proceedings in all the actions but one are ſtaĩd; and in 
conlequence of this convenience the defendant under- 
11 take? 
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INSURANCE I. 5. 


2 Term Rep. 187. And, in the Jaſt place, the plaintiff muſt 

prove that the loſs happened by the very means ſtated 

in the declaration. 1 Term Rep. 304. See Hardw. 303. 
Sentences of foreign Courts of Admiralty are fre— 


takes not to file any bill in equity, or bring a writ of 
error for delay, and to produce all books and papers ma- 
terial to the point in iſſue. Parke Ini rod. | 

The „at. 19 Geo. 2. c. 37. § 7, alſo enables de- 
fendants to pay money into court in all ſuch actions; 
after which, if the plaintiff proceeds, and has not a ver- 
dict for more than the money paid in, he ſliall pay coſts 
to the defendant. 

When money has been paid by miltake to the Inſured, 
or where the Inſured wiſhes to recover back the pre 
mium, the proper remedy is by action for money had 
and received to the plaintiff's uſe. 1 Salk, 22: Shinn, 
412: 1 Show, 156. 

The declaration on a policy of Inſurance muſt ſet out 
the policy, and aver that it was figned by the defendant, 
and, that in conſideration of the premium, he undertook to 
indemnify the Inſured ; it mult then ſtate the intereſt of 
the Inſured, and ſhew the loſs to have happened by one 
of the perils mentioned in the policy, which mult always 
be Rated according to the truth of the fact. Parke, c. 20. 

More particularly as to the manner of alledging the 
loſs to have happened within the perils of the policy. To 
aver that the loſs happened by the fraud and negligence 
of the maſter, has been held a ſaficiert averment of, 
barratry, 2 Ld. Raym. 1349: 1 Str. 581; though it is 
now uſual to aver preciſely, in terms, that the loſs hap- 
pened by the barratry of the maſter or mariners. Parke, 
c. 20. Though the declaration alledge a total loſs, the In- 
ſured may recover for a partial one; for in actions for 
damages merely, the plaintiff may always recover , 
but not more, than the ſum laid in the declaration. 2 Burr. 
904: 1 Black, Rep. 198. So though the plaintiff appear in 
proof to have a larger interelt than is averred in the de- 
claration, yet he is entitled to recover to the amount al- 
ledged. Parte 402. c. 20. 

In order to entitle the Inſured to recover expences of 
ſalvage, it is not neceſſary to ſtate them in the declara- 
tion, as a ſpecial breach of the policy. They may be 
given in evidence, becauſe an Inſurance is againſt all 
accidents, and ſalvage is an immediate and neceſſary con- 
ſequence of ſome of thoſe ſtated in a policy. Hardy. 304. 

The general iſſue, oz afſump/tt, is the uſual plea to a 
declaration upon a policy againſt private perſons ; and 
under this plea and the general iſſue, pleadable by cor- 
porations, the defendant has a right to take advantage 
of all thoſe circumſtances which either render the policy 
void, or make it of no effect; ſuch as fraud, want of in- 
tereſt, not being ſea-worthy, deviation, non-pertourmagce” 
of Warranties, Oc. Parke 404. c. 20. ; 

The evidence to be given, and the proof neceſſary in 
actions on policies of Inſurance, may be collected from 
the ſtatement of the allegations requiſite in the plaintiff's 
declaration. It may, in addition, be ſhortly obſerved 
on this part of the ſubject, that the firſt piece of evi- 
dence 1s proof of the defendant's hand-writing to the 
policy, which, however, is molt generally admitted. 
Though the general uſage of trade is allowed to be 
given in evidence to control, or extend the words, yet 
no parole evidence ſhall be given which directly tends to 
contradict the terms, of a policy. u. 54. In an action 
againſt the Underwriter, the policy is evidence that the 
premium was paid; the Inſured however muſt prove his 
intereſt by a production of all the uſual documents, bills 


. of ſale, bills of parcels, of lading, Tec. See 2 Str, 1127 : 
1 


quently brought forward in Inſurance cauſes. It may 
be requilite therefore, to remark, that wherever the 
ground of ſuch ſentence is manifeſt, and it appears to 
have proceeded expreſsly upon the point in iſſue be- 
tween the parties, or wherever the ſentence is general, 
and no ſpecial ground is itated, there it thall be con- 
cluſive and binding; and the Courts here will not take 
upon themſelves, in a collateral way, to review the pro- 
ceedings of a forum, having competent juriſdiction of 
the ſubject- matter. But if the ſentence be ſo ambiguous 
and doubtful, that it is difficult to ſay on what ground 
the deciſion turned, or if there be colour to ſuppoſe, 
that the Court abroad proceeded upon matter not rele- 
vant to the matter in iſſue, there evidence will be al— 
lowed in order to explain; and if the ſentence upon 
the face of it be manifeſtly againſt law and juſtice or be 


contradictory, the Inſured ſhall not be deprived of his in- 


deranity ; becauſe any detention, by condemnation under 
particular ordinances or decrees, which contravene or 
do not form apart of the law of nations, is a riſk within a 
policy of Inſurance. Parke, c. 18. ad . And lee Doug“. 
55410574). Bernardi v. Motteux, Sce pojt I. 3. 


5. Re aſſurance is a contract, which the firſt Under- 
writer enters into, in order to relieve himſelf from thoſe 
riſks which he has previouſly undertaken ; by throwing 
them upon other Underwriters, Who are called Re-at- 
ſurers. It is a ſpecies of contract ſtill countenanced in 
moit parts of Europe, and which was admitted in Eug— 
land till it was fourd productive of glaring and enormous 
frauds, which rendered it deſtrudtive of the benefits it 
was originally intended to promote. The Legitlature, 
therefore, found it neceſſary to interpoſe, by an act which 
permitted only ſuch contracts of Re-aſſurance as tended 
to the advancement of commerce, or the real benefit cr 
an individual, For this purpoſe the flat. 19 Ge. 2. 
c. 37. § 4, declares it to be unlawful to make Re-aſtur- 
ance, © unleſs the Aſſurer or Underwriter ſhould be 2. 
vent, become a bankrupt, or die; in either of which caics 
ſuch Aſſurer, his executors, adminiſtrators, or aſſigns, may 
make Re- aſſurance to the amount before by him affured 
expreſſing in the policy that it is a Re- aflurarce; high 
ſtatute extends to Re- aſſurances on 7ore/gz ſhips previoully 
inſured by foreign Underwriters. 2 Term Rep. 161. 

In France, as in other countries, it was formerly al. 
lowed to the Inſured to inſure the ſolvency of the Un- 
derwriter; but this practice is not allowed in Erg- 
land; and, though no expreſs notice is taken of it :n 
the above ſtatute, it ſeems that ſuch a policy would be 
looked on as a wager policy, and treated according!) 
See fot III. 5. ' 

Double Inſurance 1s totally different from Re-afſurance. 
It is where the ſame man is to receive two ſums inſtead 
of one, or the ſame ſum twice over, for the ſame loſs, by 
reaſon of his having made two Inſurances upon the ſam. 
property. 1 Burr. 496. It makes no difference whether 
ſuch Inturances are both or either made in the name 0! 
the Inſurer, or of another perſon, if actually made 01 
his account. Parke 285. | 

Theſe double Inſurances are not void. The perion 
inſuring, however, ſhall receive only one ſatis faction s 
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INSURANCE II. 1, 2. 


the real amount of his loſs, and no more, which he may 
recover againſt which ſet of Underwriters he pleaſes, 
And when one ſet of Underwriters pay the lots, they 
may call upon the other Underwriters to contribute in 
proportion to the ſums they have inſured. 1 Black. Rep. 
416: 1 Burr. 492. But though a double Infurance can- 
not be wholly ſupported, ſo as to enable a man to re- 
cover a two-fold ſatis faction; yet various perions may 
inſure various intereſts on the ſame thing, and each to 
the whole value, as the maſter for wages, the owner for 
freight, one perſon for goods, and another for bottomry, 
Sc. See Godin v. London Aſſure. Comp. 1 Burr. 489: 
1 Black. Rep. 103: In which caſe the defendants were 
expreſsly appriſed that there might probably be another 
Inſurance than that which they under wrote, 


II. 1. Tur Loss muſt always be a dire and imme— 
diate conſequence of the peril inſured, and not a remote 
one, in order to entitle the Inſured to recover. 1 Term 
Rep. 130. 7. à. 

A total loſs in Inſurances does not always mean that 
the property inſured is irrecoverably loſt or gone; but 
that, hy ſome of the perils mentioned in the policy, it is 
in ſuch a condition as to be of little uſe or value to the 
Inſured, and to juſtify him in abandoning his right to the 
Inſurer, and calling upon him to pay the whole of his 
Inſurance. Parke 98, 143. 

The Inſured may call upon the Underwriter for a total 
loſs, if the voyage be abſolutely loſt, or not worth pur- 
ſuing ; if the ſalvage be high, as half the value; or 
if further expence be neceſiary, and the Underwriter 
will not engage at all events to bear that expence, 
See Hamilion v. Meades, 2 Burr. 1198: 1 Black, Rep. 
276; and peſt 7. 

In a total lots, properly ſo called, the prime colt of 
the property inſured, or the value in the policy, mult be 
paid by the Underwriter, agcording to his proportioſt of 
the Inſurance, Where the policy is a valid one, it 1s 
only neceſſary to prove that the goods were on board 
at the time of the loſs ; unleſs the defendant can flew 
that the plaintiff had only a colourable intereſt, or has 
greatly overvalued the goods ; but, where it is an open 
policy, the value mult alio be proved. Parke 103, 111. 


Queſtions as to loſſes by Peri?s of the Sea have very 
ſeldom ariſen ; the general rule is, that every accident 
happening by the force of wind or waves, by thunder 
and lightening, by driving againſt rocks, or by the 
ſtranding of the ſhip, or any other violence that human 
prudence could not foreſee, nor human itrength reſiſt, is 
to be conſidered as a peril of the ſea; and for ſuch loſſes 
the Underwriter is anſwerable. Parte 61: 1 Show, 323: 
2 Relle's Abr. 248. p. 10: Comb, 56, 

An action was brought to recover the value of certain 
faves inſured by the policy; the facts were, that the 
captain of the ſhip miſſed the iſland, for which he was 
bound, (Jamaica,) and their water running ſh6rt, ſome 
of the ſlaves were thrown cverboard to preſerve the reſt, 
and the declaration {tated the loſs to have happened by 
perils of the ſea, Put it was held, the miſtake of the 
captain cannot be called a peril of the ſea. Gregsen v. 
Gilbert, Paſch, 23 Ger. 3: Parke, c. 3. 

A ſhip which 1s never heard of after her departure, 
Mall be preſumed to have periſhed at fea. See 2 $:r2. 

199: Parie 63. In England no time is fixed within 


— 


which payment of a loſs may be demanded from the Un- 
derwriter, in caſe the ſhip is not heard of. But a prac- 
tice prevails among merchants, that a ſlip ſhall be 
deemed loft, if not heard of within fix months after her 
departure for any port of Europe, or within twelve, 
if for a greater diſtance. This latter term, however, 
ſeems too ſhort with reſpect to India voyages, and is 
extended in Spain to a year and a half, and formerly in 
France to two years; and in caſe of an adjuſtment on 
ſuch ſuppoſed loſs, if the ſhip arrives, the Underwriter 
may recover back the money paid by him. Parte 63—5. 


2. Capture, as applied to the ſubject of Marine In- 
ſurances, is a taking of the ſhips or goods belonging to 
the Subjects of one country, by thoſe of another, when in 
a ſtate of public war. Parke, c. 4. As, between the Un- 
derwriter and the Inſured, a ſhip is to be conſidered as 
loſt by the Capture, though ſhe be never condemned at 
ail, nor carried into any port or fleet of the enemy ; and 
the Underwriter muſt pay the loſs actually ſuſtained. If, 
therefore, either before or after condemnation ſhe be re- 
taken, and the owner have paid ſalvage, the Inſurer muſt 
pay the loſs ſuſtained in conſequence. 2 Burr. 694, 6. 

No Capture by the enemy can be ſo total a loſs as to 
leave no poſſibility of recovery. If the owner himſelf 
ſhould retake at any time he will be entitled: and by 
feat. 29 Geo. 2. c. 34. $ 24, if an Engliſb ſhip retake the 
veſſel captured, either before or after condemnation, the 
owner 1s entitled to reſtitution on ftated ſalvage. See 
feſt 6. In all ſuch caſes, if the loſs be paid by the Un- 
derwriter before the recovery, he ſtands in the place of 
the Inſured, and will be entitled to the benefits of the 
reſtitution. Parke 66: 2 Barr. 683. 

Before the fat. 19 Ges. 2. c. 37, which aboliſhed 
wager- policies, the re- capture had a conſiderable effect 
upon the contract of Inſurance, and ſeveral caſes were 
determined on that queſtion. See 10 Jed. 77: 2 Burr. 
695 : Com. 360: 1 Hi. 191: 2 Stra. 1250: Parke 73 
—77 ; but now the contract is not at all altered be- 
tween the Underwriter and the Inſured by ſuch event. 
2 Burr. 695, 1198. 

By the marine law of Exgland, as practiſed in the Court 
of Admiralty, it was formerly held, that the property 
was not changed ſo as to bar the original owner in fa- 
vour of a vendee or re-captor, till there had bean a 
ſentence of condemnation. 2 Burr. 694. And now by 

feat. 29 Geo. 2. c. 34, already mentioned, this right of 
the original owner, in caſ2 of a re-capture, is pre- 
ſerved to him fer ever, upon payment of certain ſal- 
vage, from one-eighth to half the value, to the re-cap- 
tors. See poſt 6. 

A Capture having been illegal, but the charges and 
delay being great, the Inſured made a compromiſe bong 

/-42 for the liberation of the ſhip ; the Underwriters were 
held to be anſwerable for the charges of that compro- 
mile. Berens v. Rucker, I Black. Rep. 313: Parke 67. 

On this head it may alſo be proper to ſtate the fol- 
lowing act of parliament, againit ranging captured 
hips. It is remarkable that this ſtatute is not noticed 
by Mr. Parke; as previous to its paſſing, it ſeems, from 
the above caſe, that the Inſurers would have been liable 
to make good ſums. paid by the maſter for ranſom, par- 
ticularly as Mr. Parke ſtates, that the Inſurers are liable 
for the charges of ſuch compromiſe made, bond fide, 
whether the capture was legal or not, And in the cafe of 
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Jules v. Hall, the cireumflances of which took place 
before the paſſing of the act, the Court of B. R. deter- 
mined, that a promiſe by a captain of a ſhip on behalf 
of his owners to pay monthly wiges to a ſailor, in order 
to induce him to become a hoſtage, was binding on the 
owners, although they abandoned the ſhip and cargo, 
1 Term Rep, 73, 30. 

By flat. 22 Ges. 3. c. 25, it is made unlawful for any 
Subject to ranſom, or to enter into any contract for ran- 
ſoming any ſhip belonging to any Subjects, or any goods on 
board the ſame, which ſha!l be captured by the Subjects 
of any State at war with his Majeſty, or by any perſons 
committing hoſtilities againlt his Subjects. & 1. 

All contracts which ſhall be entered into, and all bills, 
rotes, and other ſecurities which ſhall be given by any 
perion for ranſom of any ſhip, or of any goods on board 
the ſame, ſhall be abſolutely void. & 2. 

If any perſon ſhall ranſom or enter into any contract 
for ranſomirg any ſuch ſhip, or any goods on board the 
ſame, ſuch perſon ſhall forfeit 500/., which may be ſued 
for by any one. 5 3. 


3. On queſtions of Detention not much difficulty has 
ariſen; the Underwriter, by expreſs words, undertakes 
eo indemnify againſt all damages ariling from the ar- 
Teſts, reſtraints, and detainments of Kiags, Princes, or 
People. Pare 78. ; 

Under theſe terms, in a policy, Deletion is ſaid to be 
an arreſt or embargo in time of war, or peace, laid on 
by the public authority of a State. And, therefore, in 
caſe of an arreſt, or embargo by a prince, though not 
an enemy, the Inſured is entitled to recover againſt 
the Underwriter. 2 Burr. 696. See this Dictionary, 
title Embargo. 

In caſe of Detention by a foreign power, which in 
time of war may have ſeized a neutral ſhip, in order to 
be ſearched for enemy's property, the coſts and charges 
conſequent thereon muſt be borne by the Underwriter, 
Saloucct v. Fehnſin, B. R. Hil. 25 Geo. 3; Parke 79. 
But a detention ſor non- pay ment of cuſtoms, or for na- 
vigating againſt the laws of thoſe countries where the 
iup happens to be, ſhall not fall upon the Underwriter. 
2 Fern. 176. | 

A detention by particular ordinances which do not 
form a part of the general law of nations, is a riſk 
within a policy of Inſurance. Per Bullcr, J. Parke 365. 
It is an undecided queſtion, whether a detention by 
the governing power of the country to which the ſup 
belongs, is a peril within the policy; though it ſeems that 
it is. See 2 Lad. Raym. 840: 2 Salk. 444: Parke 80. 
But if an armed force board a ſhip, and take part of the 
cargo, the Underwriters are not liable, on a count ſtat- 
ing the loſs to be by people to the pjaintif's unknown; 
for people in the policy means the governing power of 

the country. 4 Term Rep. 783. 

In all cafes of loſſes by detention before the Inſured 
can recover, he muſt abandon to the Underwriter what- 
ever claims he may have to the property Inſured, Parke 
$2. See poft 7. | 

4. The derivation of the word Barratry is very doubt- 
ful; it comes moſt probably from the Italian Barratrare, 
to cheat. Cœaup. 154. It may be thus defined: any act 
of the maſter or mariners, of a criminal nature, or which 
is groſsly negligent, tending to their own benefit, to the 
prejudice of the oxvaers of the ſhip, and without their 


queſtion has been made in certain cates, 


or any merchant lading goods thereon. 


conſent or privity, See 1 Sta. 881: 2 Ora. 1173: 
Cowp. 143: 1 Term Rep. 323. 

It is Barratry in the maſter to ſmuggle on his own 
account, Cowp. 143: 1 Term Rep. 252: 3 Term Rep, 
277. And in Reoterijon v. Exwwer, {1 Term Rep, 127,) 
Buller J. ſeemed to think the breach of an embargo was 
an act of Barratry in the maſter. But if the act of the 
captain be done for the benefit of his owners, and not 
with a view to his own intereſt, it is not Barratry. Some 
Who ſhall be 
conſidered as owner? and it has been determined, that 
if the owner of the ſhip freight it out for a ſpecifick 
voyage, the freighter is to be conſidered as owner pra 
hac vice; and if the maſter commit a criminal act, with- 
out h privity, though with the knowledge of the ori- 
ginal owner, it is Barratry. Cowp. 143, 154. 

An a& of the captain, «vith the knoxwledge of the owners 
of the if, though without the privity of the owner of 
the goods, who happened to be the perſon inſured, 1s not 
Barratry, as that crime can only be committed agazy/! 
the oxner of the ſip, and without his conſent. 1 Teri 
Rep. 323. And if the maſter of the ſhip be alſo the 
owner, he cannot be guilty of Barrairy. Pare 94. 

In an action by the Afured of goods, againſt the Un- 
derwriters for a loſs by the Barratry of the maiter, proot 
that the perion deſcribed in the policy as maſter, and 
who was treated with, and aQed as ſuch, carried the ſhip 
out of her courſe, for fraudulent purpoſes of his own, 
is prima facie ſufficient to entitle the plaintiff to recover, 
without thewing negatively that he was not the owner, or 
affirmatively, that any other perſon was. 4 Term Rep. 33. 

It is not neceſſary, in order to make the Underwriters 
liable, that the loſs ſhould happen zz the very a of Ban- 
ratry; for, in caſe of a deceitful deviation, the momen: 
the ſhip is carried from its proper track with an evil in- 
tent, Barracry is committed ; but the loſs, in conſequence 
of the act of Barratry, muſt happen during the woyage in- 
fared, and within the time limited for the expiration of 
the policy, 1 Term Rep. 252 : 4 Term Rep. 33: Comp. 


' 143: Parke 84—g0, 


The Underwriters, by expreſs words, undertake gene- 
rally for the Barratry of the maſter and mariners, even 
though the maſter is appointed by the inſured himſelf; 
a circumitance peculiar to the Inſurance Law of EAg lau. 
Parke 85, 

If a ſhip take a prize, and, inſtead of proceeding on 
her voyage, the captain is forced by the mariners to 
return to port with the prize, againſt the orders of his 
owners, the captain is juſtified by neceſſity, and it is not 
Barratry, becauſe not done to defraud the owners, 
2 Stra. 1264. 

Barratry in the maſter is ſeverely puniſhed by the 
laws of foreign nations ; and ſeveral ſtatutes have been 
paſſed to prevent theſe crimes in our own country. Ihe 
flat. 1 Ann. ft. 2. c. 9, inflicted the penalty of felony, 
without benefit of clergy, on any captain, maſter, ma- 
riner, or officer belonging to any ſhip, who ſhould wil- 
fully burn or deſtroy her, to the prejudice of the owner 
This was ex- 
tended by „at. 4 Geo. 1. c. 12, to owners and others 
guilty of thoſe acts, to the prejudice of Underwriters, as 
well as merchants: and the Hat. 11 Geo. 1, . 29, {Wl 
further enlarges it to all ſuch perſons guilty 20779 ie tO 
prejadice Underwriters, merchants, or owners. Ile 
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fat. 29 Geo. 3. c. 46, enforces the above as in Scot- 
ard, Proviſions are made, that, if the offence be com- 
mitted within the body of a county, the offender ſhall 
he tried in a court of common law; if upon the high 
ſeas, he ſhall be tried according to the directions of far. 
28 Hen. 8. c. 15» a . 

To this head may alſo be referred the proviſion in 
fat. 33 Geo. 3. c. 66. 8, which ſubjects the captain of 
any merchant-ſhip under convoy, who {hall wilfully diſ- 
obey the ſignals or inſtructions of the commander of the 
convoy, or deſerting the convoy without notice or leave, 
to proſecution in the Admiralty court, there to be ſen- 
tenced to a fine not exceeding 5co/. and impriſonment 
for not more than one year. See arte J. 3. 


5. The word Average is applied in various ſenſes in 
policies of Inſurance, which in this, above all other par- 
ticulars, are indiſtinct and confuſed, It is uſed as well for 
a contribution to a general Joſs as for a particular partial 
loſs. On the preſent occaſion we ſhall conſider the term 
of general or groſs average, in the former ſenſe, and 
average % in the latter. Parke 99: 3 Burr. 1555. 

Small or Petty Average conſiſts of ſuch charges as the 
maſter is obliged to pay, by cuſtom, for the benefit of 
the ſhip and cargo; ſuch as pilotage, beaconage, Oc. 
The term is alſo uſed for a imall duty paid by mer- 
chants, who ſend goods in the ſhips of other mcn, to 
the maſter, over and above the freight, for his care and 
attention ; none of theſe charges ever falls upon the Un- 
derwriter. Parke 100. See this Dictionary, title Average. 

When goods are thrown overboard in a ſtorm to lighten 
the ſhip, for the general ſafety of the ſhip and cargo, 
the owners of the ſnip and of goods ſaved are to contribute 
for the relief of thoſe whoſe goods are ejected ; this is 
called contribution, or general average; and was firſt 
uſed by the Rhodians, and introduced into Exgland by 
Iiliiam the Conqueror; againlt all loſſes ariſing from 
hence, the Underwriter by his contract expreſsly un- 
dertakes to indemnify the Inſured. Parte 99, 121, 9: 
3 Burr. 1556. Lex. Merc. 

Three things, it has been ſaid, muſt concur to make 
the act of throwing goods overboard legal. iſt, That 
what is fo condemned to deſtruction, be in conſequence 
of a deliberate and voluntary conſultation between the 
maſter and men. 2d, That the ſhip be in diſtreſs, and 
that ſacrificing a part be neceſſary for the preſerv- 
auou of the reſt. zd, That the ſaving of the ſhip and 
cargo be owing to the means uſed with that view. But 
the ſecond ſeems to be the only material one: if, there- 
fore, this jettiſon (the throwing over of the goods) do 
not fave the ſhip, bat the periſh in the ſtorm, there ſhall 
be no contribution of ſuch goods as may happen to be 
laved; but if the ſhip, being once preſerved by ſuch 
means, be afterwards loſt, the property (if any) ſaved 
from the ſecond accident, ſhall contribute to the loſs 
occaſioned by the former jettiſon. Parke 123. And ſee 
t2: Co. 63: 

The various accidents and charges, which will entitle 
the ſuffering party to call for a contribution, cannot eafily 
be enumerated, but it may be laid down as a general 
principle, that all loſſes ſuſtained and expences incurred 
voluntarily and deliberately, with a view to prevent the 
total lols of the ſhip and cargo, ought to be equally 
borne by the ſhip and her remaining lading. Sce Parke 
$24, C. Lex, Merc; 2 Term Rep. 407. 

J 


If goods be put on board a lighter to enable the 
ſhip to fail into harbour, and the lighter periſh, the 
owners of the ſhip and remaining cargo are to contri- 
bute ; but if the ſhip be loſt, and the lighter ſaved, the 
owners of the goods preierve@are not to contribute, they 


| lightening of the ſhip being an act of deliberation toc 


the general benefit, but the ſaving the hghter being de- 
cidental, and no way proceeding from 2 regard for tic 
whole. Pare 124. 

Diamonds and jewels, when a part of the cargo, 
muſt contribute according to their value; but flip pro- 
viſions, the perſons of the paſſengers, wearing appare!, 
and ſuch jewels as merely belong to the perſon, Bottom- 
ry, or reſfondentia bonds, and the wages of the ſailor-, 
ſhall not any of them contribute. Parke 120, 7, 9, 422 
See allo this Dictionary, title Carrier. 

In order to fix a right ſum on which the average cr 
contribution may be computed, and which in genera! 
is not made till the ſhip's arrival at her port of dilcharge, 
it is to be conſidered, What the whole ſhip, freight, and 
cargo would have produced net, if no jettiſon had been 
made; and then the ſhip, freight, and cargo are to bea: 
an equal and proportionable part of the loſs. According 
to the cuſtom of merchants in England, the goods thrown 
overboard are to be eſtimated at the price for which the 
goods ſaved were ſold, freight and all other charges be- 
ing firſt deducted. Parke 127, 8. 

The general rules as to a partial la, and its conſe- 
quences, were ſettled in the caſe of Lewis v. Racer. 
2 Burr, 1167, & jJeqq. from whence much of the ſubſe- 
quent information is drawn ; but the whole of the law 
on this part of the ſubject is more intricate and per- 
plexed than on any other queſtion of Inſurance. 

Periial Las then, when applied to the ſhip, means a 
damage, which ſhe may have ſuſtained in the courſe of 
her voyage, from ſome of the perils mentioned in the 
policy ; when to the cargo, 1t means the damage which 
the goods have ſuffered from ſtorm, Ec. though the 
whole or greater part thereof may arrive in port. By 
expreſs ſtipulation in the terms of the London policies 
theſe loſſes do not fall upon the Underwriters, unleſs 
they amount to 3/. per cent.; but if a loſs, ariſing from a 
general average, (1. e. a contribution to a genera! loſs,) 
thould be under 3 J. per cent. there the Underwriter is 
liable. And in all cafes of a partial lofts, the value in 
the policy can be no guide to aicertain the damage; 
but it becomes the ſubject of proof as in cate of an open 
policy. Pane 101—3. 

When goods ate partially damaged, the Underwriter 
muſt pay the owner ſuch proportion of the rime co? or 
value, in the policy, (or if no value 15 ſtated in the policy, 
then of the invoice price, with all charges and pre- 
mium of Inſurance,) as correiponds to the proportion of 
diminution in value occaſioned by the damage. Where 
an entire thing, as one hogſhead of ſugar, happens to be 
ſpoiled, if you can fix whether it be a third or fourth 
worſe, then the damage 1s aſcertained ; but this can only 
be done at the port of delivery, where the whole damage 
is known, and the voyage is completed; and, whether the 
price of the commodity be high or low, it equally aſcer- 
tains the proportion of damage; though no regard is to 
be paid to the riſe or fall of the market, as to the ſum 
to be paid by the Inſurer, which is, in either caſe, to be 
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be aſcertained by three Juſtices of the Peace. See hat. 


regulated only by the prime coſt or invoice price. Parke 
103, Sc.: 2 Burr. 1167. | 

Theſe rules can only apply to caſes where there is a 
ſpecific deſcription of goods, but where the property is 
of various kinds, an account muſt be taken of the value 


of the whole, and a proportion of that as the amount of 


the goods loſt, Parke 111. 
Some goods are of a periſhable nature; and, againſt 


the loſſes ariſing from the principle of corruption inhe- 


rent in ſuch, the Underwriters of London have exempted 
themſelves, by declaring in a memorandum contained in 
all their policies, that they will not be anſwerable for any 


partial loſs happening to corn, fiſh, ſalt, fruit, flour, or 


ſeed, unleſs it ariſe by way of general average, or in 
conſequence of the ſhip being ſtranded ; againſt a loſs 


by which Jatter event, however, in caſes of theſe pe- 


riſhable commodities, the two Inſurance Companies al- 
ready mentioned do not undertake to be anſwerable. 
See Burr, 1553. 

On this clauſe it has in ſeveral caſes been uniformly 
held, that no loſs ſhall be deerned total fo as to charge 
the Inſurers in caſe of ſuch periſhable commodities, as 
long as the commodity ſpecifically remains, though per- 
haps wholly unfit for uſe, 3 Burr. 1550. The caſe in 
2 Stra. 1065, to the contrary, has been ſince over-ruled 
by that of Maſon v. Skurray, Parke 116; in which it 
was alſo held, that the term Corn included peas and 
beans, and other particulars. See Parke 112—117. 

Where, after ſeizure by an armed mob, the veſſel was 
ſtranded, and part of the cargo (conſiſting of corn) 
taken by the mob at their own price, the loſs cannot be 
recovered as for a general average: but for ſuch part as, 
in conſequence of the ſtranding, was damaged and thrown 
overboard, the Inſured may recover, on a count, ſtating 
the loſs to be by ſtranding. 4 Term Rep. 783. 

When the quantity of damage, ſuſtained in the courſe 
of the voyage, is known, and the amount, which each 


Inſurer is to pay, is ſettled, it is uſual for the Under- 


writer to indorſe on the policy, © Adjuſted this loſs at 
ſo much per cent.” This is called an adjuſtment ; after 
which, if the Underwriter refuſe to pay, the owner has 
no occaſion to go into the proof of his loſs, or any of 
the circumſtances, the adjuſtment being conſidered as a 
note of hand. Parke 117, 8. So after judgment by 
default upon a valued policy, the plaintiff *s title to re- 
cover is confeſſed, and the amount of the damage is 
fixed by the policy. Dougl. 315: Thellufſon v. Fletcher. 
And if a loſs be total at the time of the adjuſtment, and 
the Inſurer pay for a total loſs, the Inſured is not ob- 


liged to refund, if it ſhould afterwards turn out to be 


partial, but the Inſurer will ſtand in the place of the 
Inſured. 4 Burr. 1966, © 


6. Salvage is an allowance made for ſaving a ſhip or 
goods, or both, from the danger of the ſeas, fire, pirates, 
or enemies; in which ſenſe it is here uſed, though it is 
alſo ſometimes incorrectly applied to ſignify the thing it- 
ſelf which is ſaved. Parke 131. And the Saver has 
ſuch a property in the goods, ſaved by his own exertions 
and danger, that, in an action of trover, it has been held 
the defendants might retain the goods till payment of the 
ſalvage. 1 Ld. Raym. 393: 2 Salk. 654. | 

When a ſhip has been wrecked, the law of England, 
by various ſtatutes, declares, that reaſonab/e ſalvage only 
ſhall be allowed to thoſe who ſave the ſhip or any of the 

goods; and what ſhall be a reaſonable allowance muſt 


12 Ann. ft. 2. c. 18: (made perpetual by „at. 4 Geo. 1. 
c. 12 :) Hat. 26. Geo, 2. c. 19: and this Dictionary, 
title Wreck, 

'The right of Owners on Re-capture has been already 
noticed, (ante 2.) The ſalvage in this caſe is regulated 
by fats. 13 Geo. 2. c. 4. 418: 29 Geo. 2. c. 34. 24; 
which enact, that if any prize, taken from the enemy, 
ſhall appear to have belonged to any cf his Majelly's 
ſubjects, it ſhall be reſtored to the former owner, upon 
his paying, in lieu of ſalvage, one-eighth of the value, 
if retaken at any time by one of his Majeſty's ſhips, It 
retaken by a privateer, before it has been twenty-four 
hours in the poſſeſſion of the enemy, the ſalvage paid to 
be one-eighth of the value; if above twenty four aud un- 
der forty-eight hours one-fifth ; if above forty-cight 
and under ninety- ſix hours one-third part thereof; and it 
above ninety-fix hours, a moicty or one-half part there- 
of; or, if the ſhip ſo retaken have been fitted out by 
the enemy as a ſhip of war, the ſalvage is in all caſes 
ſettled at a moiety. 

Wearing-apparel of the Maſter and ſeamen 1s always, 
excepted from the allowance of ſalvage. The valuation 
of a ſhip and cargo, in order to aicertain the rate of ſal- 
vage, may be determined by the policies of Inſurance 
made on them reſpeCtively ; if there be no reaſon to 
ſuſpect they are undervalued. If there be no policy, the 
real value muſt be proved by invoices, Oc. Parke 140: 
Lex. Merc. 

Underwriters, by their policy, expreſsly undertake to 
bear all expences of ſalvage. It is therefore not neceſ- 
ſary to ſtate them in a declaration as a ſpecial breach ot 
the policy. Hardw. 304. See ante I. 4. But if the 
Inſurer pay to the Inſured ſuch expences, and from par- 
ticular circumſtances the loſs be repaired by unexpected 
means, the Inſurer ſhall ſtand 1n the place of the Inſured, 
and receive the ſum thus paid to atone for the lols, 
1 Fez. 98. 

Where the Salvage is high, and the other expences 
are great, and the object of the voyage is defeated, the 
Inſured is allowed to abarnd:n to the Inſurer, and call 
upon him to contribute for a total loſs : which brings us 
to the ſubject of, 


7. Abandonment.— Before a perſon infured can demand 
from the Underwriter a recompence for a total loſs, he 
he muſt abandon to him whatever claims he may have to 
the property inſured ; and when the Underwriter has dit- 
charged his Inſurance, and the abandonment is made, 
he ſtands in the place of the Inſured, and is entitled to all 
the advantages reſulting from that ſituation, in caſe the 
ſhip or property, &c- is not totally loſt, or is afterwards 
reſtored by re- capture, &c. See Parke, c. 9: 1 Pez. 98. 

Abandonment is as ancient as the Contract of In- 
ſurance itſelf: the time, within which it muſt be made, 
was not however fixed in Exgland till lately, It is now 
held, that as ſoon as the Inſured receive accounts of ſuch 
a loſs as entitles them to abandon, they muſt, in the firſt 
inſtance, make their election whether they will abandon 
or not; and if they abandon, they muſt give the Under- 
writers notice in a reaſonable time, otherwiſe they waive 
their right to abandon, and can never after recover for 
a total loſs, 1 Term Rep. 608. But if the Inſured, 
hearing that the ſhip is diſabled and has put into port to 
repair, expreſs his deſire to the Underwriters to abandon, 
and be diſſuaded from it by them, and they order the 
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repairs to be made, they are able to the Owner for all 
the ſubſequent damage occaſioned by that refuſal, 
though it ſhould amount to the whole ſum inſured, 
erm Rep. 407. 
7 Wha A 333 is made, it muſt be total and 
® not partial. And though the Inſured may in all caſes 
* chooſe not to abandon, yet he cannot at his pleaſure ab- 
= andon, and thereby turn a partial into a total loſs. 
= 2 Burr, 697. | 
We have already ſeen (ante II. 1.) that the Inſured 
may abandon to the Underwriter, and call upon him for 
* atotal loſs, if the damage exceed half the value; if the 
voyage be abſolutely loſt or not worth purſuing ; if fur- 
ther expence be neceſſary, and the Inſurer will not en- 
gage, at all events, to bear that expence, though it 
jhould exceed the value, or fail of ſucceſs. But he can- 
not abandon unleſs at ſome period or other of the voy- 
age there has been a total loſs. 1 Term Rep. 187 : 
Parke, c. g. p. 166. Alſo, if neither the thing inſured, 
nor the voyage be loſt, and the damage does not amount 
> to a moiety of the value, he ſhall not be allowed to ab- 
aandon. See 2 Burr. 1211: 3 Ath. 195: and 6% v. 
22 Withers, 2 Burr. 683 : Which latter was the firſt caſe 
in which the doctrine of Abandoament was gone into at 
large, and the above principles ſully ſettled ; which have 
erer ſince been ſtrictly adhered to, and were particularly 
recognized in Milles v. Fletcher, Dougl.(219.)231.—And, 
in Hamilton v. Mendes, it was ſolemnly determined that 
the right to abandon muſt depend on the nature of the 
"28 cale at the time of the action brought, or at the time of 
; the offer to abandon; in that caſe, therefore, where there 
uus a capture and re- capture, and it was ſtated, that at 
due time of the offer to abandon, the peril was over, as 
due ſhip was ſafe in port, and had ſuffered no damage, 
| dhe Court held that the Inſured had no right to abandon. 
2 Burr, 1198 : 1 Black, Rep. 276: See allo, Parke, c. 9. 


III. 1. Por reis are annulled by the leaſt ſhadow 
of Fraud, or undue concealment of facts; both parties 
aare therefore equally bound to diſcloſe circumſtances 
within their knowledge. And if the Underwriter, at the 
time he underwrote, knew that the ſhip was ſafe arrived, 
the contract will be equally void, as if the Inſured 
had concealed any accident that had befallen the 
ſuip. Parke, c. 10: 2 Comm. 460: 1 Llack. Rep. 594 : 
wu urr. 1909. 
3X 8 Caſes of fraud upon this ſubject are liable to a three- 
1 fold diviſion; iſt, The a/egatio fal/i; 2d, The JSuppreſſio 
' EE vert; zd, Miſrepręſentation. The latter is made a ſepa- 

8 rate head; as though, if wilful, it is a direct fraud, yet 
i it happen by miſtake, if in a material point, it will 
equally vitiate the policy. Parke, c. 10. 
(247.) 260, 

As to the firſt point, ſeveral caſes have determined 
that the policy ſhall be void, where goods, &c. are in- 
tured as the property of an ally, or as neutral property, 
when in fat they are the goods of an enemy: and ſuch 
falſe aſſertions in a Policy will vitiate the contract, 
though the Joſs happen in a mode not affected by that 
talſity. Parke, c. 10: Skin. 327: 3 Burr. 1419: 1 Black. 
Rep. 427. 

The ſecond ſpecies of fraud, concealment of circum- 
ſtances, vitiates all contracts of Inſurance. The facts 
upon which the riſk is to be computed lie, for the moſt 


* 
S 


4 — Ss WW 


See Dougl. | 


: 306, He 


INSURANCE III. i. 


part, within the knowledge of the Inſured only. The 
Underwriter relies upon him for all neceſſary informa- 
tion; and muſt truſt to him that he will conceal nothing, 
ſo as to make him form a wrong eſtimate; on this 

round, where one having an account that a ſhip, de- 
{-ribed like his, was taken, inſured his own ſhip, without 
giving any notice to the Inſurers of what he had heard, 
the Policy was decreed in equity to be delivered up. 
2 P. Vins. 170: See 1 Black. Rep. 463, 594: 2 Stra. 
1183: Parke, c. 10. But there are many matters as to 
which the Inſured may be innocently ſilent; 1ſt, As to 
what the Inſurer knows; however he came by that 
knowledge; 2d, As to what he ought to know; 3d, As 
to what leſſens the riſk. And it may here be remarked, 
that an Underwriter is bound to know political perils, 
as to the ſtate of war or peace: He alſo ought to be 
acquainted with the nature and danger of every voyage, 
which may be called natural perils ; if he infure a pri- 
vateer, it is underſtood that he is not to be informed of 
its deſtination ; and, as men reaſon differently from dif- 
ferent fats, he needs not be told another's concluſion 
from known facts. In ſhort, the queſtion, in caſes of 
concealment, muſt always be, ** Whether there was, 
under all the circumſtances, at the time the Policy was 
underwritten, a fair ſtatement or concealment; fraudu- 
lent, if deſigned, or, if not deſigned, varying materially 
the object of the Policy, and changing the riſk under- 
ſtood to be run.“ — The above rules, and the whole 
doctrine of concealment were laid down in Carter v. 
Boehm, which was an Inſurance by the Governor of 
Fort Malborough in Bencoolen, againſt the event of the 
fort being taken by any European Power in the courſe 
of a year. 3 Burr. 1905: 1 Black. 593: And the rules 
there advanced and illuſtrated have been confirmed in 
ſubſequent caſes. Planche v. Fletcher, Dougl. (238.) 
251; and ſee Parke, c. 10. 

A Repreſentation is a ſtate of the caſe, not forming a 
part of the written inſtrument or Policy, as a Warranty 
does. Therefore if there be a miſrepreſentation it will 
avoid the Policy, as a fraud, but not as a part of the 
agrcement, as in the caſe of Warranty. And if a Re- 
preſentation be falſe in any material point, even through 
miſtake, it will avoid the Policy, becauſe the Underwriter 
has computed the riſk upon circumſtances which did not 
exiſt. Parke, c. 10. In the caſe of Pawſen v. Watſon, 
Lord Mansfield ſlated, that“ there cannot be a clearer 
diſtinction than that which exiſts between a Warranty, 
which makes part of. the written Policy, and a Collateral 
Repreſentation which, if falſe in a point of materiality, 
makes the Policy void; but if not material it can hardly 
ever be fraudulent.” Cowp. 785. And in Macdeoxwal v. 
Frazer, the ſame learned Judge laid down, that “ a 
Repreſentation muſt be fair and true. It ſhould be true 
as to all the Inſured knows ; and if he repreſents facts to 
the Underwriter, without knowing the truth, he takes 
the riſk upon himſelf :”? But the difference between the 
fact, as it turns out, and as repreſented, muſt be mate- 
rial. Deugl. (247.) 260: See alſo Bize v. Fletcher, or 
Lawabre v. Wiljen, Dougl. (271.) 284. and ante I. 3. 

The Policy 1s void if the Broker conceal any material 
circumſtances, though the only ground for not mention- 
ing them ſhould be that the facts concealed appeared 
immaterial to him. Shirley v. Wilkinſon, Dougl. ( 293.) 
But the thing concealed muſt be ſome fad, 
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wot a mere ſpeculation or expectation of the Inſured. Barber v. 
Fletcher, Ocugl. (292.) 305. 

In all theſe caſes of fraud, wherever there has been a 
an allegation of falſehood, a concealment of circum- 
ſtances, or a miſrepreſentation, it is immaterial whether 
it be the act of the perſon himſelf who is intereſted, or 
of his agent; for in either caſe the contract is founded in 
deception, and the policy 1s conſequently void. And 
this rule prevails, even though the a& cannot be at all 
traced to the owner of the property inſured. Steavart v. 
Dunlop, in Dom. Proc. 1785: Fitzherbert v. Matber, 
1 Term Rep. 12: Parke, c. 10, 

A Policy will not however be ſet afide on the ground 
of fraud, unleſs it be fully and /a!i5fatorily proved; and 
the burden of proof lics on the perſon wiſhing to take 
advantage of the fraud, At the ſame time, politive and 
direct proof of fraud is not to be expected, and from the 
nature of the thing circumſtantial evidence is all that 
can be given. Parke 214. As to the return of premium 
in caſes of fraud, ſee 2% 8. | 

2. It being neceſſary, except in ſome ſpecial caſes, to 
inſert the name of the ſhip, on which the riſk 1s to be 
run, in the Policy; it follows as an implied condition, 


that the Inſured ſhall neither ſubſtitute another ſhip for 


that mentioned in the Policy before the voyage com- 
mences, in which caſe there would be no contract at all ; 
nor, during the voyage, remove the property inſured 
from one ſhip to another, without conſent of the Inſurer, 
or without an wnavoidable neceſſity, under which every 


thing poſſible mult be done for the benefit of all con- 


cerned ; if he do, the implied condition is broken, and 
he cannot, in caſe of loſs, recover againſt the Under- 
writer. Parke, c. 16 : See 2 Stra. 1248: 1 Burr. 351: 
1 Term Rep. 611, note. 


3. Deviation is underſtood to mean a voluntary de- 
parture, without neceſſity or any reaſonable cauſe, from 
the regular and uſual courſe of the ſpecific voyage in- 
ſured. Whenever this happens, the voyage is deter- 
mined ; and the Inſurers are diſcharged from any reſpon- 
ſibility : becauſe the ſhip goes upon a different voyage 


from that againſt which the Inſurer undertook to indem- 


nify. And it is not material in this caſe whether the 
loſs be or be not an actual conſequence of the deviation: 
for the Inſurers are in no caſe anſwerable for a ſubſe- 
quent loſs, in whatever place it happen, or to whatever 
cauſe it may be attributed. Neither does it make any 
difference whether the Inſured was or was not conſent- 
ing to the deviation, Parke, c. 17. p. 294: and ſee 
Elliot v. Wilſon, Bro. P. C.—lIf therefore the Maſter 
of a veſſel put into a port not uſual, or ſtay an unuſual 
time, it is a deviation. And if the deviation be but for a 
ſingle night, or for an hour, it is fatal. But if a mer- 


chant ſhip carry letters of Marque ſhe may cha/e an 


enemy, though ſhe may not cruize without being deem- 
ed guilty of a deviation. Parke 295—9. 
Wherever the deviation is occaſioned by abſolute ne- 


ceifity ; as where the crew force the Captain to deviate, 


the Underwriters continue liable, 2 Stra. 1264, And 
the general juſtifications for a deviation ſeem to be 
theſe : to repair the veſſel, to avoid an impending ſtorm, 
to eſcape from an enemy, or to ſeek for convoy. 

If therefore a ſhip is decayed, or hurt by a ſtorm, 
and goes to the nearcit port to refit, it is no deviation, 
becauſe it is for the general intereſt of all concerned. 


1 4th. 545 : Parke, c. 17. So, whenever a ſhip, in order ts 
eſcape a ſtorm, goes out of the direct courſe, or, when 
in the due courſe of the voyage, 1s driven out of it by 
ſtreſs of weather, this is no deviation. And if a ſtorm 
drive a ſhip out of the courſe of her voyage, and ſhe do 
the beſt ſhe can to get to her port of deſtination, ſhe i; 
not obliged to retura to the point from which ſhe was 
driven. 1 Term Rep. 22. Parke, c. 17. 

A deviation may alſo be juſtified, if done to avoid an 
enemy, or ſeek for convoy; becauſe it is in truth no de- 
viation to go out of the courſe of a voyage, in order to 


avoid a danger, or to obtain a protection againſt it : it 


in all caſes the maſter of a ſhip act fairly and bond /./ 
according to the beſt of his judgment. 2 Salk, 445 : 
2 Stra. 1265: Parke, c. 17. | £ 

In all caſes of deviation, it may be laid down as a 
general rule, that, wherever a ſhip does that which is 
tor the general benefit of all parties concerned, the ac: 
is as much within the ſpirit of the policy as if it had 
been expreſſed : and, in order to ſay whether a devia. 
tion be juſtifiable or not, it will be proper to attend to 
the motives, end, and conſequence, of the act as the tru: 
ground of judgment. Coco. 601. But, to avoid as much 
as poſlible any additional riſk, in caſe of a deviation from 


neceſſity, the ſhip muſt purſue ſuch woyage of nece/iry, in 
the direct courſe, and in the ſhorteſt time poſſible, as 


nothing more mult be done than the neceſſity requires, 
otherwiſe the Underwriters will be diſcharged. Lave/r: 
v. Walter, Dougl. (271.) 284. 

A Deviation merely intended, but never carried into 
effect, does not diſcharge the Inſurers, and whatever 
loſs happens before actual deviation, or the dividing- 
point of the voyage, falls upon the Underwriters. 2 
Stra. 1249: Thellufſon v. Ferguſſon, Dougl. (346.) 361. 
See allo 2 Ld. Razm. 840: 2 Salk. 444. But if it can 
be ſhewn that the parties never intended to ſail upon 
the voyage inſured, if all the ſhip's papers be made 
out from a different place from that deſeribed in the 
policy, the Inſurer is diſcharged, though the loſs ſhould 
happen before the dividing-point of the two voyages. 
Wooldridge v. Boydell, Dougl. 16. And, in all caſes, 
Deviation or not is a queſtion of fact to be decided, ſub- 
ject to the above rules, according to the circumſtances 
of the caſe. Dougl. 781. 


4. Every ſhip inſured muſt, by a tacit and implied 
Warranty at the time of the Inſurance, be able to per- 
form the voyage, unleſs ſome external accident ſhould 
happen; and if ſhe have a latent defect, wholly unknown 
to the parties, that will vacate the contract, and the la- 
ſurers are diſcharged. But though the Inſured ought to 
know whether ſhe was Sea-aborthy or not at the time ſne 
ſet out upon her voyage, yet he cannot tell how long 
ſhe will remain ſo ; and if it can be ſhewn that the de- 
cay, to which the loſs is attributable, did not commence 
till a period ſubſequent to the Inſurance, the Underwriter 
will be liable though ſhe ſhould even be loſt a few days 
after her departure. Parke, c. 11: 5 Burr. 2804: 
Dougl. (708.) 735+ 3 | ; 

The whole doctrine of Sca-worthine/s was ſetrled in 
the caſe of 7 he Mills Frigate, where the Inſurance was 
upon a ſhip which had a latent defect totally unknown 
to the parties; and it was held, that the Inſurers 
were not liable, becauſe the ſhip was not Sea-worthy ; 
and that however innocent or unfortunate the In- 
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ſured might be, yet if the ſhip be not ſea-worthy at the 
time of inſuring, there is no contract at all between the 
parties; becauſe the very foundation of the contract, the 
ſhip, was in the ſame condition as if it did not exiſt; and 
the doctrine is the ſame in Inſurance upon goods, as 
when it is upon the ſhip itſelf, See Parke, c. 11. 

5. In Mager- Pelicies, or Policies upon [ntere/? or no 
Intereſt, the performance of the voyage in a reaſonable 
time and manner, and not the bare exiſtence of the ſhip 
or cargo, is the object of Inſurance. But ſuch Poli- 
cies being contradictory to the real nature of an Inſur- 
ance, which is a contract of indemnity, ſeem to have 
been originally bad, becauſe Inſurances were invented 
for the benefit of trade, and not that perſons unconcerned 
or unintereſted ſhould profit by them. Indeed theſe 
Wager-Policies were not introduced into Z£»g/and, till 
aftcr the Revolution, and the Courts of Law looked 


upon them with a jealous eye; while the Courts of 


Equity confidered them as abſolutely void. Parke, c. 14: 
See 10 Mod. 77: Com. Rep. 360: 2 Vern. 269, 716. 
The great diſtinction between Intereſt, and Wager, Po- 


licies was, that in the former the Infured recovered for 


tne loſs actually ſuſtained, whether it was a total or 
partial loſs; in the latter he never could recover but for 
a total loſs. 2 Burr. 683. At length it was found that 


the indulgence given to theſe fictitious, or to ſpeak more 


plainly, gambling Policies, had increaſed to ſuch an 
alarming degree as to threaten the very annihilation of 
that ſecurity, which it was the original intent of Inſur- 
ances to introduce. It was, therefore, enacted by „at. 
19 Geo, 2. c. 37, that Inſurances made on ſhips or 
goods, Intereſt or no Intereſt, or without further proof of 
intereſt than the Policy, or by way of gaming or wager- 
ing, or without benetit of ſalvage to the Inſurer, ſhould 
be null and void. The ſtatute, however, contains an 
exception for Inſurances on private ſhips of war fitted 
out ſolely to cruize againſt his Majeſty's enemies: and 
alſo provides, that any merchandizes or effeds from any 
ports or places in Europe or America, in the poſſeſſion of 
the crowns of Spain or Portugal, may be inſured in 
ſuch way or manner, as if the ſtatute had not been made. 
And it has been decided, that the ſtatute does not extend 
to Inſurances of foreign property, on foreign ſhips. 
Thellufſon v. Fletcher ; Dougt, (301) 315. 

The above proviſion of the ſtatute relative to Inſur- 
ances from any ports or places in Europe or America, in 
the poſſeſſion of Spain or Portugal, is founded on the re- 
gulations of thoſe States to prohibit illicit trade : it is 
looſely worded, and admits of ſome latitude of interpre- 
tation, perhaps more than the Legiſlature meant to allow. 
See Parte, c. 14. ad fin. 

A Valued Policy is not a Wager- Policy; it originates 
from the circumſtances of its being ſometimes trouble- 
ſome to the trader to prove the value of his intereſt, or 
to aſcertain the quantity of his loſs : he therefore gives 
the inſurer a higher premium to agree to eſtimate his 
intereſt at a ſum certain. In this caſe the plaintiff muſt 
prove ſome intereſt, although he need not prove the 
value of his intereſt. But if a Valued Policy were uſed 


merely as a cover to a wager in order to evade the 


ſtatute, it would be void. 2 Burr. 1167: 4 Burr. 1966: 
Parke, c. 14. | 
Upon a joint capture by the army and navy, the offi- 
_ and 5 of the ſhips, before condemnation, have 
ol. II. 
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an inſurable intereſt, by virtue of the prize- act, which 
uſually paſſes at the commencement of a war. Parte, 
c. 14, cites Le Cras v. Hughes. 

All contracts of Inſurance made by perſons having no 
intereſt in the event about which they inſure, or without 
reference to any property on board, are merely wagers, 
and as ſuch void. Cowp. 383. And wherever the court 
can ſee upon the face of the Policy that it is merely a 
contract of gaming, where indemnity is not the object 
in view, they are bound to declare ſuch Policy void. 
Lowry v. Bourdieu, Dougl. (451) 468. 

6. Whenever an Inſurance is made on a woyage ex- 
preſsly prohibited by the common, ſtatute, or maritime 
law of .this country, the Policy is void. And in ſuch a 
caſe it is immaterial whether the Underwriter did or did 
not know that the voyage was illegal; for the Court 
cannot ſubſtantiate a contract in direct contradiction to 
law. Tohnflon v. Sutton, Dougl. (241) 254. In like 
manner, it a thip, though neutral, be inſured on a voyage 
prohibited by an embargo, ſuch an Inſurance is void. 
Parke, c. 12. An Inſurance upon a ſmuggling voyage, 
prohibited by the revenue laws of this country, is void ; 
but the rule has never been extended to caſes againf the 
revenue laws of a foreign State, as no country pays at- 
tention to the revenue laws of another. / arte, c. 12 : 
Dougl. 251. 

The queſtions how far trading with an enemy in time 
of actual war, and how far Infurances upon the goods of 
an enemy are legal, expedient, or political, have been 
frequently conſidered. As to the firſt it was expreſsly 
prohibited, by the laws of ancient France, to the ſubjects 
of that country; and it appears ſcarcely to admit of a 
doubt in England, though the caſes on the ſubje& are 
very few. See 2 Rol. i. 173: 1 Fez. 317. In a very 
modern cafe Lord Mansfield ſaid, that by the maritime 
law, trading with an enemy is cauſe of confiſcation, pro- 
vided you take him in the fact. But this does not ex- 
tend to neutral veſſels. 
does not ſeem directly to forbid ſuch trading ; and one 
argument to ſhow that it does not, is, that ſeveral ſtatutes 
have been ea paſſed, in order to make ſuch trading 
illegal. 1 Term Rep. 84. As to the ſecond queſtion, the 
Inſurance of enemies” property; under the common law 
it has been ſanctioned; and Lord Hardwick, in a caſe 
before him, obſerved, that there had been no determi- 
nation that Inſurances on enemies? ſhips during the war is 
unlawful, and that there had been ſeveral Inſurances of 
this ſort during the (then) war, which a determination 
on the legality of trading with an enemy might hurt, 
1 Jex. 319. The Legiſlature have, however, repeatedly 
thought it neceſſary to interfere to prevent theſe Inſur- 
ances ; and in the war which commenced in 1793, to 
prevent alſo all kind of trading with the enemy, (France,) 
whoſe proceedings, indeed, were then ſuch as to threaten 
the diſſolution of all civil ſociety. See fat. 21 Geo. 2. 
c. 4, which expired about a twelvemonth after the (then) 
war; and „at. 33 Geo. 3. c. 27, which not only renders 
Inſurances on French property void, during the war, but 
alſo ſubjects the offender to three months“ impriſonment, 
and impoſes the penalties of treaſon on all perſons trad- 
ing with ſo perfidious a foe. Many ftrong and inge- 
nious arguments have, however, been urged againſt 
what 1s termed the impolicy of preventing ſuch Inſur- 
ances, The moſt forcible Is from the aſſertions that 
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the balance of that trade has always been found in favour 
of England, and that it has been the means of detecting 
many of the enemy's plans. But as even the advocates 
for this meaſure alloy that no Inſurance can be made 
upon a voyage to a beſieged fort or garriſon, with a view 
of carrying afſiitance to them; or upon ammunition, 
warlike ſtores, or proviſions ; ſurely the admitting of any 
ſort of Inſurance, is affording a tempting opening to 
this which is acknowledged to be dangerous; and it 
may be worthy the conſideration of the Legiſlature to 
ſettle both theſe points in a permanent manner, See at 
length on this ſubject, Parke, c. 12. 

7. All Inſurances upon commodities, the importation or 
exportation of which is prohibited by law, are void; and 
the rule prevails in this inſtance alſo, whether the Under- 
writer did or did not know that the ſubject of the Inſu- 
rance was a prohibited commodity, Par4e, c. 13. And to 
prevent all tuch Inſurances, the fat. 4 & 5 V. Al. 
c. 15, inflicts a penalty of 5007. on any perſon who, by 


way of Inſurance, ſhall procure the importation of any 


uncuſtomed or prohibited goods, with a like penalty on 
the Inſured. Alſo by the far. 8 F 9. z. c. 36, for 
the protection of the Royal Luyring Company, the impor- 
tation of any foreign alamodes or luſtrings, by way of 
Inſurance, or otherwiſe, without paying the duties, Cc. 
is expreſsly prohibited. 77% being the ſtaple manufac- 
ture of this kingdom, it was always deemed a heinous 
atrence to tranſport it out of the realm; (ſee this Dic- 
tionary, title Vo; and as the practice of inſuring it 
tended only to encourage ſuch illicit commerce, it has 
been reſtrained by divers ſtatutes; one of which enacts, 
that whoever, by way of inſurance, undertakes to export 
Mool from England to parts beyond the ſeas, ſhall be 
liable to pay 5001; the like penalty is alſo inflicted on 
the Inſured ; and all Inſurances on wool, wool-fells, c. 
are declared void. Stat. 12 Geo. 2. c. 21. $ 29-—33. And 
a ſubſequent ſtatute declares, that both the Iuſurer and 
Inſured ſhall be confidered as exporters of Wool, &&c. 
and liable to the penalties inflicted by that ſtatute, w/z. 
34. per ſheep, and three months ſolitary impriſonment ; 


— oem 


and 35. per Ib. of wool, or 50 J. in the whole at the elec- 


tion of the offender, and the like impriſonment, and the 
wool, &c. to be forfeited. Stat. 28 Geo. 3. c. 38. F 2, 
9 45, © ſeqq- 8 | Es 

pon the fame principle that woyages prohibited by 
the common, ſtatute, or maritime law, may not be the 
ſubject of Inſurance, (ſee ante 6.) it is, that Inſurances are 
alſo void, on prohibited or uncuſtomed goods; or if made 
in any way to protect ſmupgling, or to defraud the B- 
tiſb revenue laws; to obſtruct the effect of the Navi- 


gation Acts; or to import or export goods prohibited by 


Royal Proclamation in time of war; and goods, which, 
from their nature, are contraband, as arms and ammu- 
nition to an enemy, or money, proviſions, or ſhips, ac- 
cording to peculiar circumſtances. But Inſurances on 
goods, the exportation or importation of which are for- 
bidden by the laws of other countries, are valid. On the 
whole of this part of the ſubject, ſee Parke, c. 13; and 
this Dictionary, titles Navigation Acts; Cuſtoms. 


8. It is a queſtion not decided, whether in cafes of 
fraudulent Inſurance, where the Underwriter has run 
no riſk, he ſhall be liable to return the premium? In 
ſome equitable caſes, where the Underwriters have been 


relieved on account of fraud, it has been decreed, that 


the premium ſhould be returned. 2 Vern. 206: 2 P. Wins, 
170: and ſee Barr. 1361. And it has been laid down as 
clear law, that if che Underwriter has been guilty cf fraud, 
an action lies againſt him, to recover the premium. 
3 Burr. 1999, On the other hand, if the fraud be on 
the part of the Inſured, and is notoriouſly palpable and 
groſs in its nature, the Court of B R. will order the 
Underwriter to retain the premium. Parke, c. 10, Cites 
Tyler v. Horne. By the flat. 28 Geo, 3. c. 38. § 47, to 
prevent Inſurance on exported wool, if the Underwriter 
informs againſt the party inſuring, he may retain the 
premium: but if the Inſurer inform he ſhall be entitled 
to recover it back, When a Policy is void as a Wager- 
Policy under fat. 19 Geo. 2. c. 37, though the ſhip ar- 
rive ſafe, the Underwriter may retain the premium. 
Lowry v. Bourdieu, Dougl. 468. And ſo he may in the 
caſe of a Re-aſſurance void, by the ſame ſtatute. 3 Term 
Rep. 266. | 


amount than the real value, the overplus premium, or if 
goods are inſured to come in certain ſhips from abroad, 
but are not in fact ſhipped, the whole premium, ſhall be 
returned, If the ſhip be arrived before the Policy is 
made, the Inſurer being apprized of it, and the Inſured 
being ignorant of it, he is entitled to have his premium 
reſtored on the ground of fraud: bur if both parties are 
ignorant of the arrival, and the Policy be 4% or not loſt, 
it ſeems the Underwriter ought to retain it, as if the 


have been liable to pay the amount of his ſubſcription. 
Clauſes are frequently inſerted by the parties, that upon 
the happening of a certain event there ſhall be a return 
of premium. Theſe clauſes have a binding operation 
on the parties, and the conſtruction of them is a matter 
for the Court and not for the Jury to determine, In 
ſhort, if the thip or property inſured was never brought 
within the terms of the contract, ſo that the Inſurer never 
ran any riſk, the premium mult be returned. Parte, 
c. 19: ſee 3 Burr. 1240: Cowp. 668: 1 Show, 156; 
Dougl. (255) 268. Simond v. Boydell. 

Two rules are ſolemnly eſtabliſhed, iſt, That whether 
the cauſe of the riſk not being run 1s attributable to the 
fault, will, or pleaſure of the Inſured, the premium is 
to be returned. Cœaop. 668. And, 2dly, Where the 
contract is entire, whether for a ſpecified time, or for 2 
voyage, and the riſk is once commenced, and there is no 
contingency on which the riſk is to end at any immediate 
period, there ſhall be no apportionment or return of pre- 
mium afterwards. Hence, in caſes of deviation, though 
the Underwriter 1s diſcharged he ſhall retain the pre- 
mium. So in caſes of Inſurance for twelve months 
where the loſs happens in two; even though the pre- 
mium is calculated at ſo much per monch : likewiſe 
where different ports are mentioned in the courſe of an 
outward and homeward bound voyage, and the ſhip is 
loft before ſetting out on her return; in all theſe caſes 
alſo the premium ſhall be retained. See Corp. 666: 
Leraine v. Thomlinſon, Doug. (564) 584: Bermon v. 
IWeogbridge, Dougl. (751) 780. But it is otherwiſe if the 
Jury had an expreſs + hb upon the ſubject of return of 
premium; and, indeed, it ſeems that there never has 
been an apportionment, unleſs there be ſomething like 
an uſage found to direct the judgment of the Cour”, 


| But if there are two diſtinct points of time, or in ce, 
; to 


In general, when property has been inſured to a larger 


ſhip had been loſt at the time of underwriting, he would 


a. 


/ FCN. 
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INSURANCE IV. 


two voyages, either in the contemplation of the parties, 
or by the uſage of trade, and only one of the wwo voy- 


ages was made, the premium ſhall be returned on the 


other, though both are contained 1n one Policy. 3 Burr. 
1237: 1 Black. Rep. 318. See Parke, c. 19, for a fuller 
diſcuſſion of the ſubject, 


IV. BOTTOMRY is a contract by which the owner 
of a {hip borrows money to enable him to carry on the 
voyage, and pledges the keel or bo:tom of the ſhip, as a 
ſecurity for the repayment. In which cale 1t 1s under- 
itood, that if the ſhip be loſt the lender loſes allo his 


whole money; but if it return in ſafety, then he ſhall re- 


ceive back his principal, and alſo the premium or intereſt 
agreed upon, however it may excced the legal rate of 
intereſt. And this is allowed to be a valid contract in all 
trading nations for the benefit of commerce, and by rea- 
ſon of the extraordinary hazard run by the lender: and 
in this caſe the ſhip and tackle, if brought home, are an- 
ſwerable (as well as the perſon of the borrower) for the 
money lent. But if the loan is not upon the veſſel, but 
upon the goods and merchandize, which mult neceffarily 
be ſold or exchanged in the courle of the voyage, then 
only the borrower, perſonally, is bound to antwer the 
contract; who, therctore, in this caſe, is ſaid to take up 
money at RESPONDExXTIA., It may be added, that in 
a loan upon Bottomry, the lender runs no riſk though 
the goods ſhould be loſt; and on Repondentia, the lender 
auſt be paid his principal and 1ntereſt, though the ip 
periſh, provided the goods are fafe. In this contifts the 
chief difference between Bettormyy and Reſpondentia; in 
moſt other reſpects thæy are the ſame. 2 Comm. 457, 8: 
Parks, c. 21.—The term is allo ſpelt thus, Botromree. 
There is a third kind of contract, included in theſe 
terms, for the repayment of money borrowed, not on the 


ſhip and goods only, but on the mere hazard of the voy- 


age itſelf ; as when a man lends a merchant 10co/. to 
be employed in a beneficial trade, with condition to be re- 
paid with extraordinary intereſt, in caſe a certain voyage 
be ſafely performed: which kind of agreement is ſome- 
times called anus nauticum; and ſometimes ꝝſura mari - 
ina. But as this gave an opening for uſurious and 
gaming contracts, eſpecially upon long voyages, it was 
enacted, by ſtat. 19 Geo. 2. c. 37, that all monies lent on 
Buttomry, or at Reſpondentia, on veſſels bound to or from 
the Eaſt Indies, ſhall be expreſsly lent only upon the 
thip, or upon the merchandize ; that the lender ſhall 
have the benefit of ſalvage; and that if the borrower 
has not on board effects to the value of the ſum borrowed, 
he ſhall be reſponſible to the lender, for ſo much of the 
principal as hath not been laid out, with legal intereſt, 
and all other charges, though the ſhip and merchandize 


be totally loſt. See Parke, c. 21. 


This ſtatute has entirely put an end to that ſpecies of 
contract which aroſe from a loan upon the mere voyage 
itlelf, as far only as relates to India voyages; but theſe 


loans may ſtill be made in all other caſes, as at the com- 


mon law, except in the following inſtance, which is ano- 
ther ſtatute prohibition. I he /at. 7 Geo. 1. c. 21.5 2, 
declares, that all contracts made or entered into by «ny 
of his Majelty's ſubjects, or any perſon in truit for 
them, for or upon the loan of any monies by way of 
Bottomry, on any ſhip or ſhips in the ſervice of fo- 
reigners, and bound or deſigned to trade in the Za? 


_" 


| Indies, or places beyond the Cape of Gord Hope, (mention- 


ed in tae ſtatutes relating to the Eugliſb Eajt-India Com- 
pany) ſhall be null and void. —This act, it ſhould feer:, 
does not mean to prevent the lending money on Bot- 
tomry, on foreign ſhips trading, from their own country, 
to their ſettlements in the Eaft Indies. The purpole of 
the ſtatute was only to prevent the people of this coun- 
try from trading to the Bri#ifþ ſettlements in India under 
ſoreign commiliions 3 and to encourage the Jawful trade 
thereto, It ſeems to be allowed that an American ſhip, 
fince the declaration of American independency, is a ſo- 
reign {hip within the meaning of this ſtatute. See Sum- 
ner v. Green, Parke, c. 21. 

Botiomry is a contract of more antiquity than that of In- 
ſurance, ard aroſe from the power given to the maſter of a 
ſnip, to hypothecate the (hip and goods for necefiaries in 
a foreign country, But tae ſhip muſt be abroad, and in 
a ſtate of neceſlity, to jultity tech an att of the maſter. 
See Moor 918: Hoo 11: Saik. 34: Parke, c. 21. 

'The principle upon which Bottomry is allowed, is, 
that the lender runs the riſk of loſiag his principal and 
interet; and therefore it is not uſury to take more than 
the legal rate. See 2 Fez. 148, 154: Cre. fac. 208, 
508: Hardr. 418: i Sid. 27: 1 Leu. 54: 1 Eg. 46. 
372. But if a contract were made by colour of Bot- 
tomry, in order to evade the ſtatute againſt uſury, it 
would then be uſurious. 2 Ve 146. And as the hazard 
to be run is the very baſis and foundation of this contract, 
it follows, that if the riſk be not run, the lender is not 
entitled to the extraordinary premium, 1 Fern. 263. 

The riſks t which the lender expoſes himſelf are ge- 

nerally mentioned in the condition of the bond, and are 
nearly the fame as thoſe againſt which the Underwriter, 
in a Policy of Inſurance, undertakes to indemnify. It 
has been determined, that piracy is one of theſe riſks. 
Comb. 56. And if a loſs by capture happen, the lender 
cannot recover againſt the bortower: but this does not 
mean a temporary taking, but ſuch as occaſions a total 
loſs. Therefore, where a ſhip was taken and detained 
for a ſhort time, and yet arrived at the port of deſtina- 
tion wichin the time limited, it was held, that the bond 
was not forfeited, and the obligee may recover. Joice v. 
Williamſon, Parke, c. 21. In the ſame caſe it was alſo 
ſettled, that a lender on Bottomry, or at Re/pondentia, is 
neither entitled to the benefit of ſalvage, nor liable to 
contribute in caſe of a general average; for which rea- 
ſon the fat. 19 Geo. 2. c. 37, above mentioned, contains 
a politive proviſion to allow the benefit of ſalvage in the 
caſes there mentioned. If, however, a man inſure Re- 
ſpondentia-imtereſt on a foreign ſhip, and be obliged to 
contribute to an average loſs, by the laws of her country, 
Engliſo Underwriters are bound to indemnify, JI'alpe/: 
v. Ewer; Parke, c. 21. 

If the ſhip be loſt by a wilful deviation from the 
track of the voyage, the event has not happened, upon 
which the borrower was to be diſcharged from his obli- 
gation; as the was not loſt by a peril to which the lender 
agreed to make humſelf liable. Sin. 152, 345: Hel: 
126: 1 Eg. Ab. 372: 2 Ch. Ca. 130. And, indeed, it 
is generally expreſsly provided againſt in the bond. 

If the borrower becomes bankrupt after the loan of 
the money, and before the event happens which entitles 
the lender to repay ment, the lender may prove his debt 
under the comimiſſion, after the contingency ſhall have 

1 2 happened, 
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happened ; as if the event had aQually happened before 
the Commiſſion of Bankruptcy iſſued. Sat. 19 Geo. 2. 
c. 32. f 2. See this Dictionary, title Bankrupt. 

Bottomry and Reſpondentia may be inſured, provided it 
be ſpecifizd in the Poii-y to be ſuch intereſt. And by 
tat. 19 Geo. 2. c. 37, ine Lender alone can make ſuch 
Inſurance ; and the Borrower can only inſure the ſurplus 
value of the goods over and above the money borrowed. 
But money expended by the Captain for the uſe of the 
ſhip, and for which Reſpondentia-interelt is charged, may 
be recovered under an Inſurance on gagds, ſpecie, and 
e//es, provided it is ſanctioned by the uſage of trade. 
Sue Glover v. Black, 3 Burr, 1394: 1 Black. Rep. 405: 
and Gregory v. Chriſtie, Parke, c. 1. p. 11.—Finally, 
where a perſon inſures a Bottomry Intereſt, and recovers 
upon the Bond, he cannot alſo recover upon the Policy. 
Parke, c. 21. p. 428. 


Form oF A RES PONDENTIA-BoNYD. 


KNOW Al Men by theſe preſents, That I A. B. 
of, &c. am held and firmly bound to C. D. 
of, &C. in the ſum, or penalty of 10001. of goed 
and lawful money of Great Britain, to be paid 
to the ſaid C. D. or to his certain Attorney, Ex- 
ecutors, "Adminiſtrators, or Aſſigns ; for which 
payment, well and truly to be made, I bind my- 
felf, my Heirs, Executors, and Adminiſtrators, 
firmly by theſe preſents, ſealed with my ſeal. 
Dated this day of 
in the year of the reign of our Soverign 
Lord George the Third, by the Grace of God, of 
Great Britain, France, and Ireland King, 
Defender of the Faith, and jo forth, and in the 
year of our Lord ene thouſand ſeven hundred and 
ninety-four. 


THE CONDITION of the above-rwritten obligation is 
uch, that whereas the above-named C. D. hath, on the day 
of the date above-written, lent unto the abowve-bounden A. B. 
the ſum of gool. upon merchandizes and effects, to that 
value, laden or ts be ladew on beard the good fhip or weſjel, 
called the of the burden of tons, or 
thereabouts, now in the river Thames, wherecf E. F. ts 
commungier : If the ſaid fhip or veſſel do and fhall, with 
all convenient ſgeed, proceed and ſail from, and out of the ſaid 
river of Thames, on a voyage to any ports or places in the 
Eaſt Indies, China, Perſia, or el/ewwhere beyond the Cape 
of Good Hope, and from thence do and fhall ſail and re- 
turn unto the ſaid river of Thames, at or before the end 
and expiration of thirty-fix Calendar months, to be account - 
ed from the day of the date above written, and that without 
deviation (the dangers and caſualties of the ſeas excepted) : 
And if the abeve-brunden A. B. his heirs, executors, or ad- 
miniſiraters, do and ſhall, within—days next after the ſaid 
ſhip or weſſel Gall be arrived in the ſaid river of Thames, 
frem the ſaid woyage, or at the end and expiration of the ſaid 
thirty-fix Calendar months, to be accounted as aforeſaid 
(which of the ſaid times ſhall firſt and next happen ), well 
and truly pay, or cauſe to be paid, unto the above-named C. 
D. his executors, adminiſtrators, or aſſigns, the ſum of 5001. 
of lawful money of Great Britain, together with 
pounds of like money, by the Calendar month, and ſo propor- 
rionably for à greater or leſſer time than a Calendar month, 


4 


| for all ſuch time, and ſo many Calendar months, as ſhall be 
elapſed and run out of the ſaid thirty-fix Calendar month;, 
over. and above twenty Calendar months, to be accounted 
from the day of the date above written; or, if in the ſaid 
woyage, and within the ſaid thirty-fix Calendar months, 10 
be accounted as aforeſaid, an utter loſs of the ſaid ſhip or 
_ veſſel, by fire, enemies, men of war, or any other caſual'tes, 
ſhall unavoidably happen ; and the above-bound A. B. hi; 
heirs, executors, or adminiſtrators, do and ſhall, within fix 
months next after the loſs, pay and ſatisfy to the ſaid C. D. 
his executors, adminiſtrators, or affigns, a juſt and pro- 
portional average on all goods and effefts which the ſaid A. 
B. carried from England on board the ſaid ſhip or veſſel, aud 
on all other the goods and eects of the ſaid A. B. which he 
ſhall acquire during the ſaid voyage, and which fhall not de 
unavoidably loſt : Then the above-written obligation to be 
void, and of no effect, or elſe to ſtand in full force and virtue. 


Sealed and delivered ( being A.B. 
firft duly flamped) in the 
preſence of 


V. INSURANCE vrox LIFE, is a contract by 
which the Underwriter, for a certain ſum, proportioned 
to the age, health, and profeſſion of the perſon whoſe 
life is the obje& of the Inſurance, engages that that 
perſon ſhall not die within the time limited in the po- 
licy 3 or if he do, that he (the Underwriter) will pay a 
ſum of money to the perſon in whoſe favour the policy 
is granted. Parke, c. 22. 

Theſe contracts have been found to be attended with 
ſo many advantages, to perſons whoſe incomes might 
otherwiſe determine with their own lives, or thoſe of 
others, that a Society obtained a Charter from Queen 
Anne, for the purpoſe of granting ſuch annuities, and 
{till ſubſiſts, under the name of The Amicable Soctety fir 
a Perpetual Aſſurance Office. A ſimilar Society is „ ſta— 
bliſhed, by deed inrolled in the Court of King's Bench, 
at Veſtminſter, called, A Society for Equitable Aſſurances 
on Lives and Surviverſhips. The two Companies of 
The Royal Exchange and London Aſſurance alſo obtained a 
charter ſor the ſame purpoſe: and by fat. 33 Gee. 3. 
c. 14, the two Companies of The Royal Exchange Aſur- 
ance tor inſuring of ſhips, and for inſuring houſes, Sc. 
againſt fire, are authoriſed to grant annuities for lives or 
on ſurvivorſhip; and are incorporated, for that purpoſe, 
by the name of T he Royal Exchange Aſſurance Annuity Com— 
pany. Private Underwriters may alſo enter into policies of 
this nature, if an Inſured chooſes to truſt to their ſingle 
ſecurity. 

To avoid the iniquitous gambling which had begun 
to take place upon this, as well as on other Inſurances, 
the at. 14 Geo. 3. c. 48, provides, that No Inſurance 
ſhall be made on the life or lives of any perſon or per- 
ſons, wherein the perſon for whoſe uſe the policy 1: 
made, ſhall have no intereſt, or by way of gaming, 0: 
wagering, but ſuch Inſurance ſhall be null and void.” 
And, in order more effectually to guard againſt any im- 
poſition or fraud, and to be. the better able to aſcertain 
what the intereſt of the perſon entitled to the benefit of 
the Inſurance really is, it is further enacted, by the ſame 
ſtatute, ** That it ſhall not be lawful to make any policy 
or policies, on the life or lives of any perſon or perſons, 
orother event or events, without inſerting in ſuch policy or 
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policies, the perſon's name intereſted therein, or for whoſe 
uſe or benefit, or on whoſe account ſuch policy is ſo made 
or underwritten. And that in all caſes where the Inſur- 
ed has an intereſt in ſuch life or lives, event or events, 
no greater ſum ſhall be recovered or received from the 
Inſurer, than the amount or value of the intereſt of the 
Inſured in luch life or cther event.“ 

On this ſtatute it has been determined, that the holder 
of a note for money won at play, has not an inſurable 
intereſt in the life of the maker of the note. Davyer v. 
Edie, Parke 432. : 

The general rules and maxims which govern Inſur- 
ances in general, and on which ſo much has already 
been ſaid, apply alſo to this ſpecies of them. The fol: 
lowing are ſuch as relate more directly to the contract 
now immediately in queſtion : - 

As to the R/. In a Life-Inſurance the Inſurer un- 
dertakes to anſwer for all thoſe accidents to which the life 
of man is expoſed, except ſuicide, or the hands of juſtice. 
The death muſt happen within the time limited by the 
policy, otherwiſe the Infurers are diſcharged : and 
though a man receives a mortal wound during the ex- 
iſtence of the policy, if he does not in fact die till after 
the expiration of it, the Inſurers are not liable. See 


Willes J. 's opinion in Lockyer v. Offiey, 1 Term Rep. 252: 


but if a man whoſe life is inſured goes io ſea, and the 
ſhip in which he failed is never heard of afterwards, the 
queſtion whether he did or did not die within the time 
inſured, is a fact for the Jury to aſcertain from the cir- 
cumftances. Pater/on v. Black, Parke 433. 

With reſpect to the Loſ.—This fort of policy being 
on the life or death of a man, does not admit of the 
diſtinction between total and partial loſſes. Parke 434.— 
If the Inſurer become bankrupt before the loſs happens, 
the perſon intereſted may prove the debt, under the 
commiſſion, as if the loſs had happened before it iſſued, 
by virtue of the „at. 19 Geo. 2. c. 32: (See ante IV): 
Cox v. Liotard, Dougl. (160) 166. n.—A policy was 
made for one year from the day of the date thereof : the 
policy was dated September 3, 1697 : "The perſon died 
n September 3, 1698, about one o'clock in the morn- 
ing, and the Inſurer was held liable. 2 Sale. 625: 1 Id. 
Raym 480. To prevent diſputes, it is now uſual to in- 
ſert in the policy the words, he firjt and laſt days in- 
cluded. Parke 436. 

Fraud equally vitiates policies on lives, as it does thoſe 
in Marine inſurances. Pre. Ch. 20: 2 Fern, 206. But 
where there is a warranty that the perſon is in good 
health, it 1s ſufficient that he be in a reaſonable good 
ſtate of health : for it can never mean that he is free 
from the feeds of diſorder. And even if the perſona, 
whoſe life was inſured, laboured under a particular in- 
firmity; if it be proved by medical men, that, in their 
judgment, it did not at all contribute to his death, 
the warranty of health has been fully complied with, 
_ the Inſurer is liable, - 1 Black, Rep. 312 : Parke 
43%» 9. 

; We have already ſeen (ante III. 8;) that when the 
riſk is entire, and 1s once begun, there ſhall be no 
apportionment of premium : if, therefore, the perſon 
whoſe life was inſured, ſhould commit ſuicide, or be put 
to death by the hands of juſtice, the next day after the 
1k commenced, there would be no return of premium, 


See Brie v. Fletcher, Coup. 669. 


— —— 


VI. INSURANCE acainsT FIRE is a contract 
by which the Inſurer undertakes, in conſideration of the 
premium, to indemnify the Inſured againſt all loſſes, 
which he may ſuſtain in his houſe, or goods, by means 
of fire, within the time limited in the policy. Various 
offices have been inſtituted for theſe kid of Inſurances: 
ſome eſtabliſhed by Royal Charter, others by deed inrolled; 
and others which give ſecurity on land for the payment 
of loſſes. The rules by which theſe Societies are govern- 
ed, are eſtabliſhed by their own managers, and a copy 
eiven to every perſon at the time he inſures; ſo that 
by his acquieſcence, he ſubmits to their propoſals, and 
is fully appriſed of thoſe rules, upon the compliance or 
non-compliance. with which, he will or will not be en- 
titled to an indemnity. There are not, therefore, many 
caſes on the ſubje& in our law-books. The following 
are the moſt requiſite to be noticed : 

The London Aſſurance Company inſert a clauſe in their 
propoſals, by which they declare, that they will not hold 
themſelves liable for any damage by fire occaſioned by 
any invaſion, foreign enemy, or any military or uſurped 
power whatever. Under this proviſo it has been held, 
that the Inſurers were not exempted from, but liable to 
make good, a loſs by fire occafioned by a mob, which 
aroſe under pretext of the high price of proviſions, and 
burned down the plaintiff's malting houſe. 2 37/7. 363. 

The Sun Fire-Offce, in addition to the above words, 
adds, civil commotion. It was held, that under theſe 
latter words the Company were exempt from, and not 
liable to ſatisfy, loſſes occaſioned by rioters, who roſe in 
the year 1780, to compel the repeal of a ſtatute which 
had paſſed in favour of the Roman Catholicks. Langdale 
v. Majon, Parke, c. 23. 

When a 4% happens, the Inſured is bound by the pro- 
poſals of moſt of the Societies, and ought, in all caſes, 
to give immediate notice of the loſs, and as particular 
an account of the value, Oc. as the nature of the caſe 
will admit. He mutt alſo produce a certificate of the 
Miniſter and Church-wardens as to his character, and 
their belief of the loſs ſuſtained, and the truth of what 
he advances. Parke 148. 

In thete Inturances againſt fre, the loſs may be either 
partial or total, and ſome 65 the Offices, if not all, ex- 
preisly undertake to allow 21! reaſonable charges, attends 
ing the removal of gocds in caſes of fire, and to pay the 


; fufferer's loſs, whether the goods are deſtroyed, loft, or 


damaged, by ſuch removal. Parke 449. 


———— — 


I hete policies are not, in their nature, aſſignable, nor 
can the intereſt in them be transferred without the con- 
ſent of the Office ; contrary to what has been expreſsly 
determined in cafes of Marine Inſurances. 1 Term Rep. 
26, It is provided, however, that when any perſon 
dies, the intereſt ſhall remain to his heir, executor, or 
adminiſtrator, reſpectively, to whom the property inſur- 
ed belongs; provided they procure their right to be in- 
dorſed on the policy, or the premium be paid in their 
name. Parke 449. 

It is neceſſary that the party injured ſhould have an 
intereſt or property in the houſe inſured, at the time 
the policy is made out, and at the time the fire h ippens: 
and therefore, after the leaſe of the houſe is expired, the 
Intured's aſſigning the policy does not oblige the Inſurers 
to make good the loſs to the aſſignee. Lynch v. Dalzell, 
Bro. P. C: and ſee 2 4th. 554. 7 

The 
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Ihe Premium upon common Inſurances is 24. per 
cent. for any ſum not exceeding 1000 .; and 25. 64. 
rom 1000/7, upwards, Beſides which there is a duty 
to Government under att. 22 Geo. 3. c. 48, of 15. 6d. 
per cent. but which latter does not extend to Inſurances 
upon public boſpitals. | 

By flat. 17 Geo. 3. c. 50. 4 24, if any perſon ſign a 
policy ot Inſurance againſt fire, not being duly ſtamped, 
he ſhall forfeit 10/. and muſt pay 5 J. over and above 
the uſual ſtamp- duties, (ſee ante I. 1.) before it can be 
received in evidence. | 

The ſame principles as to fraud, and the return of 
premium, apply to caſes in Inſurance againſt fire as to all 
other contracts of laſurance, 5 


INTAK ERS, a kind of thieves in the northern parts 
of England, fo called, becauſe they did take in and receive 
ſuch booties as their confederates, the outpartners, brought 
to them from the borders of Scotlaud; they are mention- 
ed in „at. g H. 5. c. 7. 

INTASSARE, See Tan. 

INTENDMENT or LAW, ixtellecus legis.] The 
underſtanding, intention, and true meaning of law. Lord 
Coke ſays, the judges ought to judge according to the 
common Intendment of law. 1 /:/. 78. 

Intendment ſhall ſometimes ſupply that which is not 
fully expreſſed or apparent, and when a thing is doubt- 
ful, in ſome caſes, Intendment may make it out; allo 
many things ſhall be intended after verdict, in a caule, 
to make a good judgment : but Intendment cannot ſup- 
ply the wan: of certainty in a charge in an indictment 
for any crime, Sc. 5 Rep. 121. 


Sometimes a thing is neceſſarily intended by what pre- 


cedes or follows it; and where an indifferent conſtruction 
may have two Intendments, the rule is to take it moſt 
ſtrongly againſt the plaintiff, SHD. 162. Though if 
a plaintiff declares, that the defendant is bound to him 
by obligation, it ſhall be intended that the obligation 
was ſcaled and delivered: if one is bound in a bond, 
and in the /olvena” of the bond it is not expreſſed un- 
to whom the money ſhall be paid, or if ſaid to the ob- 
ligor; the Jaw will intend it is to be paid to the obli- 
gee : and where no time is limited for payment of the 
money, it ſhall be intended to be preſently paid. 2 Lill. 
Abr. 71. ; 

The intent of parties in deeds, contracts, c. is much 
regarded by the law : though it ſhall not take place a- 
gaiuft the direct rules of law: the law doth not in con- 
veyances of eſtates admit them regularly to paſs by In- 
tendment and implication ; in deviſes of lands they are 
allowed, with due reſtrictions. Yaygh. 261, 262. Where 
ſeiſin of an inheritance is once alledged, it ſhall be intend- 
ed to continue till the contrary is ſhewn, Zones 181. A 
court pleaded generally to be held ecand confuctud” ſhall be 
intended held according to the common law. 6. 111. 

By Intendment of law every parſon, or rector of a 
church, is ſuppoſed to be reſident in his benetice, unleſs 
the contrary be proved. Co. Lit. 78. C. 


One part of a manor by common Intendment ſhall 


not be of another nature than the reſt. Co. Lit. 73.6 
Of common Intendment a will ſhall not be ſuppoſed 
to be made by colluſion. Co. Lit. 78. 6. The law pre- 
ſumes that every one will act for his beſt advantage; 
therefore credits the party in whatever is to his own 
prejudice. Fin. Law1o; Max. 53. Ulury ſhall not be 


13 


INT 


intended, unleſs expreſsly found by the jury. Pridim. 
112: 10 Rep.59. Covin all not be intended or preſumed 
in law, unleſs expreiied averred. Bridgm. 112. When 
one word may have a double Intendment, one according 
to the law, and another againſt the law, that Intend. 
ment ſhall be taken which is according to law; and this 
by a reaſonable Intendment. 3 Bul/. 306: Yelw. 50. 
See further titles Implication ; Indiament; Deed ; ard 
ſach other titles as are applicable to this ſubject. 

INV TEN DAMEN T OF CAIMES. In anticnt times ſe. 
lonious attempts, intending the death of anotyzr, wes 
adjadged felony ; for the will was taken for the fast. 
Bra, 1 E. 3. But at this day the law does not gener 
ly punith Intendments to do ill, if the intent be not cy. 
ecuted ; except in caſe of treaſon, where intention proved 
by circumſtances fail be puniſhed as if put in execution. 
3 Ia. 108. And it a perſon enter a houſe in the night, 
with intent to commit burglary, it is felony : and by 


ſtatute 22 & 23 C. 2. c. 1, maliciouſly cutting off 


or diſabling any limb or member, with an intent to dis- 
figure, Oc. is felony. See alſo Plezud. 474 Aſſault, 
with intent to commit robbery on che highway, is made 
felony puniſhable by tranſportation; fat. 7 Geo. 2. c. 21. 
— Intention of force and violence makes riots cri- 


minal. 3 It. 9. Where men do evil, and ſay they 


intend none; or if the intention be only to beat, and 
they kill a perſon, they are to be puniſhed for the 
crime done. Plowd, 345. If a man entering a tavern, Ze, 
commit a treſpaſs, the aw will judge that hc originally 
intended it. 8 Rep. 147, See this Diftonary, titles 
Homicide; Treaſon ; Sc. 

INTENT', ox INTENTION. The words of deeds 
ſhall be conſtrued according to the Intent of the par- 
ties, and not otherwiſe, The Intent ſhall be deftroyel 
where it does not agree with the law. PI. C. 160.5; 
162 6. 

In every agreement the Intent is the chieF thing that 
is to be conſidered ; and if by the act of God, or other 
means not ariſing from the party himſelf, the agreement 
cannot be performed according to the words, yet the 
party ſhall perform it as near the Intent as he may, 
Pl. C. 290. 

Common uſage and reputation frequently govern the 
matter, and direct the Intention of the parties; as upon 
ſale of a barrel of beer the barrel is not ſo!d, but upon 
ſale of a hogſhead of wine it is otherwiſe. Savi/ 124 : 
Hardr. 3. The Intention of a man is not always to be 
purſued in equity; as if a man ſettles a term in truf 
for one and his heirs, yet it ſhall go to the executor, 
1 Vern, 164. 

All deeds are but in nature of contracts, and the In- 
tent of the parties reduced into writing, and the Inten- 
tion is to be chiefly regarded. In an act of parliament 
the Intention appearing in the preamble ſhall controul 
the letter of the law ; and from the regard which the law 
itſelf gives to the Intention of the party, it is, that 
where there is fine by render, there ſhall be no dower; 
and fo a rent or rece>»izance ſhall not be extinguithed 
by levying a fine to the party. Fern. 58. See 14 /7n. 
Abr. tit. Inten t, and this Dictionary, titles Deed ; Limita- 
tien; Agreement ; Stalute; SC. 

INTENTIONE, A writ that lies againſt him who en- 
ters into lands after the death of tenant in dower or for 
life, c. and holds out him in reverſion or remainder. 


F. N. B. 203. INTER 
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INTER CANEM & LUPUM, Words formerly uſed 
in appeals to ſignify the crime being done in the twilight. 
Inter Placita de Trin. 7 Ed. 1: Ret. 12: Glouc. Plac. 
Cor. apud Novum Caſtrum. 24 Ed. 6. Rot. 6. This in 
Herefordſhire, they call the moch fad corruptly the 
mock-ſhade, and in the north, daylight';-gate ; others, 
Betabiæt hawk and buzzard. Covell. 
INTERCOMMONING, Is where the commons of 
two maners lie together, and the inhabitants of both 
have time out of mind depaſtered their cattle promiſ- 
couſly in each. Covell. See title Common. 
INTERDICTION, i#nterdiclio; interdiftum. | 
eccleſiaſtical cenſure, prohibiting the adminiſtration of 
divine ceremonies. See Wal/. Hi. an. 1257. It is a 
general excommunication of a whole country or pro- 
vince: it is mentioned in ſome of our hiſtorians, gr. 
Knighion tells us, anno 1208, that the Pope excommunt- 
cated King John, and all his adherents, Ef team lerram 
Anglicanam ſuppoſuit interdifo, which began the firſt 
Sunday after Eafter, and continued ſix years and one 
month ; during all which time nothing was done 1n the 
churches beſides baptiſm and confeſſions of dying people. 


THE ANCIENT FoRMu OF AN INTERDICT. 


IN the name of Chriſt, Ve the Biſhop, in behalf of the 
Father, Son, and Holy Gheſt, and of St. Peter, the chief 
of the apoſtles, and in our own behalf, do excommunicate 
and interdict this church, and all the chapels thereunts 
belonging, that no man from henceforth may hade leave to 
ing mais, or to hear it, or in any wiſe to adminiſter any 
ai viue office, nor to receive God's tithes awithout our leave ; 
and cxhoſoever fhall preſume to ſing or hear maſs, or perform 
ary divine office, or to receive any t'thes, contrary to this in- 
terdict, on the part of God the Father Almighty, and of the 
Sen, and of the Holy Ghoſt, and on the behalf of St. Peter, 
aud all the ſaints, let him be accurſed and j*parated from 
4 Chriſtian ſeciety, and from entering into Holy Mother 
Ciarch, where there is forgivene/s of fs; and let him be 
Anathema, Maranatha, for ever, <uith the devils in hell. 

Fiat, fiat, fiat, Amen. — Du Caxce. 


This ſevere church-cenſure has been long diſuſed, 
Sce further titles Papi; Rome. 


IN FERDICTUM, In the civil law, was a prohibi- 
tion nearly equivalent to the 79jur#io of our Court of 
Chancery. See title Igjunction. 

INTERDICTED or WATER axp FIRE. Were 
ancientiy thoſe perſons who ſuffered baniſhment for ſome 
crime; by which judgment, order was given that no 
man ſhould receive them into his houſe, but deny them 
fire and water, the two neceſſary elements of life, which 
amounted as it were to a civil death ; and this was called 
legitrmum exilium, ſays Livy, 

INTEREST, 7znterefje.] Is commonly taken for a 
chattel real, as a leaſe for years, &c. and more par- 
ticularly for a future term; in which caſe it is ſaid in 
pleading, that one is poſſeſſed de intere/e termini. There- 
{ore an eſtate in lands is better than a right or intereſt in 
them : though, in legal underſtanding, an intereſt ex- 
tends to eſtates, rights, and titles, that a man hath in, 
or out of lands, &c. ſo as by grant of his whole intereſt 
in luch land, a reverſion therein, as well as poſſeſſion in 
fee-!imple, ſhall paſs. Co, Lit. 345. Becauſe no livery 
of ſeiſin is neceſſary to a leaſe for years, ſuch leſſee is 


An 


dot ſaid to be ſeiſed, or to have true legal ſeiſin of the 


INT 


land. Nor indeed does the bare leaſe veſt any tate in 
the leſſee, but only gives him a right of entry on the 
enement, which right is called his intereſt in the term, 
or interefſe termini : but when he has actually ſo entered, 
and thereby accepted the grant, the eſtate is then and 
not before veſted in him, and he is p:/2/2d not properly 
of the land but of the term of years; the poſſeſſion or 
ſeiſin of the, land remaining {till in him who hath the 
freehold. 1 Inſt. 46: See 2 Comm. 144. 6. 2. c. 9. I: 
and this Dictionary, titles Leaſe ; Term; Eftate. 
A mortgage is an intereſt in land, and on non- pay- 
ment, the eſtate is abſolute in law, and his inte rell 1s 
good in equity to entitle him to receive and enjoy the 
profits till redemption or ſatisfaction; and on a fore- 
cloſure, he hath the abſolute eſtate both in law and 
equity. 9 Med 196. See title Mortgage. | 
INTEREST or MONs Y, The legal profit or re- 
compence allowed, on loans ot money, to be taken from 
the borrower by the lender. The rate of legal Intereſt 
has varied and decreaſed, according as the quantity of 
ſpecie in this kingdom has increaſed by acceſſions of 
trade, the introduction of paper credit, and other circum- 
ftances. The at. 37 H. 8. c. 9, confined Intereſt to 
10 per cent.; and fo did the fat. 13 Eliz. c. 8. The 
Hat. 21 Jac. 1. c. 17, reduced it to 8 per cent.; and the 
at. 12. Car. 2. c. 13, to /ix: and, laſtly, by fat. 12 
Ann. ft. 2. c. 16, it was brought down to five per cent. 
fer annum ; which is now the extremity of legal Intereſt 
that can be taken on a loan of money. But yet if a 
contract which carries Intereſt be made in a foreign 
country, our courts will dire& the payment of Intereſt, 
according to the law of the country in which the con- 
tract was made. 1 £7. A. 289: 1 P. Wms. 395 : (See 
2 Bro. C K. 2.) "Vous Trio, American, Turkiſh, and 
Indian, latereſt have been allowed in our courts to the 
amount of even 10 or 12 per cent.; for Intereſt depends 
on local circumitances, and the refuſal to enforce ſuch 
contracts would put a ſtop to all foreign trade. And 


by fat. 14 Geo, 3. c. 79, all hend fide mortgages and 
ſecurities on eſtates or property in Ireland, or the plant- 
ations, bearing Intereſt not evceeding 6 per cent. ſhall 
be legal, though executed in Great Britains. 2 Comm 
405. c. 30. IX 4. Sec further this Dictionary, title Cary. 
Whiere an eitate is deviſed for payment of debts, 
Caancery wil! not allow Intereit for book debts. 3 Cf. 
Rep qr. Where lands ere charged with payment of a 
ſum in groſs, they are allo chargeable in equity with 
payment of Intereit for ſuch ſum. Fin. R. 286. Intereſt 
is recovered by way of damages, where damages are re- 
covered ratioze detiniionis debitt ; but not where damages 
only are recovered, for intere{t is not recovered cccafione 
dampnorum; per Poxvei ]. 2 Salk, Gaz. No Intereit to 
be allowed for coils, 14 U. Abr. title Intereſt. In a 
long unſettled partnerſhip account, rendered inuicate by 
the neglect of a party, /e ſhall have no Intereſt on the 
balance when ſettled, 1 Bro. C. R. 239, See further 
titles Bankrupt ; Account ; Damages; Mortgage, Cc. 
INTEREST ON LEGACIES. Incaſcof a veſted Legacy, 
due immediately, and charged on land, or money in the 
funds, which yield an immediate prokt, lntere% Hall be 
payable thereon from the teſtator's death; but if charged 
only on the perſonal eſtate, which cannot be immediate- 
ly got in, it ſhall carry Intereit only from the end of the 
year after the death of the teſtator. 2 P. V. 26, 27, 
See title Legacy ; E£xecutor, 
INTEREST, 


cover. Br. Enterplead. 3. 
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IvTEREST, OR NO INTEREST. See title Inſurance. 
 IxnTeresTED WiTxEss. Intereſted Witneſſes may 
be examined upon a wer dire, if ſuſpected to be ſecretly 
concerned in the event; or their intereſt may be proved 
in court. 3 Comm. 370. See titles Evidence; Witneſs. 

INTERLINEATION 1x a DEED. See tit. Ded, III. 

INTERLOCUTORY DECREE 1x CHANCERY. 
See titles Chancery ; Injun#ion; Decree. 

InTerLOCUTORY JUDGMENT. Interlocutory judg- 
ments are ſuch as are given in the middle of a caule, 
upon ſome plea, proceeding on default, which is on- 
ly intermediate, and does not finally determine or com- 
plete the ſuit. As judgment for the plaintiff in abate- 
ment, of reſpondeat outer, 1. e. that defendant ſhall anſwer 
over, or farther, plead in chief, or put in a more ſubilan- 
tial plea, 

But the Interlocutory Judgments, moſt uſually ſpoken 
of, are thoſe incomplete jadgments, whereby the right of 
the plaintiff is indeed eſtabliſhed, but the guazrum of 
damages ſuſtained by him is not aſcertained, which is 
the province of a jury. In ſuch caſe a writ of enquiry 
iſſues to the ſheriff, who ſummons a jury, enquires of 
the damages, and returns to the court the inquitition fo 
taken, whereupon the plaintiff's attorney taxes colts, 
and figns final judgment. 3 Comm. 396, 397. Sce title 
Judgment, 1. 

InTERLOCUTORY ORDER. See titles Chancery ; Ju- 
undtion, 

INTERLOPERS, Perſons who intercept the trade 
of a company of merchants. Merc. Dit. Applied prin- 
cipally to thoſe who infringe the charters of the Za/? 
India Company. See that title, 

INTERPLEADER, Fr. enterplaider Lat. interplaci- 
tare. ] To diſcuſs or try a point incidentally happening 
as it were between, before the principal cauſe can be 
determined. Interpleader is allowed, that the defend- 
ant may not be charged to two ſeverally, where no de- 
fault is in him: as if one brings detinue agaioft the de- 
fendant upon a bailment of goods, and another againſt 
him upon a trover, there ſhall be Interpleader, to aſcer- 
tain who hath right to his action. 2 Danv. Abr. 779. If 
two bring ſeveral detinues againſt A. B. for the ſame 
thing, and the defendant acknowledges the action of one 
of them, without a prayer of Interpleader, they ſhall not 
interplead on the requeſt of the other ; for the Inter- 


. Pleader is given for the ſecurity of the defendant, that 


he may not be twice charged, and he hath waived that 
benefit. 18 Ed. 3. 22. 


If one brings detinue againſt B. and counts upon a 
delivery of goods, &c. to re- deliver to him, and another 
brings detinue againſt him alſo, and counts ſo likewiſe; 
if there be not any privity of bailment between them, 
yet they ſhall interplead, to avoid the double charge of 
the defendant; and alſo becauſe the court cannot know 
to whom to deliver the ching detained, if both ſhould re- 
And upon ſuch ſeveral deti- 
nues, if the defendant ſays that he found it, and traverſes 
the bailment, they ſhall interplead ; for then he is charge- 
able as well to the one as the other; ſo if he ſays that 
they delivered jointly, ab/que hoc, that they delivered it 
as they have counted: but it is otherwiſe, if the de- 
fendant doth not traverſe the bailment, becauſe if there 
was a bailment, he is chargeable only to the bailor, and 
may plead in bar againſt the others. 2 Danv. 782, 


INT 


Where two bring ſeveral detinues for one thing, and 
the defendant prays that he may interplead, and delivers 
the thing to the court, and before the award of the Inter. 

leader, one diſcontinues the ſuit, the other ſhall not have 


judgment; but if he diſcontinues his ſuit after the Inter- 


pleader, the other may have judgment. 11 H. 6. 19. 

If a recovery be had upon an Interpleader, judgment 
ſhall be given to recover the thing demanded againſt the 
defendant ; and not agaiaſt the garniſhee, in caſe of 
garniſhment, &c. 2 Dany, 783. When two have inter. 
pleaded in detinue, he that recovers ſhall recover damage 
againſt the other, Br. Damage 68. 

There was formerly Interpleader relating to delive-y 
of lands by the King to the right heir, where two per— 
{ons out of wardſhip were found heirs, c. 7 Rep. 4; : 
Staund, Prer. cop. 17: Bro. title Enterplead, And an- 
ciently this head (ſpelt Enterpleader) made a great tit: 
in the law. | 

There are alſo Bills Interpleader in a Court of Equi- 
ty. Thus, where two or more perſons claim the ſame 
thing by different or ſeparate intereſts, and another per- 
ſon not knowing to which of the claimants he ought of 
right to render a debt or duty, or to deliver property in 
his cuitody, fears he may be hurt by ſome of them, he may 
exhibit a bill of Interpleader againſt them. In this bi!! 
he mult ſtate his own rights, and their ſeveral claims; 
and pray that they may interplead, ſo that the court 
may adjudge to whom the thing belongs, and he may 
be indemnified. Mirford's Treat. 47. See Bunb. 30; : 
1 Eq. Ab. 80: 2 Eg. Ab. 173: 1 Burr. 37: Prat. Reg. 38, 

Ihe principles upon which courts of equity proceed in 
theſe. caſes, are ſimilar to thoſe by which the courts of 
law are guided in the caſe of ba:/ment : the courts of lau 
compelling interpleader between perſons claiming pro- 
perty, for the indemnity of a third perſon in whoſe hand; 
the property is, in thoſe caſes only where, by agreement 
of both claimants, the property has been bailed to a third 
perſon ; and the courts of equity extending the remedy 
to all other caſes: (leaving thoſe of bailment to the com- 
mon law) to which in conſcience it ought to extend, . 
Treat, 125. 7 

If a bill of Interpleader does not ſhow that each of the 
defendants, whom it ſeeks to compel to interplead, 
claims a right, both the defendants may demur ; one be- 
cauſe the bill ſhows no claim of right in him; the other, 
becauſe (for that very reaſon) the bill ſhows no cauſe 
of Interpleader, 1 Jex. 248. Or if the bill ſhows no 
right to compel the defendants to interplead, whatever 
rights they may claim, each defendant may demur, As 
the court will not permit ſuch a bill to be brought in 
colluſion with either claimant, the plaintiff muſt annex 
to his bill an affidavit that it is not exhibited in colluſion 
with any of the parties; the want of which affidavit is a 
cauſe of demurrer. 1 Fez. 248. A bill of this nature 
generally prays an injunction to reſtrain the proceedings 
of the claimants in ſome other court ; and as this may be 
uſed to delay the payment of money by the plaintiff, it 
any is due from him, he ought by his bill to offer to pay 
the money due into court. M.. Treat. 126. 

After a decree on a bill of Interpleader, there is gene- 
rally an end of the ſuit as to the plaintiff ; and it he dies, 
the cauſe may proceed without revivor. 1 Fern. 351- 
See further titles Chancery ; [njundtion, Oc. 
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{NTERREGNUM. There cannot be any Jnterreg- 


= »- in this country, by the poli: y of the Conſtitution ; 
bor the right of ſovereignty is fully veſted in the ſuc- 

ceflor to the throne by the very deſcent of the crown. 
& Hence the ſtatutes paſſed in the firſt year after the reſtor- 
ation of Car. II. are always called the acts of the 12th 
year of his reign : and all the other legal proceedings of 
that reign are reckoned from the year 1648, and not 
= trom 1660. 


amined in a cauſe, eſpecially in the Court of Chancery. 
Ineſe Interrogatories mult be exhibited by the parties 


n the ſuit on each fide ; which are either direct for the 


party that produces them, or counter on behalf of the 


RE aluverlſe party: and generally both Plaintiff and De- 


fendant may exhibit direct, and counter, or croſs In- 
& rerrogatories. : 

They are to be pertinent and only to the points neceſ. 
ſary, and either drawn or peruſed by counſel, and muſt be 
figned by them: if thev are leading, viz. ſuch as theſe, 
Did not you do or ſee ſuch a thing, &c. the depoſitions on 
them will be ſupprefled ; for they ſhould be drawn, Did 
= you /ce, or did you not fre, &e. without leaning to either 
| ſide; and not only where they point more to one fide of 
the queſtion than the other ; but if they are too particular, 
they will likewiſe be ſuppreſſed. The Commiſſioners, 
Sc. who examine witneſſes on Interrogatories, mult ex- 
amine to one Interrogatory ooly at a time; they are to 
| hold the witneſſes to every poirt interrogated ; and take 
EE what comes from them on their examination, without 
| aſking any idle queſtions, or putting down any imperti 
nent anſwers not relating to the Interrogatories, Oc. 
See titles Depo/etions 3 Equity, | 
Ifa contempt be committed in the face of the Court, 
the offender may be inſtantly apprehended and impri. 
ned at the diſcretion of _ ge, without any far- 
ther proof or examination. Staundf. P. C. 73.6. In 
matters ariſing at a diſtance, the Court generally grant a 
rule to ſhow cauſe why an attachment ſhould not iſſue, 
| or in very flagrant inſtances of contempt, an attachment 
4 iſues in the firſt inſtance. Sa. 84: Stra. 185, 564. 
his proceſs is intended to bring the party into Court, 

Ws and when there he muſt either ſtand committed or put 
n bail, in order to anſwer ſuch Iuterregatories as ſhall 
be adminiſtered to him for the information of the Court. 
Tpheſe Interregatories are in the nature of a charge or 
caccuſation; and if any of them are improper, the de- 
ſendant may refuſe to anſwer it, and move the Court to 
bare it ſtruck out. Sra. 444. If the party can clear 
= himiclf upon oath, he is diſcharged ; but if perjured, 
way be proſecuted for the perjury. 6 Med. 73. If the 
contempt be of ſuch a nature, that, when the fact is once 
acknowledged, the Court can receive no farther inform - 
ation by Interrogatories than it is already poſſeſſed of 
(as ia caſe of a reſcue) : the defendant may be admitted 
to make ſuch ſimple acknowledgment, an 
zugment without anſwering to any Interropatories ; but 
refuting to anſwer or anſwering evaiively is puniſhable 
as a high and repeated contempt. 4 Cæmm. 287. c. 20. 
With regard to this ſingular mode of trial, thus ad- 
mitted in tais ene particular inſtance, and ſo contrary to 
3 of the common law in any other, it may be 
ol. II. by 


r 7 INTERROGATORIES, Are particular queſtions in 
woeriting, demanded of witneſſes brought in to be ex- 


receive his 


I NT 


ſaficient to obſerve, that as the proceſs by attachmert 
in general appears to be extremely ancient; (J. B. 20 
I. 6. 37: 22 E 4. 29;) and has, in more modern 
times, been recogniſed, approved, and confirmed by ſe- 
veral expreſs acts of parliament ; (Statutes 4 K. . 0. 
$ 3: 13 Car. 2. fl. 2. c. 2. F4: 910 . 3. . 15: 
12 An. ft. 2. c. 15.F5.) fo the method of examining 
the delinquent upon oath with regard to the contempt 
alledged, is at leaſt of as high antiquity, and, by logg 
and immemorial uſage, is row become the lav of the 
land. M. 5 E. 4. rot. 75, cited Raft. Ent. 208. pl. 5: 
4 Comm. 288. c. 20. | 

It has been remarked, that the admiſſion of the party 
to purge himſelf by oath is more favourable to bis li- 
berty, though perhaps not leſs dangerous to his con- 
ſcience, Some declamation has alſo been uſed againſt 
the temptation to perjury afforded by this proceeding z 
this latter, however, is an argument which can nevet 
affact the caſe of any honeſt man. 

INTE STATES, Iateſtati.] There are two kinds of 
Inteſtates; one who makes no will; another who makes 
a will, and nominates executors, but they refule ; iu 
which caſe he dies an Inteſtate, and the Ordinary com- 
mits adminiſtration. 2 Par, Int. fo! 397. In former 
times, he who died Inteſtate, was accounted damned, 
becauſe (as Mat. Par. tells us) he was obliged by the 
canons, to leave at leaſt a tenth part of his goods to 
pious uſes, for the redemption of his ſcul; therefore, 
whoever neglected ſo to do, took no care of his own fal. 
vation. They made no difference between a ſuicide and 
an Inteſtate ; for as, in one caſe, the goods were for- 
feited to the King, ſo in the other they were for- 
feited to the chief Lord. But becaule it was accounted 
a very wicked thing to die without making any diftri- 
bution of his goods to pious uſes, and ſuch caſes often 
happen by ſudden deaths, therefore, by ſubſequent con- 
ſltutians, the Biſhops had power to make ſuch diſtri- 
butich as the Inteſlate himſelf was bound to do; and 
this was called Eleemcſna rationabilis. Ard it was by 
this means that the ſpiritual courts came firſt to have 
juriſdiction in teſtamentary caſes, See this Dict. titles 
Executers; Mill. 

IN THS TAT ES“ ESTATES, The goods and chattels 
of perſons dying inteſtate. 2 Lil. Abr. 23. See this Dict. 
title Executor, I. 1: V. 7. 8. 

INTOL & UTTOL, Toll or cuſtom paid for things 
imported or exported, or brought in and fold out. Coxvel7, 

INTRARE MARISCUM, To drain any low ground, 
and by dykes, walls, &c. take in, and reduce it to 
herbage or paſture; whence comes the word Innings. 
IId. Thern. 

INTRUSION, Iirraſo.] Is when the anceſtor dies 
ſeiſed of any eitate of inheritance, expeQant upon an 
eſtate for life, and then tenant for lite dies, between 
whoſe death and entry of the Heir, a ſtranger intrudes. 
Co. Lit. 277: Brat? lib 4. cab. 2. Intruſion, therefore, 
horifieth an unlau ful entry into lands or tenements void 
of a poſſeſſor, by him who hath no right to the ſame: 
and the difference between an Intruder and an Abator is 
this, that an later entereth into lands void by the 
death of a tenant in fee; and an Intruder enters inte 
land void by the death of tenant for life or years. 
F. N. Bo $0 

N Plc lone 
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Blackfone ranks Intruſion as a ſpecies of injury by 
ouſter, or amotion of poſſeſſion from the freehold, and 
ſtates it to be, The entry of a ſtranger, after a particular 
eſtate of freehold is determined, before him in remainder 
or reverſion. It happens, ſays he, where a tenant for 
term of life dieth ſeiſed of lands and tenements, and a 
ſtranger entereth thereon, after ſuch death of the tenant, 
and before any entry of him in remainder or reverſion. 
'The difference between Intruſion and Abatement, he 
ſtates to be, that an Abatement is always to the preju- 
dice of the heir, or immediate deviſee ; an Intruſion is 
always to the prejudice of him in remainder or re— 
verſion. So that an Intruſion is always immediately 
conſequent upon the determination of a particular eſtate: 
an Abatement is always conſequent upon the deſcent or 
deviſe of an eſtate in fee-ſimple. 3 Comm. 169. c. 10. (2). 

There is a writ of Intruſion, which lies where the te- 
nant for life, &c. dies; but if 2 man doth intrude after 
the death of ſuch a tenant, he in reverſion in fa thall not 
have this writ, but is put to his formeder > for it lieth 
only for him who hath the reverſion in fee- ſimple, Oc. 
aſter the death of tenant for life, or in dower, &c. New 
Nar. Br. 50g. Alſo one having ſuch a fee-eſtate in re- 
mainder, ſhall have writ of Intruſion; and the aſſignee 
of the remainder may bring it, as well as an heir, &c. 
New N. B. 509g. h 

As he who enters and keeps the right heir from the 
poſſeſſion of his anceſtor is an e puniſhable by 
common law; ſo he who enters on the King's land and 
takes the profits, is an Intruder againſt the King. Co. 
Litt. 277. For this Intruſion information may be 
brought; but before office ſound, he who occupies the 
land ſhall not be ſaid to be an Intruder, for Intruſion 
cannot be but where the King is actually poſſeſſed, which 
is not before office; though the King is intitled to the 
meine profits after the tenant's eſtate ended. Moor 295. 
See title Information, I. | 

By Hat. 21 Fac. 1. cap. 14, the defendants may plead 
the general iſſue in informations of Intruſion, brought 
on behalf of the King, and retain their poſſeſſion till 
trial, where the King hath been out of poſſeſſion, and 
not received the profits for twenty years: and no {cre 


Facias ſhall iſſue, whereupon the ſubject hall be forced 


to ſpecial pleading, &c, 

InTRUsSI0N DE GarD, A writ that lay where the 
infant within age entered into his lands, and held out 
his Lord. Old Nat. Br. go. 

InTRUS10NE, Is the writ brought againſt an Intruder, 
by him that hath fee-ſimple, c. Nexw Nat. Br. 453. 

INV ADIARE, To engage or mortgage lands; In- 
wadiationes, mortgages of land. Mon. Angl. tom. I. p. 478. 

INV ADIATUS, One, who having been accuſed of 
ſome crime, not fully proved, is put 2 debita fidejuſſione. 

INVASIONES. In the inquiſition of ſerjeancies and 
knights“ fees; anno 12 and 13 of King John, there are 
ſome titles called Ia ; et Invaſiones ſuper regem. 

INVENTIONES, Is uſed in antient charters for zrea- 
fare-trove; money or goods found by any perſon, and 
not challenged by the owner; which, by the common 
law, is due to the King, who grants the privilege or be- 
nefit to ſome particular Subjects. Chart. K. Ed. I. to the 
Barons of the Cinque Ports: Placit. temp. Edw, I. & 
#d:v, II. MS. J. 89. 


INV 


INVENTORY, Iaventorium.] A liſt or ſchedule 
containing a true deſcription of all the goods and chat. 
tels of a perſon deceaſed at the time of his death, with 
their value appraiſed by indifterent perſons ; which every 
executor or adminiitrator ought to exhibit to the Biſhop 
or Ordinary at ſuch time as he ſhall appoint. Ye. Symb. 

1:5. 2. pag. 696. By tat. 21 Hen. 8. c. 5, executors and 
ad miniſtrators are required to make and deliver in upon 
oath to the Ordinary, inventories indented, of which one 
part ſhall remain with the Ordinary, and the other part 
with the executor or adminiſtrator. The intention of 
this ſtatute was for the benefit of the creditors and le- 


gatees, that the executor or adminiſtrator might not 


conceal any part of the perſonal eſtate from them : 
though as to the valuation it is not concluſive, but the real 
value mull be found by a jury; if they are under-valued, 
the creditors may take them as appraiſed ; and if over- 
valued, it ſhall not be prejudicial to the executor. 

Bur though generally all the perſonal eſtate of the de- 
ceaſed, of what nature or quality ſoever, ought to be 
put into the Inventory; yet goods given away in the 
life-time of the deceaſed, and actually in the poſteſſion 


of the party to whom given, and the goods to which « = 


huſband is entitled as adminittrator to bis wife, are not 
to be included. 2 Bult. 355. —Notwichſtanding the law 
requires that the Inventory be exhibited within three 
months after the death of the perſon, if it is done after- 
wards, it is good, for the Ordinary may diſpenſe with 
the time, and even in ſome caſes, whether it ſhall be ex- 
hibited, or not; as where creditors are paid, and the 
will performed, c. Razm. 470. Theſe Inventories pro- 
ceed from the civil law ; and as, by the old Roman law, 
the heir was obliged to anſwer all the teſtator's debts, 
Juſtinian ordained, that Inventories ſhould be made of 
the ſubſtance of the deceaſed, and he ſhould be no fur- 


ther charged. 7uſtin. 1/2. 


In common parlance, c. the term Inventory is ap- 
plied on other and more frequent occaſions, as on the 
ſale of goods, by agreement between parties, accounts ot 
the goods ſold (ſuppoſing them paſling with the poſſeſ- 
ſion of an houſe, &c.) are called Inventories. So the 
accounts taken by ſheriffs, of goods levied and fold 
under executions, under diſtreſſes of the goods dil- 
trained for rent, are called Inventories, &c. See this 
Dictionary, title Executor, V. 4; Diſtreſs. 

IN VENTRE SA MERE, Fr.] In the mother's 
belly, relating to which there is a writ mentioned in the 
regiſter of writs; and in Vat. 12 Car. 2. cap. 24, in- 
fant in wentre /a mere, is applied to the caſe where a wo- 
man is with child at the time of her huſband's death; 
which child, if he had been born, would have been heir 
to the land of the huſband ; and this is ſometimes privily, 
and ſometimes open and viſible. 1 Shep. Abr. 142. 
The law hath conſideration of ſuch a child, en account 
of the apparent expectation of his birth, He may be 
vouched in his mother's belly; and action lies for de- 
tainment of charters from him as heir, &c. Hob. 222: 
Dyer 186. When a female comes into land by de- 
ſcent, there the ſon born after, ſhall ouſt her and have 
the land. 3 Rep. 61: Plowd. 375. But if the daughter 
and female heir cometh to land in nature of a purchaſer 

as on a will of lands given to J. S. and his heirs, and 
he hath a daughter when the deviſor dies, his wife being 


then 


INV. 


then with child of a ſon ; in this caſe the daughter ſhall 
enjoy the land, and not the after-born ſon, 3 Rep. 61 : 
5 Ed. 4. 6: 9 Hen. 7. 24. See titles Infant, II; Pof- 
humous Children; Deſcent ; Limitation. 

INVERITARE, To verify or make proof of a thing. 
Leg. Ine. c. 16. 

To INVEST; INVESTITURE, from the Fr. in- 
weſtir.] The giving poſſeſſion : ſome define it thus, Inveſti 
tura, eft alicujus in ſuum jus iutroduct io za giving livery of 
ſeiſin or poſſeſſion. Inveſtitures in their original riſe were 
probably intended to demonſtrate in conquered countries 
the actual poſſeſſion of the lord; and that he did not 
grant a bare litigious right which the ſoldier was ill 

ualified to proſecute, but a peaceable and firm poſ- 
Elben. And after conveyance by deed came into uſe, 
theſe Inveſtitures were retained as a public and noto- 
rious act, that the country might take notice of and teſ- 
tify the transfer of the eſtate, and that ſuch as claimed 
title by other means might know againſt whom to bring 
their actions. 2 Comm. 311. c. 20. And 3 235 $3s 
209: and this Dictionary, titles Feoffment ; Conveyance ; 
Tenure ; as alſo titles Advoxeſon; Inſtitution, &c. 

The cuſtoms and ceremonies of Inveſtiture or giving 
poſſeſſion, were long practiſed with great variety: at 
firſt Inveſtitures were made by a form of words; after- 
wards by ſuch things as had moſt reſemblance to what 
was to be transferred; as lands paſſed by the delivery 
of a turf, Sc. which was done, by the grantor, to the 
perſon to whom the lands were granted : but in after- 
ages, the thir gs by which Inveſtitures were made were 
not ſo exactly obſerved. Ingulph. p. 901. In the church, 
it was the cuſtom of old, for princes to promote ſuch as 
they liked to eceleſiaſtical benefices, and declare their 
choice and promotion, by delivery, to the perſons choſen, 
of a paſtoral ſtaff and ring; the one a ſymbolical repre- 


ſentation of their ſpiritual marriage with the church; 


and the other of their paſtoral care and charge, which 
was termed Inveſtiture ; after which they were conſe- 


= crated by eccleſiaſtical perſons. Hoveden tells us, that 


King Richard, being taken by the Emperor, gave this 
kingdom to him, et inveſtivit eum inde per pileum ſuum; 
and that the Emperor immediately afterwards returned 
the gift; er inveſtivit eum per duplicem crucem de auro. Howed. 
724. Walſingham ſays, that 22 Duke of Lancaſter was 


F 1 inveſted Duke of Aquitaine, per virgam et pileum, p. 343. 


INVITATORIA & VENIT ARIUM, Thoſe hymns 
and pſalms that were ſung in the church to invite the 
people to prayer : they are mentioned in the ſtatutes of 
St. Paul's Church. MS. 

INVOICE, A particular account of merchandiſe, 
with its value, cuſtom, and charges, Oc. ſent by a mer- 
chant to his factor or correſpondent in another country. 
See flat. 12 Car. 2. c. 34. . 

INVOLUNTARY MANSLAUGIUTER, Differs 
from homicide excuſable by miſadventure, in this; that 
miſadventure always happens in conſequence of ſome 
lawful act, but this ſpecies of Manſlaughter in conſe- 
quence of an unlawful act. Yet, in general, when an 
Involuntary killing happens in conſequence of an un- 
lawful act, it will be either murder or M anſlaughter, ac- 
cording to the nature of the act which occafioned it. 
4 Comm, 192, 3. See title Homicide, | 
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To INURE, To take effect; as the pardon yeh. 
Staund. Prer. fel. 40. See Enure. 

JOBBER, One who buys or ſells cattle for others. 
There are alſo ſtock-jobbers, who buy and ſell ftock; 
for other perſons, and gamble in the funds for them- 
ſelves. See titles National Debt; Stock-jobbers. 

JOCALIA, Fr. oyaux.] Jewels; derived from the 
Lat. jocus, joculus, and jocula, which comprehend every 
thing that del hteth; but, in a ſpecial and more re- 
ſtrained ſenſe, it ſignifies thoſe things which are orna- 
ments to women, and which in France they call their 
own; as diamonds, ear-rings, bracelets, Sc. But in this 
kingdom a wife ſhall not be entitled to jewels, diamonds, 
Sc. on the death of her huſband, unleſs they are ſuit- 
able to her quality, and the huſband leaves aſſets to pay 
debts, &c. 1 Roll, Abr. 911. See title Baron and Feme, 
IV. ad fin. | 

TOCART, To contend with pikes. Mat. Paris, anno 
1252. 

JOC ARIUS, A jeſter. In an ancient deed of Richard, 
abbot of Bernay, to Henry Lovet, among the witneſſes 
to it was Willielmo tunc jocario Domini Abbatis, In 
Domeſday it is ſaid Berdic was Joculator Regis, the 
King's Jeſter. 

JOCELET, Sax. Prædiolum, agri colendi portiun- 
cula.] A little farm or manor; in ſome parts of Kent a 
yo#let, as requiring but a ſmall yoke of oxen to till it, 
Sax. Did. 

JOCULATOR, See Jocarius. 

JOCUS PART IT US. It is fo called when two pro- 
poſals are made, and a man hath liberty to chooſe which 
he will. Bracton, lib. 4. tract. 1. c. 32. p. 2: Heng- 
ham Magn. c. 4. 

JOINDER IN ACTION, The coupling or join- 
ing of two in a ſuit or action. F. N. B. fel. 118, 201, 
221, In all perſonal things, where two are chargeable 
to two, the one may ſatisfy it, and accept of ſatisfaction, 
and bind his companion; and yet one cannot have 
an action without his companion, nor both only againſt 
one. 2 Leon. 77. In joint perſonal actions againit two 
defendants, if they plead ſeverally, and the plaintiff is 
nonſuit by one before he hath judgment againſt the 
other, he is barred (in that ſuit) againſt both. Heb. 180, 
A perſon, in conſideration of a ſum of money paid to 
him by A. and B. promiſes to procure their cattle diſ- 
trained to be delivered ; if they are not delivered, one 
joint action lies by the parties; for the conſideration 
cannot be divided. S:zle 156, 203: 1 Danv. Abr. 5. 
And where two joint owners of a ſum of money are 
robbed upon the highway, they are to join in one ac- 
tion againtt the hundred. It is otherwile if they have 
ſeveral properties. Latch. 127: Dy. 307. 

Upon a joint grievance all parties may join; as the 
inhabitants of a hundred, Sc. And an action brought 
againſt owners of a ſkip, in caſe of goods damaged, Te. 
last ex cuntractu, mult be brought againſt all of them. 
3 Lev. 258: 3 Med. 321: 2 Salk. 440. Though one 
partner acts in trade, where there are many partners, 


actions are to be brought againſt all the partners jointly 


for his acts. 1 Sa. 292. If two men are partners, and 
one of them ſells goods in partnerſhip, action for the 
money muſt be brought in both their names. Godb. 244. 
But where there are two partners in merchandiſe, and 
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one of them appoints a factor, they may have ſeveral 


writs of account againſt him, or they may join. Mer 


188. Ard if one of the merchants dies, the ſurvivor is 
to bring the action. 2 Salk. 444. 


If one man calls two other men thieves, they ſhail not 


join in an action againſt him; and one joiat action will not 
lie for, or againſt ſeveral perſons for ipeaking the fame 
words; for the wrong done to one is no wrong to the 
other; and the words of the one are not the words of 
the other. 1 Danv. 5: Palm. 313. | 
So, in aſſault and battery, on a joint treſpaſs, the 
plaintiff may declare ſeverally ; but it remains joint till 
ſevered by the declaration. 2 Salt. 454. A man cannot 
declare in an action agaialt one defendant for an aſſault and 
battery, aud againſt another for taking away his goods; 
becauſe the treſpaſſes are of ſeveral natures, But where 
they are done by two pcrſons jointly at one time, they 
may be both guilty of the whole. S:z/e 153: 10 Rep. 66. 
If two men procure another to be indicted falſely of 
barratry, he may have action again{ them both jointly 3 
and it is the ſame if two conipire to maintain a ſuit, 
though one only gives money, &c. Latch, 229. 5 
Tenants in common cannot join in an action of waſte 
againſt their leſſee; but it is otherwiſe in the caſe of 
Coparceners or Joint-tenants. Mecr 34. See thoſe titles; 


and fu ther on this ſubject, this Dictionary, title Action. 


JOINDER Or COUNTIES. There can be no Join- 
der of Counties for the finding of an indictment: though 
in appeal of death, where a wound was given in one 
county, and the party died in another, the jury were to 
be returned jointly from each county, before the ſtatute 
2 & 3 Ed. 6. c. 24; but by that ſtatute the law is al- 
tered ; for now the whole may be tried either on Indict- 
ment or appeal, in the county wherein the death is. See 
tiiles Iudickment; Homicide ; Trial. — Where ſeveral per- 
ſons are arraigned upon the ſame indictment or appeal, 
and ſeverally plead not guilty, the proſecutor may either 
take out a joint wenire or ſeveral. But after a joint ve- 
zire, ſeveral ones cannot be taken out. H. P. C. 256. 

JOINDER in DEMURRER. See title Demurrer. 

JOINDURE IX BATTEL. See title Batrel. ; 

JOINDURE oe ISSUE. When one party denies the 
fact pleaded by his antagoniſt who has tendered the iſſue 


thus, “ and this he prays may be inquired of by the 


country,” or © And of this he puts himſelf upon the 
* country,“ the party denying the fact, may imme- 
diately ſubjoin, © And the ſaid A. B. doth the like.“ 
Which done, the Iſſue is Taid to be joined. See title ue. 

JOINT ACTIONS. See titles Aeon; Foinder in 
Action. 

- JOINT AND SEVERAL. An intereſt canno: be 
granted jointly and ſeverally ; as if a man grants che 
next advowſon, or makes a leaſe for years, to two jointly 
and ſeverally, thoſe words (ſeverally) are void, and they 
are joint-tenants. A power or authority may be joint 
and ſeveral. 5 Rep. 19. Joint words of parties ſhall, by 
conſtruction of law, be taken reſpectively and leverally, 
. When it appears by the count, that the ſeveral cove- 


nantees have, or are to have, ſeveral intereſts or eſtates, 


there when the covenant is mace with the covenantees, 
and cach of them, theſe words make the covenant ſe- 
veal, in reſpeR of their ſeveral intereſts, 5 Rep. 19. 


— 


1 
And ſee Fenk. 262, 263. pl. 63. Grant of the next 


avoidance to two, and cach of them, to preſent 4. 10 
the ſaid church, is good; for the contention is avoided 
by reſtraning both to prelent A. Ferk 263. pl 63. See 
14 Vin, Abr. 48, 459, aud this Dictionary, titles Cove- 
aant ; Eftate. 

JOIN F EXECUTORS. Seetitle Execztor, II. V. 3,5, 

JOINT FINES. If a whole vill is to be fined, a 
Joint Fine may be laid, and it will be good for the ne- 
ccflity of it; but in other caſes, fines for offences are t 
be teverally impoſed on each particular offender, and 
not jointly upon all of them. 1 RG. Rep. 33: 11 Rep, 
42: Dyer 211. See title Fines for Offences. 
JOINT IND!CTMEN'ES. See title Idicdt ment. 

JOINT LIVES. A bond was made to a woman 7; 
fela, to pay her ſo much yearly as long as the and the 
obligor ſhould live together, Sc. Afterwards the woman 
married, and debt being brought on this bond by hut. 
band and wife, the defendant pleaded, that he and the 
plaintiff's wife did not live together; but it was ad- 
Judged, that the money ſhould be paid during their Joint 
Lives, ſo long as they were living at the fame time, Os. 
1 Eutxv. 555. Were a perſon in conſideration of recciv- 
ing profits of the wife's lands on marriage, during their 
Joint Lives, was to pay a ſum of money vearly, 1 trut 
for the wife, though it was not ſaid every year during, 
Oc. it was held, that the payment ſhall be intended to 
continue every year alſo during their Joint Lives. 1 Ly7u, 
459. Leaſe for years to huſband and wife, if they, or 
any iſſue of their bodies ſhould ſo long live, has been 
adjudged ſo long as either the huſband, wife, or any of 
their iſſue ſhould live; and not only fo long as the hul- 
band and wife, c. ſhould jointly live. Meer 339. Sce 
titles Agreement; Covenant, &c. 

JOINTENANTS, As it is frequently written, or 
rather, as ſeems moſt conſiſtent, 


JOINT-TENANTS, 


femul tenentes,' or qui conjun&im tenent.) They who hold 
lands or tenements by joint-tenancy. Bo 

Ax EsTaTE IN JolNnT-TENANCY is Where lands 
or tenements are granted to two or more perions, to 
hold in fee- ſimple, fee-tail, for life, for years, or at 
will. In conſequence of ſuch grants an eſtate is callod 
an eſtate in Joint-tenancy : Lize. F 277: and ſometimes 
an eſtate in jointure, which word, as well as the other, 
ſignifies an union or conjunRion of intereſt ; though in 
common ſpeech the term Fointure is now uſually con- 
fined to that joint eſtate, which, by virtue of the ttature 
27 Hen. 8. c. 10, is frequently veſted in the huſband and 
wife before marriage, as a full ſatisfaQion and bar of 
the woman's dower. See title Jointure. 


I. Of the Nature of an Eftate in Foint-tenancy, ard 
how created, 4 
II. The Conſequences and Incidents of ſuch Etate ; 
and of the Ads of Foint-tenants to alienate er 
tncumber the ſame. | 


III. How it may be ſevered or deſtroyed. 


I. Taz CrraTion of an eſtate in ſoint-tenancy 
depends on the wording of the deed or deviſe, by winch 
the tenant claims title; for this eſtate can only ariſe by 


purchaſe or grant, that is, by the act of the parties; my 
iy nc ve 
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JOINT-TENANTS I. 


gever by the mere act of law. New if an eſtate be given 
to a plurality of perſons, without adding any reſtrictive, 
exclußlve, or explanatory words, as if an eſtate be 
ranted to A. and B. and their heirs, this makes them 

immediately joint-tenan's in fee of the lands; for the 
law interprets the grant ſo as to make all pats of it tike 
effect, which can only be done by creating an equal 
ellate in them both. As therefore the grancor has thus 
united their na nes, the law gives them a thorough union 
in all other reſpects. 2 Comm 150. c. 12. 

The eſſential difference between Joint-tenarts and 

enants in common is, that Joint-tenants have the lands 

by one joint tit'e, and in one right, and terants in com 
mon by ſeveral titles, or by one title and by ſeveral 
rio his ; this is the reaſon, favs Lord Cote, that Joint- 
tenants have one joint freehold, and tenants in com- 
mon have ſeveral freeho!ds, though this property is 
common to them both, vix. that their occupation is un- 
divided, and neither of them knoweth his pert in ſeve- 
ral. Co, Lit. 189. a. 

The properties of a joint eſtate are derived from its 
unity, which is fourfold ; he unity of zxtere/?, of ritle, of 
time, and of ien; © in other words, Joint tenants 
have one and the fame intereſt accruing by one and the 
ſame conveyance, commencing at on2 and the fame 
time, and held by one and the ſame undivided poſſeſſion. 

Fir/?, They muſt have one and the lame mrere/?, One 
Joint-tenaut cannot be entitled to one period of duration 
or quantity of intereſt in lands, and the other to a difter- 
ent. One cannot be tenant for life, aud the otver for 
years; one cannot be tenant in fee, and the other in 
tail. 1/27. 188, But if land be limited to A. and B. for 
their lives, this makes them Joint-tenauts of the free- 
hold; it co 4. and J. and their heirs, t makes them 
Joiat-tenants of the inheritance. Zzzr. C 277. It land be 
granted to A. and B for their eli es, and to the heirs of 
A., here A. and B. are Joint-tenants of the freehold dur- 
ing their reſpective lives, and A. has the remainder of 
the fee in ſeveralty ; or if land be given to 4. and B. 
and the heirs of the body of A., here both have a joint 
eſtate for life, and A. hath a ſe. eral remainder in tail. 
Litt. F 285. 

In the creation of a Joint-tenancy in fee, particular care 


muſt be taken not to inſert the words, and the furviver 


of :hem, For the grant of an eſtate to two and the fur 
vivor of them, and the heirs of the ſurvivor, does not 
make them Joint-tenants in fee, but gives them an 
ellate of freehold during their joint lives, with a con- 
tingent remainder in fee to the ſurvivor. Whether 
during their joint lives the fee continues in the grantor 
or remains in abeyance, and whether they can convey 
their eſtate, and what is the proper mode of conveyance 
to be uſed, are points which have been much agitated, 
and which perhaps are not yet quite ſettled: They were 
all mentioned in the caſe cf Vick v. Edawards, 3 P. Ins. 
372. In that caſe lands were deviſed to B. and C. and 
the ſurvivor of them, and the heirs of ſuch ſurvivor, in 
trust to ſell. Ld. Talbet held, that the fee was in abey- 
ance, that the truſtees joining in a fine of the premites 
might make a title to a purchaſer by way of heel, 
and that the heirs joining might be of uſe, as it would 
lupply the want of proving the will; but that in every 
other reſpect it would be void. In this caſe the word 
Nagel muſt not be underſtood in its ſtrict technical 


ſenſe ; all that is meant by it is, that the fine cperates 
by way of corcluſion vpon, or ba: to the vendors, tell 
the contingency happens upon which the fee is to ariſe, 
and then it paſſes to the purchaſer. This dectrire is 
pen to objection ; (fee 1 P. Hs. Fog: 2 Saund. 3 80); 
but it ſcems to be generally acquieſced in, and perhaps 
the liberality of ſuccecding times may thirk a common 
convevance, by lcaſe and reltaſe, or bargain ard {ale, 
ſuticient in theſe caſes to paſs the fee, without either 
fine or a common recovery. 1 4. 191. a. inn. 

Seconily, Joirt-tenants mult alto have a wnity of title ; 
their efta e muſt be created by one and the fame act, 
whether legal or iegal; as by ore and the fame grant, 
or by one and the ſame difleifn. Litt. & 278. Joint-te- 
nancy cannot ariſe by decent or act of law; but, as 
has been already faid, merely By purchaſe or acquisition, 
by act of the part,; and unlets that act be ore ard the 
ſame, the two tenants would have different titles; and 
if they had different titles, one might prove good, and 
the other bad, which would abſolutely deſtroy the Joint- 
tenancy 2 Comm, 

Thirdly, There muſt alſo be an i of time; their 
eſt:tes mull be veſled at one and the fame period, as 
well as by one and the ſame title. As in caſe of a pre- 
ſent eſtate made to A. and B. or a remainder in { fee to 
A. and B. aſter a particular eſtate ; in either cafe 4. and 
B. are Joint-terants of this preſert eftate, or this veſted 
remainder. But it after a leaſe for life, the remainder 
be limited to the heirs of 4. and B; and during the 
continvance of the particular citate, A. dies, which veſts 
the remainder of one moiety. in his heir; and then B. 
dies, whereby the other moiety becomes veſted in the 
heir ot B.; now A.'s heir and B. 's heir are not Joint- 
tenauts of this remairder, but Tenants in common; for 
one moiety veſled at one time, and the other at an- 
other. 1 /-/2, 188. Yet where a feoffment was made to 
the uſ of a man and fuch wife as he ſhould afterwards 
marry, for term of their lives, and he afterwards mar- 
ried ; in this caſe it ſeems to have been held, that the 
hutband and wife had a joint eſtate, though veſted at 
d fterent times; becauſe the % of the wife's eſtate was 
in abeyance, and dormant till the intermarriage, and 

- 2 
on that event had relation back, and took effect from 
the time of creation, Dy. 340: 1 Rep. 101. 
Lajily, In Joint tenancy there mult be an wnizy of ge. 


fej/ren. Joint-tenants are ſaid to be ſeiſed fer my & per 


rout, by tue half or moiety, and by all: that is, they 
each ot them have the entire poſſe flon, as well of every 
parce} as of the whole, They have ret one of them a ſeiſin 
ct one half or moiety, and the other of the other moiety, 
neither can one be excluſively ſeiſed of one acre, and his 
com panion of another; but each has an undivided moiety 
ot the whole, and not the u hole of an undivided moiety. 
Lit. 288: 5 Rep. 10: Brad. I. 5. tr. 5. c. 26. And, 
therefore, if an eſtate in fee be given to a man and his 
«ite, they are neither properly Joint-tenants, nor Te- 
nants in common; tor hutband and wife being conſi- 
dered as one perſon in law, they cannot take the eftate 
by moieties, but both are ſeiſed of the entierty ger tent 
& non per my; the conſequence of which is, that ngi- 
ther the hutband nor the wife can diſpoſe of any part 
without the affent of the other, but the whole mult re- 
main to the ſurvivor, Zire. & 665: 1 1». 187: 4 Bro: 
Ab. t. Cui in vita, $; 2 Ftra, 120: 2 Lev. 39. 
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JOINT-TENANTS I. 


If a father makes a deed of bargain and ale of lands 
to his ſon, to hold to him and his heirs, c. to the uſe of 
the father and ſon, and their heirs and aſſigns for ever, 
they are e aer 2 Cro. 83. And if the father de- 
viſes lands to his eldeſt and other ſons, they are Joint- 
tenants, and not tenants in common. Golaſb. 28: Poph. 52. 
A man deviſed lands to his wife for life, and after * 

death to his three daughters, and the heirs males of their 
bodies, Ic. The wife and the two eldeſt daughters died; 
and it was held that the ſurviving daughter ſhould have 
the whole for life, the three ſiſters being Joint-tenants 
for life, and ſeveral tenants in tail of the inheritance. 
Leon. 47. 

Two or more purchaſe land, and advance the money 
in equal parts, and take a conveyance to them and their 
heirs; this makes a Joint-tenancy with the chance of ſur- 
vivorſhip: But where the proportions of money are not 
equal, they are in nature of partners ; and though the 
legal eſtate ſurvives, the ſurvivor ſhall be as a truſtee 
for the others, in reſpect of the ſums paid by each. So, 
if where two having purchaſed jointly, afterwards one 
lays out a conſiderable ſum on improvements, &c. 
and dies, in equity it ſhall be a lien on the lands, and a 
truſt for the repreſentative of him who advanced it. 
1 Eg. Ab. 291. | 

A rent of 10/. a year is granted to A. and B. to hold 
to one until he marry, and to the other till he is preſented 
to ſuch a church; it was holden they were Joint-tenants, 
and that if either of chem die before marriage or | reſent- 
ment, the rent ſhall ſurvive. Co. Lit. 180. If lands are 
given to two men, and the heirs of their bodies, the re- 
mainder to them and their heirs; they ſhall be Joint- 
tenants for life, tenants in common of the eſtate- tail, 
and Joint-tenants of the fee-fimple. Ibid. 183. But 
where a remainder is limited to the right heirs of two 
perſons, in this caſe they ſhall take ſeverally, though 
the words be joint. 5 Rep. 8. Land is granted to a man, 
and ſuch woman as ſhall be his wife ; here is no Joint- 
tenancy, but the man will have the whole : Though if 
one make a feoffment in fee to the uſe of himſelf, and of 
ſuch wife as he ſhall after marry, for their lives ; when 
he takes a wife, they are Joint-tenants. Co. Lit. 188 : 
1 Rep. 101. 

One perſon is in by the common law, and another by 
limitation of uſe, yet they may be Joint-tenants by virtue 
of a deed of grant, c. Fenk. Cent. 330. Lands given 
in the premiſes of a deed to three, to hold to one for life, 
remainder to another for life, remainger to the third for 
life, they are not Joint-tenants, but ſhall take ſucceſſively. 
Dyer 160. 

In a caſe in the King's Bench during Lord Ho/:'s time, 
the queſtion was, how the ſurrender of a copyhold to 
the uſe of three ſons and two daughters, equally to be 
divided, and their re/de&ive heirs, ought to be conſtrued ; 
and the following paſſage in 1 rf. 190. b. was much re- 
lied upon, by two of the judges, as an authority to ſhow, 
that the words equally to be divided, imply a tenancy in 
common. If a verdict find that a man hath dias partes 
manerii, Ic. in tres partes diviſas, this ſhall not be intended 
to be in common; but if verdict be, in tres partes dividen- 
Aas, then it ſeemeth that they are tenants in common 
by the intendment of the verdict.“ But Lord Holt, 
who was 'for a Joint-tenancy, obſerved, that no ſuch 


| 


matter appears in the caſe of 21 E. 4, there cited by 
Lord Czke in the margin as his authority, and that he 
was not poſitive therein, but only wrote it as his con. 
jecture. Fiſher v. Wiee, 1 P. Wms. 14, &c. and Mr. 
Cox's notes there: Salk. 391: Com. Rep. 88, 92: 12 
Med. 296: 1 Ld. Raym. 622, In the two latter books, 
and in P. Vins. the caſe is reported very much at large; 
and as the arguments on-each ſide are very elaborate, it 
is an authority fit to be reſorted to wherever the doubt 
is, whether there ſhall be a tenancy in common or 
Joint- tenancy ; and ſeems an acknowledged authority in 
caſes of ſurrenders of copyholds. 1 Vi. 341. See alſo 
Angleſey E.) v. Ram, Dom. Proc, September 1727 
Barker v. Gyles, 2 P. Vins. 280: Bro. P. C.: Hall v. 
Digby & al. Bro. P. C.: Hawes v. Hawes, 1 Wilſ. 16; : 
Gabin v. Gaſtin, or Denn v. Gaſtin, Cowp. 660. In this 
laſt caſe the word equally was deemed ſufficient to create 
a tenancy in common in a will; and Lord Mansfeld 
declared the opinion of the two Judges, who differed 
from Holt, to be the better and more liberal one; and 
Aſton F. noticed, that equally to be divided had been ad- 
judged a tenancy in common, even in a deed. See 1 
Inſt. 190. b.in n ; and further title Tenants in Common. 


II. Uros the principles of a thorough and intimate 
union of intereſt and poſſeſſion, depend many other c- 
quences and incidents to the Joint-tenant's eſtate, beũdes 
thoſe already caſually noticed. If two Joint-tenants 
let a verbal leaſe of their land, reſerving rent to be paid 
to one of them, it ſhall enure to both, in reſpect of the joint- 
reverſion. Co. Lit. 214. If their leſſee ſurrenders his leaſe 
to one of them, it ſhall alſo enure to both, becauſe of the 
privity or relation of their eſtate. {bid. 192. On the 
ſame reaſon, livery of ſeiſin, made to one Joint-tenant, 
ſhall enure to both of them. Id. 49: and the entry, or 
re-entry, of one Joint-tenant is as effectual in law as if 
it were the act of both. 16d. 319, 364. In all actions 
alſo relating to their joint- eſtate, one Joint-tenant cannot 
ſue or be ſued without joining the other. I. 195. But 
if two or more Joint-tenants be ſeiſed of an advowſon, 
and they preſent different clerks, the biſhop may refuſe 
either, becauſe neither Joint-tenant hath a ſeveral right 
of patronage, but each is ſeiſed of the whole: and, if 
they do not both agree within fix months, the right of 
preſentation ſhall lapſe. But the Ordinary may, if he 
pleaſes, admit a clerk preſented by either, for the good 
of the church, that divine ſervice may be regularly per- 
formed; which is no more than he otherwiſe would be 
entitled to do, in caſe their diſagreement continued, ſo 
as to incur a lapſe : and, if the clerk of one Joint-tenant 
be ſo admitted, this ſhall keep up the title of both of them, 
in reſpect of the privity and union of their eſtate, Co. Lis. 
185, Upon the ſame ground it is held, that one Joint- 
tenant cannot have an action againſt another for treſpaſs, 
in reſpect of his land, for each has an equal right to enter 
on any part of it. 3 Leon. 262. But one Joint-tenant is 
not capable by himſelf to do any act, which may tend to 
defeat or injure the eſtate of the other; as to let leaſes, 
or to grant copyholds. 1 Leon. 234 : And, if any walte be 
done, which tends to the deſtruction of the inheritance, 
one. J oint-tenant may have an action of waſte againſt the 
other, by conſtrudtion of the ſtat. Vm. 2. c. 22: 2 
Inſt. 403. So too, though at common law no action of 

account 
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gecount lay for one Joint-tenant againſt another, unleſs 
he had conſtituted him his bailiff or receiver, 1 I. 200 ; 

et now by the ſtat. 4 Ann. c. 16, Joint-tenants may have 
actions of account againſt each other, for receiving more 
than their due ſhare of profits of the tenements held in 
Joint-tenancy. This action is however ſeldom brought; 
but the practice is, to apply to a court of equity to com- 

| an account. 2 Comm. c. 12. See poſt. III, 2. 

From the ſame principle alſo ariſes the remaining 
grand incident of joint-eſtates, vx. the doctrine of Syr- 
vivorſhip ; by which, when two or more perſons are 
ſeiſed of a joint-eſtate of inheritance, for their own lives, 


or four autre vie, or are jointly poſſeſſed of any chattel- 


intereſt, the intire tenancy, upon the deceaſe of any of 
them, remains to the ſurvivors, and at length to the laſt 
ſurvivor; and he ſhall be entitled to the whole eſtate, 
whatever it be, whether an inheritance or a common free- 
hold only, or even a leſs eſtate. Lit. 5 280, 1. This is 
the natural and regular conſequence of the union and en- 
tierty of their intereſt. The intereſt of two Joint-tenants 
is not only equal or ſimilar, but alſo is one and the ſame. 
One has not originally a diſtin moiety from the other; 
but, if by any ſubſequent act (as by alienation or for- 
feiture of either) the intereſt becomes ſeparate and diſ- 
tint, the Joint-tenancy inſtantly ceaſes. But, while it 
continues, each of the two Joint-tenants has a concurrent 
intereſt in the whole ; and therefore, on the death of his 
companion, the ſole intereſt in the whole remains to the 
ſurvivor. For the intereſt which the ſurvivor originally 
had, is clearly not diveſted by the death of his compa- 
nion; and no other perſon can now claim to have a fi: 
eltate with him, for no one can now have an intereſt in the 
whole, accruing by the ſame title, and taking effect at 
the ſame time with his own : neither can any one claim 
a /eþarate intereſt in any part of the tenements ; for that 
would be to deprive the ſurvivor of the right which he 
has in all, and every part. As therefore the ſurvivor's 
original interelt in the whole ſtill remains; and as no 
one can now be admitted, either jointly or ſeverally, to 
any ſhare with him therein ; it follows, that his own in- 
tereſt mult now be entire and ſeveral, and that he ſhall 
one be entitled to the whole eſtate (whatever it be) that 
was created by the original grant, 2 Comm. c. 12. 

This right of ſurvivorſhip 1s called by our ancient au- 
thors the jus accręſcendi, becauſe the right, upon the death 
of one Joint-tenant, accumulates and encreaſes to the ſur- 
vivors. Brac. I. 4. tr. 3. c. 9. $3: Flea. I. 3. c. 4. And 
this jus accreſcendi ought to be mutual; which ſeems to 
be one reaſon why neither the King, nor any corporation, 
can be a Joint-tenant with a private perſon. For here is 
no.mutuality ; the private perſon has not even the re- 
motelt chance of being ſeiled of the entierty by benefit 
of {urvivorſhip ; for the King and Corporation can never 
die. 2 Comm. c. 12. cites 1 It. 190: Finch L. 83: 
2 Lev. 12, 

But Lord Coke expreſsly ſays, © there may be Joint- 
tenants though there be not an equal benefit of ſurvivor- 
ſhip: as if a man let lands to A. and B. during the life 
of Ae if B. die, A. ſhall have all by r but 
if A. die, B. ſhall have nothing.” 1 f. 181. The 
nutuality of ſurvivorſhip does not therefore appear to be 
the reaſon, why a Corporation cannot be a Joint-tenant 
with a private perſon : for two Corporations cannot be 

vint-tenants together: but whenever a joint eſtate is 


| 


granted to them, they take as tenants in common. Co. 
Lit. 199.—The above is Mr, Chri/tian's obſervation on 


the preceding paſſage in the Commentaries. - It may 


however be remarked, that Blaci/one merely ſtates this 
as one reaſon, againſt the King or a Corporation being 
a Joint-tenant with a private perſon. In the paſſage 
cited from 1 If. 181. the aſſertion that Joint-tenancy 
may be without equal benefit of ſurvivorſhip, and the 
caſe put by Lord C:#e, do not extend to inſtances where 
no benefit of AY can poſſibly ariſe to either 
party ; as mult be the caſe between two Corporations. 

If there are two Joint-tenants for life, it is ſaid each of 
them hath an eſtate for life, and for the life of his com- 
panion ; and for that reaſon, if one of them make a leaſe, 
it ſhall continue not only during the life of the leſſor, but 
after his death during the life of his companion, as long 
as the original eſtate out of which it was derived : Though 
it hath been reſolved, that ſuch a Joint-tenant hath only 
an eſtate for his own life, and a poſſibility of ſurviving his 
companion to be entitled to his part ; therefore if he 
grants over his eſtate, that poſſibility is gone; and if he 
dies, the eſtate of the grantee ſhall revert to him in re- 
verſion. 1 Noll. 4.41: Tones 55: 3 Salk. 204, 205. 

If one Joint-tenant grants a rent charge, c. out of 
his part, and dies, the ſurvivor ſhall have the whole land 
diſcharged : For he hath the land by ſurvivorſhip, and 
not by deſcent from his companion. Lit. 286: 1 Co. [n}t. 
184. And if one Joint-tenant in fee makes a leaſe tor 
years, reſerving a rent, and dieth ; the ſurvivor ſhall 
have the reverſion, but not the rent, becauſe he claims 
by title paramount. Co. Lit. 18. 

Joint-tenants, as to the poſſeſſion of lands in jointure, 
are ſeiſed by entierties of the whole, and of every part 
equally; (and the poſſeſſion of any Joint-tenant is the 
poſſe ſſion of both;) but as to the right of the land, they 
are ſeiſed only of moieties ; therefore if one grant the 
whole, a moiety only paſſeth. 1 Bui. 3: Cre. Eliz. fog. 
If there be two Joint-tenants, and each make a ſeveral 
leaſe of the whole, their ſeveral moieties only ſhall pals, 
by each leaſe. 1 ei. Joint-tenants cannot ſingly 
diſpoſe of more than the part that belongs to them ; 


where they join in a feoffment, in judgment of law each 
of them gives but his reſpective part; ſo it is of a gift 


in tail, leaſe for life, Sc. And for a condition broken 


they ſhall only enter on a moiety of the lands. 1 ff. 186. 


Every Joint-tenant hath a right, as to his own ſhare, to 
ſeveral purpoſes, as to give, leaſe, forfeit, c. 1 I. 
185; Lit. 287. One Joint-tenant may leaſe to his com- 
panion : But one Joint-tenant cannot make a feoftment, 
or grant to another Joint-tenant, though he may releaſe. 
1 Vent. 78: Raym. 187. By whatever means a ſoint-tenant 
comes to the eſtate of his companion, by conveyance, 
&c. from him, it may enure by way of releaſe. 2 
Cre. 649. 

Action of treſpaſs or trover may not be brought by 
one Joint-tenant againſt his companion, becauſe the 
polſcflion of one is the poſſeſſion of the other. 1 S2/+. 
290. One Joint-tenant may diſtrain for rent alone; 
and he may avow in his own right, and as bailiff to 
the others, but he cannot avow ſolely; and he may not 
bring debt alone. 5 Mod. 73, 150. 

If a Joint-tenant in fee-ſimple is indebted to the King, 
and dieth; the lands cannot be extended in the hands 
of the ſuryivor ; who claimeth not from his companion, 

but 
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bat from the feoffor, Sc. 1. 185. Where there are 
two Joint-tenants, and one is indebted to the King, and 
dicth, the other ſhall hold the land diſcharged of the 
debt : But if huſband and wife have a term jcintly, and 
the huſb ind is indebted to the King, ard dieth, in ſuch 
caſe the term ſhall be ſubject to the debt, becauſe the 
huſbind might have diſpoſed of the whole eſtate. 
Ploaud. 321. | 
Judgment in action of debt, is had againſt one Joint- 
tenant for life, who, before execution, releaſes to his 


companion; adjudged that the moiety is ſcill liable to the 


zudgment during the life of the releafor ; but, if he had 
died before execution, the ſurvivor ſhould have had 
the land diſcharged of the debts and judgment. 6 Rep. 
78. Huſband and wife were Joint-tenants, and action 
was brought againſt the huſband alone, who made de- 
fault, thereupon the wite prayed to be received; but it 
was not allowed, becauſe ſhe was not a party to the writ z 
but he in reverſion may be received, and plead Joint- 
t2nancy in abatement of the writ. cer 242. 

If a feme ſole and A. B. purchaſe a term for years joint- 
Iv, and afterwards intermarry, the Joint-tenancy con- 
tinues. Dyer 318: 2 Nel. Abr. 1035. But where there 
are two women Joint-tenants of a leaſe for years, and 
one taketh huſband, and dies, the term ſhall ſurvive; 
if the huſband hath not aliened her part, and ſevered the 
Hinture: But it is otherwiſe in caſe of goods, veſted in 
the huſband by marriage. 1 1/. 185. | 

If there be two Jointetenants, and one releaſeth to the 
other, this paſſeth a fee without the word heirs, becauſe 
it refers to the whole fee, which they jointly took, and are 
poſſeſſed of, by force of the firſt conveyance; but tenants 
in common cannot releaſ2 to each other; for a releaſe 
ſuppoſeth the party to have the thing in demand; but 
tenants in common have ſeveral diſtin freeholds, which 
they cannot transfer, otherwiſe than as perſons who are 
ſole ſeiſed. Co. Lit. 9, 200. b. 


III. Ax EsTATE in Joint tenancy may be /evercd and 
deſtiroyed, by deſtroying any of its conſtituent unities. 
1; That of time, which reſpects only the original commence- 
ment of the joint - eſtate, cannot indeed (being now paſt ) 
be affected by any ſubſequent tranſactions. But, 2; The 
Joint-tenants? eſtate may be deſtroyed, without any alien- 
ation, by merely diſuniting their ien For Joint- 
tenants being ſeiſed per my et fer tout, cvery thing that 
tends to narrow that intereſt, ſo that they ſhall not be 

eiſed throughout the whole, and throughout every part, 
35 a ſeverance or deſtruction of the jointure. And there- 
fore, if two Joint-tenants agree to part their lands, and 
hold them in ſeveralty, they are no longer Joint-tenants ; 
fr they have now no joint intereſt in the whole, but on- 
ly a ſeveral intereſt reſpectively in the ſeveral parts. And 
for that reaſon alſo, the right of ſurvivorſhip is by ſuch 
ſeparation deſtroyed. Co. Lit. 188, 193. By common law 
all the Joint-tenants might agree to make partition of 
tie lands, but one of them co ald nut compel the other ſo 
to do. Lit. F 290: for this being an eſtate originally 
created by the act and agreement of the parties, the law 
would not permit any one or more of them to deſtroy the 
united poſſeſſion without a ſimilar univerſal conſent, But 
now by the fats, 31 Hen. 8. c.1.; 32 Hen, 8. c. 32, 
Joint tenants either of inheritances or other leſs eſtates, 
are compellable by writ of partition to divide their lands, 


7 


— — 


And the „at. 8 and 9 V. z. c 11, made perpetual by 
flat. 3 and 4 Ann. c. 18, directs the manner of proceed. 
ing upon ſuch writs. 

In this caſe of Partition of eſtates, as alſo in ſettling ac. 
counts between the parties, reſort is molt frequently had 
to a Court of Equity. For though accounts may be taken 
before auditors in an action of account in the courts of 
common law, (ſee this Dictionary, title Account,) yet a 
court of equity, by its modes of proceeding, 15 enabled 
to inveſtigate, more effeQually, long and intricate ac. 


counts in an adverſe way, and to compel payment of tl;e 


balance. In the caſe of partition, if the titles of the 
parties are in any degree complicated, it is extremely 
difficult to proceed in the courts of common lad; and 


where the tenants in poſſeſſion are ſeiſed of particular | 


eſtates only, the perſons entitled in remainder cannot be 
bound by the judgment in a writ of partition. The 
courts of equity having thus aſſemed the juriſdiction in 
complicated caſes, ſeem by degrees to have been con- 
ſidered, as having on theſe ſubjects a concurring juril. 
diction with the courts of common law, in caſes where 16 
difficulty could have attended the proceeding in tho 
courts. Mi,. Treat. 109—111. | 


3. The Joint-tenancy may be ſevered by deftroyirs 
the unity of e, As if one Joint-tenant aliens and con- 
veys his eſtate to a third perſon, here the Joint-tenarcy 
is ſevered, and turned into a tenancy in common; for tue 
grantee and remaining Joint-tenant hold by different 
titles; (one derived from the original, the other from 
the ſubſequent, grantor ;) though till partition made the 
unity of poſſeſſion continues. Lit. & 292, 319, 321. But 
a deviſe of one's ſhare by will is no ſeverance of the ju;n- 
ture: for no teſtament takes effect till after the death of 
the teſtator ; and by ſuch death the right of the ſurvivor, 
which accrucd at the original creation of the eſtate, and 
las therefore a priority of the other, is already velles, 
1 [»?. 185: Lit. £ 287: and ſee 3 Burr. 1488, and this 
Dictionary, title Vll. And it has been determined that 
articles of marriage entered into by a female infant Joint- 
tenant, who died before attaining her age of twenty-one 
years, were not in equity a ſeverance of the Joint-tenancy, 
May v. Hoek 3 in Canc. 1 J. 246. à. inn. 

4. It may be alſo deſtroyed by deſtroying the unity of 
interc/t. If therefore there be two Joint-tenants for lite, 
and the inheritance is purchaſed by, or deſcends upon 


either, it is a ſeverance of the jointure. Cro Elix. 470. 


Though if an eflate is originally limited to two for lite, 
and after to the heirs of one of them, the freehold 141 
remain in jointure, without merging in the inheritance : 
becauſe, being created by one and the ſame conveyance, 
they are not ſeparate eſtates, (which is requiſite in order 
to a merger,) but branches of one entire eſtate, 2 Rep. 60: 
1 Int, 182. If a Joint-tenant in ſee makes a leale tor 
life of his ſhare, this defeats the jointure, for it deſtroys 
the unity both of title and intereſt, Lit. & 302, 3. And 
wherever, or by whatever means, the jointure ceaſes or is 
ſevered, the right of ſurvivorſhip, or 75 accreſcend!, the 
ſame inſtant, ceaſes with it. 17%. 188, Yetit one of 
three Joint-tenants aliens his ſhare, the two remaining 
tenants ſtill hold their parts by Joint-tenancy and for- 
vivorſnip. Lit. $ 294. And if one of three Joint-tenants 
releaſes his ſhare to one of his companions, thovgh the 
Joint-tenancy is defroyed with regard to that part, vet 
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the two remaining parts are fill held in jointure ; for they 
ill perſerve their original conſtituent unities. Lit. & 304. 

Whenever, therefore, by any act or event, different 
interefts are created in the ſeveral parts of the eftate, or 


they are held by different 2it/es, or if merely the pr/e/ror 


is ſeparated, fo that the tenants have no longer thete 
four indiſpenſable properties, a ſameneſs of intereſt and 
undivided poſſeſſion, a title veſtigg at one and the fame 
time, and by one and the ſame act or grant; the Joint- 
tenancy is inſtantly diſſolved, 2 Comm. 186. c. 12.,—0t 
this propoſition the following cates may afford ſome fur- 
ther illuſtration : 

When a fee- ſimple eſtate is limited by a new convey - 


' ance, there one may have the fee, and another an eſtate 


for life; but when two perſons are tenants for life firſt, 
and one of them gets the fee-fimple, there the jointure 
is ſevered. 2 Rep. 6. If a revertion deſcend upon one 
Joint-tenant, the jointure is ſevered, and by operation 
of law they are then tenants in common, 1 Bu//. 113. 
And a diverſity has been taken, that where the reverſion 
comes to the freehold, the jointure is deftroyed ; but 
when the freehold comes to him in reverſion, and to an- 
other, it is otherwiſe. Cro. Elix. 470; 743. 

Two infants are Joint-tenants, and one of them makes 
a fcoffment of his moicty : this will be a ſeverance of 
the Joint-tenancy. Bro. Fointen. 13. A Joint-tenaat in 
fee grants a leaſe for life, and then dies; it fevers the 
jointure : though if the tenant for life die before either 
of the Joint-tenants, then it is 2% /atu quo privs. Co. Lit. 
193. If there be two Joint-tenants in fee, and one makes 
a leaſe for life to a ſtranger, the freehold and reverſion 
is ſevered from the jointure : but in caſe one ſuch Joint- 
tenant leafes for years, the jointure of the inheritance is 
not ſevered ; and the other Joint-tenant ſhall have the 
reverſion by ſurvivorſhip. Lut. 729, 1173. Two Joint- 
tenants are of a leaſe for twenty-one years, and one lets 
his part but for three years, the jointure is ſevered, ſo that 
ſurvivorſhip ſhall not take place. 1 12. 188, 192. In 
caſe three perſons are jointly intereſted in a term, and 
one of them mortgages his third part; by this it has 
been held, the Joint-tenancy was ſevered. 1 Sa/k. 158. 
ut where one Joint-tenant of lands, in order to ſever 
the Joint-tenancy, and provide for his wife, makes a 
deed of gift of his moiety to her; this being made to 
the wife, and fo void in law, cannot be made good. 
Preced. Canc. 124. 

if two Joint-tenants be of a term, and one commits 
felony, or is outlawed, Sc. the jointure will be ſevered ; 
tor tie King ſhall have the moiety by the forfeiture :; 
ard if the Joint-tenancy is of perſonal things, all will be 
forfeited. Plozud. 410. | 
Where there are ſeveral Joint-tenants in fee-tail, and 
'ome of them ſuffer a common recovery of the whole, 
tie eſlate of the others is turned to a right; and con- 
ein gent remainders may be deſtroyed, and a new eftate 
Luned thereby, Sid. 241. Aud if one Joint-tenant le- 
wies 4 tne, it fevers the Joint-tenancy ; but it doth not 
amount to an actual turning out of his companion. 1 Fa 
286. A Joiut-tenant in fee makes a leaſe for years, of 
the land, to begin preſently, or 75 fatura, and dics, 
it 15 a leverance of the Joint-tenancy, and cannot be 
avoided by the ſurvivor ; becauſe immediately, by force 
ot the leale, the leſſee hath a right in the ſame land, of 


all that to the leſſor belongs. Lit. 280. | 


Vor II. 


In general, it is advantageous for the Joint-tenants to 
diſtolve che jointure, ſince thereby the right of ſurvivor- 
ſuip is taken away, and each may tranſmit his own part 
to his own heirs. Sometimes, however, it is diſadvan- 
tao cous to diflolve the joint- eſtate: as if there be Join- 
tenants for life, and they make partition, this diflolves 
the jointure ; and though before they each of them had 
an eſtate in the whole for their own lives and the life of 
their companion, now they have an eſtate in the moiety 
only for their own lives merely; and, on the death of 
either, the reverſioner ſhall enter on his motety. 1 For. 
55. And therefore if there be two Joint-tenants for life, 
and one grants away his part for the life of his com- 
pauion, it is a forfeiture ; for, in the firit place, by the 
ſeverance of the jointure, he has given himſelf in his 
own moiety only an eſtate for his own life; and then he 
grants the ſame land for the life of another ; which 
grant, by a tenant for his own life merely, is à forfeiture 
of his eſtate ; for it is creating an eſtate which may, by 
poſſibility, laſt longer than that which he is legally 
entitled to. 4 Leon. 237: 1 Inf. 252: 2 Comm. 187. 
Ca 12. 

Ia ancient times Joint-tenancy was favoured by the 
courts of law, becauſe it was more convenient to the 
Lord, and more conſiſtent with feudal principles: but 
thoſe reaſons have long ceaſed, and a Joint-tenancy is 
now every where regarded, as Lord Coxvper ſays it is in 
equity, as an odious thing. 1 Ca,. 158. See further this 

Dictionary, title Torants in Common, 


Joi xT-TEN ANC in TRHISGS PERSONAL.—Goods 
and chattels may belong to their owners in Joint-tenancy, 
and in common, as well as real eſtates. They cannot in- 
deed be veſted in coparcenery, becauſe they do not de- 
icend from the anceſtor to the heir, which is neceſſary to 
conſtitute coparceners; but if a horſe, or other perſonal 
chattel, be given to two or more abſolutely, they are 
Joint-tenants thereof; and unleſs the jointure be ſevered, 
the ſame doctrine of ſurvivorſhip ſhall take place as in 
eſtates of lands and tenements. Lit. & 282: 1 Fern. 482. 
And in like manner if the jointure be ſevered, as by 
either of them ſelling his ſhare, the vendee and the re- 
maining part-owner ſhall be tenants in common without 
any fu e Ei or ſurvivorſhip. Lit. S 321. So alſo if 
1007. be given by will to two or more, equaily to be 
divided berween them, this makes them tenants in com- 
mon, as the tame words would have done in regard to 
real eſtates. 1 Eq. Ab. 292. Reſiduary legatees and 
executors are alſo Joint- tenants, unleſs the teſtator uſes 
ſome expreſſion which converts their intereſt into a 
renancy in common: and if one dies before a diviſfien 
or ſeverance of the ſurplus, the whole that is undivided 
will paſs to the ſurvivor or ſurvivors. 2 P. Mm. 347. 
529: and ſee 3 Bro. C. R. 25: 1 Bro. C. R. 118: 3 Hic. 
C. R. 455. But for the encouragement of hutbandry it is 
held, that a flock on a farm, though occupied jointiy, 
mall always be conſidered as common, and not 2s jour, 
property, and there ſhall be no ſurvivorſhip therein, 
1 Lin. 217. So, for the encouragement of trade, th 
is no ſurvivorſhip of a capital or ſtock in trade amor: 
merchants and traders: for this would be ruinous to the 
fimily of the deceaſed partner; and it is a legal maxim, 
jus accre/cend?t inter mercateres, pro beneficio COmmercit, lecut- 
non habet. 11 . 182. 
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JOINTURE. 


JOINTURE or LANDS. A Jointure is A Settle- 


ment of lands and tenements made to a woman in con- 


ſideration of marriage; or it is A Covenant, whereby the 
huſband, or ſome friend of his, aſſureth to the wife, 
lands or tenements, for term of her life : it 1s ſo called, 
either becauſe it is granted ratione juncturæ in matrimonio, 
or for that land in frank-marriage was given jointly to 
huſband and wife, and after to the heirs of their bodies, 
whereby the huſband and wife were made as it were 
joint-tenants during the coverture. 3 Rep. 27. By ſome, 
a Jointure is defined to be A Bargain and contract of 


livelihood, adjoined to the contract of marriage; being 


a competent proviſion of freehold lands or tenements, 
c. for the wife, to take effect after the death of the 
Huſband, if ſhe herſelf is not the cauſe of the determina- 
tion or forteiture of it. 1 1. 36: 4 Rep. 2, 3. See this 
Dict. title Doæver, IV. 

It hath been often ruled in Chancery, that if lands, 
money, goods, &c. are deviſed to a woman, without 
ſaying in lieu or ſatisfaction of dower, &c. the wife ſhall 
have both; becauſe a deviſe is to be conſidered as a 
bounty, and implies a conſideration in itſelf ; but if it be 
ſaid in lieu or recompence of dower, there the wife can- 
not have both, but may waive which ſhe pleaſes. 2 Char. 
Caſes, 24: 2 Vern. 365: Preced. Chan, 133. Allo wide 
Bro. Dow. 69: 4 Rep. 4: Dyer, 220: 2 Vent. 365: 
I Eg. 46. 218: 1 Vern. 463. 

A deviſe by will cannot be averred to be in ſatisfaction 
of dower, unleſs it be fo expreſſed in the will. 1 ,. 
36,6: 3 Rep. 1. | 

But though a deviſe cannot at law be averred to be in 
ſatisfaction of dower, if the will is ſilent, yet ſometimes 
the Courts of Equity have been induced, by ſpecial cir- 
cumſtances, to conſider ſuch deviſes as a ſatisfaQton ; 
and it has therefore been decreed, that the wife ſhould 
make her election to waive her dower and accept under 
the will, or to waive the will and take her dower. In 
Laurence v. Laurence, 1 Vern. 463, Somers C. made ſuch 
a decree; becauſe he inferred an intention to give in 
bar of dower, from the teſtator's having deviſed the re- 
ſidue of his whole eſtate to another. But this decree 
was reverſed by Lord Keeper Wright; and the reverſal 
was afterwards affirmed in the Houſe of Lords, 2 Bro. 
P. C. 483. And this is ſaid to have ſettled the doctrine. 
1 Eg. Ab. Dower B. pl. 2.; and ſee acc. Pre. Ch. 133: 
Vin. title Deviſe T. c. pl. 45: 2 Atk. 427: 3.44. 8; 436. 
See allo Broughton v. Errington, 7 Bro. P. C. 12. 

However, notwithſtanding the doctrine on which the 
caſe of Laurence v. Laurence was finally decided, and the 
frequent recognition of that caſe, deviſes have been ſince 
frequently deemed a ſatisfaction of dower, on account of 
very ſtrong and ſpecial circumſtances ; as where allowing 
the wife totake a double proviſion would have been quite 
inconſiſtent with the diſpoſitions of the will. On this latter 
principle Norihington C. is ſaid to have decided for a 
ſatisfa&ion of dower in Arnold v. Kempſtead, July 1764 : 
and Camden C. in Villareal v. Galway, See 1 Inſt, 36,6,inn. 

If a Jointure be made to a woman, during coverture, in 
ſatisfaction of dower, ſhe may waive it after her huſ- 
band's death; but if ſhe enters and agrees thereto, the 
is concluded; for though a woman is not bound by any 
act when ſhe is not at her own diſpoſal, yet if ſhe agrees 
to it when ſhe is at liberty, it is her own act, ard ſhe 


cannot avoid it. 4 Co. 3: Alſo vide Co. Lit. 29. b; 36, 6; 


348, a; 357: 1 Bulli. 163: Moor 717. pl. 1002: 
Perk. 352—3 : 3 Co. 27 : 3 Leon. 272: Cro. Fac. 490: 
Dyer 351 : Hob. 72: 2 Rol. Abr. 422 

All other ſettlements in lieu of Dower, not made ac. 
cording to the ſtatute, are Jointures at common law, and 
no bars to claim of dower : and a Jointure was no bar of 
dower before this ſtatute ; as a right or title to a freehold 
cannot be barred, [at law,] by acceptance of a collatera] 
ſatisfaction. Co. Lit. 36. A father made a ſettlement to 
the uſe of himſelf for life, and afterwards to the uſe of his 
ſon and his wife, for their lives, for the Jointure of the 
wife ; this was adjudged no Jointure to bar the wife of 
her dower, becaule it might not commence immediately 
after the death of the huſband, who might die in the 
life-time of the father. So, if a feoffment be made to 
the uſe of the huſband for life, remainder to another for 
years, remainder to the wife for life for her Jointure, 
2 Cro. 489. But a feoffment in fee, upon condition that 
the feoffee ſhall make another feoffment to the uſe of the 
ſon of the feoffor, and to his ſon's wife in tail, remainder 
to the right heirs of the feoffor, which feoffment is made 
accordingly ; is a good Jointure within the ſtatute, aud 
bar to the dower of the wife. Moor 28. 

An eſtate ſettled in Jointure, coming from the anceſ- 
tors of the wife, and not of the purchaſe of the huſband 
or his anceſtors, is not within the far. 11 H. 7. c 20, 
as to diſcontinuances, alienations, &c. by the wife. Where 


a father of the intended wife, in conſideration of mar- 


riage, &c. covenanted to aſſure lands to the huſband and 
wife, his (the covenantor's) daughter, and the heirs of 
her body, Sc. this was held no Jointure, within the 
meaning of the Hat. 11 H. 7. c. 20; being an advance- 
ment of the woman by her own father. 2 Cro. 264: 
2 Lill. Abr. 80. And an eſtate in fee-ſimple conveyed 
to a woman for her Jointure, was held not to be any 
Jointure within the ſtatute; which never extended to 
lands granted to women in fee: but an eſtate in fee, 
conveyed to a woman for her Jointure, and in fatisfac- 


tion of her dower, is a Jointure within the ſtatute 27 H. 8. 


c. 10: 4 Rep. 3. 

An eſtate for life is the uſual Jointure: and an eſtate 
for life upon condition, may bar the wife if ſhe accepts 
it; as a Jointure to a woman on condition to perform 
the huſband's will, was judged good, where the wife en- 
tered and agreed to the eſtate. 3 Rep. 1, 2, Oc. If ro 
inheritance is reſerved to the huſband and his heirs, but 
the eftate is limited to the wife for life, or in tail, the 
remainder to a ſtranger; it is not a Jointure within the 
/tat. 11 H. 7. c. 20, though made by the huſband or his 
anceſtor, Cro. Elix. 2. A huſband covenanted to ſtand 
ſeiſed of lands, to the uſe of himſelf and his heirs, till the 
marriage ſhould take effect; and afterwards to himſelf, 
his wife, and their heirs ; and it was adjudged a good 
Jointure within this Fat. 27 H. 8. c. 10; Dyer 248. 

A man makes his wife a ſointure after marriage; and 
afterwards by will deviſes, that ſhe ſhall have a third part 
of all his lands, with her Jointure; here the wife will 
have the third part of all as a legacy, and if ſhe waives 
her Jointure, ſhe may have a third part of the reſidue for 
dower. Dyer 62. If a maſter, in conſideration of ſervice 
done by his ſervant, grants lands to the ſervant and a 
woman he intends to marry, and the heirs of their bodies, 
creating an eſtate- tail; this is not a Jointure ; not being 
a gift of the huſband, or any of his anceſtors, but of his 
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JOINTURE. - 


maſter, and in conſideration of ſervice, which will not 
make the huſband ſuch a purchaſer as the law requires. 


Moor 683. But as to conſiderations, if an ellate is ſettled 


in Jointure upon a woman, in conſideration of money 


aid, and alſo of a marriage to be had; the marriage 
ſhall be looked upon to be the conſideration. Cro. Zac. 


A huſband, tenant in tail, remainder to his wife 


for life, makes a feoffment in fee to the uſe of himſelf 
and wife for life, for her Jointure; it is no bar to the 
wife's dower, becauſe it may be avoided by a remitter 
$0 her firlt eſtate for life. Moor 872. If lands are con- 
veyed to a woman before marriage, in part of her Join- 
ture only, and after marriage, other lands are granted 
in full; it is ſaid ſhe may waive and refuſe the lands 
conveyed to her after coverture, and retain her firſt Join- 
ture-lands and dower alſo. 3 Rep. 1, 5: 4 Co. 5. 

Where a Jointure is made of lands, (according to the 
direction of the ſtatute of 27 H. 8. 10,) before coverture, 
and after the huſband and wife alien them by fine, ſhe 
ſhall not have dower in any other lands of her hutband ; 
but it is otherwiſe where the Jointure is made after mar- 
riage, when the wife's eſtate is waivable, and her election 
of chooſing comes not till the death of the huſband. 
1 Inſt. 36. 


The important queſtion whether a Jointure on an In- 


fant, before marriage, may be waived, was not quite ſet - 
tled till the caſe of Drury v. Drury, which was heard 
before Ld. Northington C. Hil. T. 1 Geo. 3. The points 
determined by Ld. Northington in that caſe were; firſt, 
That the fat. of 27 H. 8, which introduced Jointures, ex- 
tends to adult women only, Infants not being particularly 
named; and therefore that, notwithſtanding a Jointure 
on an Infant, ſhe may waive the Jointure, and elec to 
take dower ; ſecondly, That a covenant by the huſband, 
that his heirs, executors, or adminiſtrators ſhall pay the 
wife an annuity for her life, in full for her Fointure, and 
in bar of dower, without expreſſing that it ſhall be 
charged on any particular lands, or be ſecured out of 
lands generally, 1s not a good equitable Jointure within 
the ſtatute ; thirdly, That a woman, being an Infant, 
cannot, by-any contract previous to her marriage, bar 
herſelf of a diſtributive ſhare of her huſband's perſonalty, 
in caſe of his dying inteſtate. 

But from this decree there was an appeal to the Houſe 
of Lords; and, after hearing the Judges /er:atim on the 
queſtion, whether a Jointure on an infant could be waived, 
on which they were divided in opinion, the decree was 
reverſed as to all the above points. See 3 Bro. P. C. 492, 
Buckingham (Earl) v. Drury ; where it appears that, by 
the decree of the Lords, it was DECLAKED, © that the 
reſpondent (the widow,) is bound by the agreement en- 
tered into in conſideration of, and previous to, her mar- 
nage; and that the ſame ought to be performed and 
carried into execution; and that the reſpondent i thereby 
varre of her dower, and of any ſhare of her huſband's 
perſonal eſtate, under the ſtatute of Diſtributions.” 

Before the above deciſion, the only judicial opinions, 
as to the effect of a Jointure on an Infant, were Sir J. 
Jehhll's, in Cray v. Willis, againſt its barring; and Ld. 
Hardwicke's, in Seys v. Price, and in Harvey v. Aſliy, 
to the contrary, See Vin. tit. Dover, Q. 4. pl. 18: 
Barn. C. 117: 3 A.. 607. 

A man levies a fine of his land, and it is granted back 
gala to him and his wife, for her Jointure, and to the 


— — 


JOUR. 


heu's of the huſband ; then he and his wife levy a fine 
to another uſe; the wiſe, if ſhe ſurvive her huſband, will 
have dower notwithſtanding the fine. 1 And. 350. if 
the huſband make a leaſe of lands to his friends for any 
number of years, in truſt for his wife and children, that 
ſhe ſhall have 100 J. a-year out of it, or in any ſuch 
manner; by this ſhe may have the proviſion, which is 
no Jointure, and likewile her dower. By Bridgman, 
Ch. J. an eſtate 1: made to huſband in tail, with re- 
mainder to the wife for life, and remainder to others ; 
this is not ſuch a Jointure, as, with her acceptance, within 
the ſtatute will hinder her from dower ; and though the 
huſband die without iſſue, it will not help it, but tae wife 
ſhall be endowed in his other land: but if the eſtate were 
made. to the huiband and wife for their lives, it would 
be otherwiſe. 13 Jac. 1. B. R: 2 Shep. Abr. 74. 

After the death of the huſband, the wife may enter 
into her Jointure, and is not driven to a real action, as 
the is to recover dower by the common law ; and upon 
a lawful eviction of her Joirture, ſhe ſhall be endowed 
according to the rate of her huſband's land, whereof he 
was dowable at common law. Co. Lit. 37: Stat. 27 H. 8. 
c. 10. If ſhe be evicted of part of her Jointure, ſhe ſhall 
have dower pro tanto. A wife's Jointure ſhall not be for- 
feited by the treaſon of the huſband : but feme-coverts, 
committing treaſon or felony, may forfeit their Jointures; 
and being convict of recuſancy, they ſhall forfeit two 


parts in three of their Jointures and dower, by /at. 


3 Jac, I. c. 4. If a woman conceals her Jointure, and 
brings dower and recovers it, and then ſets up her Join- 
ture, ſhe is barred of her Jointure ; and by bringing writ 
of dower for her thirds, the wife waives the benefit of 
entry into lands, ſo as to hold them in Jointure. Cro. 
Elix. 128. 137: 3 Rep. : Stat. 3 Jac. 1. c. 5. ſed. 13. 
See further, titles Baron and Feme; Dower, II. IV; For- 
feiture ; Marriage; &c. 


JOINTRESS, ox JOINTURESS, She who hath an 
eſtate ſettled on her by the huſband, to hold during her 
life, if ſhe ſurvive him. Stat. 17 H. 8. c. 10: 1 IA. 46. 
When eſtates ſettled on a wife are a jointure, if the 
Jointreſs makes any alienation of them by fine, feoff- 
ment, Oc. with another huſband, it is a forfeiture of tae 
ſame ; but if they are not a jointure by law. it is other- 
wiſe. 2 Ne. 1040. A Jointreſs within the ſtatute may 
make a leaſe for forty years, &c. if ſhe ſo long live; 
and alſo for life, and be no forfeiture, though ſhe levies 
a fine /ur cogni/ance de droit, Sc. Cro. Fac. 688: 3 Rep. 
50: 1 Lill. 81. In other caſes, if ſhe levies a fine, it is 
a forfeiture ; and if a Jointreſs, within the ſtatute 11H. 7, 
c. 20, ſuffer a recovery covinouſly to bar the heir, the 
heir may enter preſently, Sc. 2 Leon. 206: 1 Plonud. 42. 

With reſpect to the acts of a Jointreſs, or thoſe of her 
huſband defeating her of her jointure, and how far equity 
will relieve her, wide Co. Lit. 36: Dyer. 358: 2 nfl. 
673: Heb. 225: 1 Chan. Caſ. 119, 120: 2 Char. Ca,. 
162: 2 Vent. 343: 1 Lern. 427. 479: 1 Eq. Abr. 18, 221, 
222: 2 Fern. 701: and 14 Vin. Abr. tit. Teintre/s and 
Jointure; and this Dict. titles Baron and Feme; Doxver, 


JOUR, Fr.] A day, uſed in heads of our old law); 
tout jeurs, for ever. Law Fr. Did. 
JOURNAL, Is a day-book or diary of tranſactions 
uſed in many caſes: as by merchants and other tradeſ- 
men in their accounts; by mariners in obſervations at 


ſea, Sc. 
L 2 JOUR- 


1 
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PEE WES, 


JOUR 
JOURVALS or PARLIAMENT, Are not records, 


but remembrances, and have been of no long continu- 
ance. Hob. Rep. 109. See title Evidence. 

JOURNEHOPPERS, Regrators of yarn, which for- 
merly perhaps was called iur. They are mentioned in 
tac „at 8 H. 6. e. 5. 

JOURNEYMAN, from the Fr. jeuruce, i. e. A day, 
or day's work.] Was properly one who wrought with 
another by the day; though it is extended by ſtatute to 
thoſe alſo who covenant to work with others in their 
trades or occupation by the year. Stat, 5 Eliz, c. 4. 
See tir. Lalourens; Servants, | 

JOURNEYS ACCOUNTS, diet computatæ, jorrnees 
accompts.] Was 2 term in our old law thus underſtood: If 
a writ abated by the death of the plaintiff or defendant, 
or for falſe Latin, want of form, ©c. the plaiatiff might 
have a new writ by Journeys Accounts, i. e. within as 
little time as he poſubly could after the abatement of the 
firſt writ; and this ſecond writ was a continuance of the 
cauſe, as if the firſt writ had not abated. Terms of the 
Law. See 6 Rep. 10: 1 Lut. 297: Cro. Fac. 590. 

This learning is now of little uſe, it being cuſtomary 
to enter a judgment that the writ be quaſhed, and then 
to ſue forth another, 


And by fat. 8&g V. z. 6 11. § 7, the death of | 


one plaintiff or defendant where there 1s another ſur- 
viving, ſhall not abate the ſuit. The death to be ſug- 
geſted on the roll. And by $6, death of the party after 
interlocutory judgment ſhall not abate the ſuit, See title 
Abatement. 


IPSO FACTO, Where the ſame perſon obtains two . 


or more preſerments in the church with cure, not qua- 
lified by diſpenſation, Oc. the firſt living is void 1p/o 
Fas, wiz. without any declaratory ſentence, and the 


patron may preſent to it. Dyer, 275. For crimes in 


ftriking perſons in a church or church-yard, the offenders 
are to be excommunicated 7% Fade. Stat.g & 6 Ed. 6. 
c. 4. An eſtate cr leaſe may be 14% Facto void by con- 
dition, &c. 1 Inſt. 45, 215. 

IRE av LARGUM, To go at large, to eſcape, or 
be ſer at liberty. Blount, 


- IRELAND, 


Is a diſtinct Kingdom from Zrg/ard, but ſubordinate 
to it in government. Ry : 

It was only entitled the Dominion or Lordſhip of Je- 
land, flat. Hib, 14 H. 3, and the King's ſtyle was no other 
than Dominus Hiberniæ till the 33 H. 8, when the title of 
King was expreſely conferred on him by an 1% ſtatute, 
and which title is recognized by „at. 35 H. 3. c. 3. 
As Scotland and England are now one and the ſame king- 
dom, and yet differ in their municipal laws, ſo Ergland 
and Ireland are on the other hand diſtinct kingdoms, 
and yet in general agree in their laws, The inhabitants 
of Ireland are for the moſt part deſcended from the 
Engliſb, who planted it as a kind of colony, after the 
conqueſt of it by Hen. II, and the laws of Englaud were 
then received and ſworn to by the 27 nation aſſembled 
at the Council of Liſmore, Pryn on 4 Inf. 249. 

At the time of this conquelt, the Ii were governed 
by what they called the Brehon law, ſo filed from the 
Iriqb name of judges, who were denominated Breꝶcus. 
4 Inf. 358. But King Jobn, in the 12th year of his 
xcipn, went into Ireland, and carried over with him 


| 


IRELAND. 


many able Sages of the law; and there, by his letters 
patent, in right of the dominion of conqueſt, is ſaid tg 
have ordatued and eſtabliſhed, that Ireland ſhould be go. 
verned by the laws of England; (Vaugb. 294: 2 Pryn, 
Rec. 85 : 7 Rep. 23) which letters patent, Sir Ed. Cole 


apprehcads to have been there confirmed in Parliament.“ 


1 Lift. 141. But to this ordina::ce many of the 4 
were averſe to conform, and {till jtuck to their Bren 
law; ſo that both H. III. and Ed. I, were obliged tg 
renew the injunction ; and at length, at a Parliament 
holden at K:/zeray, 40 E. III, under Lionel, Duke of 
Clarence, the then Lieutenant of Ireland, the Bren 
law was formally abolithed, it being unanimouſly de. 
ciared to be indeed no law, but a lewd cuſtom crept in 
of latter times. 1 Comm. 100. 

But as Ireland was a diſtinct dominion, and had Par. 
laments of its own, though the immemorial cuſtoms or 
common law of England were made the rule of juttice 
in Ireland alſo, yet no acts of the Zrg/i/> Parliament 
after the 12 John, extended into that kingdom, unless 
it were ſpecially named, or included under general words, 
as within any of the King's domintons. Sce 1 Comm. 150, 

The original method of paſſing ſtatutes in Ireland was 
nearly the ſame as in Eng/and; the chief governor hold- 
ing Parliaments at his pleaſure, which enacted ſuch laws 
as they thought proper. But an ill uſe having been 
made of this liberty, a ſet of ſtatutes were there enacted 
in the 10th H. VII, (Sir Ed. Peynings being then Lord 
Deputy, from whence they were called Poynings? laws,) 
which feſtrained the power as well of the Deputy as the 
Tri Parliament; and, in time, there was nothing left 
to the Parliament in Irelaud but a bare negative or power 
of rejecting, not of propoſing or altering any law, With 
regard to Poynings? law in particular, it could not be re- 


pealed or ſuſpended, unleſs the bill for that purpoſe, be- 


fore it ſhould be certified to England, were approved by 
both Houſes. ; 

But the Ii nation, being excluded from the benefie 
of the Engliſb ſtatutes, were deprived of many good and 


-profitable laws, made for the improvement of the com- 


mon Jaw ; and the meaſure of jultice in both kingdoms 
becoming thence no longer uniform, it was therefore 


_ enacted, by another of Poynings* laws, that all ads of 


Parliament before that time made in England, ſhould be 
of force within the realm of Ireland. 4 Inſt. 351. After 
this, /reland continued to be bound by all Ezz/:/þ acts 
of Parliament, in which it was ſpecially named, or in- 
cluded under general words. Sree 1 Comm. 103. 

This ſtate of dependence being diſputed by the I 
nation, it was, by /at. 6 Geo. 1. c. 5, expretsly declared, 
that the Kingdom of Ireland ought to be ſubordinate to 
and dependent on the Imperial Crown of Great Britain, 
as being inſeparably united thereto ; and that the King's 
Majeſty, with the conſent of the Lords and Commons ot 
Great Britain in Parliament, had power to make laws to 
bind the pœople of Ireland. The ſame ſtatute alſo ex- 
preſsly ““ declared, that the Peers of Ireland had no 
juriſdiction to affirm or reverſe any judgments or decrees 
whatſoever.” And a writ of error, in the nature of an 
appeal, lay from K. B. in Irelaud to K. B. in Englant, 
as the appeal from Chancery in Ireland lay immediately 
to the Houle of Lords in Exgland. 

Thus ſtood the matter, till the 22d year of King 
Geo, III, when, on ſome further ſtruggles by the 11, 
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the above Fat. 6 Ces. 1. e. ö, was ſimply repealed by fat. 
22 Geo. 3. c. 53. But as the _ of Geo. 1, was thought 
to be merely declaratory of tit former law, the repeal 
of it could produce no further operation, than to render 
the law in ſome degree leſs clear than that ſtatute had 
made it. Therefore, to produce the effect earneſtly 
contended for by the 1ri/h, it required another ſtatute, 
which was accordingly paſſed, wiz. Hat. 23 Geo. 3. c. 28, 
by which,“ The Right claimed by the people of Ireland, 
to be bound % by laws enacted by his Majeſty and the 
Parliament of that kingdom, in all caſes whatever, aud to 
have all actions and ſuits, inſtituted in that kingdom, de- 
cided in his Majeſty's courts there /ra/lyp, and wvithout 
atpeal from thence, is eftabliped and aicertained FOR 
EVER; and at no time to be queſtioned or que ſtionable: 
and all Writs of Error, and Appeals in the Ag Courts, 
ſhall be null and void.” 

This latter proviſion, as to writs of error and appeals, 
is in ſome degree a natural conſequence of the former ; 
otherwiſe, as has been well remarked, the privation of 
the benefit of the learning and impartiality of the Engl 
Judges and Houſe of Lords might be conſidered as a real 
and ſubſtantial advantage loſt, by graſping at liberty and 
independence, which are often, as in this inſtance, à mere 
Hadoæo and a name. See 1 Comm, Gg—104. eait. 1793 3 
and Mr, Chriſtzan's notes thereon, 

Lord Mounimorres, in his Hiſlory of the Proceedings of 
the Iriſh Parliament, obſerves upon the ſtatute referred 
to by Black/tone, that to repeal Poynings* law, it required 
the conſent of the greater number of the Lords and Com- 
nens; which, if it meant any thing, mult ſignify a ma- 
jority not of thoſe who happened to be preſent, but of 
the whole number ſummoned to Parliament; and the re- 
quiſition, in that ſenſe, was ſtrictly complied with in 1782, 
when Poynings* law was repealed. Hf. 1 vol. p. 5 3. 

The following ſhort view of the former and- of the 
preſent method of paſſing laws in Ireland, is extracted 
trom the ſame work, p. 57. 

„Before a Parliament was held, it was expedient, 
antecedent to 1782, that the Lord-Lieutenant and council 
Aould ſend over an important bill, as a reaſon for ſum- 
moning that aſſembly. This always created violent diſ- 
putes, and it was conſtantly rejected; as a money: bill, 
which originated in the council, was contrary to a known 
maxim, that the commons hold the purſe of the nation; 
and as all grants originate from them, ſince in early 
Umer, they were uſed to conſult with their conſtituents 
upon the mode, duration, and quantum of the ſupply. 

% Propoſitions for laws, or heads of bills, as they are 
called, originated indifferently in either Houſe, After 
two readings and a committal, they were ſent by the coun- 
cl! to England, and were ſubmitted, uſually by the Engli/h 
Privy Council, to the Attorney and Solicitor-general ; 
and from thence they were returned to the council of 
treland, from whence they were ſent to the Commons, 
if they originated there, (if not, to the Lords,) and after 
three readings they were ſent up to the Houſe of Lords, 
where they went through the ſame ſtages ; and then the 
Lord-Lieutenant gave the royal aſſent, in the ſame form 
which is obſerved in Great Britain. 

„In all theſe ſages in England and Ireland, it is to 
be remembered that any bill was liable to be rejected, 
amended, or altered ; but that when they had paſſed the 
great ſeal of Exglard, no alteration could be made by the 
Ir; Parliament. 


IRELAND. 


« At preſent, it is not n:cefury for the counc!! to 
certify a bill under the great ſeal of Irland, as a reaſon 
for ſummoning a parliament, but it is ordered to be con- 
voked by proclamation from the crown, 35 it is fum- 
moned in Zzgland. 

« 'Touching bills, they now originate in either Houſe, 
and go from one to the other, as they do in England ; 
aiter which, they are depoſited in the Lords“ office, when 
the clerk of the crown takes a copy of them, and this 
parchment 1s atteſted to be a true copy, by the great 
ſeal of Ireland on the left de of the inſtrument. Thus 
they are ſent to Exglaud by the Ii council; and if 
they are approved of by the King, this tranſmiſs or copy 
comes back with the great ſeal of Exg/and on the right 
ſide, with a commiſſion to the Lord-heutenant to give 
the royal aſſent. All bills, except money-bills, remain 
in the Lords” office ; but bills of ſupply are ſent back to 


the Houſe of Commons, to be preſented by the ſpeaker. 


at the bar of the Lords for the royal aſſent. Hence it 
is manifeſt, that no alteration can now be made in bills, 
except in Parliament, as the record, or original roll, re- 
mains in the Lords? office till it obtains the royal affent. 


As to the rejection of bills, or not returning them 
from England, it is ſaid there are very few initances 
of ſuch a refuſal by the Crown ſince 1782 though, doubt- 
leſs, the royal negative, in both kingdoms, is as clcar 
a privilege as any other prerogative.“ 

Treaſon committed in Trelaud, by an 1ri/ Peer, is rot 


* 
— 


triable in England, becauſe he is entitled to a trial by his 


Peers, which cannot be in Exgland, but Ireland. Dier, 360. 

By ſtatute 17 Ed. 1. c. 1, no pardon for the dead of 
a perſon, or for felony, ſhall be granted by the Juſtices ot 
Ireland, but at the King's command, and eder his ſeals. 

The far. 1 V. & M. c. 9, enacted and declared, 
« '[hat the pretended Parliament aſſembled at Duclis, 
was an unlawful aſſembly; and that all acts done by 
them are void.“ All cities, boroughs, Sc. were r. 
ſtored by this ſtatute to their privileges, and the pro- 
ceedings againit them vacated ; and all Proteſtants re- 
ſtored to their poſſeſſions, Sc. By far. 3 W. & II. c. 2, 
members of Parliament, ofiicers in the government, ec- 
clefiattical perſons, lawyers, Sc. in Treland. are to take 
the oaths, or be liable to forfeitures. See title Pai. 

A man may be ſent over to Ireland to be tried for a 
crime there committed, notwithſtanding the clauſe in the 
Habeas Corpus act. Fitzgib. 111. See titles Falſe Ir. 
priſoument; Habeas Corpus, And Juſtices of peace in 
Fugland may commit a perſon offending againſt the 45 
laws, in order to his being {ent thither. Sera. $38, 

Papilts are diſqualified from purchaſing the forfeited 
eltates in Ireland. Stat. 1 Ann. f. I. c. 32.--Forfered 
impropriations in Jreland applied to the building of 
churches. Stat. 5 Ann. c. 25.— The fat. 1 Arn. c. 22, 
ordains, that perſons educated in the Popiſh religion in 
Ireland ſhall take the oaths, or be diſabled to take lands 
by deſcent, deviſe, &c.—Proteſtant families, being Pa- 
latines ſettled in Ireland, are declared naturalized on 
their taking the oaths to the Government. Sr. 1 Cie. 1, 
. 29. See title Papifts. See further, as to Head, mite 
Na vigatian As, | 
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IN isnuEN Coming to live in Eglind, by an ob- 
ſolete ſtatute, 2 H. 6. c. 8, were to give ſecurity for 
their good behaviour. 

2 IRON, 


IRON. 


IRON, Made in this kingdom, or brought into Eng- 
land and fold, hall not be exported, on pain of forfeiting 
the value; and juſtices aſſigned by the King have power 
to inquire of ſuch as ſell Iron at too dear a price, and 
puniſh them. 28 Ed. 3.c. 5. None ſhall convert to coal 
or other fuel, for the making of Iron metal, any trees 
of ſuch a ſize; or within a certain compaſs of London, 
under penalties by ſtatute ; nor ſhall any new Iron mills 


be ſet up in S. ex, Surry, or Kent. Stats. 1 Eliz. 6. 15: 


23 Elix. c. 5: 27 Elix. c. 19. See title Woods. 

By Stat. 4 Geo. 2. c. 32, to ſteal, or ſever with intent 
to ſteal, any lead or lron, fixed to a houſe, or in any 
court or garden thereunto belonging, is made felony, 
liable to tranſportation for ſeven years. See titles Felony; 


Larceny ; Robbery, As to the importing and exporting 


of Bar Iron, ſee title Navigation Acts. 
IRONS, To ſecure priſoners, See titles Gaol and 


© Gaolers; Trial; Indidment; Falſe Impriſonment ; Ar- 


raignment ; &c.: and 4 Comm. c. 22. ad fin: c. 25. 
IRON WIRE, Sce Mire. 
IRONY, In libels, makes them as properly libels as 

* is expreſſed in direct terms. Hob. 215. dee title 

tet, ; 

LRREGULARITY, Irregularitas.] Diſorder, or going 
out of rule. In the canon law, it is uſed for an impe- 
diment to the taking holy orders; as where a man is 


baſe born, notoriouſly deſamed of any crime, maimed, 
or much deformed in body, Sc. In common ſpeech, in 


our la x, it means a tranſgreſſing of form in point of prac- 
tice, Oc. 

IRREPLEVIABLE or IRREPLEVISABLE, That 
neither may nor ought to be replevied, or delivered on 
ſureties. Stal. 13 Ed. 1. fl. 1 c. 2. It is againk the 
nature of a diſtreſs for rent, to be irrepleviſable. 1 rf, 
145. See titles Diftre/s ; Replewin. 

ISEL AND, Compoſition fiſh to be taken as uſual of 
ſubjeQs travelling into Jeland, Stat. 5 El. c.5.5 5. 


Fiſhing veſſels not to proceed on their voyage to VH. 


mony and Jſeland, till the 1oth of March yearly. 15 Car. 2. 

c. 16. See titles Fiſh; Navigation Acts. ; 
ISINGLASS, A kind of fiſh glue, brought from Je- 

land, uſed by ſome perſons in the adulterating of wine 


but for that prohibited by Sat. 12 Car. 2. c. 25. 


ISLE, Jnf#la] Land incloſed in, and environed with 
the ſea or freſh water. There are ſeveral iſlands be- 
longing to England; as the iſles of Jer/ey and Guernſey, 
Man, &c. See titles Jerſey; Man. 

As to iſlands ariſing in rivers, or the ſea, ſee titles 
Occupancy ; Plantations. | 

ISLE OF ELY. See Eh. 

ISLE OF MAN, See Man. 

ISLE OF WIGHT. See Wight. 

ISLET, A ſmall iſland. See Let. 

ISSUABLE TERMS. Hilary and Trinity Terms are 


_ uſually called iſſuable terms, from the making up of the 
jſſues therein. Though for cauſes tried in Middleſex and 


London, many iſſues are made up in Z£after and Michael- 
mas terms. See title Terms; Judges. 

ISSUE, Exitus, from the Fr, 1Jaer, i. e. Emanare. ] 
Hath divers ſignifications in law; ſometimes it is taken 
for the children begotten between a man and his wife 
ſometimes for profits growing from amerciaments and 
fines ; ſometimes for the profits of lands and tenements : 


but it generally ſignifies the point of matter, iſſuing out | 
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of the allegations and pleas of the plaintiff and defendant 
in a cauſe. 1 In. 126: 11 Rep. 10. 

Nies is the term applied to the profits on land, which 
the ſheriff is directed to take by a writ of difringas, in 
order to compel the appearance of a party in court, and 
which, by the common law, he forfeits to the King, if 


he does not appear. Finch. L. 352. But now, by Het. 


10 Geo. 3. c. 50, the Iſſues may be fold, if the Court 
ſha'l ſo direct, in order to defray the reaſonable coſts of 
the plaintiff, See titles Proc; Attachment; Diſtringas; 
Appearance ; &c. 

As to Iſſue, in the ſenſe of children or heirs, ſee 
titles Efate ; Limitation ; Executory Deviſe; Remainder ; 
Will; &c. 

When, in the courſe of pleading, the parties in a 
cauſe come to a point, which is affirmed on one ſide and 


denied on the other, they are then ſaid to be at Iſſue; 


all their debates being at laſt contracted into a ſingle 
point, which muſt be determined either in favour of the 
plaintiff or the defendant. 3 Comm. 313. 

The Iſſues concerning cauſes are of to kinds: Upor 
matter of fact, and matter of law. 

An Iſſue in fact is where the plaintiff and defendart 
have agreed upon a point to be tried by a jury: An 
Iſſue in law is where there is a demurrer to a declaration, 
plea, &c. and a joinder in demurrer, which is to be de- 
termined by the judges. 1 I. 71, 72, See this Dic. 
tionary, title Demurrer. 

As to Iſſues of fact, wiz. whether the fact is true or 
falſe, which are triable by the jury, they are either ge- 
neral or ipecial, 

General, when it is left to the jury to try whether the 
defendant hath done any ſuch thing as the plaintiff lays 


to his charge; as when he pleads not guilty to a treſ- 


paſs, Sc. Non afſumpſit, or that he made no promiſe, in 
an action of afſumpfit. Not guilty is the General Iſſue in 
all criminal caſes. 

Special, is when ſome ſpecial matter, or material point 
alleged by the defendant in his defence, is to be tried; 
as in aſſault and battery, where the defendant pleads that 
the plaintiff ſtruck firſt, Sc. 1 Ire. 126. 

There is alſo a General Iſſue, wherein the defendant 
may give the ſpecial matter in evidence, for excuſe or 
juitification, by virtue of ſeveral ſtatutes, made for avoid- 
ing prolixity of pleading ; and upon the General Iſſue in 
ſuch caſes, the defendant may give any thing in evidence, 
which proves the plaintiff hath no cauſe of action. 1 /nf, 
283. Matter amounting to the General Iſſue, and ſpe- 
cial matter of juſtification, have been joined in one in- 
tire plea, and held good. 3 Lew. 41. And where there 
is an Iſſue upon not guilty, and there are other Iſſues 
upon juſtifications, the trial of the General Iſſue of not 
guilty, is but matter of form, and the ſubſtance 1s upon 
the ſpecial matter. Cre. Fac. 599. But the General 
Iſſue is pleaded, to put the plaintiff on proof of the fact. 

In real actions, cauſes grown to Iſſue are tried by a jury 
of twelve men of the county where the cauſe of action 
ariſes; and in criminal caſes, Iſſues ought to be tried in 
the county where the offence was committed ; but this 
hath admitted of ſome alteration by ſtatute. 3 nt. $0. 
135: 2 Rep. 93. See titles Indi&ment ; Trial. : 

The place onght not to be made part of the Iſſue, in 
a tranſitory action; it is not material, as it is in real and 


mixed actions. Trin, 24 Car. B. R. If the pry 
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ISSUE, 

ial, and make a part of the Iſſue, there the jury 
* the fact n another place, becauſe, by the 
ſpecial pleading, the point in Iſſue is reſtrained to a cer- 
tain place; but upon the General Iſſue pleaded, the jury 
may find all local things in another county, and where 
the ſubſtance of the Iſſue is found, it is good, and the 
fnding more may be ſurpluſage. 6 Rep. 46. If an Iſſue 
is of two matters in two counties, trial may be in one 
county, by fat. 21 Fac. 1. c. 4; for that ſtatute ex- 
tends to caſes where the matter in Iſſue ariſes in two 
counties, and the trial is by one only, as well as where 
the matter in Iſſue ariſes in two places in one county, 
and the trial is by one. 2 Lev. 121. Every Ifſue is 
to be joined in ſuch a court that hath power to try it, 
otherwiſe the Iſſue is not well joined; for if the cauſe 


cannot be tried, the Iſſue is fruitleſs, and if it be tried, 


the trial is coram non judice. 2 Lil. Abr. 84. 

Where an iſſue is not joined, there cannot be a good 
trial, nor ought judgment to be given. 2 Nel/. Abr. 
1042. All Iſſues are to be certain and ſingle, and joined 
upon the moſt material thing in the cauſe ; that all the 
matter in queſtion between the parties may be tried, 
2 Lil. 85. An immaterial Iſſue joined, which will not 
bring the matter in queſtion to be tried, is not helped 
after verdi& by the ſtatute of jeofails ; but there muſt 
be a repleader: but an informal Iſſue is helped. 
18 Car. 2. B. R. 

A repleader may be awarded after verdict, for the 
badneſs and incertainty of the Iſſue : and a judgment 
may be reverſed in error, being on an immaterial Iſſue. 
2 Lutw, 1608: 2 Lev. 194. On a joint treſpaſs by 
many perſons, there muſt be only one Iſſue in each plea 
joined: and if ſeveral offences are alleged againſt the 
defendant, he ought to take all but one by proteltation, 
and offer an Iſſue upon that one, and no more. Moor 80. 
But in action for damages, according to the loſs which 
the plaintiff hath ſuſtained, every part ought to be put in 
Iſſue, 1 Saund. 269. In action upon the caſe for ſer- 
vice done for a time certain, the defendant ought to put 
in Iſſue all the time alleged in the declaration. Latav. 
1208. And upon a General Iſſue in waſte, the plaintiff 
muſt ſhew Jus title. J5d. 1547. Though when any ſpe- 
cial point is in Iſſue, the plaintiff is not obliged to ſet 
forth any other matter. Cro. Elis. 320. If there are 
ſeveral things in a declaration, upon which an Iſſue may 
be joined, and it is joined on any of them, it is good; 
and an afirmative and an implied negative will make a 
good Iſſue. Style, 151. 210. | 

There muſt be in every Iſſue an affirmation on the one 
part, as that the defendant owes ſuch a debt, Sc. and 
a denial on the other part, as that he oweth not the debt, 
Sc. Ard! though the matter contradicts, yet there muſt 
5 negative and affirmative of it, to make a right Iſſue. 
I Fenty, 213. 

An Iſſue may be of two affirmatives. 1 , 6. A ne- 
gave ſnould be as full as the affirmative, or it is no 
negative to make an Ifue; as if a defendant pleads a 
grant of four acres, and two acres only are denied, Tc. 
1 Rel. Rep. 86. It has been held, that Iſſue ought not 


. 
- 


afirmntive, Wc. 2 And. 6. 102. But where the mat- 
ter, which is the giſt or cauſe of the action, is found, it 
has deen adjudged good after verdict, though there was 
no negative and affirmative to make the Iſtuc; as where 


to be joined on a traverſe only, without anſwering in the 
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| in debt upon bond the defendant pleads payment, and 


concludes to the country, without giving the plaintiff 
opportunity to deny the payment, if the jury in ſuch caſe 
find the money paid, it is good after verdict. Sid. 341. 
Where there are two Iſſues joined, one good and the 
other bad, if entire damages are given upon the trial on 
both Iſſues, it will be error; but if ſeveral damages are 
found, the plaintiff may releaſe the damages on the bad 
Iſſue, and have judgment for the reſt. 2 Lil. Abr. 87, 
88. See title Damages. And it 1s ſaid, judgment may 
be entered as to one part of the Iſſue; and a zolle proſequi 
to another part of the ſame Iſſue, where it may be di- 
vided. Paſch. 23 Car. B. R. Where two Iſſues are 


joined, and a verdict only on one of them, it is a miſ- 


trial, and the judgment may be arreſted, and a werire 


| facias de novo awarded; if error brought, the judgment 


mult be arreſted. Annaly, 246. 

There may be a plea to Iſſue to part, and a demurrer 
to part; which have no dependence on each other. 
1 Saund. 338. Where the declaration of the plaintiff is 
good, and the plea of the defendant is ill; if the plaintiff 
in his replication tender an Iſſue upon ſuch ill plea, and 
a trial is had, and it is found for the plaintiff, he ſhall 
have judgment. Cro. Car. 18. And generally, when a 
plea is bad, that the plaintiff might have demurred upon 
it, and he doth not, but takes Iſſue, and it is found for 
the defendant; this is aided by the ſtatute of jeofails, 
and the defendant ſhall have judgment: ſo likewiſe 
where the replication is bad, and Iflue 1s taken upon it, 
and found for the plaintiff, he ſhall have judgment. Cre. 
Eliz. 455: Cro. Jac. 312. But there are many caſes 
where, if the plea or replication is bad in ſubſtance, it is 
not aided by the ſtatute of jeofails. See title Amendment. 

If Iſſue be taken on a dilatory plea, Sc. and found 
againſt the defendant, final and peremptory judgment 
ſhall be given; bur it is otherwiſe on a demurrer, Ray. 


118, In ſuch caſe there muſt be a re/pondeat ouſter. 


A good Iſſue is offered to the defendant, he ought not 
to plead over; and if he plead over, the plaintiff ſhall 
have judgment. 1 Sand. 318, 338. If he does not 
join Iſſue, but demurs, it is the ſame. 

When Iſſue is joined between the parties, it cannot be 
afterwards waived, if it be a good Iflue, without conſent 
of both parties : but where defendant pleads the General 
Iffue, and it is not entered, he may, within four days of 
the term, waive that Iſſue, and plead ſpecially; and when 
the defendant pleads in abatement, he may at any time 
after waive his plea of ſpecial matter, and plead the Ge- 
neral Iſſue, unleſs there be a rule made for him to plead 


as he will ſtand by it. 3 Salt. 211. 


— — — 


If the plaintiff will not try the Iſſue after joined, in 
ſuch time as he ought by the courſe of the court, the de- 
fendant may give him a rule to enter it: which if he 
does not, he ſhall be nonſuit, &'c. 2 Lil. 84. If the 
tender of the Iſſue comes on the part of the plaintif, the 
form of it is; Aud this he prays may be inquired by the re- 
cord, or by the country ; and when on the part of the de- 
fendant, Ard of this he puts himſelf upon the country; and 


| T he plaintiff doth the lite, &c. 


What is here ſtated on the ſubje& of Iflues and plead- 


| ings, is but immethodical. For more complete and uſe- 


ful information, ſee this Dictionary, titles Pleading ; 
Practice; and the various titles of ſubje&ts on which 
points of pleading ariſe. 


There 


0 
; 
y 
"1 
x 
g 


pw 


— 


1144 — 


EL ET? 


by 
$4 — 


ET 


— 


— 


0 


ISSUE. 


There are many acts of parliament, that enable the 
defendant to plead the General Iſſue, and give the ſpe- 
cial matter in evidence. 

Issuk, FEIGNED. See Feigned Iſue. 

Iss uESs ON SERIE Ts, Are for neglects and defaults, 
by amercement and fine to the King, levied out of the 
Iſſues and profits of their lands; and double or treble 
Iſſues may be laid on a Sheriff for not returning writs, &c. 
But they may be taken off betore eſtreated into the Ex- 
chequer, by rule of court, on good reaſon ſhewn. 2 Lil. 
Ar. 89. Iſſues ſhall be levied on jurors, for non-ap- 


pearance; theugh on reaſonable excuſe, proved by two 


witneſſes, the juſtices may diſcharge the Iſſues. Sar. 
35 Hen. 8. cap. 6. See 1 Keb. 475. and this Dictionary, 
title Jury. | 
ITINERANT, Iinerans.] Travelling or taking a 
journey: and thoſe were anciently called Juices Itin- 


- erant, who were ſent with commilion into divers counties 


to hear cauſes, 
The King's courts were formerly Itinerant, being kept 


in the King's palace, and removing with his houſehold. 


The Common Pleas is now fixed by Magna Charta; but 
though the court of King's Bench is conſtantly held in 
Weſtminſter-Hall, yet there is nothing but cuſtom to fix it 
there, as it is ſuppoſed to be before the King, and if 
actually ſo, muſt be Itinerant. See titles Fudges; J 
tices; Common Pleas ; King's Bench; &c. 
ITINERARY, Itinerarium.] A commentary concern- 
ing things falling out in journies. 'Law Lat. Dict. 
JUBILEE, Aunus Fubilæus.] The molt ſolemn time 
of feſtiyal at Rome, when the Pope gives his blefling and 
remiſſion cf fins. It was firſt inſtituted by Boniface the 
8th, in the year 1300, who granted a plenary indul- 
gence and remiſſion of fins to all who ſhould viſit the 
churches of St. Peter and St. Paul at Rome in that year, 


and ſtay there fifteen days; and this he ordered to be 


obſerved once in every hundred years; which Pope 
Clement the 6th reduced to fifty years, anno 1350, and 
to be held upon the day of the circumciſion of our Savi- 
our: and Urbon IV. in the year 1389, ordained it to be 
kept every thirty-three years, that being the age of our 
Saviour: after which, Pope Sixtus the eth, reduced it 
to twenty-five years. In imitation of the grand Jubilee 
of Rome, the Monks of CH i- Church in Canterbury, every 
fiftieth year invited a great concourſe of people to come 
thither, and viſit the tomb of 7homas Becket, And King 
Edau. III. in the fiftieth year of his age, which was 
1362, cauſed his birth-day to be cblerved at court, in 
the name of a Jubilee; piving pardons, privileges, and 
other civil indulgences.—JuB is, bgnitied aiter- 
wards a man one hundred years old, and likewiſe a poſ- 
ſeſſion or preicription for fifty years. D- Freſuse. 

JUDAISM, Jadaiſinus] The cuſtoms, religion, or 
rites of the Jews : allo the income heretofore aceruing 
from the Jene to the King: and the word Fudaijm was 
formerly uſed for a mortgage; and ſometimes taken for 
uſury. Ex Magus Rot. Pipe, de anno ꝙ Id. 2. 

Fudaiſnus is alſo taken for tie manſion or dwelling- 
place of the Jeaos in any town. And it ſometimes ſig- 
nifies uſury. Mon. 170m. p. 834. 


[UDGES, Tudices] Chief magiſtrates in the law, to 
try civil and criminal cauies, and puniſh offences. Of 
theſe in Eugland, it is commonly ſaid that there are 


- rexcive; vis. the Lord Chief Fujlices of the Courts of 


JUDGES. 


King's Bench and Common Pleas ; the Lord Chua? Hare 
of the Exchequer; the three Pure (i. e. younger, or 
rather inferior) Judges of the two former courts ; an! 
the three Pune Barons of the latter. Lo whom may he 
added, the Lord Chancellor, and the Maſter of the Rolls. 

* The Chief Juftice of the King's Bench is called Ca. 
pitalis Fuſticiarius Banci Regis, wel ad flacita coram rege 
tenenda; he hath the title of Lord, whilſt he enjoys his 
office, and is ſtyled Capitalis Fuſticiarius, becauſe he 1; 
chief of the reſt; and for this reaſon he hath uſually the 
title of Lord Chief Juſtice of Ezglard. This Judge wag 
antiently created by Jetters patent under the preat ſeal, 


but is now made by writ, in a very ſhort form. 

The antient dignity of this ſupreme Magiſtrate was 
very great; he had the prerogative to be Vicegerent of 
the kingdom, when any of our Kings went beyond ſea, 
being choſen to this office out of the greatelt of the no. 
bility ; and had the power alone, which was afterwards 
diſtributed to three other great Magiſtrates; that is, he 
had the power of the Chief Juſtice of the Common Picas, 
of the Chief Baron of the Exchequer, and the Maſter of 
the Court of Wards ; and he commonly fat in the King's 
Palace, and there executed that authority which was 
formerly performed per comitem palatit, in determining 
differences which happened between the barons and other 
great perſons of the kingdom, as well as cautes criminal 
and civil between other men: but King Richard J. firlt 
diminiſhed his power, by appointing two other Juſtices, 
to each whereof he aſſigned a diſtinct juriſdiction; vis, 
to one the North parts of England, to the other the 
South and in the reign of King Edward I. they were 
reduced to one court, with a further abridgement of 

their authority, both as to the digmity of their perſons 

and extent of their juriſdiction; for no more were choſen 
out of the nobility, as antiently, but out of the com- 
mons, who were men of integrity, and ſcilful in the 
laws of the land; whence, it is ſaid, the ſtudy of. the 
law dates its beginning. Orig, Jud. 

In the time of King John, and other of our ancient 
Kings, it often occurs in Charters of Privilege, V/ 
non ponatur reſpondere, mfi coram nobis, vel Capitali Jul: 
titia noſtra: and this high officer hath, at this time, a 
very extenſive power and juriſdiction in pleas of the 

| crown, and is particularly intruſted, not only with tie 
| prerogative of the King, but the liberty of the Subject. 
The Chief Juſtice of the Common Pleas hath allo the 
title of Lord, whilſt he is in office, and is called Donny; 
Juſticiarius Communium Placitorum; del Dominus Ju/'i- 
ciarius de Banco; who, with his aſſiſtants, did originally, 
and 4oth yet, hear and determine Cmmen Pleas in civil 
cauſes, as diſtinguiſhed from the King's Pleas, or Pleas 
of the Crown. Bact. lib. 3. The Chief Juitices are 
inſtalled or placed on the bench by the Lord Chari; 
and the other Judges by the Lord Chancel/cr aud tas 
Lords Chief juſtices. 

B-fides the Lords Chief Juſtices, and tlie other Judges 
of the covrts at //7ia/ter, there are many other jut-— 
tices commiſſioned by the King to execute the Jaws : 2s 
Juſtices of A{i=2; of the Fort; of Ni Prius; Ojer aud 
Terminer; Faſtices of the Peace; & e. See thoſe ſeveral titles. 

The Judges of the Court of K. B. are fovereign ]ul- 
tices of oyer and terminer, gaol-dehvery, and of eyte; 
couſervators of the peace, and ſovereign coroners of the 
land. 4 Inf. 73: 9 Co. 118. 6. 


— — —— . — — 


— — — ne 


The 


diately derived from the Crown, their proceedings run 


JUDGES. 


The ſalaries of the Judges in the Court of K. B. | 
are, The Chief 5500/7; the three puiſne Judges 2400 /; 
and in nearly the ſame proportion in the other Courts. 
See ſtats. 32 Geo, 2. c. 35: 19 Geo. 3. c. 65: 1 Geo. 3. 
c. 23. 54. : ens 

In Great Britain the King is conſidered as the foun- 
tain of juſtice and general conſervator of the peace of the 


kingdom. The original power of Judicature, by the 
fundamental principles of ſociety, is lodged in the ſo- 
ciety at large: but as it would be impracticable to ren- 
der complete juſtice to every individual by the people 
in their collective capacity, therefore, every nation has 
committed that power to certain ſelect magiltrates, who, 
with more eaſe and expedition, can hear and determine 
complaints; and in this kingdom, this authority has 
immemorially been exerciſed by the King or his ſubſti— 
tutes. He, therefore, has alone the right of erecting 
Courts of Judicature; for though the conſtitution of the 
kingdom hath intruſted him with the whole executive 
power of the laws, it is impoſſible, as well as improper, 
that he ſhould perſonally carry into execution this great 
and extenſive truſt: it is conſequently neceſſary, that 
Courts ſhould be erected, to afliit him in executing this 
power; and equally neceſſary, that, if erected, they 
ſhould he erected by his authority. And hence it is, that 
all juriſdictions of Courts are either mediately or imme- 


generally in the King's name, they paſs under his ſeal, 
and are executed by his oflicers. 
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It is probable, and almoſt certain, that in very early 
times, before our conſtitution-arrived at its full perfec- 
tion, our Kings, in perſon, often heard and determined 
cauſes between party and party. But, at preſent, by 
the long and uniform uſage of many ages, our Kings 


of their feveral Courts; which are the grand depoſi- 


taries of the fundamental laws of the kingdom, and have 


| 
have delegated their whole judicial power to the Judges | 
| 
| 
| 
| 


gained a known and ſtated juriſdiction, regulated by 


certain and eſtabliſhed rules, which the Crown itſelf | 


cannot now alter, but by act of parliament. 2 Haz, 


P. C. c. 1. 5 3. | 


In order to maintain both the dignity and independ- 
ence of the Judges in the Superior Courts, it is enacted 
by the Hat. 13 W. 3. c. 2, that their commiſſions ſhall 
be made (not, as formerly, durante bene placito, but) 
quamdi ſe bene geſtrint, and their ſalaries aſcertained and 
eſtabliſhed ; but that it may be lawful to remove them 
on the addreſs of both houles of parliament. And now 
by the noble improvements of that law in the ſtatute of 
1 Geo, 3. c. 23, enacted at the earneſt recommendation of 
THE PRESENT KING (George III,) himſelf, from the 
throne, the Judges are continued in their offices during 
their good behaviour, notwithſtanding any demiſe of 
the Crown, (which was formerly held immediately to 
vacate their ſeats) ; and their full ſalaries are abſolutely 
ſecured to them during the continuance of, their commil- 
tions, by which means the Judges are rendered com- 
pletely independent of the King, his Miniſters, and his 
Succeſſors; his Majeſty having been pleaſed to declare, 
that © he looked upon the independence and upright- 
nels of the Judges, as eſſential to the impartial admini- 
firation of juſtice, as one of the beſt ſecurities of the 
rights and liberties of his Sullfects, and as moſt conducive 


+ "__ ur of the Crown.” Com, Journ, 3 March, | 
L. II. f 


1761. See Ld. Raym. 747: and Pat. 1 Ann f. 1. c. 5, 
which continued the commiſſions of the Judges for bx 
months after the demiſe of the Crown, 

In criminal proceedings, or proſecutions for offences, 
it would be ſtill a higher abſurdiy, if the King, per- 
ſonally, ſate in judgment; becauſe, in regard to theſe, 
he appears in another capacity, that of protecutor. All 
offences are either agaiuii the King's peace, er his 
crown and dignity ; aud are to laid in every indiament, 
For though in their conſequences they generally ice 
(except in the caſe of treaſon and a very e others) to 
be rather offences againit the kingdom than againſt the 
King, yet as che Public, wiich is an wvitivie body, ha-, 
delegated all its power and rights, with repard to the 
execution of the laws, to one vitibic Magiſtrate, all 
affronts to that power, and breaches of thoſe nghts, are 
immediately offences againſt him, to whom they are fo 
delegated by the public. He is, therefore, tle proper 
perton to proſecute for all public offences and breaches 


t 
} 


of the peace, being the perſon injured in the eye of the 


law. And hence allo ariſes the moft mild and equitable 
branch of dhe prerogative, One of the. moſt dijtinguiſhing 


features in a Monarcunr, that of aracning offences; 


for it is reaſonable that he only who is iujured ſhould 
have the power of forgiving, 

In this diſtinct and ſeparate exiſtence of the judicial 
power in a peculiar body of mes, nominated indeed, but 
not removable at pleaſure by the Crown, contilts one 
main preſervative of the public.liberty ; which cannot ſub- 


ſilt long in any State, ualeſs the adminiRration of com- 


mon juitice be, in ſome degree, ſeparated both from the 
Legiſlative, and alſo from the Executive Power. Were 
it joined with the Legiſlatire, the life, liberty, and pro- 
perty of the Subject would be in the hands of arbitrary 
Judges, whoſe deciſions would be then regulated only 
by their own opinions, and not by any fundamental prin- 
ciples of law; which, though Legiſlators may depart trom, 
yet Judges are bound to obſerve. Were it joined with the 
Executive, this union might foon be an over-balunce for 
the Legiſlative. For wnich reaſon, by 4at. 16 Car. 1. 
c. 10, which aboliſhed the Court of Star-chamber, effec- 
tual care is taken to remove all judicial power out of 
the hands of the King's privy council, See 1 Comm. 
266 9. c. 7. 

The perſonal ſafety of the Judges, and the reſpect 
due to them, being alla of cfential conſequence to- 
wards the preſervation of their independence and inte- 
grity, which is no lefs in danger from the ardor ciuinm 
174 jubentium, than from the walrus rnſtan'ts * auui; 
many proviſions have been made by law to reſtrain and 
puniſh affronts and injuries, to them perſonally, and to 
the Courts of Juilice, over which they preſide. 

One ſpecies of treaſon under fat. 25 E. 3. c. 2, (See 
title Trea/on,) is; “If a man flay the Chancellor, Trea- 
ſurer, or the King's Juthces of the one Bench or th 
other, Juſtices in Eyre, or Juſtices of Ailiie. and all 
other Juſtices aſſigned to hear and determine, being in 
their places doing their offices.“ But this ſtatute <x- 
tends ouly to the actually killing of them, and uot ts 
wounding or attempting to kill them. It extends allo 
only to the officers therein ſpecified ; and therefore d. 
Barons of the Exchequer as ſuch, are not within the 
protection of this act. 1 Hai. P. C. 231. But the Lord 
Keoper, or Commiſſioners of the Great Scal, now cem 
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JUDGES. 


to be within it, by virtue of the fats. 5 Elix. c. 18: 
1 V. & M. c. 21.—4 Comm. 84. 

Stri#ing in the King's ſuperior Courts of Juſtice in 
eſiminſter-Hall, or at the afliſes, is more penal than 
even in the King's palace. The reaſon ſeems to be, 
that thoſe Courts being anciently held in the King's pa- 
lace and before the King himſelf, ſtriking there in- 
cluded the contempt againſt the King's palace, and 
ſomething more, vx. the diſlurbance of public juſtice, 
For this reaſon, by the ancient common law before the 
Conqueſt, ſtriking in the King's Courts of Juſtice, or 
drawing a ſword therein, was a capital felony. LI. Ine, 
c. 6: Il. Caunt. c. 56: Ll. Alured. c. 7. Our modern 
law retains ſo much of the ancient ſeverity as only to 
exchange the lots of life for the loſs of the offending 
limb. Therefore a ſtroke or blow in ſuch a Court of 
Juſlice, whether blood be drawn or not, or aſſaulting a 
Judge ſitting in the Court, by drawing a weapon, with- 
out any blow ſtruck, is puniſhable with the loſs of the 
right hand, impriſonment for life, and forfeiture of goods 
and chattels, and of the profits of land during life. 
Stand. P. C. 38: 3 Tut. 140, 1. A reſcue allo of a 
priſoner from any of the ſaid Courts, without ſtriking 
a blow, is puniſhed wich perpetual impriſonment and 
forfeiture of goods, and of the profits of land during 
life ; being looked on as an offence of the ſame. nature 
with the laſt, but only as no blow is actually given, the 
amputation of the hand is excuſed. 1 Haw#. P. C. 
c. 21. For the like reaſon, an affray or riot near the 
ſaid Courts, but out of their actual view, 1s puniſhed 
only with fine and impriſonment. Cro. Car. 373. 

Not only ſuch as are guilty of an actual violence, but 


of threatening, or reproachful avords to any Judge ſit- 


ting in the Courts, are guilty of a high miſpriſion, and 
have been punithed with large fines, impriſonment, and 
corporal puniſhment. Crs, Car. 503. And even in the 


| Inferior Courts of the King, an affray, or contemptu- 


ous behaviour, is puniſhable with a fine by the Judges 
there ſitting, as by the ſteward in a Court- Leet, or the 
like. 1 Hawk. P. C. c. 21. 

It may not be amiſs to mention that King Henry IV. 
when his eldeſt fon the Prince, aiterwards Henry V. was 
by the Lord Chief Juſtice committed to priſon, for a 
great miſdemeanor, thanked God that he had a ſon cf 
that obedience, and a Judge of that courage and impar- 
tiality. Scorve. 

As the judges are thus guarded againſt influence or 
injury, to enable them to do juſtice to the people, ſo are 
they protected in the upright diſcharge of their duty, 
by being indemnified from anſwering for the conſe- 
quence of the Judgments given by them. 

The Judges of Courts of Record are freed from all 
proſecutions whatſoever, except in parliament, where 
they may be puniſhed, for any thing done by them in 
ſuch Courts as Judges; this is to ſupport their dignity 
and authority, and draw veneration to their perſons, and 
fubmiſſion to their Judgments : but if a Judge will fo 
far forget the dignity and honour of his poſt, as to turn 
ſolicitor in a cauſe which he 1s to judge, and privately 
and extra- judicially tamper with witneſſes, or labour 
Jurors, he may be dealt with according to the {ame 
capacity to which he ſo baſely degrades hkualelf, 


12 Rep. 24: Vaugh, 138: S. P. C. 173. 


Judges are not in any way puniſhable for a mere 
error of judgment: and no action will lie apainf a 
Judge for an erroneous Judgment ; or for awrongful im- 
. 0 5 
priſonment, c. 2 Hawk, P. C. c. I. $17: 1 Nd. 184, 


ſubj et- matter of their juriſdiction, and they exceed the 
limits of their juriſdiction, action lies againlt them; b 
Poævell J. 3 Lutw. 1565, cites Hard. 480. 

A Judge is not anſwerable to the King, or the party, 
for miſtakes or errors of his judgment, in a matter of 
which he has juriſdiction. 1 Salk. 397. 

If an action be brought againſt a se of Record, for 
an act done in his judicial capacity, he may plead that he 


juſtification, And ſo may a Judge of a Court in a foreign 
country, under the dominion of the Crown. v. 
Fabrigas, Coop. 172. See this Dictionary, titles Ace 
Courts Mariia! ; Navy, &c. | 

With reſpect to the general conduct of the Judges, 
the following obſervations are worthy attention : 

A Judge at his creation takes an oath, Tha? he wil! 
ſerve the King, and indifferently adminiſter faſbice to ai! 
men, without reſpect of perſons, take no bribe, give no coun- 
fel where he is a party, nor deny right to any, though the 
King, or any other, by letters, o by expreſs words, commund 
the contrary, &c. and in default of duty, to be anſevorabls 
to the King in body, land, and goods. Stat. 18 Ed. 3.1. 4. 
See alſo tat. 20 E. 3. c. 1, 2. 

Fudex eſt lex loguens, and ought to judge by law, and 


in a&trafto, becauſe he ſhould be, as it were, juſtice 
itſelf. Co. Lit. 71: 7 Rep. 4. And all the commiſſions 
of Judges are bounded with this limitation, Facturi 
god ad juſtitiam pertinet ſecundum legem & conſuetudi- 
nem Angliæ. 

The judges are to give Judgment according to law, 
and what is alledged and proved: and they have a pri- 
vate knowledge, and a judicial knowledge, though they 
cannot judge of their own private knowledge, but may 
uſe their diſcretion ; but where a Judge has a judicial 
knowledge, he may and ought to give Judgment ac- 
cording to it. King Henry IV. demanded of Judge 
Gaſcoigne, If he ſaw one in his preſence kill A. B. and 
another perſon, who was not culpable, ſhould be in- 
dicted of this, and found guilty before him, what he 
would do in this caſe; to which he anſwered, That he 
ought to reſpite the Judgment againſt him, and relate 
the matter to the King, 1n order to procure him a par- 
don; for there he cannot acquit him, and give Judg- 
ment according to his private knowledge, Pr. 82. 

The King in all cafes doth judge by his Judges; who 
ought to be of counſel with priſoners: and if they are 
doubtful or miſtaken in matter of law, a ſtander-by may 
be allowed to inform the Court, as amicus curig. 2 11/7. 
178. Our Judges are to execute their offices in proper 
perſon, and cannot act by deputy, or transfer their 
power to others; as the Judges of Eccleſiaſtical Courts 
may. 1 Rel, Abr. 382: Bro. Judges, 11. Yet where 
there are divers Judges of a Court of Record, the act 
of any one of them is effectual; eſpecially if their com- 
miſſions do not expreſly require more. 2 Hawk. P. C. 
c. 1. Though what a majority rules when preſent, 18 
the act of the court, If on a demurrer or ſpecial ver- 
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But it is ſaid, that where Judges are limited to the 


did it as Judge of Record, and that will be a ſuflicient 


not by examples: by Glauvil a judge is called i j,; 
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dict, the Judges are divided in opinion, two againſt two, 
the cauſe mult be adjourned into the Exchequer Cham- 
ber. 3 Med. 156. Anda rule 1s to be made tor this pur- 
pole, and the record certified, Sc. 5 Med. 335. In ines 
levied, all the Judges of C. B. ought to be particularly 
named: but writs of certiorari to remove records out of 
that Court, Sc. are directed to the Chief Juſtice, without 
naming his companions. 1 H. 7. 27: Fenk. Cont, 167. 

When a record 1s before the Judges, they ought ex 
oficia to try it: and they are to take notice of ſtatutes, 
and of the terms, Sc. Jenk. Cent. 215, 293. No Judge 
is compellable to deliver his opinion before-hand, in re- 
lation to any queſtion which may after come judicially 
before him. 3 1n/?. 29. Judges of the common law, 
have no ordinary juriſdiction to examine witneſſes at 
their chambers ; though by conſent of parties, and rule 
of court, they may on interrogatories ; and ſome things 
done by Judges at their chambers, in order to proceed - 
ings in court, are accounted as done by the court. 

A Judge ſhall not be generally excepted againft, or 
challenged ; or have any action brought againſt him, for 
what he does as Judge. 1 {uft. 294: 2 {/t. 422. 

A Judge ought not to judge in his own cauſe, or in 
pleas where he is party. 8 Rep. 118. If a fine be levied 
to a Juſtice of Bank, he cannot take the conuſance; for 
he cannot be his own Judge, 8 H. 6. 21: Br. Patents, 
fl. 15. cites 8. C. per Martin. If a fine be levied by, or 
to a ſuſtice in Bank, his name ſhall not be in the fine. 
11 H. 6. 49. 6. So if a Juſtice of Bank be ſued in Bank, 
he cannot record it; it ſhall be recorded by the other Juſ- 
tices. So if a Juſtice of Bank ſues there, he cannot re- 
cord it, but it ſhall be recorded by the other Juſtices, 
Ilid. If the Chief Juſtice of Bank be to ſue a writ there, 
the writ ſhall not be in his name, but in the name of the 
ſecondary. 8 H. 6. 19. 6. 

None may judge in his own cauſe, for it is a manifeſt 
contradiction that a man can be agent and patient in the 
ſame thing, and what Lord Coke ſays in Dr. Bonham's 
caſe is far from any extravagancy; for it is a very rea- 
ſonable and true ſaying, that if an act of parliament 
ſhould ordain, that the ſame perſon ſhould be party and 
Judge, or, which 1s the ſame thing, Judge ia his own 
cauſe, it, would be a void act of parliament ; per Holt, 
Ch. J. 12 Med. 687: Bridgm. 11, 12. 

Judgment given by a Judge, who 1s party in the ſuit 
with another, and ſo entered of record, is error, although 
ieyeral other Judges fit there, and give Judgment for 
the judge who is party. Fenk. 90. pl. 74. 

V.nere a Judge has an intereſt, neither he nor his 
Coputy can determine a caule, or fit in Court; and if 
we does, a Prohibition lies. Hard. 503. 

ſudlges are puniſhable, however, for wilful offences 
againſt the duty of their ſituation; inſtances of which 
happily live only in remembrance; and as to waich, 
the following ſhort extracts and references may be 
lullicient: ä 

Among the laws of King Eagar is this, vis. Fudex, 
uw tgjuſtum judicium judlicabit alicui, det Regi CAAs. 
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4 jurare audeat, quod reins judicare noſceivit, Decem 
Scriprores Auglicaai 872. 1.3. The fame among the 
laivs of Conute, Ibid. 924. J. 2. adds, that E- dignitatem 


Vera Aegem, fieut ei permittetur, In Danelaga Lahſtithes reus 


dict, 
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jure legalitatis Jemper amittat, ſi non eam reuimat erga | 
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JUDGMENT. 


ft ; fi non juret, qued melius neſcivit. Ci raticen Joban- 
nis Bromion, 

There are ancient precedents of Judges, who were 
hned when they tranſgreſſed the laws, though com- 
manded by warrants from the King; and it is ſaid, that 
Earl Zyptot, who was a Chancellor, was beheaded, for 
acting upon the King's warraut againſt law. Burnet's 
Rich. 2. Fag. 38. 

Bribery ia Judges is puniſhable by loſs of office, fine, 
and imprilonment; and by the common law, bribery of 
Judges in relation to 2 cauſe depending before them, 


| has been puniſhed as treaſon, 1 Leon. 295: Cro. Jac. 


5: 1 Haut. P. C. See title Bribery,—A Judge igno- 
rantly condemns a man to death for felony, when it is not 
felony ; for this offence, the Judge ſhall be fined and 
impriſoned, and loſe his office. Jerk. Cent. 162. If a 
Judge who hath no juriſdiction of the cauſe, give judg- 
ment of death and award execution, which is executed, 
ſuch Judge is guiity of felony ; and allo the officer who 
executes the ſentence. H. P. C. 35 : 10 Rep. 76. And 
if Juſtices of Peace, on indictment of treſpaſs, arraign 
a man of felony, and judge him to death, and he is exe- 


. cuted, it is felony in them. H. P. C. 35: Dalt. c. 98. 


A Juſtice cannot raſe a record, nor embezzle it, nor 
file an indictment which 1s not found, nor give judg- 
ment of death where the law does not give it; if he 
does, it is miſpriſion, he ſhall loſe his office, and make 
fine for miſpriſion; but it is not felony. Br. Judges, 


| pl. 33. Cites 2 R. 3.9. 


See further 14 Vi. Ar. title Judges; and this Dic- 
tionary, title J ice. 

JUDGER. In Che/:re, to be Judger of a town, is to 
ſerve on the Jury there. Leicefter's Hiſt, Antiq. 302. 


JUDGMENT, Judicium, guafe, juris dium. 

The Sentence of the Lawy pronounced by the Court, 
upon the matter contained in the record. 3 
Co 24 

K Of the Various Kind: of Tas merits in Civil C aJess 
II. Points of Practice relating thereta, 


III. Of Arreft of Tudomont.” 


J. JupcmEeNnTSs are of four ſorts, 1. Where the 
facts are confeſſed by the parties, and the Lay deter- 
mined by the court; as in caſe of Judgment upon a 
Demurrer. 2. Where the lay is adinuted by the parties, 
and the ſacts diſputed; as in cafe of Judgment vpon a 
Ferditt. 3. Where both the fact and the law ariling there - 
on are admitted by the defendant; which is the cafe of 
Judgments by Conferon or Deo/anlt, Or, 4. Where the 
plaintiff is convinced, that fact, or law, or both, are 
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inſuthcient to ſupport his action, and therefore abandons 


or withdraws his proſecution; which is the caſe in Judg- 

ments upon a Nox/ut or retraxit. 3 Comm. 399. c. 24. 
Ihe Judgment though pronounced or awarded by the 
Judges, 1s not their determination or ſentence, but the 
determination and ſentence of Ve late. It is the con- 
cluſion that naturally and regularly follows from the 
premiſes of Jaw and fact, which ftand thus: Againſt 
him, who hath rode over my corn, I may recover da- 
mages by law; now A. hath rode over my corn; there- 
fore I ſhall recover damages againſt . If the major 
propoſition be denied, this is a demurrer in law: if the 
M 2 minor, 
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JUDGMENT I. 


minor, it is then an iſſue of fact; but if both be con- lands, and mortgagees, till docketed, nor have any pre- 


felled (or determined) to be right, the concluſion or 
Judgment of the court cannot but follow. Which Judg- 
ment or concluſion depends not therefore on the arbi- 
trary caprice of the Judge, but on the ſettled and invari- 
able principles of juſtice. The Judgment, in ſhort, is 
the remedy preſcribed by law for the redrets of injuries; 
and the ſuit or action is the vehicle or means ot admi- 
nĩſtering it. What that remedy may be, is, indeed, the 
reſult of deliberation and ſtudy to point out; and, there- 


fore, the ſtile of the Judgment is, not that it is decreed or 


reſolved by the court, for then the Judgment might ap- 
pear to be their own ; but, It is conſidered,” conſiaer- 
atum eſt per curiam, that the plaintiff do recover his da- 
mages, his debt, his poſſeſſion, and the like; which im- 
plies, that the Judgment 1s none of their own, but the act 
of law, pronounced and declared by the Court after due 
deliberation and enquiry. 1 1%. 39. 

All theſe ſpecies of Judgments are either 7ter/ocutory 
or fal. Interlecutory Judgments are ſuch as are given 
in the middle of a caule, upon ſome plea, proceeding, or 
defau!t, which is only intermediate, and does not finally 
determine or complete the ſuit. Of this nature are all 
Judgments for the plaintiff upon pleas in abatement of 
the ſuit or action; in which it is conſidered by the court, 
that the defendant do anſwer over, re/pondeat ouffer ; that 
is, put in a more ſubſtantial plea, 2 Saund. 30. It is eaſy 
to obſerve, that the Judgment here given is not final, but 
merely interlocutory; for there are afterwards farther. 
proceedings to be had, when the defendant hath put in a 
better anſwer. 

But the Interlocutory Judgments, moſt uſually ſpoken 
cf, are thoſe incomplete Judgments, whereby the right 
of the plaintiff is, indeed, eſtabliſhed, but the quantum of 
damages ſuſtained by him is not aſceitained ; which is a 
matter that cannct be done without the intervention of a. 
Jury. This can only happen where the plaintiff re- 
covers; for when Judgment is given for the defendant, 
it is always complete as well as final. This ſort of in- 
terlocutory Judgment happens in the firſt place, where 
the defendant ſuſfers Judgment to go againſt him by 
de fault, or aii Wicit; as it he puts in no plea at all to the 
p:aintiir's declaration: by confeſſion, or coguovet actio- 
cn, where he acknowledges the plaintiff's demand to 
be juſt: cr by non ſum informatus, when the defendant's 
attorney declarcs he has no inſtructions to ſay any thing 
in anſwer to the plaintiff, or in defence of his client; 
which is a ſpecies of Judgment by detault, | 

If theſe, or any of them, happen in actions where the 
ſpecific thing ſued for is recovered, as in action of debt 
for a ſum certain, the Judgment is abſolutely complete. 
And therefore it is very uſual, in order to itrengthen a 
creditor's ſecurity, for the debtor to execute a warrant of 
attorney to ſome attorney named by the creditor, em- 
powering him to confeſs a judgment by either of the 
ways juit now mentioned, (by dicit, cognovit aftionem, 
or noa ſir informatus,) in an action of debt to be brought 
by the creditor againſt the debtor for the ſpeciſic tum 
due; which judgment, when confeſſed, is abtolutely 
complete and binding; provided the fame (45 1s alto re- 
quired in all other Judgments) be regularly docketed; 
that is, abſtracted and entered in a book, according to 
the directions of fat. 4 & 5 T. eg M. c. 20, by which it 


is provided, that no Judgment ſhall aſtect purchaſers of. 


* 
1 


| 


ference againſt heirs, executors, Cc. in the adminiſtration 
of eſtates. See peſt, Fudgments acknowledged for Debts. 


But, where damages are to be recovered, a Jury muſt. 


be called in to aſſeſs them; unleſs the defendant, to ſave 
charges, will confeſs the whole damages laid in the de- 
claration ; otherwiſe the entry of the Judgment is, * that 
the plaintiff ought to recover his damages (indefinitely) ; 
but becauſe the court know not what damages the ſaid 
plaintiff hath ſuſtained, therefore the ſheriff is com- 
manded, that by the oaths of twelve honeſt and lawfy! 
men, he enquire into the ſaid damages, and return ſuch 
inquiſition into court.” This proceſs is called a Vit 
of 1nquiry; in the execution of which the ſheriff ſits as 
Judge, and tries by a Jury, ſubje& to nearly the ſame 
law and conditions as the trial by Jury at % prize, 
what damages the plaintiff hath really ſuſtained ; and 


when their verdict is given, which mult aſſeſs /e da- 


mages, the ſheriff returns the inquiſition, which is en- 
tered upon the roll in manner of a , and thereupon 
it 1s conlidered, that the plaintiff do recover the exact 
ſum of the damages ſo aſſeſſed. In like manner, when 
a demurrer is determined for the plaintiff upon an 
action wherein damages are recovered, the Judgment iy 
alſo incomplete, without the aid of a writ of inquiry, 

It was ſaid by Wilmot, C. J. that a writ of inquiry 
is an inqueſt of office to inform the conſcience of the 
court; who, if they pleaſe, may themſelves aſſeſs the 
damages. 3 Hil/. 62, Hence, a practice is now eſta- 
bliſhed in the courts of K. B. and C. P. in actions where 
Judgment is recovered by default, upon a bill of ex- 
change, or promiſſory note, to refer it to the Matter or 
Prothonotary, to aſcertain what 1s due for principal, in- 
terelt, and colts, whoſe report ſuperſedes the neceſſity of 
a writ of inquiry. 4 7. R. 275: U. Black, Rep. 541. 
In caſes of diticulty and importance, the court will give 
leave to have the writ of inquiry executed before à 
Judge, at Sittings or N// privs; and then the Judge acts 
only as an aſlittant to tae ſheriff. The number of the 
Jurors ſworn upon this inqueſt need not be confined to 
twelve; for when a writ of inquiry was executed at the 
bar of the court of K. B. in an action of cand. may, 
brought by the Duke of 1%, (afterwards James 11.) 
againit 77s Oates, who had called him a traitor ; fit- 
teen were iworn upon the Jury, and gave all the da— 
mages laid in the declaration; w/z. 1c0,000/. In that 
cale, the ſneriffs of Middleſex ſate in court covered, at 
the table below tae Judges. 3 &.. Tr. 987. 

Final Judgments are ſuch as at once put an end to the 
action, by declaring, that the plaintiff bas either entitled 
himſelf, or has not, to recover the remedy he ſues for, 
In which caſe, if the Judgment be for the plaintiff, it 18 
alſo conſidered, that the defendant be either aynerced, 
for his wilful delay of juſtice, in not immediately obey- 
ing the King's writ, by rendering the plaintiff bis due, 
8 Rep. 40. O1: or be taken, capiatur, till he pays 4 
tine to the King for the public miidemeanor, which 15 
coupled with the private 10jury, in all caſes of force; 


(8 Rep. 59: 11 Rep. 43: 5 Mod. 28: ;) of falihood, 10 


denying his own deed; (F. XR Þ t21; 1140. 131: 
8 Rep. 60: 1 Rell. Ab. 219: Lill. Eur. 379: C. J. 
Hil, 4 Ann. Rot. 430;) or unjuſtly claiming property in 
*replevin ; or of contempt by dilobeying the command 
of the king's writ, or the expreſs prohibition of 40 

ſtatute. 
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JUDGMENT I. 


Fatute, 8 Reh. 60. But in caſe of treſpaſs, ejectment, 
afault, and falſe impriſonment, it is provided by the 
hat. 5 & 6W.& M. c. 12, that no writ of cap;as fhall 
{ſue for this fire, nor auy fine be paid; but the plaintiff 
fall pay Gs. 84. to the proper oflicer, and be allowed 
it againſt the defendant among his other colts, And 
therefore, upon ſuch Judgments in the Common Pleas, 
they uſed to enter that the fine was remitted, aud now in 
both courts they take no notice of any fine or cablas at 
all. Salk. 54: Carth. 390. But if Judgment be for the 
defendant, then, in caſe of fravd and deceir to the 
Court, or malicious or vexatious ſuits, the plaintiff may 
zlſo be fined ; 8 Rep 59, 60. But in moſt cales it is 
only conſidered, that he and his pledges of prolecuting, 
be (nominally) amerced for his falſe claim, pro faifo cla- 
ere ſuo, and that the defendant may go thereof without 
a day, eat inde fine die; that is, without any fa:ther con- 
tinuance or adjournment; the King's writ commanding 
his attendance being now fully ſatisfied, and his inno- 
cence publicly cleared. 3 Comme. 395==99- 


II. [JupGMENT is ſometimes had with a cgſur exe- 
zitio ; and if the defendant gives a Judgment, with ſtay 
of execution, till a certain day, the plaiatiff may, not- 
withitanding, ſue forth a cap:as or a fer: facias into the 
county where the action is laid, returnable before the 
day, to enable him at that day to take a tum againſt 
the defendant ; though he ſhall not in that caſe ſue out 
a capias to warrant a /cire facias againſt the bail. Pach, 
22 Car. 2. See title Cadas. If debt be brought againſt 
an executor upon the bond of the teſtator, and he pleads 
leut admnini/travit, this is a confeſſion of the debt; and 
the plaintin may have judgment with a ceat executia till 
the defendant hath aſſets, 4 Rep: 2 New. Abr. 1052. 
it the plaintiff or defendant die atter inte: locutory 
Judgment, the action ſhall not abate. Stat. 8 Gg. z. 
c. 11. See title Abhatenieut, I. 6. c. Judgment upon a de- 
murrer to a declaration, Oc. is no bar to any other 
action; becauſe it is not onthe merits, and the plaintiff 
may afterwards make his declaration right, and then 
proceed. 2 LA. 113. But other qudgmenis may be 
pleaded in bar to any other action for the ſame cauſe; 
aud Judgment in an inferior court, may be alledged in 
bar to au attion in a ſuperior courts 2 Lev. gz. 

Judgment final onght not to be given upon default in 
real actions; but a grand cape upon default before ap- 
praranee, and a petit cape on default after apprarance. 
Iv. 105 

al judgments given in any court of record, mutt be 
duiy entered: the plaintiff's attorney, four days after 
tie gate 13 brought into court, if the rule for Judgment 
15 vat, may enter judgment for tas client by the courſe 
0: tle cart, 2 L. Abr. 95. But ona rule for Judg- 
ment, Senday is not one of the four days, though the 
rule is given the laſt day of the term. Alter a rule to 
hen jucgment, there ovght to be four days excluſive of 
tac Gay on winch the rule was made, before the Judg- 
ment is hgacd, that the party may have a reaſor..ble 


* 
fy ina 
vl. 


to bling writ of error: in C. B. they never give 


rules ſor gg Jodgment, but ſtay till the guarts die 
4 /, which makes but four days inclutive. Mod. Caf. 241. 
„ Pant got his Judgment ſigned on the very day, 
but it was not executed till after the fixth day, fo that 
ae detendant had time enough 0 being a writ of error, 


or move any thing ia arreſt of Judgment: but the court 
of B. R. held the ſigning of the Judgment to be irre- 
gular, it being before the day allowed by the rules of 
the court; and though execution was taken out after- 
wards, Judgment was ſet aflde. 5 Mod, 205. If a di/- 
7rigas is returnable within term, and the cauſe is tried 
two or three days only before the end of the term, the 
Judgment ſhall be entered that very term, though there 
be not four days to move in arreſt of Judgment. 1 Sal. 
77 But four-day rule mult be given, and the party 
cannot ſign Judgment, till four days excluſive are 
elapled, and if Sunday intervenes, that is not to be reck- 


term, no Judgment can be given on it üll the next term 


and the Court fits not but in term. Mich. 22 Car. B. R. 
See title Practice. 

If verdict paſs for the plaintiff, and he will not enter 
his judgment, the deſendant, by motion of courſe, may 
oblige him to it. 2 L.. Abr. 97. The defendant may 
enforce the plaintiff to enter his Judgment to the end he 
may plead it to another action. Latch. 216: 1 Dauv. 


writ of ertor. 

Judgments are not only to be ſigned by the proper 
officer, but entered of record; before which they are not 
Judgments: and in a judgment given to recover a ſum 
of money, the ſum maſt be entered in words at length; 
and not in figures, which may be caſily altered; and a 
Judgment was reverted, becauſe the time when given 
was in figures, and the ſum recovered expreſſed in ũᷣgures, 
&c. But the court may amend their Judgments of the 
{ame term, becauſe the term is but as one day in law; 
though they may not do it in another term. 2 Lidl. 103: 
3 Lev. 420. If a Judgment be unduly obtained, the 
court will vacate the Judgment, and reſtore the party 
damnified ; if not puniſh the offender : but it is againit 
the courle of the court to vacate a Judgment the lat 
day of the term. Pujch, 1650. 

A judgment entered in C. B. ſhall relate to the eſſoin 
day of the term, and be a Judgment from that time : 
but a Judgment in B. R. ſhall relate only to the firſt day 
of the tern. Cre. Car. 102. If a rule be given for the 
defendant to plead, at a certain day, and he do ndt plead 
accordingly, the plaintiff may enter Judgment againit 
him, without moving the court; though in real actions, 
and criminal cauſes, on indictment, Sc. there muſt be a 
motion in court, for a peremptory rule. 2 Lill. 116. 
Vet a plainrilf, after he hath ſigned Judgment againit 
the defendant, may walve ii if he will, and accept of a 
plea from the defendaut, Triu. 23 Car. B. R. 

If a Judgment be obtained, but the plaintiff doth not 
take out execution within a year and a day, the [udg- 
ment mult be revived by /cire facias. If any tlang de 
entered in a Judgment, which is not mentioned in the 
plaintiff's declaration, the Judgment is not good. 2 Lal. 
10.4. And where it appears upon the record, that the 
plaintiff hath no cauſe of action, he ſhall never have 
Judgment. 8 Rep. 120. In ſuch cafe the Court may give 
Judgment for the defendant. 1 Pleꝛod. 66, 

la debt on ſpecialty, the whole and exact ſum muſt be 
demanded, or the Judgment upon it will not be good. 
3 Mod. 41. If more be in the Judgment than the plain- 
tiff demands, it is erroneous; though this may be helped 


D 
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oned one of the four days. But if verdict be given after 


following; for the Judgment is the act of the Court, 


722: Palm. 281, So if the deſendant wants to bring a 
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JUDGM 
by a remi/it dampra for part. 2 Lill. 27. Tf in caſe, treſ- 


| Paſs, Oc. a verdict is given for more damages than laid 
in the plaintiff's declaration, and he does not remit the 
ſurplus damages, but takes Judgment for the whole, it 
is an incurable error, and cannot be amended. See titles 
Debt; Damages. : | 

If iſſue is found againſt one party in a ſuit, and got 
againſt the other, Judgment may be for the plaintiff to 
recover againſt him where the matter is found; and a 
nil capiat per billam be entered againſt the plaintiff as to 
the other. 1 Saund. 216, And when ſeveral damages 
are recovered againſt ſeveral defendants, the plaintiff 
may enter a xel/e projequi as to one of the defendants, 
Sc. and have Judgment againſt one only for the da- 
mages againſt him. 3 Mod. 101. If one entire Judg- 
ment is given againſt two ſeveral perſons, and one of 
them is an infant, appearing by attorney, the whole 
Judgment is void; which being entire cannot be di— 
vided, except the infant be joint executor with the other 
party. When a Judgment is entire, it cannot be di— 
vided, to make one part of it good, and another part 
thereof erroneous ; but if it be not an entire judgment, 
it may. 2 Lill. ioo. See pot III. On action where da- 
mages are to be recovered, if the declaration be gecd 
in part, and inſufficient in part, and the defendant de- 
murs upon the entire declaration; the plaintiff ſhall 


have judgment for that which is well laid, and be barred 
for the reſt. 2 Saund. 379. And if in action of debt upon 
three bonds, it appears that one of them is not forfeited, 
Sc. the plaintiff ſhall have Judgment for the other two. 
1 Saund, 286. 

There were four counts in the declaration; non a/- 
| ſumfit pleaded to three, and a demurrer to the fourth. 
After Judgment on the demurrer, the plaintiff takes out 
a writ of 1nquiry, and executes it; the demurrer being 
determined, the Court held the Judgment regular, and 
that there was no occaſion for a volle proſegui, to be en- 
tered on the roll as to the three counts, until he enter 
final Judgment. Svra. 532. | 

Where a Judgment is partly by the common law, and 
partly by ſtatute, the Judgment at common law may re- 
main, and be complete, without the other. 1 Salk, 24. 

Where there are two diſtinct Judgments, one at com- 
mon law, and the other by ſtatute, one may be affirmed, 
and the other reverſed, on a writ of error. Annaly 50. 

Every Judgment ought to be complete and formal: one 
Judgment cannot determine another Judgment, and the 
Judges will not give a Judgment againſt law, although 
the plaintiff and defendant do agree to it. 1 Salk, 213: 
Cro. Elix. 817. In actions perſonal, Judgment given 
againſt the plaintiff upon any plea to bar him, is peremp- 
tory. Tent. Cent. 52. If the defendant doth not deny 
the debt, or other matter in fuit, but endeavours to elude 
the action by inſufficient pleading ; in this caſe, if it be 
found for the plaintiff, he ſhall have Judgment; but not 


dice verſa, if for the defendant, becauſe the matter of 


the ſuit is not fully and ſufficiently denied, but in ſome 
meaſure confeſſed by the infufiicient plea. 4%id. 70. 
Judgment may not be given for the plaintiff upon an 
inſufficient bar, if the replication be ſo, and ſhew no 
title; but a Judgment ſhail not be ſet aſide for miſ- 
_ pleading a point collateral to the iſſue. He. 8, 128. 
See pot III. In debt upon an obligation, the detendant 


ENT I. 


pleaded that he delivered it on a condition to be per. 
formed by the plaintiff, Which he had not done, and 
therefore it was not his deed; the Jury found for the 
defendant, that the condition was not performed, yet 
the plaintiff had judgment; 'for the defendant's plea 
confeſſes it to be his deed, and the verdict does not dif. 
prove it, and the iſtue is, deed or no deed, &c. Here, 
therefore, the plaintiſf hath his Judgment upon the de. 
fendant's confeſſion, not upon the verdict. Terk. Cent. 
102.—A Judgment contrary to the verdict found in the 
cauſe is gencrally void; for it is to be warranted by the 
verdict. Mich. 22 Car. B. R. There may be caſes 
where judgment may be given for one of the parties 
contrary to the verdict; as where the defendant pleads 
ſuch a plea as in effect acknowledges the demand, there, 
though there ſhovld be a verdict for the defendant, 
Judgment ſhall be for the plaintiff, or the Judge of ij 
prius may refuſe to try it. Auna 250. If a verdict is 
imperfect, judgment cannot be given upon it; and for 
the incertainty of the verdict, Judgment may be void. 
2 Lill. 111: Naym. 220. Action of debt lies upon a 
good Judgment, as well after writ of error brought as 
before, Raym. 100: 2 Med. 127. But if error is brought, 
and depending, the court will, on motion, ſtay proceed- 
ings in the new action, or rather prevent plaintiff from 
taking out execuiion, defendant confefiing judgment in 
the laſt ſuit. See title Deb“. In actions of debt on bonds, 
a rule may be made to ftay proceedings on payment of 
principal, intereſt, and coits. Mod. Ca. 60. See at, 
4 Ann. c. 10. ſe. 13. and this Dictionary, title Bond.. 
If a Judgment is recovered jointly againſt three defend- 
ants, the plaintiff cannot bring action of debt upon that 
Judgment againſt one alone. 2 Leon. 220. A plaintiff 
{hall not have a new aCtion of debt on the ſame bond, 
Sc. aſter Judgment had on it, as long as the Judgment 
is in force. 6 Rep. 2: 2 Ne. Abr. 1056. An crrone- 


' ous Judgment in Chancery is reverſible in B. R. Der 


315. And if the Houle of Lords reverſe a Judgment 
of B. R. the Lords are to enter the new Judgment, 
and not the Court of B. R. who by the firſt Judgment 
had executed their authority. 1 Sale. 403. See this Die- 
tionary, titles Appeal ; Error. 

A regular Judgment in a crown cauſe cannot be ſet 
aſide on payment of colts. 1 77/7, 163. 

Where there is a Judgment and no ſurprize, it ſhall 
not be ſet aſide on an atlidavit of a matter relative to 
the merits which might have been pleaded. Annaly 157, 

Waere the condition of a bond was, that the money 
was not to be paid till a future day, and the conuſee by 
virtue of a warrant of attorney entered Judgment, and 
took out execution betore the day, the Court would not 
ſet the judgment alide, but the execution. Anraly 270. 


A regular interlocutory Judgment may be {et alide, 
| ſo as to let in the defendant to try the meritb of his 
| caſe: but it muſt be on payment of coſts, and ſech 
merits likewiſe muſt appear upon affidavit. S. $23, 
1242 : 1 Burr. 56%. A writ of inquiry was ſet alide, 
and defendant lec in to plead a fair plea on payment of 
coſts. Salt. 518: G M,. 191. 

The fart. 8/7. z. c. 11, orders Judgment for coſts, 
upon demurrers, and on ſuing writs of error, where the 
| former Judgment is akirmed, Sc. See this Dictionary, 
title Co. "The ſtatutes of jeofails extend to Judgments 
| upon 
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JUDGMENT Ul. 


upon ##hil dicit, confeſſion, non ſum informatus, &. 
Stat. 4 Ann. c. 16. For further matter, ſee titles, 4vate- 
ment ; Amendment; Execution; Iue; Practice, &c. 


III. ASN ESsTS or JUDGMENT ariſe from intrinſic 
cauſes appearing upon the face of the record. Of this 
kind are: Firſt, Where the declaration varies totally 
from the original writ; as where the writ is in debt or 
detinue, and the plaintiff declares in an action on the caſe 
for an unit; for, the original writ out of Chancery 
being the foundation and warrant of the whole proceed- 
ings in the Common Pleas, if the declaration dods not 

urſue the nature of the writ, the Court's authority to- 
tally fails, Alſo, ſecondly, Where the verdict materially 
differs from the pleadings and iſſue thereon ; as if, in 
an action for words, it is laid in the declaration that the 
defendant ſaid, “the plaintiff zs a bankrupt;“ and the 
verdict finds ſpecially that he ſaid * the plaintiff 20 be 
a bankrupt.” Or, thirdly, If the cafe laid in the de- 
claration 1s not ſufficient in point of law to found an 
action upon. 

It is an invariable rule with regard to Arreſts of Judg- 
ment upon matter of law, * that whatever is alledged in 
Arreſt of Judgment muſt be ſuch matter, as would have 
been, upon demurrer, ſufficient to overturn the action or 


plea.” As if, on an aQtion for ſlander, in calling the 


plaintiff a Jew, the defendant denies the words, and 
iſſue is joined thereon ; now, if a verdict be found for 
the plaintiff, that the words were actually ſpoken, wheres 
by the fact is eſtabliſhed, ſtill the defendant may move in 
Arreſt of Judgment, that to call a man a Jew, 1s not 
actionable; and, if the Court be of that opinion, the 
Judgment ſhall be arreſted, and never entered for the 
plaintiff, But the rule will not hold e conwer/s, ' that 
every thing that may be alledged as cauſe of demurrer, 
will be good in Arreſt of Judgment ;”* for if a de- 
claration or plea omits to ſtate ſome particular circum- 
ſtance, without proving which, at the trial, it is im- 
poſſible to ſupport the action or defence, this omiſſion 
mall be aided by a verdict. As if, in an action of treſ- 
paſs, the declaration doth not alledge, that the treſpaſs 
vas committed on any certain day, Carth. 389; or, if 
the defendant juſtifies, by preſcribing for a right of 
common for his cattle, and does not plead that his cattle 
were lewant and covuchant on the land, Cro. Jac. 44; 
though either of theſe defects might be good cauſe to 
demur to the declaration or plea, yet if the adverſe party 
omits to take advantage of ſuch omiſſion in due time, but 
takes iſſue, and has a verdiC againſt him, theſe excep- 
tions cannot, after verdict, be moved in Arreſt of Judg- 
ment, For the verdict aſcertains thoſe facts, which 
before, from the inaccuracy of the pleadings, might be 
dubious; fince the law will not ſuppoſe, that a Jury, 
under the iuſpection of a Judge, would find a verdict 
ter the pluinti or defendant, unleſs he had proved thoſe 
circumſtances, without which, his geacral allegation is 
detective. 1 Aol. 292. 

Exceptions, therefore, that are moved in Arreſt of 
judgment, mult be much more material and glaring, 
than uch as wil maintain a demurrer; or, in other 
words, many inaccuracies and omiflions, which would 
be faral, if early obſerved, are cured by a ſubſequent 
verdic; and not ſuffered, in the laſt age of a cauſe, to 
varavel the whole proceedings. But if the thing omit- 
ted be eſſential to the action or defence, as if the plain- 
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(ACKNOWLEDGED.) 


tiff does not merely ſtate his title in a defeftive manner, 
but ſets forth a title that is totally defective in itſelf, or 
if to an action of debt the defendant pleads not guilty in- 
ſtead of *! deber, theſe cannot be cured by a verdict, 
for the plaintiff in the firſt caſe, or for the defendant in 
the {ccond. 3 Comm. 393—5- 

Although it appear to the Court that the defendant's 
title is not good, if the plaintiff, in his declaration, hath 
not ſet forth a gocd title for himſelf, the Court frail 
never give him Judgment, 2 L. 98. Though the 


another title by pleading, Tc. the defendant ſhall have 
Judgment; for the court are to judge upon the whole 
record. 8 Rep. go. But if action of treſpats is brouglic 
tor treſpaſs done in lands belonging to ſuch a houte, and 
it appears at the trial that the plaintiff kad no title to 
the houſe, the Court cannot give Judgment to turn bim 
out of poſſeſſion, becauſe that was not judicially before 
them. 2 Salk. 213. 

judgments are to continue, till they ſhall be attaint by 
error. Stat. 4 H. 4. c. 23. And after verdict given in 
any Court of record, there fall be no ſtay of Judgment 
for want of form in a writ, count, Sc. or miltaking the 
name ot either party, ſum of money, day, month, year, 
Sc. rightly named in any writ or record preceding, c. 
18 Elix. c. 14: 16 & 17 Car. 2. c. 8. See titles Abate- 

nent; Amendment; Errer. 

JuDGMENTS ACKNOWLEDGED FOR DeBTs, The 
couiſe for one to acknowledge a Judgment for debt, is 
for him that doth acknowledge it to give a warrant of 
attorney to ſome attorney of that court where the Judg- 
ment 15 to be acknowledged, to appear for him, to file 
common hail, and receive a declaration, and then plead 
nen ſum inſormatus, &c. or to let it pats by zihil dicit - 
whereupon Judgment is entered for want of a plea. 
2 Lill. 1065. The perſon to whom this warrant of at- 
torn<y is given, has all the benefit of a Judgment and 
execution, againſt the Cebtor's perſon and property, 
without being delayed by any intermediate proceſs. 2 
in the caſe of a regular ſuit. It is frequently given 
by a perſon arreſted, upon condition of his diſcharge, 
and that longer time ſhall be allowed him for the pay- 
ment of the debt, or that fome other indulgence thail 

be ſhewn him. But to prevent perſons in this fituation 
from being impoſed upon, no warrant of attorney to con- 
feſs a Judgment, given by a perſon arreſted agen me/1; 
prece/e, fnall be of any force, unleſs ſome attorney be 
preſent on behalf of the perſon in cuſtody, who thall 
explain the nature of the warrant, and ſubſcribe his 
name as a witneſs to it. Cromp, Prad. 
ſhould give a warrant of attorney to cchfels a Jude 


ferior court, gives a warrant for con!efling Judgment in 
that court, B. R. will not ſet it aide, tough an a- 
torney be not preſent. Med. Ca/. 85, By rule of B. K. 
Eafter 15 Car. 2, No bailiff is to take from any priſoner 
in his cuſtody, a warrant to acknowledge judgment un- 
leſs in the preſence of an attorney. But where one bas 
lus creditor voluntarily, that Judgment ſnall Rand, al- 
though there be no attorney. 7 17-4 See title 2 

If a warrant of attorney to conteis a 


23 


17 2 ROY 
CIC ee. 


- 


«11%, 


plaintiff deſtroys the deferdant's title, if he gives him 


ment, it is ill: but if one arreſted by proceſs of an in- 
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JUDGMENT (cramninart.) 


Judgment may be ſigned, and execution taken out upon 


tne fame day it is given; and thus a debtor may give 
one creditor a preference to another, who has obtained 
Judgment after a long litigation. 5 Term Rep. 235. 

If one gives a warrant of attorney to confeſs Judg- 
ment, and dies before it is confeſſed, this is a counter- 
mand of the warrant. 1 Venti. 310. Though the Courts 
have, on motion, allowed Judgment to be entered up. 
Where they may be entered after the party's death, ſee 
Annaly 158. But the rule does not hold in adverſary 
ſuits. Id. 183. If a feme ſole gives warrant of attor- 
ney to confeſs Judgment, and marries before it is en- 


- tered, the warrant is abſolutely count2rmanded ; and 


0 


Judgment ſhall not be entered againſt huſband and 
wife. 1 Salk. 399. 8 

A judgment confeſſed upon terms, being in effect 
conditional, the Court will ſee the terms performed: 
but where a Judgment is acknovledged abſolutely, and 
a ſubſequent agreement is made, this does not affect the 
Judgment, and the Court will take no notice of it. 
7 Mod. 400. If a warrant be to enter Judgment as of 
ſuch a term, or any time after; the attorney may enter 
it at any time during life: but without thoſe words the 
Judgment mult be entered the term expreſſed in the 
warrant : and if no term be mentioned, it may be in- 
tended the next term. 1 Mod. 1. Or it has been held it 
may be entered within a year after the date of it: and 
if Judgment upon a warrant of attorney be not en- 
tered within the year, it cannot be done without leave 
of the Court, on motion and affidavit made of the party's 
being living, and the debt not ſatisfied. Cromp. Pract : 
2 Lill. Abr. 118: 2 Show. 253. 

It is dangerous to take a Judgment acknowledged in 
the vacation, as of the preceding term; and if any ſuch 


Judgment be taken, tha warrant of attorney to confeſs 


the ſame muſt bear date before, or in the term whereof 
it is confeſſed : but the ſafeſt way is to make it a Judg- 
ment of the ſubſequent term. 2 Lill. 103. | 

By Helt, Chief Juſtice, If one will enter a Judgment 
as of a precedent term, he muſt actually enter it before 
the eſſoin day of the ſucceeding term: and if Judg- 
ment be ſigned in Hilary term, and in the ſubſequent 
vacation the defendant ſells lands, if before the efloin 


of Eaſter term, the plaintiff enters his Judgment, it 


ſhall affect the lands in the hands of the purchaſer; (but 
ſee fat. 29 C. 2. c. 3;) and if one enters Judgment 
ſo in vacation, when the party is dead, the judgment 
ſhall be good by relation, if he was living in the prece- 
dent term. 1 Salk. 401. As to complaints for delay of 
entering Judgments, the ſame ſhall be examined into 
by commiſſioners and ordered to be entered, Sc. See 
flat. 14 Ed. 3. fl. I. c. 5. 

Judgments, as againſt purchaſers, ſhall only relate to 
the day of ſigning. Sat. 29 Car. 2. c. 3. ſet. 15. See 
title Execution. If any perſon having acknowledged or 


ſuffered a Judgment as a ſecurity for money, after- 


wards on borrowing other money of another, mortgage 
his lands, Oc. without giving notice of ſuch Judgment, 
unleſs he pay it off in fix months, he ſhall forfeit his 
equity of redemption, c. Stat. 4 N. M. c. 16. See 
title Martgage. To ſearch for Judgments a fee is paid of 
4 4. a term. 

On Judgments, a releaſe of errors is uſually entered 
into at the time of the warrant of attorney given, or 


Judgment had. And in caſe of ſeveral Judgments, if 
two are given in one term, and the laſt is firſt executed, 
that creditor hath the beſt title. Latch. 53. When a 
Judgment is ſatisfied, it is to be acknowledged on re. 
cord by attorney, Oc. Acknowledging a Judgment in 
the name of another, who is not privy or conſenting to 
the ſame, is felony, by far. 21 Jac. 1. c. 26. 


+ JUDGMENTS IN CRIMINAL CasEs. When, upon a 
capital charge, the Jury have brought in their verdickte 
Guilty, in the preſence of the priſoner ; he is either im- 
mediatcly, or at a convenient time ſoon after, aſked by 
the court, if he has any thing to ofter why Judgment 
ſnould not be awarded againſt him. And in caſe the 
defendant be found guilty of a miſdemeanor, (the trial 
of which may, and does uſually, happen in his abſence, 
after he has once appeared,) a capias is awarded and 
iſſued, to bring him in to receive his Judgment; and if 
he abſconds, he may be proſecuted even to outlawry, 
But whenever he appears in perſon, upon either a capital 
or iaferior conviction, he may, at this period, as well 
as at his arraigament, offer any exceptions to the indict. 


ment, in a2 or ſtay of judgment; as for want of ſuf. . 


ficient certainty in ſetting forth either the perſon, the 
time, the place, or the offence. And, if the objections 
be valid, the whole proceedings ſhall be ſet aſide; but 
the party may be indicted again. 4 Rep. 45. And we 
may take notice, 1. That none of the ſtatutes of jeoſails, 
for amendment of errors, extend to indictments or pro- 
ceedings in criminal caſes; and therefore a defective 
indictment is not aided by a verdiR, as defective plead. 


-1ngs in Civil caſes are. 2. That in favour of life, great 


ſtrictneſs has at all times been obſerved, in every point 
of an indictment. Sir Matthew Hale, indeed, com- 
plains, * that this ſtrictneſs is grown to be a blemiſh 
and inconvenience in the law, and the adminiſtration 
thereof: for that more offenders eſcape by the over- 
eaſy ear given to exceptions in indictments, than by 
their own innocence.” And yet no man was more ten- 
der of life than this truly excellent Judge. See 2 Hal. 
F. Lo $93, 

A pardon alſo may be p'eaded in arreſt of Judgment: 
and it has the ſame advantage when pleaded here, as 
when pleaded upon arraignment; vis. the ſaving the 
attainder, and of coarſe the corruption of blood, which 
nothing can reſtore but parliament, when a pardon is 
not pleaded till after ſentence, And certainly, upon all 
accounts, when a man hath obtained a pardon, he is in 
the right to plead it as ſoon as poſſible. See title Pardon, 

Praying the benefit of clergy may alſo be ranked 
among the. motions in arreſt of Judgment. See title 
Clergy, Benefit of. 

If all theſe reſources fail, the Court mult pronounce 
that Judgment which the law hath annexed to the 
crime, for which reference may be made to the titles of 
the ſeveral offences, in this Dictionary. Of theſe ſome 
are capital, which extend to the life of the offender, 
and conſiſt generally of being hanged by the neck till 
dead; though in very atrocious crimes other circum- 
ſtances of terror, paia, or diſgrace are ſuperadded; as, 
in treaſons of all kinds, being drawn or dragged to thc 
place of execution; in high treaſon aſfecting the King's 
perſon or government, embowelling alive, beheading, 
and quartering ; and in murder, a public diſſection. And, 
in caſe of any treaſon committed by a female, the Judg- 
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JUDGMENT, 


ment at common law was to be burned alive. But now, 
by Hat. 30 Geo. 3. c. 48, it is enacted, „“ that in all 
caſcs of conviction of any woman for high or petit trea- 
{on, the Judgment ſhall be, that ſhe ſhall be drawn and 
hanged, and not burned; and if any woman is con- 
victed of petit treaſon, ſhe ſhall be liable to ſuch farther 
Judgment as is directed by ſlat. 58 Geo. 2. c. 37, to be 
given upon perſons convicted of wilful murder. In- 
deed the humanity of the Exgliſb nation has ever autho- 
riſed by a tacit conſent, an almoſt general mitigation of 
ſuch part of theſe Judgments as favours of torture or 
cruelty : a ſledge or hurdle being uſually allowed to 
{ach traitors as are condemned to be drawn; and there 
being very few inſtances (and thoſe accidental, or by 
negligence) of any perſons being embowelled or burned, 
ill previouſly deprived of ſenſation by ſtrangling —Some 
uniſhments conſiſt in exile or baniſkment, by abjuration 
of the realm or tranſportation ; others, in loſs of liberty, 
by perpetual or temporary impriſonment. Some extend 
to confiſcation, by forteiture of lands, or moveables, or 
both, or of the profits of lands for life; others induce a 
diſability of holding offices or employments, being heirs, 
executors, and the like. Some, though rarely, occafion 
a mutilation or diſmembering, by cutting off the hand or 
ears; others fix a laſting ſtigma on the offender, by ſlit- 
ting the noſtrils, or branding in the hand or cheek. 
Some are merely pecuniary, by ſtated or diſcretionary 
fines; and, laſtly, there are others that conſiſt princi 
pally in their ignominy, though moſt of them are mixed 
with ſome degree of corporal pain; and theſe are in- 
fitted chiefly for ſuch crimes as either ariſe from indi- 
gence, or render even opulence diſgraceful ; ſuch as 
whipping, hard labour in the Houſe of Correction, or 
otherwiſe, the pillory, the ſtocks, and the ducking-ſtool. 
Diſguſting as this catalogue may ſeem, it will afford 
pleaiure to an Zrg/;/ reader, and do honor to the Eng/i/ 
law, to compare it with that ſhocking apparatus of 
death and torment, to be met with in the criminal 
codes of almoſt every other nation in Europe. And it 
is, moreover, one of the glories of our Engliſh law, 
that the ſpecies, though not always the quantity or 
degree, of puniſhment is aſcertained for every offence ; 
and that 1t is not left in the breaſt of any Judge, nor 
even of a Jury, to alter that Judgment, which the law 
has before-hand ordained, for every Subject alike, with- 
out reſpect of perſons. For, if Judgments were to be 
the private opinions of the Judge, men would then be 
Haves to their magiſtrates, and would Jive in ſociety, 
without knowing exactly the conditions and obligations 
which it lays them under. And beſides, as this pre- 
vents oppreſſion on the one hand, ſo on the other it 
bites all hopes of impunity or mitigation, with which an 
oftender might flatter himſelf, if bis pumſhment de- 
pended on the humour or diſcretion of the court. Where- 
as, where an eſtabliſhed penalty is annexed to crimes, 
the criminals may read their certain conſequence in that 
law, which ought to be the unvaried rule, as it is the in- 
exible judge, of his actions. 4 Comm. 375, Sc. 
be diſcretionary fines and diſcretionary length of 
impriſonment, which our Courts are enabled to impoſe, 
may ſeem an exception to this rule. But the general 
nature of the puniſhment, viz. by fine or impriſonment, 
o, in theſe caſes, fixed and deterryinate ; though the 
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from the aggravations or atherwiſe of the offence, the 
quality and condition of the parties, and from innume- 
able other circumſtances. The guantum, in particular, 
of pecuniary fines, neither can, nor ought to be, aſcer- 
tained by any invariable law. The value of money 
itſelf changes from a thouſand cauſes; and, at all events, 
what 13 ruin to one man's fortune, may be matter of in- 
difference to anciher's. Our ſtatute law has not, there- 
fore, often aſcertained the quantity of fines, nor the 
common law ever: it directing ſuch an cfferce to be 
puniſhed by fine in general, without ſpecifying the cer- 
tain ſum; which is fully ſufficient, when we conſider, 
that however unlimited the power of the Court may 
ſeem, it is far from being wholly arbitrary; but its diſ- 
cretion is regulated by law. 4 Comm. 378. See this 
Dictionary, title Fines fr Ofrces. 

No man can be attainted of treaſon or felony, but on. 
judgment by expreſs ſentence, or by outlawry, or abjura- 
tion. 2 Hawk. P. C. c. 48.4% 25. And a perion thall not 
have two Judgments for one offence; for in outlawry, 
which is a Judgment, execution ſhall be awarded againſt 
the offender, but no ſentence pronounced. Finch. 389, 467. 
But one convicted of a ſcandalous libel, had Judgment to 
pay a fine, and to go to all the courts in We/tmin/ter Hall 
with a paper in his hat ſignifying his crime; and on his 
behaving impudertly, his puniſhment was encreaſed. 
1 Salt. 401. No judgment or puniſhment can be in- 
flicted unknown to our laws ; but only by act of parlia- 
ment. Dali/. 20. And the law makes no diſtinction, in 
fixed and ftated Judgments, between a peer and a com- 
moner ; or between a common and ordinary caſe and 
one extraordinary. 2 Hawk. P. C. c. 48.4 2. 

Judgment cannot be given for a corporal puniſhment, 
in the abſence of the party. 1 Salk. 400. 'Though per- 
ſons may have Judgment to be fined in their abſence, 
having a clerk in court to undertake for the fine. 


1 Salk. 56. 


JupaukNT OR Trial BY THE Hor Cxoss. 
A trial in ecele ſiaſtical caſes, anciently in uſe among the 
Saxons. Crefſ. Church Hiſt. go. 

JUDICATORES TERRARUM, Perſons in the 
county palatine of Chefer, who on a writ of error out of 
Chancery, are to conſider of the judgment given there, 
and reformit; and if they do not, and it be found erro- 
neous, they forfeit 100 J. to the King by the cuſtom. 
Dyer 348: Fenk. Cent. 71. 

JUDICES FISCALES: So Pelidore Firgil calls 
Empjen and Dudley, who were employed by Her. VII. for 
taking the benefit of penal ſtatutes, and were put to 
death by Hen. VIII. See Lord Herb H. 8. fe. 5, 6. 

JUDICIAL Deciſions, Opinions, or Determinations, 
are the ſentiments of the Judges delivered in a cauſe in 
Court before them, and which form the decree or judg- 
ment of the Court. See Iale's Hi. Com. Law 68, 69, 
cites Plœauden 122 to 130, 140, Oc. 

An extra: judicial opinion, given in or out of Court, is 
no more than the prolatum or ſaying of him who gives 
it, nor can be taken for his opinion, unleſs every thing 
ſpoken at pleaſure muſt paſs as the ſpeaker's opinion. 
Vaugh, 382. 

So an opinion given in Court, if not neceſſary to the 
judgment given of record, but that it might have been 
as well given, if no ſuch, or a contrary, opinion had been 
broached, 15 no Judicial opinion, nor more than a gratis 
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d/2um. But an opinion, though erroneous, concluding 
to the judgment, 1s a Judicial opinion, becauſe delivered 
nnder the ſanction of the Judge's oath upon deliberation, 
which aſſures that it is or was, when delivered, the opi- 
mon of the delirerer. Vaugb. 382. See title Zudges. 

JUDICIAL POWER. See title Zuages. 

JUDICIAL WRITS. The Capzas, and all other ſub- 
fequent to the original writ, not iſſuing out of Chancery, 
but from the Court into which the original was return- 
able, and being grounded on what has paſſed in that 
Court in conſequence of the ſheriff's return, are called 
Judicial, not original writs ; they iſſue under the private 
ſeal of that Court, and not under the Great Seal of 
England; and are teſted, not in the King's name, but in 
that of the Chief Juſtice only. 3 Comm, 282. See titles 
Cafias ; Writ; Proceſs. 

JUDICIUM DEI, The Judgment of God; ſo our 
anceſtors called thoſe, now prohibited, trials of ordeal, 
and its ſeveral kinds. Leges Ed, Conf. c. 16. 

See Spelman's Glaſſury on this word, and Dr. Brady in 
his GIgſary, at the end of his Introduct. to Eng, And 
this Dictionary, title Ordeal. | 

TJUDICLUM PARIUM. See Fury. 

JUG, A watery place, Domeſaay. 

JUGULATOR, A cut-throat, or murderer. Thom. 
IVal/ſingham, p. 343. | 

JUGUM TERRE, A yoke of land, in Dome/day, 
contains half a plow-land. So alſo 1 1. fo. 5. a. So in 
Domeſday, Unum Fugum de ora, & unum Fugum de herce ; 
i.e. The rent of a yoke of land, and another yoke of 
land to plough. Gale 760, 

JUNCARE, To ſtrew ruſhes, as was of old the cul- 
tom for accommodating the parochial church, and the 
very bed-chamber of princes. Pat. 14 Ed. 1. 

JUNCARIA, or JONCARIA, from Juncus, the 
Latin word for a ruſh.] A foil or place where ruſhes 

row. Co. Lit. fo. 5: Pat. 6 Ed. 3. p. 1. m. 25. 
 JUNCTUM ; NCT A, A meaſure of falt. 2 Mou. 
Aug. p. 99- ; 1 
JURA REGALIA. See titles Regalia; King. 

JURATS, jzurati.] Officers in nature of aldermen, 
ſworn for the government of many corporations. As 
Romney Marſh is incorporate of one builiff, twenty-four 


furate, and the commonalty thereof, by Char?. 1 Ed. 4. 


And we read of the mayor and Jurats of Maid/one, Rye, 
Winchelſza, &c. Alſo Jerſey hath a bailiff and twelve 
Jurats, or ſworn aſſiſtants, to govern that iſland. See 
flat. 2& 3 Ed. 6. c. 30: 13 Ed. 1. c. 26. Fo 
[URE-DIVINO Right to the throne. See title Ang. 
TURE-DIVINO Right to tithes. See title 77756, 
JURIDICAL DAYS, Dies juridici.] Days in court, 
on which the law was adminiſtered. See Day. 
JURISDICTION, Juriſdictio.] An authority Or 
power, which a man hath to do juſtice in cauſes of com- 
plaint brought before him: of which there are two 
kinds; the one, which a perſon hath by reaſon of his 
fee, and by virtue thereof doth right in all plaints, con- 
cerning the lands within his fee; the other is a Juriſcic- 
tion given by the prince to a bailiff, as divided by the 
Normans; and by him whom they called a bailiff, we 
may underſtand all who have commiſſion from the King 
to give judgment in any cauſe. Cuſtum. Normand.. cap. 2. 
The Courts and Judges at J/minfter have Juriſdic- 
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tion all over Eugland; and are not reſtrained to an 
county or place: but all other Courts are confined 0 
their particular Juriſdictions ; which if they exceed 
whatever they do is erroneous. 2 Lil. Ar. 120. 

A Court ſhall not be preſumed to have a Juriſdiction, 
where it doth not appear to have one. 2 Hawk, c. 10 
If an aQtion is brought in a corporate town, and tie 


plaint ſheweth not that the matter ariſes infra Fur. 
dictionem of the Court, it will be wrong, though the town 


be in the margin; but the county ſerves in the margin 
for the ſuperior Courts. Jen. Cent. 322. The dcclara. 
tion in a baſe Court mult alledge, that the goods were 
ſold and delivered within the ſuriſdiction thereof, as 
well as that the defendant promiſed within it. 1/70 
par. 2. p. 16. See title Inferior Courts. | 

After a verdict for the plaintiff in C. B. for leſs than 
407. the defendant may enter a ſuggeſtion on the roll, 
that he reſided in Middle/ex, which it true, the Court of 
C. B. hath no Juriſdiftion, by fat. 22 Geo. 2. c. 33, See 
titles County Courts; Courts of Conſcience. 


Where commiſſioners or inferior J uriſdictions, whoſe 
| powers are limited, aſſume a ſuriſdidion they have not, 


the law gives an action againſt them, 2 Wi,. 382. 

Although a caſe be debated and have Judgment 
in the Spiritual Courts, yet the King's Courts may 
afterwards diſcuſs the fame matter. Artic. Cleri, Stat, 
9 Ed. 2. e. 6 

In ſome cauſes, the Spiritual and Temporal Courts 
have a concurrent Juriſdiction. See title Prob:bitirn 
and further on this ſubject, titles Cognizance ; Court; 
Abatement. 

JURIS UTRUM, A writ which lies for the parſon 
of a church, whoſe predeceſſor hath alienated the land; 
and tenements thereof. F. V. B. 48. When a clerk is 
in full poſſeſſion of the benefice, the law gives him the 
ſame poſſ-flory remedies to recover his glebe, his rents, 
his tithes, and other eceleſiaſtical dues, by writ of entry, 
aſſize, ejectment, debt, or treſpaſs, (as the caſe may 
happen,) which it furniſhes to the owners cf lay pro- 
perty. Yet he ſhall not have a writ of right, nor ſuch 
other ſimilar writs as are grounded upon the mexe right; 
becauſe he hath not in him the entire fee and right; 
(F. N. B. 49;) but he is entitled to a ſpecial remedy 
called a writ of Juris Urrum, which is ſometimes tiled 
the Parſon's writ of right; (Booth 221;) being the higheſt 
writ which he can have. F. N. B. 48. This lies for a 
parſon or a prebendary at common law, and for a vicar by 
flat. 14 E. 3. jt. 1.c.17, and is in the nature of an aflize, 
to inquire whether the tenements in queſtion are frank- 
almoign belonging to the church of the. demandant, 0r 
elſe the lay fee of the terant. Regi/?r. 32. And thereby 
the demandant may recover lands and tenements, be- 
longing to the church, which were aliened by the pre- 
deceſſor, or of which he was difleifled ; or which were 
recovered againſt him by verdict, confeſſion, or defaul:, 
without praying in aid of the patron and Ordinary, er 
on which any perſon has intruded ſince the predeceſſor's 
death. F. N.iB. 48, 9. But ſince the reſtraining ſtatute 
of 13 Eliz. c. 10, whereby the alienation of the prede- 
ceſſor, or a recovery ſuffer: 4 by him of the lands of the 


church, is declared to be abſolutely void, this remedy i 


of very little uſe ; unleſs where the parſon himſelf has 
been deforced for more than twenty years. Bet. 221: 
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For the ſucceſſor, at any competent time after his ac- 
ceſſion to the benefice, may enter, or bring an ezetment. 
Comm. 252, 3. L 
A Vicar ſhall have a Juris Utrum againſt a Parſon for 
the glebe of his vicarage, which is part of the ſame 
church : and the plaintiff ought to be named parſon or 
vicar, or ſuch name in right of which he bringeth his 
action. New Nat. Br. 111. | 

JURNALE, From jour, or journée, Fr. a day.] The 
journal or diary of accounts in a religious houſe. Parech. 
dutiq. p. $71 : Cowell. : 

]URNEDUM, A journey, or one day's travelling. 
Coavell. 

JUROR Jurater.] One of thoſe perſons who are 
{worn on a Jury. Sce title Jury. ' 


. 


JURY ; juRATA : from Lat. jurare, to ſwear. 


A certain number of Men ſworn to inquire of, and try, 
a matter of Fact, and declare the truth, upon ſuch evidence 


as ſhall be delivered them in a cauſe: and they are 


{worn judges upon evidence in matter of fact. 

The privilege of Trial by Jury, is of great antiquity 
in this kingdom; ſome writers will have it that Juries 
were in uſe among the Britons : but it is more probable 
that this trial was introduced by the Saxons yet ſome 
ſay that we had our trials by Jury from the Greets; the 
firit trial by a Jury of twelve, being in Greece. By the 
laws of King Erhelred, it is apparent that Juries were in 
uſe many years before the Conqueſt; and they are, as 
it were, incorporated with our conſtitution, being the 
moſt valuable part of it. Vit. Ll. Angl. Sax. 117. 

The truth ſeems to be, that this tribunal was uni- 
verſally eſtabliſhed among all the northern nations, and 
ſo interwoven in their very conſtitution, that the earlieſt 
accounts of the one give us alſo ſome traces of the other. 


Its eſtabliſhment, however, and uſe, in this iſland, of 


what date ſoever it be, though for a time greatly im- 
paired and ſhaken by the introduction of the Norman 
trial by battel, was always ſo highly eſteemed and va- 
lued by the people, that no conqueſt, no change of go- 
vernment, could ever prevail to aboliſh it. In Magna 
Charta it is more than once infiſted!on as the principal 
bulwark of our liberties ; but eſpecially by chapter 29, 
that no freeman ſhall be hurt in either his perſon or pro- 
perty; © ni per legale judicium parium ſuorum, wel per 
gem terre.” And it was ever eſteemed, in all countries, 
a privilege of the higheſt and moſt beneficial nature. 
Trials by Jury in civil cauſes are of two kinds; ex- 
traordinary, and ordinary, The extraordinary ſhall be 
only briefly hinted at. The firſt ſpecies of extraordi- 
nary trial by Jury is, that of the Grand A/};e, which was 
inſtituted by King Henry VII. in parliament, by way of 


alternative offered to the choice of the tenant or de- 


tendant in a writ of right, inflead of the barbarous and 
unchriſtian cuſtom of duelling. For this purpoſe a writ 
de magnd afſisa eligendd is directed to the ſheriff, to re- 
turn four knights, who are to ele& and chuſe twelve 
Others to be joined with them, in the manner men- 
tioned by Glanville ; (1. 2. c. 11, 213) who, having pro- 
bably adviſed the meaſure himſelf, is more than uſually 
copious 1n deſcribing it : and theſe all together, form the 
grand aſſiſe, or great Jury, which is to try the matter of 
right, and muſt now conſiſt of ſixteen Jurors. F. N. B. 4: 
Finch L. 412: 1 Leon, 303. It ſeems not, however, to 
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be aſcertained that any ſpecific number above twelve 15 
abſolutely neceſſary to conſtitute the grand aſſiſe; but 
it is the uſual courſe to ſwear upon it the four knights, 
and twelve others. Fin. Abr. title Trial Xe. See the 
proceedings upon a writ of right before the ſixteen re- 
cognitors of the grand aſſiſe in 2 V1. 541. And further 
this Dictionary, title Writ of Right. * 
Another ſpecies of extraordinary Juries, is the Jury 
to try an Atraint; which is a proceſs commenced againf 
a former Jury, for bringing in a falſe veraict. It 13 


ſufficient here to obſerve, that this Jury is to conſiſt of 


twenty-four of the belt men in the county, who are 
called the Grand Jury in the Attaint, to diſtinguith them 


from the firſt or petit Jury; and 1*.efe are to hear and 


try the goodneſs of the former verdict. See this Dic- 
tionary, title Attaint. 

With regard to the Ordinary Trial by Fury, it may be 
conſidered, according to the following diviſions ; firſt 
premiſing, that theſe Juries are not only uſed inthe cir- 
cuits of the Judges, but in other Courts and matters : 
as if a Coroner inquire how a perſon killed came by 
his death, he doth it by Jury; and the Juſtices of peace 
in their Quarter- ſeſſions, the Sheriff in his County Court, 
the Steward of a Court-Leet or Court-Baron, Sc. it 
they inquire of any offence, or decide any cauſe be- 
tween party and party, they do it in like manner. Lamb. 
Eiren. 384. 


I. Of the Mode of ſummo ning, and compelling the Ab- 
pearance, of Furies. 

II. Of Challenging Jurors; and herein of their Qua- 
lifications, 

III. Of the Verdict of a Fury in civil Caſes. 

IV. 1. Of Furies in criminal Caſes ; and 2. How far 
they are Judges of Law, as well as Fae. 


I. When an iſſue is joined, between the parties in a ſuit, 
by theſe words, “ and this the ſaid A. prays may be in- 
quired of by the country, or, “and of this he puts 
himſelf upon the country, and the ſaid B. does the like,“ 
the Court awards a writ of venire facia; upon the roll or 
record, commanding the Sheriff, “that he cauſe to come 
bere, on ſuch a day, twelve free and lawful men (/:4e- 
ros et legales homines) of the body of his county, by 
whom the truth of the matter may be better known, 
and who are neither of kin to the aforeſaid A., nor the 


| aforeſaid B., to recogniſe the truth of the iſſue between 


the ſaid parties.“ And ſuch writ is accordingly ifſued 
to the Sheriff. 

Thus the cauſe ſtands ready for a trial at the bar of 
the Court itſelf : for all trials were there anciently had, 
in actions which were there firſt commenced ; which 
then never happened but in matters of weight and con- 
ſequence; all trifling ſuits being ended in the Court- 
Baron, Hundred, or County Courts; and indeed all cauſes 
of great importance or difficulty are ſtill frequently re- 
tained upon motion, to be tried at the bar in the Su— 
perior Courts. (See title Trial) But when the ulage 
began, to bring actions of any trifling nature in the 
Courts of We/tminfter Hall, it was found to be an intole- 
rable burthen to compel the parties, witneſſes, and 
Jurors to come from merland perhaps, or Cornwall, 
to try an action of aſſault at M inter. A practice, 
therefore, very early obtained, of continuing the cauſe 
from term to term in the Court above, provided the Juſ- 
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tices in eyre did not previouſly come into the county 
where the cauſe of aQtion aroſe; and if it appeared that 
they arrived there within that interval, then the cauſe 
was removed from the juriſdiction of the Jultices at - 
minſter, to that of the Juſtices in eyre. Brag. J. 3. fr. 1. 
c. 11 $8, Afterwards, when the Juſtices in eyre were 
ſuperieded by the modern Juſtices of Aſſiſe, (who 
came twice or thrice in the year into the ſeveral coun- 
ties, ad capiendas a, us, to take or try writs of aſſiſe, of 


mort d anctſtor, nevel difſeiin, uuſante, and the like,) a 


power was ſuperadded by „at. Weſtm. 2, 13 Ed. 1. 
c. zo, to thele Juitices of Aſſiſe ro try common iſſues in 
treſpaſs, and other leſs important ſuits, with directions 
to return them (When tried) into the Court above; 
where alone the judgment ſhould be given. And as 
only the trial, and not the determination of the caule, 
was now intended to be had in the Court below, there- 
fore the clauſe of , privs was left out of the conditional 
continuances before - mentioned, and was directed by the 
ſtatute to be inſerted in the writs of venire facias; that 
is, „that the Sheriff ſhould cauſe the Jurors to come to 
Weſtminſter, (or wherever the King's Courts ſhould be 
held,) on ſuch a day in Eafer and Michaeimas terms; 
nifs prius, unleſs before that day the Juſtices aſſigned to 
take aililes thall come into his ſaid county.“ By virtue 
of which the Sheriff returned his Jurors to the Court of 
the Juſtices of àſſiſe, which was {ure to be held in the 
vacation before Eaſter and Michac/mas terms, and there 
the trial was had. See title Juſtices of A/ije. 

An inconvenience attended this prorinoa: principally 
becaule as the Sheriff made no return of the Jury to the 
Court at W:mirfter, the parties were ignorant who 


they were till they came upon the trial, and therefore 


were not ready with their challenges or exceptions. 
For this reaſon, by Fat. 42 Ew. 3. c. 11, the method 
of trials by % privs was altered; and it was enacted 
that no inqueſts (except of aſſiſe and gaol-delivery) 
ſhould be taken by writ of 2% prius, till after the Sheriff 
had returned the names of the jurors to the Court above. 
So that now in almoſt every civil cauſe the clauſe of 2 
prius is left out of the writ of wenire facias, which is 
the Sheriff's warrant to warn the Jury; andi is in- 


ſerted in another part of the proceedings: for now the 


courſe is, to make the Sheriff's wenire returnable on 
the laſt return of the ſame term wherein iſſue is 
joined, wiz. Hilary or Trinity terms; which from the 
making up of the ifſues therein, are uſually called 
i/uabie terms. And he returns the names of the Jurors 
in a panel (a little pane, or oblong piece of parchment) 
annexed to the writ. This Jury is not ſummoned, and 
therefore, not appearing at the day, mult unavoidably 
make default; for which reaſon, a compulſive procels is 
now awarded againk the Jurors, called in the Common 
Pleas, a writ of habeas corfora juratorum, and in the 
King's Bench, a diringas, commanding the Sheriff to 
have their bodies, or to diſtrain them by their lands and 
goods, that they may appear upon the day appointed. 
The entry, therefore, on the roll or record is, © that 
the Jury is reſpited, through the defect of the Jurors, 
till the firt day of the next term, then to appear at 
Weſtmniujter 3 unleſs befort that time, vis. on Wedneſday 
the fourth of March, the Juſtices of our Lord the King, 
appointed to take aſſiſes in that county, ſhall have come 


to O; [that is, to the place aligned for holding | 
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the aſfiſes;] and thereupon the writ commands the 
Sheriff to have their bodies at Hemi nſter on the ſaid 
firſt day of next term, or before the ſaid Juſtices gf 
a//ie, if before that time they come to Oxford ; wiz. on 
tae fourth of March aforeſaid. And, as the Judges 
are jure to come and open the circuit commiſſions on 
the day mentioned in the writ, the Sheriff returns and 
ſummons this Jury to appear at the aſſiſes, and there the 
trial is had before the Juſtices of A and Nt prove ; 
among whom are uſually two of the Judges of the Courts 
at Hutminſter, the whole kingdom being divided into 
ſix circuits for this purpoſe. (See titles Aſie 3 Circuit) 
Thus it may be obſerved, that the trial of common 
iſſues, at 2 prius, which was in its original only a colla- 
teral incident to the original buſineſs of the Juſtices of 
aſſiſe, is now, by the various revolutions of practice, 
become their principal civil employment ; hardly any 
thing remaining in ule of the real afz/es but the name, 

It the Sheriff be not an indifferent perſon, as if he be 
a party in the ſuit, or be either related by blood. or 
affinity to either of the parties, he is not then trutled to 
return the jury; but the weite ſhall be directed to the 
Coroners, who, in this, as in many other inſtances, are 
the ſubſtitutes of the Sheriff, to execute proceſs when le 
is deemed an improper perſon. If any exception lies to 
the Coroners, the wvernire ſhall be directed to two clerk; 
of the Court, or two perſons of the county named by the 
Court, and ſworn. And theſe two, who are called E/:{;r;, 
or electors, ſhall indifferently name the Jury, and their 
return is final; no challenge being allowed to thcir 
array. Fortęſc. de Laud. Ll, c. 25: Co. Litt. 158: ſee 
3 Comm. c. 23. | 

The learned Commentator here pauſes to enlarge in 
the praiſe of this mode of trial, even in theſe its pre- 
paratory ſtages, as moſt admirably adapted for the im. 
partial inveſtigation of truth. He then proceeds: 

When a caule is ready for trial the Jury 1s called and 
ſworn. To this end the Sheriff returns his compulſive 
proceſs, the writ of habeas corpora, or diſtringas, with tile 
panel of Jurors annexed, to the Judge's officer in Court, 
'The Jurors contained in the panel are either /pecia/ or 
common Jurors. 

SPEC1al, JURIES were originally introduced in trials 
at bar, when the cauſes were of too great nicety for the 
diſcuſſion of ordinary freeholders ; or where the Sicriff 
was ſuſpected of partiality, though not upon ſuch appa- 
rent cauſe as to warrant an exception to him; he is, in 
ſuch caſes, upon motion in Court, and a rule granted 
thereupon, to attend the prothonotary or other prope: 
officer with his freeholder's book; and the officer is to. 
take, indifferently, forty-eight of the principal free- 
holders in the preſence of the attornies on both ſides; 
who are each of them to ſtrike off twelve, and the fe- 
maining twenty-four are returned upon the panel. By 
at. 3 Geo. 2. c. 25, either party is entitled upon mo- 
tion to have a Special Jury ſtruck upon the trial of any 
iſſue as well at the aſſiſes as at bar; he paying the 
extraordinary expences, unleſs the Judge will certify (in 


purſuance of Hat. 24 Geo. 2. c. 18, ) that the caule re - 


quired ſuch ſpecial Jury. | 
By the ſaid „at. 3 Geo. 2. c. 25, when any Special 
Jury ſhall be ordered by rule of the ſaid Courts in any 
cauſe ariſing in any city, Sc. the Jury is to be taken 
out of lifts or books of perſons qualified, which ſhall be 
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FURY: 1 
oduced and brought by the Sheriffs, Cc. before the pro 


— officer, as the treeholder's book is for ſtriking Jurie- 
in cauſes ariſing in counties. And by Aae. © Geo. 2. c. 37, 
(which makes perpetuai /at. 3 Geo, 2. c. 25) the Jul- 
tices of Afſiſe for the counties palatine of Cheer, Lan- 
caſter, &c. upon motion in behalf of the King, or any 
proſecutor, or defendant, in au indictmeat, information, 
or any ſuit, may appoint a Jury to be ſtruck for trial 
of illues in like manner as Sp-c:al Furies in the Courts of 
wat Heftnunſ/ter. 

: : 5. this Special Jury is allowed as well in indid- 
ments and informations for miſdemeanors as in civil 
actions; but there cannot be a Special Jury in cafes of 
trealon or felony, on account of the priſoner's privilege 
of pzremptory challenge. See pg? IV. 21 Vin. Air zol. 
If after a Special Jury has b en ſtruck, the cauſe goes oft 
for default of Jurors, no new Jury can be ſtruck, but 
the. cauſe muſt be tried by the Jury firſt appointed. 
5 Term Rep. 453- ; 

The nomination of a Special Jury, is to be in the pre- 
ſence of the attornies on each fide; but if either of 
them refuſe to come, then the Secondary, c. may pro- 
ceed ex parte, and he ſhall ſtrike twelve for the at- 
torney who makes default. R. Zrin. 8 W. 3. B. R. 

It has been alſo adjudged, that if à rule is made for a 
Special Fury, and it is not expreſſed, that the Maſter of 
the oflice ur Secondary ſhall ſtrike forty-cight free- 
kolders, and that each of the parties ſhall ſtrike out 
twelve; in ſuch caſe the Maſter may ſtrike twenty- 
four, and neither of. the parties ſtrike out any. 1 Salt. 
495. A Special Jury may be granted to try a cauſe at 
bar, without the conſent of parties. Paſch. 10 Geo. 1. 
Arule may be made for a good Jury, and that a ſpe- 
cial verdict may be found, Sc. Med. Caf, in Law 
and Eg. 221. 


A Common Fury is one returned by the Sheriff accord- 
ing to the directions of at. 3 Geo. 2. c. 25; which ap- 
points that the Sheriff or officer ſhall not return a ſepa- 
rate panel for every ſeparate cauſe, as formerly, but 
one and the ſame panel for every cauſe to be tried at 
the. ſame aſſiſes, containing not leſs than forty-eight, 
nor more than feventy-two, Jurors: and that their 
names deing written on tickets, ſhall be put into a box 


or plats; and when each cauſe is called, twelve of theſe 
perſons, whoſe. names ſhall be firit drawn out of the box, 


Aal be {yorn upon the Jury, unlets abſent, challenged, 
or excuſed z or unleſs a previous view of the meſſuages, 
lands, or place in queſtion, ſhall have been thought ne- 
cellary by the Court: in which caſe it is provided by 


Hat. 4 Ann, c. 16, that ſix or more of the Jurors re- 


tarned, to be agreed on by the parties, or named by a 
judge or other proper officer of the Court, ſhall be ap- 
pointed by ſpecial writ of habeas corpera, or diſiringas, 
io have the matters in queſtion ſhewn to them by two 
perſons named in the writ z and then ſach of the Jury as 
dare had the view, or ſo many of them as appear, thall 
de [worn on the inqueſt previous to any other Jurors. 
dee this Dictionary, title Y;ew. Theſe ſtatutes are well 


calculated to reſtrain any ſuſpicion of partiality in the 


_ or ary tampering with the Jurors when re- 
tarned, 

t may be proper alſo to notice certain other proviſions 
made with a vicw to the ſame defirable purpoſes. Panels 
vt Juries returned to inquire for the King, may be 
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JURY IT. 
reformed by the Judges of gaol delivery, Se. Stat. 


3 Hen. 8. c. 12. Juryinen not appearing ſhall ſorſeit 


illues, if they have no reaſonable excuſe for their de- 
faults, viz. 55. on the firſt writ, upon the ſecond 10s. 
and the third writ 13s. 4d. Stat. 35 Hen. 8. c. 6. No 
Jury is to appear at Yef::nfter for a trial, when the of- 
fence was committed thirty miles off; except the Attor- 
ney General require it. Stat. 18 Eliz.c. 5.4 2. Con- 
ftables of pariſhes, Sc. at Michaelmas quarter- ſeſſions 
yearly, are to return to the Juſtices of peace, liſts of 
the names and places of abodz of perſons qualified to 
ſerve on juries, between the ages of twenty-one and 
ſeventy, atteſted upon oath, on pain of forfeiting 5/.. 
And the Juſtices of peace ſ1a!! order the Clerk of the 
peace to deliver a duplicate ot thoſe liſts to the Sheriff, 
Sc. And Sheriffs are to impanel no other perſons, 
under the penalty of 20. Sc. Stats. 7 & 8 IF 3. 6.32: 
3 Ann. c. 18. F 

No Sheriff, Bailiff, Sc. ſhall return any perſon to ſerve 
on a Jury, unleſs he hath been duly ſummoned fix days 
before the day of appearance; nor thall take any money 
or other reward to excuſe the appearance of any ſury- 
man, on pain of forfeiting 1c/. Stat. 4 & 5 . & 
M. c. 24. 

- By the Hat. 3 Geo. 2. c. 25, hits of Jurors qualined 


are to be made from the rates of each pariſh, and fixed 


on the doors of churches, Sc. twenty days before the 
feaſt of dt. Michacl, that public notice may be given 
of verſons qualified omitted, or of perſons inſerted who 
are not fo, Sc. and the liſts being ſet right by the Juſ- 
tices of peace in quarter- ſeſſions, duplicates are to be 
delivered to the Sheriffs of counties, by the clerks of the 
peace ; the names contained in which ſhall be entered 
alphabetically by the Sheriffs in a book, with their ad- 
ditions, and places of abode, &c. If any Sheriff ſtall 
return other perſons to ferve on Juries ; or the clerk of 
the aſſiſe record any appearance, when the party did 
not appear, they ſhall be fined by the Judges, not above 
io/. nor leſs than 407. The like penalty for taking 
money to excuſe perſons from ſerving ; and the Sheriffs 
may be fined 51. for returning Jurors, who have ſerved 
two years before, Cc. Jurors making default in appear- 
ance ſhall be fined not exceeding 5/. nor under 405. 
By Hat. 4 Geo. 2. c. 7. H 2, no perſon ſhall be returned 
as a Juror at Nift prius in M:d1cjex, who has been re- 
turned there in the two preceding terms, or dacaticns. 
By /tat. 3 Geo. 2. c. 25, no perſons ſhall be returned as 


Jurors at aſſiſes in counties who have ſerved within face 


years ; except in Rutland/hire, (the ſmalleſt county in Zrg- 


land,) where the time is limited to one year; and in 2274 


ghire, (the largeſt,) where it is extended to ur years. Ihe 
ſtat. 29 Ges. 2. c. 19, enacts, that perſons ſummoned on 


Juries in Courts of Record in Londen, or in any other 
cities, corporations, and franchiſes, not attending, may 
be fined from 40s. to 205. 

If the Sheriif return twelve Jurors only according to 
the writ,. where he ought to have returned twenty- four 
according to the uſage, for ſpeeding the trial in caſe of 
challenge, death, or fickneſs,. Sc. he ſhall be amerced, 
'Fenk. Cent. 172. | 

Either the plaintiff or defendant may ule their endea- 
vours for any Juryman to appezr; but one who is not a 
party to the ſuit, may not: and an attorney was thrown 
over the bar, becauſe he had given the names of ſeveral. 

per ſons 


— 


JURY I. | | 
PURY I. 


perſons in writing to the Sheri 
g e Sheriff, whom he would have Before the fat. 3 Geo. 2 
2. c. 25, twenty-four differen: 
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JURY I. 
II. As the Jurors appear, when called, they ſha!l be 


ſworn, unleſs challenged by either party. Challenges 


are of two ſorts, challenges to the array, and challenges 
to the Hol ls. 

CHALLENGES to the Array, are at once an excep- 
tion to the whole panel, in which the Jury are arrayed 
or ſet in order by the Sheriff in his return; and they 
may be made on account of 3 or ſome default 
in che Sheriff, or his under officer who arrayed the panel. 
And, generally ſpeaking, the ſame reaſons that before 
the awarding the wenire were ſufficient to have directed 
it to the coroners or eliſors, will alſo be ſufficient to 
quaſh the array, when made by a perſon or officer of 
whoſe partiality there is any tolerable ground of ſuſpi- 
cion. Alſo, though there be no perſonal objection 
againſt the Sheriff, yet if he arrays the panel at the no- 
mination, or under the direction of either party, this is 
good cauſe of challenge to the array, Formerly, if a 
Lord of Parliament had a cauſe to be tried, and no 
knight was returned upon the Jury, it was a cauſe of 
challenge to the array. Co. Lit. 156 : Selden Baronage, 
II, 11. But an unexpected uſe having been made of this 
dormant privilege by a ſpiritual Lord, (the Biſhop of 
Morceſten, M. 23 Gee. 2. B. R.) it was abolithed by 
fat. 24 Geo. 2. C 18. But ſtill in an attaint, a knight 
muſt be returned on the Jury. Co. Lit. 156. 

Alſo by the policy of the antient law, the Jury was to 
come de wicineto, from the neighbourhood of the vill or 
rlace where the cauſe of action was laid in the decla- 
ration, and therefore ſome of the Jury were obliged to 
be returned from the hundred in which ſuch vill lay; 
and, if-none were returned, the array might be chal- 
lenged for defect of hundredors. For, living in the 
ne!ghbourhood, they were properly the very country, or 
pat;, to which both parties had appealed; and were ſup- 
poſed to know before-hand the characters of the parties 
and witneſſes, and therefore the better knew what credit 
to give to the facts alleged in the evidence. But this 
convenience was over-balanced by another very natu- 


ral and almoit unavoidable inconvenience; that Jurors 


coming out of the immediate neighbourhood, would be 
apt to intermix their prejudices and partialities in the 
trial of right. And this our law was fo ſenſible of, that 
it has for a long time been gradually relinquiſhing this 
practice; the namber of neceſſary hundredors in the 
whole panel, which, in the reign of Edward III. were 
conſtantly fix, being in the time of Ferteſcue reduced to 
four, Gilb. Hiſt. C. P. c. 8: Ferteſc. de Laud, Ll. c. 25. 
Afterwards, indeed, Hat. 35 Hen. 8. c. 6, reſtored the 
antient number of /ix ; but that clauſe was ſoon virtu- 
ally repealed by f. 27 Eliz.c. 6, which required only 
two, And Sir Edxvard Coke alſo gives us ſuch a variety 
of circumſtances, whereby the Courts permitted this 
neceſſary number to be evaded, that it appears they 
were heartily tired of it, 1 It. 157. At length, by far. 
485 Hun. c. 16, it was entirely aboliſhed upon civil 
actions, except upon penal Hatutes; and upon thoſe alio 
by fat. 24 Geo. 2. c. 18, the Jury being now only to 
come de cor pere comitatus from the body of the county 
at large, and not de wicire!o, or from the particular 
nerghbourhood. 

The array, by the antient law, may alſo be chal- 
lenged, if an alien be party to the ſuit, and, upon a rule 
obtained by his motion to the Court, for a Jury ae me- 


: JURY I. 


purſuant to the Hat. 28 Ed. 3. c. 13, enforced by far. 
8 Heu. 6. c. 29; which enaQts, that where either party is 
an alien born, the Jury ſhall be one half denizens, and 
the other aliens, (if ſo many be forth-coming in the 
place, for the more impartial trial. A privilege in- 
dulged to ſtrangers in no other country in the world, but 
which is as antient with us as the time of King Ethelred. 
But when both parties are aliens, no partiality is to be 
preſumed to one more than another; and therefore it 
was reſolved ſoon after the fat. 8 Her. 6, that where 


the iſſue is joined between two aliens, (unleſs the plea 


be had before the Mayor of the Staple, and thereby 
ſubject to the reſtrictions of „at. 27 Eaw. 3. C. 2. c. 8,) 
the Jury ſhall all be denizens. Tea,. 21 Hen, 6. 4. 
And it now might be a queſtion, how far the Har. 
3 Geo. 2. c. 25, (before referred to) hath in civil cauſes 
undeſignedly abridged this privilege of foreigners, by 
the poſitive directions therein given concerning the man- 
ner of impanelling Jurors, and the perſons to be re- 
turned in ſuch panel. So that, (unleſs this ſtatute is to 
be conſtrued by the ſame equity, which fat. 8 Hen. 6. 
c. 29, declared to be the rule of interpreting far. 2 H. 5. 


ft. 2. c. 3, concerning the landed qualification of Juror: 


in ſuits to which aliens were parties,) a Court might 
perhaps heſitate, whether it has now a power to direct a 
panel to be returned de medietate lingue; and thereby 
alter the method preſcribed for ſtriking a Special Jury, 
or balloting for common Jurors. 

Challenges to the Polls, in capita, are exceptions to 
particular Jurors ; by the laws of England, in the time 
of Bracton and Fleta, a Judge might be refuſed for good 
cauſe ; but now the law is otherwiſe, and it is held, that 
Judges and Juſtices cannot be challenged. See Pran. 
J. 5. c. 15: Fleta, I. 6. c. 37: Co. Lit. 294. 

Challenges to the Polls of the Jury (who are judges 
of fact) are reduced to four heads by Sir Edzvard Cite; 
propter honoris reſpectum; propter deſectum; prepter a gc- 
tum; & prepter aelictum. 1 Liſt. 156. 

Fropter honoris reſpectum, as if a Lord of Parliament be 
impanelled on a Jury, he may be challenged by either 
party, or he may challenge himſelf. 

Propter difectum, as if a Juryman be an alien born, 
this 15 defect of birth: if he be a flave or bond-man, 


this is defect of liberty, and he cannot be ber et Aga 


bono. Under the word hom alſo, though a name com- 
mon to both ſexes, the female is however excluded, 


fropter deſectum ſexus; except when a widow feigns 


herſelf with child, in order to exclude the next heir, 
and a ſuppoſititious birth is ſuſpected to be intended ; 


then upon the writ de wentre inſpicienas, a Jury of 


women is to be impanelled to try the queſtion, whe- 
ther with child or not.“ Ce. £/:2., 566. See this Die- 
tionary, title Veutre inſpiciendo. 

But the principal deficiency is defect of eſtate, ſufli- 
cient to qualify him to be a Juror. This depends upon 
a variety of ſtatutes. Firſt, by at. N. 2. 13 Ed. 1. 


c. 38, none thall paſs on Junes in alſites within the 


county, but ſuch as may diſpend twenty ſhillings by the 
year, at the leaſt, which is increaſed to forty thillings by 


flats. 21 Ed. 1. fl. 1: 2 Hen. 5. ff. 2. c. 3. This was 


doubled by /tat. 27 Eliz. c. 6, which requires, in every 
ſuch caſe, the Jurors to have eſtate of freehold to the 
yeariy value of four pounds at the lealt. This qualifi- 


cation was raiſed by Vat. 16 & 17 Car. 2. c. 3, to 


dlelate linguæ, ſuch a one be not returned by the Sheriff, | twenty pounds per annum 3 which being bal) a tempo— 


+4 


Vary 


— 


83 


ous 


. 


1 I i Pp, 
2 ˙ 2 . —— r 


. 
: 
i 
- 
' 
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rary act, fo three years, was ſuffered to expire without 
renewal, © the gent debaſement of juries. However, 
by at. 4 © 5g YM A. c. 24, it was again raiſed to 
ten pouuds per annum in England, and fix pounds in 
Wales, of freehold lanas or copyhold; which is the firſt 
time that copyholders (as ſuch) were admitted to ſerve 
upon Juries in any of the King's Courts; though they 
had before been admitted to ſerve in ſome of the She- 
riff's Courts, by ats. 1 Ric. 3. c. 4: 9 Hen. 7. c. 13. 
All cities, boroughs, and corporate towns, are excepted 
out of the flat. 4 5 V. M. c. 24. And by an an- 
tient ſtatute, 23 Hen. 8. c. 15, trials of Felons in corpo- 
rations may be by freemen worth forty pounds in goods. 
Laſtly, by /tat. 3 Geo. 2.c. 25, any leaſeholder for the 
term of five hundred years abſolute, or for any term 
determinable upon life or lives, of the clear yearly value 
of twenty pounds per annum, over and above the rent 
reſerved, is qualified to ſerve upon Juries. On account 
of the ſmall number of freeholders in the county of 
Mid2lejex, and the frequent occaſion for Juries at Vgſt- 
minſier, in that county, it is enacted, by tat. 4 Geo. 2. 
c. 7, that a leaſeholder for any number of years, if the 
improved annual value of his leaſe be fifty pounds, above 
all ground rents and other reſervations, ſhall be liable 
to ſerve upon Juries for that county. By at. 3 Geo. 2. 
c. 25, perſons impanelled upon any Jury within the city 
of London ſhall be houſeholders, and poſſeſſed of ſome 
eſtate either real or perſonal of the value of one hundred 
pounds. When the Jury is de medietate linguæ, that is, 
one moiety of the Exgliſb tongue or nation, and the other 
of any foreign one, no want of lands ſhall be cauſe of 
challenge to the alien; for as he is incapable to hold 
any, this would totally defeat the privilege. See ante, 
and fats. 2 Hen. 5. ft. 2. c. 3: 8 Hen. 6. c. 29. 

Jurors may be challenged propter affefum, for ſuſpi- 
cion of bias or partiality. This may be either a prin- 
cipal challenge, or to the favour. A principal chal- 
lenge is ſuch, where the cauſe aſſigned carries with it 


primd facie evident marks of ſuſpicion, either of malice . 


or favour : as, that a Juror is of kin to either party 
within the ninth degree, Finch L. 401; that he has 
been arbitrator on either ſide; that he has an intereſt 
in the cauſe ; that there is an action depending between 
him and the party; that he has taken money for his 
verdict; that he has formerly been a Juror in the ſame 
cauſe; that he is the parties maſter, ſervant, counſe.lor, 
ſteward, or attorney, of the ſame ſociety or corporation 
with him: all theſe are principal cauſes of challenge; 
which, if true, cannot be over ruled, for Jurors mult be 
orani exceptione majores. Challenges te the favour, are 
where the party hath no principal challenge ; but ob- 
jects only ſome probable circumſtances of ſuſpicion, as 


acquaintance and the like ; the validity of which mult be - 


left to the determination of Triors, whoſe office it is to 


decide whether the Juror be favourable or unfavour- 


able. The Triors, in caſe the firſt man called be chal- 
lenged, are two indifferent perions named by the Court, 
and, if they try one man, and find him indifferent, he 
ſhall be ſworn ; and then he and the two Triors ſhall try 
the next; and, when another is found indifferent and 
ſworn, the two Triors ſhall be ſuperſeded, and the two 
firft worn on the Jury ſhall try the reſt, Co. Lit. 158. 
Challenges propter delictum are for fome crime or miſ- 
demeanor, that affects the Juror's credit and renders 


JURY Il. 


him infamous. As for a conviction of treaſon, felony, 
perjury, or conſpiracy ; or if for ſome infamous offence 
he hath received judy ment of the pillory, tumbrel, or 
the like, or to be branded, whipt, or ſtigmatized ; or if 
he be outlawed or excommunicated ; or hath been at- 
tainted of falie verdict, premunt»e, or forgery; or, laſtly, 
if he hath proved recreant when champion in the trial 
by battel, and thereby hath loft his /zberam legem. A Juror 
may himſelf be examined on oath of voir dire, weritatem 
dicere, with regard to ſuch cauſes of challenge, as are 
not to his diſhonour or diſcredit, but not with regard tg 
any crime, or any thing which tends to his diſgrace or 
diſadvantage. Co. List. 158. 6: and fee the notes there. 
Beſides theſe challenges, which are exceptions again 
the fitneſs of Jurors, and whereby they may be exc/41-4 
from ſerving, there are alſo other cauſes to be made uſe 
of by the Jurors themſelves, which are matter of ey. 
emption ; whereby their ſervice is excuſed, As by . 
Weſim. 2. 13 E. 1. c. 38, ſick and decrepit per!ons, 
perſons not commorant in the county, and men abqye 
ſeventy years old; and by the fart. 7 & 8 V.. z. c. 22, 
infants under twenty-one. This exemption is alſo ex- 
tended by divers ſtatutes, cuſtoms, and charters, to 
phy ficians, and other medical perſons, counſel, attornies, 
officers of the Courts, and the like; all of whom, if im. 
panelled, muſt ſhew their ſpecial exemption. Clergy. 
men are alſo uſually excuſed, out of favour and reſpect 
to their function: but if they are ſeiſed of lands and te- 
nements, they are, in ſtrictneſs, liable to be impanelled 
in reſpe& of their lay fees, unleſs they be in the {er- 
vice of the King or ſome Biſhop. F. N. B. 166 : Reg. 
Breu. 179. 

Barons of the realm, as has been already hinted, and 
all above them, are not to ſerve in any ordinary Jury; 
and others may have this privilege by writ, or the 
King's grant, Sc. 6 Rep. 53: 1 Brownl. 30. But ſuch 
as have charters of exemption, ſhall be ſworn on great 
aſſiſes, and in attaints, &c, when their oath is requilite, 
Stat. 52 H. 3. c. 14. 5 

It has been already remarked that a perſon indicted of 
treaſon may challenge zh:rty-five of thoſe returned on 
the panel of Jurors to try him, without cauſe ſhewn; 
and if two or more are to be tried, they may challenge 
ſo many each; but then they are to be tried fingly, or 
all may challenge that number in the whole, and be tried 
jointlv. 3 Salk. 81. By fiar 3 Her. 7. c. 14, in treaſon, 
by the King's ſworn ſervants, for compaſſing to kill the 
the King, tried before the ſteward of the King's houſchoid, 
Sc. no challenge hall be allowed but for malice. Some 
ſtatutes which take away the benefit of clergy from felo!s, 


. exclude thoſe from their clergy who peremptorily chi- 


lenge more than vent, whereby they are liable to jucg- 
ment of death. See „ats. 22 Hen. 8. c. 14: 28 Hen. 8. 
c. 1: 1 E. 6 c. 12.411: 38 4H. M. c. 9. But it 
is now ſettled, that if the offender be within the beneßt 
of clergy, the challenge ſhall be over-ruled, and the party 
put upon his trial. 2 Hawk. P. C. c. 43. 

All peremptory challenges are to be taken by the party 
himſelf; and where there are divers challenges, they mult 
be taken all at once. But there can be no cha/lenge til 
the Jury is full; and then the array is to be challenged 
before one of them is ſworn. Hob. 235, Where the 
King is party, if the other fide challenge a Juror above 


the number allowed by law, he ought to ſhew the 
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JURY 1. 


cauſe of his challenge immediately. 1 Bulf. 191. A de- 
fendant ſhall ſhew all cauſes of challenge, before the King 
ſhall ſhew any. 2 Hawk. P. C. c. 43. 


If the Juror is convicted and attainted of treaſon, felony, 


perjury, adjudged to the pillory, or other puniſhment 
whereby he becomes infamous, or is outlawed or excom- 
municate, theſe are all principal challenges; but in theſe 
caſes and others, he that challengeth is to ſhew the record, 
if he will have it take place as a principal challenge; other- 
wiſe he muſt conclude to the favour, unleſs it be a record 
of the ſame Court. Co. Litt. 157. A perſon under pro- 
ſecution for any crime, may, before indicted, challenge 
any of the Grand Jury, as being outlawed, &c. or re- 
turned at the inſtance of the proſecutor, or not returned 
by the proper officer, &c. 2 Haz. P. C. c. 25.4 16. 

A principal challenge being found true, is ſufficient 
without leaving it to Triers ; but if ſome of a Jury are 
challenged for favour, they ſhall be tried by the reſt of 


the Jury whether indifferent. Co. Lizt. 158. Where a 


challinge is made to the array, the Court appoint the two 
Triers, who are ſworn; and then the cauſe of favour is 
ſhewed to them, which may be called the iſſue they are 


to try; and if it is proved, then they give their verdict 


that they are not indifferently impanelled, and this is 
entered of record; but if the favour is not proved, then 
they ſay the Jury were indifferently impanelled, and ſo 
the trial goes on, without making any entry of the mat- 
ter. 1 Bulft, 114. | 

If one take a principal challenge againſt a Juror, he 
cannot afterwards challenge that Juror for favour, and 
wave his former challenge; but a challenge may be made 
to the polls after it has been made to the array. vd. 
592. A new Jury is to be impanelled by the Coroner, 
where the array is quaſhed for partiality, &c. of the 
Sheriff, Trials per pais, 1 5. 

If a plaintiff or defendant have action of hattery, &c. 
againſt the Sheriff, or the Sheriff againſt them, it is 
cauſe of challenge; and if either of the parties have ac- 
tion of debt againſt the Sheriff; or if the Sheriff hath 
any parcel of land depending on the ſame title as the 
mines; or if he, or his bailiffs who returned the Jury, 
be under the diſtreſs of either party, &c.; theſe are 
good cauſes of challenge. Where one of the Jurors hath 
2 ſuit at law depending with the plaintiff, it is good al- 
lenge. Stile. 129. An action depending betwixt either 
of the parties and a Juror, implying malice, is cauſe of 
challenge; and a Juror may be challenged for holding 
lands by the ſame title as the defendant. 2 Leon. 40. 
If a perſon owes ſuit of court, &c. to a lord of a hun- 
cred who is plaintift, it is a principal challenge, as he is 
within the diſtreſs of the plaintiff. Dyer. 176. But it is 
leid to be no challenge, that a perſon is in debt to either 
party. 1 Nel/. Abr. 426. A Juror returned by a wrong 
"ame may be challenged and withdrawn, ſo that the 
jury ſhall not be taken; yet a ales may be granted. 
i Lil. Abr. 260. And if a Juror declares the right of 
either of the parties, &c. it is cauſe of challenge; though 
't hath been ruled that it is not ſufficient cauſe of cha/- 
e, that a Juror delivered his opinion touching the 
de of the land in queſtion, becauſe his opinion may be 
aliered on hearing the evidence. Paſch. 23 Car. B. R. 

if there are two defendants in a real action, or two 
*<nants, and one challenge a Juror, and the other will 


JURY III. 


againlt the reſt. 11 H. 6. 15: Jenk. Cent. 114. To 
ſay of a perſon to be tried for any crime, that he i; guilty, 
or ail be hanged, &c. is good cauſe of challenge ; but 
the priſoner muſt prove it by witneſſes, and not out «<t 
the mouth of the Juryman, who may not be examined: 
and though a Juryman may be aſked upon a wor 4d, 
whether he hath any intereſt in the caſe, or whether he 
hath a frechold, &c. yet a juryman or a witne(s ſhall 
not be examined whether he hath been convict of fe- 
lony, or guilty of any crime, &c. which would make a 
man diſcover that of himſelf which tends to make lim 
infamous, and the anſwer might charge kim with à mil- 
demeanor. 1 Salk. 153. : 

If one challenge a Juror, and the challenge is entered, 
he may not have him afterwards ſworn on the Jury. 
And if the defendant do not appear at the trial when 
called, he loſeth his challenge to the Jurors, though he 
afterwards appear. 1 Zi, Ar. 259. When the Jury 
appear at a trial, before the Secondary calls them to be 
ſworn, he bids the plaintiff and defendaat to attend their 
challenges, &c, 


III. Taz jury, after the proofs in a cauſe are ſummed 
up, unleſs the caſe be very clear, withdraw from the 
Bar to conſider of their verdict; and, in order to avoid 
intemperance and cauſeleſs delay, are to be kept without 
meat, drink, fire, or candle, unlets by permiſſion of the 
Judge, till they are all unanimouſly agreed. If they 
eat or drink at all, or have any eatables about them, 
without conſent of the Court, and before verdiR, it is 
fineable ; and if they do ſo at his charge tor whom they 
afterwards find, it will ſet aſide the verdict. Allo if they 
ſpeak with either of the parties, or their agents, after 
they are gone from the bar; or if they receive any freſſi 
evidence in private; or if, to prevent diſputes, they caſt 
lots for whom they ſhall find; any of theſe circumitances 
will entirely vitiate the verdict. And 1t has been held, 
that if the Jurors do not agree in their verdict before the 
Judges are about to leave the town, though they are not- 
to be threatened or impriſoned, the Judges are not bound 
to wait for them, but may carry them round the circuit 
from town to town in a cart. Mirr. c. 4.4 24: Lib. A. 
fel. 40. pl. 11. This neceſlity of a total unanimity ſeems 
to be peculiar to our own conſtitution. See Barrington on 
the Statutes, 19, 20, 21: 3 Comm. c. 23; and Mr, Chri/- 
tian's notes there; and po. IV. 

Aſter a Juror is ſworn he may not go from the bar until 
the evidence is given, for any cauſe whatſoever, without 
leave of the Court; and with leave he mult have a keep- 
er with him. 2 Lil. 123, 127. A witneſs may not be 
called by the Jury to recite the ſame evidence he gave 
in Court, when they are gone from the bar, Cro. Elix. 
139. Nor may a party give a brief or notes of the cauſe 
to the Jury to conlider of; if he doth, he and the Jurors 
may be fined. Meer, 815. 

If Jurymen after ſworn, either before or after they 
are agreed of their verdict, eat and drink, the verdict 
may be good; but they are fincable : and if it be at the 
charge of either party, the verdict is void. Dali/. 10: Cros. 
Jac. 21. If they agree to caſt lots for their verdict, or 
to bring in guilty or not guilty, as the Court ſhall ſeem 
inclined, they may be fined. 2 Lew. 209: Cro Elis. 
779. Buta Jury have been permitted to recall their ver- 
dict; as where one was indicted of felony, the Jury 
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found him not guilty, but immediately before they went 
from the bar, they ſaid they were miſtaken, and found 
him guilty, which lait was recorded for their verdict, 
Ploæud. 211. 5 5 

The Jury are to judge upon the evidence given, but 
the Jurors may not contradict what is agreed in pleading 
between the parties; if they do, it ſhall be rejected; 
and where the Jury find the fact, but conclude upon it 

tontrary to law, the Court may reje& the concluſion. 
1 And. 41: 10 Rep. 56: Co. Litt. 22; Hob. 222, The 
Fury may find a thing done in anotlier county, upon a 
general iſſue; and foreign matters done out of the 
realm, &c. Moor. c. 238: Gods. 33. Jurors having once 
given their verdict, although it be imperfect, {tall not 
be ſworn again in the iame iſſue, unleſs it be in aſſize. 
2 Cro. 210. 

Ita Juryman is guilty of bribery, he is diſabled to be 
of any aſſize or «ry; and hall be impriſoned and ran- 
ſomed at the King's will. fat. 5 E. 3. c. 10. Tur;men ac- 
cuſed of bribery, are to be tried preſently by a J then 
taken. /tat. 34 E. 3. c. 8. And if a Juror takes any thing 
of either party to give his verdict, he ſhall pay en tienes 
as much as taken; or ſuffer a year's impriſonment. Vat. 
38 E. z. c. 12. And on this ſtatute a writ of dectes tantum 
lies; and this though they give no verdict, or the verdict 
be true; if they take money. Reg. Orig. 188: F. N. B. 
171: New Nat. Br. 380: Dyer 95: See this Dict. tit. 
Decies tantum; Embracery. 

A Jury ſworn and charged in caſe of life and member, 
cannot be diſcharged till they give a verdict: In civil 
caſes, it is otherwiſe; as where nonſuits are had, &c. 
And ſometimes when the evidence has been heard, the 
parties doubting of the verdict, do conſent that a Juror 
mall be withdrawn or diſcharged. 1 1». 154, 227. 

A Verdict, were diftum, is either privy or public. A 
privy verdict is when the Judge hath left or adjourned 
the Court, and the Jury being agreed, in order to be 
delivered from their confinement, obtain leave (in civil 
eaſes) to give their verdict privily to the Judge out of 
Court; which privy verdict is of no force, unleſs after- 
wards affirmed by a public verdict given openly in Court 
wherein the Jury may if they pleaſe vary from their 
privy verdict. So that the privy verdict is indeed a mere 
nullity ; and yet it is a dangerous practice, and therefore 
very ſeldom indulged. 
verdict, is the public verdict; in which they openly de- 
clare to have found the iſſue for the plaintiff or for the 
defendant ; and if for the plaintiff, they aſſeſs the dama- 

ges alſo ſuſtained by him. Sometimes if there ariſes in 
the caſe any difficult matter of law, the Jury for the fake 
of better information, and to avoid the danger of having 
their verdic attainted, will find a /peczal verdict, which is 
grounded on fat. II em. 2. 13 E. I. c. 30. 2. And 
herein they ſtate the naked facts as they find them to be 
proved, end pray the advice of the Court thereon ; con- 
clading conditionally, that if upon the whole matter the 
Court {hail be of opinion that the plaintiff had cauſe of 
action, they then find for him; if otherwiſe, then for 
the defendant. This is entered at length on the record, 
and afterwards argued and determined in the Court at 
B, */iminfter, from whence the iſſue came to be tried .— 
Aavther method of finding a ſpecies of ſpecial verdict is 
where the Jary find a verdict generally for the plaintiff, 
dut labjeR nevertheleſs to the opinion of the Judge or 


But the only effeQual and legal. 
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the Court above, on a ſpecial caſe ſtated by the counſ 
on both fides with regard to a matter of law.—But in 
both theſe inſtances the Jury may, if they think proper, 
take upon themſelves to determine, at their own hazard, 
the complicated queſtion of fact and law; and without 
either ſpecial verdict or ſpecial caſe, may find a verdict 
abſolutely either for the plaintiff or the defendant. Lit, 
$ 386: 3 Comm. c. 23.—lt may be ſufficient in this place 
to remark, that in caſe the Jury find againſt what in the 
opinion of the Court above is law, ſuch Court will e, 
grant a new trial, till what they conſider to be a proper 
verdict is found. —This might alone be an anſwer as to 
the Juries being judges of law in civil caſes; but ſee 
oft. IV. 2. and this Dict. title Trial ; (New Trial.) 
It was an antient doctrine, that ſuch evidence as the 
Jury might have in their own conſciences, by their pri. 


vate knowledge of ſacts, had as much right to ſway their 


judgment, as written or parol evidence delivered in Court, 
And therefore it hath been often held, that though no 
proofs be produced on either fide, yet the Jury might 
bring in a verdict. Yearb. 14 Hen. 7. 29: Ploud. 12: 
Hob. 227 : I Lev. 87, For the oath of the Jurors, to 
find according to their evidence, was conſtrued to be, to 
do it according to the beſt of their own knowledge. 
Vaugh. 148, 149. This ſeems to have ariſen from the 
antient practice in taking recognitions of aſſize, at the 
firit introduction of that remedy ; the Sheriff being bound 
to return ſuch recognitors as knew the truth of the fact, 
and the recognitors, when ſworn, being to retire imme- 
diately from the bar, and bring in their verdict accord- 
ing to their own perſonal knowledge, without hearing 
extrinſic evidence, or receiving any direction from the 
Judge. Brad. I. 4. tr. i. c. 19. $3; Flea. l. 4. c, 9. 
$ 2. And the ſame doctrine, (when attaints came to be 
extended to trials by Jury, as well as to recognitions of 
aſſize,) was alſo applied to the caſe of common Jurors; 


that they might eſcape the heavy penalties of the aztatn!, 
in caſe they could ſhow by any additional proof that their 


verdict was agreeable to the truth, though not accorc- 
ing to the evidence produced : with which additional 
proof the law preſumed they were privately acquainted, 
though it did not appear in Court. But this doctrine 
was again exploded, when attaints began to be dijuſed, 
and zew trials introduced in their ſtead. For it is quite 
incompatible wita the grounds upon which ſoch new 
trials are every day awarded, vz. that the verdict was 
given aiot, or contrary to, evidence, And therefore, 
together with new trials, the practice ſeems to have been 
firſt introduced, which now univerſally obtains, tat ifa 
Juror knows any thing of the matter in iſſue, he may be 
ſworn as a witneſs, and give his evidence publickly in 


Court. See SH. 233: 1 Sid. 133. 


IV. 1. Tur Trial by Jux x, in Criminal Caſes, is more 
peculiarly the grand bulwark of the liberties of ever? 
ſubject of Great Britain; and is ſecured, as haz aircacy 
been mentioned, by the Great Charter, g H. 3 c. 29. 

The antiquity and excellence of this trial, in c1v1l cat, 
has already been explained at length. The argument 
in its favour hold much ſtronger in crimina! cafes. Ur 
law has therefore wiſely and mercifully placed the rang 
twofold barrier, of a preſentment and a trial by Jury, be, 
tween the liberties of the People and the prerogative of 


the Crown. It has with excellent forecalt contrived, 
(dat 
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chat no man ſhould be called to anſwer for any capital 
crime, unleſs on the preparatory accuſation of twelve ar 
mire of his fellow- ſubjects, the Grand Jury: and that 
the truth of every accuſation ſhould be afterwards con- 
firmed by the unanimous ſuffrage of twelve of his equals 
and neighbours, indifferently choſen, and ſuperior to a!l 
ſuſpicion, So that the liberties of England cannot but 
ſubſiſt ſo long as this Pa/ladium remains ſacred and invio- 
late; unawed by the power of the Monarch, and un- 
ſtained by the weakneſs or wickedneſs of thoſe who are 
called upon to exerciſe this invaluable privilege. 

ne Grand Jury generally conſiſts of twenty-four men 
of greater quality than the other, choſen indifferently 
out of the whole county by the Sheriff; and the Petit 
Jury conſiſteth of twelve men, of equal condition with 
the party indicted, impanelled in criminal caſes, called 
the Jury of Life and Death: The Grand Jury find the 
bills of indictment againſt criminals, and the Petit Jury 
convict them by verdict, in the giving whereof all the 
twelve mult agree; and according to their verdict the 
judgment paſſeth, 3 1. 30, 31, 221. See this Dict. 
title [nai ment. 


—_ 


When a priſoner on his arraignment has pleaded 2 
guilty, and for his trial hath put himſelf upon his coun- 


try, which country the Jury are, the Sheriff of the 
county mult return a pannel of Jurors ; freeholders with- 
out juſt exception, and of the neighbourhood ; that is, of 
the county where the fact is committed. 2 Hal. P. C. 
264: 2 Hawk. P. C. c. 40. If the proceedings are be- 
fore the Court of K. B. time is allowed, between the ar- 
raigument and trial, for a Jury to be impanelled by writ 
of venire facias to the Sheriff as in civil cauſes : But be- 
fore Commiſſioners of oper and ter miner, and gaol delive- 
ry, the Sheriff, by virtue of a general precept directed 
to him beforehand, returns to the Court a pannel of 
forty-eight Jurors, to try all felons that may be called 
upon their trial at that ſeſſion. 4 Comm. c. 27. 

Challenges may be made in criminal caſes either on the 
part of the King, (the proſecution,) or on that of the 
priſoner ; and either to the whole array or to the ſepa- 
rate polls, for the very ſame reaſons that they may be 
made in civil cauſes, For it is here at leaſt as neceſſary 
as there, that the Jury be liable to no objection; that 
the Sheriff or returning officer be totally indifferent; and 
that where an alien is indicted, the Jury ſhould be half 
foreigners, if ſo many are found in the place: this latter 
privilege however does not hold in treaſons, aliens being 
very improper judges of the breach of allegiance. See 
2 Haut. P. C. c. 43. $ 37: 2 Hal. P. C. 271. 

Challenges upon any of the accounts ſpecthed in civil 
cales are {tyled challenges for cauſe : which may be with- 
out flint in both criminal and civil trials. But in crimi- 
nal caſes, at leaſt in capital ones, there is in favour of 
iſe allowed to the priſoner an arbitrary and capricious 
ſpecies of challenge, to a certain number of jurors, 


without ſhewing any cauſe at all: a proviſion foll of that 


tenderneſs and humanity to priſoners for which the 
Engi/p laws are juſtly famous. This is grounded on 
two reaſons, ci. the ſudden impreſſions and unaccount- 
able prejudices, which every one is apt to conceive on 
the bare looks and geſture of another; and the conſi- 
ceration that the very queſtioning a perſon's indifference 
may provoke reſentment za Juror therefore challenged | 


} 


» 
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for inſufticient cauſe may afterwards be perempto: 
challenged. 
This privilege of peremptory challenges, though al- 


i! 


Jy 


lowed to the priſoner is denied to the Ring, by Fa. 


33 E. 1. /t. 4; which cnadts, that the King frall chal- 
lenge no Jurors without aſſigning a cauſe certain, ta be 
tried and approved by the Court. However, it is held 
that the King need not aſſign his cauſe of challenge til 
all the pannel is gone through, and unleſs there cannot 
he a ſull Jury without the perſons ſo challenged : and 
then and not ſooner the King's countel muſt thew the 
cauſe, otherwiſe the Jurors ſhall be ſworn, 2 Haul. 
P. C. c. 43. 3: 2 Hal. P. C. 271: Kajn. 473- 
Theſe peremptory challenges of the priſoner muſt how- 
ever have ſome reaſonable boundary: this is ſettled by 
the common law at the number of Hg , that is one 
under the number of three full Juries : and if a priſoner 
peremptorily challenged above that number, 2nd would 
not retract his challenge, he was formerly to be dealt 
with as one who ſtood mute, or refuſed his trial, by fen- 
teneing him in caſes of Ain to the perre forte & due; 
(preſſing to death, now totally aboliſhed : See that title, 
and title Trial;) and by attainting him in treaſon, And 
ſo the law ſtands at this day with regard to treaſon of any 
kind. But by ſtat. 22 H. 8. c. 14, (which with regard 
to felonies ſtands unrepealed by ſtat. 1 & 2 P. & NM. 
c. 10,) no perſon arraigned for fe/5ny can be admitted to 


make any more than zwwerty peremptory challenges. If 


in ſuch caſe the priſoner peremptorily challenged twenty- 
one, the old opinion was, that judgment of peine forte 
& dure ſhould be given as where he challenged thirty-ſix 
at the common law. 2 Hawk. P. C. c. 43. % 9. But 
the better opinion ſeems to be, that ſuch challenge ſhall 
be only diſregarded and overruled, and the Juror be re- 
gularly ſworn. 3 Ii. 227: 2 Hal. P. C. 270. 

If by reaſon of challenges, or the default of Jurors, a 
ſufficient number cannot be had of the original pannel, 
a tales may be awarded, as in civil cauſes : Though this 
cannot take place in mere commiſſions of gaol-delivery. 
but in which the Court may by word order a zexw pannel 
to be returned i»/tanter, 4 Int. 68: 4 St. Tr. 728. 
Cook's Ca. See ante. Wheneat length the number of 
twelve is completed, they are ſworn, “well and truly 
to try, and true deliverance make, between our Sove- 
reign Lord the King, and the priſoner whom they have 
in charge; and a true verdict to give according to their 
evidence.” 4 Comm. 27. 

When the evidence on both ſides 1s cloſed, and indeed 
when any evidence hath been given, the Jury cannet be 
diſcharged, unleſs in caſes of evident neceficy, till they 
have given in their verdict; but are to conlider of it, 
and deliver it in with the ſame forms as upon civil cauſes; 
only they cannot, in a criminal caſe which touches life or 
member, give a privy veraict. See 1 1. 227: 3 Ind. 
110: Fit. 27: 2 Hal. P. C. zoo: 2 Hawk. P. C. e. 
47. F 1, 2. But the Jadges may adjourn, while the [rv 
are withdrawn to confer, and return to receive th: 


verdict in open Court. 3 St. Tr. 731: 4 C.. Tr, 25, 


455» 485. ; 

On the State Trials for H:gh T rea/on, at the Seſhons- 
houſe in the Oli Bailey, Londen, under a ſpecial com- 
miſſion in 1794, againſt Tho. Hardy, Herne Toke, and 
ſeveral others charged with having formed the deſtructive 

O 2 projet 


: 
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project of A Condention of the People, to overthrow the 
Monarchy and the Conſtitution, the Jury on each Pri- 
ſoner were kept together in the Cuſtody of the Sheriff 
or his Bazliffs night and day, for ſeveral days ſuc- 
ceſſively, during the whole of the proceedings on each 
trial, and till they gave their verdicts. The Court 
adjourned from evening till morning; and alſo once in 
the day for the purpoſe of refreſhment, and from Satur- 
day evening till Monday morning, when Sunday inter- 
vened.—The Sheriff was charged to ſee that no impro- 
per communication was had with the jury during theſe 
intervals. And the firſt Jury having been ſent ſeveral 
nights to an Hotel in Covent Garden, at ſome diſtance 
trom the Court, a ſlight ſuſpicion ariſing that they were 
not kept quite free from extraneous information, the 
ſubſequent Juries were accommodated with beds, in 
rooms nearly adjoining the Court. | 

A Culprit was indicted for murder. 'The Jury were 
iworn, and part of the evidence given, but before 
the trial was over, one of the Jurymen was taken ill, 
went out of Court with the Judge's leave, and preſently 
after died. The Judge, doubting whether he could ſwear 
another Jury, diſcharged the eleven, and left the pri- 
{oner in gaol. 'The Court was moved for a writ of ha- 
beas corpus, to bring up the priſoner that he might be 
diſcharged, having been once put upon his trial. This 
deing a new caſe, the Court ſaid they would adviſe with 
the other Judges upon it; and afterwards they all agreed 
that the priſoner might be tried at the next aſſizes, or 
the Judge might have ordered a new Jury to have 
been {ſworn immediately. Mich. 4 Gee. 3. R. v. Gould, 
Lurn's F. title Furors V. ad fin. 

The verdi& in a criminal caſe thus publickly and 
openly given may be either general, Guilty, or Not Gully ; 
in which preciſe terms alone a general verdict muſt be 
given; or /ecial, when it mult ſet forth all the circum- 


a 


Hances of the caſe, and pray the judgment of the Court 


whether for inſtance, on the facts ſtated, it be murder, 
manflaughter, or no crime at all. | 


This ſpecial verdiR is where the Jury doubt the matter 


of law, and therefore chegſe to leave it to the determination 
of the Court; though they have an ungueſtionable right of 
determining upon az! the circumſtances, and finding a ge- 


neral verdict if they think proper fo to hazard a breach of 


their caths t and if their verdict be notoriouſly wrong, they 


may be puniſhed, and the verdict ſet aſide by attaint at- 


the ſuit of the King, but not at the ſuit of the priſoner. 
2 Hal. P. C. 310: 4 Comm. 361. c. 27: See p. IV. 2. 
The inſtances which formerly happened of fning, im- 
prifening, or otherwiſe puniſhing Jurors, merely at the 
diſcretion of the Court, for finding their verditt contra- 
ry to the direction of the Judge, were arbitrary, uncon- 
feitutional, and illegal; and indeed it would be a moſt 
unhappy caſe for the Judge himſelf, if the priſoner's 
fate depended on his directions; unhappy alto for the 
priſoner ; for if the Judge's opinion mult rule the ver- 


dict, the trial by Jury would be uſeleſs. 2 Hal. P. C. 313. 


Yet in many inſtances where, contrary to evidence, 
te Jury have found the priſoner gu/ty, their verdict hath 
been mercifully ſet aſide, and a new trial granted by the 
Court of King's Bench: for in ſuch caſe it cannot be ſet 
right by attaint. 1 Lev. 9: T. Jones. 163: 10 S.. Jr. 
416. As the party is found guilty in fact, by twenty-four ; 
+ Rol. 280. /, 2. 7. But the Court have never interfered 


” 
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POWER of AaCQUITTAL in criminal caſes; but not of 


JURY VV. 2, 


even to grant a new trial where a priſoner 1s once acquizres ; 
however contrary the verdict might be to the opinion 
of the Judge, or to what, in the eyes of all, but the 
Jury, might be deemed the real juſtice of the caſe, See 
2 Hawk. P. C. c. 47. 5 11, 12; where It is poſitively 
ſtated as /erzled, that the Court cannot ſet aſide a verdict 
which acquzirs a defendant of a proſecution properly cri. 
minal. See this DiR. title Tria“; (New Trial.) 


2. The Queſtion whether Juries are, or are not, Judge, 
of Laxv as well as of Fa#, has been long agitated with, 
great zeal and energy; probably more through a ſpirit 
ct party, than from a deſire of eſtabliſhing any undoubt- 
ed determination on the ſubject. There cannot, after 
all, as it ſeems, be any great difficulty, to an unbiaſſed 
and unprejudiced mind, in determining the controverſy, 

We have already ſeen, that Juries may, by a general 
verdict of acquz/zal in criminal proſecutions, prevent the 
caſe from coming under the final conſideration of the 
Court; who, in that event, have no opportunity of de- 
ciding on the queſtion of law. But in caſes of conwidion, 
it is the eſtabliſhed rule, that the Judges of the Court 
in which the proſecution is carried on, may arreſt the 
judgment, or grant a new trial, where they are of opi- 
nion, that the offence is not ſuch as is charged in the in- 
dictment ; that the indictment is defective in charging 
it; or, that the verdict is againſt evidence. Thus much 
therefore appears indiſputable, that in one event the 
Court are the acknowledged Judges of the law, as the 
Jury are of the fact: and that the latter have the ab//ut 


conviction. A proviſion, indeed, full of that wiſdom and 
mercy. which ſo eminently characterize the Engliſh laws. 

This litigated queir'on bas principally ariſen on pro- 
ſecutions for Libels, and above all others on thoſe for State 
Libels; in which it had for a long time been the uſage 
tor the Judge to direct the Jury, that if the fact of the 
publication of the paper charged to be a libel was proved, 
and if they believed the innuendoes in the indict- 
ment, they mult find the defendant guilty ; without ad- 
verting to any other circumilances, ſuch as whether the ay 
paper were in their opinion a libel, or publiſhed with a 3 
malicious, ſeditious, traiterous, &c. intention. — The 1 
Counſel for the defendants in ſuch proſecutions always 7 = 
maintained, that it was the province of the Jury to judge 3 
whether the paper was a libel ; (undoubtedly a quellion : Th 
of mere law) ; and alſo whether it were publithed with N 
a malicious, ſeditious, &c. intention, as charged; -a Jury 
complicated quettion of law and fact. Ii 

Mr. Er/#ine was the molt ſtrenuous aſſerter of this den 
latter doctrine; and by the inde fatigable exertions of him 8 
and Mr. Fox, the following act of parliament was ob- 8 
tained with a view expreſoſy of ſettling this queſlion by 106 ah] 
legiſlative authority : . 

The „at. 32 Geo. 3. c. bo, after reciting that “ doubts 5 
had arilen whether on the trial of an indictment or in- r 
formation for the making or publiſhing any libel, where Th 
an iſſue or iſſues are joined. between the King and the olle; 
defendant, on che plea of ns? guilty pleaded, it be ED 
competent to the Jury, impanelled to try the ſame, to * 
give their verdict 2 the auhole matter in iſue; enacts, "a 
that © on every ſuch trial, the Jury, ſworn to try 7 facult 
Me, may give a general verdict of guilty or not guilty, er 
hon the whole matter put in ie, upon ſuch indictmen: in : 
or information; and. ſhall zor be required or directed, by 8 
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the Court or judge, before whom the indictment, &c. 
hall be tried, to find the defendant guilty, merely on the 

roof of the publication, by ſuch defendant, of the paper 
charged to be a libel, and of the ſenſe aſcribed to the 
ſame in ſuch indictment.“ § 1. 

But it is provided by the ſaid ſtatute, that the Court or 
Judge ſhall, according to their diſcretion, give their 
opinion and directions to the Jury on the matter in iſſue, 


as in other criminal caſes—that the Jury may alſo find 


ſpecial verdict; and that in caſe the Jury ſhall find 
the defendant guilty, he may move in arreſt of judg- 


ment, as by law he might have done before the paſling 


f the act. 2, 3» 4+ 
: The I is 1 whole ſubſtance of the ſtatute: 


the only caſe that appears on the ſubject of libels, in 
the books, ſubſequent to the paſſing that act, is R. v. 
Holtz 5 Term Rep. 436; which does not ſeem to bear 
upon the queſtion, further than that Mr. Erſeiue in- 
correctly ſtated the ſtatute, as giving the Fury .a right 
to take into their conſideration the intention of the de- 
fendant. | 

It is obſervable, however, that as the rule on this 

ſubject laid down by Lord Cote, 1 1nft. 155, 6, is in 
a negative way; „* ad quæſtionem facti non reſpondent 
Judices, ad quæſtionem juris non reſpondent Juratores— 
judges are not to anſwer to the queſtion of fact; Juries 
are zot to anſwer to the queſtion of law;“ ſo this mo- 
dern ſtatute, in the ſame kind of language provides, that 
« the Jury ſhall not be required or directed to find a ver- 
dict of guilty, merely on the proof of publication, and 
the ſenle aſcribed to the paper. The ſtatute does not 
proceed any further to ſtate what matters may or may 
not be given or produced in evidence in ſuch trials; nor 
does it ſay one word as to the conteſted point, the ſet- 
tling of which was the pretext for its being procured, 
as to the right or province of the Jury to decide the 
queſtion of Jaw. On the contrary, it is molt remark- 
able that the doubt, expretled to have been entertained, 
is, whether it were competent to the Jury to give their 
verdict upon the auhole matter in ifſuc. Now this doubt 
certainly never exiſted; ſince, wherever the queſtion of 
Law is in ine, it is always tried by the Court on a de- 
murrer, and is never ſubmitted at all to a Jury. On an 
ee of Fa, (ſuch as that joined on all indictments is,) 
the law 1s never in diſpute. 
The proviſion in the ac, „that in caſes where the 
Jury ſhall find a verdi& of guilty, the defendant may 
move in arreſt of judgment, as by Jae he might have 
done before the paſſing of the act,“ ſeems as expreſs a 
denial of the right of the Jury to determine the queſtion 
of law, as could poſſibly be framed ; fince that queſtion 
ca eder arije On a verdict of Not guilty. It was, doubt- 
leſs, adopted in majorem cautelam; left by any forced 
conſtrution, the ſtatute ſhould have been interpreted as 
taking into conſideration the queſtion how far the Jury 
could act as Judges of law. 

The whole fallacy of the controverſy ſeems to have 
originated, firſt, from the complication of fact and 
law, which is more apparent in proſecutions for libel, 
than in other criminal caſes : and, ſecondly, from con- 
tounding the terms PowER and R1GHT, as ſynonimous: 
faculties frequently ſo ſimilar in their operations, that it 
Tequires the diſcrimination of a penetrating mind, to 
«align the effects ariing from either to their proper 
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ſource. The Jury, as the law at preſent ſtands, have 
the POWER of acquittal, abſolute and uncontrouled; 
except may-be, by the tedious and now moſt uncertain 
proceſs of Attaint ; which, though it might puniſh the 
Jury for their verdict, yet could not convict the defend- 
ant, whom they had acquitted ; and it is even doubted 
whether ſuch attaint could be maintained, in a criminal 
caſe, againſt a Jury. Yaugh. 146. See 1 Ro. Abr. 281. 
J. 5: F. N. B. 107. D. cites 42 E. 3. 26, that it may”; 
but which ſeems rather to apply to the circumſtances of 
a civil action. In Yaugh. 164, Bujhels Cafe, the great 
caſe on the power of Juries, Vaughan, Chief Juſtice, 
Cites 10 Hen, 4. Attaint, 60, 64, and ſays, that there is 
no caſe, in all the law, of ſuch an attaint ; nor any opinion 
but that of Thirning's in the caſe cited, for which there 
is no warrant in law ; and thinks the law clear that an at- 
taint did not lie. 3 Vin. Abr. tit. Attaint (A) pl. 17. See 
alſo the ſame title A. 2. pl. 12: O. pl. 3: A. 2. pl. 16: 
G. pl. 1, 12, 13: 1 . 228. a. In 1 Ld. Raym. 469, 
it is obſerved, that in an attaint in a civil cauſe, a man's 
property is only brought into queſtion a ſecond time, and 
not his liberty or life. And Hawwtk?ns ſtates, that it ſeems 
to be certain that no one is liable 7s any proſecution what- 
/eever, in reſpect of any verdict given by him in a cri- 
minal matter, either upon a grand or petty Jury. See 
1 Hawk. P. C. c. 72. C5: 2 Hawk, P. C. c. 22. $ 20-23, 
From all which authorities, it appears on the whole, 
that attaint in criminal caſes is a very rare and doubt- 
ful proceeding ; and that only inſtances of very undouht- 
ed and corrupt contumacy can juſtify even the laying a 
fine upon a Jury. See alſo this Dict. title Attai ut. 

Let it not, however, be thought invidious to remark, 
that there may have been verdicts in which none but the 
Jury themſelves, or the party whoſe cauſe they eſpouled,. 
were capable of conceiving that they had the 10H of 
acquittal, by conſtituting themſelves Judges of the law. 
But thele are caſes over which it becomes a ſincere lover 
of the Conſtitution, and of this molt valuable branch of 
it, to draw a veil; in pity to the perhaps laudable and 
often irreſiſtible prejudices, to which the frailty of hu- 
man nature is liable. 

"There is no doubt that, before the paſſing of the above 
mentioned . 32 Geo, 3. c. 60, if a Jury were con- 
vinced, either that the paper alledged to be a.libel was 
not ſuch in law, or that the detendant publiſhed. the 
ſame through an innocent negligence, or inadvertence, 
they had always the erer of giving a verdict of ac- 
quittal, which could never be called in queſtion. Whe- 
taer that ſtatute has conferred any further privilege on 
them is left for the Reader to determine; after conſidering 
the foregoing obſervations, and thoſe which follow ; ex- 
tracted from two moſt learned, ingenious, and conllitu- 
tional writers. Some repetition may, perhaps, appear in 


them of what has been already advanced from the pen of 


the Editor. He only has to ſay in excule, that he com- 
mitted his own thoughts to paper, before conſulting 
thoſe authorities. 

On the trial of 7x Liiburze ſor treaſon, in 1649, 
high words paſſed between the Court and him, in conſe- 
quence of his ſtating that the Jury were Judges both of 
law and fact, and citing paſſages in 1 Juft. 228. a, to 
prove it. 2 St. Tr. 4 cd. 69. In the cate of Penn and 
Meade, who, in 1670, were indicted for unlawfully aſ- 
ſembling the people, and preaching to them, the Jury 


gave. 
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gave a verdict againſt the directions of the Court in 
point of law, and for this were committed to priſon. 
But the commitment was queſtioned, and on a habeas 
corpus brought in the Court of Common Pleas, it was 
declared illegal, Fa»ghan, Chief Jullice, diltinguiſhing 
himſelf on the occaſion by a moſt profound argument in 
favour of the rights of a Jury, Biſhell's Ca. 1 Freem. 1: 
Laugh. 135. However, the conteſt did not ceaſe, as ap- 
pears by Sir John Haaulet's famous © Dialogue between a 
Barriſter and a Juryman,” which was publiſhed in 1680, 
to aſſert the claims of the latter, againſt the then current 


doctrine, decrying their authority. Since the Revolu- 


tion alſo, many caſes have occurred, in which there has 
been much debate on the like topick, See Hard. 23: 
Frankl;n's Ca. g St. Tr. 275: Peter Zenger's, ib: 
Oxrver's Ca. 10 St. Tr. 196. App: Wordfalls Ca. 5 Burr. 
261: [R. v. Shipley, Dean of St. Ajafh.] By attending 
to the caſes before referred to, it will be eaſy to trace 


the progreſs of this controverſy on the limit of the Jury's 


province, 1 Ixſt. 155. C. in u. | 

Mr. Hargrave, the author of the above note, then 
proceeds to give his own ideas on the ſubject; which 
from the known learning and probity of the writer, are 
deſerving very ſerious attention. 

« On the one hand, ſays he, as the Jury may, as often 
as they think fit, find a general verdict, I therefore 
think it unqueſtionable that they / far May decide upon 
the /azv as well as fact; ſuch a verdict neceſſarily involy- 
ing both, For this, there is the authority of Littletou 
himſelf, who writes, that, © If the inquelt will take upon 
them the knowledge of the law upon the matter, they 
may give their verdict generally,” $ 368; 228. 4. But, 
on the other hand, it ſeems clear, that queſtions of law 
generally, and more properly, belong to the Judges, 
and that, excluſively of the fitneſs of having the law ex- 

ounded by thoſe who are trained to the knowledge of 
it by long ſtudy and practice, this appears from various 
conſiderations. — Fir}, If the parties litigating agree in 
their facts, the cauſe can never go to a Jury, but is tried 
on a demurrer ; it being a rule, apparently without 
exception, that iſſues in law are ever determined by the 
Fudges, and only iſſues of fact are tried by a Jury, 
1 Inſt. 71. b.—Secondly, Even when an iſſue of fact is 


joined, and comes before a Jury for trial, either party, 


by demurring to evidence, which includes an admiſſion 
of the fact, to which the evidence applies, may ſo far 
draw the cauſe from the cognizance of the Jury ; tor 
in that caſe, the law is referred for the deciſion of the 
Court, from which the iſſue of fact comes; and the Jury 
is either diſcharged, or at the utmoſt, only aſcertains the 
damages. 1 1. 72. a: Cockſedge v. Fanſhaw, Dougl. 
119—134: Cort v. Birkbeck, Dougl. 218—225 : Bull. 
N. P. 2d edit. 313.-Thirdly, The Jury is ſuppoſed to 
be ſo inadequate to finding out the law, that it 15 772cum- 
bent on the Fudge who preſides at the trial, to inform 
them what the law is; and as a check to the judge in 
the diſcharge of this duty, either party may, under „as. 
Weſtm. 2. c. 31, make his exception in writing to the 

udge's direction, and enforce its being made a part of 
the record, ſo as afterwards to found error upon it. See 
2 Inſt. 426: Trials per pais, 8 ed. 222, 466: Pabrigas 
v. Moſtyn. 11 St. Tr.: Money v. Leach, 3 Burr. 1742: 
Bull. N. P. zd ed. 315 : [This Dict. title 8 of Excep- 


tions. —Fouribꝭy, The Jury is ever at liberty to give a | 
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ſpecial verdict, the nature of which is to find the fad, 
at large, and leave the concluſion of law to the Judge, 
of the Court from which the iſſue comes. For meg. 
indeed, it was doubted whether, in certain caſes in which 
the iſſue was of a very limited and reſtrained kind, t. 
Jury was not bound to find a general verdict : but the con 
trary was ſettled in Dozuman's Cu. 9 Co. 11. 4; and the 
rule now holds both in criminal and civil cafes withgy: 
exception. Sce 1 It. 227. b: Staunf, P. C. 163. 
2 Ld. Raym. 1494.—Fiiblr, Whilſt attaints, which 1 
ſubſiſt in law, { See ante, ] were in uſe, it was hazardoy. 
in a Jury to find a general verdict where the caſe wa; 
doubttul, and they were appriſed of it by the Judges; 
becauſe if they miſtook the law, [againſt the direction of 
the Judge, ] they were in danger cf an attaint. 1 7% 
21%: Fang. 144: 2 H. H. P. C. 319; 
Gilb, C. P. zd edit. 128.—S:xihlp, If the Jury find the 
facts ſpecially, and add their concluſion as to the law, t 
15 not binding on the Judges; but they have a right 19 


controul the verdict, and declare the law as they conceiye 


it to be. At leaſt this is the language of ſoine moſt re. 
ſpectable authorities. Saum. P. C. 165. 4: Plexud. 114. 
„ 4 Co. 42.9; Hal H. P.C: i. 471, 6. 7; 11, 302, 
See ante III. Laſtly, The Courts have long exerciſed the 
power of granting new trials in civil caſes, where the [ury 


finds againlt that which the Judge, trying che caule, vr 


the Court at large, holds to be law : or where the Jury 
finds a general verdict, and the Court conceixes that 0: 
account of difficulty of law there ought to have been a 
ſpecial one. Hardur. 26. [And the Court will grant ſuch 
new trial, even a ſecond and a third time, till the Jury 
give a general verdict conſonant to law; or a {pecial 
verdict, on which the Court may pronounce the law. See 
Tindal v. Brown, I Term Rep, 167: and this Dict. title 
Trial; (New Trial. )]! Though too in criminal and 
penal caſes the Judges do not claim ſuch a diſcretion 
againſt perſons acquitted, the reaſon preſumed is in te- 
ſpect of the rule, emo bis punitur aut vexatur pro coden 
delicto; or the hardſhip which would ariſe from allowing 
a perſon to be twice put in jeopardy for one oftence: 
and if this be ſo, it only ſhows, that on that account an 
exception is made to a general rule. 4 Comm. 361: 
2 Ld. Rayim. 1585: 2 Stra. 899: 4 Co. 40. 4: Wingate: 
Maximo, 695. Upon the whole, (ſays Mr. Hargrave,) 
the reſult is, that the zmmediate and direct right of decid- 
ing upon queſtions of law is entruſted to the Judges; 
that in a Jury it is only zxcidental : That in the exerciſe 
of this 7nc/dental RIGHT, the latter are not only placed 
under the ſuperintendance of the former, but are 7» //1: 
degrce controulable by them; and therefore, that in all 
points of Jaw ariſing on a trial, Juries ought to ſhow 7.2 
nest reſpettful defirence to the advice and recommendation 
of Judges, Nor is it any ſmail merit in this arrange- 
ment, that, in conſequence of it, every perſon accufed of 
a crime, is enabled by the general plea of 7 ,, to 
are a check upon each other. 1 Inf. 155. 4. &c. in n.” 
The Student will perceive from the above extract, 
that Mr. Hargrave admits the incidental iu of the 
Jury to determine queſtions of law; in which he goes 
further than the writer from whom the ſubſequent long 
quotation is introduced; who ſupports his reaſonings by 
very ingenious, if not unanſwerable arguments; and 
which will be found to coincide with thoſe offered at the 
beginning 
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Dictionary. 5 
Mr. Wy XN E, in his Eunomus, or Dialogues concern- 
ing the Law and Conſtitution of England, Dial. 3.4 53, 
(7 egg. examines the diſpute, very elegantly, in the fol- 
low! g manner: ; : 7 

« /\|| that may here be ſud upon the ſubjeR of Juries 
is agreeable to the eſtabliſhed maxim above recogniſed, 
ad quajticnen facti, &c. This is the fundamental 
maxim acknowledged by the Conſtitution; and yet this 
is the maxim, which thoſe Who have advanced doctrines 
againſt the Conſtitution have ever in their mouths. 
« Fundamental maxims of Law or Government are fo 
plain and intuitive, that every bedy underſtands them; 
thoſe of the loweſt capacity make them their ſtandard in 
their own breaſts to judge by. And therefore they who 
would lead a party in a wrong cauſe with ſucceſs, mult 
do it not by diſputing fundamentals, but by avowing 


the caſe in the preſent conteſted queſtion, 

et is undoubtedly true, that the jury are judges, the 
only judges, of the fa - is it not equally within the ſpirit 
of the maxim, that Judges only have the competent cog- 
niſance of the /aw? Can it be contended that the Jury 
have, in reality, an adequate knowledge of law ; or that 
the Conſtitution ever deſigned they ſhould ? Every coun- 
try village has its Jurors, whom nobody will ſuppoſe to 
be lawyers ; and it is from the generality that we are to 
form our notions of the nature of a jury, as the Jaw has 
preſcribed 1t; not from the abilities of any particular 
man, or any particular Jury. But it is ſaid, and it is an 


fa are often complicated, Then it is the province of the 
Judge to diltinguith them; to tell the Jury that ſuppo- 
ling they believe that ſuch and ſuch facts were done, 
what the law is in ſuch circumſtances. This is an un- 
biaſed direction : this keeps the province of Judge and 
jury diſtin& : the facts are left altogether to the Jury, 
and the law does not controul the fact, but ariſes from 
it. If the law is thought to be miſtaken, the direction 
of the Judge that gave it may be conſidered in another 
Court; and if it /s miſtaken, the verdi& in conformity 
to it will be of no effect. But a verdict cannot be com- 
plained of as contrary to the direction of law given; it 
can ſcarcely be concluded it is: and the reaſon is, be- 
cauſe the law arifes only from the fat; and the Jury 
previouſly find the fact in their own mind, before they 
couple it with the law pronounced from the Bench to 
make up their verdict, Every verdict is compounded 
of law and fact; but the law and the fact are always di- 
ſnd in their nature. See YVaugh. 146, 152. 

* Littleton and his Commentator have been made ad- 
vocates on this occaſion ; and have been thought to ſay, 
tough at the peril of contradicting themſelves an hun- 
dred times, that Jurors are the judges of the law as well 
as the fact; in the paſſage already repeatedly cited and 
alluded to; 1 1¼½. 228. az If they will take upon 
them the knowledge of the law upon the matter, they 
may give their verdict generally, as is put in their 
charge.” See 2 Ld. Raym. 1494: Hardw. 10. But does 
not the judge betray his truſt in not telling them how the 
lay is? jt he does not tell them, it is true they may 
*uppole it to be fo, and find accordingly: if he does 
ell them how the law is, they are to compare the fact 


beginning of this diviſion, by the preſent Editor of this 


and afterwards perverting them. This ſeems to be much 


argument not a little inſiſted upon, that zhe lago and the 
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with the law; but cannot of their own head ſay what 
the law is. The lau is never ſubmitted to them, as part 
of their inquiry. Yaugh. 143. No finding can in ge- 
neral be complained of, as againſt a Judge's direction; 
but as againſt the weight of evidence, and in that caſe 
the remedy is well known. The warrant of commit- 
ment, as ſtated in the return in Zu/e/Ps Cale, was never- 
theleſs expreſsly granted againſt the Jury, for finding con- 
lrary to the direction of the Judge in a matter of law. 
Which part of the return, Vaughan, C. J. ſaid, literally 
taken, was inſignificant and not intelligible; and if it 
had any meaning, ftript of the veil and colour of words, 
was a direct argument for the abolition of the form of 
trial by Jury; becauſe the Judge in ſuch cafe mult re- 
ſolve both the law and the fact. True it is, the Chief 
Juſtice does there put a particular caſe of a Jury finding 
againſt a Judge's direction, which in general, for the 
reaſon he has given, is impoſſible : and that caſe is, 
where a Judge afks the Jury previous to the verdict, 
How they find ſuch a particular thing propounded to 
them? If on their giving an anſwer the Judge adds, 
Then, as you agree to find the fact fo, the law is for the 
plaintiff or defendant : and if the finding is afterwards 
contrary to what he declares, they do in that caſe find 
contrary to the Judge's direction in matter of law. But 
in that caſe, the regular order of proceeding is di- 
rely inverted ; the Judge makes them find a particular 
fact previous to his declaration of the law: whereas, 
what Vaughan, C. J. calls the diſcreet and lawful aſſiſt- 
ance of a Judge to a Jury, is always to give an hypo- 
thetical direction to the Jury ; not by previouſly having 
their anſwer to the fact, and thereupon declaring the 
law to controul their verdict ; but to leave their verdict 
free, by ſaying, J you find the fact jo and fo, then the 
law is for the plaintitt; or you are to find for the plain- 
tiff; or vice verſa, See Vaugh. 136, 143, 4+ 

« All this reaſoning ſhews, that the province of Judge 
and Jury, as to law and fact, are ſeparate and excluſive : 
that in the general and regular form of proceeding, it 
is impoſſible for a verdict to be ſaid to be againſt a di- 
rection in law; but if the caſe ſhould happen, the ver- 
dict muit be rectified; for this plain reaſon, that it ap- 
pears in ſuch a caſe the Jury have taken upon them the 
determination of the law, which is entirely out of their 
juriſdiction. ; 

&« Beſides what has been already ſaid, it ſeems undeni- 
ably to appear, that Juries are deſigned by the Conſti- 
tution to be Judges of the fact only, and not of the law, 
for theſe reaſons : Fi, Becauſe the contrary ſuppoſi- 
tion is againſt the plain tenor of their Oath, The form 
of every oath adminiſtered in a court of juſtice, is either 
according to common law, or as required by ſome act 
ot parhament. 3 1z/t. 165. An oath of office contains. 
a ſummary deſcription of duty; and the terms of a 
Jury's oath are fo ſtrictly applicable to fact only, that 
they do by the ſtrongeſt implication exclude any cogni- 
zance of the law. Every Juror, in a cauſe, is enjoined 
by his oath “ well and truly to try the i//ue joined be- 
tween the parties, and a true verdict to give according 10 
the evidence. Now to confider this by parts. 1, He is. 
avell and truly to try; How can one well and truly try any 
point but according to his knowledge ? Either, as has 
been contended, according to his own previous know- 


ledge, or according to the information he meets with at 
| the 
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the time of the examination: A Juror may have know- 


ledge of both kinds as to the fact; but it is not requiſite 
he ſhould have either as to the law,—2. The oath direQs 
the Jury to try the iſue joined; this iſſue is always a fact 
denied on one fide, and affirmed on the other; where 
the law is directly in diſpute, the iſſue (as has been already 
repeatedly obſerved in the remarks on the ſtat. 32 Geo. 3. 
c. 60,) goes before the Court, and not at all before a 
Jury. And though during the trial of an iſſue of fact, 
points of law do very often incidentally ariſe, it does not 
follow from thence that they are under the cognizance 
of the jury; any more than diſputes about practice, the 
competence of witneſſes, or whether ſuch and ſuch evi- 
dence is admiſſible; which do as often ariſe in the courſe 
of a trial, and were never contended to belong to the 
Jury. The law, therefore, becauſe it ariſes out of the 
fact, and becauſe in the end it is to govern it, does not, 
on that account, appertain to the Jury, if from other 
conſiderations it appears to be improper — 3. What can 
be meant by a true Verdie ?—Truth, both Philoſophers 
and Lawyers will refer to fact, rather than opinion about 


Jaw: when it is referred to opinion, we mean the agree- 
ment of a propoſition with our own ideas, or the ideas 


of others. But how thoſe who have ſuch faint and im- 
perfect 1dzas as Jurors have of law, can diſcern this 
agreement, or judge of the truth, in ſuch a caſe, every 
rcaſoning man mult be at a loſs to determine.——4. But 
to exclude the poſlibility of a doubt in this queſtion, 
their oath does not only direct them to find the truth, 
but tells them what rule or meaſure they are to go by in 
their enquiry. They are to find a true verdict, according 
73 the evidence. This branch of the oath, which governs 


the whole, can be applied only to the fact. The fad only 
ii in evidence, and conſequently the law not being in evi- 


dence 7s not before them. See Vaugh. 143. Thus in the 
cleareſt terms does the oath limit and define their duty. 
« But, /ecezdly, in the courſe and management of a trial, 
other perſons are likewiſe under an oath, and have du- 
ties incumbent on them alſo. Now without looking into 
the oath of a Judge, it will be eaſily underſtood to be 
Inconſiſtent with his duty and his oath to be a mere cy- 


—— f — — ũ 


pher on the Bench. A Judge however will be little 


more than a cypher, either if he ſits and ſays nothing, 
or if what he does ſay is to go for nothing. The Jury's 
ignorance of law makes it neceſſary for the Judge to tell 
them what the law is in the caſe before them; but he 
tells it them ſurely to very little purpoſe, if they think 
themſelves afterwards at liberty to determine otherwiſe. 

% Other arguments there are alſo which deſerve to 
have weight on this queſtion, drawn from the forms of 
pleading and the general frame of records; than which 
none perhaps can be produced more worthy to be re- 
lied on, | 

*« 1, It is well known in conſtant experience, that by 
the mode of drawing a demurrer, the matter in debate is 
referred altogether to the deciſion of the Court, and in 
reality never does go before a Jury. By a demurrer, 
the bare law is in queſtion ; the fact being conſtantly ad- 
mitted, if clearly expreſſed. The reaſon of admitting 
the fact in that caſe ſeems to be, that without ſuch con- 
feſſion of the fact the Court have no ground to go up- 
on; for the law in every caſe ariſes from the fact. The 
caſe then muſt really exiſt before the legality of it, as to 
circumſtances, can be determined, But if a matter 


| 
| 
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where e law only is in queſtion, is never, nor can in n 
nature be, ſent to a Jury, it proves almoſt to a demon. 
ſtration, that the Jury have nothing to do with bare 
law.—2. Nor is the argument to be drawn from tlie na. 
ture of a ſpecial verdidt of leſs force on this occation, 
The zgnorance of the Jury as to the law in the caſe, and 
their reference to the Court, is the conſtant language 
of a ſpecial verdict. Not that the Jury can in reality be 
ſuppoſed more ignorant of the law ariſing in ſuch a 
caſe, than they are in a thouſand others, where all is con. 
cluded under a general verdict. Indeed in that light, 
the common juries are now much improved in thei: 
knowledge of the law, there being very few inſtances at 
their expreſſing their doubts in ſpecial verdicts at this 
day. The reaſon of having ſpecial verdicts was, at al! 
times, in order to have the point of law ſolemnly deter- 
mined, and remain on record; without which, in mays 
caſes, no writ of error could have been brought in tor. 
mer times, nor the point reſerved for the conſideration 
of the Court. The uſage of ating a caſe, and having 
a general verdict, ſubject to the opinion of the Court 
afterwards on the circumſtances of the caſe, is an in- 
vention of late times; and is found in practice to be le! 
expentive, and to anſwer to the parties as well as a ſpe- 
cial verdict. But the caſe ſtated, and the ſpecial ver- 
dict, are equally proots of what is here contended for, 
by expreſsly leavirg the law to the Court for their de— 
termination. See ate III. | 

The profeſled patrons of the right of the Jury to v2 
judges of law have principally applied their doctrine, a. 
has been already remarked, to the caſe of e; but 
they were aware that the concluſion would be general, 
though the caſe was particular ; becauſe the right of the 
Juries to determine the law in the caſe of libels, couid 
only be a conſequence of their right to find the law in 
other caſes. There ſeems to be this fatality that has in 
practice attended the caſe of libels, that the law and 
the fact have not been always accurately diſtinguiſhed: 
and perhaps in feveriſh times, ſome particulars have 
been contended for as implications of law, which ought 
rather to have been conſidered as facts, and leſt to the 
Jury. [An evil, and perhaps the only one, in ſome 
meaſure guarded againſt, by the conſtruction put on the 
flat. 32 Geo. 3. c. 60; mentioned at the beginning of 
this diſcuſſion. ] 

t ſeems however univerſally, that any action, the 
intention of the agents, and every other circumſtance 
under which that action was done, are equally fa: 
and as ſuch cognizable by a jury; but whether that ac- 
tion, under all the circumſtances in which it has been 
admitted or proved to have been done, i a crime ar bl, 
is what the lax alone can determine; and the Judges, 
whoſe breaſts are the depoſitories of the law, alone cat 
pronounce. Otherwiſe it is evident the quality of hu- 
man actions, more eſpecially of thoſe that are in them- 
ſelves indifferent, and have been defined by Society 


| alone, would be referred not ouly to a wery wariad.: 


Rlandard, but an incompetent one. Apply this particular- 
ly to the caſe of libels, and the leaſt reflection will be 


| ſufficient to ſhew, that the power and province of ure: 


is the ſame in caſe of libels as in every other caſe. And 
that in no caſe whatever a jury has, in its nature, 2 
cogniſance of law, though by accident the law may have 
been ſometimes left to them.“ 
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ro draw towards a concluſion of this long diſcuſſion; 
te very intereſting nature of which mult plead the Edi- 
ir; excule for the foregoing multiplied extracts and ob- 
{-ryztions ;— There are ſome arguments in favour of the 
lury's right, as relates to criminal caſes, which ſeem not 
enſwered by the remarks ariſing from the conduct of 
Geil cauſes. In the firſt place, their Oa7h is, that they ſhall 
ell and truly u, and à true deliverance make, be- 
wen bar Sovereign Lord the King and the Priſoner 
whom they have in charge, and a true Verdict give ac- 
cord n to the evidence. No it is not exprefied what 
they (all try; it is therefore inferred, that the whole of 
e cafe is ſubmitted to their determination. But we muſt 
recollect that in this, as in all caſes, an Ye is joined, be- 
rween tne King and the Priſoner, of Not guilty ; and 
Guil:y : (See this Dict. tit. Trial.) The Verdict accord- 
ing to the Evidence mult be therefore on the Iſſue, as in 
other caſes ; and the Fact only, not the Law, is ſub- 
mitted to the conſideration of the Jury. Some doubt 
has ariſen on the word Deliverance ; whether it applies 
to delivering the verdict; to the deliverance of the cul- 
brit from dus charge and impriſonment ; or whether it 
does not ſimply mean a true «e/:beration on, and conſider- 
ation of, the evidence produced to them: which latter 
is the ſenſe molt approved by legal writers and hiſtorians 
on the ſubject. If indeed it does apply to the deliver- 
ance of the priſoner, ſtill it muſt be @ true deliverance, on 
proof of his innocence, or rather on failure in the proof 
of his guilt, 

Another argument, which at firſt bears the appearance 
of more weight than thoſe juſt mentioned, though it has 
not been frequently relied on, is this; That, from the 
very nature and words of the verdict the Jury are con- 
ſtituted Judges of the law, as well as the fact, in criminal 
caſes.— That the words GuiLTY or Nor Gvu1LTyY do 
not merely aſcertain the commiſſion or non- commiſſion of 
auy 1ndiftzrent fact; but the commiſſion of a criminal 
fact; or the being free from any crime, as the fact is 
not done, or as the fact though done were lawful, or per- 
formed without any illegal or criminal intention. That 
therefore the Jury i ters decide, by their verdict, not only 
on the perpetration of the fact, but on the criminality 
annexed to it; ſince if the fact be not criminal, no guilt 
1> incurred ; and therefore the verdict of gui/ty would be 
falſe, and of not guilty nonſenſical ; no guilt attaching to 
a praiſe-worthy, an indifferent, or an innocent act.— 
Two anſwers ſuggeſt themſelves; one, that the language 
in which alone the Jury can deliver a general verdict, 
according to the rules poſitively preſcribed to them by 
law, at all events allows the fact charged to be criminal 
as far as the judgment or diſcretion of the Jury on that 
queltion can be exerciſed, whatever may be the ſubie- 
quent deciſion of the Court. The ſecond, that the language 
of the verdict, interpreted according to the rules of law, 
of practice, and of common ſenſe, is this Gv:iLTY 
t the fact, with which the priſoner is charged be ſuf- 
kciently ſtated, and is a crime in the eye of the law.“ 
And that this is the true interpretation of the verdict of 
gailty, the right of the Court to arreſt the judgment, in 
caſe, on inſpection of the record, they are of opinion that 
the fac charged is no crime, or, if a crime, is defectively 
charged, is undeniable proof. This right of the. Court 
to decide the law in the event of a verdict of guilty is 


A r by fat. 32 Geo. 3. c. 60. already ſo often cited, 
OL, II. 


us 


Still it may be objedted that the Jury by a verdict of 
Nor GuiLTyY have a rt to decide the law. But the 
fallacy of confounding the terms right and porver has al- 
ready been noticed : and it may be added that though 
zinetzen juries were ſucceflively to acquit nineeen defen- 
dants on a charge of publiſhing the ſame libel, thetr 
verdicts could never be produced as precedents in law, 
that a raventio!h perſon might not be indifted for the 
ſame libel, aud found guilty by a twentieth Jury.— Io 
put the cafe ſtill ſtronger; it is by no means an uncom- 
mon circumiance, that where feveral criminals are in- 
cluded in the ſame indictment, they ſever in their chal- 
lenges, and are therefore tried ſeparately : but it was 
never imagined that the conviction or acquittal of one, 
had the leaſt effect upon the queſtion of the guilt or in- 
nocence of the others. —Whereas the decifion of the 
Court, on an inditment, that the fact charged in it as a 
crime was not ſuch, or was defectively charged, would 
quaſh the whole indictment again all; and be a prece- 


dent for arreſting the judgment on any ſubſequent con- 


viction, or indictment under the ſame circumſtances 
Why; Cleaily becauſe in one caſe the mere fact is de- 
cided, as relates to the Individual accuſed; in the other 
the queſtion of law, as relates to the Crime charged. 

In fine, it will doubtleſs be granted that this diſpute 
on the power, province, and rights of Juries has ariſen 
trom a jealouly, on their parts, of the predilection ſuppoſed 
to be entertained by Judges of the Courts of Law, in fa- 
vour of the King's prerogative ; and, on the other hand, 
from the opinion thoſe courts entertain that Juries may 
be too much inclined to ſcreen popular offenders from 
the puniſhment of the law.—It may not be unjuit to 
imagine, that as Judges are now independent of the Crown, 
they are, from their educations, habits, and characters, 
full as likely to act from unbiaſed principles of juſtice, 
as any Jury ſelected from the defendant's equals : ard 
who, from what may well be conſidered as a praiſe-worthy 
anxiety in behalf of a fellow citizen, muſt unavoidably 
feel every cauſe as in ſome meaſure affecting themſelves 
no leſs than the party accuſed. 

For further matter incidental to the duty and office ot 
a Jury, ſee this Dict. titles Trial ; Verdie. 


JURROCK, A kind of cork; ſee fat. 1 R. 3. c. 8. 

JUS, Law or right, authority and rule. Lit. Did. 

Jus accREsCEND1, Is the right of ſurvivorſhip be- 
tween joint-tenants. Lit. 280: 1 1. 180. See title 
Toint-tenants, 

Jus ad REM, An inchoate and imperfect right, ſuch 
as a parſon promoted to a living acquires by nominatioa 
and inſtitution. 2 Comm. 312. 

Jus AxnGLoRUm. The laws and cuſtoms of the 
IF «ji Saxons, in the time of the Heprarchy « by which the 
people were for a long time governed, and which were 
preferred before all others, were termed Jus dnglorum. 

Jus Coroxm, The right of the Crown; and it is 
part of the law of Erglazd, though it differs in many 
things from the general law relating to the Subject. 
1 7/2. 15. The King may purchaſe lands to him and his 
heirs, but he is ſeiſed thereof in Jure Ceran; and all the 
lands and poſſeſſions whereof the King is thus itifed, 
ſhall follow the crown in deſcents, Oc. See title A722. 

Jus curtatiTaTis ANGLL.E, See this Did, 


title Curte/s of England, 
1 Cs 


us 


Jos purliearuu, Is where a man hath the poſ- 
ſeftioa as well as property of any thing. Brack. lib. 4. 
tract. 4. c. 4: 2 Comm. 189. - 

Jus GexnTiUM, The Law of Nations. The law by 
which kingdoms and ſocieties in general are governed. 
Selden. See title Ambaſſador. FEES | 

Jus Hastnvi & RETINExND1, Right to have and 
retain the profits, tithes, and offerings, Oc, of a rectory 
or parſonage. Hugchess Par/ons Law, 188. 

Jus HarepiraT1s, The right or law of inherit- 
ance. See title Deſcent. | 

Jus ix E, Complete and full right, Such as a par- 
fon acquires, on promotion to a living, who, after nomi- 
nation and inſtitution, hath corporal poſſeſiion delivered to 
him; for till ſuch delivery of corporal pofleſſion he had 
only Jus in rem, 2 Comm. 3 12. 

Jus PAT RON AT Cs, A Commiſſion granted by the 
bi hop to ſome perſons, uſually his Chancellor, and others 
of competent learning, to inquire who is the rightful pa- 
tron of a church, If two patrons preſent their cierks, the 

- biſhop ſhall determine who ſhall be admitted by r:g/t of 
patronage, Cc. on commiſſion of inquiry of fix clergy- 
men, and fix laymen, living near to the church ; who are 
to inquire on articles as a jury, Whether the church is 
void? Who preſented laſt? Who is the rightful patron ? 
Sc. But if coparceners ſeverally preſent their clerks, the 
biſhop is not obliged to award a Jus Patronatis, becauſe 
they preſent under one title; and are not in like caſe 
where two patrons preſent under ſeveral titles. 5 Re. 102: 
a Ii. 116. | 

The awarding a Jus Patronatis is not of neceſſity, but 
at the pleaſure of the Ordinary, for his better informa- 

+ tion who hath the right of patronage, for if he will at his 
peril take notice of the right, he may admit the clerk of 
either of the patrons, without a Jus Patronatus, 1 Leon, 
168, A biſhop may award a Jus Patronatics with a 
ſolemn premonition to all perſons, guorum intereſt, Qc. 
where he knows not who is the patron, to give notice of 

an avoidance by deprivation, &c. Hob. 318, This in- 
quiry by Jus Patronatis is to excuſe the Ordinary from 
being a diſturber. See 3 Comm. 246. Jus Patronatas is 
not within the ſtatute of limitations, 1 M. S. 2. c. 5. In 
whoſe name, and under what zefte a Jus Patronatiis is to 
iſſue, ſee fat, 1 Ed. G. c. 2. ſect. 3. 

Jus PossEss io is, A right of ſeiſin or poſſeſſion; 
and a parſon hath a right to the poſſeſſion of the church 
and glebe, for he hath the freehold; and is to receive the 
profits to his own uſe. Par/. Laxv 188. See title Parſon. 

Jus PRESENTATIONS, The right of the patron of 
preſenting his clerk unto the Ordinary to be admitted, 
inſtituted, and inducted into a church. See this Dict. title 
Aavowſon. 

Jus RęcurERAN DI, INTRAN DI, &c. A right of 
recovering and entering lands, &c. All theſe rights fol- 
lowing the relation of their objects, are the effects of the 
Civil law. Co. Lit. 266. | 

JS TA, A certain meaſure of liquor, 2 Juſta men- 
ſara; being as much as was ſufficient to drink at once. 
Mon. Ang. Tom. I. pag. 149. 

JUSTICE, juſtitia] Is defined to be a conſtant, righ- 
teous inclination to give every one his due; or the act of 
doing what is right and juſt. Chamb. Johnſon. Locke, 
Inftit, The delaying Fuftice is an obſtruction to and kind 
of denial thereof; but this is underſtood of unneceſſary 


** 


ö 


JUSTICES, 


and unjuſt delay, for ſometimes it is convenient for the 
better finding out the truth, and preparation of parties, 
that they may not be ſurprized. 

Juſtice and right ſhall not be fold, denied, or delayed, 
Mag. Chart. 9 Hen. 3. c. 29. Right ſhall be done to 
all without reſpect. Star. Weſt. 1. 3 Ed. 1. c. 1. Fufticg 
ſhall not be delayed for any command under the Great 
Seal, Cc. 2 Ed. 3. c. 8: 14Ed.3.ftat.1. c. 14: 11 R. 2. 
c. 10. See titles Habeas Corpus; Liberties. 

JUSTICEMENTS, from ititia, All things belong. 
ing to alice. Co. on Meſim. I. fol. 225. Allo the effects 
or execution of jx/?ice or of juriſdiction. 8 


JUSTICES; Jagiciarii. 

Orriekks deputed by the King to adminiſter Juſtice, 
and do right by way of judgment, They are called Juſtices 
becauſe in ancient time the Latin word for a Judge was 
J#/titia, and for that he hath his authority by deputation, 
and not jure magiſtratis. Glanvil. lib. 2. c. 6. See title 
Judges. | 

Of theſe %/tices there are various ſorts, with various 
powers and duties, as hereafter ſhortly ſet forth under the 
ſubſequent titles 7u/tices of Ae, &c. ; and ſee this DiR, 


titles Courts; Chancery; Equity; King's Bench; Common 


Pleas, Oc. 


Jus tries or Ass15E, Juſticiarii ad capiendas a/i/as.] 
Such as were wont by ſpecial commiſſion to be ſent (as 
occaſion was offered) into this or that county, to take 
aſſiſes for the eaſe of the Subjects; for, as theſe actions 
paſs always by Jury, many men could not, without da- 
mage and charge, be brought to London, therefore juſ- 
tices for this purpoſe, by commiſſion particularly author. 
ized, were ſent tothem. For it ſeems, that the Juſtices of 
the Common Pleas had no power to take aſſiſes till the ſat, 
of 8 R. 2. c. 2, by which they were enabled to do it, and 
to deliver gaols. And the Juſtices of the King's Bench 
have by that ſtatute ſuch power affirmed unto them, as 
they had one hundred years before. | 

Theſe commiſſions ad capiendas aſſiſas, have of late 
years been ſettled and executed only in Leut, and the 4% 
vacation, (called now the Lent and Summer Aſſiſes,) when 
the juſtices, and other learned lawyers, may be at leiſure 
to attend thoſe controverſies ; whereupon it allo falls out, 
that the matters that were wont to be heard by more ge- 
neral commiſſions of Juſtices in Eyre, are heard all at one 
time with theſe aſſiſes, which was not ſo of old, as ap- 
pears by Bracton, lib 3. cap. 7. num. 2. And by thi 
means the Juſtices of both Benches being worthily ac- 
counted the fitteſt of all others, and their aſſiſtants, were 
employed in theſe affairs. That Juſtices of Aſſiſe and 
Juſtices in Eyre did anciently differ, appeareth by „. 
27 Ed. 3. c. 5. And that Juſtices of Aſſiſe and Jultices 
of Gaol- delivery were different, is evident by far, 4 Ed. 3. 
c. 3. The oath taken by the Juſtices of Afliſe is all one 
with that taken by the Juflices of the King's Bench. Old 
Abridgment of Statutes, tit. Sacramentum Fuſticiariorum. 
Covell. See further title Me. 

To what is ſaid under this DiR. title 4/7/e, may be 
added, that | 

The Courts of A/i/e and N Prius are compoled 
of two or more commiſſioners, who are ſent twice in 
every year, by the King's ſpecial commiſſion, all round the 


kingdom, (except Londen and Midadle/ex, where Co 
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—OF ASSISE; 


of N, Prius are holden in and after every Term, before 
the Chief or other Judge of the ſeveral ſuperior Courts; 
and except the four Northern Counties, where the aſſiſes 
are only holden twice a- year,) to try by a jury of the 
reſpective counties the truth of ſuch matters of fact as 
are then under diſpute in Meſiminſter-Hall. Theſe Judges 
of Aſſiſe came into uſe in the room of Juſtices in Eyre, 
„ iciarii in itinere (or itinerantes) ; who were regularly 
eltabliſned, if not firſt appointed by the parliament of 
Northamptony A. D. 1176, 22 Hen. 2, with a delegated 
power from the King's Great Court, or aula regia, being 


booked upon as members thereof: and they afterwards 


made their circuit round the kingdom once in ſeven 
years for the purpoſe of trying cauſes. Co. Lit. 293. 


They were afterwards directed by Magna Charta, c. 12, 


to be ſent into every county twice a-year, to take (or 
receive the verdict of the jurors, or recognitors in cer- 
tain actions then called) recognitions in aſſiſes; the moſt 
difficult of which they are directed to adjourn into the 
Court of Common Pleas, to be there determined. The 
Itinerant Juſtices were ſometimes mere Juſtices of Aſſiſe, 
or of Dower, or of Gol-delivery, and the like; and they 
had ſometimes a more general commiſſion, to determine 
all manner of cauſes, being conſtituted Zufticiari: ad omnia 
flacita. Bra. I. 3. tr. 1. c. 11. But the preſent Juſtices 
of Aſſiſe and N/ Prius are more immediately derived 
from the fat. We/?m, 2. 13 E. 1. c. 30, which directs them 
to be aſſigned out of the King's ſworn Juſtices, aſſociat- 
ing to themſelves one or two diſcreet knights of each 
county. By fat. 27 E. 1. c. 4, (explained by 12 E.2.c.3,) 
afſiſes and inqueſts were allowed to be taken before any 
one Juſtice of the court in which the plea was brought; 
aſſociating to him one knight, or other approved man of 
the county, And, laſtly, by fat. 14 E. 3. c. 16, In- 
queſts of N Prius may be taken before any Juſtice of 
either Bench, (though the plea be not depending in his 
own court, ) or before the Chief Baron of the Exchequer, 
if he be a man of the law; or otherwiſe before the Juſ- 
tices of Aſſiſe, ſo that one of ſuch Juſtices be a judge of 
the Aing's Bench or Common Pleas, or the King's Ser- 
jeant ſworn, They uſually make their circuits in the 
relpective vacations after Hilary and Trinity Terms; 
aſliſes being allowed to be taken in the holy time of Len- 
by conſent of the Biſhops at the requeſt of the King, as 
expreſſed in fat. Nm. 1. 3 Ed. 1. c. 51. And it was 
2.0 uſual, during the times of popery, for the prelates to 
grant annual licences to the Juſtices of Aſſiſe to admi- 
riiter oaths in holy times: for oaths being of a ſacred 
"ature, the logic of thoſe ages concluded that they muſt 
be of eccleſiaſtical cognizance. Inſtances hereof may be 
met with in the Appendix to Spelman's Original of the 
Ferme, and in Parker's Antiquities, 209. The prudent 
/*alouf; of our anceſtors ordained, that no man of law 
mould be Judge of Aſſiſe in his-own county wherein he 
was born or doth inhabit. Satutes 4 E. 3. c-2: 8 Rich. 2. 
2: 33 Heu. S. c. 24. But this reſtraint is now taken 
eit, as to 7ufzices of Oyer and Termincr, by flat. 12 Geo. 2. 
27. See polt that title; and for further information 
en this head, this Dig. tit, A. 

The Courts of N Prius in London and Middleſex are 
called Sistigggs; and thoſe for Midaleſeæ were eitabliſhed 
dy the Legiſlature in the reign of Queen E/:zzabeth. In 
**cient times all iſſues in actions brought in that county 
vere tried at t in the Terms, at the bar of the 


—OF THE FOREST. 


Court in which the action was inſtituted : but when the. 


buſineſs of the Courts increaſed, theſe trials were found 
ſo great an inconvenience, that it was enacted by far. 
18 E/z.c.12, that the Chief Juſtice of the King's Bench 
ſhould be empowered to try within the term, or within 
four days after the end of the term, all the iſſues joined 
in the Courts of Chancery and King's Bench; and that the 
Chief Juſtice of the Common Pleas, and the Chief Baron 
of the Exchequer, ſhould in like manner try the iſſues 
joined in their reſpective Courts. In the abſence of any 
one of the Chiefs, the ſame authority was given to two 
of the [Judges or Barons of his Court.—The „at. 12 Geo. 1. 
c.31, extended the time to eight days after term; and 
impowered one Judge or Baron to fit in the abſence of 
the Chief,—Szar. 24 Geo. 2. c. 18, extended the time 
after Term till further to 14 days. 


JusT1ces of BoTH BENCHEs, Shall decide pleas 
commenced before other matters be arraigned, Stat. 
Weſtm. 1. 3 Ed. 1. c. 45. See this Dict. titles King's 
Bench; Common Pleas, 


Jusriegs In Eyre, Juſticiarii itinerantes. 80 
termed of the old French word erre, as a grand erre, i.e. 
magnis itineribus, proverbially ſpoken ] Theſe, in an- 
cient time, were ſent with commiſſion into divers coun- 
ties to hear ſuch cauſes eſpecially, as were termed Piea: 
of' the Crown. And this was done for the eaſe of the 
people, who muſt elſe have been hurried to the King's 
Bench, if the caſe were too high for the county- couit“ 
They differed from the Juſtices of Ojer and Terminer, who 
were ſent upon one or a few ſpecial cauſes, and to one 
place; whereas the Zr/tices in Eyre were ſent through the 
provinces and counties of the land, with more indefinite 
and general commiſſion, as appeareth by Brador, lib. 3. 


cc. 11, 12, 13. and Bretton, cap. 2. 


And again, becauſe the Jultices of Oyer and Termi- 
ner were ſent uncertainly upon any uproar, or other oc- 
caſion in the country; but theſe in Eyre (as Mr. Gabi 
ſets down in the Preface to his Reading) were ſent but 
once in every ſeven years; with whom agrees Horne in 
his Mirror of Juſtices, l. 2. c. Queux potent etre attoursy 
Oc. OI. 2. cap. Des peches criminals, Sc. al fuit del Nor, 
Sc. And lib. 3. cap. De Fujtices in Eyre: Where he allo 
declares what belongs to their office. But according to 
Orig. Juridiciales, they went oftener. "Theſe were inſti- 
tuted by King Herr, the Second, as Camden in his Brit. 
witnefleth, pag. 104. —Hoveden par. poſt. ſuor. Annal. fel. 
113, hath of them theſe words, Jaſticiarii itinerantes, cen- 


ſlituti per Henricum ſecundum, gui diviſit Regnum faum in 
ſex partes, per quarum ſingulas tres Juſticiarios itinerantes 


conſtituis, Sc. In ſome reſpect they reſembled our 7 
tices of Aiſe at preſent, though their authority and man- 
ner of proceeding much differ. 1 %. 293: Cowell. See 


ante tit. Juſtices of Alfie. 


Jos ric or THr Fox FEST, Zofticiarin; foreftie;] Is 
a Lord by his office, and hears and determines all offences 
within the foreſt, committed againſt vert or veniſon: Of 
theſe there are two, whereof one hath juriſdiction over 
all forets on this fide Trent, the other of all beyond it. 
The chief point of their juriſdiction confiſteth upon the 
articles of the King's charter, called Chara de fore a, 
made ann g Hen, 3. concerning which fee Camd Brit. 

: | p 


2 f. 214. 
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JUSTICES —or GAOL-DELIVERY —or OvER, Oc. 


214. The court where this Juftice ſits and determines, 
is called Ie juſtice ſeat of the foreſt, held once every three 
ars. Manwoed"'s Foreſt Laxvs, cap. 24. Fle is alſo 
called Fuftice in Eyre of the Foreſt; and is the only 7 
#ice that may appoint a deputy by the ſtatute of 32 Her. 8. 
c. 35. See title Foreſt. 


JusTiczs or GaOL-DELIVERY, Fu/iiciari: ad 
Calas aeliberandas.] Are thole who are tent with commil- 
ſion, to hear and determine all cauſes appertaining to 
fuch, who for any offence are caſt into gaol : part of 
their authority is to puniſh ſuch as let to mainprize thoſe 
priſoners who are not bailable by law, nor by the 
ſtatute De Finibus, cap. 3. F. N. B. fol. 15 1. Theſe ſeem 
in ancient time to have becn lent into the country upon 
ſeveral occaſions; but afterwards Juſtices of Ajije were 
likewiſe authorized to the like purpoſes. {ns 4 £4. 3. 
c. 3. Their oath 1s all one with others of the King's 7 
tices of either Bench. See fat. 2 E. 3. c. 2: Old Abridg- 
went of the Statutes, tit. Sacramentum Tufticiaricrum : 
Cowell, Juſtices of Aſſiſe, if laymen, ſhall deliver the 
gaols. Stat. 27 Ed. 1. ff. 1. c.3.—The Juſtices of Peace 
hall deliver over their indictments to the juſtices of 
Gaol- delivery. Stat. 4 Ed. 3. c. 2.—See poſt, Fuſtices of 


Oyer and Terminer, 


Jusrick or ruE HunDpRED, Juſticiarius Hun- 
dredi.] Erat ipſe hundredi Dominus, gui et centurio et cen- 
renarius, hundredique aldermannus appellatus eff, Preerat 
omnibus hundredi friborgis, congnovitque de cauſis majuſculis, 
gue in eiſdem finiri non potuerunt. Spelm. See title Hundred. 


Jusricks or THE Jews, Ju/ticiarii ad cuſtodiam Fu- 
dæorum affignati.] King Richard I. after his return out of 
the Holy Land, anno 1194, appointed particular Juftices, 
laws, and orders, for preventing the frauds, and regulat- 


ing the contracts and uſury of the Jeaus. Howeden, parte 


p,. p. 745: Clauſ. 3 Ed.1. n. 19. 


Jusriets or LA RBOUR ERS. Juſtices heretofore ap- 
pointed to redreſs the frowardneſs of labouring men, who 
would either be idle, or have unreaſonable wages. See the 
old Statutes 21 Ed. 3. c. 1: 25 Ed. 3. c. 8: 31 Ed. 1. c. 6. 


Jusrieks or Nis1 Prius, Are all one at this time 
with Jaſtices of Ache, for it is a common adjournment of 
& cauſe in the Common Pleas, to put it off to ſuch a day, 
N. Prius Fuſticiarii venerint ad eas partes ad capiendas aſ- 
has; unleſs the Juitices ſhall fit come to a place named to 
take the aſſiſes; which they are ſure to do; and upon this 
clauſe of adjournment they are called 7u/tices of NViſi Prius, 
as well as Juſtices of Aſſiſe. Their commiſhon you may 
ſee in Cromp. Juriſ. fol. 204 ; yet with this difference be- 
tween them, that Tuftices of Ae have power to give 
jadginent in a cauſe, but Zuftices of Nis Prius only to 
take the verdict. But in the nature of both their func- 

ions, this ſeems to be the greateſt difference, that 7u/tices 
of Nifi Prius have to deal in cauſes perſonal as well as 
real; whereas Tuſtices of Aſfjiſe, in ſtrict acceptation, 
meddle only with the poſſeſſory writs called 4/i/e. Covell. 


See title Jaſtices of Aſiſe ; and titles Fury; Judges; Afſiſe. 
| 5 


Jus Tricks oF O YER AND TERMIN ER, Juſbiciarii 
ad Gudiendum & terminandum.] Were Juſtices deputed 


| 


upon ſome ſpecial or extraordinary occaſions. FV 
in his Nat. Brev. faith, That the commiſſion 4O. ++ ,,, 
Terminer is directed to certain perions upon any preat rig, 
inſurrection, heinous miſdemeanors, or trefpaiſes com! 
mitted. And becauſe the occaſion of granting this com. 
miſſion ſhould be maturely weighed, it is provided hy 
the ſtatute made 2 Ed. 3. c. 2, That no ſuch commiſicy 
ought to be granted, but that they ſhall be dilpütch— 
ed before the Juſtices of the one Bench or other, or 
Tuſtices errant, except for horrible treſpaſſes, and that hi 
the ſpecial tarour of the King. The form of this con 
miſſion, jee F. N. B. F. 110. 

The Courts of Oyer and Terminer, and general Ga:/. 
delivery, are of a general nature, and univerſally difiuſ:4 
over the kingdom; but yet are of a local juriſdiction, 
and confined to particular diſtricts. Theſe are held he. 
fore the King's Commiſſioners, among whom are uſually 
two Judges of the Courts at Feftmin/ter, twice in every 
year, in every county of the kingdom ; except the four 
northern ones, where they are held only once, and Lan- 
don and Middleſex, wherein they are held eight times, 
Theſe were {lightly mentioned under the foregoing atticle, 
Fuſtices of Ajjiſe ; and under title Ae, it is obſerved, 


that, at what is uſually called the Aſſiſes, the Judges f. 


by virtue of five ſeveral authorities : two of which, the 
Commiſſion of M and its attendant juriſdiction of N. 
Prius, being principally of a civil nature, are there ex- 
plained : to which may here be added, that theſe Juſtices 
have, by virtue of ſeveral ſtatutes, a criminal juriſdictio 
alſo, in certain ſpecial cafes. 2 Hal. P. C. 30: 2 Hans, 
P.C.c.7. As to another authority, the Commiſſion 0: 
the Peace; See poſt, title Juſtices of the Peace. It may 
here be mentioned, that all the Juſtices of the Peace of 
any county wherein the aſſiſes are held, are bound by las 
to attend them, or elſe are liable to a fine, in order to return 
recognizances, &c.and to aſſiſt the Judges in ſuch matters 
as lie within their knowledge and juriſdiction, and in 
which ſome of them have probably been concerned, by 
way of previous examination. But the authority now to 
be explained is the commiſſion of Oper and Terminer, id 
hear and determine all treaſons, felonies, and nuſde— 
meanors. This is directed to the Judges and {everal 
others, or any two of them; but the Judges or S-rjeants 
at Law only are of the quorum, fo that the reſt cannot att 
without the preſence of one of them. The words of the 
commiſſion are, ** to inquire, hear, and determine :* 10 
that by virtue of this commiſſion they can only proceed 
upon an indictment found at the fame afüſes; tor they 
muſt firſt inquire, by means of the Grand jury or Inquett. 
before they are empowered to hear and determine by the 
help of the Petit Jury. Therefore they have betices a 
theſe a commiſſion of general Gao!-delryery, which en 
powers them to try and deliver every priſoner, who (hal 
be in the gaol when the Judges arrive at the circuit tow, 
whenever, or before whomſoever indicted, or for hat 
ever crime committed. It was anciently the courle t, 
iſſue ſpecial writs of gaol-delivery for each particu: 
priſoner, which were called the Writs de bono et mu; 
2 118. 43: but theſe being found inconvenient and op- 
preſſive, a general commiliion for all the priſoners has 
long been eſtabliſhed in their ſtead. So that, one way o- 
the other, the gaols are in general cleared, and all ot 
fenders tried, puniſhed, or delivered, twice in ever} 
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JUSTICES, 


Sometimes alſo, upon urgent occaſions, the King utues 
a ſpecial and extraordinary commiſſion of Oper and Yer- 
„ner, and Cacl. delivery, confined to thoſe olfences which 
land in necd of immediate inquiry and puniſhment, upon 
which the courſe of proceeding is much the ſame as 
upon general and ordinary commiitions, 


Formerly it was held, in purſuance of the ſtatutes 8 R. 2. 


4 2: 33H.8. c. 4, that no Judge or other lawyer could 
act in the commiſſion of Oyer and Terminen, or in that of 
Gao!-delivery, within l. own county where he was born 
or inhabited; in like manner as they are prohibited from 
being Judges of Aſſiſe, and determining civil cauſes. 
But that local partiality, which the jealouſy of our an- 
celtors was careful to prevent, being judged leſs likely to 
operate in the trial of crimes and miſdemeanors, than in 
matters of property and diſputes between party and 
party, it was thought proper by the fat. 12 Geo, 2. c. 27, 
to allow ary man to be a juſtice of Oyer and Terminer 
and general Gaol-delivery within any county of England, 
4 Comm. 269 —271. In fine, as the Juſtices of A and N 
Prius are appointed to try civil cauſes, ſo are the Juſtices 
of Oyer and Terminer and Gas- delivery to try inditments 
for crimes all over the kingdom, at what are generally 
denominated the Circuits or Aſſiſes; and the towns where 
they come to execute their commiſſions are called the 
Aſliſe towns, and generally the County towns. 


Jusriess OF THE Pavilion, Jufliciarii Payi- 
lorit]. Are certain Judges of a Piz-powder Court, of a 
moſt tranſcendent juriſdiction, held under the Biſhop of 
Wincheſter at a fair on Sr. Giles*s Hill near that city, by vir- 
tue of letters patent granted by Richard II. and RA. IV. 
Epiſcopus Wynton, & Juccefſeres ſues, à̃ tempore quo, Qc., 
Juſticiarios /uos, gut wecantur Juſticiarn Pavilions, cog- 
nitiones placitorum & aiiorum negotiorum eddem feria 
durante, necnon claves pertarum & ciſtcdiam prædictæ 
civitatis nor Wynton, pro certo tempore feria illius, 
& nonnul/as alias libertater, immunitates & conſuetudines 
babuiſſe, Fe, See the patent at large in Pryune's Animad. 
on 4 It. fal. 191. 


Jusriegss or THE PEACE; 

Judges of Record, appointed by the King's commiſ— 
ſion to be Juſtices within certain limits; generally within 
the counties where they are reſident; for the conſervation 
of the peace, and for the execution of divers things com- 
prehended within their commiſſion, and within divers ſta- 
totes committed to their charge. Dat. c. 2. See Burns 
J. tit. 7uftices of the Peace. The principal of theſe is the 
Los Rotulorun, or Keeper of the Records of the County. 
I Comm. 349. | 

I. Of the Origin of the/e Officers. 
II. Of their Commiſſion, ard its Determination. 
III. Of their Qualifications. 
IV. Of their Peer, Duty, and Offce. 

I. The Common Law hath ever had a ſpecial care 
and regard for the conſervation of the peace : for peace 
is the very end and foundation of Civil Society. And 
therefore before the preſent conſtitution of Juttices was 
vented, there were peculiar officers apointed by the 
common law for the maintenance of the public peace. 
Of cheſe, ſome had and ſtill have this power annexed to 
other offices which they hold; others had it merely by it- 
ſelf, and were thence named C uſtoges or Cenſervatores 


—OF THE PEACE. 


Pacis. Thoſe that were ſo virrate officis ſtill continue: 
but the latter ſort are ſuperſeded by the modern Juſtices. 
Ihe King's Majeſty is, by his office and dignity royal, 
the principal Coulervator of the peace within all his do- 
minions, and may give authority to any other to ſee the 
peace kept, and to puniſh ſuch as break it: hence it is 
uſually called the King's Peace. Lamb. Eirenarch. 12.— 
The Lord Chancellor or Keeper, the Lord Treaſurer, 
the Lord High Steward of England, (when any ſuch 
oflicers are in being, ) and all the Juſtices of the Court of 
King's Bench (by virtue of their offices), and the Maſter 
of the Rolls (by preſcription), are general Conſervators 
of the peace throughout the whole kingdom, and may 
commit all breakers of it, or bind them in recognizances 
to keep it. Lamb. 12. The other Judges are ſo, only in 
their own courts. The Coroner is alſo a Conſervator of 
the peace within his own county; as is alſo the Sheriff; 
and both of them may take a recognizance or ſecurity of 
the peace. Britt. 3: F. N. B. 81. Conſtables, tything- 
men, and the like, are alſo conſervators of the peace 
within their own juriſdictions; and may apprehend all 
breakers of the peace, and commit them, till they find 
ſureties for their keeping it. Lamb. 14. See title Conflable. 
Thoſe that were, without any office, ſimply and merely 
Conſervators of the peace, either claimed that power by 
preſcription, or were bound to exercile it by the tenure of 
their lands; or, laſtly, were choſen by the frecholders 
in full county- court before the Sheriff; the writ for their 
election directing them to be choſen de probioribus er 
potentieribus comitatds ſui in cuſtedes pacis. Lamb. 15—17. 
But when Queen Jabel, the wife of Eguward 11. had 
contrived to depoſe her huſband, by a forced reſignation 
of the crown, and had ſet up his fon Edu III. in his 
place, this being a thing then without example in Eng- 
land, it was feared would much alarm the people: eſpe- 
cially as the old King was living, though hurried about 
from calle to caille, till at laſt he met with an untimely 
death, To prevent therefore any riſings, or other dif- 


Sheriffs in Eng/and, the form of which is preſerved by 
Thomas Wallmgham, Hit. A. D. 1327; giving a plau- 
fible account of the manner of his obtaining the crown ; 
to wit, that it was done 7p/ius patris bene placito; and 
witha! commanded each Sheriff, that the peace be kept 
throughout his bailiw ick, on pain and peril of diſinheritance 
and loſs of life and limb. And in a few weeks after the 
date of thele writs, it was ordained in parhament, by Vat. 
1 E. 3. c. 16, that, for the better maintaining and keep- 
ing of the peace in every county, good men and lawful, 
which were no maintainers of evil, or barretors in the 
county, ſhould be Me to keep the peace. And. in 
this manner, and upon this occaſion, was the election of 
the conſervators of the peace taken from the people and 
given to the King, Lamb. 20; this aſſignment being con- 
ttrued to be by the King's commiſſion, fats. 4 E. 3. c. 2: 
18 E. 3. . 2. c. 2. But ſtill they were only called Con- 
ſervators, Wardens, or Keepers of the Peace; till the 
ſat. 34 E. 3. 1, gave them the power of trying fe- 
lonies; and then they acquired the more honourable ap- 
pellation of Jultices, Lamb. 23. 

Polidere Virgil ſays, that Juſtices of the Peace had 
their beginning in the reign of #haml. called the Con- 
23 but Sir Edwwar? Cie was of opinion, that in the 


eth year of K. Ed. I., Prima fuit inſtitutio Fufticiaricrun 
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JUSTICES or Tu: PEACE II. 


pro pace conſervanda, Mr. Prynne affirms, that in the reign 
of King Hen. III. after the agreement made between that 
King and his barons, Guardians ad pacem conſervandam 
were conſtituted: And Sir Henry Spelman differs from 
both theſe, being of opinion that they were not made 
until the beginning of the reign of King Ed. III. when 
they were thought neceſſary for ſuppreſſing commotions, 
which might happen upon dethroning of K. Ed. II. It is 
certain the general commiſſion of the peace, by ſtatute, 
began 1 Ed. III; though before that time there were 
particular commiſſions of peace to certain men, in certain 
places; but not throughout England. 2 Nelſ. 46. 1063. 
To explain further what has been ſaid above, as to the 
election of the Conſervators of the peace being taken 
from the people and given to the King, it ſhould be re- 
marked, that ſuch election, when made, was by force of 
the King's writ; after which election ſo made and re- 
turned, the King directed a writ to the party ſo elected, 


to take upon him and execute the office, until the King 


ſhould order otherwiſe. 2 /»/?. 558, 9. | 

Juſtices of Peace were formerly to be allowed 4s. 
a-day during their attendance at the quarter ſeſſions, to 
be paid by the Sheriffs of counties. 12R.3: 2 H. 5: 
18 H. 6. 


IT. Theſe Juſtices are appointed by the King's ſpecial 
commillion under the Great Seal, the form of which was 
ſettled by all the Judges, 4. D. 1590: Lamb. 43. 35 
The power of conſtituting them is only in the King; 
though they are generally made at the diſcretion of the 
Lord Chancellor or Lord Keeper, by the King's leave ; 
and the King may now appoint in every county in Exgland 
and Wales as many as he ſhall think fit. 1 /»/t. 174, 175. 
See pot. III. Their commiſſion appoints them all, jointly 
and ſeverally, to keep the peace; and any two more of 
them to inquire of and determine felonies and other miſde- 
meanors : in which number ſome particular Juſtices, or 
one of them, are directed to be always included, and no 
buſineſs to be done without their preſence; the words of 
the commiſſion running thus, © Yv9rum (Of whom) ali- 
grem verum, A. B. C. D. c. unum e wolimmns, any one 
of you the aforeſaid A. B. C. D. &c. we will ſhall be 


one; whence the perſons ſo named are uſually called 


Juſtices of the Quern. And formerly it was cul- 
tomary to appoint only a ſelect number of Juſtices, emi— 
nent for their {kill and diſcretion, to be of the Qu; but 
row the practice is to advance almoſt all of them to that 
dignity, naming them all over again in the Querum clauſe, 
except perhaps only ſome one perſon for the ſake of pro- 
priety : and no exception is now allowable for not ex- 
preſſing in the form of warrants, orders, Sc. that the 
Juſtice who iſſued them is of the Quzrum. Stat. 26 Geo 2. 
c. 27. See alſo fat. 7 Geo. 3. c. 21. When any Juſtice 
intends to act under this commiſſion, he ſues out a writ of 
Dedimus pote/tatem, from the Clerk of the Crown in Chan- 
cery, empowering certain perſons therein named to ad- 
miniſter the uſual oaths ro him; which done, he 1s at 
liberty to act. N 

As the office of theſe Juſtices is conferred by the King, 
ſo it ſubſiſts only during his pleaſure ; and is determinable, 
1. By the demiſe of the Crown ; that is, in fix months 
after. Sat. 1 Aun. c. 8. But if the fame Juſtice is put 
in commiſſion by the Succeſſor, he ſhall not be obliged to 
ſue out a new «edims, or to ſwear to his qualification | 


] 


afreſh, fat. 1 Geo. 3. c. 13: nor, by reaſon of any new 
commiſlion, to take the oaths more than once in the lame 
reign. Sat, 7 Geo. 3. c. 9.—2. By expreſs writ under the 
Great Seal, diſcharging any particular perſon from bein 

any longer Juſtice, Lamb. 67.3, By. ſuperſeding the 
commiſſion by writ of /aper/edeas, which ſuſpends the 
power of all the Juſtices, but does not totally deſtroy it, 
ſeeing it may be revived again by another writ called a 


| procedendo,—4. By a new commiſſion, which virtually, 


though ſilently, diſcharges all the former Jutices that 
are not included therein; for two commillions cannot 
ſubſiſt at once.—5. By acceſſion of the ofiice of Sheriff 
or Coroner. Sat. 1 Mar. ſt. 1. c. 8. [A Sheriff cannot 
act as Juſtice during the year of his office: but it hay 
been obſerved, that neither this ſtatute referred to by 
Blackſtone, nor any other, diſqualifies a Coroner from 
acting as a Juſtice of the Peace; nor do the two offices 
in their nature ſeem incompatible. 1 Comm. c. 9. 1. 14.] 
Formerly it was thought, that if a man was named. in 
any commiſſion of the peace, and had afterwards a new 
dignity conferred upon him, that this determined his 
office; he no longer anſwering the deſcription of the 
commiſſion ; but now by Hat. 1 E. 6. c. 7, it is proviced, 
that, notwithſtanding a new title of dignity, the [ullice 
on whom it is conferred ſhall ſtill continue a Juſtice. If 
a new commiſſion is made and granted for Yee f 
Peace, out of which ſome of the Juſtices in the old com- 
miſſion are omitted, yet what acts they do as Juſtices are 
lawful till the next ſeſſions, at which the new commit. 
fion is publiſhed; and when the new commiſſion is pub. 
liſhed, they are to take notice of it, and not act further, 
Moor. 187. Though by granting a new commiſlion, dil. 
charge under the Great Seal, acceſſion of another office, 
and by the demite of the King, the power and offices of 
Jultices of Peace determine, 4 /. 165 ; yet till then 
they are empowered to act in a great many Particular 
caſes by ſtatute. 

On renewing the commiſſion of the peace, (which ge- 


nerally happeneth as any perfon is newly brought into 


the ſame,) there cometh a writ of Dedimus poteſtaten di- 


rected out of Chancery, to ſome antient Juſtice (or 
other} to take the oath of him which is newly inſerted, 
which is uſually in a ſchedule annexed: and to certity 
the {ame into that court, at ſuch a day as the writ com- 
mandeth. Unto which oath are uſually annexed the oaths 
of allegiance and ſupremacy. Lamb. 53. 
The form of which oath of office at this day is as fol- 
loweth: 8 | 
© YE ſhall ſwear, that as Juſtice of the Peace in the 
county of W. in all articles in the King's commiſiion to you 
directed, you ſhall do equal right to the poor and to the 
rich, after your cunning, wit, and power, and after thi 
laws and cuſtoms of the realm, and ſtatutes thereof made: 
And ye ſhall not be of counſel of any quarrel bang- 
ing before you: And that ye hold your ſeſſions after 
the form of the ſtatutes thereof made: And the iſſues, 
hnes, and amerciaments that thall happen to be made, 
and all forfeitures which ſhall fall before you, ye ſhall 
cauſe to be entered without any concealment (or em- 
bezzling), and truly ſend them to the King's Exchequer, 
Ye ſhall not let, for gift or other cauſe, but well and 
truly ye ſhall do your office of Juſtice of the Peace in that 
behalf: And that you take nothing for your office of 
Juſtice of the Peace to be done, but of the King and fees 
| accultomed, 
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JUSTICES or Tax PEACE III. IV: 


xccuſtomed, and coſts limited by ſtatute. And ye ſhall 
not direct, nor cauſe to be directed, any warrant (by you 
zo be made) to the parties, but ye ſhall direct them to 
the bailiff of the ſaid county, or others the King's officers 
or miniſters, or other indifferent perſons, to do execution 
thereof. So help you Go.“ Burn. F. tit. Zuftices of 
the Peace III. 


III. Touching the Number and Qualifications of theſe 
uſtices; it was ordained by „at. 18 E. 3. c. 2, that wo 
or three of the beſt reputation in each county ſhould be 
afigned to keep the peace. But theſe being found rather 
too tew for that purpoſe, it was provided by fat. 34 E. 3. 
6. 1, that one lord, and three or four of the moſt worthy 
men in the county, with ſome learned in the law, ſhall be 
made Juſtices in every county. But afterwards the 
number of Juilices, through the ambition of private per- 
ſons, became ſo large, that it was thought neceſſary, by 
fats, 12 Ric. 2. c. 10. and 14Rzc.2. c. II, to reſtrain them 
at firſt to fix, and afterwards to eight only. But this rule 
is now diſregarded, and the cauſe ſeems to be (as Lambard 
obſerved long ago) that the growing number of ſtatute laws, 
committed from time to time to the charge of Juſtices of 
the Peace, have occaſioned alſo (and very reaſonably) 
their increaſe to a larger number. And as to their quali- 
keations, the ſtatutes juſt cited direct them to be of the beſt 
reputation, and moſt worthy men in the county; and far. 
13Ric. 2. c 7, orders them to be of the molt ſufficient 
knights, eſquires, and gentlemen of the law. Alſo, by /ar. 
2 Hen. 5. H. 1. 4; and ft. 2. c. 1, they muſt be reſident 
in their ſeveral counties. And becauſe contrary to theſe 
{atutes, men ot ſmall ſubſtance had crept into the commiſ- 
ſtoa, whoſe poverty made them both covetous and con- 
temptible, it was enacted by far. 18 Hen. 6. c. 11, that no 
Juice ſhould be put in commiſſion, if he had not lands 
to the value of 20/. fer ani. And the rate of money 
being greatly altered ſince that time, it was enacted by 


ſatutes 5 Geo. 2. c. 18: 18 Geo. 2. c. 20, that every Juſ- 


tice, except as is therein excepted, ſhall have 1c0/. per 
aunam clear of all deductions; and, if he acts without ſuch 
qualification, he ſhall forfeit 10 This qualification is 
almoſt an equivalent to the 20/7. fer annum required in 
Henry the Sixth's time; and of this the Juſtice muſt now 
make oath. Sar. 18 Geo. 2. c. 20. Allo, it is provided 
by the fat. 5 Geo, 2. c.18, that no p ractiſing attorney, ſ li- 
citor, or proctor, ſhall be capable of acting as a juſtice 
of the Peace for any county. 

The ſaid fat. 18 Geo. 2. c. 20, provides that no perſon 
mall be capable of being a juſtice of Peace, or acting as 
fuch, who ſhall not have in law or equity, for his own uſe in 
Pe lion, a freehold, copy hold, or cuſtomary eſtate for life, 
or ſome greater eſtate, or for years determinabis upon a 
life or lives, or 21 years, in lands, &c. of the clear yearly 


value of 100 J. over and above all incumbraaces, rents, 


and charges; or entitled to the immediate reverſion or re- 
mainder in lands, Sc. of 300 J. per ann. and who ſhall 
not take the oath in this act mentioned, under the pe- 
nalty of 100/. to be recovered by action of debt, and 
tue proof of the qualification to lie on the defendant ; and 
iF he infiſts on any lands not mentioned in the oath, he is 
io give notice of them; and lands, not mentioned in the 
bath or notice, are not to be allowed. This act not to 
extend to Corporation Jaitices, or to the eldeſt ſons cf 
Leers, and of gentlemen qualiſied to be knights of ſhires, 


— 


( 


the officers of the Board of Green Cloth, principal Officers 
of the Navy, Under Secretaries of State, Heads of Col- 
leges, or to the Mayors of Oxford and Cambridge ; all of 
whom may act without any qualification by e tate. 


IV. The Power, Office, and Duty of a Juſtice of the 
Peace depend on his commiſſion, and on the ſeveral 
ſtatutes which have created objects of his juriſdiction, 
His commiſſion, firſt, empowers him fingly to conſerve 
the peace; and thereby gives him all the power of the 
antient conſervators at the common law, in ſuppreſſing 
riots and affrays, in taking ſecurities for the peace, and 
in apprehending and committing felons, and other in- 
ferior criminals. It alſo empowers any two or more to 
determine all felonies, and other offences; which 15 the 
ground of their juriſdiꝶ ion at the Seſſions. And as to the 
powers given to one, two, or more Juſtices by the ſeveral 
ſtatutes, which from time to time have heaped upon them 
ſuch an infinite variety of buſineſs, that few care to 
undertake, and fewer underſtand, the office; they are 
ſuch, and of fo great importance to the public, that the 
country is greatly obliged to any worthy magiſtrate that, 
without ſiniſter views of his own, will engage in this 
troubleſome ſervice 1 Comm. c.9: and fee 4 Comm. c. 20. 
If therefore a well-meaning Juſlice makes any un- 
deſigned ſlip in his practice, great lenity and indulgence 
are ſhewn to him in the Courts of Law; and there are 
many ſtatutes made to protect him in the upright diſ- 
charge of his office; which, among other privileges, 
prohibit ſuch Juſtices from being ſued for auy ov erſights 
without notice be ore-hand; and ſtop all ſuits begun, on 
tender made of ſuſſicient amends. See fats. 7 Jac. I. c. 5: 
21 Jac. 1. c. 12: 24 Gez. 2. c. 44. But, on the other 
hand, any malicious or tyrannical abuſe of their office 13 
uſually ſeverely puniſhed; and all perſons who recover a 
verdi& againſt a Juſtice, for any wilful or malicious in- 
jury, are entitled to double colts. See 1 Comm. 350—4- 

Juſtices of Peace are to hold their ſeſſions four times a 
year, f. e. the firſt week after M:chacimas, the Epiphany, 
Zaſber, and St. Thomas called Becker, being the 7th of 
July. Stats. 36 Ed. 3. c. 12: 12R.2. c. 10. They are 
Juttices of Record, for none but Juſtices of Record can 
take a recognizarice of the peace. Every Juice of Peace 
hath a ſeparate power, and may do all acts concerning 
his office apart and by himſelf; and even may commit 
a fellow Juſtice upon treaſon, felony, or breach of the 
peace: and this is the ancient power which Confervators 
of the peace had at cemmon law. But it has been held, 
that one Juſtice of the Peace cannot commit arother 
Juſlice, for breach of the peace; though the Juſtices in 
ſeſſions may do it, Lamb. Ju. 3%5 : Fenk. Cent. 174 
By ſeveral ſtatutes Juſtices may act in many caſes where 
their commiſſion doth not reach; the itatutes themſelves 
being a ſuſlicient commiſſion. Lamb. 5b. 4: Weed"s Inft. 
79, 30. 

The ſtatute 4 H. 7. c. 12, (and fatutes 33 H. 8. e. 10: 
37 H. 8 c. ,] give them a tarther general power than 
is expreſſed either in their commuſhion, or in any parti- 
cular ſtatute. The particular ſtatutes are to be exc- 
cuted as they direct; wherein it no expreſs poacr is 
given to any one Jullite, he can admontth only, aud if 
not obeyed, may make preferunent Ct the offence upon 
the ſtatute, and with his few Jufiices hear and deter- 
mine it in Seflions ; or he may bind tac offender to the 
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peace, or the good behaviour: ſome ſtatutes empower 
one Juſtice of Peace alone to act; ſome require two, 
three, four Juſtices, Sc. And where a ſpecial authority 
is given to Juſlices of Peace, it mult be exactly purſuec; 
or tne acts of the Juſtices will not be good. 2 SalZ. 475. 

If a Juſtice of Peace does not obſerve the form of pro- 
ceeding directed by ſtatute, it is coram nou judice, and 
void; but if he acts according to the direction of the ſta- 
utes, neither the Juſtices in ſeſſious nor B. R. can reverſe 
what he has done. Tones 170. So 

The power of Juſtices is minifterial when they are 
commanded to do any thing by a ſuperior authority, as 
by the court of B. R. Cc. In all other caſes they att as 
Judges : but they muſt proceed according to their com- 
miiion, Sc. Where a ſtatute requires any act to be done 


by two Juſtices, it is an eſlabliſhed rule, that if the act is 


of a judicial nature, or is the reſult of diſcretion, the two 
Juſtices muſt be preſent to concur and join in it, other- 
wiſe it will be void; as in orders of removal and filia- 
tion, the appointment of overſeers, and the allowance of 
the indenture of a pariſh apprentice: but where the act is 
merely miniſterial, they may act ſeparately, as in the al- 
lowance of a poor rate. 'I'his is the only act of two Juſ- 
tices which has yet been conſtrued to be miniſterial; and 
the propriety of this conſtruction has been juſtly queſtioned, 
4 Term Rep. 386. A Juſtice is to exerciſe his authority 
only within the county where he is appointed by his commi;- 
fien; not in any city which is a county of itſelf, or town 
corporate, having their proper Juſtices, Cc. though in 
other towns and liberties he may, Dar, 

From the general rule, that a Juſtice is to act only 
within his own county, two conſiderations ariſe : One, 
how far a Juſtice can act when he is out of the county; 
the other, when he is in the county, how far his power 
extends to other counties. | 

As to the former caſe, when he 1s out of the county, 
it is ſaid that the Juſtices have no coercive power when 
out of the county; and therefore that an order of baſtardy, 
or for payment of Jabourers' wages, made by them out of 
the county, is not binding. Yet it is ſaid, that recogniz- 
ances and informations wo/untarily taken before them in 


any place are good. 2 Hawk. P. C. And Hale ſays, 


that a Juſtice of the Peace may do a miniſterial a& out 
of his county, as examining a party robbed whether 
he knows the felons: but that he cannot do a com- 
pulſory act, as committing a perſon for not giving a 
recognizance. | 

When a Juſtice of Peace acts to compel another to per- 
form any thing required by law, as where he impriſons 
or commands any one to be impriſoned, &c. he cannot 
act out of the juriſdiction of his county; but he may take 
informations any where to prove offences in the county 


Where committed, and he principally reſides, or take a 
recognizance to proſecute. Cro. Car. 213. Now, how- 
ever, by „at. 28 Geo. 3. c. 49, any Juſtice acting as ſuch 


for any two or more counties, being adjoining counties, 
may act in all matters concerning any or either of the 
ſaid counties; and all acts of any ſuch Juſtice, and of any 
officer in obedience thereto, ſhall be as valid as if done 
in the county to which they relate. Provided that ſuch 
Juſtice be perſonally reſident in one of the ſaid counties 
at the time of doing ſuch act, and that his warrants, Cc. 
be directed, in the firſt inſtance, to the conſtable, &c, 
of the county to which the ſame relate. 
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As to the latter caſe, wherein it is ſuppoſed that tlie 
Juſtice's power is limited to that county only, the , 
24 Geo. 2. . 55, enatts, That where a Jullice ſhall grant 
a warrant againſt a perſon eſcaping or reſiding out of his 


juriſdiction, a Juſtice of the county, We. where ſuch per. 


fon ſhall refide, ſhall indorſe his name on the warrant, 
which ſhall be a tulncient authority to the perſon to 
whom the warrant was originally directed, to execute the 
wal rant, aud carry the perſon beſore the Juſtice who in. 
doiſed the warrant, or any other Juſtice of the ſame 
county, who, if the offence be bailable, ſhall take bail ſor 
the perſon's appearing at the next ſeſſions for the coun. 
ty, Sc. where the offence was committed, and d-liver 
the recognizance and all proceedings tothe conſtable, Ss. 
who apprehended the party, to be by him delivered to 
the clerk of the peace of the county, &c. where the ſack 
was committed; if the fact be not bailable, or the party 
ſhall not give bail, the conſtable may carry the party be. 
fore a Juſtice of the county where the fact was committed, 
No action lies againſt the Juſtice who indorſes ſuck war. 
rant, but only againſt the Juſtice who granted it, if cauſe. 

Juſtices either of the county from which t-nants 
fraudulently remove goods, or of that in which they are 
concerted, may convict the offenders in their reſpeRive 
counties. Unleſs facts are Rated to make the contrary 
appear, the court always preſumes in favour of the ads 
of inferior juriſdictions. R. v. Mergan, Cald. ca. 156.— 
Allo, by „at. g Geo. 1. c.7, a juſtice dwelling in a city 
or precinct, that is a county of itſelf within the county at 
large, may act at his own dwelling-houſe for ſuch county 
at large. This ſtatute is explained by „at. 28 Ge. z. 
c. 49. $7, which provides, that any Juſtice acting for any 
county at large, may act as ſuch at any place within any 
city, c. being a county of itſelf, and ſituate within, or 
adjoining to ſuch county at large; but not to extend to 
give ſuch Juſtices of the county, not being Juſtices of the 
city, &c. power to act in any matters relating to ſuch 
city, Ec. 

A man may be a Juſtice of Peace in one part of J. 
ire, and yet not be a juſtice of Peace in every part of 
the county; this county being divided into ſeparate rid- 
ings. Hill. 22 Car. B. R. 

By Hat. 16 Geo. 2. c.18, Juſtices of Peace may do all 
things relating to the laws for reliefof the poor, the paſſing 
and puniſhing vagrants, the repairs of the highways, 0r 
concerning parochial taxes or rates, although ſuch ]ul- 
tices are rated to the taxes, within any place where they 
execute their office: but no Juſtice ſhall act in determin- 
ing any appeal to the quarter-ſeſſions, from any order 
that relates to the pariſh where he is ſo charged. In the 
caſe of R. v. ) arpole, it was determined, that on an ap- 
peal to the ſeſſions, againit an order of removal, thoſe 
Juſtices who are rated to the relief of the poor in either 


of the contending pariſhes have not a right to vote. 


4 Term Rep. 71. 

By tat. 5 Geo 2. c. 19, on appeals to juſtices of Peace 
in the ſeſſions, they are to cauſe defects in form in orders, 
c. to be rectiſied xwi7hout charge, and then determine the 
matters according to the merits of the caſe; and their 
proceedings ſhall not be removed into B, R. without en- 
tering into recognizance of 50. to proſecute with effect, 
and pay coſts if affirmed. 

By flat. 13 Geo. 2. c. 18, no certiorari ſhall iſſue to re- 
mdve any order, made by J uſtices of Peace of any on 
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e- or at the quarter-ſeſſions, unleis it be applied for 
within fix months, and proved on cath that fix days' notice 
ia writing was given to the Juſtices, by whom the order 
was made, that they or the parties concerned may thew 
cauſe agaiaſt it. See tit. Certiorari. 

if a commifiion of cer and terminer iſſues to hear and 
determine felonies, that determines the commiſſions of 
Juices of Peace as to iclonies, though not as to the 
peace, c. The ſtat. 1 & 2 P.& 20. c. 13, ciretts Juſ- 
tices of Peace to take examinations in caſes of felony and 
murder, and to certify them to tae Juſtices of paol- 
delivery, Oc. fince winch they forbear to try great 
felonies, 12. P. C. 166. 

juſtices of Peace may take an information againſt per- 
ſous committing treaſon ; iſſue warrants for their appre- 
tenfion, and commit them to priſon, Sc. They commit 


all felons in order to trial; and bind over the proſecutors 


to the Aﬀiſes: and if they do not cerity examinations 
and informations to the next gaol-delivery, or do- not 
bind over proſecutors, &c. they ſhall be fined, Dall. c. 11. 
bor petit larceny and fmall felonies, the Juthces in 
their Quarter Seſſions may try oftenders ; other felonies 
being ot courſe tried at the Aﬀliles; and in Caſe of fe— 
lonies, and pleas upon penal Ratutes, they cannot hold 
cognizance without an expreſs power given them by the 
ſtatutes, Juſtices of Peace in their ſeſſions cannot try a 
caule the ſame ſeſſions, without conſent of parties, Sc. 
for the party ought to have convement time, or it will 
be error. Cro, Car. 317 : Sid. 534. Nor can the ſeſſions 
of ]uſtices refer a matter which ought to be tried, to be 
determined by another ſeſſion; yet they may refer a 
thing to another to exainine, and make report to them 
for their determination. 2 Salk. 477. The Seſſions is all 
as one day, and the Juſtices may alter their judgments 
at any time while it continues. 17d. 494. See tit. S. 
t is incident to the office of a j uſtice of Peace to com · 
mit offenders : and a Juſtice may commit a perſon that 
doth a felony in his own view, without warrant ; bug if it 
be on the information of another, he muſt make a war- 
rant under hand and ſeal for that purpoſe. If a juſtice 
iflaes a warrant to arreſt a felon, and the accuſation be 
falſe, the Juſtice is excuſed, where a felony is committed: 
if there be no accuſation, action will lie againſt the J uſlice. 
Leon. 187. A Juſtice makes a warrant to apprehend a 
felon, though he is not indicted, he who executes the 
warrant ſhall not be puniſhed. 13 Rep. 76: Cro. Fac. 432. 
If complaint and oath be made before a Juſtice of Peace, 
by one, of goods ſtolen, and that he ſuſpects they are in 
ſuch a houſe, and ſhews the cauſe of his ſuſpicion ; the 
Juſtice may grant a warrant to the conſtable, Sc. to 
ſearch in the place ſuſpected, and ſeize the goods and 
perſon in whoſe cuſtody they are found, and bring them 
before him, or ſome other Juſtice, to give an account 
how he came by them; and farther to abide ſuch order, 
28 to law ſhall appertain, 2 Hale's Hi. P.C.114. The 
ſearch on theſe warrants ought to be in the day-time, and 
doors may be broken open by conſtables to take the 
gods; which are to be depoſited in the hands of the 
heriff, &c, till the party robbed hath proſecuted the of- 
lender, to have reſtitution, 17d. 150, 151. | 
A Jullice of Peace may make a warrant to bring a per- 
on before himſelf only, and it will be good; though it 
> uſual to make warrants to bring the offenders before 


um or any other Jullice of the county, Sc. And if a 
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Juſtice directs his warrant to a private perſon, he may 
execute it. 5 Rep. 60: 1 Salk. 347. 

It ſeems now to be irdiſputable, that in all ce ſes where 
Juftices of Peace have a juriſdiction over the offence, 
ney may grant a warrant in order to compel the perion 
2ccuſed to appear before them; for it would be aviurd 
to give them power to examine an offender, unl!s they 
had alſo a po.verto compel him to attend and ſubmit to fach 
examination. 2 Zawk, P. C. c. 13. 15. And this extends 
undoubtedly to all treaſons, felomes, and breaches cf ihe 
peace, and alto to all fuch offences as they have power 
to puniſh by ſtatute. Sir E. Cote indeed hath laid ic 
down, that a Juſtice of the Peace cannot jiſſue a warrant 
to apprehend a felon upon bare ſuſpicion 3 no, not even 
till au indictment be actvally found; 4 Ii. 176: and the 


contrary practice is by others held to be grounded rather 


upon connivance, than the expreis rule of law, though nw 
by long cuſtom eſtabliſhed. 2 Hau. P.C.c.13. $16. A 


doctring which would in moſt caſes give a loot? to felons 


to eſcape without puniſhment; and therefore Sir Mat- 
ther Hale hath combated it with invincibſe authority 
and ſtrength cf reaſon; maintaining, 1. That a Juitice 
of Peace hath power to iſſue a warrant to apprehend a 
perſon accujed of felony though not yet indicted; 2 Hal. 
P. C. 108; and, 2. That he may allo iſtue a warrant to 
apprehend a perſon aspect of felony, though the ori- 
ginal ſuſpicion be not in himſelf, but in the party that 
prays his warrant, becauſe he is a competent judge of 
the probability, offered to him of ſuch ſuſpicion. Bat in 
boch caſes it is fitting to examine upon oath the party re- 
quiring a warraat, as well to aſcertain that there zs a 
ſelony or other crime actually committed, without which 
no warrant ſhould be granted; as alſo to prove the Cauſe 
and probability of ſuſpecting the party againſt whom the 
warrant is prayed. 16:4. 110. 'I'his warrant ought to be 
under the hand and ſeal of the Juſtice, ſhould ſet forth 
the time and place of making, and the caule for wnich 
it is made; and ſhould be directed to the conſtable, er 
other peace officer, (or, it may be, to any private per- 
ion by name:) Sa/+. 176: requiring him to bring the 
party either generally before any Juilice of the Peace fer 
the county, or only before the Juitice who granted it; 
the warrant in the latter caſe being called a ecial warrant. 
2 Haws, P. C. c.13.J 26, A general warrant to appre- 
hend all perſons ſuſpeRted, without naming or part (cular. 


ly deſcribing any perſon in fpecial, is illegal and void for” 


its uncertaiifty, 1 Hal. P. C. 580: 2 Hawk P. C. c. 13: for 
it is the duty of the magiſtrate, and ought not to be let 
to the officer, to judge of the ground of ſuſpicion. And 
a warrant to apprehend all perfons, guilty of a crime 
therein ſpecified, is no legal warrant: for the point, 
upon which its authority reits, is a fact to be decided vn 
a ſubſequent trial; namely, whether the perſon appre- 
hended thereupon be really J a1ity or not. It is there- 
fore in fact zo warrant at all ; for it will not jatify the 
officer who acts under it; whereas 2 warrant properiy 
penned, (even though the magiſtrate who iſſues it mould 
exceed his jut iſdiction,) will, by ac. 24 Gee. 2. 4. 41. at 
all events indemnity the officer who executes the fame 
miniſterially, And, when a warrant is received by the 
officer, he is bound to execute it, ſo far as the juriſdid cn 
of the magiſtrate and himſelf extends, A warrant from 
the Chief or other Juſtice of the Court of King's Ben k 
extends all over the kingdom; and is refed, or «:2te@, 
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Huglund; not Oxferd/hire, Berks, or any other particular 
county, But the warrant of a ſuſtice of the Peace in 
one county, as 7eri/hire, mult be backed, that is, ſigned, 
by a Juſtice of the Peace in another, as Middleſex, before 
it can be executed there. Formerly, regularly ſpeak- 
ing, there ought to have been a freſh warrant in every 
freſh county; but the practice of backing warrants had 
long prevailed without law, and was at laſt authoriſed 
by ats. 23 Geo. 2. c. 26: 24 Geo. 2. c. 55. And now, 
by fat. 13 Geo. 3. c. 31, any warrant for apprehending 


an Hugliſb offender, who may have eſcaped into Scotland, 


and vice wer/a, may be indorſed and executed by the 
local magiſtrates, and the offender conveyed back to 
that part of the united kingdoms in which ſuch offence 
was committed. 4 Comm. 290-=2. See ante. 

Juſtices of Peace may make and perſuade an agree- 
ment in petty quarrels and breaches of the peace, where 
the King is not entitled to a fine: though they may not 
compound offences, or take money for making agree- 
ments. Ny, 103, Juſtices may not intermeddle with 
property; if they do, action lies againſt them and the 
officers wao execute their orders. 3 Salk. 217. But ſee 


title Forcible Entry, 1 


A juſtice of Peace hath a diſcretionary power of bind- 
ing to the good behaviour; and may require a recogni— 
zance with a great penalty of one for his keeping of the 
peace, where the party bound 1s a dangerous perſon, and 
likely to break the peace, and do much miſchief, Paſch. 
1552: 2 Lill. Abr. 131, And where a perſon is to be 
bound to the good behaviour, for default of ſureties he 
may be committed to gaol. But a man giving ſecurity 
for keeping the peace in B. R. or the Chancery, may 
have a ſuper/edeas to the Juſtices in the country not to 


take ſecurity ; and ſo where a perſon hears of a war- 


rant out againſt him, and gives ſurety of the peace to 
any other Juſtice, &c. See title Peace, Surety of. 

If one make an aſſiul: upon a Juſtice of Peace, he 
may apprehend the'offender, and ſend him to gaol till he 
finds ſureties for the peace; and a Juſtice may record a 
forcible entry upon his ownwoliefiion : in other caſes he 
cannot judge in his own cauſe. /Yood's Ii. 81, Where 
a man abuſeth a Juſtice by words, before his face or be- 
hind his back, in relation to his office, he may be bound 
to his good behaviour; and if a juſtice of Peace be 
abuſed in the execution of his office, the offender may 
be alſo indicted and fined. Cremp. 149: 4 Rep. 16. To 
ſay of a Juſtice of Peace he doth not underſtand law, 


Ec. is indictable; and contempts againſt Juſtices are 


puniſhable by indictment and fine at the Seſſions. 3 Mad. 


139: 1 Sid. 144. But abuſing a Juſtice out of his office, 


by words that do not relate to his office, ſeems to ſtand 
only as in the caſe of other perſons. 

If a magiſtrate abuſes the authority repoſed in him by 
the law, in order to gratify his malice, or promote his 
private intereſts or ambition, he may be puniſhed alſo 
cri uinally by indictment or informatiom. But the Court 
of K. B. have frequently declared, that though a Juſtixe 
of Peace ſhould act iltegally, yet if he has acted candidly 
without any bad view or ill intention whatſoever, the 
Court will never punifh him by the extraordinary mode 


of an information, but will leave the party complaining 


to the ordinary method of proſecution by action or in- 
dictment. Burr. 556, 735, 1162: 1 Term Rep. 652, 
692. And in no cate wil the Court grant an informa- 


3 


tion, unleſs an application for it is made within the ſe. 
cond Term after the offence is committed; and unlefg 
notice of the application be previouily given to the Ty. 
tice, and the party injured will undertake to bring ng 
action. And if the party proceeds both by action arg 
indictment, the Attorney General will grant a ci py. 
ſequi to the indictment. Indeed where a Juſtice has 
commuted an involuntary error, without any corrupt 
motive or intention, it may be queſtioned, whether it is 
an indictable offence. 1 Comm: 354. c. 9: and Mir, 
Chriſiian's note there. 

Juſtices ſhall not be regularly puniſhed for aay thing 
done by them in Seſſions as Judges; and if a juſtice of 
Peace be ſued for any thing done in his office, he may 
plead the general iſſue, and give the ſpecial matter in 
evidence; and if a verdict goes for him, or the plaintiff 
be nonſuit, he ſhall have double coſts. Stat. 21 Fac. l. 
c. 12. Though if a Juſtice of Peace is guilty of any 
miſdemeanor in his office, Information lies againſt him 
in B. R. where he ſhall be puniſhed by fine and impri. 
ſonment. Sd. 192, If a perſon be never ſummoned by 
Juſtices of Peace, to be heard and make his defence, 
before the Juſtices make any order againſt him, it isa 
miſbehaviour for which an information will lie again 
them. See title Cenvicbian. 


The Court of B. R. will grant an information againſt 


a Juſtice of Peace on motion for ſending a ſervant to 
the Houſe of Correction without ſufticient caule ; if the 


Juſtice do not ſhew good cauſe, &c. Mod. Caf. in L. and 
E. 45, 46. And for contempt of laws, &c. attach- 
ment may be had againſt Juſtices of Peace in B. R. on 
motion of the Attorney General, &c, A Juſtice of 
Peace fined a thouſand marks, for corrupt practices. 
See 1 Keb. 727. 

The „at. 24 Geo. 2. c. 44, particularly provides, that 
no writ ſhall be ſued out againit any Juſtice of Peace, 
for any thing done by him in the execution of his office, 
until a notice in writing ſhall be delivered to him ore 
month before the ſuing out the ſame, containing the 
cauſe of action, &©c. within which month he may tender 
amends, and if the tender be found ſufficient, he hall 
have a verdict. No ſuch plaintiff ſhall recover again 


the Juſtice, unleſs ſuch notice ſhall be proved at the 
trial. If the Juſtice ſhall negle& to make ſuch tender, 
or ſhall make an inſufficient tender, he may, before 
iftue joined, pay into Court ſuch ſum as he ſhall think 
fir. Where an action is againſt a Juſtice and conſtable, 
if there be a verdict againſt the Juſtice, and the con- 
ſable be acquitted, the plaintiff ſhall recover ſuch colts 
againſt the Juftice, as to include the coſts the plaintif 
ſhall be obliged to pay to the conſtable. And this 
ſtatute enacts, that if the plaintiff in any ſuch action ſhall 
recover againſt a Juſtice, and the Fudge ſhall certify th 
the injury was wilfully and malicioufly done, the plaintif 
ſhall recover double colts. No action ſhall be brougit 
againſt a Juſtice for any thing done in the execution of 
his office, unleſs commenced within ſix months after te 
act committed. 

By the /tat. 27 Geo, 2. c. 20, in all caſes of a warrant 
of diſtreſs for levying any penalty inflicted, or money di. 
rected to be paid, the Juſtice or Juſtic2s granting fuck 
warrant, may therein order the goods diltrained to be 
ſold within a certain time limited in the warrant, to be 
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not leſs than four days, nor more than eight days, * 
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the penalty or money, with the reaſonable charges of 
taking and keeping ſuch diſtreſs, be ſooner paid. The 
officer may deduct the reaſonable charges of taking, 
keeping, and ſelling the diftreſs ; and if required, ſhall 
ſhow the party his warrant, and permit bim to take a 
copy of it. "This not to extend to fate. 7 & 8 . 3. 
c. 34: 1 Geo. 1. c. 6; as to Jevying tithes, Sc. on 
Quakers,-The /at. 18 Geo. 3. c. 19, enables ſuſtices to 
award coſts on determination ot complaints before them, 
and to levy them by diſtreſs and ſale of the parties goods, 
or commit the offender to che Houte of Correction. 
General rules as to coſts may be ſettled in Seſſions, and 
allowed by the Judges on their circuits. 

The Hat. 26 Ceo. 2. c. 14, was made for the regu- 
lation of fees of Juſtices? clerks; a table of which is to 
be made at ſeſſions, and allowed by the Judges on 
their circuits; and in Mida, by flat. 27 Geo. 2. c. 16, 
by the Chief Juſtices at Heminten, or any two of them. 

For further matter relative to this extenſive and uſe- 
ful office, ſee Burn's Juſtice, title Zuftices of the Peace; 
and that book, and this Dictionary, ahm; the latter, 
particularly under titles Commitment 3 Cenviction; and 
other appolite titles, 


[vsT1cEes oF Prace within LIS ERNTIES ; i- 
eiarii ad pacem infra libertates.] Are ſuch in cities, and 
other corporate towns, as the others are of the county ; 
and their authority is all one within the ſeveral territo- 
rie: and precincts, having beſides the aſſiſe of ale and 
beer, wood, victuals, Oc. See fat. 27 H.8.c. 5. But 
if the King grant to a Corporation, that the Mayor and 
Recorder, Sc. ſhall be Juſtices of Peace within the city; 
if there be no words of excluſion, J uſtices of the county 
have concurrent juriſdiction with them; and the King, 
notwithſtanding his charter, may grant a commiſſion of 
the peace ſpecially in that city or county. 2 Hale“ Hz. 
P. C. 47. Alſo where the Juſtices of any corporate 
town, deny doing right, Juſtices of the Peace of the 
county may inquire into it. Med. Caf. 164. The Juſtices 
of Peace in cities, or towns corporate, may commit per- 


ſons apprehended within their liberties to the Houſe of 


Correction of the county, Sc. which perſons ſhall be 
liable to the like correction and puniſhment, as if com- 
mitted there by any Juſtice of the ſame county. Stat. 
15 Geo, 2. c. 24. Jultices of cities and corporations are 
not within the qualification act, 5 Geo. 2. c. 18, Sce 
titles Mayors 3 Corporations 3 Fuftices of the Peace. 


Jvsrices or TRaAtt-BasroN, Were Juſtices ap- 
pointed by King Ed. I. during his abſence in the Scorch 
and French wars. They were ſo ſtiled, ſays Helling- 
fed, of trailing or drawing the ſtaff of juſtice; or for 
their ſummary proceeding, according to Sir Eduard 
Cele, who tells us, they were in a manner Juflices in 
Eyre; and it is ſaid, they had a baſton, or ſtaff, deli- 
vered to them as the badge of their office, ſo that ho- 
ever was brought before them was 7rai// ad beton, tra- 
ditur ad baculum : whereupon they had the name of Juf- 
uces de trail baſfon, or Fuſticiarii ad trahendum ce. 
ed baculum wel baton. Their office was to make in- 
quifition through the kingdom on all officers'and others, 
touching extortion, bribery, and ſuch like grievances ; 
of intruders into other men's lands, barretors, robhers, 


O— — 


ad breakers of the peace, and divers other offenders ; 
. 1 
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by means of which inquifitions, ſome were puniſhed with 
death, many by ranſom, and the reſt flying the realm, 
the land was quieted, and the King gained riches t0- 
wards the ſupport of his wars. Dat. gm. anno 1305. 
A commiſſion of ?rail-bajion was granted to Roger de 
Grey, ard others his aſlociates, in the reign of Ning 
Ed. III. Selm. Glofp. 


JusT1cs-Srar, Is the higheſt Court that is held 
in a Foreſt, and is always held before the Lord Chief 
Juſtice in Eyre of the foreſt, upon warning forty days 
before; and there fines are ſet for offences, and judg- 
ments given, &c. Manwood's Foreſt Laab, cap. 24. The 
fine and amercement of the Juſtices in Eyre, for falſe 
judgment, or other treſpaſs, {hail be afleiled by the ſaid 
Juſtices upon the caths of Kuights, and other honeſt 
men, and be eftreated into the Exchequer. Stat. 3 Ed. 1. 
c. 18. Ard Juſtices in Eyre ſhall appoint a time for de- 
livering in all writs by the Sheriff, Oc. Stat. 13 Ed. 1. 
c. 10. See this Dictionary, title Feref, 


JUSTICIAR, or JUSTICIER, Fr. Tuficier.] A 
Judge, j uſtice, or as he was ſometimes termed, Juſticiary : 
Shak/peare ules the term Ju/t:cer for Judge. The 
Lord Bermingham, Juſticier of Ireland. Baker's Chron. 
Angi. fol. 118. 

The whole juriſdiction which is now diſtributed among 
the ſeveral Courts of V Hminter-Hall, ſee ms in the firſt 
reigns after the Conqueſt to have been lodged in one 
Court, commonly called the King's Court, where juſtice 
is ſaid to have been adminiftered ſometimes by the King 
himſelf in perſon, and ſometimes by the High Jofticier, 
who was an officer of very great authority, and uſed in 
the King's abſence beyond ſea to govern the realm as 
Vice-Roy. 2 Hawk. P. C. c. 3. 

The firſt Juſticiaries after the Conqueſt were O's bi- 
ſhop of Baieux in Normandy, half brother by the mother 
to the conqueror, and illiam Fitz Ofbern, who was 
viceroy, and had the ſame power in tae north that uo 
had in the ſouth, and was the chief in the Conqueror's 
army. The next Juiliciaries were William Eail of In ar- 
ren in Normandy, a great tommander in the battle 
againſt Hareld, and Richard de Benefada, alias Ric/ ard 
de T onebridge, fon to Gilbert Earl of Brin in Mane, 
and were conſtituted in 1073. In a great plea between 
Larfrank and the ſaid One, Goisjrid Biſhop of Conftarce 
in Normandy, was Jufticiary. In the beginning of /77/. 
liam Rufus, Odo was again Juſticiary, V illiam de Cari. 
lefo, biſhop of Durham, a Norman, ſucceeded Oar, and 
then followed Ranuph Flembard in 1099. Aﬀerwards, 
in the reign of Hen. I. in 1100, Hugo de Boclaud, a 
Norman, was Juſticiary, and after him his fon Rr ur 
Base“; then Reger Biſhop of Salix, was Jufticiary 
and Chancellor. The next, in the time of King See- 
then, was Henry Duke of Normandy, afterwards Kin; 
Henry II. And in Ferry the Second's time was Rehore 
de Bello Monte Earl of Leicter in 1168, but Alkeric de 
Vere Earl of Cuiſnes, is ſaid to have been Iuſticiary be- 
fore him; and after Earl of Leier, Richard de Lute 
was made Juſticiary; after him in 1180, Ran!s> as 
G/antille, that famous lawyer, was wade J ufliciary; after 
him, Huge de Putacio, commonly called V%, Pu'ac. 
or Pre/ey, nephew to King Scheu by his tifter, was 
made Julticiary in the north parts beycnd Trent; and 
IHiillum dt Lenga-Campo, or Leng- Champ, Biſhop of EA. 
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was at the ſame time, by Richard the Firſt, made Juſti- 
ciary or. the ſouth parts of this fide 7rewt, Then, after 
the deprivation of William Biſhop of Ely, Walter Arch- 
biſhop of Rowen in Normandy, was made Juſticiary of all 
England, Brady's Preface, Sc. 151. (D) (E) (F); 152. 
(A) (B) (C): See Dugd. Chron. Series, 1, 2, 3, 4, 5 

W:llinm Leng-Cbbamp Biſhop of Ely, Chief Juſticiar 
and Lord Chancellor to Ric. I. Speed. 473. Fitz Peter, 
Chief Juſticiar in the firſt of John. 15. 487, Hubert de 
PE rg Earl of Kent, Chief Juſticiar. 1 Hen. 3: Ib. 513. 
And after him, Stephen Segrave. Ib. 521. The Chief 
Juſticiar was the Miniſter of regal command in the ab- 
{-nce of the King. Ib. 513. | | 

Towards the latter end of the Norman period, the 
power of the Grand Juſticiar was broken, ſo that the 
Aula Regis, which before was one great Court where 
the Julticiar preſided, was divided into four diſtinct 
Courts, vis. Chancery, Exchequer, King's Bench, and 
Common Pleas. G%/ . Hit. View of the Court of Exche- 
quer 7, cites Madd. 2, 4. It determined about the 45 
H. 3. Brady's Preface, &c. 154. 6. | 

The Chancellor was the firſt in order on the left hand 
of the juſticiary, and as he was a great perſon in Court, 
ſo he was in the Exchequer ; for no great thing paſſed 
but with his conſent and advice; nothing could be 
ſealed without his allowance and privity. But the Juſ- 
ticiary ſurmounted him and all others in authority; and 
he alone was endowed with and exerciſed all the power 
which afterwards was executed by the four chief Judges, 
viz. the Chief Juſtice of B. R. the Chief Jultice of 
C. B. the Chief Baron of the Exchequer, and the 
Maſter of the Court of Wards. Brad;*'s Preface to the 
Roman Hiſtory, 15 3. (B). As long as the power of the 
Jutticiar continued, the Aula Regis was one Court, and 
only diſtinguiſhed by the ſeveral officers; for all the 
officers were united under the Juſticiar, and he was the 
governor and ſuperintendant of the Courts. G7¼. HP. 
View of the Exchequer, 10. See titles Judge; Fuſtices ; 
Court; King's Bench; &c. 

ſusTiC1aTUS, Judicature, Prerogative. Coævell. 

[ſUusTIC1Es, Is a writ directed to the Sheriff in ſome 
ſpecial caſes, by virtue of which he may hold plea of 
debt in his County Court for a large ſum; waereas, 
otherailſz, by his ordinary power, he is limited to ſums 
under 40s. F. N. B. 117: Kitch. 74. It is called 7. 
ticies, becauſe it is a commiſſion to the Sheriff to do a 
man juſtice and right, beginning with the word Fufticies, 
Oe. Bra. {ib 45 makes mention of a Juſticies to the 
Sheriff of London, in a caſe of dewer: and it lies in ac- 
count, annuity, cuſtoms, and ſervices, Sc. New Nat. Br. 
In debt, the writ runs thus: The King to the Sheriff of S. 
greeting : Ie command you, that You Juſtice A. B. that 
aid and without delay he render 1% C. D. five pounds, 
auhich to him he cavetb, as it is /uid, and as reaſonably he 
can foe, that he ought ts render him, that no more cla- 
mour bit eres we may hear, for defauit of juſtice, &<. 

This writ of 7ut:cies impowers the Sheriff, for the 
ſake of diſpatch, to do the ſame juſtice in his County 
Court as might otherwiſe be had at /Feftminſter, Finch, 
218: F. N. B. 152. The Freeholders of the county are 


niderial officer. 3 Comm. 36, Cc. 4. See this Dictionary, 
title County Courts | 


the real Judges in this Court, and the Sheriff is the mi- 


JUST 


JUSTIFIABLE HOMICIDE. See title ni. 

JUSTIFICATION, j/:fcatio.] A maintaining or 
ſhewing good reaſon in Court why one did ſuch a thin 
which he is called to anſwer, rote, Pleas in Jufh. 
fication are to ſæt forth ſome ſpecial matter whereby 
the party juitifies what he hath done concerning lands 
or goods; as that he did it by authority: and this may 
be by the law, or from another perfon ; wherein, to 
make it right, there muſt be good authority, which iz 
to be exactly purſued. Shep, Epit. 1041. Juſtification 
may be in treſpaſs, and under writs, proceſſes, S., 
But a perſon cannot juſtify a treſpaſs, unleſs he confeſſeth 
it; for he ought to plead the ſpecial matter, and con- 
feſs and juſtify what he hath done. 3 Salk. 218. Where 
a defendant juſtifies in treſpaſs on his poſſeſſion, by vir. 
tue of any eſtate, he mult ſhew his title; but when the 
matter is collateral to the title to the land, it is other. 
wiſe. 2 Med. 70. Sed Qu. If he ſhould not give colour? 
or probably ſuch plea may amount to the general iſſue, 
If a ſheriff, or other officer, jultifies by virtue of any re. 
turnable writ, he is to ſhew that the writ was returned; 
though he need not if the writs are not returnable 
writs. 1 Sa/k. 409. And it muſt be ſhewn from what 
Courts the writs iſſued. 151d. 517. 

When the action concerns a tranſitory thing, if the 
defendant juſtify the taking or doing in one place; it is 
a Juſtification in all places: if the action concern a local 
thing, a Juſtification in one place is not a Juſtification in 
another place; for in the former caſe the place is not 
material, but the mere doing or taking of the thing is 
the ſubſtance; and in the latter, the place is material, 
as the defendant may be able to juſtify as to one place, 
and not in another. 2 Lil, Abr. 134. If the matter of 
Juſtification is local, there the defendant ought to thew 
the cauſe. ſpecially, and traverſe the place; but not 
where it is tranſitory. Cro. Elix. 667. If one have 
corn upon the lands of another, and he take it, and the 
owner of the ground ſues him, he mult juſtify, and not 
plead the general iſſue. 5 Rep. 85. In actions for en- 
tering a cloſe, and taking corn; the defendants may 
Juitity they did it as ſervants to the parſon; and tha: 
the corn was tithe, ſevered from the nine parts, s, 
2 Keb, 44. A man may plead in Juſtification, that land 
is his frechold, on making an entry thereon, Sc. That 
one entered a houſe to apprehend a felon ; or by: war- 
rant to levy a forfeiture; to take a diſtreſs, &c. And 
in aſlault that he did it in his own defence, Sc. Lib. Ent. 
Words ſpoken may be juſtiſied, becauſe ſpoken in a legal 
way : for words the defendant may jutlify in an action; 
but not in an indictment, Sc. 1 Dauv. 162: 3 Salli. 
226. See titles Action; Words; Libel, : 

A Juſtitication (in other words) is a ſpecial plea in 
bar; as in actions of aſſault and battery, / aſſault de» 
meſne, viz. that the plaintiff firſt, with force and arms, 
allaulted the defendant, and he defended himſelt, and 
therefore, if any damage happened to plaintiff, it was 
owing to the allault he made on defendant, and in his 
neceſſary defence ;—in other actions of treſpals, that the 
defendant did the thing complained of in right of ſome 
office which warranted him fo to do ;—or in an ation of 
ſlander, that the plaintiff was guilty of ſuch or ſuch a 
crime, and therefore he, the defendant, ſpoke the words, 
See titles Pheading ; Treſpaſs, &c. 
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JUST 


JUSTIFICATORS, juflificatores.] A kind of com- 
purgators, Or thoſe that by oath juſlified the innocence, 
or oaths of others; as in the caſe of waging of law. 
See Wager of Law. 

USTIFYING BAIL. See title Bail, I, 
JUSTITIA, A ſtatute, aw, or ordinance. Howeden, 
; 656. | 
. Jiſitia, Is often taken for juriſdiction, or the office of 
a judge. Leg. Edw. Conf. cop. 26. 

He who is now called 7:/1it;arius was formerly called 

Fuſtitia, i. e. à Judge. Leg. Hen. 1. c. 42. 


JUST 
JUSTITIAM FA CERP, To hold plea of any thing. 


See Selden in his Notes upon Eadmerus. 
JUSTITIUM, A ceaſing from the proſecution of 
law, and exerciſing juſtice in places judicial. Cowell. 
JUST, Fr. Jouſta, i. e. decurſus.] Were exerciſes be- 
tween martial men and perſons of honour, with ſpears on 
horſeback ; and different from tournaments, which were 
military contentions, and conſiſted of many men in troops; 
whereas Touts were uſually between two men ſingly. 
They are mentioned in Hat. 24 Hen. 8. c. 13, and are 


now diſuſed. 


AL 


T7 ALA, A Key or Wharf. Selm. 
KAIAGIUM, Keyage; which ſee. 


KALEND E, Rural Chapters or conventions of the 
rural deans and parochial clergy ; ſo called becauſe for- 
merly held on the Kalends, or firſt day of every month. 
Paroch. Antig. 640. | 
5 and KALENDS. See Calendar and 

galends. 

KANTREF. See Cantred. 

8ARITE. See Caritas. 

KARLE, Sax.] A man; and with any addition a 


ſervant or clown; as the Saxons called a domeſtic ſer- 


vant, a huſtar/e; from whence comes the modern word 
curl. Domeſday. 

KARRATA FCOENT, A cart. load of hay. Don. Ang. 
tem. 1. p. 648. See Carecta. 

KAV. See Key, 

KEBBARS, or Cullers.] The refuſe of ſheep drawn 
out of a lock owes rejicule. Cooper's T heſaur. 

KEELAGE, Lillagium.] A privilege to demand 
money for the bottom of ſhips reſting in a port or har- 
bour. Rez, Parl. 21 Ed. 1. 

REELMEN, Are mentioned among mariners, ſea— 
men, Oc. in various ſtatutes. See title Cœals. 

KEELS, This word is applied to veſſels uſed in the 
carriage of coals, fc, See Keyles, 

KEEP. A ſtrong tower or hold in the middle of any 
caſtle or fortification, wherein the beſieged made their 
lat efforts of defence, was formerly in Exgland called a 


. Keep: and the inner pile within the caſtle of Dover, 


erected by King cr, II, about the year 1153, was 
termed the King's Keep: ſo at Hinder, &c. It ſeems 
to be ſomething of the nature of that which is called 
abroad a Citadel. 

KEEPER. OF THE FOREST, Cas Fore.) Or 
Chef- warden of the Foreft, hath the principal. govern- 
ment over all otacers within the fore!t;z; and warns them 
to 2ppear at the Court of J uſtice- ſeat, on a general ſum- 
Mons from the Lord Chief Juſtice in Eyre. Manweed, 
%% 1, p. 150, See title For, | 


KEE: 


REzPER OF THE GREAT SEAL, Cuffos magui 
/igilli.] Is a Lord by his office, ſtiled Lord Keeper of 
the Great Seal of Eng/and, and is of the King's Privy 
Council : through his hands paſs all charters, commil- 
fions and grants of the King, under the Great Seal ; 
without which ſeal many of thoſe grants and commiſ- 
ſions are of no force in law; for the King is by interpre- 
tation of law a corporation, and paſſeth nothing but by 
the Great Seal, which is as the public faith of the 
kingdom, in the high eſteem and reputation juſtly attri- 
buted thereto. 

The Great Seal conſiſts of two impreſſions, one being 
the very ſeal itſelf with the effigies of the King ſtamped 
on it; the other has an impreſſion of the King's arms in 
the figure of a target, for matters of a ſmaller moment, 
as certificates, &c. that are uſually pleaded / pede 
/igilli, And anciently, when the King travelled into 
France or other foreign kingdoms, there were two Great 
Seals; one went wich the King, and another was left 
with the C/?os Regni, or the Chancellor, Oc. 

If the Great Seal be altered ; the ſame is notified in 
the Court of Chancery, and public proclamations made 
thereof by the Sheriffs, Oc. 1 Hale's Hit. P. C. 171, 4. 

The Lord Keeper of the Great Seal, by flatute 
5 Elix. c. 18, hath the ſame place, authority, pre- emi- 
gence, juriſdiction, and execution of laws, as the Lord 
Chancellor of Exglaud hath ; and he is conſtituted by 
the delivery of the Great Seal, and by taking his oath, 
4 inſt. 87. See Lamb. Archeion. 65: 1 Rot. Abr. 385. 
and this Dictionary, title Chancellor, 

KEETTR Or THE PRIvy SEAL, Cuſfos privati 
feeille. ] That officer, through whoſe hands all charters, 
pardons, c. paſs, ſigned by the King, before they 
come to the Great Seal: and tome things which do not 
paſs that ſeal at all: he is alſo of the Privy Council, 
but was anciently called only Clerk of the Privy Seal; 
after which he was named Guardian del Privy Seal; 
and laſtly, Lord Privy Seal, and made one of the great 
officers of the kingdom, See „at. 12 R. 2. c. 11: Rot. 
Parl. 11 H, 4: and „lat. 34 H. 8. c. 4. 
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KEE 


The Lord Privy Seal is to put the ſeal to no grant | 


without good warrant; nor with warrant, if it be 

againſt law, or inconvenient, but that he firſt acquzint 

the King therewith. 4 It 55. As to the fees of the 
clerks under the Lord Privy Seal, for warrants, Sc. 

See frat. 27 H. 8. c. 11. See further this Dictionary, 

tiles Grant of the King; Privy Seal. 

KEEPER OF THE 'I 0UCH, mentioned in the ancient 
ſtatute 12 H. 6. c. 14, ſeems to be that officer in the 
King's mint, at this day called the Maſter of the Aſſay. 
See Mint. 

KEEPERS OF The LIBERTIES OF ENGLAND, By 
authority of Parliament. Vide Codes Libertatis. 

. KENDAL, Concagium. An ancient barony, MS. 
KENNETS, A coarſe {/5 cloth. See far. 33 H. 8. 4. 2, 
RERHERE, A cuſtom to have a cart- way; or a com- 

mutation for the cuſtomary duty for carriage of the 

Lord's goods. Cowell. | 

KERNELLARE DOMUM, from Lat. Crena, a 

notch.] To build a houſe formerly with a wall or tower, 


kernelled with crannies or notches, for the beiter con- 


venience of ſhooting arrows, and making other de/ence, 
Du Freſue cerives this word from quarne//us, or quad; a- 
nellus, a four- ſquare hole or notch ; «bicangue patent guar- 
nelli five feneftre and this form of walls and battle- 
ments for military uſes might poſſibly have its name 
from quadrel/us a four-ſquare dart. It was a common 
favour granted by our Kings 1n ancient times, after 
caſtles were demoliſhed for prevention of rebellion, to 
give their chief Subjects leave to fortify their, manſion- 
houſes with kernelled walls. Paroch. Antig. 5 33. 

KERNELLAT Us, Fortified or embatteled, accord- 
ing to the old faſhion; Plac. 31 Ed. 3. 

KERNES, Idle perſons, vagabonds. Ordin. Hibern. 

t EA. 3. W. 11, 12. N 

KEVERE, A cover or veſſel vſed in a dairy houſe 
for milk or whey. Paroch. Antig. p 386. 

KEV, Kala & caya, Sax. Leg. 'Teut. Kay.] A wharf 
to land or ſhip goods or wares at. The verb cazare, in 
old writers, fignifies (according to Scaliger) to keep in, 
or reſtrain; and ſo is the earth or ground where Keys 
are made, with planks and poſts. Covell. | 

The lawful Keys and wharfs for lading or landing of 
goods belonging to the port of Londen, are Cheſter's 
Key, Brewer*s- Rey, Galley-Key, WWool-Dock, Cuſtom houſe- 
Key, Bear- Key, Porter's- Key, Sob's-Key, Wigpan's-Key, 
Young s- Key, Ralþh's-Key, Dice-Key, Smart's-Key, So- 
mers t-Key, Hammond*s-Key, Lyon's-Key, Botolph-VWhaorf, 
Grant - Key, Cock's Key, and Fre/-Wharf; beſides Bil- 
ling /za#, for landing of fiſh and fruit; and Bridgehouje 
in Southwark for corn and other proviſion, Sc. bat for 
no other goods or merchandiſe. Deal boards, maſts, 
and timber, may be landed at any place between Line- 
houſe and Weſeminfter; the owner firſt paying or com- 
pounding for the cuſtoms, and declaring at what place 
he will land them. Lex Mercat, 132, 133. Stat. 13 & 
14 Car. 2. c. 11. ſe. 14: Rot. Scac. 19 Car, 2. It is 
ſometimes ſpelt Quay, from the French guai. See this 
Dictionary, title London. 3 

KEYAGE, Kaiagium.] The money or toll paid for 
lading or unlading wares at a key or wharf. Roz. Par. 1. 
au., 3. m. 10: 20 Eaw, 3. u. 1. 


K 41; 
KEYLES or KEELS, Cini or Ciules.] A kind of 


long-boats of great antiquity, mentioned in Hat. 23 li. 
8. c. 18. Selm. b 

EE VING, Fire fells, or pelts, or ſheep.ſcins with 
their wool on them. Cowe!!, 

REYUS, KEYS, A guardian, warden, or keeper, 
Mon. Ang. tom. 2. p. 71. In the e Man, the twenty. 
four chief commoners, who are, as it were, Conſervators 
of the liberties of the people, are called Keys of the 


iſland. See title Man, 1/fe of. | 

KICHELL, A cake: it was an old cuſtom for god. 
fatlrers and godmothers, every time their god- children 
aſked them bleſſing, to give them a cake; which was 
called a God's Kichell. Coxvell, 
EIDDER, Signified one that badges, or carries 

corn, dead victuval, or other merchandize, up and down 
| to ſell. Set. 5 Elig. c. 12. Taey are allo called Kid. 
diers, in fat. 13 El. c 25. 
' FKEIDDLE, KIDEL, or KEDEL, KXidellus.] A dam, 
or open wear in a river, with # loop or narrow cut in it, 
accymmodated for the laying of wheels or other en. 
gines to catch fiſh, 2 Inf. fel. 33. The word is ancient, 
tor we meet with it in Magna Charta, c. 24. And in à 
charter made by King John, to the city of London. By 
flat. 1 H. 4. c. 12, it was accorded, inter alia, That a 
ſurvey ſhould be ale of the wears, mills, ftanks, 
flakes, and Kidele, in the great rivers of Ergland, 
They are now called Kettles, or Kettle-nets, and are 
much uled on the ſea-coaſts of Kent and M ales. Cowell, 

KIDNAPPING, The forcible abduction and convey. 
ing away of a man, woman, or child from their own 
country, and ſending them to another ; 1t is an offence 
at common law. Raoym. 474. | 

This is unqueſtionably a very heinous crime, as it robs 
the King of his Subjects, baniſhes a man from his country, 
and may in its conſequences, be productive of the moſt 
cruel and dilagreeable hardſhips; and therefore the 
common law of Eaglaud has puniſhed it with fine, in- 
priſonment, and pillory. 2 Show. 221: SG. 47; 
Comb. 10. 
| The fat. 11 & 12 W. z. c. 7, though principally in 
tended againſt pirates, has a clauſe that extends to pre- 
vent the leaving of ſuch perſons abroad, as are thus 
kidnapped or ſpirucd away; by enacting, that if any 
captain of a merchant veſſel ſhall (during his being 
abroad) force any perſon an ſhore, and wilfully leave 
| him behind, or refuſe to bring nome all ſuch men 25 ne 
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carried out, if able and defirous to return, he Call ſatter 


(hat ſeems no very adequate puniſhment) 24er months 
impriſonment. There is no doubt, however, chat the 
party thus injured may maintain an action againſt the 
party offending for damages ſuilained by occaſton 0s 
ſuch treatment. Sce title Inpriſonment. | 
KILDERKIN, A veſſel of ale, Cc. containing ibe 
eighth part of an hogſhead. 
KILKETH, An ancient ſervile payment made by 
tenants in huſhandry. Cowell, 
KILLAGIUM, Keelage. C:well, 
KILLYTHSTALLION, A cuſtom by which /ords 
of manors were bound by cuſtom to provide a ſtallion 
for the uſe of their tenants? mares, Sem. G27. | 
KIL'TH. Ac omnes annuales redditut de quadam- cdi, 
tudine in, Oc. wecat* Kilth. Pat. 7 Elix. 
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KINDRED, Are a certain body of perſons of kin or 


related to each other. There are three degrees of Kin- 
dred in our law; one in the right line deſcending, ano- 
ther in the right line aſcending, and the third in the 
line. 

3 line deſcending, wherein the Kindred of 
the male line are called Agnali, and of the female line Coy - 
«ati, is from the father to the ſon, and lo on to his chil- 
dren in the male and female line; and if no ſon, then 
to the daughter, and to her children in the male and 
ſemale line; if neither ſon nor daughter, or any of 
their children, to the nephew and his children, and if 
none of them, to the niece and her children; if nei— 
ther nephew nor niece, nor any of their children, then 
to the grandſon or granddaughter of the nephew ; 
and if neither of them, to the grandſon or grand- 
daughter of the niece ; and if none of them, then to 
the great grandſon or great granddaughter of the ne- 
new and of the niece, Tc. et fic ad infinilum. 

The right line aſcending is directly upwards; as 
' from the ſon to the father or mother; and if neither 
father nor mother, to the grandfather or grandmother ; 
if no grandfather or grandmother, to the great grand- 
father or great grandmother ; if neither great grand- 
father or great grandmother, to the father of the great 
grandfather, or the mother of the great grandmother ; 
and if neither of them, then to the great grandfather's 
grandfather, or the great grandmother's grandmother ; 


grandfather, or great grandmother's great grandmother, 
et fic in infinitum. 

The collateral line is either deſcending by the brother 
and his children downwards, or by the uncle upwards : 
it is between brothers and ſiſters, and to uncles and 
aunts, and the reſt of the Kindred, upwards and down- 
wards, acroſs and amongſt themſelves. 2 Nei. br. 
1077, 1078. g 
If there are no Kindred in the right deſcending line, 
the inheritarce of lands goes to the collateral line; but it 
never aſcends in the right line upwards, ii there are any 
Kindred of the collateral line, though it may aſcend in 
that line : and there is this difference between the right 
line deſcending and the collateral line ; that the right 
of repreſentation of Kindred in the right deſcending 
line reaches beyond the great grandchildren of the ſame 
parents; but in the collateral line, it doth not reach be- 
yond brothers and ſiſters children; for after them there 
is no repreſentation among collaterals. 

In the right aſcendipg line the father or mother are 


law, if the ſon died without iſſue, his ſather or mother 
ſucceeded, and after them his brother or fiſter, uncle, 
aunt, Se. But in caſe of purcha'e by the ſon, if he 
died without iſſue, his father or mother could not in- 
herit, but jiis brothers and Gſers, Sc. by which it ap- 
pears, that the father cannot ſucceed the fon immedi- 
ately, though he is the next of kin. If a man purchaſe 
lands and dies without iffue, it ſhall never go to the 
half blood in the collateral line 3 though it is otherwiſe 
in caſe of a deſcent from a coramon anceſtor. 

The ſ children of the brothers and filters of the half 
blood, ſhall exclude all other collateral aſcendants, as 
uncles and aunts, and all remoter Kindred of the whole 
blood in the collateral line, 2 Nelſ. Abr. 
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There are ſeveral rules to know the degrees of No- 
dred ; in the aſcending line, take the ſon and add the 
father, and it is one degree aſcending, then add the 
grand/ather, and it is a ſecond degree, a perſon added 
to a perſon in the line of conſanguinity making a degree; 
and if there are many perſons, take away one, and you 


hive the number of degrees; as if there are four perſons, 


it 13 the third degree, if five, the fourth, &c, ſo that the 
father, ſon, and grandchild, in the deſcending line, 
though three perſons make but two degrees : To know 
in what degree of Kindred the ſons of two brothers ſtand, 
begin from the grandfather and deſcend to one brother, 
the father of one of the ſons, which is one degree, then 
deſcend to his ſon the anceſtor's grandſon, which is a 
ſecond degree; and then deſcend again from the grand- 
father to the other brother, father of the other of the 
ſons, which is one degree, and deſcend to his ſon, &c. 
and it 1s a ſecond degree; thus reckoning the perſon 
from whom the computation is made, it appears there 
are two degrees, and that the ſons of two brothers are 
diſtant from each other two degrees: for in what degree 
either of them is diſtant from the common ſtock, the 
perſon from whom the computation is made, they are dif- 
tant between themſelves in the ſame degree; and in every 
ine the perſon muſt be reckoned from whom the com- 
putation is made. If the Kindred are not equally diſtant 
from the common ſtock ; then in what degree the moſt 
remote 1s diſtant, in the ſame degree they are diſtant be- 
tween themſelves, and ſo the kin of the mot remote mak- 
eth thedegree; by which rule, I, and the grandchild of my 
uncle, are diſtant in the third degree, ſuch grandchild 
being diſtant three degrees from my grandfather, the 
neareſt common ſtock. See further at length, 2 Comm. 
c. 14: and this Dictionary, titles Deſcent ; Executer, III; 
V. 8. The common law agrees in its computation with 
the civil and canon law, as to the right line; and only 
with the canon law as to the collateral line. Hoca I. 
48, 9. 
KING, 
Rex; from Lat. Rego to rule: — Sax. ning or Con:ng.] 
A Monarch or Potentate, who rules ſingly and ſove- 
reignly over a People; or he that has the higheſt power 
and rule in the land. The King is the head of che State. 
See Bradt. lib. I. c. 8. 


Tur Surgrur ExECUTIVE PowER of theſe Kirg- 
doms is veited by the Englith laws in a fingle perſon, 
the King or Queen; for it matters not to which ſex the 
Crown defcends ; but the Perſon entitled to it, whether 
Male or Female, 1s immediately inveſted with all the 
enſigns, rights, and prerogatives of Sovercign Poser: 
as is declared by „at. 1 Mary, flat. 3. c. 1. 


The Editor has endeavoured to digeſt and bring to- 
gether much information on this head, which in former 
Dictionaries was either omitted or ſcattered through va- 
rious unconnected titles. For this purpoſe he has, in 
the firſt place, had recourſe to the valuable Commer- 
taries ; to which he has found it his duty to make con- 
tinual application, through the whole of this work. The 
outline there furniſhed is here attempted to be, in ſome 
meaſure, filled up with various matter from other ſources. 
It ſeemed, on the whole, moſt convenient to follow nearly 
the arrangement of Black/fone, The Student will, chere- 
fore, ind the matter of this title thus diſpoſed. 
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which had not then arrived to the ſtate of perfection it 
attained in later ages, and even more recently ſince the 
Revolution, diſtinctions have been frequently made be— 
tween a King de ſacto and de jure. Though it is to be 
hoped that no conteſt of this natn:e is likely again to riſe 
in theſe kingdoms, what is juſt hortly hinted on this ſub - 
ject will doubtleſs be agreeable to the Student; ſee fur- 
ther on this ſubject, title Treaſen. 

If there be a King regnant in poſiuſſion of the Crown, 
although he be but Rex de fnito, and not de jure, yet he 
is Seignior le Roy: and another that hath right, if he bc 
out of poſſeſſion, he is not within the meaning of the 


at. 11 Hen. 7. c. 1. for the Subjcds to ſerve and defend 
7 J 


him in his wars, Sc. And a pardon, Cc. granted by a 
King de jure, that is not hkewiſe de facto, is void. 
3 Ii. 7. If a King that uſurps the Crown, grants licences 
of alienation or eſcheats, they will be good agaialt the 
rightful King ; ſo of pardons, and any thing that doth 
not .concern the King's ancient patrimony, or the go- 
vernment of the People: judicial acts in the time of 
ſuch a one, bind the right King and all who ſubmitted 
to his judicature. The Crown was toſt between the two 
families of York and Lancaſter many years; and yet the 
acts of royalty done in the reign of che ſeveral competi- 
tors, were confirmed by the Parliament: and thoſe re- 


folutious were made, becauſe the common people cannot 


. | 
0 J. Of the Title, and Sucegſion to the Threnc. Judge of the Wegs ticle; and to avoid anarchy and con. 
* U, Of the Rœal Family.—As to the Queen, fee this tation, Jud. Gert. 130, 1. ; a 
5 De rr title. g All judicial ads done by Leuty VI. while he was King, | 
III. Briefy and incidentally of the King's Councils. and allo all benz, ne charters of denization | 
JV. Of the King's Duties; and his Coronation Oath, Framen by him, WEED: GOL PITS valid 3 bat a pardon made | 
| V. Of the King's Prerogative. FE: Hefore he was actually Bing. was Jeclund 7 
* | I. Generally, void even after he came to the Crown. See 1 Lag. | | 
* 2, As relates to his Rayal Character; wherein F. C . 17. n n : : : 
13 a of his Sovereignty ; Perfectien; aud Per- | Hale lays, the right Heir of the Crown, during ſuch g 
6 ; petuity. time as the Uluper 35-0 plenary poſſeſſion of It, and ng 8 
0 3. With reſve to bis Authority, foreign and do- polteiton thercol in petals is 1 4 King withun this q 
by meſtic ; —in ſending Ambajjadors; mating act; às Was the cale of the none of Tork, auring tie l; 
4 Treaties; War and Peace: — As One of the 5 1 the Y "Her * Fad hoe en, Bag 16 
. , Z 7 » , . 4 A > 1 ei h- 1; 6 
„ Eſtates of the Rea; Commander of our Hs) 1. But 2 fs ng . Lia 1a Rae the pvi.eflion 9 
7 Armies and Nawvies; the Foantain of Juf- o tne Crown, as Bang, though an Uſurper had got the tt 
„ zice; and of Honour - Arbiter of Domejtic poſton thereof, yet che other continues his file, title, 6 
5 | ; Commerce; Supreme Head of the Church. and claim thereto, and atterwards re-obtains the full 1 
1 | 4. As regards his Revenues ; ordinary and ex- polteſion thereof; a compailing the death of the ripht. . 
4 | traordinary 3 and, in the latter, of his Civil ful heir, during that interval, is compaſſing of the th 
= Lift, King 8 death og this act, for he continued a King 8 
== VI. Of the King's Preregative in relation to his Debts ; ſills . bis kingdom; which wy the m 
. 1 3 I caſe of Ed. IV. in that ſmall interval wherein Hen. VI. 
"8 and fee this Dict. titles EL xecution 7 Extent 5 Cra: d ti ſe of EA. V or 
n ee, r 
= 2 de: „utter as iT \ , , 7 
f VII. Say and preſent ſtate of the Prerogative in 2 BE 88, P.C. 164. ha 
* ; : ns The grand fundamental maxim upon which the Js be 
10 The Executive Power of the Engliſh Nation being | Ceron#, or right of ſucceſſion to the Throne of theſe de 
19 8 veſted in a ſingle perſon, by the general conſent of the | kinggoms depends, ſeems to be this: “ That the Cray 380 
* People, the evidence of which general conſent is long and | 15 by con uon law and conſtitutional cuſtom hereditary; 
it) immemorial uſage, it became neceſſary to the freedom | and this 7 a manner peculiar to elf ; but that the right vel 
| . | | and peace of the State, that a rule ſhould be laid dowa | of inheritance may from time to time be changed or and 
A uniform, univerſal, and permanent; in order to mark | /imited by Parliament; under which limitations the iſſu 
38 | out with preciſion a is that ſingle perſon, to whom are | Crown {till continues hereditary,” oth 
115 committed (in ſubſervience to the law of the land) the Furt, it is in general hereditary, or deſcendible to the bre 
* care and protection of the community; and to whom in ' next heir, on the death or demiſe of the laſt proprietor, 
1 return the duty and allegiance of every individual are due. All regal governments muſt be either hereditary or elec- 
When the ſucceſſion to the Crown was formerly inter- tive; and as no inſtance can be found whereih the Crown 
Tupted by the ſtate of Society and the Conſtitution, | of England has ever been aſſerted to be clective, by any 


authority but that of the Regicides at the infamous and 
unparalleled ui,, of K. Charles I., it muſt of conſe- 
quence be hereditary. Yet an hereditary, by no means 
intends a jure-divino, right to the 'I'hrone ; ſave only 9 
far as Kingdoms, like other human fabricks, ate {ubjet 
to the general and ordinary diſpenſatioas of Providence, 
Nor indeed have a jure-diwinc and an preditary rigut any 
neceſſary connexion with each other, ©- ſome nue very 
weakly imagined. The hereditary right which thelaws 
of England acknowledge, cs its origin to the founders 
of our Conſtitution, and to them only. The tounder: 
of our Engli/h Monarchy might perhaps, if they ad 
thought proper, have made it elective ; but they rather 
choſe, and upon good reaion, to eſtabliſn original a 
ſacceſſion by inheritance. This has been acquiziced it 
by general conſent ; and ripened by degrees into come 
mon law; the very ſame title that every private man has 

to his own eſtate. Lands are not hn y deſcondibie 
any more than Thrones; but the Law has thought pro- 
per, for the benefit and peace of the Public, to elit» 
bliſh hereditary ſueceſſion in the one, as well us the other, 
Secondly, as to the particular mode of inheritance; it in 
general correſponds with. the feodal path of deicents, 
chalked out by the Common Law in the ſucceion !9 
landed Eſtates; yet with one or two material exceptions. 


Like Eſtates, the Crown will deſcend lincally to eng 
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ef (hs reigning Monarch; as it did from King John to 
2:4 11 , through a regular degree of fix lineal gene- 
-arivous. As in common deſcents, the preference of males 
© temales, and the right of primogeniture among the 
males, are ſtrictly adhered to. But among the females, 
he Crown deſcends by right of primogeniture to the 
1deft Daughter only, and her 1ſſue ; and not as in com- 
mon inheritances, to all the Daughters at once: the evi- 
dent neceflity of a ſole ſucceſhon to the Throne having 
rccationed the royal law of deſcents to depart from 
the common law in this reſpect. The doQrine of repre- 
entation alſo prevails in the deſcent of the Crown, as it 
does in other inheritances, whereby the linea! defcen- 


Cants of any perſon deceaſed ſtand in the fame place as | 


their anceſtor, if living gyould have done. Lalily, on 
{41lure of lineal deſcendants, the Crown goes to the next 
collateral relations of the late King, provided they are 
ineally deſcended from the blood-royal; that is, from 
that royal ſtock which originally acquired the Crown, 
But herein there is no objection (as in the caſe of com- 
mon deſcents) to the ſucceflion of a Brother, an Uncle, 
or other collateral relation of the ha/7 blood; provided 
only, that the one Anceſtor from whom both arc de- 
ſcended, de that from whoſe veins the blood-royal is 
coinmunicated to each. The reaſon of which diverſity, 
between royal and common deſcents, may be better un- 
derſtood by recurring to the general rules of Deſcent. 
See that title; Canon VI. ad fir. 

If the King hath iflue a ſon and a daughter by one 
venter, and a ſon by another ventar, and purchaſes lands 
and dies, and the eldeſt ſon enters, and dies without 
iſſue, the daughter ſhall not inherit thoſe lands, nor any 
other tee-ſimple lands of the Crown, but the younger 
brother ſhall have them together with the Crown. 
Co, Lit. 15. 6. | 

Thirdly; the doctrine of hereditary right does by no 
means imply an indefeaſible right to the Throne. No 


man will ſurely aſſert this who has conſidered our Laws, 


Conſtitution, and Hiſtory without prejudice, and with any 
degree of attention. It is unqueſtionably in the breaſt of 
the Supreme Legi//ative Authority of this Kingdom, 
The King and both Houſes of Parliament, to defeat this 
hereditary right; and by particular entails, limitations, 
and proviſions, to exclude the immediate heir, and veſt 
the inheritance in any one elſe. This is ſtrictly conſo- 
nant to our laws and conſtitution, as may be gathered 
from the expreſſion ſo frequently uſed in our ſtatute- book 
of the King's Majeſty, his heirs and ſucceſſors.” In 
which we may obſerve, that as the word Heirs neceſſarily 


implies an inheritance or hereditary right generally ſub- | 


filing in the royal perſon; ſo the word S:-ce/ers, diſ- 
unctly taken, mult imply that this inheritance may ſome- 
umes be broken through; or that there may be a ſuc- 
ceſſor without being the heir of the King. 

Fourthly; However the Crown may be limited or 
transferred, it ſtill retains its deſcendible quality, and 
becomes hereditary in the wearer of it. And hence in 
our law the King is ſaid never to die in his political capa- 
City; becauſe immediately upon the natural death of 
Henry, William, or Edzeard, the King ſurvives in his Suc- 
ceſſor. For the right of the Crown veſts eo infEupon 
his heir ; either the heres natas, if the courſe of deſcent 
remains unimpeached, or the heres factus, if the inhe- 


2 1 under any particular ſettlement. So that there 
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can be no interrignum; but as Hale obſerves, the right 
of ſovereignty is fully inveſted in the Succeffor by the 
very deſcent of the Crown. 1 Hit, P. C. 61. Hence 
the ſtatutes paſted in the firſt year after the Reſtoration 
of Car. II. are always called the Acts in the 12th year 
of his reign; and all the other legal proceedings of 
that reiga are reckoned from the year 1648, and not 
from 1660, 

On this principle, that the King commences his reign 
from the day of the death of his anceſtor, it hath been 
held, that compaſſing his death before coronation, or 
even before proclamation, is compaſſhng of the King”: 
death within the ſtatute of 25 Ed. 3. flat. 5. c. 2; he 
being King preſently, and the proclamation and corona- 
tion only honourable ceremonies for the further notifica- 
tion thereof. 3 1y7.7: I Hale's Hit. P. C. 101. See 
title Tr aſeu. 

However acquired therefore, the Crown becomes in 
tie Succeſſor abſolutely hereditary ; unleſs by the rules 
of the limitation it ſhould be otherwiſe ordered and de- 
termined, 

In theſe four points conſiſts the cenffituttonal notion of 
hereditary right to the Throne; Which is fil further 
elucidated and made clear beyond all diſpute, by the 
learned Commentator, from whom much of the foregoing 
and following abſtract is abridged, in a ſhort hiſtorical 
view which he gives, of the Succeſſion to the Crown of 
England, from Egbert to the preſent time; of the doctrines 
of our ancient Lawyers; and of the ſeveral ſtatutes that 
have from time to time been made, to create, to declare, 
to confirm, to limit, or to bar, the hereditary title to the 
Throne. In the purſuit of this Inquiry he clearly ſhews, 
that from the days of Egbert, the firſt ſole Monarch of this 
kingdom, to the preſent, the four cardinal maxims above 
mentioned have ever been held the conſtitutional canons 
of Succeflion to the Crown. It 1s true this ſucceſſion, 
through fraud or force, or ſometimes through neceſiity, 
when in hoſtile times the Crown deſcended on a Minor, 
or the like, has been very frequently ſuſpended : but has 


generally at laſt returned back, into the old hereditary 


channel; though ſometimes a very conſiderable period 
has intervened. And even in thoſe inſtances where the 
ſucceſſion has been violated, the Crown has ever been 
looked upon as hereditary in the wearer of it, Of which 
the Uſurpers themſelves were ſo ſenſible, that they for 
the molt part endeavoured to vamp up ſome feeble ſhow 
of a title by deſcent, in order to amuſe the People, while 
they gained the poſſeſſion of the kingdom. And when 
poſſeſſion was once gained, they conſidered it as the pur- 
chaſe or acquiſition of a new eſtate of inheritance, and 
tranſmitted, or endeavourcd to tranſmit, it to their own 
poſterity, by a kind of hereditary right of Uſurpation. 


See 1 Comm. c. 3. p. 190—7. 


If the Throne be at any time vacant, (which may 
happen by other means beſides that of abdication ; as if 
all the blood-royal ſhould fail, without any ſueceſſor ap- 
pointed by Parliament,) the right of diſpoſing of this 
vacancy feems naturally to reſult to the Houſes of 
Lords and Commons, the truftees and repreſentatives of 
the Nation, For there are no other hands in which it 
can ſo properly be entruſted; and there is a neceſſity of 
its being entruſted ſomewhere, elſe the whole frame o: 
Government mult be diſſolved and periſh. 
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The Preamble to the Bill of Rights expreſsly de- 
clares, that * the Lords Spiritual and Temporal, and 
Commons, aſſembled at Veſtminſter, lawfully, fully, and 
freely repreſent all the Eſtates of the People of this realm.“ 
The Lords are not leſs the truſtees and guardians of their 
country than the Members of the Houſe of Commons, 
It was juſtly ſaid, when the royal prerogatives were 
ſuſpended during his Majeſly's illnefs, in 1788, that the 
two Houſes of Parliament were the organs by which the 
People expreſſed their will. And in the Houſe of Com- 
moas, on the 16th of December in that year, two Declara- 


tory Reſolutions were accordingly paſſed, importing: 


1. The Interruption of the Royal Authority; 2. That it 
was the duty of the two Houſes of Parliament to provide 
the means of ſupplying that defect. On the 23d of the 
ſame month a third refolution paſſed, empowering the 
Lord Chancellor of Great Britain to affix the Great Seal 
to ſuch Bill Limitations as might be neceſſary to re- 
ſtrict the power of the future Regent to be named by 
Parliament : this Bill was accordingly brought forward, 
not without conſiderable oppoſition to its proviſions, as 
well from private motives as on - forcible political 
grounds; and at length, happily for the Public, ar- 
reſted in its progreſs by the providential recovery of his 
Majeſty in March 1789. It is obſervable, however, that 
no Bill was ever afterwards introduced to guard againſt 
a future emergency of a ſimilar nature: on the grounds 
undoubtedly of delicacy to a Monarch univerſally be- 
loved; in the hope of the improbability that ſuch a cir- 
cumſtance ſhould recur in future; and in the confidence 
of the omnipotence of Parliament if neceſſarily called 
upon again. See Belſbam's Memoirs of Geo. III. Sub. ar. 
1788-9: and the Journals of the Lords and Commons. 
Towards the end of King William's reign, the King 
end Parliament thought it neceſſary to exert their power 
of limiting and appointing the ſucceſſion, in order to 
prevent the vacancy of the Throne ; which muſt have 
enſued upon their deaths, as no farther proviſion was 
made at the Revolution than for the iſſue of Queen Mary, 
Queen Anne, and King William. It had been previ- 
- ouſly, by the far. 177. and M. frat. 2. c. 2, enacted, 
that every perion who ſhould be reconciled to, - or hold 
communion with, the See of Rome, who ſhould pro- 


tels the Popilh religion, or who ſhould marry a Papiſt, | . 
| Crown of theſe Kingdoms. The extremes, between 


{1ould be excluded, and for ever incapable to inherit, poſ- 
ſeis, or enjoy the Crown; and that in ſuch caſe the 
people ſhould be abſolved from their allegiance [to ſuch 
perſon}, and the Crown ſhould deſcend to ſuch perſons, 
being Prozejtants, as would have inherited the ſame, in 
caſe the perſon ſo reconciled, holding communion, pro- 
ſelling, or marrying, were naturally dead. To act there- 
fore conſiſtently v.3th themſelves, and at the ſame time 
pay as much regard to the old hereditary line as their 
tormer reſolutions would admit, they turned their eyes 
on the Princeſs Shia, Eleftreſs and Dutcheſs Dowager 
of Hanover, bor, upon the impending extinction of 
the Proteſtant poſterity of Charles I. the old law of 
regal deſcent directed them to recur to the defcendants 
of James I. and the Princeſs Shia being the youngeſt 
daughter of Elizaberh, Queen of Bohemia, who was the 
daughter of James I. was the neareſt of the antient blood- 
royal, who was not incapacitated by profeſſing the Po- 
piſh religion. On her, therefore, and the heirs of her 
body, being Proteſtants, the remainder of the Crown, 
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expectant on the death of King William and Queen 
Anne, without iſſue, was ſettled, by fat. 12 C 13 M. z. 
c. 2. And at the ſame time it was enacted, that whoſo- 
ever ſhould hereafter come to the poſſeſſion of the Crown, 
ſhould join in the communion of the church of England 
as by law eſtabliſhed. 

This 15 the laſt limitation of the Crown that has been 
made by Parliament, and all the ſeveral actual limita- 
tions, from the time of Henry IV. to the preſent, (ſtated 
at large in 1 Comm. c. 3,) do clearly prove the power 
of The King and Parliament to new model or alter the 
ſucceſſion. And indeed it is now again made highly 
penal to diſpute it; for by fat. 6 Arn. c. 7, it is enacted, 


| that if any perſon maliciouſly, adviſedly, and CireQly, 


mall maintain by writing, or printing, that the Kings of 
this realm, with the authority e Parliament, are not able 
to make laws to bind the Crown and the deſcent there. 
of, he ſhall be gulity of high treaſon ; or if he main- 


ſpeaking, he ſhall incur the penalties of a premunire. 

The Princeſs Sephia dying before Queen Anne, the 
inheritance thus limited deſcended on her ſon King 
George I. and having taken effect in his perſon, from 
him, it deſcended to his late Majeſty King George II. and 
from him to his grandſon and heir, our preſent Gracious 
Sovereign King George III. 

The 7ithe to the Crown therefore, though at preſent 
hereditary, 1s not quite ſo abſolutely hereditary as for- 
merly; and the common ſtock or anceſtor, from whom 
the deſcent muſt be derived, is alſo different. Formerly 
the common ſtock was King Igbert, then Villiam the 
Conqueror: afterwards in James J. 's time the two com- 
mon ſtocks united, and ſo continued till the vacancy of 
the throne, occaſioned by the abdication of James II. in 
1688: now it is the Princeſs Sophia, in whom the inhe- 
ritance was veſted by the King and Parliament. For- 
merly the deſcent was abſolute, and the Crown went to 
the next heir without any reſtriction; but now, upon 
the new ſettlement, the inheritance is conditional; being 
limited to ſuch heirs only of the body of the Princels 


| Sophia, as are Proteſtant Members of the Church of Eng- 


land, and are married to none but Proteſtants. 
In this due medium appears to conſiſt the true c- 
tutional notice of the right of ſucceſſion to the Imperial 


which it ſteers, are each of them equally deſtructive ot 

thoſe ends for which Societies were formed, and are kep! 

on foot. Where the Magiſtrate, upon every ſucceſſion, 

is elected by the people, and may, by the expreſs pro- 

viſion of the laws, be depoſed (if not puniſhed) by his 

Sabjects; this may /ourd like the perfection of Liberty, 

and look well enough when delineated on paper; but in 

practice will be ever productive of tumult, contention, 

and anarchy, And, on the other hand, divine, indefea- 
ſible hereditary right, when coupled with the doctrine of 
unlimited paſſive obedience, is ſurely, of all conſtitutions, 
the moſt thoroughly {laviſh and dreadful, But when 
ſuch an hereditary right, as our laws have created and 
veſted in the royal ſtock, is cloſely interwoven with thoſe 
liberties, which are equally the inheritance of the Sub- 
ject; this union will form a conſtitution, in theory, the 
moſt beautiful of any; in practice the moit approved; 
and, in duration, it is to be hoped, the moſt permanent. 
It is the duty of every expounder of our Laws to lav 
| this 


|. 


tains the ſame only by preaching, teaching, or adviſed. 
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this Conſtitution before the Student in its true and ge- 


nuine light}; it is the duty of every good Engli/>man to 


underſland, to revere, and to defend it. 


II. Tun firſt and moſt conſiderable branch of the 
King's Royal Family, regarded by the laws of England, is 
the Zucen; as to whom lee this Dictionary, title Sucen. 

The Prince of Wales, or Heir-apparent to the Crown, 
and alſo his royal conſort; and the Princeſs Royal, or 
eldeſt daughter of the King, are likewiſe peculiarly re- 
garded by the laws, For, by far. 25 E. 3, to compals, 
or conſpire the death of the former, or to violate the 
chaſtity of the latter, is as much high treaſon as to 
conſpire the death of the king, or violate the chaſtity of 
the Queen. See this Dictionary, title Treaſon. The 
Heir- apparent to the Crown is uſually made Prince of 
ales and Earl of Che/ter by ſpecial creation and in- 
veſtiture ; but being the King's e jon, he is by inhe- 
ritance Duke of Cornwall, without any new creation. 
8 Rep. 1 : Seld. title Len. 2,5. 

The obſervations in Coke's reports, however, as well 
as the words of the ſtatute, it has been remarked, limit 
the dukedom of Cornwnl/ to the firſt begotten [rather 
firft born] ſon of a King of England, and to him only. 
But although from this it is manifeſt, that a Duke of 
Corntuall mutt be the firſt begotten fon of a King, yet it 
is not neceſſary that he ſhould be born after his father's 
acceſſion to the Throne. 

This is, on the whole, a ſtrange ſpecies of inherit- 
ance, and perhaps is the only mode of deſcent which 
depends upon the authority of a ſtatute. In the Prince's 
caſe, reported by Lord Coke, the queſtion was, whether 
the original grant to Zaward the Black Prince, who 
was created in the 11th of Ed. III. Duke of Cornwall, 
and who was the firſt Duke in England after the Duke 
of Normandy, had the authority of Parliament; or was 
an honour conferred by the King's charter alone? If 
the latter, the limitation would have been void, as no- 
thing leſs than the power of Parliament can alter the 
eſtabliſhed rules of deſcent. But notwithſtanding it is 
in the form of a charter, it was held to be an a& of the 
Legiſlature. It concludes, per ipſum regem et totum con- 
cilium in parliamento.— Chriſtian' s Note on 1 Comm. c. 4. 

The reſt of The Royal Family may be conſidered in 
two different lights, according to the different ſenſes 
in which the term Royal Family is uſed. The larger 
ſenſe includes all thoſe, who are by any poſſibility inhe- 
ritable to the Crewn. Such, before the Revolution, 
were all the deſcendants of Villiam the Conqueror, 
who had branched into an amazing extent, by intermar- 
riages with the ancient nobility. Since the Revolution 
and act of Settlement, it means the Proteſtant iſſue of the 
Prince}; Sophia, now comparatively few in number, but 
which in proceſs of time may poſſibly be as largely dif- 
| fuſed, The more confined ſenſe includes only tioſc 

who are within a certain degree of propinquity to the 
reigning Prince, and to whom therefore the laws pay an 
extraordinary regard and reſpect. | 

At the time of paſſing the Regency AR, fat. 5 Ger. 3. 
c. 27, (fee Pet V. 2.) the bill, which was framed on the 
plan of the Regency Act in the preceding reign, em- 


powered his Majeſty to appoint either the Queen, »- 


any other perſon of his Royal Family uſually reſident in 
Great Britain, to be Regent until the ſucceſſor co the 


| 
| 
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Crown ſhould attain eighteen years of age. A doubt 
arifing on the queſlion 249 were the Royal Family, it was 


explained by the Law Lords to be ihe deſcendants of 


King George II. It was, therefore, found neceſſary ex- 
preſsly to inſert in the act the name of her Royal High- 
nels the Prince Doxager of Wales, widow of the King's 
eldeſt ſon deceaſed, and mother of his preſent Majeliy ; 
as the was not held to be comprehended under the ge- 
neral deſcription of the Royal Family. See Beiſhamn's 
Memoirs of King Ges. II. 

The younger ſons and daughters of the King, and 
other branches of the royal family, who are not in the 
immediate line of ſucceifion, were therefore little far- 
ther regarded by the antient law, than to give them 
a certain degree of precedence before all perſons and 
public officers, as well eccleſiaſtical as temporal. This 
is done by far. 31 Hen. S. c. 10; which enacts, that no 
perſon, except the King's children, ſhall preſume to fit 
cr have place at the ſide of the cloth of eſtate in the 
Parliament chamber; and that certain great officers 
therein named ſhall have precedence above all dukes, 
except only ſuch as ſhall happen to be the King's ſon, 
brother, uncle, nephew, (which latter Sir E. Cote, 4 In. 
362, explains to fignify grandſon or , or brother's 
or fiſter's ſon. 

Indeed, under the deſcription of the King's chilurex. 
his grandſons are held to be included, without having 
recourſe to Sir E. Co4e's interpretation of nephery ; andy 
therefore, when his late Majeſty King George II. created 
his grandſon Eatvard, (the ſecond fon of Frederic Prince 
of Wales deceaſed,) Duke of Nerd, and referred it to 
the Houſe of Lords to ſettle his place and precedence, 
they certified that he ought to have place next to the 
late Duke of Cumberland, the then King's youngeſt ſon ; 
and that he might have a ſeat on the left hand of the 
cloth of eſtate. Ld.'s Journ. Ap. 24, 1760. But when, on 
the acceſſion of his preſent Majeſty, thoſe royal per- 
ſonages ceaſed to take place as the children, and ranked 
only as the Brother and Uncle of the King, they alſo 
left their ſeats on the ſide of the cloth of eſtate : ſo that 


when the Duke of Ghhuceſter, his Majeſty's ſecond bro- 


ther, took his ſeat in the Houſe of Peers, he was placed 
on the upper end of the Earl's bench (on which the 
Dukes ufually fit) next to his Royal Highneſs the Duke 
of York. Ld.*s Journ. 10 January 17065, And in 1718, 
upon a queſtion referred to all the Judges by King Geo. I. 
it was reſolved by ten againſt the other two, that the 
education and care of all the King's grandchildren, while 
minors, did belong of right to his Majeſty as King of 
this realm, even during their father's life. Forze/e. Al. 
401—440. And they all agreed, that the care and ap- 
probation of their marriages, when grown up, belonged 
to the King their grandfather. And the Judges have 
more recently concurred in opinion, that this care and 
approbation extend alſo to the Prejumprive Heir of the 
Crown; though to what other branches of the royal 
f.mily the ſame did extend, they did not find preciſely 
determined. La.“ Journ. 28 Feb. 1772. The moſt fre- 
quent inſtances of the Crown's interpoſition go no far- 
ther than nephews and nieces, but examples are not 
wanting of its reaching to diſtant collaterals. There 
fore by Hat. 28 Hen. 8. c. 18. {repealed among other 
{tatutes of treaſons by 1 Ed. 6. c. 12,) It was made 
high treaſon for any mad to contract marriage with the 
| R 2 King's 
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KING III. 


King's children, or reputed children, his ſiſters or aunts, 
ex parte paternd, or the children of his brethren or titers ; 
being exactly. the ſame degrees to which precedence is al- 
lowed by the far. 31 Hen. 8, before mentioned. And now 
by ſtat. 12 Geo. 3. c. 11, no deſcendant of the body of 
King Geo. II. (other than the iſſue of Princeſſes mar- 
ried into foreign countries) is capable of contracting 
matrimony, without the previous conſent of the King 
ſignified under the Great Seal; and any marriage con- 
tracted without ſuch conſent is void: [a marriage ac- 
cordingly, which had, in fact, taken place abroad againſt 
the proviſions of this act, between one of the ſons of 
Geo. III. and an Exgliſb lady, was diſſolved in 1794 by ſen- 
rence of the Eccleſiaſtical Court here; ] but it is provided 
by the act, that ſuch of the ſaid deſcendants as are above 
the age of twenty-five, may, after a twelvemonth's notice 
given to the King's Privy Council, contract and ſolem- 
nize marriage without the conſent of the Crown; un- 
le/; both houſes of parliament ſhall, before the expiration 
of the ſaid year, expreſsly declare their diſapprobation 
of ſuch intended marriage.—All perſons ſolemnizing, 
atiting, or being preſent at, any ſuch prohibited mar- 
riage thall incur the penalties of præmunire. 


III. Ix order to aſſiſt the King in the diſcharge of his 
duties, the maintenance of his dignity, and the exertion 
of his prerogative, the law hath aſſigned him a diverſity 
of councils to adviſe with. Theſe are, his Parliament; 
his Peers; and his Privy Council, See this Dictionary 
under thoſe titles. 

For law matters the Judges of the Courts of law are 
held to be the King's Council; as appears frequently in 
our ſtatutes, particularly Hat. 14 Ed. 3. c. 5: and in 
other books of law. So that when the King's Council 
is mentioned generally, it muſt be defined, particula- 
rized, and underſtood, /ecundium ſubjecham materiam : and 
if the ſubject be of a legal nature, then by the King's 
Council is underſtood, his Council for matters of law ; 


c. 5, It was made a»high offence to import into this 
kingdom any papal bulles, or other proceſſes from 
Rome; and it was enacted, that the offenders ſhould be 
attached by their bodies, and brought before the King 
and his Council to anſwer for ſuch their offence, here, by 
the expreſſion of the King's Council were underſtood, the 
King's Judges of his Courts of j ultice, the ſubject mat- 
ter being legal; this being the general way of inter- 
preting the word Council, 3 /y//.125. See further this 
Dictionary, title Judges. 

Upon the ſame principle, in caſes where fine and ran- 
ſom is 1mpoſed for any offence at the King's pleaſure, 
this does not ſignify any extra-judicial will of the Sove- 
reign, but ſuch as is declared by his repreſentatives, the 
Judges in his Courts of Juſtice, gαuν,jł]uœugis in curia, 
non in camera, 1 Hal. P. C. 373. 


IV. Ir is in conſideration of the Duties incumbent on 
the King by our Conſtitution, that his dignity and prero- 
gative are eſtabliſhed by the laws ofthe land: it being a 
maxim in the law, that protection and ſubjection are reci- 
procal. 7 Rep. 5. And theſe reciprocal duties are moſt pro- 
bably what was meant by the Convention- Parliament in 
1688, when they declared that King James IT. had 
broken the original contra? between King and People. 
But however, as the terms of that original contract were 
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in ſome meaſure diſputed, being alledged to exiſt prin. 
cipally in theory, and to be only deduceable by reaſon 
and the rules of natural law; in whch deduction, dif- 
ferent underſtandings might very conſiderably differ ; it 
was, after the Revolution, judged proper to declare thele 
duties expreſsly, and to reduce that contract to a plain 
certainty, So that whatever doubts might be formerly 
raifed about the exiſtence of ſuch an original contract, 
they muſt now entirely ceaſe; eſpecially with regard to 
every Prince who hath reigned fince the year 1688. 
The principal duty of the King is 2% govern his people 
according to law, And this is not only conſonant to the 
principles of nature, reaſon, liberty, and ſociety, but has 
always been eſteemed an exprels part of the common 
law of England, even when prerogative was at the higheſt. 
See our ancient authors, Bra@. /.1. c.8; J. 2. c. 16. 
$ 3: Forteſc. cc.2, 34. But to obviate all doubts and dith- 
culties concerning this matter, it is expreſsly declared 
by fat. 12 & 13 W. z. c. 2, That the Laws of Erg- 


land are the Birth-right of the People thereof; and all 


the Kings and Queens who ſhall aſcend the throne of this 
realm, ought to adminiſter the government of the ſame 
according to the ſaid laws: and all their Officers and 
Miniſters ought to ſerve them reſpectively, according to 
the ſame: and therefore all the laws and ſtatutes of this 
realm for ſecuring the eſtabliſhed religion, and the 
rights and liberties of the people thereof, and all other 
laws and ſtatutes of the ſame, now in force, are ratified 
and confirmed accordingly.” See further this Dic- 
tionary, title Liberties. 

As to the terms of the original contract between King 
and People; theſe it ſeems are now couched in the 
Coronation Oath, which, by far. 1 V. CM. f. 1. 
c. 6, is to be adminiſtered to every King and Queen, 
who ſhall ſucceed to the Imperial Crown of theſe realms, 
by one of the Archbiſhops or Bithops in the preſence of 
all the People; who, on their parts, do reciprocally 


| 1 . 
namely, his Judges. Therefore, when by „at. 15 R. 2. take the oath of allegiance to th. Crown. 


This CoxoxaTion OATH is conceived in the fol- 
lowing terms. 

The Archbi/>ep or Bijhep ſhall ſay, Will you fo- 
lemnly promiſe and ſwear to govern the people of thi; 
Kingdom of England, Quere? Great Britain. See bas. 
5 .4nn.c. 8. F1: and this Dictionary, title Scotland - | 
and the dominions thereto belonging, according to the 
ſtatutes in Parliament agreed on; and the liws and 
cuſtoms of the ſame? The King or Queen ſhall ſay, ! 
ſolemn!y promiſe ſo to do. —Adbp. or Bp, Will you to 
your power cauſe law and juttice, in mercy, to be ex2- 
cuted in all your judgements? -K. or Q, I will.— 4, 
or Bp. Will you to tne utmolt of your power maintain 


the laws of God, the true profeſſion of the Goſpel, and 


| the Proteſtant reformed religion eſtabliſhed by the lau 
And will you preſerve unto the Biſhops and the Clergy 


of this realm, and to the churches committed to theit 
charge, al! ſuch rights and privileges as by law do or 
ſhall appertain unto them or any of them? -K. or &. 
All this 1 promiſe to do. — After this the King or 
Queen laying his or her hand upon the Holy Goſpc!s 
ſhall ſay, The things which I have here before pro- 
miſed, I will perform and keep, ſo help me God. — And 
then ſhall kiſs the book.“ 
It is alſo required, both by the Bill of Rights, t. 
1 #, M. f. 2. c. 2, and the Act of ä 
lui 
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far. 12 & 13 . 3. c. 2, that every King and Queen of 


the age of twelve years, either at their coronation, or - 


0a the firlt day of the Grit Parliament, upon the throne 
in the Houle of Peers (Which ſha'l firit happen) ſhall 
repeat and ſubſcribe the declaration againſt Popery, 
according to tat. 30 Car. 2. fl. 2. c. 1. 

The above is the form of the Coronation oath, as it is 
now preſcribed by our laws; the principal articles of 
which appear to be at leaſt as antient as the Mirror of 
Juſtices (c. 1. H 2); and even as the time of Prater. 
See J. 3. tr. 1. c. 9. But the wording of it was Changed 
at the Revolution, becauſe (as the ſtatute alleges) the 
oath itſelf had been framed in doubrful words and ex- 
preſſions with relation to ancient laws and conſtitutions 
at this time unknown. For theſe old Coronation Oaths, 
ſee 1 Comm. c. 6. p. 235, inn. 

However, in what form ſoever this Oath be con— 
ceired, it 1s moſt indi putably a fundamental and ex- 
preſs original contract; though doubtleſs the duty of 
protection is impliedly as much incumbent on the Sove- 
reign before Coronation, as after; in the ſame manner 
as allegiance to the King becomes the duty of the Sub- 
ject immediately on the deſcent of the Crown, before 
he has taken the oath of allegiance, or whether he ever 
takes it all. In the King's part of this original contract 
are expreſſed all the duties that a monarch can owe to his 
people, wiz. to govern according to law; to execute 
judgment in mercy ; and to maintain the eſtabliſhed re- 
ligion. And with refpe& to the latter of theſe three 
branches, the Act of Union, far. 5 Ann. c. 8, recites 
and coniirms two preceding ſtatutes; the one of the 
Parliament of Scotland, the other of the Parliament of 
Ergland; which enact, the former that every King at 
bis acceſſion, ſhall take and ſubſcribe an oath, to pre- 
ierve the Proteſtant religion, and Prefbyterian church 
government in Scotland; the latter, that at his coro- 
nation he ſtall take and ſubſcribe a fimilar oath to pre- 
ſexve the ſettlement of the church of Exgloud, within 
#,91e1d, Ireland, Wales, and Beravict, and the territories 
thereunto belonging. 


V. I. IT has been obſerved, that one of the principal 


balwarks of Civil Liberty, or in other words, of the Hri- 
% Conſtitution, is the limitation of the Ming“, Prerogative, 


* * Q * . * 
dy bounds ſo certain and notorious, that it is im poſlible 


he ſhould ever exceed them, without either the conſent 
of the people, or a violation of that contract which we 
nave ſeen expreſsly ſubſiſts between the Prince and the 
Subject. When we more particularly conſider this pre- 
togative minutely, in order to mark out, in the moſt im- 
portant inſtances, its particular extent and reſtrictions, 
vne concluſion will evidently follow ; that the powers 
wich are veſted in the Crown by the laws of England, 
are neceflary for the ſupport of Society ; and do not in- 
trench any farther on our natural, than is expedient for 
the maintenance of our civil, liberties, 

There cannot be a ſtronger proof of that genuine free- 
dom, which is the boaſt of this age and country, than the 
power of diſcuſſing and examining with decency and 
teſpect the /imzts of the King's prerogative. This was 
formerly conſidered as a high contempt in a Subject, and 
tne glorious Queen E/izaberh herſelf directed her Par- 
lament to abſtain from judging of or meddling with her 
Prerogative, It is no wonder, therefore, that her ſac- 
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ceſſor, James I. ſhould confider ſuch a preſumption as 
little leis than blaſphemy and impiety. But whatever 
might be the ſentiments of ſome of our Princes, this 
was never the language of our ancient conſtitution and 
laws. The ſentiments of Bracton and Forteſcue, at the 
diſtance of two centuries from each other, may be ſeen 
by a reference to the place cited in the preceding divi- 
ſion, IV. And Sir Hen. Finch, under Charles I. after 
the lapſe of two centuries more, though he lays down 


the law of prerogative in very ſtrong and emphatical 


terms, yet qualifics it with a general reſtriction in regard 
to the liberties of the people. 'The King, ſays he, has 
a prerogative in all things that are not injurious to the 
Subject; for in them all it muſt be remembered, that 
the King's prerogative ſtretcheth not to the doing of 
any wrong. Finch. I. 84, 5. Nihil enim aliud pete Rex, 
niſi id folum quod de jure poteſt. Brad. J. 3. tr. 1. c. 9. 
The nature of our conſtitution is that of a limited 
monarchy, in which the legiſlative power is lodged in 
the King, Lords, and Commons; but the King is in- 
truſted with the executive part, and from him all juſtice 
is ſaid to flow; hence he is ſtiled the head of the Com- 
monwealth, ſupreme governor, parens patriæ, Sc. but 
ſill he is to make the law of the land the rule of his go- 
vernment; that being the meaſure as well of his power, 
as of the Subjects obedience : for as the law afſerts, main- 
tains and provides for the ſafety of the King's royal per- 


ſon, crown, and dignity, and all his juſt rights, revenues,. 


powers, and prerogatives; ſo it likewiſe declares and. 
aſſerts the rights and liberties of the Subject. 1 Aud. 
153: Co. Lit. 19, 75: 4 Co. 124. 

Hence it hath been eſtabliſhed as a rule, that all pre- 
rogatives muſt be for the advantage of the people, other- 


wiſe they ought not to be allowed by law. Moor 672: 


Show. P. C. 75. 

Although the King is the fountain of juſtice, and in- 
truſted with the whole executive ppwer of the law, yet 
he hath no power to alter the laws which have been eſta- 
bliſhed, and are the birthright of every ſubject ; for by 
thoſe very laws he is to govern; and as they preſcribe 
the extent and bounds of his prerogative, in hke manner 
they declare and aſcertain the rights and liberties of 
the people, therefore admit of no innovation or change 
but by act of parhament. 4 /:/. 164: 2 Int. 54, 478: 
2 Hal. Hiſt. P. C. 131, 282: Faugh. 418: 2 Salk. 510. 

The rights and prerogatives of the Crown are in moſt 
things as ancient as the Jaw itſelf; for though the ſta- 
tote 17 Ed. 2. c. 1, commonly called the ſtatute De 
preerogativa Regis, ſeems to be introductive of ſome- 
thing new, yet for the molt part it is but a collection of 
certain prerogatives that were known law long before. 
Bendl. 117: 2 Inſt. 263, 496: 10 Co. 64. And this ſta- 
tute does not contain the King's whole prerogative, but 
only ſo much thereof as concerns the profits of his cof- 
fers. Plaxed. 314. 

The nature of the government of our King, ſays For- 


leſcue, is not only regal, but political: if it were merely 


the former, regal, he would have power to make what 
alterations he pleaſed in our law, and impoſe taxes and 
other hardſhips upon the Subject, whether they would 


or no: but his government being political, he cannot 


change the laws of the realm, without the People con- 
ſent thereto, nor burthen them againſt their wills. It is 
alſo ſaid by the ſame writer, that the King is appointed 
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KING V. 1. 


ro protect his Subjects in their lives, properties, ad 
laws; for which end and purpoſe he has the delegation 
ol power from the people: likewiſe our King is ſuch by 
the fundamental law of our land; by Which law the 
meaaz(t Subject enjoys the liberty of his perſon and pro- 
percy in his eſtate; and it is every man's concern to de- 
tend theſe, as well as the King in his lawful rights. For- 
cue, de Laud. leg. Angl. 17, &c. | 

if a King hath a kingdom by title of deſcent, where 
the lavs have taken good effect and rooting, or if a 
King conquers a Chriftian kingdom, after the people 
have laws given them for the government of the country, 
to which they ſubmit, no ſucceeding King can alter the 
fame without the Parliament, 7 Rep. 17. It has never- 
theleſs been held, that conquered countries may be go- 
verned by what laws the King thinks fit, and that the 
laws of England do not take place in ſuch countries, until 
declared fo by the conqueror, or his ſucceilor ; here, in 
caſe of infidels, their laws do not ceaſe, but only ſuch as 
are againſt the law of God; and where the Jaws are re- 
jected or ſilent, they ſhall be governed according to the 
rule of natural equity. 2 Salk. 411, 412, 666. 

If the King makes a new conquelt of any country, the 
perſons there born are his ſubjects; for by ſaving the 
hves of the people conquered he gains-a right and pro- 
perty in ſuch people, and may impoſe on them what 
laws he pleaſes. Dyer 224: Vangb. 281. 

But until ſuch laws given by the conquering prince, 
the laws of the conquered country hold place; (unleſs 
where theſe are contrary to our religion, or enact any 
thing that is malum in ſe, or are ſilent;) for in all ſuch 
caſes the laws of the conquering country prevail. 2 P. 
Ws. 75, 76. 8 
If there be a new and uninhabited country found out 
by ZErg/iþ ſubjects, as the law is the birthright of 
every Subject, ſo wherever they go carry their laws with 


them, therefore ſuch new found country is to be go-. 


verned by the laws of England; though after ſuch coun- 
try is inhabited by the Erglih, acts of parliament made 
in England, without naming the foreign plantations, will 
not bind them. 2 P. Wms. 75: 2 Salk. 411. And fee 
Campbell v. Hall, Cowp. 204: Spragge v. Stone, cited 


Dougl. 35, 37, 38. . 
Queſtions of this nature are not at preſent likely often 


to ariſe, ſince (as in the inſtance of annexing the Crown 


of Corfica to the Britiſh Crown in 1794) all ſuch tranſ- 
actions are now regulated by expreſs ſtipulations; which 
neither leave to the prerogative of the conquering 


monarch, nor the laws of his kingdom, any power to 


interfere. 

By the word Prerogative 1s uſually underſtood, that 
ſpecial pre-eminence, which the King hath over and 
above all other perſons, and out of the ordinary courſe 

of the common law, in right of his regal dignity. It 
ſignines, in its etymology from præ and rego, ſome- 
thing that is required or demanded before, or in prefer- 
ence to all others. And hence it follows, that it muſt be 
in its nature ſingular and eccentrical ; that it can only be 
applied to thoſe rights and capacities, which the wing 
enjoys alone in contradiction to others; and not to thoſe 
which he enjoys in common with any of his Subjects: 
for if once any prerogative of the Crown could be held 
in common with the Subject, it would ceaſe to be pre- 
rogative any longer. Finch, therefore, lays it down as 
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1 maxim, that the prerogative is that law in caſe of te 
Ning, which is law in no caſe of the Subject. Finch, L. 53 


Prerogatives are eicher direct or incidental. Ihe . 


rect are tuch poſitive ſubſtantial parts of the royal cha- 
racter and authority, as are rooted in, and ſpring fron, 
the King's political perſon, and of which we are abou 


to ſtate the law at ſome length, But ſuch prerogatives | 


as are incidental bear always a relation to ſomething 
elſe, diſtinct from the King's perſon, and are indeed 
only exceptions in favour of the Crown, to the genera! 
rules eſtabliſhed for the reſt of the community; ſuch as 
that no colts ſhall be recovered againſt the King; that 
he can never be a joint-tenant; and that his debt ſhall 
be preferred before that of a Subject. Theſe, and an 
infinite number of other inſtances, will better be under- 
ſtood by referring to the Subjects themſelves, to which 
theſe incidental prerogatives are exceptions. As to 
his prerogative relating to his debts, however, here 
reckoned among thoſe conſidered as incidental, See 
p22 VI, at ſome length; and this Dictionary, titles Exe- 
cution; Extent; Judgment, &c. Other incidental pre- 
rogatives are, that where the title of the King and a 
common perſon concur, the King's title ſhall be pre- 
ferred. 1 {r/t. 30.—No diſtreſs can be made upon the 
King's poſſeſſion, but he may diſtrain out of his fee in 
other lands, &c. and may take diſtreſſes in the high- 
way. 2 Iii. 131.— An heir ſliall pay the King's debt, 
though he is not named in the bond: and the King's 
debt ſhall be ſatisfied before that of a Subject, for which 
there is a prerogative writ. 1 If. 130, 386.— But this 
is where the debt is in equal degree with that of the 
Subject. See fat. 33 Hen. 8. c. 39, at large: poſt VI. 
and Cro. Car. 283: Hardr. 23. Goods and chattels 
may go in ſucceſſion to the King, though they may not 
to any other ſole corporation. 1 ft, go.—In the hand 
of whomſoever the goods of the King came, their land- 
are chargeable, and may be ſeized tor the ſame : and 
the King is not bound by ſale of his goods in open mar- 
ket. 2 Iuſt. 713.—No entry will bar the King, and no 
judgment is final againſt him, but with a /alvo jure regs, 
Litt. 178: Finch 40: but ſee po/? 2. as to the nullum tem- 
pusact g Geo. 3. c. 9.— The King may plead ſeveral 
matters without being guilty of double pleading, and 
the party ſhall anſwer them all. Bro. Dougl. pl. 57.—In 
his * he need not plead an act of parliament as a 
Subject is bound to do. 4 Rep. 73. — e is not bound tv 
join in demurrer on evidence, and the Court may direct 
the Jury to find the matter ſpecially. Finch 82: 5 Rep. 
104. — The King's own teſtimony of any thing done in 
his preſence is of as high a nature and credit as any 
record, whence, in all original writs or precepts, he 
uſeth no other witneſs than himſelf, as the meip/o. 
1. Inſt. 41, 57. 

It is alſo held, that the King is by his prerogative 
Univerſal Occupant, as all property is preſumed to have 
been originally in the Crown; and that he partitioned it 
out in large diſtricts to the great men who deſerved well 
of him in the wars, and were able to adviſe him in time 
of "_ Hence the King hath the direct dominion; 
and all lands are holden mediately or immediately from 
the Crown. Co. Lit. 1: Dyer 154: 1 Bend. 237: Cell. 

Mare Clauf. | 
If the ſea leaves any ſhore by the water ſuddenly fall- 


| ing off, ſuch derelict lands belong to the King; but it © 
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man's lands lying to the ſea are increaſed by inſenſible 
degrees, they belong to the ſoil adjoining. Dyer 326: 
2 Rol. Abr. 170. 

So, if a river, ſo far as there is a flux of the ſea, 
leaves its channel, it belongs to the King; for the Eng- 
liſh ſea and channels belong to the King ; and, having 
never diſtributed them out to Subjects, he hath a pro- 
perty in the ſoil, 2 Rol. Abr. 170. 

But if a river, in which there is no tide, ſhould leave 
its bed, it belongs to the owners on both ſides; for they 
have in that caſe the property of the ſoil ; this being no 
original part or appendix to the ſea, but diſtributed out 
as other lands. 2 Rol. Abr. 170. 

If land be drowned, and ſo continue for years; if it 


be after regained, every owner ſhall have his intereſt 


again, if it can be known by the boundaries. 8 Co. Sir 
Francis Barrington's caſe, 

It is ſaid, that there is a cuſtom in Lincelnſbire, That 
the lord of the manors ſhall have derelict lands; and 
that as ſuch it is a reaſonable cuſtom ; for if the ſea waſh 
away the lands of the Subject, he can have no recom- 
pence, unleſs he ſhould be entitled to what he regains 
from the ſea. Did. 

The King hath the Sovereign dominion in all ſeas and 
great rivers, which is plain from Selden's account of the 
ancient Saxons, who dealt very ſucceſsfully in all naval 
affairs; therefore the territories of the Exgliſb ſeas and 
rivers always reſided in the King. Seld. Mar. Cl. 251, 
Sc. 1 Rol. Abr. 168, 169: 1 Co. 141: 5 Co. 106. 

And as the King hath a prerogative in the ſeas, fo 
aath he likewiſe a right to the fiſhery and to the ſoil ; 


Jo that if a river as far as there is a flux of the ſea leaves 


its channel, it belongs to the King. Dyer 326: 2 Rol. 
br. 170. 

Hence the Admiralty Court, which is a Court for all 
maritime cauſes or matters ariſing on the high ſeas, is 
deemed the King's Court, and its juriſdiction derived 
from him who protects his Subjects from pirates, and 


provides for the ſecurity of trade and navigation. 4 IA. 


142: Molloy 66. 

From the King's dominion over the ſea it was holden, 
that the King, as protector and guardian of the ſeas, 
might before any ſtatute made for commiſſions of ſew- 
ers, provide againſt inundations by lands, banks, Cc. 
and that he had a prerogative herein as well as in de- 
fencing his Subjects from pirates, Sc. 10 Co. 141. 

But notwithſtanding the King's prerogative in ſeas 
and navigable rivers, yet it hath been always held, that 
a Subject may fiſh in the ſea; which being a matter of 
common right, and the means of livelihood, and for the 
goed of the commonwealth, cannot be reſtrained by 
grant or preſcription. 8 Ed. 4. 18. 19 : Bro. Cuftor, 46: 
Fux. Bar. 1 Mod. 10s ; 2 Salt. 637. 

Alſo it is held, that every Subje& of common right 
may fih with lawful nets, Oc. in a navigable river as 
well as in the ſea; and the King's grant cannot bar 
them thereof; but the Crown only has a right to royal 
bh, and that the King only may grant. 6 Mad. 73 : 
alt. 387. S. C. GS. P. See title Fi, &c. 

eis allo ſaid, that the King, as a perpetual ſign and 
acknowledgment of his dominion of the ſeas, hath ſe- 
veral creatures reſerved to him under the denomination 
of royal creatures, as ſwans, ſturgeons, and whales; all 


iich are natives of ſeas and rivers, 7 Co. 16. See . 
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2. The law aſcribes to the King the attribute of Sove- 
reignty or pre-eminence. See Brack. l. 1. c. 8.—He is 
ſaid to have imperial dignity ; and in charters, before the 
Conqueſt, is frequently ſtiled Baſileus and Imperator ; the 


titles reſpectively aſſumed by the Emperors of the Zaf# 


and V:2. His realm is declared to be an empire, and 
his Crown imperial, by many acts of parhament ; parti- 
cularly fats. 24 Hen. 8. c. 12: 25 Hen. 8. c. 28; which 
at the ſame time declare the King to be the ſupreme 
head of the realm in matters both civil and eceleſiaſtical; 
and, of conſequence, inferior to no man upon earth, de- 
pendant on no man, accountable to no man. See alſo 
ſtats. 24 Geo. 2. c. 24: 5 Geo. 3. c. 27. 

No King of England uſed any ſeal of arms till the reign 
of Rich. I. Before that time, the ſeal was the King ſit- 
ting in a chair of ſtate on one ſide of the ſeal, and on horſe- 
back on the other ſide; but this King ſealed with a ſeat 
of two lions: and King John was the firſt that bare 
three lions; and afterwards Edward III. quartered the 
arms of France, which has been continued to this time. 
King Henry VIII. was the firſt to whom Majeſty was at- 
tributed ; before which, our Kings were called High- 
neſs, &c. Lex Conſtitut. 47, 48. | 

The meaning of the Legiſlature when it uſes theſe 
terms of empire and imperial, and applies them to the 
realm and Crown of Zrgland, is only to aſſert that our 
King is equally ſovereign and independent within theſe 
his dominions, as any Emperor is in his empire, and 
owes no kind of ſubjection to any other Potentate 
upon earth. 

Hence it is, that no ſuit or action can be brought 
againſt the King, even in civil matters, becauſe no Ccurt 
can have juriſdiction over him. All juriſdiction 1mplies 
ſuperiority of power: authority to try would be vain 
and 1dle without authority to redreſs; and the ſentence 
of a Court would be contemptible, unleſs that Court had 
power to command the execution of it: but who, ſays 
Finch, ſhall command the King? Finch, I 83. Hence it 
is likewiſe, that by lav, the PERSON of the KING is 
SACRED, even though the meatures purſued in his 
reign be completely tyrannical and arbitrary: for no 
juriſdiction upon earth has power to try him in a cri- 
minal way, much leis to condemn him to puniſhment. 


If any foreign juriſdict'on had this power, as was for- 


merly claimed by the Pope, the independence of the 
kingdom would be no more; and, if ſuch a power 
were veſted in any domeſtic tribunal, there wou'd foon 
be an end of the conſtitution, by deſtroying the free 
agency of one of the conſtituent parts of the ſovereign 
Legiſlative Power. 

Are then, it may be aſked, the Subjeds of England 
totally deſtitute of remedy, in cafe the Crown ſhould in- 
vade their rights, either by private injuries, or public 
oppreſhons ? To this we may anfwer, chat the law has 
provided a remedy in both caſes. 

As to private injuries; if any perſon has, in point of 
property, a juſt demand upon the King, he mult petition 
him in his Court of Chancery, where his Chancellor 
will adminiſter right as a matter of grace, though not- 
upon compultion. Finch, J. 255. See this Dictionary, 
title Chancery; and poſt as to the Perfection aſcribed to 
the King. | 

As to caſes of ordinary public offroion, where the 
vitals af the conſtitution are not attacked, the law has. 

alle. 
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alſo aſſigned a remedy. For as a King cannot miſuſe 
his powers without the advice of evil counſellors, and the 
aftittance of wicked miniſters, theſe men may be examined 
and puniſhed. The Conſtitution has therefore provided, 
by means of indictments and parliamentary impeach- 
ments, that no man ſhall dare to aſſiſt the Crown in con- 
tradiction to the law of the land. But at the ſame time 
it is a maxim in thoſe laws, that the King himſelf can do 
no wrong; ſince it would be a great weakneſs and ab- 
ſurdity in any ſyſtem of poſitive law, to define any poſ- 
ſible wrong, without any poſſible redreſs. 

As to ſuch public oppreſſions as tend to difſolve the: Con- 
fiitution, and ſubvert the fundamentals of Government, 
theſe are caſes which the law will not, out of decency, 
ſuppoſe; being incapable of diſtruſting thoſe whom it 
has invelted with any part of the ſupreme power; ſince 
- ſuch diſtruſt would render the exerciſe of that power pre- 
carious and impracticable. For, wherever the law ex- 
preſſes its diſtruſt or abuſe of power, it always veſts a 
ſuperior coercive authority in ſome other hand to correct 
it; the very notion of which deltroys the idea of So— 
vereignty, If therefore (for example) the Two Houſes 
of Parliament, or either of them, had avowedly a right 
to animadvert on the King, or each other, or if the king 
had a right to animadvert on either of the Houſes, that 
branch of the Legiſlature, ſo ſubject to animadverſion, 
would inſtantly ceaſe to be part of the Supreme Power ; 
the balance of the Conſtitution would be overturned ; and 
that branch or branches, in which this juriſdiction re- 
ſided, would be completely ſovereign. The ſuppoſi- 
tion of Lav therefore is, that neither the King, nor either 
Houle of Parliament (collectively taken) is capable of 
doing any wrong; ſince in ſuch caſes the law feels itſelf 
incapable of furniſhing any adequate remedy. For 
which reaſon all oppreſſions, which may happen to 
ſpring from any brancn of the Sovereign Power, mult 
neceſſarily be out of the reach of any /ated rule or ex- 
preſs legal proviſion : but if ever they unfortunately hap- 
pen, the prudence of the times muſt provide new re- 
medies upon new emergencies. 

Indeed, it is found by experience, that whenever the 
unconſtitutional oppreſſions, even of the Sovereign Power, 
advance with gigantic ſtrides, and threaten deſolation 
to a State, mankind will not be reaſoned out of the feelings 
of humanity, nor will ſacrifice their liberty by a ſcru- 

pulous adherence to thoſe political maxims which were 
Originally eſtabliſhed to preſerve it, And, therefore, 
though the poſitive laws are fiſent, experience furniſhes 
us with a very remarkable caſe, wherein natureand reaſon 
prevailed. When King James II. invaded the fundamental 
conſtitution of the realm, the Convention- Parliament de- 
clared an abdication, whereby the throne was conſidered 
vacant, which induced a new ſettlement of the Crown. 
And ſo far as this precedent leads, and no farther, we may 
now be allowed to lay down the Las of redreſs againſt 
public oppreſſion. If therefore any future Prince ſhould | 
endeavour to ſubvert the conſtitution by breaking the 
original contract between King and People, ſhould vio- 
late the fundamental laws, and ſhould withdraw himſelf 
out of the kingdom, we are now authorized to declare 
that this conjunction of circumſtances would amount to an 
abdication, and the throne would be thereby vacant. In 
theſe, therefore, or other circumitances, which a fertile 
imagination may furniſh, ſince both Law and Eiſtory are 
10 | 
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ſilent, it becomes us to be ſilent too; leaving to futu:s 


generations, whenever neceſſity and the ſafety of the 
whole ſhall require it, the exertion. of thoſe inherent 
(though latent) powers of Society, which no climate, 
no time, no Conſtitution, no contract, can ever deſtroy 
or diminiſh. 7 

It may not be amiſs to conclude this part of the ſub- 
ject with obſerving that, All perſons born in any part of 
the King's Comitiions and within his protection are his 
Subjects ; thus are thoſe born in Irelaud, Scotland, Il ales, 
the King's plantations, or on the Eugliſh ſeas; who 
by their birth owe ſuch an inſeparable allegiance to the 
King, that they cannot by any act of theirs renounce or 
transfer their ſubjection to any foreign prince. 7 Ce. 1, 
Sc. ; Calvir's Caſe : Melloy, 370: Co. Lit. 129: Dit, 
300. See titles Aliens; Allegiance ; Treaſen. 

Beſides the attribute of Sovereignty, the law alſo 
aſcribes to the King, in his political capacity, abſolute 
Perfection. The King can do no wrong. Which antig at and 


| fundamental maxim 1s not to be underſtood, as if every 


thing tranſacted by the Government was of courſe juſt and 
lawful, but means only two things. Pirſt, that whatever 
is exceptionable in the conduct of public affairs is not to 
be imputed to the King, nor is he anſwerable tor it per- 
ſonally to his people. And, ſecondly, it means that the 
prerogative of the Crown extends not to do any injury; 
it is created for the benefit of the people, and thetefo:e 
cannot be exerted to their prejudice. Ploxwd. 487. 

Or perhaps it means that, although the King is ſub- 


ject to the paſſions and infirmities of other men, the con- 


ſtitution has preſcribed no mode by which he can be made 
perſonally amenable for any wrong that he may actually 
commit. The law will therefore preſume no wrong, 
where it has provided no remedy. The [nviolability g. 
the King is eſſentially neceſſary to the free exerciſe of 
thoſe high prerogatives, which are veſted in him, not for 
his own private ſplendor and gratification, as the vulgar 
and ignorant are too apt to imagine, but for the ſecurity 
and preſervation of the real happineſs and liberty of his 
Subjects. | 
The King moreover is not only incapable of 41; 
wrong, but even of ii wrong; he can never mean to 
do an improper thing; in him is no folly or weakneſs. If 
therefore the Crown ſhould be induced to grant any 
franchiſe or privilege to a ſubject, contrary to reaſon, or 
any way prejudicial to the commonwealth, or a private 
perſon, the law will not ſuppoſe the King to have meant 
either an unwiſe or an injurious action; but declares that 
the King was deceived in his grant: and therefore ſuch 
grant is rendered void, merely upon the foundation of 
fraud and deception, either by or upon thoſe agents, 
whom the Crown has thought proper to employ. See 
title Grant of the King, —But a latitude of ſuppoſing 4 
poſſibility of ſome failure of this perſonal perfection 1s 
allowed in the caſe of enquiries frequently inſtituted by 
Parliament, even as to thoſe acts of royalty which are 
molt properly and perſonally the King's own; but whic! 
are to be conducted in thoſe aſſemblies with the decency 
and reſpect due to the kingly character. See further ts 
DiR, tit. Parhkament. 
It may not be amiſs in this place very conciſely to 
mention the remedies for the various injuries which may 
proceed from, and alſo for thoſe which may affect the 
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The diſtance between the Sovereign and his SubjeAs 
is ſuch, that it can rarely happen that any per/onal in- 
jury can immediately and directly proceed from the 
Prince to any private man; and as it can ſo ſeldom bap- 
pen, the Law in decency ſnppoſes that it never can or 
will happen at all. But injuries to the rights of property 
can ſcarcely be committed by the Crown, without the in- 
tervention of its officers, againſt whom the law furniſhes 
various methods of detecting their errors or miſconduct. 

The common-law methods of obtaining poſſeſſion or 
reſtitution from the Crown of either real or perſonal pro- 
perty are, by Petilion of Right (already alluded to above) 
or Murau, de Droit, Manifeſfation or Plea of Right; as 
to both which ſee title Monftrans de Droit. 

The methods of redreſſing ſuch injuries as the Crown 
may receive from a Subject arc; either by {.ch uſual 
common-law actions as are conſiſtent with the reyal pre- 


rogative and dignity; or by ſuch prerogative modes of 


proceſs as are peculiarly contined to the Crown. As 
the King, by reaſon of his legal ubiquity, cannot be dif. 
{ciſed or diſpoſſeſſed of any real property which is once 
veited in him, he can maintain no action which ſuppoſes 
a diſpoefſion of the plaintiff, ſuch as un A or Ejet- 
ment. Bro. Ab. 1. Prerogative 8g. But he may bring a 
Tuare Iinpedit, which always fuppotes the plaintitF to be 
{112d or poſſeſſed of the advowlon; and he mas proſe— 
cute this writ like every other by him brought, as Well in 
tue court of K. B. as of C. P. or in whatever court he 
pleaſes. F. N. B. 32: 3 Comm. c. 17. SO too he may 
bring an action of 7 re/pa/s for taking away his goods; 
but ſuch actions (of Treſpaſs) are not uſual, though in 
{trictneſs maintainable for breaking his cloſe, or other 
injury done upon his ſoil or poſlefiion. Bro. Ab. 1. Pre- 
rgative 130: F. N. B. 90: J, B. 4 H. 4. 4 

Much eaſier and more effectual remedies are how- 
ever uſually obtained by prerogative modes of procels. 
Such is that of /rqui/ition or Inqueſt of Office; as to 
which ſee this Dictionary, title 2. Where the 
Crown hath unadviſedly granted any thing by letters 
patent which ought not to be granted, cr where the 
patentee hath done any act that amounts to a forfeiture 


of the grant, the remedy to repeal the patent is by 


writ of Scire Facias in Chancery. See Dy. 198: 3 Lev. 
220: 4 {n/}. 88.—80 alſo, if upon office untruly found 
tor the King, he grants the land over to another, he 
who is prieved thereby, and traverſes the office itſelf, 
15 entitled, before iſſue joined, to a Scire Facias againit 
che patentee in order to avoid the grant. Bro. Ab. 1. 
Scire Facias 6g, 185. See this DiRt. tit. Scire Facias.— 
An Injormation on behalf of the Crown is a method of 
ſuit tor recovering money, or obtaining damages for any 
perional wrong to the lands or poſſeſſions of the Crown; 
a+ to which ſee this Dict. title Imation. A Writ of 
Que arranto is in the nature of a Writ of Right for the 
mg againlt any perſon claiming or ufurping any office, 
tranchile, or liberty, to inquire by at authority he ſup- 
ports his claim, in order to determine the right. Finch, 
L. 322: 2 1nft. 282. See this Dict. tit. Quo Warranto. And 
omething of the ſame nature is the Writ of Mandamus, 
as to which ſee this DiR. titles Corporation; Mandamus, 
he Law alſo determines that in the King can be no 
negligence or /aches, and therefore no delay will bar his 
Tight, Nullum tempus occurrit Regi has been the ſtanding 
7 * all oecaſions: for the law intends that the 
01. 11. 
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King is always buſied for the public good, and therefore 
has not leiſure to aſſert his right within the times limited 
to his ſubjects. Finch. L. 82: Co. Litt. go.—This maxim 
applies alſo to criminal proſecutions which are brought in 
the name of the King ; and therefore by the Common 
Law there is no limitation in treaſons, felonies, or miſ- 
demeanors.— By flat. 7 V. 3. c. 7, an inditment for 
treaſon, except for an attempt to aſſaſſinate the King, 
muſt be found within three years after the commiſſion of 
the treaſonable act. See this Dict. title Treaſon. — But 
where the legiſlature has athxed no limit, nullum tempr's 9c- 
currit regi holds true: thus a man may be convicted of 
murder at any diſtance of time within his life after the 
commiſſion of the crime. This maxim obtains ſtill in full 
force in Trelaud. 1 Ld. Mountm. 365. In civil actions 
relating to landed property, by fat. 9 Geo. 3. c. 16, com- 
mon!y called the Nallum Tempus AQ, the King, like a 
ſubject, is limited to 60 years. For the occaſion of 
patling this act, ſee Bel/ham"s Memoirs of Geo. Ill. fub an. 
1708. See alſo the ſtats. 21 Jac. 1. c 2; II Ges. 3. 4. 4. 
In the King alſo can be no air or corruption of blaud ; 
for if the Heir to the Crown were attainted of treaſon ur 
felony, and afterwards the Crown ſhould defcend to him, 
this would purge the attainder %% fatto. Finch. L. 82. 
Neither can the King, in judgment of law as King, ever 
be a mr cr under age; and therefore his royal grants, 
and aſſents to acts of parliament are good, though he bas 


not in his natural capacity attained the age of 21. Ce. 


Lit. 43: 2 Iiſt. Prom 3. Indeed by fat. 28 H. 8 . 17. 
power was given to future Kings to reſcind and revoke 
all acts of parliament that ſhould be made while they 
were under the age of 24: but this was repealed by „a. 
1 FZ. 6 c.11, to far as related to that Prince; and but; 
ſtatutes are declared by Hat. 24 Ces. 2. c. 24, to be deter- 
mined. It hath alſo been uſually thought prudent, when 
the Heir-apparent has been very young, to appoint a 
Protector, Guardian, or Regent for a limited time; but 
the very neceſſity of ſuch extraordinary proviſion is ſut- 
hcient to demonſtrate the truth of that maxim of the 
Common Law, that in the King 1s no Minority ; and 
therefore he hath no legal guardian. 

The methods of appointing a guardian or regent in caſe 


of an Infant-heir to the Crown, have been ſo various, and 


the duration of his power ſo uncertain, that from hence 
alone it may be collected that his office is unknown to the 
Common Law; and therefore the ſureſt way is to have 
him made by authority of the great Council in Par- 
liament. 4 1%. 58. The „atutes 25 H. 8. c. 12: 28 H. 8. 


c. 7» [9+ 17 ?] provided, that the ſucceſſor, if a male and 


under 18, or a female and under 16, ſhould be till ſuch age 
in the government of his or her natural mother, (if ap- 
proved by the King,) and ſuch other counſellors as his 
Majeſty ſtould by will or otherwiſe appoint: and he ac- 
cordingly appointed his fixteen executors to have the 
government of his ſon Eiwvard VI. and the kingdom; 
which executors elected the Earl of Herteera Protector. 
The fat. 24 Geo. 2. c. 24, in caſe the Crown ſhould 
deſcend to any of the children of Frederick then late 
Prince of ales under the age of 18, appointed the 
Princeſs Dowager; and the Hat. 5 Geo. 3. c 27, in caſe 
cf a like deſcent to any of the children of K. Ges. III. 
empowered the King to name either the Queen, the 


Princeſs Dowager, or any deſcendant of K. Ges, II. re- 


ſiding in this kingdow, to be Guardian and Regent, till 
8 the 
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the ſucceſſor attained ſuch age, aſſiſted by a Council of 
Regency: the powers of them all being expreſsly defined 
and ſet down in the ſeveral Acts. See arte II. 

From the maxim that the King, as King, cannot be a 
Minor, grants, leaſes, &c. made by him, though under 
> bind preſently, and cannot be avoided by him either 

ring his minority, or when he comes of age: for it is 
a maxim of politics, that he who is to govern the king- 
dom ſhould never be conſidered as incapable from mi- 
nority of governing his own affairs. Dy. 209, f/, 22: 
Plowd. 20g: Co. Litt. 43: 5 Co. 27: Raym. go. 

The law aſcribes to the King's Majeſty in his political 
capacity an abſolute Inmortaliiy. The King never dies. 
Henry, Edward, or George, may die; but the King ſur- 
vives them all. For immediately upon the deceaſe of 
the reigning Prince in his natural capacity, his Kingſhip 
or Imperial Dignity, by act of law, without any 7z7er- 
regnum or interval, is veſted at once in his heir, who is 
co indanti King to all intents and purpoſes. And ſo 
tender is the la of ſuppoſing even a poſſibility of his 
death, that his natural diſſolution is generally called his 
demiſe; demiſſus regis vel corona: an expreſſion ſignifying 
merely a transfer of property. By the term, Demiſe of 
the Crown, therefore, is underſtood, that, in conſequence 
of the diſunion of the King's natural body from the 
body politic, the kingdom is transferred or demiſed 
to his ſucceſſor; and fo the royal dignity remains per- 
- petual, Ploxud. 177. 234. Thus too, when Ed. IV. in the 
zOth year of his reign, was driven from his throne 
for a few months by the houſe of Lancaſter, this tem- 
porary transfer of his dignity was denominated his de- 
17%; and all proceſs was held to be diſcontinued, as it 
then was vpon the natural death of the King. M. 49 
H. 6. pl. 1—8. 

K. Henry II. took his ſon into a kind of ſubordinate 
regality with him, ſo that there were Rex Pater and Reæ 
Filius; but he did not diveſt himſelf of his ſovereignty, 
but reſerved to himſelf the homage of his ſubjects. And 
notwithitanding this King, by conſent of Parliament, 
created his fon Jen King of Ireland; and K. Rich, II. 
made Nobert de Vere Duke of Ireland, and Ed. III. 
made his eldeſt ſon Lord of Ireland, with royal dominion 
yet it has been expreſsly held, that the King cannot re- 
gularly make a King within his own 4/ngdom. 4 1n/t. 357. 
360. Hen. de Beauchamp, Earl of Warwick, was by King 
lien VI. crowned King of Wight Iland ; but it was re- 
- folved, that this could not be done without conſent of 


Parliament; and even then cur greateſt men have been of 


opinion, that the King could not by law create a King in 
bis own kingdom, becauſe there cannot be two Kings of 
the fame place. And afterwards the ſame K. {Henry made 
the ſame Earl of Warwick Primus Comes totius Ang lia. 
Hal Hiſt. Coron. 

A King cannot reſign or diſmiſs himſelf of his office 
of King without conſent of Parliament; nor could en. II. 
without ſuch conſent, divide the ſovereignty: there is a 
{acred bond between the King and his kingdom that 
cannot be diflolved without the free and mutual conſent 
of both in Parliament; and though 1n foreign kingdoms 
there have been inſtances of voluntary ceſſions and re- 
fierations, Which poflibly may be warranted by their 
feveral conſtitutions, yet, by the laws of Zrglarnd, the 
King cannot reſign his ſovereignty without his Parlia- 
ment. Hale H. Cor. : 
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3. In the exerciſe of thoſe branches of the Royal Pre. 
rogative which inveſt this our Sovereign Lord, thus all. 
perfect and immortal in his Kingly capacity, with a 
number of authorities and powers, con ſiſts the Executive 
Part of the Government. This is wiſely placed in a 


ſingle hand by the Britiſb Conſtitution, fer the ſake cf 


unanimity, ſtrength, and diſpatch. The King of Exg—- 
{and is therefore not only the Chef, but properly the Sie 
Magiſtrate of the nation; all others acting by commiſſion 
from, and in due ſubordination to him. 

In the exertion of lawful prerogative, the King is and 
ought to be abſolute; that is, ſo far abſolute, that there 
is no legal authority that can either delay or reſiſt him. 
He may reject what bills, may make what treaties, may 
coin what money, may create what peers, may pardon 
what offences he pleaſes ; unleſs where the Conſtitution 
hath expreſsly, or by evident conſequence, laid down 
ſome exception or boundary, declaring that thus far 
the prerogative ſhail go, and no farther. For other. 
wife the power of the Crown would indeed be but a name 


and a ſhadow, inſufficient for the ends of government, 


if, where its juriſdiction is clearly eſtabliſhed and al- 
lowed, any man, or body of men, were permitted to dif. 
obey it in the ordinary courſe of law. It is not now 
meant to ſpeak of thoſe extraordinary reſources to firlt 
principles which are neceſſary when the contracts of So- 
ciety are in danger of diſſolution, and the law proves too 
weak a defence againſt the violence of fraud or oppreſ- 
ſion. And yet the want of attending to this obvious dif. 
tinction has occaſioned theſe doctrines, of abſolute power 
in the Prince, and of national reſiſtance by the People, 
to be much miſunderſtood and perverted by the advocates 
for ſlavery on the one hand, and the demagogues of faction 
on the other. Civil Liberty, rightly under ſtood, conſiſis 
in protecting the rights of individuals by the united force 
of Society. Society cannot be maintained, and of courle 
can exert no protection, without obedience to ſome So- 
vereign Power: and obedience is an empty name, i 
every individual has a right to decide how far he hunſels 
ſhall obey. 

In the exertion therefore of theſe prerogatives whict, 
the law has given him, the King is irreſiſtible and abſo. 
lute, according to the forms of the conſtitution. And 

yet, if the conſequence of that exertion be manifeſtly tu 
the grievance or diſhonour of the kingdom, the Parlia- 


ment will call his adviſers to a juſt and ſevere account. 


Thus the King may make a treaty with a Foreign State, 
which ſhall irrevocably bind the nation; and yet, wha 
ſuch treaties have been judged pernicious, impeachmef!s 
have purſued thoſe miniſters by whoſe agency or ad- 
vice they were concluded. 

With regard to Foreign Concerns, the King is the Dele- 
gate or Repreſentative of his people. Ir is impoſlivl? 
that the individuals of a State, in their collective capacity, 
can tranſact the affairs of that State with any other con- 
munity equally numerous as themſelves, Unanimity 
mult be wanting to their meaſures, and ſtrength to i'2 
execution of their counſels. In the King, therefore, 5 
in a center, all the rays of his people are united, au 
form by that union a conſiſtency, ſplendor, and power, 
that make him feared and reſpected by foreign Poten- 
tates; who would ſcruple to enter into any engage 
ment, that malt afterwards be reviſed and ratified bv 3 
popular aſſembly, What is done by the royal authorit“ 
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with regard to foreign powers, is the act of the whole 
nation: what is done without the King's concurrence is 
the act only of private men, And 19 far is this point 
carried by our law, that it hath been held, that ſhould 
all the Subjects of Eugland make war with a king in league 
with the King of England, without the Royal aſſent, tuch 
war is no breach of the league. 4 It. 152. And by the 
fat. 2 Hen 5. c.6,ar.y Subject committing acts of hoilutity 
upon any nation in Jeague with the King, was declared 
to be guilty of high treaſon: and though that act was re- 
peuled by the far. 20 Heu. 6. c. 11, ſo far as relates to 
making this offence high treaſon, yet fill it remains a 
very great offence againlt the Law of Nations; and puniſh- 
able by our laws, either capitally or otherwiſe, accord- 
ing to the circumſtances of the caſe, 
The King therefore, coulidered as the repreſentative 
of his people, has the ſole power of ſending Ambaſſadors 
to foreign States, and receiving Ambailadors at home. 


How far the municipal laws of Lu, intermeddle with. 


or protect the right of theſe meſſengers from one poten- 
tate to another, may be ſeen in this Dict. tit. Abagadors; 
and more fully, 1 Comm. c.7. | 

It is alſo the King's prerogative to make Treattes, 
Leagues, and Alliances with foreign States and Princes. 
For it is by the Law of Nations eiſential to the goodneſs 
of a league, that it be made by the Sovereign power; 
and then it is binding upon the whole commusity: and 
in England the Sovereign power, guead hoc, is veited in 
the perſon of the King. Whatever contracts therefore 
he engages in, no power in the kingdom can legaily de- 
lay, reſiſt, or annul. Although, leſt this pienitude of 
authority ſhould be abuſed to the detriment of the public, 
the Conſtitution (as has been already hinted) hath here in- 
terpoſed a check, by the means of parliamentary impeach- 
ment, for the puniſhment of ſuch miniſters as from cri- 
minal motives adviſe or conclude any treaty, which ſhall 
afterwards be judged to derogate from the honour and 
intereſt of the nation. 

Upon the ſame principle, the King has alſo the ole 
prerogative of making Var and Peace. For it is held 
by all the writers on the Law of Nature and Nations, that 
the right of making war, which by nature ſubſiſted in 
every individual, is given up by all private perſons that 
enter into Society, and is velted in the Sovereign power, 
Puff. b.8. c. 9. $6. This right is given up not only by 
individuals, 2 even by the entire body of people, that 
are under the dominion of a Sovereign. It would indeed 
be extremely improper, that any number of Subjects 
ſhould have the power of binding the Supreme Magiſtrate, 
and putting him againſt his will in a ſtate of war. What- 
ever hoſtilities therefore may be committed by private 
citizens, the State ought not to be affected thereby; unleſs 
that ſhould juſtify their proceeding, and thereby become 
partner in the guilt. Such unauthorized volunteers in 
violence are not ranked among open enemies, but are 
treated like pirates and robbers. In order to make a war 
completely effectual, it is neceſſary with us in Eng/ar that 
it be publicly, [actually or virtually, ] declared and duly 
proclaimed by the King's authority; and, then all parts 
of both contending nations, from the highelt to the 
loweſt, are bound by it. And wherever the right rendes 
of beginning a national war, there alſo muſt reſide the 
right of ending it, or the power of making peace. And 


the ſame check of Parliamentary Impeachment, for im- 
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proper or ingforious eondutt, in beginning, conducting, 
or concluding a national war, is in general fufficient to 
refrain the Miniſters of the Crown from a wanton or in- 
jurious exertion of this great Prerogative. | 

Ine power of making war or peace is enumerated by 
Lord Hae inter jura ſi mmi imperit, and in England bs 
lodged ugly in the King; though, ſays he, it ever ſuc- 
coeds beſt when done by parliamentary advice. 1 Hal. 
Hiſt. P. C. 159: 7 Co 25. 

A general war, according to the ſame Writer, is of two 
kinds, 1. Bellum felennier denunciatum. 2. Bellum non j0+ 
lenniter denunciatum. The i is, When war is folemnly 
declared or proclaimed by our King againk another Prince 
or State, which is the moſt formal tolemnity of a war now 
in uſe, zdly, When a nation flips ſuddenly into a war 
without any ſolemnity, which happens by granting let- 
ters of marque, by a foreign prince invading our coaſts, 
or ſetting on the King's navy at ſea; and hereupon a real, 
though uot a ſolemn, war may ariſe and hath formerly 
ariſen; therefore to prove a nation to be at enmity with 
England, or to prove a perſon to be an alien enemy, ther- 
is no neceſſity of ſhewing any war proclaimed; but it 
may be averred, and ſo put upon the trial of the country, 
whether there was a war or not. 1 Hal. Hit. P. C. 103. 
Sce further alſo as connected with this ſubject, titles Ler- 
ter: of Marque ; and of Safe Conduck. 

In ail theſe prerogatives of the King reſpeCting this 
nation's intercourſe with foreign nations, he is conſider- 
ed as the Delegate or Repreſentative of his people. But 
in domeſtic affairs, he is conſidered in a great variety of 
characters, and from thence there ariſes an abundant 


number of other prerogatives. 


Fir. He is 4 Conſtituent Part of the Supreme Legiſia- 
tive Poxver; and, as luch, has the prerogative of reject - 
ing ſuch proviſions in Parliament, as he judges improper 
to be paſſed. The expediency of which Canſtitution is 
evinced at large under ut. Parliament. It may here be 
added, that the King is not bound by any act of parlia- 
ment, unleſs he be named therein by ſpecial and parti- 
cular words. The moſt general words that can be de- 
viſed (any perſon or perſons, bodies-politic or corporate, 
&c.) affect not him in the leaſt, if they may tend to re- 
{train or diminiſh any of his rights or intereſts. 11 Rep. 
74. Yet, where an act of Parliament is expreſsly made 
for the preſervation of public rights and ſuppreflion of 
public wrongs, and does no: interfere with the eftabliſh- 
ed rights of the Crown, it is ſaid to be binding as well 
upon the King as the Subject. 11 Rep.71, The King 


may likewiſe take the benefit of any paracular act, thoug it 


he be not eſpecially named. 7 Rep. 32. 

The King is conſidered, in the next place, as the 
Generaliſſimo, or the firſt in military command, within 
the kingdom. 

In tiiis capacity, of Genera, g, the Kingdom, the King 
has the ſole power of raihng and regulating fleets and 
armies. Of the manner in which they are raiſed aud re- 
gulated, more is ſazd in other places. We are now only 
to conſider the Prerogative of enliſting and governing 
them, which indeed was diiputes and claimed, contrarx 
to all reaſon and precedent, by the long Parliament of 
ing Carles I.: bat, upon the reſtoration of his jon, 
was ſolemnly declared by the Hat. 13 Car. 2. c. 6, to be 
in the King a one; for that the (ole ſupreme government 


and command of the Militia within all his Majeſty's 


8 2 realms 
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j | realms and dominions, and of all Forces by fea and land, | not know where to find his Subject, ſo as to direct à th 
and of all forts and places of ſtrength, ever was, and is, | writ to him. 12 Co. 43: 11 Co.92: Fitz. N. B. 89 ” 
the undoubted right of his Majeſty, and his royal pre- | 2 It. 54. See title /mbargs. | 'Y 
deceſſors, Kings and Queens of Eugland; and that both As the King may reftrain any of his Subjects from 
or either houſe of parliament cannot, nor ought to, pre- | going abroad, in like manner he may command them to 8 
tend to the ſame. See this Dictionary, title MI itia. return home; and diſobeying a privy ſcal for this pur. on 

This Ratute, it is obvious to obſerve, extends not only |} poſe is the higheit contempt. iſt, It is a diſobedience of 
to fleets and armies, but allo to Forts and other places of | to the command of the King himſelf directed to the | 
ſtrength, within the realm, the ſole prerogative as well | party. 2dly, The command is, that he fhall return tit 
of erecting, as manning and governing of which belongs | upon his faith and allegiance, which is the ſtrongeſt com- 
to the King in his capacity of general of the kingdom. | pultion that can be uſed. 3dly, The thing required b,. ant 
2 Int. 30.—And all lands were formerly ſubject to a | the King is the principal duty of a Subject, wiz. to be Al 
tax for building of caſtles wherever the King thought | at the ſervice of his King and country. Dyer 128. 5: ob! 

roper. This was one of the three things, from contri- | Laue 44: Moor 109: 3 I. 179. he 
1 A to the performance of which no Jands were ex- The puniſhment for this offence is, ſeizing the party'; nat 
empted ; and therefore called by our Sx: anceſtors | eſtate till he return; and of this there are many in- tak 
the 7rinoda neceſſitas ; viz. pontis reparatio, arcis cunſtruc, | ſtances in our books. And when he does return he ſhall tha 
tio, & expeditio contra haſtem. Cc vell's Inter, title Caftello- be fined. 1 Ha. P. C. c. 22. 84. ſon 
rum oper. ri: Seld. Fan, Aug. 1. 42. See title Caſtles, William de Brittain in the 19 of Ed. 2, refuſing to re- 5 
Forts, &c. | turn on the King's writ, his goods and chattels, lads ] 

It is partly upon the ſame, and partly upon a fiſcal | and tenements, were ſeiſed into the King's hands; fo dift 
foundation, to ſecure his marine revenue, that the King | in the cale of Edzvard of I ve, Earl of Kent, in the tha 
has the prerogative of appointing Parts and Havens, or | ſame reign, Dyer 128. 6. | eon 
ſuch places only, for perſons and merchandize to paſs So in the caſe of one Bartue, who married the Ducheſs of 
into and out of the realm, as he in his wiſdom ſees | of Sele, they obtained a licence from Q. Mary to go exc 
proper. See title Harbovrs and Havens, And to this | out of the realm, under pretence of recovering debts az to | 
head may be referred alſo, the prerogative as to the | executors to the Duke; when in reality it was on ac- the 
erection of Beacons and Lighthouſes; as to which, ſee | count of the religion eſtabliſhed by Queen Mary, and him 
4 Inſt. 148: 12 Co. 13: Carter go: 2 Keb. 114: 31:4, living with other tugitives under the proteaion of the 17 
204 ; and this Dictionary, title Beacons. Palgrave of the Rhine in Germany, who was an eminent / 

To this branch of the prerogative may alſo be re- Calvin, were ſent to by privy ſeal ; but the meſſenger, quit 
ferred the power veſted in his Majeſty, by fats. 12 in endeavonring to ſerve them with his letters, being ob- alw, 
Car. 2. c. 4: 29 Geo. 2. c. 16, of prohibi:ing the ex- | ſtructed and abuſed by their attendants, a certificate was ' ſon; 
portation of arms or ammunition out of this kingdom, made of this, and their lands and tenements ſeized, Dyer. His 
under ſevere penalties : and hkewiſe the right which the | 176; 7er+. Cent. 220. | re ft 
King has, whenever he ſees proper, of confining his So in the caſe of Sir Francis Englefield, who de parted ton, 
Subjects to ſtay within the realm, or of recalling them the kingdom on a licence obtained for three years; but und 
when beyond the ſeas. | not returning at the expiration of the three years, a privy ben 

By the common law every Subject may go out of the | ſeal was ſent to him by Queen Elizabeth, which he not 1019 
kingdom for merchandize or travel, or other cauſe, as , obeving, and this matter being cerified into Chancery for ; 
he pleaſes, without any licence for that purpoſe; this | by the Queen, under her ſign manual, his lands and te- non. 
appears from the ſtatute 5 R. 2. c. 2, made to re- | nements were ſeiſed in the fifth year of her reign by vir- torn 
ſtrata perſons paſſing out of the realm, but excepts tue of a commiſſion under the great ſeal. 1 Loox. g: - the. 
lords, great men and notable merchants; as alſo by | Moor 109: 1 And. 95, S. C. See allo 7 Co. 18: Pol. ſon 
the ſtatute 26 Hen 8. c. 10, which gave power to the | 18: 4 Lac. 135, c not 
King during his life to reſtrain perſons from trading to So inthe cate of Sir Rcdert Dudley, who, intending to in es 
certain countries; which acts had been vain and idle, travel, obtained a licence from James the Firſt to go to 7 —Þ 
if the King by his prerogative might have done it. Venice; but before bis departure he by indentwe in— P. 
F. N. B. 85: Dyer 165, 296: 2 Rol. Rep. 12: 3 Mod. rolled for valuable confideration, as was expreſſed in the tain 
131: Stil. 442. ; deed, {but none paid,) conveyed the manor of K//ng- Hair 

But notwithſtanding this general liberty allowed by | vorth with other lands to the Earl of Nottingham aud The 

the common law, it appears plainly that the King by | others in fee, with a proviſo, that, on tender of an anget they 
his prerogative, and without any help of an act of par- of gold, all thould be void; and with a covenant on the realr 
liament, may prohibit his Subjects from going out of | part of the bargainces that they ſhould make all ſuch entir 
the realm; but this muſt be by ſome expreſs prohi- | eſtates as the ſaid Sir R-ber: ſhould appoint ; the bar- of tl 
bition ; as by laying on embargoes, which can be only | gainees were not parties to the deed, nor had they no- cum 
done in time of danger, or by writ of Ne exeat Regno, | tice of it till ſometime after: but afterwards they made quen 
which, from the words Quamplurima nobis & coronæ ng. | a leaſe to Sir Robert Lee, to the intent that Lady Dudle ſtrate 
ire præjudicialia ibidem proſequi intendis, appears to be | ſhould take the profits of part of the premiſſes for ten en 
a State writ, though it is never granted univerſally, but | years, if their eſtate continued fo long unrevoked. I he bindi 
to teſtrain a particular perſon, on oath made that he in- King, hearing that Sir Act t had been puilty of ſome ui 
tends to go out of the realm; indeed Fitzherbert ſays, | bad practices beyond ſen, in the fifth year of his reign | only 
that the King may reſtrain his Subjects by proclama- | ſent his privy ſeal to him, which he not obeying, tte | ready 
tions; and aſſigns as a reaſon for it, that the King may | great queſtion in this caſe was, Whether thoſe wn i : ecel 
. | thus 
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thus conveyed were forfeited: and adjudged that they 
were, the conveyance being fraudulent as to the King. 
Lane 42, Ce. ; 

in theſe caſes it hath been held, that the King hath 
only an intereſt in the offender's lands till he return ; 
21d that his reſtoring them is not a matter of grace but 
of right. Lane 48. | 

See further, on this part of the ſubjeQ, this Dictionary, 
title Ne excat Regno. | | 

The King is alſo conſidered as the Fountain of Fuſtice, 
and general Conſervator of the peace of the Kingdom. — 
All juriſdiction exerciſed in theſe kingdoms that are in 
obedience to our King, is derived from the Crown; and 
the laws, whether of a temporal, eccleſiaſtical, or military 
nature, are called his laws: and it is his prerogative to 
take care of the due execution of them. Hence it is 


that all Judges derive their authority from the Crown, by 


ſome commiſſion warranted by law. Fleta, c. 17: Co. 
Lit. 99. a. 144. See title Judges. | 


From the inherent right inſeparable from the King to 


diſtribute juſtice among his Subjects, it hath been held, 
that an appeal from the Je of Man lies to the King in 
council, without any reſervation in the grant of the //e 
, Mam of any ſuch right; and though there had been 
excluſive words, yet the grant muſt have been conſtrued 
to be void on the King's being deceived, rather than 
the Subject ſhould be deprived of a right inſeparable to 
him as a Subject, of applying to the Crown for juſtice. 


1 P, Wis. 329. : 


A conſequence of this prerogative is the legal C.- 
o of the King; his Majeſty, in the eye of the law, is 
always preſent in all his courts, though he cannot per- 


ſonally diſtribute juſtice. Fortec. c. 8: 2 1 186. — 


His Judges are the mirror by which the King's image is 
refected. It is the regal office, and not the royal per- 
ton, that is always preſent in Court, always ready to 


. undertake proſecutions, or pronounce judgment for the 
benefit and protection of the Subject. And from this 


wwiguty it follows, that the King can never be nonſuit; 
for a nonſuit is the deſertion of the ſuit or action by the 
non-appearance of the plaintiff in Court. But the At- 
tornev General may enter a »9m wult projequti, which has 


the etfect of a nen/ize. Co. Lit. 139. For the ſame rea- 


ſon alſo, in the forms of legal proceedings, the King is 
not ſaid to appear by his Attorney, as other men do; for 
in contemplation of law he is always preſent in Court. 
Finch, L. $1. ; 
From the fame original, of the King's being the foun— 


tain of juſtice, may alſo be deduced the prerogative of 


Tving Proclamations, which is veſted in the King alone. 
Toeſe proclamations have then a binding force, when 
they are grounded upon and enforce. the laws of the 
realm 3 1%. 162. Hor though the making of Jaws is 
entirely the work of a diſtinct part, the legiſlative branch 
of the ſovereign power, yet the manner, time, and cir- 
cumſtances of putting theſe laws in execution, mult fre- 
quently be left to the diſcretion of the Executive Magi- 
ſtrate. And, therefore, his conititutions or edicts con- 


cerning theſe points, which we call proclamations, are 


binding upon the Subje& where they do not either con- 


tradiét the old laws, or tend to eſtabliſh new ones, but 


only enforce the-execution of ſach laws as ate al- 
ready in being, in ſuch manner as the King ſhall judge 
eccſſary. Ins the eſtablithed law is, that the King 
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may prohibit any of his Subjects from leaving the 
realm: a proclamation thereſore, forbidding this in 
general for three weeks, by laying an embargo upon al! 
ſhipping in time of war, will be equally biading as ar 
act of parliament, becauſe founded upon a prior law. 
4 Med. 177, 179. 

But a proclamation to lay an embargo in time of 
peace upon all veſſels laden with wheat (though in time 
of a public ſcarcity) being contrary to law, and particu- 
larly to Hat. 22 Car. 2. c. 13, the adviſers of ſuch a 
proclamation, and all perſons acting under it, have been 
always found neceſſary to be indemniſied by ſpecial acts 
of parliaments. See „at. 7 Geo. 3. c. 7: 30 Geo. 3. c. 1. 
and this Dictionary, title Inbargo. - A proclamation for 
diſarm ing Papiſts is alſo binding, being only in execu- 
tion of what the Legiſlature has firſt ordained; but à 
proclamation for allowing arms to Papilts, or for diſarm- 
ing any Proteſtant Subjects, will not bind; becauſe the 
firſt would be to aſſume a diſpenſing power, the latter a 
legiſlative one; to the veſting of which, in any fingle 
perſon, the laws of Ergland are abſolutely itrangers. 
Indeed, by the far. 31 Hen. 8. c. 8, it was enacted, that 
the King's proclamations thould have the force of acts of 
parliament: a flatute, which was calculated to introduce 
the molt deſpotic tyranny ; and which mult have proved 
fatal to the liberties of this kingdom, had it not been 
luckily repealed in the minority of his ſucceſſor, about 
five years after, by /tat. 1 Ed. 6. c. 12.—l[t was anci- 
ently held, though that is not now law, that the King 
might ſuſpend, di/henje with, or alter any particular 
law that he deemed hurtful to the public; and it has 
been ſaid that he may diſpenſe with a penal ſtatute 
whercin his Subjects have not any intereſt. 4 %. 7 
4 Rep. 36. But by flat. 1 N. & M. flat. 2. c. 2, It is 
declared and enacted, * that no diſpenſation by cx - 


unte of or to any ſtatute, or any part thereof, be 
allowed, but that the ſame ſhall be held void, and of- 


none effect, except a diſpenſation be allowed in ſuch ſta- 
tute.””— It is plain, however, that the King by his pre- 
rogative may, in certain cafes, and ſpecial occaſions, 
iſſuc out proclamations for prevention of offences, to ratify 
and confirm an antient law, or, as ſome books expreſs 
it, quond tOrrarem popul:, to admoniſh them that they 
keep the laws on pain of his difpleaſure ; and ſuch pro- 
clamations being grounded on the Jaws of the realm, are 
of great force. Forteſe. de Laud. c.g : 11 Co. 87: 12 Co, 
74, 75 : Dal. 20. pl. 10: 2 Rol. Abr. 209; 3 A. 162. 
It is likewiſe clear, that the Subject is obliged on pain 
of tine and impriſonment to obey every proclamation 
legally made, and though the thing prohibited were an 
offence before, that yet the proclamation is a circum- 
ſtance which lightly aggravates it; and on which alone 
the party diſobeying may be puniſhed. 12 Cs. 74: 
Hob. 251.- It is clearly agreed, that no private perion 
can make any proclamation of a public nature, except: 
by caltom, as is uſual in ſome cities and boroughs ; thi, 
being a prerogative act, with which alone the King is 
intruſted. Bro. Procl. pl. 1: 12 Co. 75: Crom. Juriſ. 41. 
But, according to the principles already laid down, 
tne king by his proclamation cannot change any part 
of the common law, ſtatutes, or cuſtoms of this realm; 
nor can he by his proclamation create any offence which 

was not an offence before, 11.Cs. 87, 6; 12 Co. 75. 
On 
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On this ſoundation it hath been held, that the King's 


proclamation prohibiting the importation of wines from 


fruit on pain of foriziture, was againit law and void; 
there deing at that time no war ſubiiſting between tac 
nations. 2 I,. 63. | 

So where an act was made by which foreigners were 
ligenſed io merchandize within London, and Hen, IV. by 
proclamation prohibited the execution of it, and or- 
dered it ſhould be in ſuſpenſe, ue ad proximum parlia- 
mortium; and this was held to be againſt law. 12 Co. 75. 

Ou a cunference between ſome Lords of the Privy 
Council, and the two Chief Juſtices (of which Lord 


"Core was one) and Chief Baron and Baron 4/tham, the 


queſtion was, 


> . . 0 
iſt, Whether the King by proclamation might prohi- 


bit new buildings in and about London? 

2d, If the King might prohibit the making ſtarch of 
wheat ? | 

And the Judges were of opinion that the Sabyect 
could not be reſtrained in theſe particulars by che King's 
Proclamation. 12 Co. 74. 

The King by proclamation may call or diſſolve par- 
liament, and declare war or peace; for theſe are preroga- 
tive acts, with which he is intruſted, as the executive part 
of the lax; but if there be an actual war, it is not 
neceſſary in pleading to thew that ſuch war was pro- 
claimed. 3 I. 162: 1 Hal. H. P. C. 163: Owen 45: 
Rast. Ent. 60g. See ante. 

Ihe King by proclamation may legitimate foreign 
coin, and make it current money of this kingdom, ac- 


cording to the value impoſed by ſuch proclamation; he 


may legitimate baſe coin, or mixed below the ſtandard 
of ſterling; he may enhance coin to a higher denomi- 
nation or value, and may decry money that is current in 
uſe and payment ; and in all theſe caſes a proclamation, 
with a proclamation writ under the Great Seal, is neceſ- 
fary. Co. Lit. 207,6: 5 Co. 114, 6: Dar. 21: 1 Hal. 
H. P. C. 192, 197. See title Coin. | 

The King by proclamation may appoint Faſts and 
days of thankſgiving and humiliation, and iſſue procla- 
mations for preventing and puniſhing immorality and 
profaneneſs; and enjoin reading the ſame in churches 
and chapels. Comp. Incumb. 354. 

A proclamation mult be under th: Great Seal, and if 
denied, is to be tried by the Record thereof; but if a 
man pleads he was prevented doing a thing by procla- 
mation, it ſeems the better opinion, that he need not 
aver that ſuch proclamation was under the Great Seal; 
for alledging that ſuch Proclamation was made, it ſhall 
be intended to have been duly made. Cry. Car. 180: 
See 1 Rel. Rep. 172: Fide Cro. Car. 130. 

The King is likewiſe the Fountain off Honour, of Of 
Fice, and of Privilege; and this in a different ſenſe from 
that wherein he is ſtiled the fountain of juſtice ; for 
here he is really the parent cf them. It is impoſſible 
that Government can be maintained without a due ſub- 
ordination of rank, that the people may know and diſ- 
tingaith ſuch as are ſet over them, in order to yield 
them their- due reſpect and obedience; and alſo, that 
the oftcers themſelves being encouraged by emulation, 


and the hopes of ſuperiority, may the better diſcharge | 


heir functions : and the law ſapp3ſes that no one can be 
fo gong a judge of their ſeveral merits and ſervices, as the 


King himſelf who employs them. It has, therefore, in- 


—C 
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truſted with bim the ſole power of conferring digi 
and honours, in conſidence that he wil beſto then 
upon none but ſuch as deſgrve them. And, therefor, 
all degrees of nobility, of knigntbood, and other tige 
are received by immediate grant from the Crown; eine. 
expreſied in writing by writs or letters patent, 3s int 
creation of peers and baronets, or by corporeal in vet. 
ture, as in the creation of a {imple Knight. See tit 
Precegency ; Peer, 

From the ſame principle alſo ariſes the prerogative 9. 
erecting and dijps/ing of Offices ; for honours and ofiices are 
in their nature convertible and ſynonymous. All ct. 
ſicers under the Crown carry in the eye of the law an 
honour along with them; becav'e they imply a ſupes, 
riority of parts and abilities, being ſuppoſed to be a. 
ways filled with thoſe that are moſt able to execute ther), 
And, on the other hand, ail honours in their original 
had duties or offices annexed to chem: an Earl, Comes, 
was the Conſervator or Governor of a county; and a 
Knight, Miles, was bound to attend the Ring in his wars, 
For the ſame reaſon, therefore, that honours are in the 
diſpoſal of the King, offices ought to be {qa likewiſe ; and 
as the King may create new titles, ſo may he create 
new otiices; but wich this reſtriction, that he cannot 
create neiv Hen with new fees annexed to them, nor 
annex new ices to old offices, for this would be a tax 
upon the Subject, which cannot be impoſed but by act of 
parliament. 2 1/7. 533. Wherefore, in 13 Hen. 4, a 
ne office being created by the King's letters patent for 
meaſuring cloths, with a new fee for the ſaine, the let- 
ters patent were, on account of the new fee, revoked and 
declared void in Parliament. 

On this ſubje& it hath been further ſaid, that the 
King, as the fountain of juſtice, hath an undoubted pre- 
rogative in creating officers, and all officers are ſaid to 
derive their authority mediately or immediately from 
him ; thoſe who derive their authority from him are 
called the officers of the Crown, and are created by let- 
ters patent; ſuch as the great officers of State, Judges, 
Sc. and there needs no ſtronger evidence of a right in 
the Crown herein, than that the King hath created al! 
ſuch officers time immemorial. Dyer 176: 2 Roll. Abr. 
152: 4 Co. 32: 2 Inſt. 425, 540: 12 Co. 116: 1 Ku, 
Rep. 205: Show. Par. Ca. 111: 1 Lev. 219, 

But though all ſuch officers derive their authority 
from the Crown, and from whence the King is termed 
the univerſal officer and diſpoſer of juſtice, yet it hath 
been held, that he hath not the office in him to execute 
ic himſelf, but is only to grant or nominate ; nor can 
the King grant any new powers to ſuch ofiicers, but 
they mult execute their offices according to the rules 
preſcribed by law. Co. Lit. 3, 114: 2 Vent. 270: 4 1/7. 
125: 6 Co. 11, 12. 

Neither can the King create any new office inconſiſt- 
ent with our conſtitution or prejudicial to the Subject, 
2 Iuſt. 40: 2 Sid. 141: Moor 808: 4 Int. 200. 

And on this foundation an office created by letters 
patents for the ſole making of all bills, informations and 


letters miſlive in the council of Yori, was unreafonahic 


and void. 1 Fon. 231. See further this Dictionary, 
title Ofice. 


Upon the ſame, or a like reaſon, the King has alſo the 


prerogative of conferring privileges upon private per. 


ſons, ſuch as granting place or precedence to avy of his 
Subjects 
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Subjects as ſhall ſeem good to his royal wiſdom. 4 I,. 
361. See title Precedince. Or ſuch as converting aliens, 
or perſons born out of the King's dominions, into de- 
nizens, whereby ſome very conſiderable privileges of 
natural-born Subjects are conferred upon them. Sce title 
Aliens. Such alſo is the prerogative of erecting Corpo- 
rations ; which is grounded upon this foundation, that 
the King, having the {ole adminiſtration of the Govern- 
ment in his hands, is the beſt and the only Judge, in what 
capacities, with what privileges, and under what dil- 
tia&tions, his people are the beſt qualified to ſerve and 
act under him. 

Another light in which the laws of Exgland conſider 
the King, with regard to domeſtic concerns, is as the 
Arbiter of domeſtic commerce, by the citabliſhment of 
Markets, the regulating of Weights ara Menſares, and of 
the Coin. See this Dictionary under thoſe titles. 

The King is, laſtly, conſidered by the laws of England 
as the Head and Supreme Governor of the national Church, 

To enter into the reaſons upon which this prerogative 
is founded is matter rather of divinity than law, Ir 
ſhall only, therefore, be obſerved, that, by /at. 26 H. 8. 
c. 1, (reciting that the King's Majeſty juſtly and right- 
fully is and ought to be the ſupreme head of the church 
of England, and ſo had been recognized by the Clergy 
of this kingdom in their convocation,) it is enacted, 
that the King ſhall be reputed the only Supreme Head 
in earth of the Church of England, and ſhall have an- 
nexed to the Imperial Crown of this realm, as well the 
title and ſtile thereof, as all juriſdictions, authorities, 
and commodities, to the ſaid dignity of Supreme Head 
of the Church appertaining. And another ſtatute to 
the ſame purport was made 1 Elix. c. 1. 

In virtue of this authority the King convenes, pro- 
rogues, reſtrains, regulates, and diſſolves, all eccleſiaſ- 
tical ſynods or convocations. This was an inherent 
prerogative of the Crown long before the time of Hen. 
VIII, as appears by the far. 8 Ilen. 6. c. 1; and the 
many authors, both lawyers and hiftorians, vouched by 
Sir E. Cote. 3 Int. 322, 3. So that the Hat. 25 Hen. 8. 
c. 19, which reitrains the convocation from making or 
putting in execution any canons repugnant to the King's 
prerogative, or the laws, cuſtoms, and ſtatutes of the 
realm, was merely declaratory of the old common law. 
12 Rep. 72: that part of it only being new, which 
makes the King's royal aſſent actually neceſlary to the 
valiläty of every canon. See further title Convecation; 
L.. — As Head of the Church, the King is likewiſe 
te dernier reſort in all ecciefiaitical cauſes; an appeal 
lying ultimately to him in Chancery from the ſentence 
cf every ecclehaſtical Judge; which right was reſtored 
to the Crown by Fat. 25 Hen. 8. c. 19. See title Courts 
£cciefiaftical, 

The Kings of Exg/and not having the whole legiſla- 


tive power, if the King and clergy make a canon, 


though it bind the clergy in re eccliſiaſticd, it does not 
bind lay men; for they are not repreſented in the con- 
vacation, but in Parliament. In the primitive church, 
the laity were preſent at all ſynods ; and when the em- 
pre became Chriſtian, no canon was made without the 
Lmperor's conſent, and indeed the Emperor's conſent 
included that of the people, he having in himſelf the 
whole legiſlative power; but the Kings of this kingdom 
axe it not. 2 Salt. 412, 673. See title Canon Law. 


—— 
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4. The King's Fiſcal Prerogati ves, or thoſe which re- 
gard his Revenue, are ſuch as the Britiſb Conſtitution 
bath veſted in the Royal Perſon, in order to ſupport kis 
dignity and maintain his power; being a portion Which 
each Subject contributes of his property, in order to ſe- 
cure the remainder. 


This revenue is either ordinary, or extraordinary. 


The King's ordinary revenue is ſuch, as has either ſubſiſted 
time out of mind in the Crown, or elſe has been granted 
by Parliament, by way of purchaſe or exchange, for 


ſuch of the King's inherent hereditary revenues, as were 


found inconvenient to the Subject. : 

It is not, however, to be underſtood, that the King is 
at preſent in the actual poſſeſſion of the whole of this re- 
venue. Much (nay, the greateſt part) of it is at this 
day in the hands of Subjects; to whom it has been 
granted out from time to time by the Kings of Exgland, 
which has rendered the Crown, in ſome meaſure, de- 
pendent on the People for its ordinary ſupport and ſub- 
iftence. So that among the royal revenues are now re- 
counted, what Lords of manors and other Subjects fre- 
quently look upon to be their own abſolute inherent 
rights, becauſe they are, and have been, veſted in them 
and their ancellors for ages, though in reality origi- 
vally derived from the grants of our ancient princes. 
See 1 Comm. c. 8. 

The King's Ordinary Reverues are ſtated by the learned 
Commentator to arile rom: 1, Ihe cuſtody of the tem- 
poraities of B:/ops. 2, A corody from each Biſhoprick. 
2, The T:thes in extraparochial piaces. 4, Firjt-/ruit 
and Tenths of all fpiritual preferments. 5, Tue 
Demejne-lands of the Crown. (See Hats. 26 Geo. 3. c. 87: 
30 Geo. 4. c. 50). 6, Military Texures, Purvezarce, and 
Pre-emption. 7, # tne-licences. 8, Ferett Courts. , Fines 
and fees in Courts of juſtice, 10, Ræyal Fiſh. 11, Sip. 
aurecks, 12, Mines, 13, Treajure Trove. It, I ai/:. 
15, £firezs. 16, Forfeitures of lands and goods for of- 
fences : in which are included Deodands. 17, £/creats of 
lands. 12, The cuſtody of 77iots. As to all which, fee 
this Dictiovary under title Taxes; and the ſeveral other 
appropriate titles. 

The Ordinary Regine, or proper patrimony of the 
Crown was very large formerly, and capable of being 
increaſe to a magnitude truly formidable; for there are 
very few eſtates in the kingdom that have not, at ſome 
period of time or other tince the Norman Conqueſt, been 
veſted in the hands of the Ling by forfeiture, eſcheat, or 
otherwiſe. Bat, fortunately for the liberty of the Sub- 
je, this hereditary landed revenue, by a ſeries of im- 
provident management, is ſank almoſt to nothing; and 
the caſual profits ariſing from the other branches of the 
cenſus regalis, are Viewite almoſt all of them alienated 
from the Crown. In order to ſupply the deficiencies of 
which, we are now obliged to have recourſe to new me- 
thods of raiürg money, unknown to our early anceftors ;. 
which methods conttitute the King's extracrdinary reve- 
nue. For the public patrimony being got into the hands 
of private Subjects, it is but reaſonable that private Cone 
tributions ſhould ſupply the public ſervice, And, per- 
habe, it every gentleman in the kingdom was to be ftrip- 
ped of ſuch of his lands as were formerly the property 
of tac Crown, was to be again ſubject to the inconveni- 
ences of purveyance and pre-empticn, the oppretlion, 
ol foreit laws, and the ilavery of feudal tenures, and way 
to revign into the King's hands. all his royal franchites of 
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part of his property, in order to enjoy the reſt. See fur. 


© goings, as ſecret-ſervice money, penſions, and other boun- 
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uaifs, wrecks, eſtrays, treaſure-trove, mines, deodands, | trade, and more frugal management, it amounted on an 


forfeitures, and the like; he would find himſelf a greater | average to a million and a hali per azmwm; beſides other 
loſer than by paying his quota to ſuch taxes as are ne- additional cuſtoms granted by Parliament, Hat. 1 Fac. 2, 
ceſſary to the ſupport of government. The thing, there- cc. 3, 4, which produced an annual revenue of 400,000/, 
fore, to be wiſhed and aimed at in a land of liberty, is % | out of which his fleet and army were maintained at the 


ue means the total abolition of tax:s, which would draw , yearly expence of 1,100,c00/, After the Revolution, 


/ . 1 . ne 
after it very pernicious conſequences, and the very ſup- | when the Parliament tyol; into its hands the annual ſup— 


poſition of which is the height of political abſurdity ; port of the forces, both maritime and military, a civil 
but wiſdom and moderatioa, not only in granting, but lift revenue was ſettled on the new King and Qucen, 
alſo. in the method of raiſing the neceſſary ſupplies; by | amounting, with the hereditary duties, to 700,000/. /er 
contriving to do both in ſuch a manner as may be molt | axruwm; and the fame was continued to Queen Anne and 
conducive to the national welfare, and at the fame time | King George I. That of King George II. was nominally 
moſt conſiſtent with economy and the liberty of the Sub- , augmented to £00,000). by „at. 1 Geo, 2. c. 2; ard in 
ject; who, when properly taxed, contributes only ſome fact was conſiderably more: aid that of his preſent 


Majelty is avowedly increaſed to the limited tum of 
; $00,000). . | 
Upon the whole, it is doubtleſs much better for the 


ther, titles Taxes ; National Debt; Exciſe; Cuſtoms, & . 
By theſe taxes a vaſt ſam of money is annually raiſed 3 | | 
but the Civil Lift is properly the whole of the King's Crown, and al io for the People, to have the revenue let. 
revenue in his own diſtinct capacity; the reſt being ra- tled upon tne modern tooting rather than the ancient. 
ther the revenue of the Publick or its creditors, though | For the C rown, becauſe IT 15 MOTC certam, and collected 
collected and diſtributed again in the name and by the with greater eaſe ; for ine Pcopie, becauſe they are now 
officers of the Crown ; it now ſtanding in the ſame place delivered from the teodal hardthips, and Other odious 
as the hereditary income did formerly; and as that has branches of the prerogative. And though complaints 
gradually diminiſhed, the parliamentary appointments have ſometimes been made of the increade of the ci 
have increaſed. tilt, yet, if we conſider the ſums that have been formerly 
The expences defrayed by the Civil Lift are thoſe granted, the limited extent under Which it is Now cala 
that in any ſhape relate to civil government: as the ex- bl:ſhed, 258 1 defrayed oF * eee T4 
pences of the royal houſehold ; the revenues allotted to Ak. e m—_— * = lieu 70 R Er f a gy TY 
the Judges previous to the year 1758; all falaries to , mee . ies of the N Lhe” Pn} oY 
Officers of State, and every of the King's ſervants; the | 2 = all, the TS IO: 90 ” value 0 ee 
appointments to foreign ambaſſadors, the maintenance of 2964 LE RoW JOEY tata? 3 g 10 
the Queen and Royal Family; the King's private ex, * . oak we complaints t0 2 5 el 
pences, or privy purſe; and other very numerous out- rational foundation; and that it is impothvle to ſupport 
that dignity, which a King of Great Britain ſhould main- 
ties; which ſometimes have ſo far exceeded the reve- | tain, with an income in any degree leis than what is nos 
nues appointed for that purpoſe, that application has eſtabliſhed by Parliament. 
1 EY e ! VI. By Magna Charta, g Hen. 3. c. 8, © The Ning 
The whole revenue of Queen Elizabeth did not amount ws 25 _—_ 5 uy 2 ceſs POL NON * 8 
to more than 600,000). a year; that of King Charles I. e ee WED 
: 2 O „„, neither ſhall the pledges be diſtrained ſo long as the 
on ee e P | principal is ſufficient; but if he fail, then mall the 
. was 1, 200, oool. ait e er 55 
the firſt years at leaſt) Hae it did not amount to ſo much. | , wo = Rs regia ers w_ wy « Fi 
'The revenue of the Commonwealth between the time | TY as 5 elf e pes rao DS . 
of Charles I. and Charles II. was upwards of 1, 00, oo 1. dul amel againit the plecges. 
A ſtriking inſtance (ſays Mr. Chriſtian in his Note on _ Goods and chattels] By order of the common law, the 
King for his debt had execution of the body, lands, and 


this paſſage in the Commentaries) to prove that the " Al eco 
burthens of the people are not neceſſarily lightened by a | goods of his debtor ; this is an act of grace, and 1e- 


change in the Government. A remark, which applies {trains the power the King had before. 2 nf. 19. 
with tenfold force to the democratick government of, piles be diftrained] This act does not extend, nor 
France, raiſed by blood and ſlaughter on the ruins of | vas ever taken to extend to ſuretics in a bond or recog- 
monarchy ; one pretext of the deſtruction of which was njzance, if they may be ſo called, being bound them. 
the enormons expence of it 3 an argument which has been, | ſelves equally with the principal, as ſureties to perform 
with equal falſehood and malice, applied alſo to the covenants and agreements are in like manner; but to 
Britiſh Monarchy. 5 pledges and manucaptors only, who by expreſs words are 
Under the revenue of the Civ1' Liſts above-mentioned | not reſponſible, unleſs their principals become inſolvent, 
were included all manner of public expences; among | and ſo are conditional debtors only. And ſo the act has 
which Lord Clarendon in his ſpeech to the Parliament always been conſtrued, and the words themſelves imply 
computed, that the charge of the navy and land forces | as much. Hard. 378. | 
amounted annually to 800,000/. which was ten times By Magna Charta, c. 18, „ The King's debtor dying, 
more than before the former troubles. The fame reve- | the King ſhall be ſerved before the executor.” 
nue, ſubject to the ſame charges, was ſettled on King By this ſtatute, the King by his vans, dee ſhall be 


Janes II. by flat. 1 Zac. 2. c. I; but by the increaſe of | preferred in ſatisfaction of his debt by the executors be- 
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ſore any other. And if the executors have ſufficient to 
pay the King's debt, the heir vor any parchaſer of his 


ſeit three times ſo much to tlie debior, and to make fine 
at the Kiag's will. And the ſheriff and his heirs fha!l 
an ſwer all monies that they whom he employed receive; 
avd if any other that is aniwerable to the Exchequer by 
bis own hands do fo, he {tall render thrice ſo much to 
the plaintiff, and make fine as before. Aud on payment 
of the King's debt, the Sheriff ſhall give a talley to tie 
debtor, and the proceſs for levying the ſame ſhall be 
ſhewed him on demand without fee, on pain to be griev- 
ouſly puniſhed.”” 

The King's debt.) Under this word, debt, all things due 
to the King are comprehended, and not only debt in the 
proper ſenſe, but duties on things due, as rents, fines, 
iſſues, amercements, and other duties to the King re- 
ceived or levied by the Sheriff; for debt in its large 
ſenſe ſignifies whatever a man doth owe ; and deere di- 
citur quia deeft habere; debitori enim dec)? quod habet, cum 
fit creditoris, maxime in caſu domini regis. 2 If. 198. 


The Sheriff and his beirs ſhall anſuer.] This is to be 


underſtood, guoad reftitutionem, but rot quad para ; 
that is for the civil but not for the criminal part; for 
this is a maxim in law. 2 /. 198. a 

The fat. 28 Ed. 1. f. 3. c. 12, enacts, © That beaſts 
of the plough ſhall not be diſtrained for the King's debts 
ſo long as others may be found, on ſuch pain as is elſe- 
where ordained by ſtatute : (wx. by the ſtatute de di/- 
trictione ſcaccarii, 51 Hen, 3. flat. 4.) And the great diſ- 
treſſes ſhall not be taken for his debts, nor driven too far; 
and if the debtor can find convenient ſurety, the diſtreſs 
ſhall in the mean time be releaſed; and he that does 
otherwiſe ſhall be grievouſly puniſhed.” 

This is an act of grace, and on this act there lies a writ 
directed to the Sheriff, commanding him to receive ſurety 
according to this act, which if he refuſes, an attachment 
lies againſt him, or the party offering ſurety according 
to this act, if it be refuſed, may have an action againſt 
dhe Sheriff, Cc. 2 Iuſt. 565. 

The fat. 25 Ed. 3. fl. 5. c. 19, enables a common 
perſon to ſue a debtor of his (who is likewiſe a debtor to 
the King) to-judgment, but ke cannot proceed to execu- 
tion, unleſs the plaintiff gives ſecurity to pay the King's 
debt firſt, and then he may take execution for his own 
and the King's debt too. For otherwiſe, if without giv- 
ing ſuch ſecurity, the party takes forth execution upon 


his judgment, and levies the money, the ſame money 


may be ſeized upon to ſatisfy the King's debt. 

The at. 33 Hen. 8. c. 39. / 2, enacts, „That all 
obligations and ſpecialties concerning the King and his 
heirs, or made to his or their uſe, fhall be made to his 
Hlighneſs and to his heirs, Kings, in his or their name or 
names, by theſe words, domi regi, and to no other per- 
lon to his uſe, and to be paid to his Highneſs, by theſe 
wores, /alvena” eidem domino regi harca” del executoribus 
lis, with other words uſed in common obligations, which 
obligations and ſpecialties ſhall be in the nature of a 
ſtatute ſtaple.“ 

None other are to be charged, but ſuch as were liable 


40 = bond when it was made. Sav. 10. 
01. JI. 
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1 v* . 3 . 33 
An obligation for performance of covenants 1s tuin 
this act, after the covenants are broken, 7 Rep, 20.6: 
4 8 142 


By 4 zZ of the ſaid act 3 Hen. 8. c 39, All ſuch ob- 
igaticns, the debt not being paid, ſhall come, remain, 
and be to the heirs or executors of the Kin 
appoint; and if any perſon take any obligat 
ule of the King or his keirs, otherwiſe than a 
he ſhall ſuffer ſuch impriſonment as ſhall be adjudged by 
the King or his honourable Council. 

Coſts and damages are given to the King. 5 6. 

Debts to be ſued for in proper Courts. 87. 

And every of the Courts are empowered to ſet ſuch 
fires, &c, on perſons for their defaults, We. as to the 
Court ſcem expedient. Ard all trials ſhall be by due 
cxamination of witnefJes, writings, proofs, or ſuch other 
way as by the Courts ſhall be thought expedient. 5 13. 

Ard in all actions in any of the Courts for any debt 
due to the King by reaſon of any attainder, outilawry, 
forleiture, gift of the party, or by any other collateral 
ways or nicans, it ſhall be ſufficient in law to ſhew and al- 
lege generally, that the party to whom the ſaid debt 
did belong, ſuch a year and day did give the ſame to 
the King, or was attainted, outlawed, Sc. whereby the 
ſaid debt did accrue to the King; and the fame ſhall be 
of the ſame effect, as if the whole matter had been de- 
clared at large according to the order of the common 
law. § 25. 

If any ſuit be commenced, or any proceſs awarded 
for the King, for the recovery of any debt, then the 
ſame ſuit and proceſs ſhall be preferred before any per- 
ſon, And that the Lord, his heirs and ſucceſſors, ſhall 
have firſt execution again any defendant for his debt, 
before any perſon : ſo always that the. King's ſuit be 
commenced, or proceſs awarded for the debt, at the ſuit 
of the King, his heirs or ſucceſſors, before judgment 
given for the other perſon. $ 26. 

This ſtatute abridges the prerogative, and controuls 
the common law; and here is a negative implied, 
though the ſtatute ſounds in the affirmative ; for it en- 
acts a new thing, and the ita quod makes a condition pre- 
cedent and a limitation: and the words are introduc- 
tive. Hard. 27. 

Strange arg. ſaid, That on this act he took it, the ſui 
mult be ſaid to be then taken or commenced when the 
firſt ttep is made towards the proceeding to execution, 
and the firit ſtep to be taken is to procure a fat of a 
Baron, and then it is in fact that the proceſs is awarded, 
Gilb. Eq. R. 222. 

All manors, lands, tenements, poſſeſſions, and heredi- 
taments, which be, or that hereafter ſhall be, in tha 
hands, poſſeſſion, occupation, or ſeiſin of any perſon, to 
whom the manors, Sc. have heretofore or hereafter mal! 
deſcend, revert, or remain in fee- ſimple, or in ſee- tail. 
general or ſpecial, by, from, or after the death of any 
anceſtor as heir, or by gift of his anceſtors whoſe heir 
he is, which anceitor was, is, or ſhall be indebted to the 
King, or to any perſon to his uſe, by judgment, recog- 
nizance, obligation, or other ſpecialty, the debt whereot 
is or ſhall not be paid; then in every ſuch caſe the fame 
manors, Lc. ſhall be chargeable for payment of the 
debt. Stat. 33 Hen. 8. c. 39, § 27. 

Al] mancrs.] A. ſeiſed of the manor of F. in conſider - 
ation of a marriage to be had between B. his ſon, and 

1 M. daugh:er 
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A. daughter of F. S. covenanted to levy a fine to the uſe 
of himſelf and wife for their lives, remainder to the uſe 
of B. and M. and the heirs of their bodies with re- 
mainders over; afterwards A. acknowledged a recogni- 
zance to the Queen and died. His wife died; the 
manor is extended for the Queen's debt, by force of the 
ſtatute. It was argued by Coke, that the manor is not 
chargeable by the ſtatute ; bur it was made for the 
King's benefit in two points. 'I'o make lands mtailed 
liable for the King's debts, where they were not ſo be- 
fore, againlt the iſſue, 2. To make bonds taken by the 
vflicers of the King to the uſe of the King, as effectual 
as ſtatutes; that the words (was or ſhall be indebted) 
{hall not be intended after the gift made; that (ſhall be) 
is to be intended of future debts after the ſtatute, where- 
as at the time of the ſettlement 4. was not receiver or 
other officer to the Queen; the words are (by gift after 
the debt acknowledged to the Queen); that this caſe is not 
within the ſtatute; for the words are (of the gift of his 
anceſtor), but here B. has not the manor of the gift of A. 
but rather by the ſtatute of uſes, and ſo he is in the pg, 
and not in the per, by his anceſtor; for the tine was le- 
vied to divers perſons to the uſes aforeſaid, nor was the gift 
a mere gratuity, but in conſideration that he ſhould marry 
the daughter of F. S. and the debt accrued not till after 
the gift, He admitted, that had there been any fraud in 
the caſe, or any purpoſe in 4. when he made the con- 
veyance, to become the King's debtor or officer, it 
would be within the ſtatute, and the gift had been a 
meer gratuity, Sc. and afterwards (as Coke reported) 
B. and his lands were diſcharged. 2 Leon, go, 91. 

Shall be indebted.] This is intended an immediate debt, 
and not ſuch debts as are due to the ſubject and accrue 
to the King by any collateral means; for which this ſta- 
tute has a clauſe for the writ and general manner and 
form of pleading in ſuch caſes, of the part of the King 
for the recovery of them, that the party ſuch a year 
and day, &c. (which ſee at & 25 above), So that the 
ſeveral manners of penning theſe two branches manifeſt 
the intention of the makers of the act to prefer imme- 
diate debts due to the King by judgment, Cc. before 
debts of the Subject which accrue to the King by aſſign- 
ment, attainder, outlawry, Oc. and the reaſon was, be- 
cauſe debts due immediately to the King by judgment, 
recognizance, obligation, or other ſpecialty, are in their 
nature more high, and may be better known, and upon 
ſearch found, than debts due to Subjects. 7 Rep. 2: 
Jenk. 226. pl. 99. S. P. But for ſuch debts the King is 
left at common Jaw. If the King's debtor, officer, or ac- 
countant has leaſes for years or goods; theſe leaſes and 
goods are not liable if the debtor ſold them bena fide : 
but if he ſold them by covin it is otherwiſe. If land 
be purchaſed with the King's money, it is liable to ſa- 
_ tisfy the King. | 
The debt ought to be immediately to the King him- 


ſelf, or if it be to any other than to the King, it ought 


to be originally to the uſe of the King. 7 Rep. 22. a. 

If tenant in tail becomes indebted to the King, unleſs 
it be by judgment, recognizance, obligation, or other 
ſpecialty, and dies, the lands in the ſciſin of the iſſue 
in tail by force of this act ſhall not be extended by this 
act for ſuch debt; for the ſtatute extends only to the ſaid 
four caſes, and all other debts remain at common law, 
7 Rep. 21. 2 . | 


* 
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The iſſue in tail (the land being in his hands) is alſo 
liable in either of the ſaid four cates, but not the 2% 
fade alienee of the iſſue; for the words of the ſtatute do 
not extend to this alience; the common law did not helo 
the King in theſe caſes; the ſtatute helps the King in 
the caſe againſt the ulue in tail. ent. 226. pl, 99. 


| 285. pl. 19. 


The iſſue in tail ſhall not be charged by this ſtatute 
for the penalty on a conviction of recuſancy of the te. 
nant in tail by proclamation, under fat. 29 Eliz, c. 6, 
but otherwiſe it had been if he had been convicted unde: 
flat. 23 El. c. 1: 1 Rol. Rep. 94. 

In every ſuch caſe.] By the expreſs purview of this act, 
the land ſhall be ſolely extended as long as it is in the poſ. 
ſeſſion or ſeiſin of the heir in tail; for this act ſays, That 
in every ſuch caſe the land ſhall be charged. And as the 


land againſt the iſſue in tail was not extendable before 


this act, the King has benefit to extend it in the poſſeſlion 
of the heir in tail, which he could not do before ; but the 
King cannot extend the lands of the alienee : for the ſta- 
tute does not extend to this, and the makers of the act 
have reaſon to favour the purchaſers, farmers, c. of the 
heir in tail more than the heir himſelf; for they are 
ſtrangers to the debts of tenant in tail, and they come 
to the land on good conſideration. 7 Rep. 21. 6. 

The ſame manors.] If the goods and chattels of the 

King's debtors be ſufficient, and ſo can be made ap- 
pear to the Sheriff, whereupon he may levy the King's 
debt, then the Sheriff ought to extend the lands of 
the debtor or his heir, or of any purchaſer or tenant, 
2 Inſt. 19. 
. The King ſhall not be excluded to demand his debts 
againſt any of his Subjects, as heir to any perſon in- 
debted to his Highneſs or to his uſe, albeit this word 
heir be not compriſed in ſuch recognizance or ſpecialty, 
or that ſuch perſon ſhall ſay, that they have not any he- 
reditaments to them deſcended, but only ſuch as be in- 
tailed or given to them by their anceſtors. Szaz. 33 H. 8. 
c. 39. FF 28, 

By this clauſe the intent of the makers of the a& ap- 
pears, that the heir in tail ſhall be only charged with 
the debt of the King; but lands in fee-ſimple were ex- 
tendable at the common law in whatever hands they 
came, therefore as to them this ſtatute was only ge- 
clarati vum antiqui juris: but as to the 6ſtates in tail, 
it was introdudtivum novi juris againſt the iſſue in tail. 
7 Rep, 21. 0. | 

One P. was indebted to the Queen, and one //. wa? 
bound to P. in 10c/, in which obligation J. did not 
mention his heirs; P. afligned the obligation in which 
IF. was bound to him, to the Queen; and, on this, proce!s 
was made againſt the heir of V. And it was held by 
the Court, that as W. did not oblige himſelf and his 
heirs, that the heir by the death of the father was dil- 
charged. And if the aſſignment had been made in the 
life-time of the father, and then the father had died, the 
heir ſhould be diſcharged, but the ſon may be charged 
as executor or adminiſtrator, &c. Sav. 2. 

Provided, That the King may at his liberty demand 
his debts of any executors or adminiſtrators of any per- 
ſon indebted, if the executors, Sc. have aflets, Stat. 
33 14.3. c. 39. $29, _ | 

J. S. was obliged to Sir Richard Cavendiſh, Treaſurer 


of the Chamber to Lei VIII. in 100. Who was 
| ; indebted 
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indebted to the King, on which proceſs was made againſt 
theſe who were tertenants of J. S. toriport confeetionts 
feripet pred” made to the ſaid Sir R:chard, Per lan- 
«od, Ch. B. The tertenants are not chargeable in 
this caſe, but the heirs and executors. Per Shure, ſecond 
Baron, If an obligation be made to the King, it hall be 
of the ſame nature as a ſtatute ſtaple to all intents, by 
this ftatute 3 but obligations made to other perſons to 
the uſe of the King, ſhall be executory againſt the ob- 
ligor, his heirs, executors, or adminiſtrators, and not 
02inft other perſons; but if J. N. be bound to J. S. and 
J. §. aſligns this to Sir Richard Caveudiſb, and he over 
to the King, no proceſs ſhall be made thereon ; to which 
the Court and ail the clerxs agreed. And it was held, 
that if obligor, after the obligation made, voluntarily 
make feoffment of lands, ſuch feoffees ſhall be charged; 
otherwiſe it is of purchaſers before the obligation made 
in caſe of the King. Sav. 12. 

If the hereditaments be evicted out of the poſſeſſion of 
{ach perſon by juſt title without fraud, whole heredita- 
ments ſhall be chargeable as is aboveſaid, then ſuch he- 
reditaments ſhall be acquitted of the debts. Stat. 33 
Hen, 8. c. 39+ § 30. 

B. was indebted to the Queen, for the payment of 
which debt certain lands, of B. at the time of the debt, 
were purchaſed by one V. againſt whom and one C. and 
D. the ſaid B. exhibited his bill in the Exchequer-cham- 
ber, praying that the equity of the caſe 20 there be 
examined. Before any anſwer made, V. paid the 
debt, and then demanded judgment if the Court would 
hold further plea, as the cauſe of privilege was deter- 
mined, which is the debt due to the Queen, And it was 
held, that on this reaſon the Court ought to diſmiſs the 
cauſe, and ſo it was done. Sav. 15. 

If any perſon of whom any ſuch debt ſhall be de- 
manded, ſhew ſufficient matter, in law, reaſon, or good 
conſcience, why ſuch perſons ought not to he charged 
with the ſame, and it be ſufficiently proved, the Courts 
have power to allow the proof, and acquit all perſons ſo 
impleaded. Stat. 33 Hex. 8. c. 39. § 31. | 

Sufcient matter in lavu.] This proviſo gives benefit 
not only to him who has matter in good conſcience, but 
alſo to him who has good and ſufficient cauſe, and 
matter in law, reaſon, (and then comes) good conſcience; 
and without queſtion the firſt words, vx. cauſe and mat- 
ter in law, ſhall extend to all the debts of the King, and 
proces thereupon, as well at common law as on this 
act. And the concluſion of the branch does not make 
againſt it, For the ſenſe thereof was, that he ſhould 
plead matter in law or good conſcience, and that no- 
thing contained in the act ſhould be an impediment 
thereto. 7 Rep. 19. 6. 


Sire facias iſſued againſt Sir Y. H. as heir to M. H. 


his father, on a recognizance acknowledged to Edzv. VI. 
by the ſaid M. H. the Sheriff returned /cirs fect, and on 
his default judgment was given. And becauſe in truth 
he never was ſummoned, and had good matter, if he 
had notice thereof, to plead in diſcharge of the recogni- 
zance acknowledged, all which he ſhewed in certain in a 
bill in the Exchequer ;z upon which, on conference had 
by Mane and the other Barons, with the two Ch. |. 
he was diſcharged of the recognizance. 7 Rep. 20. a. 
As 3 Rep, Trin. 37 EAx. Sir William Herbert's caſe, 
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Fad . 


In law, reahn, or goed conſcience.] A. obtained of the 
King a privy ſeal, whereby the forfeiture of certain re- 
cognizances for appearing at the ſeſuons, amounting in 
the whole to gocl. was granted her. And it was made 
a queſtion, Whether the Court might compound thoſe 
forteitures by their privy ſeal whica was granted before 
the privy ſeal and grant to 4.“ And it was doubted 
whether the privy ſeal did not take away and revoke 
the power given to the Court in this particular? But it 
was held clearly, that the Court might upon good matter 
in equity diſcharge theſe debts by virtue of this ſtatute. 
And the caſe in queſtion ſeemed a hard caſe to the 
Court, becauſe the party himſelf was the cauſ2 why there 
was no appearance, by beating the party ſo hemovſly 
the very day before they ought to have appeared, that 
they were diſabled thereby to appear. Hard. 334. 


V. put lool. out at intereſt to defendant, and took _ 


bond in the name of one F. who became e de ſe, and 
the plaintiff was relieved againſt the King on this truſt, 
in equity upon this ſtatute. Sed guare, Whether this 
ſtatute extends to any equity againſt the King, otherwiſe 
than in caſe of pleas by way of diſcharge ? But it was 
likewiſe decreed in this cauſe that the plaintiff ſhould 
be ſaved harmleſs from all others. Hard. 476. 

Ard the matter fo ſhewed be ſufficiently proved.) Scire 
Facias iſſued againſt T. the father and 7. the ſon, to 
ſhew cauſe wherefore they did not pay the King 1000/7. 
for the meſne profits of certain lands holden by them 
from his Majeſty, for which land judgment was given 
for him in the Exchequer, and the meſne rates were 
found by inquiſition, which returned that the ſaid meſne 
profits came to 1000/7. upon which inquiſition this /czre 
Farias iſſued ; whereupon the Sheriff returned that T. the 
father was dead, and J. the ſon appeared, and pleaded 
that he took the profits but as a ſervant to his father, 
and by his command, and rendered an account to his 


father for the profits, and alſo that judgment for the 


lands was given againſt his father and him for default 
of ſufficient pleading, and not for the truth of the ſact; 
and he ſhewed this ſtatute, which he pretended aided 
him for his equity : whereupon the King demurred. 
Tanfield, Ch. B. ſaid, that the matter in equity ought to 
be ſufficiently proved, and here is nothing but the alle- 
gation of the party, and the demurrer for the Ning; 
and if the demurrer be in law an admittance of the alle- 

ation, and fo a ſufficient proof within the ſtatute, 15 to 
be adviſed on; and for that point the caſe is but thi: : 
A ſire facias iſſues to have execution of a recognizance, 
which, within this act, ought, by pretence and allegation 
of the defendant, to be diſcharged for matter in equity, 
and the defendant pleads his matter in equity, and the 
King, ſuppoling this not to be equity within this ſtatute, 
demurs in law, whether that demurrer be an inſuficieue 
proof of the allegation within the ſtatute or not? Au. 


Jornatur. Lane 51. 


By $ 33 of the ſaid far. 33 Hen. 8. c. 39, it is pro- 
vided, that the ſaid act ſhall not take away any liberties 
belonging to the duchy and county palatine of Larcaſler. 

Proceſs and executions for debts in the Court of Ex- 
chequer ſhall be made in the Exchequer by ſuch officer as 
hath been uſed, as by this act is limited. 5 34. 

The „t. 13 £lis c. 4, enacts, That all the lands, &c. 
which any accomptant of the Queen, her heirs and ſuc- 
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KING VI. 


 ceſſors, hath while he remains aecountable, ſtiall for 


the payment of the debts of the Queen, her heirs and 
fucceſſors, be liable, and put in execution in like man- 
ner, as if ſuch accountant had ſtood bound by writ ob- 
Iigatory (having the effect of the ſtatute ſtaple) to her 
Majeſly, her heirs and ſucceſſors, for payment oi the 


ſame. 1. 


The Queen, by her letters patent, granted cataily ut- 


lagatorum © felonum de j7, within ſach a precinct; one 


who was indebted to the Queen is felo de /e within the 


precinct. It was ruled, that notwithſtanding the grant 


by the letters patents, the Queen ſhall have the goods for 


ſatisfying her debt. 3 Leo. 113: Mo. 126, 127. S. C. 


between the Queen of the firſt part, che Biſhop of Sarum 
of the ſecond part, and Ollber Coxvead of the third part; 
and there per Manwozd, Ch. B. the patent does not ex- 
tend to have the goods of elo de ſe againk the Queen for 
her debt, becauſe it wanted the words (/:icet tangat nu; 
but he agreed, that if the lands of the felon be liable to 


 [/ufficient to anfeer] all the debt of the queen, the Court 


may in diſcretion take all the lands in extent, and leave 
the goods to the patentee. And as to a petition of Cox- 
head praying a diſcharge of the lands, &c. by him pur- 
chaſed of the officer debtor to the Queen, it was an- 


ſwered, that the land was ſubje& to the Queen's extent 


for all arrears of receipts by his office, received before 
the conveyance thereof, though the receipt be after the 
conveyance, and that by reaſon of the ſtatute ; but as to 
another office accepted after the conveyance of the 
land, the arrears of that ſhall not charge the land ſo 
conveyed, : 
B. L. having purchaſed a long term for years in 
houſes, afterwards purchaſcd the inheritance ; afterwards 
be became receiver of North Wales, and having occaſion 
for 5007. aſſi gned over the term by way of mortgage 


to J. S. Afterwards on the marriage of E. L. his ſon, 


he ſettled the houſes in St. Clement's (inter alia) on him- 
ſelf for life, remainder to E. L. his ſon, and the heirs of 
his body. There was iſſue of the marriage a daughter, 
the wife of P. after this B. L. mortgages theſe houles to 
N. for 1800/, The King extends theſe houſes for the 
debt of B. L. N. gets an aſſignment of the extent, and 
a privy ſeal for the debt. Reſolved, iſt, That by the 


ſtatute of Elizabeth, the land and the real eſtate of B. L. 


was bound and Rood liable to anſwer the King's debt, al- 
though he was not actually a debtor to the King, nor any 
extent againſt him in ſeveral years after, 2dly, That 
where 2 term 1s attendant on the inheritance, he ſhall 
have a right to the term; but if it be a term in groſs, 
and aſſigned before any actual extent, the aſſignment will 
ſtand good, and the term not liable to the King's debt. 
2 Vern. 389, 390. : 
If either of the Queen's officers, on rendering of his 
account, ſhall be found in arrear, and ſuch arrears ſhall 
not be paid within fix months after the account paſt, the 
Queen, Sc. may ſell ſo mach. of his eſtate as will anſwer 
the debt, and the overplus of the ſale is to be rendered 
to the accomptant or his heirs, by the officer that re- 
ceives the purchaſe money, without further warrant. 
Stat. 13 Flix. c. 4. 2, 3. : 5 
Upon this ſtatute many queſtions were moved. Iſt, If 
the debtor died, whether the land might be fold ? 2dly, 
When the account is determined after his death? 3dly, 
When the accountant, aſter becoming debtor, and in ar- 


KING. VE. 


rear makes fecfiment, or other eſtate over, or charges 
or incumbers the land, either to his iftue, or others c 


act being make ſale, Wc, of ſo mach of the lands, Cc. of 
every ſuch accountant or debtur ſo found in arrear, Sc. 
and that the ſale ſhall be good and available in las 
againſt the party accountant, and his heirs claiming a; 
betrs. Achly, If the accountant was ſeiſed of land in tail, 
whether this land may be fold to be good againſt the 
uue ; for the ouſting of which doubts the Katute of 27 
Eliz. c. 3, was made; but this gives remedy only, that 
the land ſhall be fold after the death of the debtor, and 


when the account is made after his death; therefore to 


remedy the other miſchiefs, the ſtatute 29 Elix. c. 7, was 
made (but the ſame being only a temporary act is ex- 


' paired). Moe. 646, &c. pl. 895 : (where part of the laſt. 


mentioned act is ſet forth and explained.) 

If ſuch accountant or debtor purchaſe lands in others 
names in truſt for their uſe, that being found by office or 
in quiſition, thoſe lands alſo ſhall be liable to ſatisfy the 
debt in ſuch manner as before is expreſſed. Srat. 13 
Eliz. c. 4. 55. 

Lands purchaſed by accountants ſince the beginning of 
the Queen's reign, either in their own names, or in the 
names of others in truſt for their uſe, ſhall be alſo liable 
to be fold for the diſcharge of their debts as atoretaid, 
rendering the overplus to the accountant. 5 6. 

Provided, That biſhops? lands ſhall be only chargeable 
for ſublidies or tenths, as they were before making this 
act, and not otherwiſe. 5 9. | 

Neither ſhall this a& extend to charge any accountant 
whoſe yearly receipt exceeds not 3ool. otherwiſe than 
as he was lawfully chargeable before this act. $ 10. 

Neither ſhall this act extend to ſuch accountants, as 
by order of their ofiices, and charge, immediately after 
their accounts pail, are to lay out money again; ſuch as 
are treaſurers of war, garriſons, navy, proviſion of vic- 
tuals, or for fortifications or buildings, and the maſter ot 
the wardrobe ; unleſs the Queen, c. command preſen: 
pay. F$.11, 12. 

Neither does this act extend to Sheriffs, eſcheators, or 
bailiffs of liberties, concerning whoſe accounts the courle 
remains the fame as before. & 13, 

Lands bought of an accountant bona fd-, and withont 
notice of any fraudulent intent in the accountant ſhall be 
diſcharged; and if they be bound by office, yet ſhall 
they, on traverſe, be diſcharged without livery, cer i 
main, or other ſuit. F 14. 

If a man is receiver to the King, and not indebted, 
but is clear and ſells his land, and ceaſes to be receiver, 
and afterwards is appointed receiver again, and then a 
debt is contracted. with the King, the former ſale 1s 
good. 2 Mod. 247. ; 

The Queen, &c. being ſatisfied by ſale of lands, the 
ſareties ſhall be diſcharged for ſo much, and if any yet 
remain unpaid, the ſureties ſhall pay the reſidue rateably 
according to their abilities. Sat. 13 Eliz. c. 4. 15- 

By fat. 27 Blix. c. 3, the Queen, & c. may make {ale of 
the accountant's lands, c. as well after his death as in 
his lifetime, and as well where the account is made, and 
the debt known within eight years after his death, as 
where the account is made, and the debt known in 6:3 
lifetime, 9 2. 8 
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By 63, it is provided, that aſter the accountant's 
death, and before the lands be fold, a /c:re facias ſhall be 
awarded to garniſh the heirs, to ſhew cauſe why lands, 
Se. ſhould not be ſold, c. whereupon, if the heir, upon 


' ſuch garniſkment or two 5/5 returned, do not prove 


that the executors or adminiſtrators of the accountant 
have ſufficient, then ten months after ſuch two aui or 
garniſhment returned, the land, Oc. ſhall be fold and 
diſpoſed according to the ſtatute of 13 EIS. c. 4. 

Nevertheleſs, the heir's ſale S fde upon good con- 
ſideration before the /cire facias awarded, ſhall be good 
to him who is not conſenting to defraud the Queen, Tc, 
Stat. 27 Elix. c. 3. 4+ ; 

This ſtatute ſhall extend to all officers of receipts and 
accounts to her Majeſty, and to no other. $5. 

If the debt grow in the Courts of the ducky of wards, 
a privy ſeal ſhall iſſue out agamit the heir to appear at a 
certain day, to ſhew cauſe, Cc. when, if he appear not, 
on affidavit made that it was duly ſerved, an attach- 
ment with proclamation ſhall iſſue againſt him, to be 
proclaimed in ſome open market in the county where he 
du elt twenty days (at leaſt) before the return thereof, 
whereupon, if he appear not, the lands, &c. ſhall be 
{old and diſpoſed as aforeſaid. 4 6. 

The heir's lands ſhall not be fold during his mino— 


rity; but at any time within eight years after his full 


age they ſhall be liable as aforeſaid. 5 7. 


VII. In King John's Magna Charta of Liberties, there 
was a clauſe making it lawful for the barons of the realm 
to chooſe twenty-five barons to ſee the charter obſerved 
by the King; with power, on any. Jultice or other miniſter 
of the King's failing to do right, and acting contrary ' 
thereto, for four of the ſaid barons to addreſs the King, 


and pray that the ſame might be remedied ; and if the 


ſame were not amended in forty days, upon the report 
of the four barons to the reſt of the twenty-five, thoſe 


twenty-five barons, <vith the commonalty of the whole land, 


were at liberty to diſtreſs the King, take his caſtles, 
lands, Sc. until the evils complained of ſhould be re- 
medied, according to their judgment; /awving the perſon 
of the King, Queen, and their' children. And when the 
evils were redreſſed, the people were to obey the King 
as before. King John's Magna Chart. c. 73. But this 


claule was omitted in King Henry ILId's Magna Charta; 


though in a ſtatute made at Oxford, ano 42 Hen. III. to 
reform miſgovernment, it was enacted, that twenty-four 
great men ſhould be named, twelve by the King, and 
twelve by the Parliament, to appoint Jutltices, Chancel- 
lers, and other officers, to ſee Magna Charta obſerved. — 
Theſe regulations ſeem (like the conſtitution, framed by 
an aitembly in a neighbouring nation, before they had 
direfly diſcarded a monarchical form of government) 


400 laboured and unnatural to ſucceed in practice: the 


checks now formed, by the law, on the power of the 
Crown arc of a nature in reality more forcible, though 
m appearance more loyal, than a-meaſure which placed 
the Sovereign in ſubjection to a dangerous Ariſecracy. 

The Barons? wars ſeem to have proceeded in ſome mea- 
ſure from a like power granted to them as by the charter 
of King Jon; and probably the Parliament's wars in 
the time of King Charles I. from their examples. 

Bur, whatever attempts might have been previouſly 


made, it cannot but be obſerved, that moſt of the laws for 


KING VII. 


aſcertaining, limiting, and reftraining the prerogative of 


the Crown, have been made within the compaſs of little 


more than a century paſt, from the Petition of Right in 
3 Car. I. to the preſent time: ſo that the powers of the 
Crown are now to all appearance greatly curtailed and 
diminiſhed ſince the reign of King James I. particularly 
by the abolition of the Star Chamber, and High Com- 
million Courts in the reign of Charles ]; and by the diſ- 
claiming of martial law, and the power of levying taxes 
on the Subject, by the ſame Prince; by the diſuſe of 
foreſt laws for a century paſt; and by the many excel- 
lent proviſions enacted under Charles II; eſpecially by 
the abolition of military tenures, purveyance, and pre- 
emption, the Habeas Corpus att, and the act to prevent the 
diſcontinuance of parliaments for above three years; and, 
ſince the Revolution, by the ſtrong and emphatical words 
in which our liberties are aſſerted, in the Bill of Rights, 


and Act of Settlement; by the act for triennial, ünce 


turned into ſeptennial, elections; by the excluſion of cer- 
tain officers from the Houle of Commons; by rendering 
the ſeats of the Judges permanent, and their falaries li- 
beral and independant ; and by reſtraining the King's 
pardon from obſtructing parliamentary impeachments. 
Beſides all this, if we conſider how the Crown is impo- 
verithed and ſti ĩpped of all its antient revenues, ſo that 
it muſt greatly rely on the liberality of Parliament for its 
neceſſary ſupport and maintenance, we may, perhaps, be 


led to think, that the balance is inclined, pretty ſtrongly, - 


to the popular ſcale; and that the executive magiltrate 
has neither independance nor power enough left, to form 
that check upon the Loris and Commons which the 
Founders of our Conſtitution intended. 

On the other hand, however, it is to be conſidered, that 
every prince in the firſt parliament after his acceſſion, 
has by long uſage a truly royal addition to his hereditary 
revenue ſettled upon him for his hfe; and has never any 
occaſion to apply to Parliament for ſupplies, but upon 
ſome public neceſſity of the whole realm. This reſtores 
to him that conſtitutional independance, which at his firit 
acceſſion ſeems, it muſt be owned, to be wanting. And 


then, with regard to power, we may find perhaps, that 


tie hands of Government are at leaſt ſuftciently ſtrength- 
ened, and that an Egli Monarch is now in no danger 
of being overborne either by the Nobility or the People. 
The inſtruments of power are net, perhaps, ſo open 
and avowed, as they formerly were, and therefore 
are the leſs liable to jealous and invidious re ſiections; 
but they are not the weaker upon that account. In 
ſhort, our national debt and taxes have, in their natural 
con{equences, thrown ſuch a weight of power into the 
executive ſcale of government, as we- cannot think was 
mtended by our patriot anceſtors; who gloriouſly ſtrug- 
gled for the abolition of the then formidable parts of the 
prerogative, and by an unaccountable want of foreſight 
eſtabliſhed this ſyſtem in their ſtead. The entire collec- 
tion and management of ſo vaſt a revenue, being placed 
in the hands of the Crown, have given rife to ſuch a 


multitude of ne officers created by, and removable at, 


the royal pleaſure, that they have extended the iaſſuence 
of Government to crery corner of the nation. To this 


may be auded, the frequent opportunities of conferring 


particular obligations, by preference in loans, fubſcrip- 
tions, tickets, remittances, and other money tranſactions, 
Which will greatly increale this influence, and that over 
8 7 7 SE 
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thoſe perſons whoſe attachment, on account of their 
wealth, is frequently the moſt deſirable. And the fame 
may be ſaid with regard to the officers in our numerous 
army, and the places which the army has created, All 
which, put together, give the Executive Power ſo per- 
| ſuaſive an energy, with reſpect to the perſons themſelves, 
and fo prevailing an intereſt with their friends and fami- 
lies, as will amply make amends for the loſs of external 
prerogative. | 

Upon the whole, therefore, it ſeems clear, that what- 
ever may have become of the nominal, the real power 
of the Crown has not been too far weakened by any 
tranſactions in the laſt century. Much is, indeed, 
given up; but much is alſo acquired. The ſtern com- 
mands of prerogative have yielded to the milder voice 
of influence; the ſlaviſh and exploded doctrine of non- 
reſiſtance has given way to a military eſtabliſhment by 
law; and to the diſuſe of parliaments has ſucceeded a 
parliamentary truſt of an immenſe perpetual revenue. 
When, indeed, by the free operation of the Sni Fund, 
our national debts ſhall be leſſened, when the poſture of 
foreign affairs, and the univerſal introduction of a well- 
planned and national militia, will ſuffer our formidable 
army to be thinned and regulated; and when, in conſe- 
quence of all, our taxes ſhall be gradually reduced ; this 
adventitious power of the Crown will ſlowly and imper- 
ceptibly diminiſh, as it ſlowly and imperceptibly roſe; 
but, till that ſhall happen, it will be our ſpecial duty, as 
good Subjects and good Eugliſbmen, to reverence the 
Crown, and yet guard againſt corrupt and ſervile influ- 
ence from thoſe who are intruſted with its authority; 70 
Se LOYAL, yet FREE; OBEDIENT, and yet INDEPEND- 
ENT; and, above every thing, to hope, that we may 
long, very long, continue to be governed by a Sovereign, 
who, in all thoſe public a&s that have perfonally pro- 
ceeded from himſelf, hath manifeſted the higheſt vene- 
ration for the free Conſtitution of Britain; hath already, 
in more than one inſtance, remarkably ſtrengthened its 
outworks, and therefore will never harbour a thought, 
or adopt a perſuaſion, in any the remoteſt degree, detri- 
mental to public liberty. 1 Comm. c. 8. 


For further matters relative tothe Xing, ſee titles Parlia- 
nent; Government ; Grant of the King; Leaſe of the King, 


' KING or HERALDS, or King at Arms, Rex He- 
raldorum. A principal officer at Arms, that hath the pre- 
eminence of the Society, Among the Romans he was 
called pater patratus. See titles Herald; Garter, 

KING or TRE MINSTRELS, at Tutbury in com. 
S:aff. His power and privilege appears by a charter of 
Rich. II. confirmed by Hen. VI. in the 21f year of his 
reign. Coxvell, 


KING'S BENCH, 


BAN CS REcivs, from the Saxon, Banca, a bench or 
form.] The Supreme Court of Common Law in the 
Kingdom. 4 1n/t. 73. 

I. Of the Court itſelf, generally. 
II. Of its criminal Juriſdicticn. 

III. Of zes civil Furiſdiction, xc. 

IV. Of the Officers of the Court ; and the mode of Pro- 

ceeding there. 


I. Tu Courtof King's Bench, is ſo called becauſe the 
King uſed formerly to {it there in. perſon, the ſtile of 


3 


K1NG'S-BENCH. 


the Court ſtill being cora- igſo rege. Daring the reign 
of a Queen it is called the Queen's Bench; and undet 


| the uſurpation in Cromwell's time, it was ſtiled the 


Upper Bench. 

This Court conſiſts of a Chief Juſtice, and three 
puiſne I udges, formerly, according to Forteſcue, c. 51. 
four or five. See Ram. 475: 3 Comm. 41, in, n. Theſe 
Judges are, by their office, the {overeign Conſervators of 
the peace, and ſupreme Coroners of the land, Yet, 
though the King uſed himſelf to fit in this Court, and 
{till is ſuppoſed ſo to do; he did not, neither by law is 
he empowered to, determine any cauſe -or motion, but 
by the mouth of his Judges, to whom he has committed 


his whole judicial authority. 4 1½. 71: See 4 Burr, 


851: 2 In. 46. | 

It has been faid, that King Hen. III. fate in perſon with 
the Juſtices in Banco Regt; ſeveral times, being ſeated on 
a high bench, and the Judges in a lower one at his feet. 
This, however, is a doubtful point. King Edward IV. 
ſate three days in the ſecond year of his reign, wholely 
to ſee, as he was young, the form of adminiſtring juſtice. 


King James I. it is allo ſaid, fate there for a ſimilar rea. 


ſon. See 3 Comm. c. 4. inn. 
This Court, which is the remnant of the ancient Aula 
Regia, is not, nor can it be, from the very nature and 


_ conſtitution of it, fixed to any certain place, but may 


follow the King's perſon wherever he goes. See fat, 
28 Eliz. 1. flat. 3. c. 5. For which reaſon all procels if- 
ſuing out of this Court in the King's name is returnable, 
te ubicungue fuerimus in Anglia ;—whereſoever We hall 
then be in Exgland. See titles Courts; Common Pleas, It 
hath, indeed, for ſome centuries paſt, uſually ſate at 7. 
minſter, being an antient palace of the Crown; but might 
remove with the King to York or Exeter, if he thouglt 
proper to command it. And we find, that after Ez. I, 
had conquered Scotland, it actually fate at Roxburgh, 
M. 20, 21 E. 1: Hale, H. C. L. 200. And this move- 
able quality, as well as its dignity and power, are fully 
expreſſed by Bra&on, when he ſays, that the Juſtices of 
this Court are ** capitales, generales, perpetui, et majores ; 
a latere regis re/identes : qui omnium aliorum corrigere te- 
nentur injurias et errores. Brad. l. 3. c. 10.“ And it is 
moreover eſpecially provided in the Articula ſuter car- 
tas, 28 E. 1. c. 5, that the King's Chancellor, and tne 
Juſtices of his Bench, ſhall follow him; fo that he may 
have at all times near unto him ſome that be learned in 


the laws. 
After the diviſion of the Courts, and the eſtabliſhment 


of the Court of Common Pleas, for the exprels purpoſe 


of determining civil ſuits, the Court of King's Bench 
was accuſtomed, in ancient times, to be eſpecially exer- 
Ciſed in all criminal matters and pleas of the Crown, 
leaving the judging of private contracts and civil actions 
to the Common Pleas and other courts. Glanvil. lib. 1. 
c. 2, 3, 43 lib. 10. c. 18 : Smith de Rep, Ang. lib. 2. 
c. 11: 4 1. fol. 70. : 

Toward the latter end of the Norman period, the Aus 
Regis, which was before one great Court where the 7/- 
ticiar preſided, was divided into four diſtinct Courts, 4. 
the Court of Chancery, King's Bench, Common Pleas, 
ard Exchequer. Madox, c. 19: Brad. lib. 3. c. 7. i. 
105 : ſee titles Courts; Common Pleas, &c. 

The Court of King's Bench retained the greater 
ſimilitude with the ancient Curia, or Aula Regis, and 


was always ambulatory, and removed with the wy 
waert- 
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whorever he went. It hath always retained a ſupreme 
original juriſdiction in all criminal matters; for in 
thele the proceſs both iſſued from, and was returnable 

jato, this Court; but in treſpaſs it might be made re- 
turnable into either the King's Bench or Common Pleas, 
becauſe the plea was criminal as well as civil, 2 /. 24: 
4 Inſt. 70: Co. Lit. 21: Dyer 187: Cromp. of Courts 
78: 1 Kol. Abr. 94. | 


II. Tus juriſdiction of this Court is very high and 
tranſcendant. It keeps all inferior juriſdictions within 
the bounds of their authority, and may either remove 
their proceedings to be determined here, or prohibit 
their progreſs below. It ſuperintends all civil corpora- 
tions in the kingdom. It commands magiſtrates and 
others to do what their duty requires, in every caſe 
where there is no other ſpecific remedy. It protects the 
liberty of the Subject by ſpeedy and ſummary interpo- 
ſition. It takes cognizance both of criminal and civil 


cauſes; the former, in what is called the Crown-fide or 
Crown-office ; the latter in the plea- ſide of the Court. 
: 3 Comm. c. 4. 


On the Crown-ſide, that is, in the Crown-Ofice, this 
| Court takes cognizance of all criminal cauſes, from high 
d treaſon down to the molt trivial miſdemeanor or breach 
of the peace. Into this Court alſo indictments from all 


inferior Courts may be removed by writ of certiorari, 
. and tried either at bar, or at 2 privs, by a Jury of the 
N county out of which the indictment is brought. The 
1 Judges of this Court are the ſupreme Coroners of the 
I; kingdom, And the Court itſelf is the principal Court 
FE of criminal juriſdiction known to the laws of England. 
ht For which reaſon, by the coming of the Court of King's 
ht Bench into any county, (as it was removed to Oxford on 
I, account of the ſickneſs in 1665) all former commiſſions 
þ, of cyer and terminer, and general gaol-delivery, are at 
* once abſorbed and determined 2½% facto. 

ly But this is now altered, with reſpect to the Seſſion of 
of Gaol-delivery for Middle/ex, by flat. 25 Geo. 3. c. 18; 
* which enacts, that when any ſeſſion of oyer and ter- 
2 mner, and gaol-delivery of the gaol of Newgate, for the 
＋ county of M:ddle/ex, ſhall have been begun to be holden 
8. before the eſſoign day of any term, that the ſame ſeſ- 
the hons ſhall be continued to be holden, and the buſineſs 
nay thereof finally concluded, notwithſtanding the happen- 
| in ing of ſuch eſſoign day of any term, or the fitting of his 


Majeſty's Court of King's Bench at „munter, or elſe- 
u here in the county-of Middleſex ; and that all trials, c. 
had at ſuch ſeſſion ſo continued to be holden, ſhall be 
good and effectual to all intents and purpoſes. See this 
Dictionary, title Fuftices of Oyer, &c. 

Into this Court of King's Bench hath reverted all 
that was good and ſalutary of the juriſdiction of the 
Court of Star-Chamber (Camera Stellata), which was 
a Court of very ancient original, finally aboliſhed, 
on account of the abuſe of its juriſdiction, by /ar. 
10 C. 1. c. 10. See this Dictionary, title Star-Chamber, 
4 Comm, c. 19. | 

Io ſtate its powers more particularly, this Court is 
termed the Cuffos Morum of all the realm, and by the 
pleritude of its power, wherever it meets with an of- 
fence? contrary to the firſt principles of juſtice, and 
of dangerous conſequence it not reſtrained, adapts a 


* 


KING'S-BENCH I. 


proper puniſhment to it. 1 Cid. 168: 2 Faw, P. C. 
c. 3. § 4+ 

The Juſtices of B. R. are the ſovereign Juſtices of 
ozer and zerm:ner, gaol- delivery, and of eyre, and co- 
roners of the land; and their juriſdiction 1s general all 
over England by their preſence the power of all other 
Juſtices in the county, during the time of this Court's 
ſitting in it, is ſuſpended as has already been noticed; 
for in praſentia majoris ceſſat poteſtas minoris; but ſuch 
Juſtices may proceed by virtue of a ſpecial commiſſion, 
Sc. H. P. C. 156: 4 Inft.73: 2 Hawk, P. C. c. z. 

If an indictment in a foreign county be removed 
before commiſſioners of ozer and 7erminer into the 
county where the King's Bench ſits, they may proceed; 
for the King's Bench not having the indictment before 
them cannot proceed for this oftence. But if an indict- 
ment is found in the vacation-time in the ſame county 
in which the King's Bench fits, and in term time the 
King's Bench is adjourned, there may be a ſpecial com- 


miſſion to hear it. 4 ft. 73. 


Juſtices of this Court have a ſovereign juriſdiction 
over all matters of a criminal and public nature, ju- 
dicially brought before them, to give remedy either by 
the common law or ſtatute: and their power is origi- 
nal and ordinary : when the King hath appointed them, 
they have their juriſdiction from the law. 4 If. 74. 


This Court has a particular juriſdiction, not only over 
all capital offences, but alſo over all other miſdemeanors 
of a public nature, tending either to a breach of the peace, 
or to oppreſſion or faction, or any manner of miſgovern- 
ment; and it is not material whether ſuch offences, be- 
ing manifeltly againſt the public good, directly injure any 
particular perſon or not. 4 14. 71: 11 Co. 98: 2 H. 
P. C. e. 3. 13. 

And for the better reſtraining ſuch offences, it has a 
diſcretionary power of inflicting exemplary puniſhment 
on offenders, either by fine, impriſonment, or other in- 
famous puniſhment, as the nature of the crime, conſi- 
dered in all its circumitances, ſhall require; and it may 
make uſe of any priſon which ſhall ſeem molt proper; 
and it is ſaid, that no other Court can remove or bail 
perſons condemned to impriſonment by this Court, 
2 Hawk. P. C. c. 3. \ 5.—Neweate is as much the 
priſon of this Court as the King's Bench priſon is: every 
priſon in the kingdom is the priſon of this Court. 
I Burr. 541. 

This Court hath ſo ſovereign a juriſdiQtion in all cri- 
minal matters that an act of parliament appointing that 
all crimes of a certain denomination ſhall be tried before 
certain Judges, doth not exclude the juriſdiction of this 
Court, without expreſs negative words; and therefore it 
hath been reſolved, that Vat. 33 Ilen. 8. c. 12, which en- 
acts, That all treaſons, Sc. within the King's houſe, ſhall 
be determined before the Lord Steward of the King's 
houſe, &c. doth not reſtrain this Court from proceed- 
ing againſt ſuch offences. 2 I. 549: 2 Jones 53. 

But where a ſtatute creates a new offence which was 
not taken notice of by the common law, and erects a 
new juriſdiction for the puniſhment of it, and preſcribes 
a certain method of proceeding, it ſeems queſtionable 
how far this Court has an implied juriſdiction in ſuch a 
caſe, 1 Sid. 296: 2 Hawk, P. C. c. 3. 5 6. 

This 
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KING'S-BENCH II. 


his Court, by the plenitude cf its power, may as 
vt proceed on indictments removed by certiorari, out 


o inferior Courts, as on thoſe originally commenced 


hne, whether the. Court below be determined, or ſtill zz: 
, and whether the proceedings be grounded on the 


common law, or on a ſtatute making a new law con- 
cerniag an old offence. Dal/. 25: 44 Ed. 3. 31.6: 


roms.” Ferif. 7: ORE 
" But the Court of King's Bench will not give judg- 
ment on a conviction in the inferior Court, where the 
proceedings are removed by certiorari, but will allow the 
party to watve the iſſue below, and to plead de xovo, and 
to go to trial upon an iſſue joined in B. R. Carth, 6. 
Nor can a record, removed into the King's Bench 


from an inferior Court, regularly be remanded after the 


term in which it came in; yet if the Court percetves any 
practice in endeavouring to remove ſuch record, or that 
it is intended for delay, they may in diſcretion refuſe to 
receive it, and remand it back before it is filed. 2 Hawk. 
P. C. c. 3. $7, and ſeveral authorities there cited. | 

Alſo by the conſtruction of the ſtatutes, which give a 


trial by %% privs, the King's Bench may grant ſuch a 


trial in caſes of treaſon or felony, as well as in common 
caſes, becauſe for ſuch trial, not the record, but only a 


' tranſcript is ſent down. 4 I. 74: Raym: 364: 2 Hawk, 


Pole te 3-43» | 
And by fat. 6 Hen. 8. c. 6, it is enacted,““ That the 


King's Bench have full authority by diſcretion, to re- 


mand as well the bodies of all felons removed thither, 
as their indictments, into the counties where the felonies 
were done; and to command the Juſtices of gaol-del- 
very, Juſtices of the peace, and all other Juitices, to 


proceed thereon after the courſe of the common law, as 
the ſaid Juſtices might have done, if the ſaid indictments 
and priſoners had not been brought into the ſaid King's 


Bench.“ This act extends not to high treaſon. Ray, 
367: 2 Hawk, P. C. c. 3.48, 9. | 
As the Judges of this Court are the ſovereign Juſtices 


of eyer and terminen, gaol- delivery, Conſervators of the 


peace, Sc. as alſo the ſovereiga Coroners, therefore, 
Where the Sheriff and Coroners may receive appeals by 
bill, à fertiori the Judges may; alſo this Court may ad- 
mit perſons to bail in all cafes according to their diſere- 
tion. 4 Ii. 73: 9 Co. 118. %: 4 Drift. 74: Faugh. 157. 

In the county where the King's Bench ſits, there is 
every term a grand inqueſt, who are to preſent all cri- 
minal matters ariſing within that county, and then the 
ſame Court proceeds upon indictments fo taken; or if, 
in vacation, there be any indictment of felony before 
the Juſtices of peace of yer and 7erminer or gaol deli- 
very there ſitting, it may be removed by certiorari into 
B. R. and there they proceed de die in diem, &c. 2 Hale's 


Hiſt. P. C. 3. : ; 
It may award execution, againſt perſons attainted 1n 


parliament, or any other Court; when the record of their 


attainder or a tranſcript is removed, and their perſons 
brought thither by habeas corpus. Cro. Car. 176: Cro, 
Fac. 455. Pardons of perſons condemned by former Juſ- 
tices of gaol-delivery, ought to be allowed in B. R. the 
record and priſoner being removed thither by certiorari 
and habeas corpus. 2 Hawn. P. C. c. 6. F1g. | 

Into the Court of B. R. indictments from all inferior 
Courts and-orders of ſeſſions, &c. may be removed by 
centioraris and inquiſitions of murder are certified of 


- 


| 


courſe into this Court, as it is the fupreme Couit ofen. 
minal juriſdiction: hence alſo iſiue attachments, ford. 
obeying rules or orders, Sc. 4 1. 71, 72, 


III. On the plea-ſide, or civil branch, this Court hath an 
original juriſdiction and cognizance of all actions of tro{: 
paſs, orother injury alleged to be committed v7 of : 
of actions tor forgery of dveds, maintenance, conſpiracy, 

e 


7 


deceit, and aRions on the caſe which allege any fall, 


or fraud: all of which favour of a criminal nature, 21. 


though the action is brought for a, civil remedy ; aud 
make the defendant liable in ſtrictneſs to pay a fine t9 
the King, as well as damages to the injured party, 
The ſame doctrine is allo now extended to all actions dn 
the caſe. whatſoever. F. N. B. 86, 92: 1 Li, Pa, 
Reg. 503. But no action of debt or detinue, os other 
mere civil action, can by the common lazy be proſecute] 


by any Subject in this Court, by original writ out af 


Chancery. 4 1»/t. 76: Trye's Juſ. Filezar, 101. Though 
an action of debt, given by #atute, may be brought i 
the King's Bench as well as in the Common Plez:, 
Carth. 234. And yet this Court might always haye 
held plea of any civil action, (other than actions real,) pro. 
vided the defendant was an Officer of the Court, or in 
the cuſtody of the Marſhal, or priſon-keeper of this 
Court, for a breach of the peace or any other offence, 
4 Iuſt. 71. And in proceſs of time, it began, by a fiction, 
to hold plea of all perſonal actions whatſoever, and has 
continued to do ſo, for ages; it being ſurmiſed that the 


defendant is arreſted for a ſuppoſed treſpaſs, which he 


never has in reality committed ; and being thus in the 
cuſtody of the Marſhal of this Court, the plaintiff is at 
liberty to proceed againſt him for any other perſoual 
injury; which ſurmiſe, of being in the Marſhal's cul. 
tody, the defendant is not at liberty to diſpuce. See 
4 Inft. 72. 

Theſe fictions of law, though at firſt they may ftartle 
the Student, he will find upon farther conſideration to be 
highly beneficial and uſeful: eſpecially as this maxim is 
ever invanably le: ved, that no fiction ſhall extend to 
work an injury; operation being to prevent a 
miſchief, or remc« 27141 20:42nce, that might reſult 
from the general ru. w. 3 Rep. 30: 2 Rell. Ry. 
502. So true it is, ter ficktone juris ſeraper ſub/it 
equitas. 11 Rep. 51: 0 Litt. 150. In the preſent cale, 
it gives the Suitor his cho:ce of more than one tribung,, 
before which he may im{itute his adion; and prevents 
the circuity and delay of joſtice, by allowing that ſuit to 


be originally, and in the frſt inſtance, commenced in 


this Court, which after a determination in another, might 


ultimately be brought before it on a writ of erg. 
3 Comm. c. 4. 

On the firit diviſion of the Courts, it was intended to 
confine the juriſdiction of the Court of King's Bench to 
matters merely criminal; and accordingly ſoon alter- 
werds it was enacted by Magna Charta, c. 11, | hat con- 
mon pleas ſhould not follow the King's Court, but bs 
held in a certain place; hence it is, that the Cat 
of King's Bench cannot determine a mere real action. 
17 Ed. 3. 50: 1 Rol. Abr. 5 36, 537. 

But notwithſtanding common pleas cannot be imme. 
diately holden in Banco Regis, yet where there is 2 defect 
in the Court, where by law they be holden original, 
they may be holden in ZB. &; as if a record come out ® 
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KING'S-BENCH IV. 


the Common Pleas by writ of error, there they may hold 
plea to the end; fo where the plea in a writ of right is 
removed out of the county by a fore in B. R. on a writ 
of meſne replevin, &c. 2 Inſt. 23: 4 Int. 72, 113; and 
ſee Saund. 256: Show, P. C. 57. IS £5 

So any action wv? & armis, where the King is to have 
fne, as ejectment, treſpaſs, forcible entry, Oc. being of a 
mixed nature, may be commenced in 5B. R. 2 72. 23. 

Alſo any otficer or miniſter of the Court entitlcch to 
the privilege thereof may be there ſued by bill in debt, 
covenant, or other perſonal action; for the act takes not 
away the privilege of the Court. 2 It. 23: 41. 71: 
2 Bulſt. 123. | 

From hence, as was hinted before, the notion aroſe, 
that if a man was taken up as a treſpaſſer in the King's 
Bench, and there in cuſtody, they might declare againſt 
him in debt, covenant, or account; for this likewiſe was 
a caſe of privilege, fince the Common Pleas could not 
procure the priſoners of the King's Bench to appear in 
their Court; and therefore it was an exception out of 
Magna Carta. 4 Int. 71 : Cro. Car. 330. 

By the ſtatute of Gloucefter, 6 E. I. c. 8, none ſhall 
have writs of treſpaſs before Jullices, unleſs he ſwear by 
his faith that the goods taken away were worth forty 
fillings. This oath is now diſuſed ; yet if the damages 
laid in the declaration (in caſes cognizable m inferior 
Courts) do not amount to 40s. the Court will not hold 
plea of the matter. If laid to the amount of 405. and 
there is not any ſet- off, and the plaintiff recovers under 
40s. defendant may ſuggeſt it on the roll, and plaintiff 
ſhall not have more colts than damages. See 2 {»/?, 311. 
The fat. 43 Eliz. c. 6, directs, that if in perſonal ac- 
tions in the Courts at WYe/min/ter (not being for any title 
or interelt of lands, nor concerning the freehold or inhe- 
ritance of lands, nor for any battery,) the debt or da? 
mages is under 40s. the plaintiff ſha!l recover no more 
colts than damages. See this Dictionary, title Che. 

If upon a nonſuit in an inferior Court 16s. is given 
for colts, by at. 23 Hen. 8. c. 15, debt lies for it in this 
Court of King's Bench, becauſe given by a ſtatute 
ſubſequent to the ſtatute of G/uuce/ter, Cro. Elix. 96: 
Leon, 316. 

This Court is likewiſe a Court of Appeal, into which 
may he removed, by writ of error, all determinations of 


the Court of Common Pleas, and of all inferior Courts 


of record in Fug]; and to which a writ of error alſo 
lay from the Court of King's Bench in Ireland, previ- 
ous to the fat. 23 Ges. 3. c. 28. See this Dictionary, 
tile Ireland. Yet even this, ſo high and honourable, 
Court is not the Aer reſort of the SubjeR : for if he 
be not ſatisfied with any determination here, he may re- 
move it, by writ of error, into the Houſe of Lords, or 
Court of Exchequer Chamber, as the caſe may happen, 
icording to the nature of the ſuit, and the manner in 
ch it has been proſecuted. See 3 Comm. c. 4. 

To this Court it regularly belongs to examine errors 
of all Judges and ſuſlices in their judgments and pro- 
ceedings; the Court of Exchequer excepted. F. N. B. 
20, 21. It hath been held, that a writ of error lies in B. &. 
of an attainder before the Lord High Steward. 1 Cd. 
208. And upon judgment given in che Chancery, Ci. e. 
tne petty bag ſide,) as well as other Courts, writ of 
error m many caſes will lie returnable 110 the Court of 
bing's Bench, But on proceedings in B. R. by original 

Vol. II. 25 f I 


; writ, error lies not, but to the parliament. The Court 
of B. R. being the higheſt Court of common law, hath 
power to reform inferior Courts, reverſe erroneous judg- 
ments given therein, and purith the magiſtrates and of- 
ficers for corruption, c. 2 ifaw. P. C. c. 3. 10. 
The Court of king's Bench, as it 15 the higheſt Court 
of common law, hath not only power to reverſe errone- 
ous juCgwents for ſuch errors as appear the defect of 
the underſtanding ; bur alſo to puniſhi all inferior magit- 
trates and all oficers-of juſtice, for wilful and corrupt 
abuſes of their authority againſt the obvigus principles 
of natural juſtice ; the inſtances of which are fo numer 
cus, and to various in their kinds, that it ſeems needle; 
| 
| 


— H 


to attempt to inſert them. 2 Haw, P. C. c. 3. 10 
Vaugh. 15721 Salè. 201. 

This Court grants writs of Habeas Corpus to relieve 
perſons wrongfully impriſoned; and may bail any perſon 
whatſoever. Ses titles Ba-; Haha; Corpirs, Writs of 
Maudamus are granted by this Court, to reſtore officers 
in corporations, colleges, Sc. unjuſily turned out; aud 
freemen wrongfully disfranchiſed: alſo writs and infor- 
mations in the nature of quo warran's againſt perſons, or 
corporations, uſurping franchiſes and liberties again{t the 
King; and on miſuſer of privileges to ſeize the liberties, 
Fc, In this Court alſo the King's letters patent may be 
repealed by /cire facias, &c. Prohibitions are alſo iſſued 
from this Court to keep inferior Courts within their 
proper juriſdiction, See all theſe ſeveral titles in this 
Dictionary, 

This Court in ancient times was, (as already obſerved,) 
ordinarily exerciſed only in criminal matters, and pleas of 
the Crown; leaving private contracts and civil actions 
t the Common Pleas, and other Courts, 4 1. 70, 


IV. Taz officers on the Crown: ſide are; the King's 
Coroner and Attorney, commonly called the Clerk of the 
Crown, or Maſter of the Crown- office, who taxes coſts, 
nominates all ſpecial Juries on the Crown-ſide, takes re- 
cognizances, inquiſitions upon the death of any priſoner 
dying in the King's Bench priſon, c. — The Secondary, 
who draws up the paper books, and makes up an eſcheat 
of all fines, Oc. forfeited to the Crown. The Clerk of 
the Rules; the Examiner; and Calendar-keeper z Clerks 
in Court. 

The officers on the Plea- ſide are, the Chief Clerks ; 
Secondary or Maſter ; their Deputy, Marſhal, Clerk of 
the Rules, Clerk of the Papers, Clerk of the Day-rules, 
Clerk of the Dockets, Clerk of the Declarations, Clerk 
of the Bail, Pofteas, and Eſcheats, Signer of Writs, 
Signer of the Bills of Middleſex, Caſtos Brevium, Clerk 
of the Upper Treaſury, Clerk of the Outer Treaſury, 
Filacer, Evigenter and Clerk of the Outlawries, Clerk 
of the Errors, Deputy Marihal, Marſhal an]! Ailociate 
to the Chief Juſtice, Train-bearer, Clerk of the Nin 
in London and IMiddiofex, Clerks of the Ne Prius to the 


different counties appointed by the Ces Brevinm, Orier 
at 1\i/z Prius in luden and Midale , Receiver General 
of the Seal Ollice, Criers, Uthers, Lipftaffs. 
The Secondary or Majter conitantly attends the fitting 
CO he C = * 810 20 3 1. 2 
ot the Count, to receive matters referred to him by thy 
Judges, to be examined and reported to the Court ; he 
ſigns all judgments, aud taxes coſts, Sc. And he alio 
informs the Court in point of practice. The Deputy of 
him and of the Chie! Clerks has the cuſtody of the itimo, 
p * — * OL * 1 * * 14 } , A A 
for ſigning all writs, Sc. ani keeps remembrances ct 
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KING S-BENCH. 


records; writs returned are filed in his office, and 


cn mon bails, Se. The Cu/fes Breaium files originals, 


aud other writs whereon proceedings are had to out- 
lawry, examines and ſeals all records of Nu Prius for 
trials at the aſſiſes, and has ſeveral Clerks under him 
fo: making up records throughout Eugiand, The Clerk 
of the Papers makes up the paper books of all ſpecial 
pieadings and demurrers, which the plaintiff's attorney 
commonly ſpeals for, and afterwards gives a rule for 
the defendant's attorney to bring to him again to be 


entered, Se. The Clerk of the Declarations files all 


2clarations, and continues them on the back from the 
term cf declaring till iſſue is joined. The Signer and 
Sealer of bills keeps a book of entry of the names of 
the plaintiffs and the defendants in all ſuch writs and 


Proceſſes; and the defendants enter their appearances 


with him, The Clerk of the Rules takes notice of all 
Tales and orders made in Court, and afterwards draws 
them up and enters them in a book at large, and at- 
rends the Court to take minutes thereof ; with him alto 
are given all rules of courſe on a cepi corpus, habeas cor- 


pus, writs of inquiry, Sc. and he files all affidavits uſed 


in Court, and makes copies of them. The Clerk of 
the Errors allows all writs of error, and makes /#þer/e- 
deus thereupon into any county, and tranſcribes and cer- 
tifies records. The Clerk of the Bails and Pg/eas files 
the bail pieces, and marks the Poteas, &c. The Fi- 


lacers or F/izers of counties make the meſne proceſs 


after the original, in ſuing to the outlawry and have 


the benefit of all proceſs and entries, thereupon. The 


Marſhal, by himſelf or deputy always attends the Court, 
to receive into his cuſtody ſuch priſoners as ſhall be 
committed. The Cryer makes proclamations of ſum- 
moning and adjourning the Court, calls nonſuits, and 
1wears jurymen, witneſſes, &c. . 

The ſtyle of the Court is, PP EAS before our Lord 
the King at We/lmin/ter, of the Term of Saint Michael, 


. In the thirty-ſecond year of the reign of our Sovereign 


Lord George the Third, by the Grace of God of Great 


britain, France, and Jreland King, Defender of the 


Faith, and in the Year of our Lord 1791.“ 

In this Court there are two ways of proceeding ; vis. 
by Original Wri:, or by Bill. The former is generally 
uſed in caſe the debt 1s large, becauſe the defendant, if 
he means. to delay execution of the judgment, muſt bring 
his writ of error returnable in Parliament, which greatly 
enhances the expence; but the latter is more expedi- 
tious. See this Dictionary, titles Error ; Bill. 

If the party is privileged as an attorney or other per- 
ſon entitled to privilege, this Court holds plea on a writ 
of privilege which 1s the firſt proceſs iſſued againit the 
defendant to- compel him to appear and make his de- 
fence. If attornies, officers, or miniſters of this Court 
are ſued by perſons not entitled to privilege, they mult 
be ſued by bill, which expreſſes either the grievance or 


wrong which the Plaintiff hath ſuffered by the Defend- 


ant, or ſome faults by him committed againſt fome law 
or ſtatute of the realm. Sce titles Atterney; Privilege. 
Alſo a Peer (Cowp. 184,) Knight, Citizen, or Bur- 
geſs, or other perſon entitled to privilege of Parliament 
may be ſued in this Court by original writ, or by ori- 
ginal bill, in manner as directed by Hat. 12 & 13 W. z. 
c. 3, upon which a bill of ſummons and d:fringas may 
iſue to compel his appearance. But no writ of ſam— 
212%5 Will lic againſt a perſon, not entitled to privilege, on 
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KNAVE, 


a bill filed againſt him in this Court; though my 
have attempted that mode of proceeding, which la. 
been ſet aſide with coſts. {mpey, K. B 

It has been held, that action upon the ſtatute of 4 
che/ter, of robbery, does not lie by original in the Court 
of B. R. becauſe it is a common plea ; but it has been 
adjudged otherwiſe, and allowed on bill. 2 Dany. Als, 
279, 282. | | 

An appeal in B. R. muſt be arraigned on the Plc. 
fide ; except it come in by cerlicrari, when it is (aid jt 
ought to be arraigned on the Crown-lide. 2 Haz, 
P. C. c. 28. Y4. Where the Court of B. R. proceed: 
on an offence committed in the ſame county whercin it 
ſits, the proceſs may be made returnable immediatel); 
but when it proceeds on an offence removed by cer 
from another county, there mult be fifteen days between, 
the teſte and return of every proceſs, &c. 9 Rep. 11%; 
1 Inſt. 134. 1 Sid. 72. | | 


KINGELD ; (rather King- geld.) Eſcuage, or royal 
aid. As in a charter of King Henry II. to the abba 
and monks of Mireval. Mon. Angl. i. 380. 

KING's HOUSHOLD, or Civil Lift, See tiile 
King V. 

KING'S PALACE. The limits of the King's Palace 
at Weſtminſter, extend from Charing Croſs to Ji miner 
Hall, and ſhall have ſuch privileges as the ancient pa. 
laces. Stat. 28 Hen. 8. c. 12. If any perſon ſhall ſtrile 
another in the King's Palace, he ſhall have his right: 
hand cut off, be impriſoned during life, and alſo bz 
H. 8. c. 12. See titles Palaces; Striving, 

KING'S PREROGATIVE. See title King V. Oc. 

KING'S SILVER, The money which is paid to the 
King in--the Court of Common Pleas, for a licence 
granted to a man to levy a fine of lands, tenements, or 
hereditaments to another perſon ; and this muſt be com- 
pounded according to the value of the land, in the alien- 
ation office, before the fine will paſs, 2 1». 51:: 
6 Rep. 39, 43. See title Fines of Lands. 

RING'S SWAN-HERD. See Swwar-herd, 

KINTAL. See Quintal. 

RINTLIDGE, A term uſed among merchants ard 
ſea-faring perſons, for a ſhip's ballaſt. Merch. Dit. 

KIPE,. from Sax. Cypa.] A bafket or engine made of 


oſiers, broad at one end, and narrower by degrees, ulc 


in Oxford/bire and other parts of England for the taking 
of fiſh; and fiſhing with thoſe engines is called Xi. 
This manner of fiſhing with baſkets of the ſame kind 
and ſhape, is practiſed by the barbarous inhabitants of 
Ceylon in the Eaſt Indies, as appears in the relation ard 
figure of it given by Mr. Knox in his travels, P. 28. 

KIPPER- TIME. No ſalmon ſhall be taken between 
Graveſend and Henley upon Thames in Kipper-time, vis. 
between the Invention of the Creſs (3 May) and the Ei- 
phany. Ret. Parl. 50 Edw. 3. Cowell, See title 5:5. 

KIRBY's QUEST, An ancient record remaining 
with the Remembrancer of the Exchequer ; ſo called, 
from its being the inqueſt of Joh de Kirby, treaſurer b 
King Laab. I. 

KIRK-MOTE, See Chirchgemot, 

KNAVE, An old Saxon word, which had at fil! 2 
ſenſe of ſimplicity and innocence, for it ſignified a boy; 
Sax. cnapa; whence a Knave-child, 4. e. a boy, as difiin- 


; . . . A 111 
gutſhed from a girl, in ſeveral old writers; “ a Knave- ch 


between them two they gate.“ Gower, Poem, 5. 5% 
106; and Mie, in his old tranflation ; Exod. i. 10; U 
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KNAVE. 


be a Knave-child, z. e. a ſon or male child. After, it was 
taken for a ſervant boy, and at length for any ſervant 
man: alſo it was applied to a miniſter or officer that bore 
the weapon or ſhield of his ſuperior, as /c:/d-#napa, 
whom the Latins call armiger, and the French eſcuyer. 
See the old ſtatute 14 Ed. 3. c. 3. And it was ſome- 
times, of old, made uſe of as a titular addition; as Jo- 
hannes C. filias Willielmi C. de Derby, Knave, Sc. 22 H. 

36. In the viſion of Piers Plowman, Cokes and her 
3 cryden hotes pyes, hote, 1. e. Cooks and their 
boys, or ſkullions. Coavell.— The preſent uſe of the 
word to denote a falſe, diſhoneſt, or deceitful fellow, has 
ariſen by long perverſion, 

KNIGHT), Sax. Cayt, Lat. Miles; and egues auratus, 


from the gilt ſpurs he uſually wore, and thence called 
anciently Knights of the ſpur : the /za/ians term them 
Cavalieri; the French Chevaliers ; the German Ruyters; 
the Spaniards Cavallaro's, &c. 

Blackſtone remarks, that it is obſervable that almoſt 
all nations call their Knights by ſome appellation de- 
rived from an horſe. 1 Comm. 404. Chriftian in his 
Note on this place adds, that it does not appear the Eng- 
li word Knight has any reference to a horſe; for 
Knight, or Cuiht, in the Saxon, ſignified puer, Servus, 
an attendant. See Spelm. in vv. Knight ; Miles. There 
is now only one inſtance where it is taken in that ſenſe, 
and that is Knight of a ſhire, who properly ſerves in 
parliament for ſuch a county; but in all other inſtances 
it ſignifies one who bears arms, who, for his virtue 
and martial proweſs, is by the King, or one having his au- 
thority, exalted above the rank of gentleman, to a higher 
degree of dignity, 'The manner of making them, Cam- 
den in his Britannia, thus ſhortly expreſſeth : Neſtris 
vero temporibus, qui egueſtrem diguitatem ſuſcipit, flexis ge- 
nibus leviter in humero percutitur, princeps his verbis Gal- 
lice aPatur ; ſus vel fois Chevalier au nom de Dieu, i. e. 
Surge aut fis eques in nomine Dei. This is meant of 
Knights bachelors, which is the loweſt, bot moſt ancient 
degree of knighthood with us. As to the privilege belong- 
ing to a Knight, ſee in Fern's Glory of Genecreſity, p. 116. 

Of Knights there are two ſorts, one ſpiritual, ſo 
called by divines in regard of their ſpiritual warfare, the 
other temporal. Caſſaneus de Gloria Mundi, par g. cegſi- 
ctrat. 2. Sce Selden's Titles of Honour, fol, 770. 

Chief Juſtice Popham aftirmed, he had ſeen a commiſ- 
ſion granted to a Biſhop, to Knight all the perſons in 
his dioceſe. Godb. 398. 

Of the ſeveral orders, both of ſpiritual and temporal 
3 ſee Mr. Ahmele's Int. of the Knights of the 

ae. 

He who ſerved the King in any civil or military office 
or dignity, was formerly called miles it is often men- 
tioned in the old charters of the Anglo-Saxons, which 
are lubſcribed by ſeveral of the nobility, vi. atter 
Biſhops, dukes, and earls, ger A. B. militem, where 
miles ſignifies ſome officer of the Courts, as miuiſter was 
an officer to men of quality. Thus we read in I, 
De aun H. guondam Mlilitis Kenulfi Regis, fol. 860. 

Afterwards the word was reſtrained to him who ſerved 
only upon ſome military expedition; or rather to him 
. by realen of his tenure was bound to ſerve in the 
wars z and in this ſenſe the word ie, was taken pro wa/- 
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KNIGHTS. 


And he who by his office or tenure was bound to per- 
form any military ſervice, was furniſhed by the chief 
lord with arms, and ſo adaptabatur in militem, which the 
French call adouber, and we ro dub ſuch a perſon a 
Knight. But before they went into the ſervice, it was 
uſual to go into a bath and waſh themſelves, and after- 
wards they were girt with a girdle ; which cuftom of 
bathing was conſtantly obſerved, eſpecially at the inaugu- 
ration of our Kings, when thoſe Knights were made, 
who for that reaſon were called Knights of the Bath, 
Covell, 

They were, ſays Blachſtore, called milites, becauſe 
they formed a part of the royal army, in virtue of their 
feudal tenures; (ſee title Teaures III. 2;) one condition 
of which was, that every one who held a Knight's ce 
immediately under the Crown, (which in Faso. 11's 
time amounted to 20/, fer arm. Stat. de milit. 
1 Ed. 2,) was obliged to be knighted, and attend the 
King in his wars, or fine for his non-compliance. 
The execution of this prerogative, as an expedient 
to raiſe money in the reign of Charles I., gave great 
offence; though then warranted by law, and the recent 
example of Queen Elizabeth, It was therefore abo- 
liſhed by fat. 16 Car. 1. c. 20. Conſiderable fees uſed 
to accrue to the King on the performance of the cere- 
mony. Ed. VI. and Queen Elizab«1h, had appointed 
Commiſſioners to compound with the perſons who had 
lands to the amount of 4o/. a year, and who declined 
the honour and expence of knighthood. See 1 Comme. 
404 ; and alſo 2 Comm. 62,9: 1 If. 69,5: 2 Infl.593, 
and the Notes on 1 If. 

KNIGHTS BACHELORS, from Bas Chevalier, an 
inferior Knight. 1 Comm. 404, in ».] The moſt ancient, 
though the loweſt order of knighthood among us; for 
we have an inſtance of King Aifre4's conferring this 
order on his ſon Athelfan. Wil. Malmſ, lib. 2: 1 Comm. 
404. See Knights of the Chamber, 

KNIGHTS BANERET, Milites Pexillarii.] Knights 
made only in the time of war; and though knighthood 
is commonly given for ſome perſonal merit, which there- 


fore dies with the perſon, yet John Coupland, for his 


valiant ſervice performed againſt the Scors, had the ho- 
nour of Baneret conferred on him and his heirs for ever, 
by patent; 29 Ed. 3. See this Dictionary, title Baneret. 
Theſe Knights rank in general next after Knights of the 


Carter. By Hats. 5 R. 2. fl. 2. c. 4: 14 K. 2. c. 11, 


they are ranked next after Barons; and their precedence 
before the younger fons of Viſcounts, was confirmed by 
order of King James I. in the 10th year of his reign. 
But in order to be entitled to this rank, they muſt be 
created by the King in perſon in the field, under the 
royal banners in time of open war, elſe they rauk 
after Baronets. 1 Comm. 403. 

KNIGHTS OF THE BATH, 1Milites Balnei.] Have 
their name from their bathing the night before their 
creation. See Kt. This order of Knights was intro- 
duced by King Hen. IV. and revived by King George I, 
in the year 172c ; who ereded the ſame into à re- 
gular military order for ever, by the name and tie 
of The Order of the Bath, to conſiſt of thirty-ſeven 
Knights, beſides the Sovereign, See the antiquity and 
ceremony of their creation in Dugdals”s Antiquities of 
IF arxeickhire, fol. 5 31, 532. They have each three 
honorary Eſquires; and they now wear a ted ribbou 
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KNIGHTS. 


acroſs their ſhoulders; have a prelate of the order, 


(ehe Biſhop of Rechgfer) ſeveral heralds, and other ofli- 


cers, Sc. See 1 Comm. 404. 
RNIGH FS OF THE CHAMBER, Mites Camere | 
Seem to be ſuch Knights Bachelors as are made in time 


of peace, becaufe knighted in the King's chamber, and 


not in the fizid: they are mentioned in Rot. Parl. 28 
Ed. 3: 29 E. 3.p.1.m:39: 2 III. 665. 
KNIGHTS OF THE GAR'TER, Eeuites garter ; 


vel terijcelidis, otherwiſe called Knights of the Order of 
Ft. George.] An order of Knights, founded by King 


Edw, III. A. D 1344, who, after he had obtained many 
notable victories, for furniſhing this honourable order, 
made choice in his own realm, and all Europe, of twenty- 
fe the moſt excellent and renowned perſons for virtue 


and honour, and ordained himſelf and his ſucceſſors 


kings of Egland, to be the Sovereign thereof, and the 
reſt to be feilows and brethren, beſtowing this dignity on 
them, and giving them a blue garter, decked with gold, 
peari, and precious ſtones, and a buckle of gold, to wear 
daily upon the left leg only; a kirtle, crown, cloak, cha- 
peron, a collar, and other magnificent apparel, both of 
ſtuff and faſhion exquilite and h2roical, to wear at high 
feaſts, as to ſo high and princely an order was meet. 
Smii bs Repub. Augl. lib. 1. c. 20. And, according to 


Camden and others, this order was inſtituted upon King 
Ero. III. having great ſocceſs in a battle, wherein the 


King's garter was uſed for a token. See Selden's Tit. 
of Hen 2,5, 41. 


But Pelydore Virgil gives it another original, and ſays, 
that the King in the height of his glory, the Kings of 


France and Scollaud being both priſoners in the Tower of 
London at one time, ſirſt erected this order, anno 1350, (fee 
infra) from the Counteſs of Saliſfury's dropping her 
garter, in a dance before his Majeſty, which the King 
taking up, and ſeeing ſome of his nobles ſmile, he ſaid, 
Heui foit gui mal y penſe; interpreted, Evil (or ſhame) be 
to him that evil thinketh ;* which has ever ſince been the 
motto of the garter; declaring ſuch veneration ſhould be 
done to that ſilken tie, that the beſt of them ſhould be 
proud of enjoying their honours that way. 

Camden in his Britannia ſaith, that this order of Knights 


received great ornament from King Edw, IV. And 


King Charles I, as an addition to their ſplendor, ordered 
all the Knights companions to wear on their upper gar- 
ment, the croſs incircled wich the garter and motto. 
The honourable ſocicty of this order is a college or 
corporation, having a Great Seal, &c. 

The ſcite of the college is the royal caſtle of Vindſor, 
with the chapel of St. George, and the chapter-houſe iu 
the caſtle, for their ſolemnity on St. George's day, and 
at their feaſts and inſtallations. 

Beſides the King their Sovereign, and twenty-five 


companions, Knights of the Garter, (and alſo an increaſe 


m number ef ſuch of the King's /ons as ſhall be admitted 
to this honour,) they have a Dean and Canons, &c, 
and twenty-ſix poor Knights, that have no other ſubſiſt- 
ence but the allowance of this houſe, which is given 
them in reſpe of their daily prayer to the honour of 


God and St, George; and theſe are vulgarly called Poor 


Rnights of Vinabr. 

Tnere are alſo certain eficers belonging to the order; 
as Irclate of the Garter, which ofhce 1s inherent to the 
Eichop of Vincheſter, for the time being; the Chancellor 

4 


KNIGHTS. 


of the Garter, the Biſhop of Sarum; Regiſter, alwar, 

Jean of WFind/or; the principal King at Arms, cas! 
Garter, to manage and marital their ſolemnitics, a 
the Uther of the Garter, being likewiſe Uſher of tlie 
Black Rod, 

A Knight of the Garter wears daily abroad, a blue 
garter decked with gold, pearl, and precious ſtones on 
the left leg; and in all places of aſſembly, upon his 
coat on the Jett fide of his breaſt, a ſtar of filver eq. 
broidery ; and the picture of St. George enamelled upon 
gold, and beſet with diamonds, at the end of a blue rib. 
bon that croſſes the body from the left ſhoulder; and 
when dreſſed in his robes, a maatle, collar of S S. &c, 

KNIGHTS OF THE ORDER OF ST. JOHN 
OF JERUSALEM, Milites San#i Fobanuis Hiere/oly. 


mitani,} Were an order of knighthood, that began avout 


A. D. 1120, Honorius being Pope. They had their 
denomination from Jen the charitable patriarch of 
Alexandria, though vowed to St, John the Baptiſt their 
patron ; Fern's Glory of Generefity, p. 127. They had 
their primary abode in Jeru/alem, and then in the Iſle of 
Rhedes, until they were expelled thence by the Turks, 
anno 1523. Since which time, their chief ſeat is in the 
Ie of Malia, where they did great exploits againſt the 
Inadels, but efpecially in the year 1595. They lived 
after the order of friars, under the rule of St. Augy//inz, 
of whom mention is made in the fats. 25 Hen. 8. c. 2: 


26 Hex. 8. c. 2. They had in Exgland one general 


prior that had the government of the whole order within 
England and Scetlaud; Reg. Orig. fol. 20; and was the 
firit prior in England, and fat in the Houſe of Lords. 
But towards the end of Henry VIII's days they in Eng- 
laud and Jrelaud, being found to adhere to the Pope too 
much againſt the King, were ſuppreſſed, and their 
lands and goods given to the King, by fat. 32 Hun. 8, 
c. 24. For the occaſion and propogation of this order more 
eſpecially deſcribed, ſee the treatiſe, entitled, 7% Beek 
ef Honour and Arms, lib. 5. c. 18. See alſo this Dic- 
tionary, titles Ho/pitallers ; Templars; and the ſucceeding 
articles, 

KNIGHTS OF MALTA. Theſe Knights took their 
name and original from the time of their expulſion from 
Rhodes, anno 1523. The ifland of Malta was then 
given them by the Emperor Charles V. whence they 
were therefore called Knights of Malta. See the pre- 
ceding article. 

KNIGHT MARSHALL, Maręſchallus Hoſpitii Re. 
95.] An officer of the King's houſe, having juriſdiction 
and cognizance of tranſgreſſions within the King's houle, 
and verge of it; as alſo of contracts made within the 
ſame houſe, whereto one of the houſe is a party. Reg. f 
I-rits, fol. 185. a. and 191. 6. and Spelm, Gl. in ce 
Mareſchallus, See Conſtable; Marſhal. a 

KNIGHTS OF RHO DES. The Knights of St. 
Jobu of Jeruſalem, after they removed to Rhode island. 
See /tats. 32 Hen. 8. c. 24. and ante, title Knights ib 
Order of St. Fohn. | ; 

KNIGHTS OF THE SHIRE, Ililites Comitati: | 
Otherwiſe called Knights of parliament ; two Knigits 
or gentlemen of worth, choſen on the King's writ, inen 
comitatu, by the frezholders of every county that cg 
diſpend 4os. a year; and theſe, when every man ti! 
had a Knight's fee was cuſtomarily conſtrained to be 3 
Knight, were obliged to be mulites gladio cincti, for 1 
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zune the writ at this day; but now retabiles armigert 
war be choſen, Their expences were formerly borne 
by the county, during their fitting in parliament, under 
lat. 35 H. 8. c. 11. They are to have 600/. per anuum 
freehold eſtate, Ic. See fat. 9 Ann, c. 5; and further 
this Dictionary, title Parliament. 

KNIGHTS TEMPLARS, See Templars ; Haſpital- 
I; and ante, Knights of St. John, &c. 

KNIGHTS OF THE "THISTLE, The honour- 
able the Scotch knightaood, the Knights whereof wear a 

teen ribbon over their ſhoulders, and are otherwiſe ho- 
nourably diſtinguiſhed. 

KN!GHTS OF ST. PATRICK. A new or revived 
order of knighthood in 1re/and- "Theſe two laſt obtain 
no rank in England, See title Precedency. 

KNIGHTEN-GYLD, Was a gli in London, conſiſt- 
irg of nineteen Knights, which King Eagar founded, 
giving them a portion of void ground lying without the 
walls of the city, now called Portfoten Ward, Stow's An- 
nals, P. 151, This in Mon. Augl. par. 2. fol. 82. a. is 


written cuittene- gel. 


KNIGHTS COURT, A Court Baron, or honour- . 


court, held twice a year under the Biſhop of Hereford, 
at his palace there; wherein thoſe who are lords of 
manors, and their tenants, holding by Knight's ſervice of 
the honour of that biſhoprick, are ſuitors ; which Court 


is mentioned in Butterfeld's Surv. fol. 244. If the ſuitor 


appear not at it, he pays 25. ſuit- ſilver for reſpite of ho- 
mage. Convell. | 
KNIGHTHOOD, See Knight. 
KNIGHT SERVICE. See title Tenure III. 2. 
NIGHTS FEE, Feodum militare.] Is ſo much in- 
keritance, as is ſufficient yearly to maintain a Knight 
with convenient revenue; which in Henry 111's days was 


| 


| 


E 


151. Camd. Brit. pag. 111. In the time of EcwardTI. 
20“. See ante title Anight, Sir Thomas Smich (in his 
Repub. Ang. lib. 1. c.18,) rates it at gol. Stow, in his 
Annals, p. 285, ſays, there were found in England, at 
the time of tne Conqueror, 60,211 Knights fees, ac- 
cording to others 60, 215; whereof the religious houſes, 
before their ſuppreſſion, were poſſeſſed of 28,015—O&s 
carucate terre faciunt feodum unius militis. Mon. Ang. 
p. 2. fol. 825, a. Of this ſee more in Selden's Titles 
of Honour, fil. 691 ; and Bratton, lib. 5. tract. 1. c. 2. 
alſo 1 Int. G a.—A Knight's fee contained twelve 
plow-lands, 2 It. fel. 596; or 480 acres. Thus Vir- 
gata terre continet 24 acras, 4 virgate terre make an 


hide, and five hides make a Knight's fee, whoſe relief is 


five pounds. Corvell. Selden infifls that a Knight's fee 
was eſtimable neither by the value nor the quantity of 


the land, but by the fervices or numbers of the Knights. 


reſerved. Tt, Hon. part. 2. c. 5. $26, See ante Knight, 
KNOPA, A knob, nob, boile, or knot. 
KNOW-MEN. The Lollards in EAglaud, called He- 

reticks, for oppoſing the Church of Rome before the 

Reformation, went commonly under the name of Know- 


men, and juſt- faſt- men; which title was ſirſt given them 


in the dioceſe of Lincoln, by Biſhop Smith, anno 1500. 
KY DDIERS, Mentioned in Stat, 13 Elix. c. 35, 
See Kader. 
EYLYW, Signifies ſome liquid thing, and in the 
North it is uſed for a kind of liquid victuals. It is 


mentioned as an exaction of foreſters, &c. Mon. Ang. 
1 tom. I. 5. 722. 


KS TE, Sax. A coffin or cheſt for burial of the 
dead. Ex. Reg. Epiſc. Lincoln. MS, 
KYTH, Kin or kindred ; Cognatus. 
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AAS, laqueus, à lax, i. e. Fraus.] A net, gin, or 
ſnare. Lit. Dit. 

LABEL, appendix leimniſcus.] Is a narrow flip of 
paper or parchment, affixed to a deed, writing, or writ, 
hanging at or out of the ſame; and an appending ſeal is 
called a Label. See title Deed. 

LABINA, Watery land: in qua facile [abityr, mm—m— 
Mon. Angl. tom. 2. p. 372. N 

LABORARIIS, Is an ancient writ againſt perſons 
refuſing to ſerve and do labour, who have no means of 
living ; or againſt ſuch as, having ſerved in the winter, 
refale to ſerve in the ſummer. Reg. Orig. 189. 

- LABOUR, Is the foundation of property. Bodily 

Labour, beſtowed upon any ſubjett which before lay in 
common to. all men, is univerſally allowed to give the 
faireſt and moſt reaſonable title to an excluſive property 
therein. 2 Comm. 5, | 

LABOURERS, Conſpiring together concerning 
their work or wages, ſhall forfeit 10/. for the firſt of- 
fence, 20l. for the ſecond, &c. And if not paid, be ſet 
on the pillory. Stat. 2 & 3 Ed. 6. c. 15. See title Con- 

piracy. — Juſtices of peace and ſtewards of leets, c. have 
power to hear and determine complaints relating to non- 
3 of Labourers' wages. Stat. 4 Ed. 4. 1. La- 

ourers taking work by the great, and leaving the ſame 

unfiniſhed, unleſs for non-payment of wages, or where 
they are employed in the King's ſervice, Sc. are to 
ſuffer one month's impriſonment, and forfeit 5/. The 
wages of Labourers are to be yearly aſſeſſed for every 
county by the Sheriff, and Juſtices of peace in the 
Eafter ſeſſions, and in corporations by the head officers, 
under penalties. Stat. 5 Elix. c. 4. And the Sheriff is to 
cauſe the rates and aſſeſſments of wages to be pro- 
claimed. 1 Jac. I. c. 6. 

All perſons fit for labour, ſhall be compelled to ſerve 
by the day in the time of hay or corn harveſt; and La- 
bourers in the harveſt time may go to other counties, 
having teſtimonials. From the middle of March to the 
middle of September, Labourers are to work from five 
o' clock in the morning till ſeven or eight at night, being 
allowed two hours for breakfaſt and dinner, and half 
an hour for ſleeping the three hot months; and all the 
reſt of the year from twilight to twilight, except an 
hour and an half for breakfaſt and dinner, on pain of 
forfeiting 14. for every hour abſent. If any Labourer 
ſhall make an aſſault upon his maſter, he ſhall ſuffer 
and be puniſhed as a ſervant making ſuch aſſault. See 
flat. 5 Elix. c. 4. 

By Hats. 12 Geo. I. c. 34: 22 Geo. 2. c. 27, All 
contracts of journey men employed in any woollen, linen, 
filk, leather, or iron, Oc. manufactures for raiſing 
wages, leſſening the hours of work, Sc. are illegal, and 
the offenders ſhall be ſent to the Houſe of Correction for 
three months. The wages, Sc. of journey men taylors 


— 


LED 
are by flat. 8 Geo. 3. c. 17, to be regulated and ſettle 
at the Quarter Seſſions in London. 

Juſtices of peace may hear and determine diſpute: 
concerning the wages of ſervants and labourers, not 
exceeding 101. Stat. 20 Geo. 2. c. 19.— Extended tg 
the tinners in the ſtannaries, by „lat. 27 Ges. 2. c. 6, 
— Juſtices may puniſh ſervants on complaint of the 
maſters, fat. 20 Geo. 2. c. 19. F 2.—The fat. 20 Geo. 2. 
c. 19, ſhall extend to all ſervants employed in huſbandry, 
though hired for leſs than a year, 31 Geo. 2. c. 11. 4 5, 
By fat. 6 Geo. 3. c. 25, artificers, labourers, ad other 
perſons abſenting themſelves from the ſervice of their em- 
ployers, before the expiration of the term contracted for, 
ſhall be puniſhed by impriſonment for not leſs than one 
month, nor more than three. See further, titles Mar. 
facurers ; Poor ; Servants; Apprentices. | 

LACE. See titles Mannfacturers; Haxwkers, &c.; Na. 
vigation As, 

LACERTA, A fathom. Dome/7ay. | 

LACHES, from the Fr. laſcher, i. e. laxare; or /a/c/z, 
ignavus.] Slackneſs or negligence ; as it appears in Lit. 
tleton, where Laches of entry mers a neglect in the 
heir to enter. And probably it may be an old Eg 


word; for when we ſay there is Laches of entry; it is 


all one as if it were ſaid, there is a Lack of entry; and in 
this ſignification it is uſed. Lit. 136. No Laches ſhall be 
adjudged in the heir within age; and, regularly, Lache: 
ſhall not bar either infants or feme-coverts, in reſpect of 
entry or claim, to avoid deſcents; but Laches ſhall be 
accounted in them, for non-performance of a condition 
annexed to the ſtate of the land. Co. Lit. 146. See titles 
Infant; Heir, &c. 

LACTA, A defect in the weight of money; wherce 
is derived the word Lack. Du Freſue. 

LADA, Hath divers fignifications; 1ſt, from the 
Saxon /aihian, to convene or aſſemble, it is taken for a 
Lath, or inferior court of juſtice. See title Lathe ; Trith- 
ing-reve,—2dly, lt is uſed for purgation by trial, from 
ladian : and hence the {ada Simplex, and lada triplex or 
lada plena, among the Saxorzr, mentioned in the laws of 
King £thelred and K. Henry 1.—36ly, Lada is applied to 
a lade or courſe of water; Card uſes water-lade or 
water-courſe : And Spelman ſays, that Lada is a canal to 
carry water from wet grounds; ſometimes Lada f gute, 
a broad way. Spelm. Glas. Mon. Ang. tom. 1. P. 854. 

LADE, Lode, i. e. The mouth of a river; fron 
Sax. ladian, purgare, becauſe the water is there clearer; 
from hence Crictlade, Lechlade, &c. 

LADIES. For the order of trial of ducheſſes, coun- 
teſles, and baroneſſes, for treaſon, when indicted thereot, 
ſee the ancient ſtatute 2 Hen. 4. c. 14 ; and this Di. 
tionary, titles Peers; T reaſon. £ 

LADORIUM, Reproach. Girald. Camb. c. 14. 
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LESE MAJESTATIS, CRIMEN, The crime of 
high treaſon. 80 denominated by Glanwil, J. 1. c. 2. 
See Treaſon. 
 LASIONE FIDE], Suits pro. The clergy, fo early 
as the reign of King Stephen, attempted to turn their 
ecclefialtical courts into courts of equity, by entertaining 
ſaits pro [zffone fde!, as a ſpiritual offence againſt con- 
ſcience, in caſe of non-payment of debts, or any breach 
of civil contracts. But they were checked by the con- 
ſtitutions of Clarendon, 10 Hen, 2. c. 15. See this Diet, 
title Courts Eccleſiaſtical. 

LETARE JERUSALEM. See 2uadrage/imalia. 

LAFORDSWICK, Sax. hlaferd, i. e. dominus, and 
ſtuic, proditio ; infidelitas erga dominum.] A betraying 
one's lord or malter. This word is found in King Ca- 
rute's laws, c. 01, And in the laws of King Hen. 1. 
Love U. fo 13. 

LAGA, (lex), The Law. Magna Charta. Hence we 
deduce Saxon-lage, Mercen-lage, Dane-lage, &c. 

LAGAN, Goods ſunk in the ſea, from Sax, Iiggan 
cubare.] When mariners in danger of ſhipwreck caſt goods 
out of the ſhip, and becauſe they knowthey are heavy and 
fink, faſten a buoy or cork to them, that they may find 
and have them again, if the ſhip be loſt, theſe goods 
are called /agan ; and ſo long as they continue upon the 
ſea, belong to the Lord Admiral; but if they are caſt 
away upon the land, they are then a wreck, and belong 
to the lord entitled to the ſame. 5 Co. Rep. 106. Lagan 
is uſed in old authorities to denote that right which the 
chief lord of the fee had to take goods cait on ſhore by 
the violence of the ſea, c. Brac. lib. 3. cap. 2. See 
this DiR. title Nec; Flotſam. 

LAGEDAYUM, Laghday, A law-day, or time of 
open court. Corel, edit. 1727. | 

LAGEMAN, Legamannus; Lagamannus, Spelm. Homo 


babens legem; homo legalis ſeu legitimus 3 ſuch as we call 


now good men of the jury.] The word is frequently uſed 
in Dome/Yay, and the laws of Edward the Confeffor, c. 38. 
dir Edw, Cote ſays, A Lageman was he who had ecm 
C /acam ſuper homines ſuos, i.e. a juriſdiction over their 
perſons and eſtates ; of which opinion. were Somner and 
Lanbard, and that it ſignifies the Thanes, called after- 
wards Barons, who ſat as judges to determine rights in 
courts of juſtice. In ſenatuas conſult? de Monticolis Malliæ, 
0. 3, it is ſaid, Let twelve Laghmen, which Lambard 
renders Men of Law, dix. ſix Engliſb and ſix Welch, do 
night and juſtice, Sc. Blount. 

| LAGEN, lagena, Flea, lib. 2. cap. 8, .] In antient 
umes it was a meaſure of fix Atari. Hence perhaps our 
lagon. The lieutenant of the Tower has the privilege to 
take unam lagenam wvini, ante malum S retro, of all wine 
ſaips that come up to the Thames. Sir Peter Leyceſter, 
in his Antiquities of Cheſhire, interprets lagena dini, a 
bottle of wine. 

LAGHDAY, or Labday. See Logedayum, Law-day : 
Laghman, fee Lageman, 

LAGHSLITE, LAGSLITE, LAHSLITE. Sax. 
log, lex & flite, ruptio.] A breaking or tranſgreſſing of 
the law; and ſometimes the puniſhment inflicted for ſo 
doing. Leg. H. 1. c. 13. 

LAGON. See Lagan, and 5 Co. 106. 


LAIA, A broad way in a wood; the ſame with /ads, 
Blich ſee Mon. Ang. tom. I. pag. 483. 


LANC 
LAIRWITE; LEcnerwite; LEGZRGELDU:. 


From Sax. legan, concumbere, & wzrz, mulfta.] Pana 
vel multta effendentium in adulterio O fornicatione ; and 
the privilege of punithing adultery and fornication did 
anciently belong to the lords of ſome manors, in refe- 
rence to their tenants. Flea, lib. 1. c. 47: 4 {nft. 206. 

LAMMAS-DAY, The fir of Auguf, fo called quoi 
lamb maſs ; on which day the tenants that held land of 
the cathedral church of Yor+ (which is dedicated to St. 
Peter ad Vincula) were bound by their tenure to bring a 
live lamb into the church at high-maſs. It is otherwiſe 
ſaid to come from the Sax. b/afmeſe, viz. loaf maſs, as 
on that day the Eugliſb made an offering of bread made 
with new wheat. | 

LAMPRAYS, ſee Fi, | 

LAMPS. None but Britiſb oil to be uſed for lamps in 
private houſes, under penalty of 40s. 8 Anz. c. 9. 818. 
See title Candles, By tat. 11 Geo. 3. c. 29, for paving 
and lighting London, the wilfully breaking or extin- 
guiſhing any lamp incurs the penalty of 20s. for each 
lamp or light deſtroyed or extinguiſhed. See tit. London. 

LANCASTER, was erected into a county palatine, 
anno 50 Ed, III. and granted by the King to his ſon 
Jobn for life, that he thould have jura regalza, and a 
King-like power to pardon treaſons, outlawries, Sc. and 
make juſtices of peace and juſtices of aſſiſe within the 
ſaid county, and all proceiles and indictments to be in 
his name. See this Dict. title Counties Palatine, 

There is a ſeal for the county palatine and another 
for the Duchy, i. e. ſuch lands as lie out of the county 
palatine, and yet are part of the duchy : for ſuch there 
are, and the Dukes of Laucaſter hold them, but not as 
counties palatine, for they had not 7ura regalia over thoſe 
lands. 2 Lutxv, 1236: 3 Salk. 110, 111. See title Char- 
cellor of the Duchy, The ſtatute 37 H. 8. c. 16, annexed 
lands to the duchy of Lancaſter, for the enlargement of 
it, — Fines levied before the juſtices of aſſiſe of Lancaſter, 
of lands in the county palatine, ſhall be of equal torce 
with thoſe acknowledged before the juſtices in the Com- 
mon Pleas. Stat. 37 H. 8. c. 19. Proceſs againſt an out- 
lawed perſon in the county palatine of Lancaſter, is to be 
directed to the Chancellor of the duchy, who ſhall there. 
upon iſſue like writs to the ſheriff, Sc. fat. 5 & 6 
Edo. 6. c. 26. The ſtatute 17 Car. 2, concerning cauſes 
of replevin ſhall be of force in the court of Common 
Pleas for the county palatine of Laxcafter, fat. 19 Car. 2. 
c. 5. By flat. 17 Geo. 2. c. 7, the Chancellor or Vice- 
Chancellor may by commiſſion empower perſons to take 
affidavits in any cauſe, c. depending in the Chancery 
or Courts of Seſſions, in any plea whatioever, civil or 
criminal.—A quay to be made at Lancafter, flat. 23 
Geo. 2. c. 12,—See the /tatutes 19 Geo. 3. c. 45: 
27 Geo, 3. c. 34, enabling the Chancellor and Council of 
the Duchy to ſell fre-farm rents. By Hat. 34 Geo, 3. c. 46, 
the Chancellor or Vice Chancellor of the duchy and 
county may authorize perſons to take ſpecial bail in 
actions depending in the Court of Common P/cas of the ſaid 
county. The Juſtices of the ſaid court to make rules as 
to jultifying bail, &c.—By fat. 34 Ges. 3. c. 53. to pre- 
vent the removal of ſuits from the inferiour Courts of 
the county into the ſaid Court of Common Pleas, ſe- 
Curity is to be given by the defendants removing ſuch 
ſuits for payment of the ſum demanded, if recovered in 
the Court of Common Pleas, See further, titles Counties 


Palatine ; Durbam. 
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LANCETI, Agricalæ guidam, fed ignotæ ſpeciei.— A 
ſort of ſervile tenants under tne ancient feudal ſyſtem. 
See Spelim. in v. Lanceta. | 

LAND, zerra.] Signiſies generally not only arable 
ground, meadow, patture, woods, mcors, waters, Ec. 
but alſo meſſuages and houſes; for in conveying the 
land, the buildings paſs with it. Co. Le. 4, 19. Ina 


more refrained ſenſe it is arable ground : and the land 


of every man is ſaid in the law to be incloſed from that. 
of others, though ir lie in the open field ; ſo that for any 
treſpaſs therein, he ſhall have the writ guare clauſum fre- 
git, &c. Doc. Y Stud, 8. In a grant land may extend 
to meadow, or paſture, Fc. But in writs and pleadings, 
it ſignifies arable only. 1 Vent. 260. 88 

Coke on Lit. lib. 1: cap. 2. ſect. 14, ſays, Terra eff nomen 


enerali//imum I comprehendit omnes ſpecies tene, but pro- 
£ P 


perly terra dicitur & terendo, quia vomere teritur; and an- 
ciently it was written with a ſingle v, and in that ſenſe 


includes whatever may be plowed. The earth hath in law 


a great extent upwards, for cj: et folum ejus e u/que ad 


cum. Co. g Rep. Alured's caſe. See 2 Comm. cc. 1,2: 


and this Dict. title Hereditameuts. 

Where land ſhall be taken as money, or money as land, 
ſee title Chancery, 

LANDA, A lawn or open field without wood. Cer //, 

LANDBOC, (from the Saxon Land and Boc, Liber) 
Was a charter or deed whereby land was held. Spelm. 
Gl. 

LANDCHEAP, Saxon Land-ceap, from Ceapar, to 
buy and ſell. ] An ancient cuſtomary fine, paid at every 
alienation of land lying within ſome manor, or liberty of 
a borough. At Malden in E/ex, there is to this day a 
cuſtom called by the ſame name, that for certain houſes 
and lands fold within that place, thirteen pence in every 
mark of the purchaſe-money ſhall be paid to the town; 
and this cuſtom of land- cheap, they claim (inter alia) by 
a grant from the Biſhop of London, made anno 5 H. 4. 

LANDEA, A ditch in mary lands to carry water 

LANDEFRICUS, Lanfricus.] The lord of the ſoil, 
or the landlord : from Saxon land, and rica, refer. Leg. 
Et belred, c 6. 

LANDEGANDMAN, One of the inferior tenants of 
a manor. See Spelman. ä | 

LAND-GABLE, A tax or rent iſſuing out of land, 
according to Dome/day. Spelman ſays a penny for every 
houſe ; the Wl uſe pridgavel or landgavel, | 

This Landgavel or Landgabel, in the regiſter of 


Domeſday, was a quit-rent for the ſcite of a houle, or the 
land whereon it ſtood, the ſame with what we now call 


round-rent. Domejday ; in Lincoln. 
LANDIMERS, Agrimenſores, Meaſurers of land, fo 
called of old; from the Sax. Gemera, i. e. Terminus; 
and hence we ſay Meers. 


LANDIRECTA. In the Saxon times the duties which 


were laid upon all that held land, were termed T7 rinoda 
neceſFtas, viz. Expedition, burghbote and brigbote; which 
duties the Saxons did not call ſervitia : becauſe they were 
not feodal, ariſing from the condition of the owners, but 
landirecta, rights that charged the very land, whoever 
did poſſeſs it. Spelm of. Feuds. See T rinoda Neceſſitas. 
LANDLORD, Heof whom lands or tenements are 
holden ; and a Landlord may diſtrain on the lands of 
common right, for rent, ſervices, Sc. Co. Lit, 57, 205. 


4 


LAND-TAX, 


In London, if a tenant commit felony, Oc. wherchy , 
goods and chattels become forfeit ; the Jandlord han 
be paid his rent for two years, before all other debts dr. 
cept to the King, out of the goods found in the House! 
Privy. Lond. 75. See title London, 

LANDLORD and TENANT, For the law chief 
relating to, ſee titles Dres; Leaſe 3 Rent; Repleniy, 
Ejetment, & e. 

LAND. MAN. Terricola, The terre-tenant. 

LAND-TAX. A tax impoſed on land, (and perſons! 
property, ) by ſtatutes annually paſt for that purpoſe. Iii, 
and the malt- tax are conſidered as annual taxes impeſc{ 
on the Subject; the other taxes are permanent, 

The aſſeſſment or valuation of eftates hereafter men. 
tioned, made in the year 1692, though by no means à 
perfect one, had this effect, that a ſupply of half a mil. 
lion ſterling was equal to 15. in the pound of the value of 


the eſtates given in. And according to this valuation, 


from the year 1693 to the preſent, the land-tax has cor. 
tinued an annual charge upon the Subject, above half the 
time at 4s. in the pound; ſometimes at 3s. ; ſometimes 
at 25. ; twice at 1s. (A. D. 1732 and 3); but without 
any total intermiſſion. : 

The method of raiſing it (ſhortly ſlated) is by charg. 
ing a particular ſum apon each county, according to the 
valuation in 1692: and this ſum is aſſeſſed and raiie! 
upon individuals (their perſonal eſtates as well as reg 
being liable thereto) by commiſſioners appointed in the 
act, being the principal landholders in the county, and 
their officers. 5 

The commiſſioners are appointed annually in the re- 
newed act, but they cannot execute the office in any 
county, except in Wales, under a penalty of 50/. unde 
they have ſome eſtate or intereſt in land within the county, 
of the clear yearly value of 1co/. and which was taxed 
for that ſum at leaſt the year before. See the /at:/o: 
5 Geo. 3. c. 21: 28 Gere 3. c. 2. 549.— The alleſſo;: 
and collectors are principal inhabitants appcinted by tne 
commiſſioners. 1 Comm c. 8. 

The colleges in the two Univerſities, as alſo at Wind. 
ſor, Eton, Wincheſter, and Weſtminſter, are exempted 
from the Land- tax in reſpect to the ſcite of their col. 
leges, and the ſalaries of the Maſter, Fellows, Sc. and 
alſo the lands annexed to them and other hoſpitals before 
1693, not leaſed to under-tenants.— Phe fat. 32 Gi. 3 
c. 5, allo exempted ſuperannuated ſea-ofhcers and 
their widows. | | 

Clerks appointed under the Land-tax Acts receiv? 
their allowance under an annual warrant, and then ap- 
pointment is at leaſt for a year. 1 Term Rep. 147. 

For the particular proviſions of the Land-tax At, ke 
Burn's Juſtice; and for the origin of the Land-tax, ts 
Dict. title Taxes, What follows may not be unaccc}* ge 
in this place. LE 

The ancient method of taxation was by g/cnags, 0! 
was on land held by 4zzght ferwice; and by tabage e 
the cities and boroughs, and it was made in this manners 
When the King wanted money for his wars, the be— 
nants that did not attend him in perfon, paid ba v8 
aid, and the aid was aſſeſſed before the Jultices inetd, 
It was generally a gift of all the inhabitants 25 4 bea 
corporate; it they did not give accordingeto the war 
of the Crown, the juſticiar enquired into their bean 
our, and if there were any forteitures of their charm 
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oo varranto”s came out, to ſeize their liberties inte the 
king's hands. But Edav. I. found this way of taxing 
by eſcuage and talliage to be very incomplete; becauſe 


wars were drawn out into great length and expence : 


and therefore he formed into diſtinct bodies the tenants 
in capite that held great baronies, and theſe were called 
the barones majores, (the now Peers of Parliament;) and 
the repreſentatives of the barones minores and of ſeveral 
corporations, vir. the citizens and burgeſſes, of whom he 
made one body; which now compoſes the Houſe of Com- 
mons. Gilb, Treat. of the Exchcq. 192. 

King Edward I. granted the people Magna Charta, 
which they had long contended for, and alſo the charter 
of the foreſts; and for Magna Charta they granted the 
King a fifteenth, by the name of Quindecimam partem 
omni bonorum 3 ſo that inſtead of particular aile{ſmen:s 
in cities and boroughs, there was one univerſal aſſeſſ- 
ment of the fifteenth of all their ſubſtance : this fifteenth 
ſeems to have been at firſt made out of the eccleſiaſtical 
tenth ; for the Popes claimed the tenths of all benefices ; 
it was therefore eaſy to know, by the Pope's collections 
of his tenths, what was the value of every eccleſiaſtical 
benefice, for the Pope's tenth was reckoned at 25. per 
pound, and therefore the fifteenth mult be 13. 44. The 
benefice conſiſted of the glebe and the tenth part of the 
townſhip ; therefore by the value of the henefice deducting 
the glebe, they knew the true value of the townſhip, and 
how to ſet a fifteenth upon it : ſo that the fifteenth of the 
townſhips were certain ſums, ſet by the King's taxors 
and collectors under the act of parliament ; and com- 
miſſions were granted to the taxors and collectors of them 
under the Great Seal; but in collecting of the fifteenths 
the ſums only appeared in the books below. And the 
collectors of every townſhip either returned their collec- 
tion into the Exchequer, or elſe there were head collectors 
for the whole county, who returned it thither; there 
were likewiſe commiſſioners appointed, to ſuperviſe ſuch 
taxation and collections. But about the time of Eda. III. 
there were certain eſtabliſhed ſums ſet upon every town- 
ſhip; and ſo as the King's wants increaſed, they gave 
one, two, or three fifteenths. G15. 193, 194. 

We find in the times of Heury VIII., Queen Eliza- 
beth, and Ring James I., that they raiſed both ſubſidies 
and lifteenths ; this was, becauſe the value of things 
creaſed, and therefore the old fifteenths were not ac- 
corving to the then true value of townſhips. And there- 
re they contrived that the ſubſidy ſhould be raiſed by a 


* 


. 


1u14-rate upon lands, and hkewiſe a pound rate upon 
£3005; and we find in the ſubſidy 4 Car. (which is 
ſaid to be the greateit ſubſidy that ever was given, and 
which piled upon the Petition of right) there was 4s. 


u the pound laid upon land, ard 25. 8d. upon goods; 


now A. upon land amounts to three fiſteenths, and 
25. Sa. Which was upon goods, to two ſifteenths; but in 
tus they had no regard tothe old rates made in the tax- 
book of the ſeveral townflups, otherwiſe than to diſcover 
ie value of the lands; but a method is chalked out by 
tne act of parliament to appoint commiſſioners, aſſeſſors, 
and collectors, in order to rate and get in the ſaid ſub. 
dy. IId. 

This was ſound very inconvenient, becauſe the com- 
miſſioners uſed to be favourable to their own county, 
terefore it was found neceſſary to revive fo far the ancient 
(emi 5 to appoint a certain ſum; and in the time 

OL. II. | 


of the civil war, the Long Parliament would not ſettle any 
perſons to appoint commiſſioners, but the appointment of 
commiſſioners was made in the act itſelf: And in this 
new manner of taxing, they appointed the ſum to be 
levied on each particular county, in the act itſelf ; as well 
as the commiſſioners' names, and where to levy it; and 
the fix aſſociated counties, viz. Londen, Middleſex, Kent, 
Suſſex, Surrey, and Hertferd, being not ſpoiled and pill-ged 
in the civil wars, and more hearty to the Parliament in- 
tereſt, were taxed higher than any other counties in 
England. Gitb. 194, 195, 196. 

After the Revolution, to ſupport King William in his 
wars with France, it was neceſſary to come into a land- 
tax; and from 1684 to 1693, the tax was made by a 
pound-rate, like the former ſubſidies; but when the 
people found that the war was like to hold, about 1693, 
the tax was mightily leſſened, every body being willing 
to eaſe his neighbour z and then they came to lay a rate 
upon every county, and the aſſociating counties, being 
very zealous for the government in the Revolution, and 
having taxed themſelves higher than their neighbours in 
1693, it was argued that thoſe counties were better able 
to bear the tax, and therefore, in 1693, they laid the 
diſproportioned ſums, that are now the ſtandard of the 
land-tax, IId. 

On comparing the ſubſidy law, 4 Car. 1, with the 
preſent land- tax, and conſidering the manner of gather- 
ing them, the following obſervations ariſe :—In the old 
time, according to the way of making war then uſed, the 
tenants per baroniam, and by knight-ſervice, were 
obliged to be in the camp 40 days, at their own expence, 
and the eſcuage was levied upon the defaulters ; but 
when the art of war improved, and armies were brought 
into the field that continued a long time, they made 
their taxation by way of ſubſidy ; which was ſo much in 
the pound upon the perſonal and real eſtate; and where 
there were different times of taxation and collecting, they 
were called ſo many different ſubſidies ; and the Spiri- 
tualty gave their tax in convocation, and the Tempo- 
ralty in Parliament; but the convocation-tax always 
paſſed both houſes of Parliament, ſince it could not bind 
as a law till it had the conſent of the legiſlature. Their 
tax was made according to the rate in the King's books, 
and ſince a tenth was paid yearly to the Crown, they only 
taxed the other nine parts ag they ſtood in thoſe books. 
The Temporalty and Spiritualty were taxed in the ſame 
manner as to their perſonal eſtate ; but as to their real 
eltate, what was given in convocation excuſed their tax 
gucad their ſpiritualties. 'The commiſſioners for exe- 
cuting the act were appointed by the Lord Chancellor, 
Lord Treaſurer, or other great officers of the Crown, 0: 
any two of them, the Lord Chancellor being one. G.. 
197, 198. | 

The preſent land- tax, thoug!int follows the plan of the 
ſubſidies, 2. in taxing ſo much on the perſonal, and fo 
much on the real eſtate, yet it differs in two material 
circumſtances, vt, that there is a {um impoſed on each 
particular county, and that the commiſſioners are named 
in the act itſelf; this came in, in the time of the civil 
war, in this manner; they at firſt taxed according to 
the pound-rate, hut when the zeal of the people tell CH, 
they found it nec flary to ſet a ſum upon each particular 
county; to tha: troy taxed them according to the highe!? 
lum that had veen Jevied in fuch county, and obliged 
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them to make it up; and they being then in oppoſition 
to the Crown, they named the commiſſioners in the act 
itſelf; and this way of taxing was afterwards followed at 
the reſtoration, becauſe they found it for the eaſe of the 


Crown to name particular ſums in the act of Parliament, 


and then they named commiſſioners alſo, who were to 
aſſoſs ond rate each particular inhabitant. G15, 198. 
The commiſſioners by the ſubſidy, were duly to execute 
that act; but by the land- tax they were directed in a par- 
ticular manner how they ſhould do it: that 1s to ſay, by 
making the diſtribution of the particular ſum upon each 
particular hundred, lathe and wapentake; but by both 


laws, they were to ſubdivide themſelves, and the reſpec- 


tive commiſlioners were not to act out of their diſtrict. 
The commiſſioners by the land-tax acts are to give a 
note to the receiver- general, of the names of the acting 
commiſioners, and ſums in each diviſion, We do not 
find this clauſe in the old ſubſidy law, becauſe it was not 


neceſſary, where there was not a particular ſum impoſed 


on each county. Id. | 
The commiſſioners, both in the ſubſidy and land-tax, 


were to iſſue their precepts to the conflables and other 


inhabitants, and to appoint aſſeſſors ; and by both laws, 
the commiſſioners are to give them in charge, to mark 
a juſt aſſeſſment, and to return ſuch aſſeſſments to the 
commiliioners; who by the land-tax were to return 
the names of collectors. And by both laws, the perſons 
aggrieved might appeal from the aſſeſſors to the com- 
mitlioners ;.and alſo ſtock upon land is excuſed from pay- 
ing as perſonal eſtate. G16, 199, 200. 

By the ſubſidy law, the commiſſioners appointed col- 
lectors; but by the land- tax, the aſſeſſors brought in 
the names of the collectors; becauſe the place was anſwer- 
able for the ſums ſo aſſeſſed, until they were paid in to 
the receiver-general ; and therefore it was neceſſary that 
the aſſeflors ſhould appoint collectors: but by the ſubſidy 


law, there was no particular ſum locally fixed; and 


therefore the collectors were appointed by the commiſ- 
honers, who acted in behalf of the crown; and the col- 
ſectors names were returned in, by both laws, to the re- 
ceiver-· general or high colle Aors; and this diſpoſition was 
that the receiver might know in whoſe hands the money 
was. In the ſubſidy, the commiſſioners appointed the 
high collectors in each ſhire and diviſion, to whom the 
ſab collectors were accountable, and the high collectors 
were accountants to the Exchequer ; and one duplicate 
of the aſſeſſments was given to the high collector, and 


the other returned into the Exchequer, to be a charge 


upon the high collector's receipt: But according to the 
frame of the land-tax, the receiver is now appointed by 
the Lord Treaſurer ; and by this law a duplicate of each 
particular diviſion is to be given to the receiver- general, 
and another tobe returned into the Exchequer ; the du- 
plicate returned to the receiver, is to charge the collect- 
ors, and that returned into the Exchequer, to Charge the 
receiver-general, {&/d. 200, 201. 

The high collectors by the ſubfidy law, gave ſecurity 
to che commiſſioners by recognizance, to anſwer the mo- 


ney by them received ; but now the receiver- general, by 


tus conſtitution of the Treaſury, gives ſecurity to the 


Crown. In the ſubſidy law and land tax, the under- 


collector was to diſtrain the parties refuſing to pay the 
ſum aſſeſſed: and by the ſubſidy law, the under-colle&- 


ors paid in the money collected to the high collector, who 
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| was an accountant at the Exchequer ; but by the lang. 
tax, the collectors are to pay in the money to the te. 
ceiver, and he is the accountant at the Exchequer, If 
the collectors did not pay in the money they had colle&cg 
to the receivers, the commiſſioners were to im priſon 
them, and ſeize their effects; but if the proportion was 
not anfwered, the place itfelf was anſwerable, by a je. 
aſſeſſment of the commiſſioners. . By both laws, the cl. 
lectors had precepts and aſſeſiments delivered; and, un- 
der ſuch precepts, had authority to diſtrain the lands and 
goods of the perſons ſo aſſeſſed, by virtue of the act, By 
both laws the parties were to be taxed for goods, in the 
place where they dwelt. By both laws the diſtreſs was tg 
be ſold, and the overplus paid to the owner; by the ſub. 
ſidy law, in eight days; by the land-tax, in four dars; 
and for negle& or refuſal to pay, and failure of Gilire(; 
the party to be impriſoned. By the ſubſidy law, all the 
commiſſioners join in one certificate; but now the 
commiſſioners return their eſtates, which in each diviſion 
are a charge upon the receiver-general ; but in the land- 
tax, if a non-payment in any place be certified by the 
receiver under his hand, Exchequer-proceſs is to iflue 
againſt the acting commiliioners, By the land-tax, if 
land doubly taxed comes into proteſtant hands, and they 
get a certificate from the commiſſioners, and prove the 
truth of the certificate before the barons, by two credible 
witneſſes, the Court of Exchequer is empowered to dif. 
charge ſuch ſum from the pariſh or townſhip in which the 
lands lie, and that diſcharge is carried to the Houle of 
Commons, in order to be diſcharged out of the general 
ſum the next year. I. 203, 204. 


LAND-TENANT, He that poſſeſſes land let, er 
hath it in his manual occupation. 14 EA. 3. fut. 1, c. 3. 
See Tertenant, : 

LANGEMANNI, Lords of manors; the word 1; 
thus interpreted by Sir Edward Cote. 1 If. 5. Ther 
are mentioned in Deme/day, | 

LANGEOLCM, An under garment made of woo!, 
formerly worn by the monks, which reached down to 
their knees; ſo called becauſe /xnca fit, Mon. 12815 
tom. I. p. 449 

LANIS DE CRESCENTIA WALLIATE TRAD“L. 
CENDIS ABSQUE CUSTUMA, &c. An ancient 
writ that lay to the Cuſtomer of a port, to permit one 
to paſs woo! without paying cuſtom, he having paid i: 
before in Wales. Reg. Orig. 279. | f 

LANTERIUM, The lantern, cupola, or top of 2 
ſteeple. Coxvell. edit. 1727, Angl. Sacr. p. 1. pag. 773. 

LANO NIGER, A fort of baſe coin, formerly cur-- 

rent in this kingdom. Mem. in Scac. Mich, 22 Ed. 1, 

LAPIS MARMORiUS, A marble ſtone about twelre 
feet long and three feet broad, placed at the upper end 
of NMeminſter hall, where was likewiſe a marble chair 
erected on the middle thereof, in which our Kings an» 


the Lord Chancellor. Over this mardle table are now 
erected the Courts of Chancery and King's Bench, 
Orig. Furidical. 

LAPiS PACIS, The fame with Ojeulum pacis. Da 
Freſue. | 

LAPSE, Lagſas.] A ſlip or omiſſion of a Patron to 
preſent to a church, within ix months after it becomes 
void. See title Advow/on 11. 


LAPSED LEGACY. See title Zecacy. 
| LARCENY, 
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LARCENY, 


LARCENY. 


Fr, Larrecin; Lat. Latrecinium.] A Theft or Felony 
of another's goods, in his abſence : It is uſually divided 
into Grand Larceny, and Petty Larceny. 

Grand Larceny is a felonious taking and carrying 
away the perſonal goods of another, above the value of 
12d. not from the perſon, or by night, in the houſe of 
the owner, 

Petit Larceny is when the goods ſtolen do not exceed 
the value of 12d. It agrees with grand Larceny in all 
things except only the value of goods ; ſo that wherever 
any offence would be grand Larceny, if the thing ſtolen 


Was above 12d, value; it is petit Larceny, if it be but 


of that value, or under, II. P. C. 60, 69. 

Blacktone, with more immediate reference to its de- 
rivation, Latrociuium, always ſpells the term thus, Lar- 
cixY; and diſtinguiſhes the offence into two forts ; 
imple Larciny, or plain theft unaccompanied with any 
other atrocious circumſtance 3; and mixed or compound 
Larciny z which alſo includes in it the aggravation of a 
taking from the houſe or perſon. 4 Comm. c. 17, As 
to that ſpecies of the latter which conſiſts in an oper and 
violent taking from the perſon, fee this Dictionary, title 
Robbery. 

The Offence of Larceny or Larciny then, (for either 
mode of ſpelling may be adopted) ſhall be conſidered 
according to the following arrangement : | 


I. 1. Of Simple Larceny. 
2. Of tits Puniſhment. 
II. Of mixed or compound Larceny. 
1. From the Heuſe. 
2. Privately from the Per/in. 


I. 1, Simple Larceny is, ** the felonious taking and 
carrying away of the perſonal goods of another,”” 

Fir/?, It muſt be a rating. This implies the conſent 
of the owner to be wanting. Therefore no delivery of 
the goods from the owner to the offender, upon truſt, 
can ground a Larceny. As if 4. lends B. a horſe, and 
he rides away with him; or if one ſends goods by a car- 
ner, and he carries them away, theſe are no Larcenies. 
1 Hal, P. C. 504. But if the carrier opens a bale or 
pack of goods, or pierces a veſſel of wine, and takes away 
part thereof, or if he carries it to the place appointed, 
and afterwards takes away the whole, theſe are Larcenies ; 
for here the animus furandi is manifelt, ſince in the firſt 
caſe he had otherwiſe no inducement to open the goods, 
and in the ſecond the truſt was determined, the delivery 
having taken its effect. 3 /»/7. 107. But bare non-deli- 
very ſhall not of courſe be intended to ariſe from a felo- 
mous deſign; ſince that may happen from a variety of 
other accidents, Neither by the common law was it 
Larceny in any ſervant to run away with the goods com- 
mitted to him to keep, but only a breach of civil truſt, 
But by ſtatute 33 Her. 6. c. 1, the ſervants of perſons 
cecealed, accuſed of embezzling their maſter's goods, 
may; by writ out of Chancery (iſſued by the advice of the 
two Chief Juſtices and Chief Baron, or any two of them) 
and proclamation made thereupon, be ſummoned to ap- 
pear perſonally in the Court of King's Bench, to anſwer 
their maſter's executors in any civil ſuit for ſuch goods, 
and ſhall on default of appearance, be attainted of fe- 
ny. And by Hat. 21 Hen. 8. c. 2,1f any ſervant embez- 


2. ed his maſtcr's goods to the value of gov. it is made 
telony ; except in apprentices and ſervants under eigh- 
teen years old. See titles Apprentice ; Servant. But if he 
had not the poſſeſſion, but only the care and overſight 
of che goods, as the butler of plate, the ſhepherd ot 
ſheep, and the like, the embezzling cf them 1s felony 
and Larceny at common law. 1 Hal. P. C. 506: 3 I 
108. So if a gueſt robs his inn or tavern of a piece of 
plate, it is Larceny; for he hath not the poſſeſſion deli 
vered to him, but merely the uſe. 1 Hawk. P. C. c. 33. 
$ 6. And ſo it is declared to be by fat. 3 & 4 W,& M, 
c. 9, if a lodger runs away with the goods from his 
ready-furniſhed lodgings. A wife cannot be guilty 
with her huſband upon this ſtatute, for ſhe 1s under his 
coercion. O. B. 1783. No. 30. Nor without her huſ- 


band, if it ſhould appear the lodgings were let to h. 


O. B. 1761. No. 17. Nor even if it ſhould appear 
that the lodgings were let jointly to both the huſband 
and wife; for it ſhall be conſtrued to be the act of the 
huſband only. O. B. 1758. No. 105. The offender 
mult be a lodger at the time the Larceny is com- 
mitted. O. B. 1785. No. 74. The indictment mult alfo 
ſet forth the name of the perſon by whom the lodgings 
were let. O. 3. 1784. No. 747. And the property 
ſtolen muſt be ſuch as may reaſonably be conſtrued the 


furniture of the ſort of lodging taken. Leach's Hates. 


P. C. 1. c. 33. $13, in n. 

If the Clerk of a Banker or Merchant has the care of 
money, or if he has acceſs to it; for ſpecial and parti- 
cular purpoſes, and, is ſent to the bag or drawer for 
money, for the purpoſe of paying a bill, or if he is ſent 
for the purpoſe of bringing money generally out of the 
bag or drawer ; and, at the time he brings that money, 
he clandeſtinely and ſecretly takes out other money for 
his own uſe, he is as much guilty of a felony as if he 
had no permiſſion or acceſs to it whatever, So if a ſer- 
vant be ſent to a library for one particular book, and he 
takes another, or being ſent for a hat and ſword, and he 
iteals a cane; in all theſe caſes it has been ſaid the of- 
fenders are guilty of felony, for though the property is 
delivered, the poſſeſſion of it remains in the true owners. 
O. B. 1784. þ. 1295, 1304. So alſo where a perſon 
being left in an apartment pawns the furniture or other 
property under his care, with a felonious deſign to 
ſteal it, it is felony. O. B. 1785. p. 717: O. B. 1786: 
Leach's Hawk. P. C. 1. c. 33. 6, inn. 

Under ſome circumſtances alſo a man may be guilty 
of felony in taking his own goods; as if he ſteals them 
from a pawnbroker, or any one to whom he hath deli- 
vered and entruſted them, with intent to charge ſuch 
bailee with the value; or if he robs his own meſſenger 
on the road, with intent to charge the Hundred with the 
loſs according to the ſtatute of I incheſter. Foft. 123, 4. 

So where the owner delivers goods to a carrier, and 
afterwards ſecretly ſteals them from him with an intent 
to charge him for them, Oc. becauſe the carrier had a 
ſpecial property, and the poſſeſſion for a time, 3 1»/, 
110: Dalt. 373: Pult. 126. 

In further explanation of this part of the ſubject the 
ſollowing is deſerving of attention: | 

To make the crime of Larceny, there muſt be a felo- 
nious taking; or an intent vf ſtealing the thing, hg 
it comes firſt to the hands of the offender, at tae very 
time of the receiving. 3 Il. 107 : Dalt. 307. And if 
one inteading io ſteal goods, gets poſſeſion of them by 
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ejectment, replevin, or other proceſs at law anduly ob- 
tained, by falſe oath, &c. it is a felonious taking, 3 1. 
64: Kel, Rep. 43, 44+ If a man hath poſſeſſion of goods 
once lawfully, though he afterwards carry them away 
with an ill intention, it is no Larceny : where a taylor em- 
bezzles cloth delivered to him, to make a ſuit of clothes, 
Sc. it is not felony, H. P. C. 61: 5 Rep. 31. And if 1 
lend a perſon my horſe to go to a certain place, and he 
goes there, and then rides away with him, it is not Lar- 
ceny; but remedy is to be had by action for the da- 
mage; though if one comes on pretence to buy a horſe, 
and the owner gives the ſtranger leave to ride him, if he 


rides away with the horſe, it is felony; for here an in- 


tention is implied. Vood's Inſt. 364, 265. In the above 


caſes, there is a lawful poſſeſſion by delivery, to exte- 


nuate the offence: but perſons having the poſſeſſion of 


goods by delivery, may in ſome inſtances be guilty of 


felony, by taking away part thereof; as if a carrier 
open a pack, and take out a part of the goods; a miller, 


who has corn to grind, takes out part of the ſame, with 


an intent to ſteal it, Sc. in which caſes, the poſſeſſion of 
part, diſtin from the whole, was gained by wrong, and 
not delivered by the owner, &c. H. P. C. 62: S. P. C. 
25: 1 Hawk, P. Cc. 33. 55. | 
To conſtitute Larceny the property muſt alſo be taken 
from the p of the owner; therefore, to ſtate a caſe 
more at large which has already been repeatedly al- 
Jaded to, where A. intending to go a diſtant journey, 
hires a horſe fairly and bona fd? for that purpole, 
and evidences the truth of ſuch intention by actually 
proceeding on his way, and afterwards rides off with the 
horſe, it is no theft; becauſe the felonious deſign was 
hatched ſubſequent to the delivery ; and the delivery 


having been obtained without fraud or deſign, the 


owner parted with his poſſeſſion as well as his property. 
O. B. 1784. p. 12943 and thereby gave to A. domi- 
nion over the horſe; upon truſt, that he would return 


him when the journey was performed. O. B. 1786. 


p. 333, 4. But if the delivery of property be obtained 
with a preconcerted deſign to ſteal the thing delivered, 
although the owner, in this caſe, parts with the thing 


- itſelf, he (till retains in law the conſtructive poſiefiion of 


it; therefore, where a man, having feloniouſly obtained 
the delivery of a bill of exchange under the fraudulent 
and deluſive pretence of diſcounting it, converted it to 
his own uſe, and it appearing upon the evidence that 
the owner never meant to part with poſſeſſion, it was held 
to be felony. O. B. 1784. p. 294. So alſo where a horſe 
was obtained with the ſame deſign, upon pretence of 
trying its paces. O. B. 1779. p. 363: O. B. 1784. 
p. 293. So alfo to obtain the delivery of money, with 
delign feloniouſly to take it away, under the falſe pre- 
tence of having found a diamond ring of great value, 
has been determined by nine Judges to be a taking 
trom the poſſeſſion of the owner, aud conſequently fe- 
lony O. B. 1785. P. 160. So alſo to obtain the delivery 
of goods under the pretence of purchaſing them, and 
then to run away with them. Raym. 276. And in ge- 
neral where the delivery of the property is made for a 
certain, ſpecial, and particular purpoſe, the polleſſion is 
ſtill ſuppoſed to reſide, unparted with, in the firſt pro- 
prictor. Therefore, where a maiter delivers goods to 
his ſervant to carry to a cuitomer, but inſtead of ſo 


doing he converts them on his way to his own ule, it is 


a felonious taking ; for the maſter had a right to coun. 
termand the delivery of them, and therefore the pole. 


ſion remained in him at the time of the converſion. O. B. 


1782. No. 375: O. B. 1783. No. 28. So alſo if x 
watchmaker ſteals a watch, delivered to him to clean, 
O. B. 1779. No. 83. Or if one ſte.l clothes delivered 
for the purpoſe of being waſhed. O B. 1758. No. 18. 
Or goods in a cheſt delivered with a key for ſafe cuſtody. 
O. B. 1770. No 83. Or guineas delivered for the pur. 
Pole of being changed into half guineas. O. B. 1778, 
No. 52. Or a watch delivered for the purpoſe of being 


pawned. O. B. 1784. No. 613. In all theſe inſtance; 


the goods taken have been thought to remain in the 
poſſeſſion of the proprietor, and the taking of them away 
held to be felony. Leach's Hawk, P. C. c. 33. 5, inn 

If one ſervant delivers goods to another ſervant, this 
is a delivery by the maſter ; yet if the maſter or another 
ſervant delivers a bond, or cattle to ſell, and the ſervant 
goes away with the bond, and receives the money 
thereon due, or receives the money for the cattle ſold, 
and goes away with the ſame, this is no felony or Lar. 
ceny within the ſtatute. 21 Hen. 8. c. 7: Dalt. 388: 
H. P. C. 62: 3 Inst. 105. So if a ſervant receives his 
maſter's rents; for the maſter did not deliver the money 
to the ſervant, and it muſt be of things delivered to 
keep: and if goods delivered to the ſervant to keep, are 
under 405. value, and he goes away with them, this is 
only a breach of truſt, by reaſon of the delivery; but if 
the goods were not delivered to him, it is felony and 


Larceny to go away with or embezzle them, though under 
the value of 40s. Te. Dalt. 369. 


A man puts a child of ſeven years old to take good; 
and bring them to him, and he carries them away ; the 
child is not guilty by reaſon of his infancy, yet it! 
Larceny in the other. 1 Hale, P. C. 514. 

If a man reduced to extreme neceſſity (not owing to 
his own unthriftineſs) ſteals victuals merely to ſatisfy his 
preſent hunger, and keep him from itarving, by our an- 
cient books, this is neither felony nor Larceny, 1 Haw, 
F634. $20. | 

It is true a Judge ought to be tender in ſuch caſes, 
and uſe much diſcretion and moderation, 1 Hale 56;. 
But it ſeems to be an unwarranted doctrine borrowed 
from the notions of Civilians; at leait it is now anti- 


quated, the law of Zzg/azd admitting no ſuch excuſe at 


prefent ; it being in the power of the Crown to pardon 
the offenders; and the laws therefore not lying under 
the neceſſity of being explained away, as is the cafe in 
Democracies, where no ſuch power of pardoning exilts, 
See 4 Comm. 31: 1 Hale 54 | 

Secondly, There mult not only be taking, but a car- 
rying away; cepit et aſportavit, was the old law Latin, 
A bare removal from the place in which he found the 
goods, though the thief does not quite make off with 
them, is a ſufficient aſportation or carrying away. As 
if a man be leading another's horſe out of a cloſe, and 
be apprehended in the fact, or if a gueſt, ſtealing goods 
out of an inn, has removed them from his chamber down 
ſtairs, theſe have been adjudged ſufficient carryings 
away to conſtitute a Larceny. 3 1. 108, 109. Orita 
thief, intending to ſteal plate, takes it out of a cheſt in 
which it was, and lays it down upon the floor, but is ſur- 
priſed before he can make his eſcape with it, this 1s Lar- 
ceny. 1 Hawk, P. C. c. 33. 918. Rus 
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LARCENY I. 1. 


A man was detected in taking the contents of a bale 


of goods in a waggon. It appeared that the bale laid 
horizontally, and that he had ſet it on its end; but as it 
had not been removed from the ht, this was held upon 
a caſe reſerved, not to be a ſufficient carrying away. 
hut where a man with a felonious intention had re- 
moved goods from the head to the tail of a waggon, it 
was held a ſufticient removal to conſtitute a carrying 
away. O. . 1784. f. 734. 80 a diamond ear-ring 
Matched from a lady's ear, but lodging in the curls of 
her hair, and not taken by the thief, was held to be a 
ſuticient aſportation. O. B. 1784. No. 537: Leach's 
Hawk, P. C. c. 33. 8 18, in u. 

Thirdly, This taking and carrying away, mult alſo be 
nis; that is, done arimo firandi. I his requiſite, 
beſides excuſing thoſe who labour under incapacities of 
mind or will, indemnifies alſo mere treſpaſſers, and other 
petty offenders. As if a ſervant takes his maſter's horſe, 
without his knowledge and brings him home again; if a 
neighbour takes another's plough that is left in the field, 
and uſes it upon his own land, and then returns it; if, 
under colour of arrear of rent where none is due, one 
diſtrein another's cattle or ſeize them; all theſe are miſ- 
demeanors and treſpaſſes, but no felonies. 1 Hal. P. C. 
zog. The ordinary diſcovery of a felonious intent, is 
where the party doth it clandeſtinely ; or, being charged 
with the fact, denies it; but this is by no means the 
only criterion of criminality, for in caſes that may 
amount to Larceny, the variety of circumſtances is ſo 
great, and the complications thereof ſo mingled, that it 
15 impoſſible to recount all thoſe which may evidence a 
felonious intent, or arimun furanai; wherefore they muſt 
be left to the due and attentive conſideration of the 
Court and Jury, ; | 

Fourthly, This felonious taking and carrying away 
muſt he of the perſonal goods of another; for if they are 
things real, or ſavour of the realty, Larceny at the 
common law cannot be committed of them. Lands, te- 
nements, and hereditaments (either corporeal or incor- 
poreal) cannot,. in their nature, be taken and carried 
away, And of things likewiſe that adhere to the free- 


hold, as corn, graſs, trees, and the like, or lead upon a 


houſe, no Larceny could be committed by the rules of 
the common law; but the ſeverance of them was, and in 
many things is ſill, merely a treſpaſs; which depended 
on a ſubtlety in the legal notions of our anceſtors. 
Theſe things were parcel of the real eſtate, and there- 
fore, while they continued fo, could not by any poſſibility 
be the fubje& of theſt, being abſolutely fixed and im- 
movable, And if they were ſevered by violence ſo as 
to be changed into moveables, and at the ſame time 
by one and the ſame continued act, carried off by the 
perſon who ſevered them; they could never be ſaid to 
be taken from the proprietor in this their newly acquired 
ſtate of mobility, (which. is effentiai to the nature of 
Larceny,) being never, as ſuch, in the actual or conſtruc- 
tive poſſeſſion of any one but of him who committed the 
treſpaſs, He could not, in ſtrictneſs, be ſaid to have 
taken what at that time were the perſonal goods of ano- 


ther, fince the very act of taking was what turned them 


into perſonal goods. But if the thief ſever them at 
one time, whereby the treſpaſs is completed, and they 
are converted into perſonal chattels, in the conſtructive 
poſſcflion of him on whoſe ſoil they are left or laid; and 

, | 


come again at another time, when they are ſo turned 
into perſonalty, and takes them away, it is Larceny ; 
and io it is, if the owner, or any one elſe, has ſevered 
them. 3 Int. 109: I Hal. P. C. 510. See 8 Rep. 33: 
Dalt 372. — This queſtion is now, however, very much 
put at reſt by the following ſtature, By Pat. 4 Geo. 2. 
c. 32, to ſtea]l or rip, cut or break, with intent to teal, 
any lead, or iron bar, rail, gate, or galiſado, fixed to a 
dwelling-houſe or out-houſe, or in any ccurt or garden 
thereunto belonging, or to any other building, is made 
telony, liable to tranſportation for ſeven years to 
ſteal, damage, or deſtroy wnderwoed or hedges, and the 
like; to rob orchards or gardens of fruit growing there- 
in; to ſteal or otherwiſe deftroy any turnips, potatoes, 
cabbages, parſnips, peaje, or carrots, or the roots of 
madder when growing, are all puniſhable criminally by 
whipping, ſmall fines, impriſonment, and ſatis faction to 
the party wronged according to the nature of the of- 
fence. See fats. 43 Elix. c. 7: 15 Car. 2. c. 2: 31 
Geo. 2. c. 35: 6 Geo. 3. c. 48: 9 Geo. 3. c. 41: 13 
Geo. 3. c. 32. Moreover, the ſtealing by night of any 
trees, or of any roots, ſhrubs, or plants, to the value of 
5s. is, by /tat. 6 Geo. 3. c. 36, made felony in the princi- 
pals, aiders, and abettors, and in the purchaſers thereof, 
knowing the ſame to be ſtolen :--By fats. 6 Geo. 3. 
c. 48: 13 Geo. 3. c. 33, the ſtealing any timber trees 
therein ſpecified, (oak, beech, cheſnut, walnut, aſh, elm, 
cedar, fir, aſp, lime, ſycamore, birch, poplar, alder, 
larch, maple, and hornbeam,) and of any root, ſhrub, or 
plant, by day or night, 1s liable to pecuniary penalties 
for the two firſt offences, and for the third is conſlituted 
a felony, liable to tranſportation for ſeven years. Steal- 
ing ore alſo out of ines is no Larceny, upon the prin- 
ciple of adherence to the freehold, with an exception 
only to mines of Slack lead; the ſtealing of ore out of 
which, or entering the ſame with intent to ſteal, is fe- 
lony, puniſhable with impriſonment and whipping, or 
tranſportation not exceeding ſeven years; and to eicape 
from ſuch impriſonment, or return from ſuch tranſport- 
ation, is felony without benefit of clergy, by fat. 25 
Geo. 2. c. 10.—Upon nearly the {ame principles the 
ſtealing of writings relating to a real eſtate is no felony, 
but a treſpaſs, becauſe they concern the land ; or (ac- 
cording to the technical language of the law) /awzorr of 
the realty; and are conſidere ] as part of it, ſo that they 
deſcend to the heir, together wiin the land which they 
concern. 1 Hal. P. C. 510: Stra. 1137. 

Bonds, Bills, and Notes, which concern mere che- 
in afion, were held alio ar the common law not © be ſuch 
goods whereof Larceny might be commuted ; being of 
no intrinſic value, and not importing any property in 
Alien of the perſon from whom they are taken. 8 Rep, 
33. But by „at. 2 Gee. 2 C. 25, they are now put upon 
the ſame fouting with reſpect to Larcenies, as the money 
they were meant to ſecure. See alſo the fats. 15 Geo. 2. 
c. 13: 24 Geo. 2. c. 11: 5 Geo. 3. c. 263 7 Geo. 3. 
c. 50; which make embezzlements by the ſervants of the 
Band, South-Sea Company, and Poſ?-Offee, capital felonies, 
Sec thoſe titles. | 

Larceny alfo could not at common law be committed 
of treaſure-trove, or wrecks, waifs, eſtrays, &c, till 
ſeized by the King, or him who hath the franchiſe : for 
till ſuch ſeiſure, no one hach a determinate property 
therein. See Dalt. 370; 3 t. 208: H. P. C. 67. 
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LARCEKMNE 1.2. 


But by Hat. 26 Geo. 2. c. 19, plundering or ſtealing from 
any ſhip in diſtreſs (whether wreck or no wreck) is felony 


without benefit of clergy. 


Larceny cannot alſo be committed of ſuch animals, in 
Which there is no property either abſolute or qualified, 
as of beaſts that are fere nature, and unreclaimed, ſuch 
as deer, hares, and conics, in a foreſt, chace, or warren ; 
nſh in an open river or pond; or wild fowls at their na- 
tural liberty. 1 Hal. P. C. 511: Pot. 366. Bat if they 
are reclaimed and confined, and may ſerve for food, it 
is otherwiſe, even at common law : for of deer ſo 
incloſed in a park that they may be taken at pleaſure, 
fiſh in a trunk, and pheſants or partridges in a mew, 
Larceny may be committed. 1 Hab. P. C. c. 33.4926: 
1 Hal. P. C. 511: And fee the fat. 9 Geo. 1. c. 22, in 
this Dict. titles Black-AZ; Hunting as allo fat. 16 
Geo. 3. c. zo, under the title Deer Stealcrs : and fat. 
5 Geo, 3. c. 14, under title Fj. Stealing Hawks in diſ- 
obedience to the rules preſcribed by the at. 37 £dw. 3. 
c. 19, is alſo felony. 3 1». 98. It is alſo ſaid that, if 
ſwans be lawfully marked, it is felony to ſteal them, 
tnough at large in a public river; and that it is 
likewiſe felony to ſteal them, though unmarked, if 
in any private river or pond : otherwiſe it is only 
a treſpaſs. Dalt. Ju. c. 156. But, of all valuable 
domeſtic animals, as horſes and other beaits of draught, 
and of all animals domite nature, which ſerve for food, 
as neat or other cattle, ſwine, poultry, and the like, 
and of their fruit or produce, taken from them while 
living, as milk or wool, Larceny may be committed, 
Dalt. 21: Crompt. 36: 1 Hawk. P. C. c. 33. F 28: 
1 Hal. P. C. 507: The King v. Martin by all the Judges 
P. 17 Geo. 3. And alſo of the fleſh of ſuch as are either 
domitæ or feræ nature, when killed, 1 Hal. P. C. 511. 
As to thoſe animals which do not ſerve for food, and 
which therefore the law holds to have no intrinſic value, 
as dogs of all ſorts, and other creatures kept for whim and 
pleaſure, though a man may have a baſe property there- 
in, and maintain a civil action for the loſs of them, yet 
they are not of ſuch eſtimation, as that the crime of 


| ſtealing them amounts to Larceny. 1 Hal. P. C. 512. 


But by fat. 10 Geo. 3. c. 18, very high pecuniary pe- 
nalties, or a long impriſonment and whipping in their 
ſtead, may be inflicted by two Juſtices of the peace, 
on ſuch as ſteal, or knowingly harbour, a ſtolen g, 
or have in their cuſtody the ſkin of a dog that has 
deen ſtolen. 

Notwithſtanding, however, that no Larceny can be 
committed unlels there be ſome property in the thing 
taken, and an owner, yet, if the owner be unknown, 
provided there be a property, it is Larceny to ſteal it; 
and an indictment will lie for the Larceny of the goods 
of a perſon unknown, 1 Hal. P. C. 512. This is the 
caſe of ſtealing a ſhroud out of a grave, which is the 
property of thoſe, whoever they were, that buried the 
deceaſed ; but ſtealing the corpſe itſelf, which has no 
owner, (though a matter of great indecency,) was no fe- 
lony, unleſs ſome of the grave-clothes were ſtolen with it. 
It was however puniſhable by inditment as a miſde- 
meanor, even though the body were taken for the im- 
provement of the ſcience of anatomy; it being a prac- 
tice contrary to common decency, and ſhocking to the 
general ſentiments and feelings of mankind. See 1 Term 
Rep. 733 3 and further this Dictionary, title Robbery, 


Where a perſon finds the goods of another that are 104 
and converts them to his own uſc, it is no Larceny, 


H. P. C. 61. But it ſeems that in ſome extraordinary 


caſes, the law will rather feign a property, where in 
ſtrictneſs there is none, than ſuffer an offender to eſcape 
juſtice. 1 Haw. P. C. c. 33. § 29. 5 

It is ſaid, that a property muſt be proved in ſome. 
body at the trial, or it ſhall be preſumed in the priſoner 
from his plea of not guilty. 2 Hale P. C. 290: 3 Nag. 
249. But in a caſe where one Hicman was indicled 
for ſtealing lead from Hendon church, which was laid tg 
be the property, 11t of the Vicar; 2dly, of the Church. 
wardens; 3dly, of the Inhabitants and Pariſhionzr,, 
The property being fixed to the freehold, it was doubted 
whether it could be the ſubje& of Larceny; and if ir 
could, whether the property reſided as laid in an» of 
the counts in the indictment. The Judges were of yi. 
nion, 1, that“ a church ?? is included within theſe ge- 
neral words of the act, (4 Geo. 2. c. 3z,) or any 
orher building what ſbever.“ 2dly, That che act having 
made the offence to conſiſt in ““ /ealing from any dwel. 
ling houle or other building, Sc.“ the charge in the in- 
dictment; that it was tole from Hendon church was alone 
a certain and ſuthcient deſcription of the offence to ſup. 
port the indid ment; that the reſidence of the property 
was immmaterial, and that the conviction was proper 
upon the firſt coant. O. B. 1785. p. 782: Leach', 
Hawk, P. C. 1. c. 58. App. 1.13. inn. 

2. Many learned and ſcrupulous men have que. 
tioned the propriety, if not lawfulneſo, of inflicting ca- 
pital puniſkment for ſimple theft. The natural puniſh- 
ment for injuries to property ſeems to be the loſs of the 
offender's own property; and might be univerſally the 
caſe, were all men's fortunes equal. But as thoſe why 
have no property themſelves are generally the mo 
ready to attack the property of others, it has been found 
neceſſary, inſtead of a pecuniary, to ſubſtitute a corporal 
puniſhment, 

Our antient Saxon laws nominally puniſhed theft with 
death, if above the value of twelvepence ; but the crimi- 
nal was permitted to redeem his life by a pecuniary ran» 
ſom ; but in the ninth year of Henry 1. this power of re» 
demption was taken away, and all perſons guilty of Lar- 
ceny above the value of 12d. were direQed to be hanged ; 
which law continues in force to this day. 1 Hal. P. C. 
12: 3 %% 53. For though the inferior ſpecies of theſt, 
or petit Larceny, is only puniſhed by impriſonment or 
whipping at common law, 3 I. 218: or, by at. 
4 Geo. 1. c. 11, may be puniſhed with tranſportation for 
ſeven years, (as was alſo expreſsly directed in the cate 
of the Plate glaſs Company, at. 13 Geo. 3. c. 38, 
yet the puniſhment of grand Larceny, or the ſtealing 
above the value of 124. (which ſum was the ſtandard in 
the time of King 4:4://an, eight hundred years ago), i 
at common law regularly death ; which, conlidering the 
great intermediate alteration in the price or denomination 
of money, ſeems at preſent a very rigorous conſtitution. 

It has been held, that if two perſons ſteal goods to 
the amount of 134. it is Grand Larceny in both; and it 
one, at different times, ſteals divers parcels of goods 
from the ſame perſon, which together exceed the value 
of 124d. they may be put together in one indictment, and 
the offender found guilty of grand Larceny. H. P. C. 
70: Puli. 125: 3 luſt, 109; Hell. Rep. 66. But this 
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LARCENY II. 1. 


be indicted for felony or Larceny generally, and upon 
the evidence it appears that the fact is but a bare treſpaſs, 
he cannot be found guilty, and have judgment on the 
treſpaſs, but ought to be indicted anew; though it may 
be otherwiſe where the jury find a ſpecial verdict, or 


e very ſeldom done; on the contrary, the mercy of | 


Juries will often make them bring in Larceny to be 
under the value of 12d. when it is really of much greater 
value : but this, though evidently juſtifiable and proper, 
when it only reduces the preſent nominal value of money to 
the antient ſtandard, is otherwiſe a kind of pious perjury. 2 
7,0. 189. And it is now ſettled that the value of the pro- 
perty ſtolen, muſt not only be in the whole of ſuch an 
amount as the law requires to conſlitute a capital offence ; 
but the ſtealing muſt be to that amount at one and the ſame 
particular time. For the law will not permit things 
flolen at different times, which are, in fact, different 
acts of tealing, to be added together; and as no number 
of petit Larcenies will amount to a grand Larceny, ſo no 
number of grand Larcenies will amount to a capital of- 
fence. O. B. 1784. p. 206. It is likewiſe true, that by 
the merciful extenſions of the benefit of clergy by our 
modern ſtatute law, a perſon who commits a ſimple Lar- 


ceny to the value of 134. (or thirteen hundred Pounds), 


though guilty of a capital offence, ſhall be. excuſed the 
pains of death; but this is only for the firſt offence. And 
in many caſes of /mple Larceny, the benefit of clergy is 
taken away by flatute; as from horſe-ſtealing, in the 
principals and acceſſories, both before and after the fact. 
Stat. 1 Elix. 6. c. 12; 2 & 3 Eliz. 6. c. 33: 31 Eliz. 
c. 12. Theft by great and notorious thieves in Nert hun- 
berland and Cumberland. Stat. 18 Car. 2. c. 3. Taking 
woollen cloth from off the tenters; or linens, fuſtians, 
callicoes, or cotton goods from the place of manufacture; 
which extends, in the laſt caſe, to aiders, aſſiſters, pro- 
curers, buyers, and receivers. See Stats. 22 C. 2. c. 5: 
Is Geo. 2. c. 27: 18 Geo. 2. c. 27, Felonioufly driving 
away, or otherwiſe ſtealing one or more ſheep or other 
cattle ſpecified, or killing them with intent to ſtea] the 
whole or any part of the carcaſe, or aiding or aſſiſting 
therein. S/ ats. 14 Ges. 2. c. 6: 15 Geo. 2. c. 34. 
Thetts on navigable rivers above the value of 40s. or 
being preſzat, aiding, or aſſiſting thereat. Stat. 24 Geo. 2. 
. 45. Plundering veſſels in diſtreſs, or that have ſuffered 
thipwreck. Stats. 12 Au. f. 2. c. 18: 26. Geo. 2. c. 19. 
Stealing letters ſent by the poſt. Stat. 7 Geo. 3 c. 50. 
—.\!ſo ſtealing deer, fiſh, hares, and conies, under the pe- 
char cireumſtances mentioned in the Ha Black Act. 
Kat. 9 Geo. 1. c. 22. Which additional ſeverity, is 
og to the great malice and miſchief of the theft in 
lome of theſe inſtances; and, in others, to the difficulties 
men would otherwiſe be under to preſerve thoſe goods, 
nnch are ſo eafily carried off.— But in all theſe caſes, 
where benefit of clergy is excluded, it ſeems that the 
Lerceny muſt exceed the value of 124. Sce 4 Cem. 
. 17. P. 241. in 2; 

A0 acquittal of Larceny in one county, may be 
eaced in bar of a ſubſequent proſecution for the ſame 
lealing in another county: and an averment that the 
offences in both indictments are the ſame, may be made 
bat by witneſſes, or inqueſt of office, without putting it 
to trial by jury; though that of later years hath been 
ae vival method. 2 Hawk. P. C. c. 35. $4. But it is 
no plea in appeal of Larceny, that the defendant hath 
been found not guilty in an adlion of treſpaſs brought 
ark him by the ſame plaintiff for the ſame goods; 
tor Larceny and treſpaſs are entirely different; ard a bar 
i" an action of an inferior nature, will not bar another 


©! a luperior, 2 Hawk, P. C. c. 35-$5. If a perſen 


— 


when the fact is ſpecially laid, &c. In treſpaſs where 
the taking is felonious, ro verdict ought to be given, 
unleſs the defendant hath before been tried for the fe- 
lony. 2 Hawk P. C. c. 47.56. All felony includes treſ- 
paſs, ſo that if the party be guilty of no treſpaſs in taking 
the goods, he cannot be guilty of felony or Larceny in 
carrying them away; and in every indictment of Lar- 
ceny, there muſt be the words fzlonice cepit & aſportayit, 
Sc. H. P. C. 61. 1 Hawk. P. C. c. 33.42. 

The fats. 4 Gee. I. c. 11: 6 Geo. 1. c. 23, empower 
the Judges, on conviction for grand or petit Larceny, 
(except the caſe of buying or receiving of ſtolen goods 
knowing them to be ſuch,) to tranſport the offenders. 
where they are entitled to benefit of clergy; or where 
being excluded clergy, they are pardoned on condition of 
tranſportation. See titles Felony ;* Clergy ; Tranſportation. 

There are no acceſſories in petit Larceny, therefore if 
two be indicted, one for privately ſtealing from the per- 
ſon a handkerchief value 12d. and another for receiving 
it, and the principal be found guilty value 10d. only, 
the acceſſory ought to be diſcharged. F. 7 3. See this 
Dictionary, title Acceſory. 


IT. 1. Larceny from the Houſe, though it ſeems to 
have a higher degree of guilt than ſimple Larceny, yet 
is not at all diſtinguiſhed from the other at common law: 
unleſs where it is accompanied with the circumſlance of 
breaking the houſe by night; and then it falls under 
another deſcription, wiz. that of Burglary. See that 
title. But now, by ſeveral acts of Parliament, the benefit 
of clergy is taken from Larcenies committed in an houſe 
in almoſt every inſtance. The multiplicity of the gene- 
ral acts is apt to create confuſion ; but upon comparing 
them diligently we may collect, that the benefit of clergy 
is denied upon the following domeſtic aggravations of 
Larceny, viz.—Firft, in Larcenies above the value of 
124. committed, iſt. In a church or chapel with or 
without violence or breaking the ſame. Srats. 23 Her. 8, 
c. 1: 1 Elix. 6. c. 12: 1 Hal. H. C. 518: and fee fats. 
25 Ilen. 8. c. 3: 5 & 6 Ed 6. c. 9, 10.— 2d. In a booth 
or tent, in a market or fair, in the day time or in the 
night, by violence or breaking the fame; the owrer or 
ſome of his family being therein. Stats. 5 & 6 E. 6. c. 
9: 1 Hal. P. C. 5 22 zd. By robbing a dwelling: houſe 
in the day time (which robbing implies a breating ), any 
perſon being therein. Stat. 3 & 4 H. M. «9g :=-—qth, 
By the ſame ſtatute, and far: 23 H. 8. c. 1. In a dwel- 
ling-zouſe by day or by night, without breaking the ſame, 
any perſon being therein and put in fear: which amounts 
in law to a robbery : and in both theſe laſt caſes the ac- 
ceſſory before the fact is allo excluded his clergy.—- 
Sccendly, in Larcenies 70 the vue of 55. committed, 1f. 
By breaking any dweliing-houſe, or any out houſe, ſhop, 
or warehouſe thereunto belonging, in the day time, al- 
though no perſon be therein; which alſo now extends 10 


- aiders, abettors, and acceflories, before the fact. Srat. 


39 Elix. c. 1g ; See alſo fat. 3 & 4 . . c. g: Hale 
508, 522: Kelz. 31. — 2d. By privately ftealing goods, 
wares, or merchandize in any ſhop, warchcuſe, coach- 

houle, 
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houſe, or ſtable, by day or by niglit, though the ſame 
be not broken open, and though no perſon be therein; 
which likewiſe extends to ſuch as aſſiſt, hire, or com- 
mand the offence to be committed. Stats. 10 & 11 V. 
3. c. 23: See Foft. 78.—Laſtly, in Larcenies 10 the 


value of 40s. from a dwelling-houſe, or its out-houſes, 


although the ſame be not broken, and whether any per- 
ſon be therein or no, unleſs committed againſt their 
maſters by apprentices under the age of fifteen : This 
alſo extends to thoſe who aid or aſſiſt in the commiſſion 
of any ſuch offence, Stat. 12 Ann. fat. I. c. 7. 


2d. The offence of privately ſtealing from a man's perſon, 
as by picking his pocket, or the like, privily without his 
knowledge, was debarred the benefit of clergy, ſo early 
as by fat. 8. Elix. c. 4. But then it muſt be ſuch a Lar- 
ceny as ſtands in need of benefit of clergy, v:/z. of above 


the value of 124. elſe the offender ſhall not have judg- 
ment of death: for the ſtatute creates no new offence ; 
but only prevents the priſoner from praying the benefit 
.of clergy, and leaves him to the regular judgment of the 
antient law, This ſeverity ſeems to be owing to the eaſe 


with which ſuch offences are committed, the difficulty of 


guarding againſt them; and the boldneſs with which they 


were practiſed (even in the Queen's court and preſence) 
at the time when this ſtatute was made: beſides that it is 
an infringement of property, in the manual occupation 
or corporal poſſeſſion of the owner, which was an offence 
even in a ſtate of nature. 4 Comm. c. 17. 


LARDARIUM, The larder, or place where the lard 
and meat were kept. Paroch. Antiq. p. 496. 

LARDERARIUS REGIS, The King's larderer, or 
clerk of the kitchen. Covell, | 

LARDING-MONEY. In the manor of Bradford in 
the county of Wilis, the tenants pay to their lord a ſmall 
yearly rent by this name; which is ſaid to be for liberty 
to feed their hogs with the maſt of the lord's woods, the 
tat of a hog being called lard : Or it may be a commu- 
tation for ſome cultomary ſervice of carrying ſalt or meat 
to the lord's larder. This was called /ardarium in old 
charters; & decimam lardarii de haga. Mon. Ang. tom. 1. 


p. 321. | 
LARONS, Fr.] Thieves; mentioned in the ſtatute 
18 Ed. 2, for view of frank- pledge. 
LASTATINUS, Often occurs in VMalfiugbam, and 
ſignifies an aſſaſſin or murderer. Anno 1271. | 
LAST, Sax. Hlaſtan, i.e. oxus, Fr. left.) Denotes a 
burden in general, and particularly a certain weight or 
meaſure of fiſh, corn, wool, leather, pitch, Sc. As a 
laſt of white herrings, is twelve barrels, of red herrings, 
twenty cades or thouſand, and of pilchards, ten thou- 
ſand; of corn, ten quarters, and in ſome parts of Z»g- 
land twenty-one quarters; of wool, twelve ſacks; of 
leather, twenty dickers, or ten ſcore ; of hides or ſkins, 
twelve dozen; of pitch, tar, or aſhes, fourteen barrels ; 
of gunpowder, twenty-four firkins, weighing a hundred 


pound each, &c. See Stats. 32 Her. 8.c. 14: 1 Fac. 


1. c. 33: 15 Car 1. c. 7: and this DiQionary, title 
Weights & Meaſures, | | 
LAST-COURT, In the Marſhes of Kent, is a court 
held by the twenty- four jurats, and ſummoned by the 
bailifs; wherein orders are made to lay and levy taxes, 


iümpoſe penalties, <c. for the preſervation of the ſaid 


marſhes. Hift. of Iinbanking and Draining, f. 5 4+ 


LATITAT. 


LASTAGE, /aftagium] A cuſtom exaQted in ſome 
fairs and markets, to carry things bought where one 
will, by the interpretation of Raftal : But it is more 
accurately taken for the ballaſt or lading of a ſhip, 
Laſtage is alſo defined to be that cuſtom which is paid 
for wares ſold by the laſt; as herrings, pitch, Sc. 
LASTAGE AND BALASTAGE, See Balla, 


LAST HEIR, Ultimus heres] He to whom land c 
comes by eſcheat for want of lawful heirs ; that is, i p 
ſome caſes the Lord of whom they held, but in other; 0 
the King. Brack. lib. 7. c. 17. See this Dictionary, titles tl 
Deſcent ; Ejcheat; Heir; Tenure, w 

LATERA, Sides-men, companions, aſſiſtants. Cry), jo 

. LATERARE, To lie fide-ways in oppoſition to lying ar 
end ways; uſed in the deſcription of lands. Chart, 4c, Fl 

LATHE, Lr, LEID, or LEITUEx, Lain, 1. 
Leda, Sax. læibe.] A great part of a county, containing 1 
three or four hundreds, or wapentakes; as it is uſcd in 
Kent and Suſſex, in the latter of which it is called a rape, eff 
1 Comm. 116; Leg. Ed. Confef. c. 35: Pat. 1. H. 4. jar, Wl 
8. m. 8: See Trithing. tur 

LATHREVE, LE DOR EVH or TrriTHiGNRevs, gin 
The Officer under the Saxon government who had Co 
authority over that diviſion called a Lathe, See 7rithing. Coy 
reve. ; cou 

LATIMER, Is uſed by Sir Edward Che for an in- Mit 
terpreter, 2 IA. 5 15. It ſeems that the word is mil. the 
taken, and ſhould be Latiner becauſe heretofore he that * 
underſtood Latin, which in the time of the Romans was 1 
the prevailing language, might be a good interpreter, NY 
Camden agrees, that it ſignifies a Frenchman or inter- pot 
preter, and ſays the word is uſcd in an old inquiſition, the 
Britan. fol. 598. It may be derived or corrupted from n 
the Fr. /atinter, g. d. latiner. Cowell, bei { 

LATIN. There are three ſorts of Latin. 1. Good * 
Latin, allowed by grammarians and lawyers. 2, Fail King 
or incongruous Latin, which in times paſt would abate ee 
original writs; though not make void any judicial um, A 
declaration, or plea, Sc. And 3. Words of Art, know 1 55 
only to the Sages of the law, and not to grammarians, * Ry 
called Lawyers” Latin. 1 Lil. Abr. 146, 147 : See ſta, * 
36 Ed. 3. c. 15; which directed all pleas, Sc. to be de- Ki 0 
bated in Engliſb and recorded in Latin; but now, by =D 
flats. 4 Geo. 2. c. 26: 6 Geo. 2. c. 14, the records Wi 
and proceedings are to be in Englih. Formerly tie * 
uſe of a word not Latin at all, or not ſo in the ſenſe i 40 fo 
which uſed, might in many caſes be helped by an #n a 3 
glicè; though where there was a proper Latin word {dt SN 
the thing intended to be expreſſed, nothing could hep wa 
an improper one. And when there was no Labin for | "0 
thing, words made which had ſome countenance of Latin * 
were allowed good, as Vel vetum, Angiice velvet, Cc. 0 not to | 
Rep. 133. See title Prece/s. | Flis. » 

LAIUINARIUS, An interpreter of Latin, or Latiith 2 
from the Fr. latizier. 2 Iuſi. 515. See Latimer. is alloy 
LATITAT, A writ whereby all men are or|ginuy after it 
called to anſwer in perſonal actions in the King's Bench bill. C. 
having its name upon a ſuppoſition that the defendant ſho 
doth lurk and lie hid, and cannot be found in the coun tain pu; 
of Middleſex to be taken by bill, but is gone into ſons may be 
other county, to the ſherif of which this writ is directs Daman 
to apprehend him there. F. N. B. 78. Terms de Lc). out a Bi 

The origin of it is this: In antient time, while tif on the 
King's Bench was moveable, when any man was oy ment of 
| Ver, 
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LATI TAT. 


writ was ſent forth to the ſheriff of Middl:/ox, or any 
other county where the court was reſident, called a Bill 
of Middleſex, to take him ; and if the ſheriff returned 
Ven oft inventus, then a ſecond writ was ſued out, recit- 
og, that it vas teſtified that the defendant Ir and lay 


Ji in another county, and thereby the ſheriff of that 


county was commanded to attach the party in any other 

lace, where he might be ſound : and when the tribunal 
of the King's Bench came to be ſettled at JWeftmin/ter, 
the ſame courſe was obſerved for a long time; but after- 
wards, by the, contrivance of clerks, it was deviſed to 
put both theſe writs into one, and fo attach the defend- 
ant upon a fiction that he was not in the county of Mid. 
dleſex, but lurking elſewhere 3 and that therefore he 
was to be apprehended by the ſheriff of the county 
where he was ſuſpected to be, and lie hid. 

It is called a tum writ, from the words * Teftatum 
ef, It is teſtified,” ifſuing out of B. R. grounded upon a 
Bill of Mida. ęſex, ſuppoſed to be ſued out before, and re- 
turned Non , invertus ; and is in nature of the ori- 
ginal writ Clauſum fregit, on which the praQice is in the 
Common Pleas, 2 Lil, Abr. 147. See this DiR. titles 
Copias ; Common Pleas. A Latitat cannot iſſue into the 
county of Middleſex, except the Court remove out of 


Middleſex into another county, for in the county where | 


the Court of B. R. is, the proceſs mult be by Bill, and 


out of the county by Latitat. 2 Lil. Abr. 147. 


If the writ of Latizat is iſſued during the vacation, 
ir mult be as of the laſt day of the term preceding: A 
proceſs or note is to be made of it on paper for 
the officer by the plaintiff's attorney, together with a 
memorardum or minute of his warrant duly ſtamped, 
weg- to fat. 25 Geo. 3. c. 80. $13. The Latitat 

ing filled up, is to be carried with the note to the 
King's Bench Office, and there the writ is ſigned; from 
whence it is carried to the Seal-Ofice, where it is 
ſealed. See Impey, K. B.—If it is intended to hold the 
defendant to bail, an affidavit of the debt muſt be made, 
an ac etiam introduced into the, body of the writ, the ſum 
iworn to indorſed on the back previous to the figning and 
ſealing of the writ, after which a warrant is to be pro- 
cured from the ſheriff of the county to execute the 
writ. See titles Arre/t ; Bail. 


Where the defendant is in the actual or ſuppoſed ' 


cuſtody of the Marſhal of K. B. upon a Bill of Mid- 
diiſex or Latitat, Cc. the bill exhibited againſt him 
as a priſoner of the Court, is conſidered as the commence- 
next of the ſuit; and the Bill of Meddleex or Latitat 
merely as proceſs to bring him into Court. 1 #{/. go, 
144: 2 Burr, 960. But ſee 3 Burr. 1244.—Such proceſs, 
therefore, may be ſued out, though the defendant ought 
not to be arreſted upon it, before the cauſe of action. Cro. 
Elz. 271: Cro. Jac 561: 1 Ventr. 28: 8 Mod. 343 : 
19177. 142: 2 Burr. 967 : Doug. 62. And the plaintiff 
15 allowed to give in evidence a cauſe of action, ariſing 
after it is ſued out, and before the exhibiting of the 


dill. Corup. 454 


It has been trequently ruled, however, that for cer- 
tain purpoſes a Bill of Midaleſeæ or Latitat, out of B. R., 
may be taken to be in nature of an Original Writ in the 
Common Pleas, Cowp. 456. And a Latilat, even with- 
out a Bill of Middleſex, if properly iſſued and continued 
on the roll, has been holden to be a good commence- 
mY of 1 ſuit to avoid a plea of the ſtatute of lim ita- | 

01. II. 


L Aw. 


| tions; or a tender made after ſuing it out. As to the for « 


mer, ſee Sy. 156, 178: 1 Sid. 5 3, 60: 2 Lord Raym. 
880: *1 Stra. 530: 2 Stra. 736: 2 Ld. Raym 1411 : 
2 Burr. 961: and as to the latter, Cro. Car. 264 : 1 
IF:/{. 141. Lord Halt made a diſtinction between a civil 
and penal action; but upon a Writ of Error, all the 
Judges in the Exchequer Chamber heid that a Larisat 
is a kind of Original in the King's Bench. See Carel. 
233: 2 Ld. Raym. 883. And accordingly in two ſubſe- 
quent caſes it was holden to be a good commencement 
of the ſuit in a penal action. Bridges v. Knapton : Hardi- 
man v. Whitaker : cited 2 Burr. 950: 3 Burr. 1243: 
Cowp, 454. | 

Hence it appears that a Zaritar may be conſidered 
either as the commencement of the action, or on'y as 
proc-fs to bring the defendant into Court; at the elec- 
tion of the plaintiff. Bull. N. P. 151 : 1 WH. 146. 
Though if it be ſtated as the commencement of the action 
to avoid a tender, the defendant may deny that the 
plaintiff had any cauſe of action at the time of ſuing it 
out. 1 Fi £41. Or if it be replied to a plea of the 


ſtatute of limitations, the defendant, in order to main 


tain his plea, may arer the real time of ſuing it out in 
oppoſition to the Tee. 2 Burr, go. See Tidd's Pradtce; 
K. B. c. 14; and this Dictionary, title Limitation of 
Ackiont. 

It was formerly holden that a writ of Latitat did not 
run into ales; but the contrary has ſince been deter- 
mined, and is now the common practice. See 1 i. 1931 
Doug 202—3, {213.) | 

For other matters conneQed with and explanatory of 
the ſubjet of this title, ſee this Dict. titles Preca 
Practice; Ac-ctiam ; King's Bench; Common Pleas; Ca- 

tas, &c. | 

LATRO, Latrocinium.] He who had the ſole juriſ- 
diction ge latrone in a particular place: it is mentioned in 
Leg. Wil. I. See Infangihef, 

LATTA, A Lath. Covell, 

LAVATORIUM, A Laundry, or place to waſh in. 
Applicd to ſuch a place in the porch or entrance of ca- 
thedral churches, where the prieſt and other officiating 
members were obliged to waſh their hands before they 
proceeded to divine ſcrvice. See Liber Statut. Eccl. Paul. 
London, MS. f. 59. 

LAVERBEREAD. In the county of G/amorgar, and 
ſome other parts of }/ale:, they make a fort of food of 
a ſea plant, Which ſeems to be the oylter-green, or tea 
liver-wort ; and this they call Laverbread. | 

LAVINA, Sec Laing. 

LAUDARE, Jo adviteor perſuade. Lg. Eire Con- 


fff. c. 39: Howeden, p. 729. Laudare ſigniſies alſo to ar- 
bitrate; and /audator, an arbitrator. Knight, þ. 2526. 


LAUDUM, Anarbitrament, or award. Halfiagham, 


b. 60. 


LAUNCEGAYS, A kind of offenſive weapons nov 
diſuſed, and prohibited by the at. 7 R. 2. c. 13. | 

LAUND or LAWND, /an4a.] An open field, wich- 
out wood. Blount. 

LAURELS, Pieces of gold coined in the year 1619, 
with the King's head laureated, which gave them the 
name of Laurels; the twenty-ſhilling pieces whereof 
were marked with XX. The ten-ſhillings X., and the 
five- ſhilling piece with V. Camd. Annal. Tac, 1. MS. 

Y LAW, 
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LAW, Sax. /ag; Lat. lex, from lego, or /egendo, | 


chooſing; or rather à /iganio, from binding.] The rule 
and bond of men's actions: or it is a rule for the well- 
governing of Civil Society, to give to every man that 
which doth belong to him. 

Law, in its moſt general and comprehenſive ſenſe, is 
thus defined by B/ack/one, in the Commentaries : A Rule 
of Action; and is applied indiſcriminately to all kinds of 
action, whether animate or inanimate, rational or irra- 
tional.— And it is that rule of action which is pre- 
{cribed by ſome Superior, and which the Inferior is bound 
to obey. 1 Comm. Iutrod. & 2. 

Laws in their more conhned ſenſe, and in which it is 
the buſineſs of works of this nature to conſider them, de- 
note the rules, not of action in general, but of human action 
or conduct. And this perhaps (it has been acutely ob- 
ſerved) is the only le in which the word Law can be 
ſtrictly uſed; for in all caſes where it is not applied to 
Human conduct, it may be conſidered as a metaphor, 
and in every inftance a more appropriate term (as guality 
or property) may be found, When Law is applied to any 
other object than Man, it ceaſes to contain two of its 
eſſential ingredients, di/obedience and puuiſoment. 1 Comm. 
Introd. & 2: and Mr. Chriſtian's note there. 

Municipal Law, is by the ſame great Commentator 
defined to be- A rule of civil conduct preſcribed by 
the Supreme Power in a State; commanding what is 
right, and prohibiting what is wrong.” — The latter 
clauſe of this ſentence ſeems to Mr. Chri/:an to be either 
ſuperfluous or defective, If we attend to the learned 
Judge's expoſition, perhaps we may be inclined to uſe 
the words * efabliſhing and aſcertaining what is right or 
wrong ;”* and all cavil or difficulty will vaniſh. See 
1 Comm. pp. 43=53+ 

Every Law may be ſaid to conſiſt of ſeveral parts — 
Declaratery ; whereby the rights to be obſerved, and the 
wrongs to be eſchewed, are clearly defined and laid down : 
Directory; whereby the Subject of a State is inſtructed 
and enjoined to obſerve thoſe rights, and to abſtain from 
the commiſſion of thoſe wrongs :—Remedial ; whereby a 
method is pointed out to recover a man's private rights 
or redreſs his private wrongs :— Yindicatory ; which im- 
Poſes the ancien whereby it is ſignified what evil or 
penalty ſhall be incurred by ſuch as commit any publick 
wrongs, and tranſgreſs or negle& their duty. See 
1 Comm. 53. 

According to Practon, Lex eft ſanctio juſta, jubens ho- 
neſta et prohibens contraria : And the ſchoolman ſays, Lex 
| bumana eſt quoddam dittamen raticnis, quo diriguntur hu- 
mani actus. The Law is rectum, as it diſcovers that which 
is crooked or wrong; and theſe three qualities are inci- 
dent to the Law, vi. It muſt be j, jubens honeſta, pro- 
hibens contraria: And juſta requires five properties; 
poffabilis, neceſſaria, conveniens, maniſeſta, nullo privato 
commoao, 2 Init. 56, 5 87. 

Laws are arbitrary or poſitive, and natural; the laſt of 
which are eſſentially juſt and good, and bind every where 
and in all places where they are obſerved: Arbitrary 
Laws are either concerning ſuch matter as is in itſelf 
morally indifferent, in which caſe both the Law and the 
matter, and ſubject of it, is likewiſe indifferent, or eon- 
cerning the natural Law itſelf, and the regulating there- 
of; and all arbitrary Laws are founded in convenience, 
and depend upon the authority of the legiſlative power 
which appoints and makes them, and are for maintain- 
10 8 
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ing public order: thoſe which are natural Laws are 
from God; but thoſe which are arbitrary, are properly 
human and poſitive inſtitutions, Selden on Forteſcue, c. 1+, 

The Laws of any country began, when there firſt be. 
gan to be a State in the land : and we may conſider 
the world as one univerſal ſociety, and then that Law by 
which nations were governed, is called jus gentium; if 


the Law which regulates the public order and right of 
them, is termed jus publicum ; and that Law which de. 
termines the private rights of men, is called jus civil, 
Selden, ubi ſupra, See Monte/quieu on this ſubject. 

No Law can oblige a people without their conſent; 
this conſent is either werb:s or fas, i. e it is expreſſed 
by writing, or implied by deeds and actions; and where a 
Law is grounded on an implied aſſent, rebus & fair, it 
15 either Common Law or Cuſtom ; if it is univerſal, it 
is Common Law ; and if particular to this or that place, 
then it is Cuſtom. 3 Salk. 112. 


—ů——— 


Laws were in uſe auciently in Britain, when the Roman; 
had ſeveral colonies here, each of which was governed 
by the Roman Laws: afterwards we had the Laws called 
Merchenlage, Weſt Saxonlage, and Danclage ; all reduced 
into a body, and made one by King EH. Conf}. Magis 
Charta, c. 1. & 14: Camd. Britan. 94. 

At preſent the Laws of England are divided into three 
parts: 1. The Common Law, which is the moſt ancient 
and general Law of the realm, and common to the whole 
kingdom; being appropriate thereto, and having ug de- 
pendence upon any foreign Law whatſoever. See title 
Common Law. 

2, Statutes or Acts of Parliament, made and paſſed 
by the King, Lords, and Commons in Parliament; being 
a reſerve for the Government to provide againſt new 
miſchiefs ariſing through the corruption of the times: 
and by this the Common Law is amended where defect 
ive, for the ſuppreſſion of public evils ; though where. 
the Common Law and Statute Law concur or interfere, 
the Common Law ſhall be preferred. See title Sratutes, 


3. Particular Cuſtoms ; but they mult be particular, 
for a general Cuſtom 13 part of the Common Law of the 
land. Co. Lit. 15, 115. See title Cu/tom. 

Blackſtone divides the Municipal Law of EFng/ond into 


two kinds, Lex non ſcripta, the unwritten or Common Law ; 


The Lex non ſcripta, or unwritten La, includes not 
only general Cuftems, or the Common Law properly ſo 
called; but alſo the parizcrlar Cuſtoms of certain parts of 
the kingdom; and likewiſe thoſe particular Laws, that 
are by cuſtom obſerved only in certain courts and juril- 
ditions, 1 Comm. Iutrod. 5 3. 

There is another diviſion of our Laws; more large 
and particular; as into the Prerogative or Crown Law; 
the Law and Cultom of Parliament; the Common Law; 
the Statute Law; Reaſonable Cuſtoms ; the Law of 
Arms, War, and Chivalry; Eccleſiaſtical or Canon 
Laws; Civil Law, in certain Courts and Caſes ; Forel: 
Law; the Law of Marque and Repriial ; the Law of 
Merchants; the Law and Privilege of the Stannanes, 
Sc. But this large diviſion may be reduced to the com- 
mon diviſion; and all is founded on the Law of Nature 
and Reaſon, and the revealed Law of God, as all other 


Laws ought to be. 1 In}. 11. 
| The 


we conſider the world as made up of particular nations, 


'The Law in this land hath been variable 3 the Roman 


and the Lex ſcri pia, the written, that is, the Sra/ure Low, 


matte 


cumlt 


of En 


taken 


eſtablit 
the civ 

It is 
of a ſol 
of don 
ſons he 
both p: 
can be 
Great 
eſpecia] 
Hit. L 


— 


LAY 


either h 


a5 StA 
ceilaneo 
cuil, bei 
Jaſtice 
books « 
judges, 
Reſponſa 
thoritati 

Thee 
the hig! 
thentic : 


ds * ow „ 


L AW. 


The Law of Nature is that which God at man's cre- 


ation infuſed into him, for his preſervation and direc- 
tion; and this is /ex æterna, and may not be changed : 
and no Laws ſhall be made or kept, that are expreſsly 
zoain the Law of God, written in his Scripture ; as to 
forbid what be commandeth, &c. 2 Shep. Abr. 356. 

All Laws derive their force à lege aatiæ; and thoſe 
which do not, are accounted as no Laws. Forteſcue. No 
Law will make a conſtruction to do wrong; and there 
are ſome things which the Law favours, and ſome it 
diflikes ; it favoureth thoſe things that come from the 
order of nature. 1 72. 183, 197. Alſo our Law hath 
much more reſpec to life, liberty, freehold, inheritance, 
matters of record, and of ſubſtance; than to chattels, 
things in the perſonalty, matters not of record, or cir- 
cumliances. 16:4. 137: 4 Rep. 124. 

As to the mode of interpreting Laws, ſee 1 Comm. 
$2, Of the general foundation of the Laws of Eng- 
land, Id. & 3.-—And of the countries ſubject to the Laws 
of England, 1d. $ 4.—See allo this Dict. titles 1reland ; 
Scotland; Plantations ; Statutes; Common Law ; Canon 
Law; Civil Law, &c. &c. 

Law hath alſo a ſpecial ſignification, wherein it is 
taken for that which is lawful with us, and not elſe- 
where; as tenant by the Curteſy of England, is called 
tenant by the Law of England. 

LAW OF ARMS, Lex armorum.] Is that Law which 
gives precepts how to proclaim war, make and obſerve 
leagues and treaties, to aſſault and encounter an enemy, 
and puniſh offenders in the camp, Sc. The Law and 
Judgment of Arms are neceſſary between two ſtrange 
princes of equal power, who have no other method of 
determining their controverſies, becauſe they have no 
ſuperior or ordinary Judge, but are ſupreme and public 
perſons ; and by the Law of Arms, Kings obtain their 
rights, rebels are reduced to obedience, and peace is 
eſtabliſned: but when the Law of Arms and war do rule, 


the civil Laws are of little or no force. Treat. Laws 57. 


It is a kind of Law among all Nations, that in caſe 
of a ſolemn war, the Prince that conquers gains a right 
of dominion, as well as property over the things and per- 
ſons he has ſubdued; and it is for this reaſon, becauſe 
both parties have appealed to the higheſt tribunal that 
can be, wiz. the trial by Arms and War; wherein the 
Great Judge and Sovereign of the World, in a more 
eſpecial manner, ſeems to decide the controverſy. Hale“ 
Hift. L. 73, 74. 

Common things concerning Arms and War, are un— 
der the cognizance of the Conſtable and Marſhal of 
8 3 KR. 2. fl. 1. c. 2. See titles Cœ alle; Court 
or Chivy 75. : 


LAW. BOOKS. All books written in the Law arc 


either hiflorical, as the Year-Books ; explanatory, ſuch 


«5 Saurdforde's Freatiſe of the Royal Prerogative; miſ- 
cellaneous, as the Abridgments of the Law; monalogi- 
ci, being on one certain ſubject, ſuch as Lambara”s 
Jultice of Peace, c. Fulbect's Parallel, c. 3. The 
books of Reports have ſuch great weight with the 
judges, that many of them are as highly valued as the 
Reſpon/a Prudentum among the Romans, which were au- 
thoritative, Iv Inft. 10. 

The deciſions of Courts (ſays Black/one) are held in 


the higheſt regard, and are not only preſerved as au- 


thentic records in the treaſuries of the ſeveral Courts, 
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but are handed out to public view in the numerous vo- 
lumes of Reports which furniſh the Lawyer's library. 
Theſe Reports are hiftories of the ſeveral Caſes, with a 
ſhort ſummary of the proceedings, which are preſerved 
at large in che record; the arguments on both fides, 
and the reaſons the Court gave for its judgment, taken 
down in ſhort notes by perſons preſent at the determi- 
nations. And theſe ſerve as indexes to and alſo to ex- 
plain the Records, which always, in matters of conſe- 
quence and nicety, the Judges direct to be ſearched. 

Theſe Reports are extant in a regular ſeries, from the 
reign of King Edward II. incluſive; and from this 
time to that of King Henry VIII. were taken by the 
Prothonotarics or Chief Scribes of the Court at the 
expence of the Crown, and publiſhed annually ; whence 
they are known under the denomination of the Zear- 
Books, Blackſtene proceeds to expreſs his wiſh that this 
beneficial cuſtom had been continued. He laments the 
deficiency and inaccuracy of the many Reports from that 
time to the period in which he wrote; and the neglect 
of the appointment which King Fac. I., at the inſtance 
of Lord Bacon, made of tec reporters, with a ſtipend 
for that purpoſe. 1 Comm. Introd. & 3. 

This evil has however been ſince, in a great meaſure, 
remedied, by a very excellent periodical publication at 
the end of each 'Term ; now quoted and well known by 
the name of the Term Reports; which contain the deter- 
minations in the Court of XK. B., commencing with N- 
chaelmas Term, 26 Gee. 3. A. D. 1785 conducted by 
two private gentlemen, then Students, now at the Bar, 
and one of them a Member of the Lower Houſe of 
Legiſlature. This publication has been followed by others 
for the Courts of Chancery and C. P. The public encou- 
ragement given to theſe works, from the accuracy and 
ability with which they are conducted, ſeems a more 
adequate mode of reward than Royal munificence could 
deviſe ; even in a reign diſtinguiſhed for the patronage 
of learning and genius. And there is every reaſon to 
expect that a plan ſo well ſupported will continue to be 


adopted as long as it ſhall pleaſe Providence to preſerve. 


Law, and the Courts of Law, in Great Britain, 

Some of the molt valuable of the ancient Reports are 
thoſe publiſhed by Lord Chief Juſtice Cee; and theſe 
are generally cited, by way of excellence, as The Re- 
ports; thus, 1 Rep: 2 Rep. Fe. while other Reports are 
cited by the name of the Reporter, 1 Yentr: 1 Salk, Cc. 

Beſides the Reporters, there are alſo other authorities 
to whom great veneration and reſpect is paid by the 
ſtudents of the Common Law. Such are Gl/arwil, Brace 
ten, Britton, Fleta, Hengham, Littleton, Statham, Brecke, 
Fitz herbert, Staundforde, and others of ancient date.— 
Hale, Haxekins, Fefter, and others of modern date 


among whom the author of the Commentaries now holds 


an honouravle rank. ] Their treatiſes are cited as autho- 
rity, and are evidence that caſes have formerly hap- 
pened in which ſuch and ſuch points were deter- 
mined, which are now become ſettled and firſt prin- 
ciples, One of the laſt of theſe methodical writers (ac- 
cording to Black/tone) in point of time, whoſe works 
are of any intrinfick authority in the Courts of Juſtice, 
is Sir Edward Cote; commonly called Lord* Cote, from 
his having been, as was already mentioned, Lord Chief 
Jaitice.—He left four volumes of Inſtitutes; the firfi 
being a very extenſive comment upon a little excellent 
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treatiſe of Tenures compiled by Judge Littleton, in the 
reign of Edward IV. This is generally called Coke- Lit- 
tleton, (meaning Cote upon Littleton,) and is ſo cited by 
lawyers ; or ſtill more uſually as Fir Iuſtitute. This has 
been ſince enlarged by the very learned and laborious 
notes of Mr. Hargrave and Mr. Butler; and taken alto- 
gether, is a book of the greateſt value and higheſt au- 
thority in the Law, 

Of late alſo have appeared a vaſt variety of 45r:4ge- 
ments of General Law; and Syſems of particular branches 
of it; which, with the Szatutes at Large, and other pub- 
lications, ſwell Lawyers? libraries to a ſize which they 
perhaps, as well as their clients, would be glad to ſee 
leſſened. But the delay imputed to, rather than ſuffered 
in, Courts of Juſtice, and the multiplication of caſes and 
determinations, is a price which every free and opulent 
commercial nation muſt pay for the innumerable 
dleſſings it enjoys, under ſuch a Government as that 

Jong eſtabliſhed in this country. See Monteſquieu Spir. of 
Laws, lib. vi. c. 2. ; 

LAW-DAY, Lagedayum.] Called alſo View of Frank- 
pledge, or Court-Leet ; was any day of open court; and 
commonly vd for the Courts of a county or hundred. 
Chart. 3G Hen. 3. | | 
LAWING OF DOGS. The cutting off ſeveral claws 

of the fore-feet of dogs in the foreſt, Chart. Fore. c. 6. 
See Expeditate ; Foreſt. | 
- LAWLESS-COURT. A Court held on King*s-H:!] 

at Rochford in Ee, on Wedne/aay morning next after 
Aichaelmas-Day yearly, at cock-crowing ; at which 
Court they whiſper and have no candle, nor any pen and 
ink, but a coal: and he that owes ſuit or ſervice there, 
and appears not, forfeits double his rent. This Court 
is mentioned by Camden, who ſays, that this ſervile at- 
tendance was impoſed on the tenants, for conſpiring at 


the like unſeaſonable time to raiſe a commotion. Camd. . 


- F#$ritan. It belongs to the honour of Raleigh, and is called 
Lawleſs, becauſ: held at an unlawful hour; or quia dicta 
fine lege. The title of it is in rhyme, and in the Court 
Rolls runs thus: 
King's-hill iz a Curia de Domino Rege, 
| Rochford. } * Dizta ſine lege, 
| Tenta eft ibidem 
Per ejuſdem coiſuetudi nem, 
Ante ortum felis 
Luceat niſi polus, 
Seneſcallus jolus 
Nil jeribit nifs colis 
Tatites Voluerit 
Gallus ut cantawerit, 
Per cujus ſeli ſonitus 
Curia e ſummonicus © 
Clamat clam pro rege 
In caria fine lege, 
Et nifs cito venerint 
Citius peenituerint, 
Et aii clam accedan? 
Curia non attendat, 
Qui venerit cum lumine erat in regimine 
Et dum ſunt fine lumine, capti ſunt in crimiue, 
. Curia fine cur. 
Jurata de injuria. 
Fentba ibidem die Mercurii ( ante diem) froximi pot fe tun 
Sancti M.chaelis anno regni regis, &c, ; 


LAY, 
| LAWLESS MAN, Exlex] An outlaw, Brag, 116.3. 


c. I. 

LAW OF MARQUE, from the Germ. march, i. e 
limes.) Is where they that are driven to it, do take 
the ſhipping and goods of that people of whom they 
have received wrong, and cannot get ordinarv juſtice in 
another territory, when they can take them within their 
own bounds and precinfts. Stat. 27 Ed. 3. ff. 2. c. 17, 

LAW MARTIAL, See title Courts Martial. 


LAW MERCHANT, Lex mercator:a.) A ſpecial 
law differing from the Common Law of England, proper 
to merchants, and part of the Law of the realm. And the 
charta mercatoria, 13 Ed. 1. ſtat. 3, grants this perpetual 
privilege to merchaats coming into this kingdom. See 
alſo Stat. 27 Ed 3. ft. 2. cc. 2, 13, 17. 19, 20: Co, Ly, 
182: and this Diet. title Cy/om of Merchants. 

LAW PROCEEDINGS, Of all kinds, as writs, pro. 
ceſſes, pleadings, Oc. are to be in the Engliſh language, 
by fats. 4 Gee. 2. c. 26: 5 Geo. 2. c. 27. Except known 
abbreviations and technical terms, Hat. 6 Geo, 2. c. 14, 
See titles Latin; Prece/s. 

LAW SPIRITUAL, Lex Hiritualis.] The Eccleh. 
aſtical Law, allowed by our laws where it is not again 
the Common Law, nor the ſtatutes and cuſtoms of the 
kingdom: and regularly, according to ſuch Ecclehiafi. 
cal or Spiritual Laws, the Biſhops and other Eccleſi. 
aſtical Judges proceed in cauſes within their cognizance, 
Co. Lit. 344. It was alſo called Law Chriſtian ; and, 
in oppoſition to it, the Common Law was often called 
Lex Terrena, Ec. See titles Canon Law ; Courts, Ectle- 
/caftical. 

LAW OF THE STAPLE, (mentioned in Star. 27 
| Ed. 3./tat. 2. c. 22,) Is the ſame with Law Merchant. 
See 4 . 237, 238, and this Dict. tit. Staple. 

LAWNS. See Cambrics. 

LAWYER, Zegiſta, Legiſpiritus, Juriſconſultus By the 
Saxons called /ihman;] A Counſellor, or one Icarnec in 
the law. See titles Barriſter ; Attorney, 

LAY-CORPORA'TIONS, Are of two ſorts, civil 
and eleemoſynary. The civil are ſuch as are erected for 
a variety of temporal purpoſes. The eleemoſynary ſor: 
are ſuch as are conſtituted for the perpetual diſtribution 
of the free alms, or bounty, of the founder of them to 
ſuch perſons as he hath directed. See title Corporc:Þcn, 

LAY INVESTITURE of BISHOPS. Election was, 
in very early times, the uſual mode of ele vation tothe epi 
copal chair throughout al Chriſtendom 3 and this was pro- 
miſcuouſly performed by the Laity as well as the Clergy: 
till at length, it becoming tumultuous, the Emperors 
and other Sovercigns of the reſpective kingdoms of Ei- 
robe took the appointment in ſome degree into their 
own hands; by reſerving to themſelves the right of 
confirming theſe cle&10n5, and of granting iaveituore of 
the temporalties, which now began almoſt univertally 
| to be annexed to this ſpiritual dignity ; without which 
Confirmation and Inveſtitute, the elected Biſhops could 
neither be conſecratcd nor receive any ſecular proßtz. 
This right was acknowledged in the Emperor Chart 
5. 273, by Pope Hadrian IJ. and the counci 
of Latera, and univerſally exerciſed by other Chriſtian 
princes : but the policy of the Court of Rome at tie 
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LAY. 


any ſhare zu theſe elections, to confine them wholly 
to the clergy, which at length was completely effect- 
ed; the mere form of election appearing to the people 
to be a thing of little conſequence, while the Crown was 
in poſſeſſion of an abſolute negative, which was almoſt 
equivalent to a direct right of nomination. Hence the 
right of 1 to Biſhopricks is ſaid to have been in 
the Crown of England, as well as other kingdoms in Eu- 
rope,) even in the Saxon times; becauſe the rights of Con- 
fimation and Inveſtiture were in effect (though not in 
fo:m) a right of complete donation. But when, by 
length of time, the cuſtom of making elections by the 
clergy only was fully eſtabliſhed, the Popes began to 
except to the uſual method of pong thoſe Invettitures, 
which was per annulum et baculum, by the Prince's deli- 
vering to the Prelate a ring, and paſtoral ſtaff or cro- 
her; pretending, that this was an encroackment on tne 
Church's authority, and an attempt by theſe {ymbols to 
confer a ſpiritual juriſdiction : and Pope Gregory VII. 
towards the cloſe of the eleventh century, publiſhed a 
bulle of excommunication againſt all Princes who ſhould 
dare to confer Inveſtitures, and all Prelates who ſhould 
venture to receive them. This was a bold ſtep towards 
effecting the plan then adopted by the Roman ſee, of 
rendering the Clergy entirely independent of the civil 
authority: and long and eager were the conteſts ' occa- 
ſioned by this papal claim. But at length, when the 
Emperor fexry V. agreed to remove all ſulpicion of en- 
croachment on the ſpiritual enaracter, by conferring In- 
veſtitures for the future per /ceptrum, and not per annulum 
et baculum; and when the Kings of England and Prance 
conſented alſo to alter the form in their kingdoms, and 
rec-ive only homage from the Biſhops for their tempo- 
ralties, inſtead of inveſting them by the ring and cro- 
lier; the Court of Nome found it prudent to ſuſpend tor a 
while its other pretenſions 

This conceſſion was obtained from King Henry the 
Virſt in Euglaud, by means of that obſtinate and arro- 
gant prelate Archbiſhop Auſclu but King John (about a 
century afterwards) in order t5 obtain the protection of 
tae Pope againſt his diſcontented barons, was alſo pre- 
vailed upon to give up by a charter, to all the mo- 
patteries and cathedrals in the kingdom, the free right 
of electing their Prelates, whether Abbots or Biſhops : 
reſerving only to the Crown the cuſtody of the tempo- 
ralties during the vacancy ; the form of granting a !i- 
cence to elect, (which is the original of our conge dete, 
on refuſal whereof the electors might proceed without it; 
and the right of approbation afterwards, which was not 
to be denied without a rcaſonable and lawful cauſe. This 
grant was expreſsly recognized and confirmed in King 
John's Magna Carta, and was again ellabliſhed by ſta- 
te 25 Ed. 3. f. 6. 5 3. 

But by ſtatute 25 H. 8. c. 20, the ancient right of 
Veinination was, in effect, reſtored to the Crown. See 
1 Con. 357: and this Dict. title B. 

LAT-FEE, frodum laicum.} Lands held in fee of a 
ay-lord, by the common ſervices to which military te- 
nure was ſubject; as diſtinguiſned from the eccleſiaſtical 
holding in Fraalalmeigu, diſcharged from thoſe burdens. 
Aena Cie. See title Teures. 

| LAYMAN, One that is not of the Clergy; the 
tin word Laicus ſignifying as much as populus, that 
#dich is common to the people, or belongs-to the laity. 
at, Dich. 
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LAYSTALL, Sax.] A place to lay dung or ſoil in. 

LAZARETS. Places where quarantine is to be per- 
formed, by perſons coming from infected countries. Eſ- 
caping from them, felony without benefit of clergy. Sec 
ftats. I Jac. 1. c. 31: 26 Geo. 2. c. 6: 29 Geo. 2. c. 8: 
and this Dict. titie Plague. 

LAZZ1. The Saxons divided the people of the land 
into three ranks ; the firſt they called Eailiagi, which 
were ſuch as are now nobility ; the ſecond were termed 
Frilingi, from friling, ſignifying that he was born a 
freeman, or of parents not ſubje& to any ſervitude, 
which are the preſent gentry : and the third and laſt 
were called Lazzi, as born to labour, and being of 
a more ſervile ftate than our ſervants, becauſe they 
could not depart from their ſervice without the leave 
of the lord ; but were fixed to the land where born, and 
inthe nature of ſlaves: hence the word /azzz, or lazy, 
ſignifies thoſe of a ſervile condition. Nithardus de Sax- 
onibus, lib. 24.—Tt is remarkable that the lower claſs of 
people, at Naples, are called Laxareni. 

LEA OF YARN, A quantity of yarn, ſo called; and 
at K:ddermin/icr it is to contain 200 threads on a reel four 
yards about. See fat. 22 & 23 Car. 2. c. 8. 

LEAD, Stcaling of lead affixed to a houſe, &c. trarſ- 
portation for ſeven years. 4 Geo. 2 c. 32. And fee fat. 
29 Ces. 2. c. 30, and this Dict. titles Felony ; Larceny 11, 

LEAGUE, An agreement between Princes, &c. 
Alſo a meaſure of way by ſea, or an extent of land, 
containing molt uſually three miles. Breakers of leagues 


and truces, how puniſhed for offences done upon the ſeas. 


See /tats. 4 1 c. 7: 31 H. 6. c. 4: See titles Con- 
ruce ; Trace. 

LEAK, or LECHE, from Sax. Leccias, to let our 
water.] In the biſhoprick of Darbam is uſed fora gutter ; 
ſo in Jerihire any ſlough or watery hole upon the road is 
called by this name: and hence the water tub to put 
aſues in to make a lee for waſhing of clothes, is in ſome 
parts of England termed a Leche. Correll, 

LEAKAGH, An allowance of twelve fer cent. to mer- 
chants importing wine, out of the Cuſtoms z and of tuo 
barrels in twenty-two of ale to brewers, Sc, out of the 
duty of Exciſe. Merch. Didt. 

LEAP, A net, engine or wheel, made of tw 
catch fiſh in. Stat. 4 & 5 V. & M. c. 23. Sce 

LEAP-YEAR. See titles Biſſetile; ] can. 


LE A8 


Fro locatis, letting; otherwiſe called a Demi, dimi 

io, from dimittere to depart with.] A letting of lands, 
terements or hereditaments to another for term of lite, 
years, or at will, fer a rent referved. Co. Lit. 43. 

A Leaſe is properly a conveyance of any lands or te- 
nements, uſually in conſideration of rent, or other annual 
recempence, made for life, for years, or at will ; but 
always for a leſs time than the Leftor hath in the pre- 
miſes; for if it be for the whole intereſt it is more pro- 
perly an aſſignment, than a Leaſe, He that letteth 15 
called the Lr. and he to whom the lands, Sc. are let, 
is called the Lejce. Shep. Touchſt. c. 14 : 2 Conm. c. 20. 

A Leate for years is allo thus defined : A contract 
between Leflor and Leiſee for the potic hon and profit 
of lands, Sc. on the ene fide, and a recompence for 
rent or other income on the other. Pac. br. tile Legies. 
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LEASE, 


This word is alſo ſometimes, though improperly, ap- 
plied to the eſtate, i. e. the title, time, or intereſt the 
Leſſee hath in the thing demiſed ; and then it is rather 
referred to the thing taken or had, and the intereſt of 
the taker therein; but it is more accurately applied ra- 
ther to the manner or means of attaining or coming 
to the thing letten. See Sep. Touchſt. c. 14. | 

The uſual words of operation in a Leaſe are “ De- 
mile, grant, and to farm let, —dimiſi, conceſi, & ad 
firmam tradidi.''—Farm or feorme, is an old Saxon word 
ſignifying proviſions. Spelm. Glo, 229. And it came to 
be uſed inſtead of rent or render, becauſe antiently the 
greater part of rents were reſerved in proviſions ; in 
corn, in poultry, and the like; till the uſe of money be- 
came more frequent; ſo that a farmer, firmarius, was 
one who held his lands upon payment of a rent or 
Feorm? ; though at preſent, by a gradual departure from 
the original tenſe, the word farm is brought to ſignify 
the very eſtate or lands ſo held, upon farm or rent, By 
this conveyance an eſtate for life, for years, or at will, 
may be created either in corporeal or incorporeal here- 
ditaments; though livery of ſeiſin is indeed incident 


and neceſſary to one ſpecies of Leaſes, viz. Leaſes for 


life of corporeal hereditaments, but to no other. 
Whatever reſtriction, by the ſeverity of the feudal 
law, might in times of very high antiquity, be ob- 
ſerved with regard to Leaſes; (ſee title Tenures;) yet 
by the Common Law, as it has ſtood for many centuries, 
all perſons ſeiſed of any eſtate might let Leaſes to en- 
dure fo long as their own intereſt laſſed, but no longer. 
Therefore Tenant in fee- ſimple might let Leaſes of any 
duration, for he hath the whole intereſt; but tenant in 
tail, or tenant for life, could make no Leaſes which 
ſhould bind the iſſue in tail or reverſioner; nor could a 
huſband, ſeiſed ;ure uxoris, make a firm or valid Leaſe 
for any longer term than the joint lives of himſelf and 
his wife, for then his intereſt expired. Yet ſome te- 
pants for life, where the fee-ſimple was in abeyance, 
might (with the concurrence of ſuch as have the guar- 
Cianſhip of the fee) make Leaſes of equal duration with 
thoſe granted by tenants in fee-ſimple ; ſuch as parſons 
and vicars with conſent of the patron and ordinary. Co. 
Litt. 44. So alſo biſhops and deans, and ſuch other ſole 
eccleſiaſtical corporations as are ſeiſed of the fee- ſimple 
of land in their corporate right, might, with the concur- 
rence and confirmation of ſuch perſons as the law re- 
quires, have made Leaſes for years, or for life, eſtates in 
tail, or in fee, without any limitation or control. And 
corporations aggregate might have made what eſtates 
they pleaſed, without the confirmation of any other per- 
ſon whatſoever. Whereas now, by ſeveral ſtatutes, this 


power where it was unreaſonable, and might be made an 


2 uſe of, is reſtrained ; and, where in the other caſes the 
reſtraint by the Common Law ſeemed too hard, it is in 


ſome meaſure removed. The former ſtatutes are called 


the re/raining; the latter, the enabling ſtatute. 2 Comm. 
c. 20. See poft II. 

Having premiſed thus much, the further inſormation 
on this ſubje& may be thus conveniently claſſed : 


I. Of Leajes in general; by Perſons enabled to make 
them at Common Law, 
1. Of the Nature of a Leaſe, and Leaſehold 


Eſtate, and the Conſtruction of Words in grant- 
ing thereof, 


LEASE. 


I. 2. By whom Leaſes may be granted; and hs, 
ſhortly of Leaſes made by virtue of Powers, — 
[See alſo this Dictionary, title Poawer,] 

3. Of Covenants in Leaſes, and how far Aſſignee: 
are affefed by them. See alſo this Diction. 
ary, titles Covenant; A/ignment.] 

4. Of the Expiration of Leaſehold Tenures, and of 
Notice to Tenants to quit, —[ See alſo this Dic. 
tionary, title Ejedtment.] 


II. Of Leajes under the enabling and reſtraining 


Statures. 


III. OV Acceptance of Rent. . 


1. Where it Hall | 
2. Where ha not ; confirm @ kan, ke. 

For other matters relative to Leaſes, ſee particularly 
Bac, Abr. title “ Lealrs and Terms for Tears,“ recom- 
mended by Black/ione to particular notice. See allo Shep, 
Touch. c. 14; and this Dictionary, titles Rent; Deed; 
and the other titles above referred to. See the „an. 


4 Ges. 2. c. 28: 11 Geo. 2. c. 19, under title Rent, 


I. 1. A LEasz may be made either in writing or by 
word of mouth: it is ſometimes made and done by record, 
as Fine, Recovery, &c. and ſometimes and molt fre- 
quently by writing, called a Leaſe by Indenture; albeit, 
it may be alſo made by deed- poll; and ſometimes allo it 
is (as it may be of land or any ſuch like thing grant- 
able without deed for life, or never ſo many years) by 
word of mouth, without any writing; and then it is called 
a Leaſe- parol. Sheph. Touchſt, c. 14.— But by the fta- 
tute of frauds, fat. 29 C. 2. c. 3, Leaſes of lands mult 
be in writing, and ſigned by the parties themſcives, or 
their agents duly authorized, otherwiſe they will ope- 
rate only as Leaſes at Will ; except Leaſes not exceeding 
three years. 

A parol agreement to leaſe Jands for four years 
creates only a tenancy at will. 4 Term Rep. 680, 

A Leaſe may be made by all the ways above men- 
tioned, either for life, for years, or at will.—For life; 
as for life of the Leſſee, or another, or both.— For years, 


i. e. for a certain number of years, as 10, 10O, 1000, or 


io, ooo years, months, weeks, or days, as the Leſſor and 
Leſſee do agree. And then the eſtate is properly called 
a term for years; for this word term doth not oviy 
ſignify the limits and limitation of time, but alſo the 
eitate and intereſt that doth paſs for that time. hel? 
Leaſes for years do ſome of them commence % pre/ent, 
and ſome in futuro at a day to come; and the Leale that 
is to begin zu futuro is called an interefſe termini, or future 
intereſt.— At will; z. e. when a leaſe is made of land to 
be held at the will and pleaſure of the Leſſor and Leſſee 
together; and ſuch a Leaſe may be made by word ef 
mouth, as well as the former. Sheph. Touch. c. 14. 

If the Leaſe be but for half a year, or a quarter, c 
any leſs time, this Leſſee is reſpected as a tenant tor 
years, and is ſtiled ſo in ſome legal proceedings; a year 
being the ſhorteſt term which the law in this caſe takes 
notice of. Litt. 5 58. 

Theſe eſtates for years were originally granted 10 
mere farmers or huſbandmen, who every year rendered 
ſome equivalent in money, proviſions, or other rent, t0 
the Leſſors or landlords; but, in order to encourage 
them to manure and cultivate the ground, they had 3 

| | permanent 
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LEASE I, 1. 


permanent intereſt granted them, not determinable at if he ſhould ſo long continue parſon, is good; for there 


the will of the Lord; and yet their poſſeſſion was 
eteemed of fo little conſequence, that they were rather 
conſidered as the bailiffs or ſervants of the Lord, who 
were to receive and account for the profits at a ſettled 
rice, than as having any property of their own ; and, 
therefore, they were not allowed to have a freehold 
eſtate ; but their intereſt (ſuch as it was) velted after 
their deaths in their executors, who were to make 
up the accounts of their teſtator with the Lord and his 
other creditors, and were entitled to the ſtock upon the 
farm. The Leſſee's eſtate might alſo, by the ancient 
law, be at any time defeated 'by a common recovery, 
ſuſtered by the tenant of the freehold, which annihilated 


all Leaſes for years then ſubſiſting ; unleſs afterwards ! 


renewed by the recoveror, whoſe title was ſuppoſed ſu- 
perior to his by whom thoſe Leaſes were granted. 
Co. Litt. 46. 

While eitates for years were thus precarious, it is no 
wonder that they were uſually very ſhort, like the mo- 
dern Leaſes upon rack- rent; and, indeed, we are told, 
that by the aucient law no Leaſes for more than forty 
years were allowable; becauſe any longer poſſeſſion 
(elpecially when given without any livery, declaring the 
nature and duration of the eſtate) might tend to defeat 
the inheritance. Mirr. c. 2. $ 27: Co. Litt. 45, 6. 
Yet this law, if ever it exiſted, was ſoon antiquated; for 
we may obſerve, in Magex's collection of ancient inſtru- 


ments, ſome Leaſes for years of a pretty early date, 


which conſiderably exceed that period ; and long terms 
for three hundred or one thouland years were cer— 
tainly in uſe in the time of Edward III, and probably of 
Eqward I. But certainly when by the Hat. 21 Hen. 8. 
. 5, the termor (that is, he who is entitled to the term 
ol years) was protected againſt theſe fictitious recoveries, 
and his intereſt rendered ſecure and permanent, long 
terms began to be more frequent than before ; and were 
afterwards extenſively introduced, being found extremely 
convenient for family ſettlements and mortgages ; con- 


tinuing ſubje& however to the ſame rules of ſucceſſion, 


and with the ſame inferiority to freeholds, as when they 
were little better than tenancies at the will of the land- 
lord. 2 Comms. c. g. 

Every eftate which muſt expire at a period certain 
and prefixed, by whatever words created, 1s an eſtate for 
years, and therefore this eſtate is frequently called a 
term, 109922445, becauſe its duration or continuance is 
bound. d, limited, and determined; for every ſuch eſtate 
muſt nave acertain beginning and certain end. Co. Litr. 
45. But id certum eft, quod certum reddi poteft : therefore, 
a man make a Leaſe to another, for ſo many years as 
J. S. ſnall name, it is a good Leaſe for years; for 
though it is at preſent uncercain, yet when F. S. hath 
named the years, it is then reduced to a certainty. 6 Rep, 
35. If no day of commencement is named in the 
creation of this eſtate, it begins from the making, or de- 
very of the Leaſe, Co. Litt. 46. A Leaſe for ſo many 
Fears as F. S. ſhall live, is void from the beginning; tor 
tis neither certain, nor can ever be reduced to a cer- 
tanty, during the continuance of the Leaſe. Co. Lit. 45. 
And the fame doctrine holds if a parſon make a Leaſe ot 
bis glebe, for ſo many years as he ſhall continue parſon 
of Dale, for this is till more uncertain. But a Leaſe 
for twenty or more years if J. S. ſhall ſo long live, or 


LEASE Il. 1. 


is a certain period fixed, beyond which it cannot laſt, 
though it may determine ſooner on the death of J. S. or 
his ceaſing to be parſon there. Co. Lzze. 45. 

If a parſon makes a Leaſe of his glebe tor three years, 
and ſo from three years to three years, ſo long as he 
ſhall be parſon, it is a good Leaſe for ſix years, if he con- 
tinue parſon ſo long. G Rep. 35: 3 Cre. 511. 

The law reckons an eſtate for years inferior in intereſt, 
as compared to an eſtate for life, or an inheritance; an 
eſtate for life, even if it be pur auter vie, is a freehold ; 
but an eſtate for a thouſand years 15 only a chattel, and 
reckoned part of the perſonal eſtate, Co. Liit. 45. 
Hence it follows, that a Leaſe for years may be made ro 
commence ix futuro, though a Leale for life cannot, As 
if one grants lands to another to hold from Mzchaelmas 
next for twenty years, this is good; but to hold from Mi- 
chaelmas next tor the term of his natural life, is void. For 
no eſtate of freehold can commence in futuro, becauſe it 
cannot be created at common law without hvery of ſeiſin, 
or corporal poſſeſſion of the land; and corporal poſſeſſion 
cannot be given of an eſtate now, which is not to com- 
mence now, but hereafter. 5 Rep. 94. And becaule no 
livery of ſeiſin is neceſſary to a Leaſe for years, ſuch 
Leſſee is not ſaid to be /ei/ed, or to have true legal ſeiſin 
of the lands. Nor indeed does the bare Leaſe veſt 
any eſtate in the Leſſee; but only gives him a right of 
entry on the tenement, which right is called, as has 
been already remarked, hs intereſt in the term, or intereſ/e 
termini : but when he has actually ſo entered, and thereby 
accepted the grant, the eſtate is then and not before 
veſted in him, and he is , not properly of the 
land, but of the term of years; the poſſeſſion or ſeiſin 
of the land remaining ſtill in him who hath the free- 
hold. Co. Litt. 46. Thus the word ferm does not merely 
ſignify the time ſpecified in the Leaſe, but the eſtate alſo 
and intereſt that paſſes by that Leaſe ; and therefore the 
term may expire, during the continuance of the time, 
as by ſurrender, forfeiture, and the hike. For which 
reaſon, if one grant a Leaſe to A. for the term of three 
years, and after the expiration of the ſaid term, to B. 
for ſix years, and 4. ſurrenders or forfeits his Leaſe at 
the end of one year, B's intereſt ſhall immediately take 
effect; but if the remainder had been to B, from and 
a'ter the expiration of the ſaid Free years, or from or 
after the expiration of the ſaid ie, in this caſe B's inte- 
reſt will not commence till the time is fully elapſed, 
whatever may become of 4's term. Co, Lit. 45. 

Generally, to the making of a good Leaſe ſeveral 
things neceſſarily concur; there muſt be a Leflor not 
reſtrained from making a Leaſe; a Leſſee not diſabled 
to receive; a thing demiſed which is demiſable, and a 
ſufficient deſcription of the thing demiſed, Sc. It it be 
for years, it muſt have a certain commencement and de- 
termination; it is to have all the uſual ceremonies, as 
ſealing, delivery, Oc. and there muſt be an acceptance 
of the thing demiſed. Litt. $56: 1 I. 46: Plowd. 
272, 523. Whether any rent be reſerved upon a Leaſe for 
lit-, years, or at will, or not, 15 not material, except 
only in the caſes of Leaſes made by tenant in tail, huſ- 
band and wife, and eccleſiaſtical perſons under fat. 32 
H. 8. c. 28. (See 2% II.) Sheph. Touch. c. 14. 

A freehold Leaſe for three lives, differs from a chat- 
tel Leaſe only in this, viz. That the habendum is = the 
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the eſfect of a Leaſe for years, Tc. I cod Int. 266. But 


a Leaſe, Cro. Elix. 486. In a covenant with the words 


miſe of a Leaſe to be made to him, lays out money on 


LEASE I. 1. 


J.eſſee, his heirs and aſſigns, for and during the natural | 
lives of him the ſaid C. D. E. his wife, and 7. D. his 
ſon, and during the life natural of every and either of 
them longeſt living. And in every covenant, the Leiſce 
covenants for himſelf, his heirs and aſſigus; and the 
covenants are the ſame as in a chattel Leaſe; with the 
addition of a letter of attorney at the end, to deliver 
poſſeſſion and ſeiſin, as in a deed of feoffment. Di. 

A demiſe having no certain commencement is void; 
for every contract ſuſſicient to make a Leaſe ought to 
have certainty in commencement, in the continuance, 
and in the end. Yargh. 85: 6 Rep. 35. A Leaſe at will, 
is at the will of the Leſſor or Leſſee; or regularly at the 
will of both parties. 1 [»f. 55. | 

Leaſzs exceeding three years muſt be made in writing; 
and if the ſubſtance of a Leaſe be put in writing, and 
ſi gned by the parces, though it be not ſealed, it ſhall have 


a Leaſe in writing, though not under ſea], cannot be 
given in evidence, unleſs it be ſtamped. 1 Term Rep. 735 

Articles with covenants to let and make a Leaſe of lands, 
for a certain term, at ſo much rent, hath been adjudged 


© have, poſſeſs and occupy lands, in conſideration of a 
yearly rent, without the word demiſe,” it was held a 
good Leaſe : and a licence to occupy, take the profits, 
Sc. which paſſeth an intereſt, amounts to a Leaſe. 
3 Bulft, 204: 3 Salk. 223. An agreement of the par- 
ries, that the Leſſee ſhall enjoy the lands, will make a 
Leaſe; but if the agreement hath a reference to the 
Leaſe to be made, and implies an intent not to be per- 
feed till then, it is not a perfect Leaſe until made after- 
wards, Bridg. 13: 2 Shep. Abr. 374. If a man, on pro- 


the premiſes, he ſhall oblige the Leſſor afterwards to 
make the Leaſe; the agreement being executed on the 
Leſſee's part, where no ſuch expence hath been, a bare 
promiſe of the Leaſe for a term of years, though the 
Leſſee have poſſeſſion, ſhall not be good without ſome 
writing. Preced. Can. 561. See title Agreement. 

A paper containing words of preſent contract, with 
an agreement that the Leſſee ſhould take poſſeſſion im- 
mediately, and that a Leaſe ſhould be executed in future, 
operates only as an agreement for a Leaſe, and not as a 
Leaſe itſelf, 1 Term Rep. 735. 

An inſtrument on an agreement-ſtamp reciting that 
A, in caſe he ſhou'd be entitled to certain copyhold pre- 
miſes on the death of B. would immediately demiſe the 
ſame to C; declaring, that he aid thereby agree to de. 
miſe and let the ſame, with a ſubſequent covenant to 
procure a licence to let, from the Lord, operates as an 
agreement for a Leaſe, and not as an abſolute demiſe. 
2 Term Rep. 739. 

Words in an agreement that 4. ſhall hold and en- 
joy, fc. if not accompanied with ee, words, ope- 
rate as words of preſent demiſe; otherwiſe, if they be 
followed by others, which ſhow that the parties in- 
tended that there ſhould be a L aſe in future. The 
whole muſt depend on the intention of the parties. 
5 Term Rep. 163. 

Theſe words in an inſtrument, “ B- it remembered 
that J. B. hath let, and by theſe preſents doth demiſe, 
Ec. h.1d to operate as a preſent demiſe, although 


q 


the inflrument contained a further coyenant for a future 
Leaſe. 5 Term Rep. 165. 
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Though a Leaſe for life cannot be made to commengs 
in flats, by the common law, becauſe livery carat 
be made to a future eſtate, yet where a Leaſe is made 
for life, habendun at a day to come, and aſter the da 
the Leifor makes livery, there it ſhall be pood; and 2 
Leaſe in reverſion may be made for life, which com. 
mences at a day chat is future. 5 Rep. 94: Heb, zig: 
1 Lat. 5. A Leaſe for years may begin from a day pf, 
or to come, at Michaclmas laſt, Chriftmas next, three gr 
four years after, or after the death of the Leffor, E.. 
though a term cannot commence upon a Continzeney 
which depends on another contingency. 1 14. 5. 
1 Rep. 156. If one make a Leaſe for years, after the 
death of A. B. if he die within ten years, this is a good 
leaſe, in caſe he dies within that time, otherwiſe pot. 
Plowd. 70. And where a man has a leaſe of lands for 
eighty years, and he grants it to another to hold fo 
thirty years, to begin after his death, it will be good 
for the whole thirty years, provided there be ſo many of 
the eighty to come at the time of the death of the 
Leſſor. Bro. Grant, 54: 1 Rep. 155. A Leaſe made 
from the Leſſor's death, until a certain year, (:. e. A. D. 
1800,) is good: and if a Leaſe be during the minority 
of F. S. or until he ſhall come to the age of twenty-one 
years, theſe are good Leaſes; and it he dies before his 
full age, the Leaſe is ended. Hob. 155. A perſon grants 
a rent of 20. a year, till an hundred pounds be paid, it 
is a Leaſe of the rent for five years. Co. Lit. 42. If a 
man makes a Leaſe of land to another, until he (ial 
levy out of the profits one hundred . pounds, or he is 
paid that ſum, Sc. this will be a Leaſe for life, de- 
terminable on the payment of the hundred pounds, 
if livery and ſeiſin be made; but if there is no livery, it 
will not be good for years, but void for incertainty, 
21 Afiſ. 18: Ploꝛod. 27: 6 Rep. 35. See Livery of Srijin, 

A Leaſe for years to ſuch perſon as 4. B. ſhail name, 
is not good ; though it may be for ſo many years as he 
ſhall name, not as ſhall be named by his executors, ©, 
for it muſt be in the life-time of the parties. Hab. 173: 
Moor, 911. | 
If one makes a Leaſe for a year, and ſo from yearto 
year, it is a Leaſe for two years; and afterwards it i 
but an eſtate at will. 1 Mod. 4: 1 Lutw. 213. Andi 
from three years to three years, it is a good Leale for 
ſix years; alſo if a man make a Leaſe for years, with- 
out ſaying for how many, it may be good for two years, 
to anſwer the plural number. Vd’, ut. 265. 

Leaſe for one year, and fo for two or three years, 
or any further term of years, as Leſſor and Leſſee {tall 
think fit and agree, after the expiration of the ſaid term 
of one year; this is a good Leaſe for two years; andatter 
every ſubſequent year begun, is not determinable il 
that be ended. + Vilſ. part 1. p. 262. But if the on- 
ginal contract were only for a year, or if it were 2t f 
much per aun. rent, without mentioning any time Cer- 
tain, it would be a tenancy at will after the expiration 


of the year; unleſs there were ſome evidence by a fe. 


gulzr payment of rent annually or half vearly, that the 
intent of the parties was that he ſhould be tenant for 4 
year. Bull. N. P. 8,. (zd edit.) 

A Leaſe in 1785 for three, fix, or nine years, deter- 
minable in 1788, 91, 94, is a Leaſe for nine years, de- 


|. terminable at the end of three or fix years, by either 
of the parties on giving reaſonable notice to ad, 


If 


3 Term Rep. 463. 
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ra tenant from year to year hold for four or five years, 
either he or his landlord, at the expiration of that time, 
may declare on the demiſe as having been made for ſuch 
a number of years. 1 Term Rep, 380: See Sai. 414. 

In caſe of a tenancy from year to year, as loug as 
both parties pleaſe, if the tenant die inteſtate, nis admi- 
niſtrator has the ſame intereſt in the land which the 
Inteſtate had. 3 Zerm Rep. 13. 

A Leſlee hath a term for a year by parol, and fo 
from year to year, ſo long as both parties pleaſe ; if the 
Leſlze enters on a ſecond year, he is bound for that year, 
and ſo on: and if there is a Leaſe by deed for a year, 
and ſo from year to year as long as both parties agree, 
this is binding but for one year; though if the Leltee 
enters upon the ſecond year, he is for that year bound: 
if it is for a year, and ſo from year to year, fo long as 
both parties agree, till hx years expire; this is a Leate 
for ſix vears, but determinable every year at the will of 
either party: but if it is for a year, and fo from year to 
year till ſix years determine, this is a certain Leaſe for 
fix years. Mad. Ca. 215. If A. make a Leaſe of land to B. 
for ten years, and it is agreed between them, that he 
ſhall pay fifty pounds at the end of the faid term, and if 
he do ſo, and pay fifty pounds at the end of every ten 
years, then the ſaid B. ſhall have a perpetual demiſe 
and grant of the lands, from ten years to ten years con- 
tinually following, extra memoriam Heim, & c. Though 
this be a good Leaſe for the fiſt ten years, as for al 
the reſt, it is incertain and void: by covenant a further 
Leaſe may be made for the like term of years, Ploccd. 
192: 2 Shep. Abr. 376. 

A. and B. covenaut in a Leaſe for ſixty-one years, 
& that at any time within one year after the expiration 
of twenty years of the ſaid term of fixty-one years, upon 
the requeſt of the Leſſee, and his paying G/. to the Leſ- 
lors, they would execute another Leaſe of the premiſes 
unto the Leſſee, for and during the further term of 
twenty years, to commence from and after the expiration 
of the ſaid term of ſixty-one years: and ſo in like manner, 
at the end and expiration of every twenty years, during 
the ſaid term of ſixty- one years, for the like conſidera- 
tion, and upon the like requeſt, would execute another 
Leaſe for the further term of twenty vears, to commence 
at and from the expiration of the term then laſt before 
granted.” Under this covenant the Leſſee cannot claim 
a further term of twenty years after the end of the 
Leaſe ;; if he has omitted to claim a further term at the 
end of the firſt and ſecond twenty years in the Leaſe. 
1 Term Rep. 229. 

A Leaſe made to a man for ſeven years, if D. ſhall 
live ſo long, who is dead when the Leaſe is made; by 
tus tue Leſſee hath an abſolute Leaſe for ſeven years. 
9 R. 63, Leaſe for life is granted, and ſays, that if the 


| Leſſze within one year do not pay 20s. then he ſhall 


dave but a Leaſe for two years; here, if he pays not 


me money, he ſhall have only the two years, although 


very of ſeiſin be had thereon. 1 Injt. 218. If a Leaſe 
de made to .4. B during his own life, and the lives of 
C. and D. it is one entire eſtate of freehold, and fall 
continue during the three lives, and the life of the ſurvivor 
vt them; and though the T.effee can have it no longer 


| tan his own life, yet his aſtignee ſhall have the benefit of 


45 long as the other t are living. 5 Rep. 13: Doc, 
Yor, II. 
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32. Where one grants land by Leaſe to A. B. and C. D. 
to hold to them during their lives, alt,ough the words 
* and the longeſt liver of them” be omitted, they ſhall hold 
it during the life of the longeſt liver. 5 Rep. 9. A Leaſe 
is made to a perſon for fixty years, if A. B. and C D. ſo 
long live; and afterwards A. B. dies, by his death the 
Leale is determined. Though if the Leaſe be made 
to one for the lives of 4. B. and C. D. che freeho d 
duth not determine by the death of one of them; and if 
in the other caſe of a term, the words or © either of them” 
be inſerted in the Leaſe, it will be good for both their 
lives. 13 Keb. 66. 

A Leaſe was made to a man for ninety-nine years, if 
he ſhould ſo long live; and 1f he died within the term, 
the ſon to have it for the reüdue of the term: this was 
adjudged void as to the fon, becauſe there can be no li- 
mitation of the refidve of a term which is determined. 
Cro. Flig. 216. But if the words of the Leaſe be, to hold 
during the reſidue of the ninety-nine years, and not dur- 
ing the reſt of the term, in this caſe it may be good to 
the ſon alſo. 1 Rep. 153: Dyer 253. 

A Leaſe was made for twenty-one years, if the Leſſee 
lived ſo long, and in the ſervice of the Leſſor; the Leſſor 
died within the term, and yet it was held that the Leaſe 
continued, for it was by the act of God that the Leſſee 
could ſerve no longer. Cro. Eliz. 643. 

It a Leaſe be to a man, and to her whom he ſha!l take 
to wife, 1t is void ; becauſe there ought to be ſuch per- 
ſors at the time of the commencement of the Leaſe which 
might take. 4 Len. 158. When a Leaſe in revertion is 
granted as ſuch after another Leaſe, and that Leaſe is void 
by raſute, Oc. the revertionary Leaſe, expectant upon 
the Leaſe for years that is void, is void alto. Cre. Car. 
289. But where a man recites a Leaſe, when in truth 
there is no Leaſe; or a Leale which is void, and miſre- 
cites the ſame in a point material, and grants a further 
Leaſe to commence after the determination thereof; in 
ſuch caſe the new Leaſe ſhall begin trom the time of 
delivery. Dyer 93: 6 Rep. 36: Vauvh. 73, 80, &c. 

A man makes a Leaſe for years to one, and after. 
wards makes a Leaſe for years to another, of the ſame 
land; the ſecond Leaſe is not void; but ſhall be good for 
ſo many years thereof, as ſhall come atter the frit Leaſe 
ended. N', Max. 67. And if one make a Leaſe fer 
years, and afterwards the Leſſor enters upon the lands 
let, before the term is expired, and makes a Leaſe of 
theſe lands to another; this ſecond Leaſe is a good Leaſe 
until the Leſſee doth re-enter : and then the firſt Leale 
is revived, and he is in thereby. 2 Lil u. 152. It 
hath been held, that a Leaſe may be vo:4 as to one, 
and ſtand good to another; and Leaſes voidable, or void 
for the preſent, may after become good again. 1 1%. 
46: 3 Rep. 51. If a Leaſe be made to two, to hold to 
them and two others, it 15 voidable as to the two other 
perſons; and when the two firit die, the Leaſe is at au 
end. 2 Leon. 1. N 

A Leaſe which 15 only voidable, and not abſolutely 
void, muſt be made void by the Leſſor by re. entry; but 
if a Leaſe be void abſolutely there needs no te- entry; 
and as a voidable Leaſe is made void by re-entry, and 
putting out the Leſte ; ſo it is affirmed oy accepting and 


vrecciving the rent which acknowledpes the Leihe to b 
2 4 


tenant, 21 Car, B. R: 2 Lil, 149, And wucre a Leſſee 
7 lor 
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LEASE l. 1. 


for years accepts of a leſs term from the Leſſor, even by 
word, it is ſaid this is a ſurrender of the term which he 
had by decd. Style 448. | | 

When a term for years in leaſe, and a fee-fimple, 
meet in one perſon, the Leaſe is drowned in the inherit- 
ance ; yet in ſome caſes it may have continuance, to 
make good charges and payments, Sc. Poph. 39: 
2 Nelf. Abr. 11060. If a Leaſe for years is made to a 
man and his heirs, it ſhall go to his executors. 1 Inſt. 46, 
388. And a Leaſe for years, notwithſtanding it be a 
very long Leaſe, cannot be intailed by deed ; but may 
be afligned in truſt, to ſeveral uſes. 2 Lil. Abr. 150. A 
Leaſe is ſealed by the Leſſor, and the Leſſee hath not 
ſealed the counterpart, action of covenant may be brought 
epon the Leaſe againſt the Leſſor: but where the Leaſe 
is ſealed by the Leſſee, and not the Leſſor, nothing ope- 
rates. Telv. 18. Owen 100. 

A man out of poſſeſſion cannot make a Leaſe of lands, 
without entering and ſealing the Leaſe upon the land. 
Dali/. $1. The Leſſee is to enter on the premiſes let; 
and ſuch Leſſee for years is not in poſſeſſion, ſo as to 
bring treſpals, &c, until actual entry; but he may grant 
over his term before entry. 1 1. 46: 2 Lil. 160. If a 
Leſſee of a future intereſt never enters by virtue of his 
term, but enters before, and continues after the com- 
mencement of the term; and then the Leſſor ouſts him, 
the Leſſee may aſſign over his term off the land. 1 Lev. 
47. But a Leaſe to begin at Michaelmas, if the Leſſee 


enters before Michaelmas, and continues the poſſeſſion 


immediately, is a diſſeiſin. 47. 46. 

If a Leaſe be made of a cloſe of land, by a certain 
name, in the pariſh of A. in the county of B. whereas 
the cloſe is in another county, the ſaid pariſh extending 
into both counties, ſuch a Leaſe is good to paſs ſuch 
land : though where a houſe is leaſed without a name, 
and the pariſh is miſtaken, it hath been held otherwiſe. 
Dyer 276, 292. Land and mines are leaſed to a tenant ; 
this only extends to the open mines, and the Leſſee ſhall 
not have any others, if there are ſuch: and if land 
and timber are demiſed, the Leſſee is not empowered to 
ſell it. 2 Lev. 184: 2 Mod 193. A man makes a Leaſe 
of lands for life, or years, the Leſſee hath but a ſpecial 
intereſt in the timber trees, as annexed to the land, to 
have the maſt and ſhadow for his cattle ; and when they 
are ſevered from the lands, or blown down with wind, 
the Leſſor ſhall have them as parcel of his inheritance, 
4 Rep. 62: 11 Rep. 81. 


A demile of premiſes in Negmiuſter, late in the occu- 


pation of A. particularly deſcribing them, part of which 
was a yard, does not pats a cellar fituate under that 
yard, which was then in the occupation of B. another 
tenant of the Leſſor: and the Leſſor in an ejectment 
brought to recover the cellar, is not eſtopped by his 
deed from going into evidence, to ſhow that the cellar 
was not intended to be demiſed. Whether parcel or 
not of the thing demiſed is always matter of evidence. 
1 Term Rep, 701. : 

Declarations by tenants are admiſſible evidence after 
their death, to ſhow that a certain piece of land is parcel 
of the eſtate which they occupied; and proof that they 
exerciſed acts of ownerſhip in it, not reſiſted by contrary 
evidence, is deciſive, 2 Term Rep. 53. 

If Leſſee for years loſes his Leaſe, if it can be proved 


that there was ſuch a term let to him by Leaſe, and 
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LEASE I. 2. 


that is not determined, he ſhall not loſe his term; ſo iti; 
of any other eſtate in lands, if the deed that created it 
be loit, for the eſtate in the land is derived from the 


part) that made it, and not from the deed otherwife 


than inſtrumentally and declarative of the mind and in. 
tent of the party, Sc. 2 Lill. Abr. 152. If a perſon be 
in poſſeſſion of the lands of another, and hath uſually 
paid rent for them; the proof of a quarter or half year”; 
rent paid, will be good evidence of a Leaſe at will; 
though it cannot be expreſsly proved that the land; 
were demiſed at will to him in poſſeſſion, it ſhall be pre. 
ſumed the rent was received by the owner of the land 
upon ſome private contract. 14:4. 151. 

2. He that is ſeiſed of an eſtate for life, may make 
a Leaſe for his life according as he is ſeiſed; alſo ke way 
make a Leaſe for years of the eſtate, and it ſhall be 
good as long as the eſtate for life doth laſt : one po. 
ſeſſed of lands for years, may make a Leaſe for all the 
years, except one day, or any ſhort part of the term; 
and if Leſſee for years makes a Leaſe for life, the Leſtte 
may enjoy it for the Leſſor's life, if the term of years 
laſts ſo long; but if he gives livery and ſeiſin upon it, 
this is a forteiture of the eſtate for years. Jed”; 1», 
267. If tenantin tail or for life make a Leaſe generally, 
it thall be conſtrued for his own life. 1 {z/. 42. 

By various acts of parliament, and allo by private 
ſettlements, a power is granted of making Leaſes i 5, 

Men, but not in reverſion for a certain time; the 0bje& 
being that the eſtate may not be incumbered, by the 
act of the party, beyond a ſpecific time. Yet perſons 
who had this limited power of making in pofſeFon only, 
had frequently demiſed the premiſes to hold from the 
day of th: date; and the Courts in ſeveral inſtances had 
determined, that the words © from the day of the date,” 
excluded the day of making the deed : and that in con- 
ſequence theſe were Leaſe? in reverſion, and void; but 
this queſtion having been brought again before the 
Court of B. R. it was determined, that the words“ from 
the day' might either be incluſive or exclufive ; and 
therefore that they ought to be conſtrued ſo as to effec- 
tuate theſe important deeds, and not to deſtroy them, 
Pugh v. Leeds, (Duke,) Cowp. 714: and ſee Dang. 

3, 185, in nolis. 

The Leaſe of a tenant for life who has power of leal- 
ing under certain conditions, muſt ſtrictly comply wit 
the conditions; and if it vary from them in the interel! 
demiſed, or the rent reſerved, it cannot be ſuppones 
agaivit the remainder-man, 5 Term Rep. 567. 

Of all kinds of powers the moſt frequentis that to make 
Leafes. In the making ſuch Leaſes all the requifites 
particularly ſpecited in the power, mult be {triftly ob- 
jerved; and {ſuch Leaſes muſt contain all ſuch beneficial 
clauſes and reſervations as ought to be, for the benefit 0: 
the remainder-man; the principle being, that the eſtate 
mul! come to him in as beneficial a manner as the an- 
cient owners held it. See 1 Burr. 120, and this Die- 
tionary, title Poxuver.— If a man hath power to Leaſe for 
ten years and he leaſeth for ονν,, the Leaſe ſhall be 
good in equity for ten years. 1 Ch, Ca, 23. See furiic! 
Shep. Touchſt. c. 14, in u. 

A Leaſe executed by the tenant for life, in which tie 
reverſioner who was then under age is named, but 0 
docs not execute the Leaſe, is void on the death of tie 


tenant for life ; and an execution by the reverſioner oY 
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LEASE I. 2. 


afterwards is no confirmation of it, fo as to biud the 
Leſſee in an action of covenant. 1 Term Rep. 86, 

Under the ſettlement of an eſtate with a power to the 
tenant in poſſeflion to let all or any part of the premiſes, 


ſo as the uſual rents be reſerved, a Leaſe of tithes which 


had not been let before was held void. In theſe caſes 
the intention of the parties is to govern the Court in 
conſtruing the power. 3 Term Rep. 665. 

Where tenant for life has a power ** to grant Leaſes 
in poſleſſion, but not by way of reverſion or future in- 
terelt,” a Leaſe per verba de preſet; is not contrary to 
the power; though the eſtate at the time of making the 
Leaſe was held by tenants at will, or from year to year 
if, at the time, they received directions from the grantor 
of the Leaſe to pay their rent to the Leſſee, Doug l. 565, 
Goodtitle v. Funucan. 

Under a power “ to leaſe all manors, meſſuages, 
lands, &c. ſo as there be reſerved as much rent as is now 
paid for the ſame,” ſuch parts of the eſtates enu- 
merated in the power as have never been demiſed may 
be let; but in a family ſettlement of an eſtate conſiſting 
of ſome ground always occupied with the family ſeat, 


and of lands let to tenants upon rents reſerved, the qua- 


liication annexed to the power of leafing, “ that the 
ancient rent mutt be reſerved,” excludes the manſion- 
houſe and lands about it never let. Dougl. 565—9, 574. 

Under a power to a tenant for life to leaſe for years, 
reſerving the uſual covenants, &c. a Leaſe made by 
him containing a proviſo that in caſe the premiſes were 
blown down or burned, the Leſſor ſhould rebuild, other - 
wiſe the rent ſhould ceaſe, is void, the Jury finding that 
fuch covenant is unuſual. 1 Term Rep. 705. 

If an Infant be ſeiſed of land in fee-limple, and he 
make a Leaſe for years of it, rendering no rent, this 
Leaſe is void; but if there be a rent reſerved upon the 
Leaſe, then the Leaſe is but voidable, and may, by the 
acceptance of the rent by the infant after his full age, 
be made good. Sheph, Touchf?. c. 14, cites 9 H. 7, 
24:18 E. 4. 2: Plowd. 545. In 3 Burr. 1806, it is 
ſaid to have been long ſettled, that an infant may make 
a Leaſe without rent, to try his title: and that all 
Leaſes by an infant, whether with or without rent, if 
made by deed, are voidable only. See this Dictionary, 
title Infant ; and Bac. Abr. title Leaſes B. | 

If a tenant hold under an agreement for a Leaſe at a 
yearly rent, by which it is ſtipulated that the agreement 
ſhall. continue for the life of the Leſſor, and that a clauſe 
Hall be inferred in the Leaſe, giving the Leſſor's ſon 
power to take the houſe for himſelf when he came of 
age, the fon muſt make his election in a reaſonable time 
after he comes of age. The delay of a year is unrea- 
lonable, and the tenant cannot be ejected upon half a 
year's notice to quit, ſerved after ſuch a delay : but if 
the ſon had elected within a week or a fortnight, that 
would have been reaſonable. 2 Term Rep. 436. | 

By flat. 29 Geo. 2. c. 31, {nfants, Lanaticks, and Femes 
covert, may apply to the Courts of Chancery or Exche 
quer,or to the Courts of Equity of the counties palatine 
07 Cheſter, Lancaſter, and Durham, or to the Courts of 
Great Seſſion of M ales, by petition or motion in a ſum- 
mary way, and by the order of thoſe Courts reſpectively, 
duch perſons may by deed only, without levying a fine, 
Zurrender Leaſes for lives or years, and take new Leaſes 
or lives or years of the premiſes compriſed therein, 


LEASE . 3» 


Joint-tenants, tenants in common, and coparceners, 
may make Leaſes for life, years, or at will, of their own 
parts, which ſhall bind their companions ; and in ſome 
caſes, perſons who ere not ſciſed of lands in fee, Sc. 
may make Leafes fer life or years, by ſpecial power 
enabling them to do it; when the authority muſt be ex- 
actly puriued. 1/o24's Inft. 267. But there is a differ- 
ence, where there is a general power to make Leaſes, 
and a particular power. See ante, & 8 Rep. 69. 

If Joint tenants join in a Leaſe, this ſhall be but one 
Leaſe, for they have but one freehold ; but if tenants in 
common join in a Leaſe, it ſhall be ſeveral Leaſes of 
their ſeveral intereſts. 2 Ro. Ab. 64: Com, Dig. title 
Ellate, (G. 6.) : Bac. Abr. Leaſes (I. 5.) 

3. A Leflor who hath the fee cannot reſerve rent to 
any other but himſelf, his heirs, Sc. And if he reſerves 
a rent to his executors, the rent ſhall be to the heir, as in- 
cident to the reverſion of the land, 1 If. 47. The 
Leſſor may take a diſtreſs on the tenements let for the 
rent; or may have action of debt for the arrears, 6c. 
Alſo land leaſed ſhall be ſubje& to thoſe lawful remedies 
which the Leſſor provides for the recovery of his rent, 
poſſeſſion, &c. into whole hands ſoever the land comes. 
Cro. Tac. 300. 

If an houſe falls down by tempeſt, Sc. the Leſſee 
hath an intereſt to take the timber to re-edify it for his 
habitation, 4 Rep, 63. 

Tenants ſuffering houſes to be uncovered, or in decay; 
taking away wainſcot, c. fixed to the freehold, unleſs 
put up by the Leſſee, and taken down before the term 
is expired; cutting down timber-trees to fell; permit- 
ting young trees to be deſtroyed by cattle, Sc. plough- 
ing up ground that time out of mind hath not been 
ploughed ; not keeping banks in repair, &c. are guilty 
of waſte. 1 I. 52: Dyer 37 : 1 Salk. 368. 

Leſſees are bound to repair their tenements, except it 
be mentioned in the Leaſe to the contrary. Though a 
Leſſee for years is not obliged to repair the houſe let to 
him which is burnt by accident; if there be not a ſpe- 
cial covenant in the Leaſe, that he ſhull leave the houſe 
in good repair at the end of the term: yet if the houſe 
be burnt by negligence, the Leſſee ſhall repair it, al- 
though there be no ſuch covenant. Pa/ch. 24 Car. B. R. 
A Leſſee at will is not bound to ſuſtain or repair, as 
tenant for years is. If the houſe of ſuck a tenant is 
burnt down by negligence, action lies not againſt the 
tenant ; but action hes for voluntary walls, in pulling 
down houſes, or cutting wood, Cc. 5 Rep. 13. See 
utle Fire. 

A Leſſee who covenants to pay rent and to repair 
with an exception of caſualties by fire, is liable upon 
the covenant for rent, though the premiies are burns 
down, and not rebuilt by the Leſſor after novice. 1 Term 
Rep. 310. 

A pro: iſo in a Leaſe for twenty-one years, that the 
Landlord ſhall re-enter on the tenant's committing any 
act of bankruptcy, whereon a commiſſion Mall iſſue, is 
good. 2 Term Rep. 133. 

The bankruptcy of the Leſſee is no bar to an action of 
covenant (made before his bankruptey) brought againſt 
him for rent due after the bankruptcy. 4 Term Rep. 94. 

Though a bankrupt cannot give a lien on any parti- 
cular goods, yet he may take a demiſe, and agree that the 
rent ſhall be payable my particular day; e.g. he may 
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LEASE. 1: 3. 


agree to pay half a year's rent in advance; where, by 
the cuſtom of the country, half a year's rent becomes due 
on. the day on which a tenant enters. And 1n this caſe 


the law gives the Jandlord a power of diſtraining on that 


day. 2 Term Rep. co. See this Dictionary, titles Rent; 
Diſtreſs, 


A covenant in a Leaſe that the Leſfiee, his executors 


and adminiſtrators, ſhall conſtantly reſide on the demiſed 


premiſes during the demiſe, is binding on the aſſignee of 
the Leſſee, though he be not named. 2 H. Black. Rep. 
C. P. 133. 

It bork Leſſee and Leſſor ſign a Leaſe, the Leſſee is 
eſtopped from pleading ni habuit in tenementis, to an action 
of debt for rent by the Leſſor. 6 Term Rep. 62. 

Covenant will lie againſt an original Leſſee, before he 
takes actual poſſeſſion ; and ſo before actual poſſeſſion 


_ againſt an aſſignee, under an abſolute indefeaſible aſſign- 


ment of the whole intereſt in the term ; but not againſt 
a mortgagee of the term, even after the mortgage is for- 
feited, till he takes actual poſſeſſion. See Eaton v. Jagues, 
Deugl. 455—461, and the notes there. 

Under a proviſo that ali aſſignments of a Leaſe ſhall be 
void if not enrolled, Under-Leaſes are not included; and 
an Under-Leaſe is no aſſignment to the effect of working 
a forfeiture under a proviſo not to aſſign. Dougl. 56,7, 8, 
184, But what cannot be ſupported as an aſſignment ſhall 
be good as an Under- Leaſe, againſt the party granting it. 
Dougl. 188, in u. 

When the whole term is made over by the Leſſee, al- 
though in the deed by which that is done, the rent and a 
power of entry for non-payment 1s reſerved to him and 
not to the original Leſſor, this is an aſſignment, and not 
an Under-Leaſe. Palmer v. Edwards, Dougl. 187, 8, in u. 

If a Leaſe contain a proviſo that the Leſſee, his exe- 
cutors, Sc. ſhall not /t, let, or aſign over the whole or 


part of the premiſes without leave in writing, on pain of 


forfeiting the Leaſe ; the adminiſtratrix of the Leſſee 
cannot ander- let without incurring a forfeiture, though for 
leſs time than the whole term: a parol licence to let 
part of the premiſes does not diſcharge the Leſſee from 
the reſtriction of ſuch a proviſo. 2 Term Rep. 425. 

A landlord cannot maintain an action of covenant for 
rent againſt an under tenant, who holds for a term leſs 
than the time granted in the original Leaſe. Dongl. 12, 
Holford v. Hatch. But if the whole of a term is made 
over by the Leſſee, although in the deed he reſerves the 
rent, and a power of entry for non-payment to himſelf 
and not to the original Leſſor; and although he intro- 
duce new covenants ; the perſon to whom it is made over 
may ſue the original Leſſor or his aſſignee of the rever- 
fion, or be ſued by them as aſſignee of the term, on the 
reſpective covenants in the original Leaſe. Palmer v. 
Edwards, B. R. E. 23 Geo. 3: Dougl. 187, 8, in u. 

An aſſignee of a bankrupt, a deviſee, and a perſonal 
repreſentative, are aſſignees in law to the purpoſe of 
being liable to actions on a covenant ſor rent in a Leaſe 


to the bankrupt, deviſor, or inteſtate. Doug. 184. But 


whether the transfer to them is ſuch an alignment as 
will occafion a forfeiture under a proviſo not to aſſign, is 
a much litigated, but as it ſeems unſettled, queſtion ; 


and it appears that it is not. 3 Y%/. 237. But lee Doug! | 


184, in u. | 
A Leſſee for twenty-one years at a pepper-corn rent 
for the firſt half year, and a rack rent for the reſt of the 


LEASE I. 4. 


term, who by agreement was to put the premiſes in re. 
pair, and covenanted to pay the land-tax, and all other 
taxes, rates, aſſeſſments, and impo/itions, having aſſigned 
his term for a ſmall ſum in grols, was held not to be lable 
to pay the expence of a party-wall ; either by the provi. 
ſions of fat. 14 (eo. 3. c. 78, F 41, or by the covenant; 
but that charge mult in ſuch caſe be borne by the original 
landlord : for the ſtatute intended to throw that burthen 
on perſons to whom long Leates had been granted, with a 
view to an improvement of the eſtate, and who after. 
wards underlet at a conſiderable increaſe of rent. 3 Ten 
Rep. 458. | 

By flat. 32 Hen. 8. c. 34, grantees of reverſions have 
the ſame remedy againſt Leſſecs, their executors, Oc. as 
their grantors had. See title Covenar! III. 

Perſons for whoſe lives eſtates are held by Leaſe, Sc. 
remaining beyond ſea, or being abſent ſeven years, if 
no proof be made of their being alive, ſhall be accounted 
dead. S-. 19 Car. 2. c. 6. See titles Life- Eſtate; Occupancy, 

4. Lands are leaſed at will, the Leſſee cannot deter. 
mine his will before or after the day of payment of the 
rent, but it muſt be done on that very day ; and the law 
will not allow the Leſſee to do it to the prejudice of the 
Leſſor, as to the rent; nor that the Leſſor ſhall deter. 
mine his will to the prejudice of the Leſſee, after the 
land is ſown with corn, Cc. S.d. 339: Lev. 109. For 
where Leſſee at will ſows the land, it he does not himſelf 
determine the will, he ſhall have the corn: and where 
tenant for life ſows the corn, and dies, his executors ſhall 
have it; but it is not ſo of tenant for years, where the 
term ends before the corn is ripe, &c. 5 Rep. 116, 
The Leſſor and Leſſee, where the eſtate is at will, may 
determine the will when they pleaſe; but if the Letlor 
doth it within a quarter, he ſhall loſe that quarter's rent; 
and if the Leſſee doth it, he muſt pay a quarter's rent, 
2 Salk. 413. By words ſpoken on the ground, by the 
Leſſor in the abſence of the Leſſee, the will is not deter- 
mined ; but the Leſſee is to have notice. 1 /. 55. If 
a man makes a Leaſe at will, and dies, the will is deter- 
mined ; and if the tenant continues in poſſeſſion, he is 
tenant at ſufferance. 1d. 57. But where a Leflor makes 
an eſtate at will to two or three perſons, and one of them 
dies, it has been adjudged this doth not determine the 
eſtate at will. 5 Rep. 10. Tenant at will grants over 
his eſtate to another, it determines his will. 1 1»/. 57. 
It hath been ſaid, that where a Leſſee for years accepts 
of a leſs term from the Leſſor even by word, this 1s 4 
ſurrender of the term he had by deed. Sh. 448. Sed. g. 
No tenant ſhall take Leaſes of above two farms, in any 
town, village, &c. nor hold two unleſs he dwell in tie 
pariſh, under penalties and forfeitures, by at. 25 H.8. 
c. 13. F 14, See alſo „at. 21 H. 8. c. 13. Statutes t0 
which there is not any regard now paid. 

Tenant for term of years hath, incident to and inſepa- 
rable from his eſtate, unleſs by ſpecial agreement, the ſame 
eſtovers which tenant for life is entitled to; that is to 
ſay, houſe- bote, fire bote, plough-bote, and hay bote, 
Co. Lit. 45. See titles Bote; Elo vers. 

With regard to emblements, or the profits of linds 
ſowed by tenant for years, there is this difference be- 

tween him and tenant for life; that where tic tern 
of tenant for years depends upon a certainty, as if he 
holds from Midſummer for ten years, and in the laſt year 


he ſows a crop of corn, and it is not ripe and cut befor 
Midiummer, 
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LEASE II. 


Milſunmer, the end of his term, the landlord ſhall have 
it; for the tenant knew the expiration of his term, and 
therefore it was his own folly to ſow what he could 
never reap the profits of, Litt. $ 68, But where the 
Leaſe for years depends upon an uncertainty, as, upon 
the death of the Leſſor, being himſelf only tenant for 
life, or being a huſband ſeiſed in right of his wife; or if 
the term of years be determinable upon a life or lives; 
in all theſe caſes the eſtate for years not being certainly 
to expire at a time foreknown, but merely by the act of 
Cod, the tenant, or his executors, ſhall have the emble- 
ments in the ſame manner that a tenant for life or his 
executors ſhall be entitled thereto. Co. Litt. 56. Not fo 
i{ it determine by act of the party himſelt; as if te- 
nant for years does any thing that amounts to iorfei- 
ture, in which caſe the emblements ſhall go to the Leſſer, 
and not to the Leſſee, who hath determined his eſtate by 
his own default. Co. Lit. 55: and fee 2 Comm. 144. 

Where a Leaſe came into the hands of the original 
Leſſor by an agreement entered into between him and 
the aſſignee of the original Leſſee, «* that the Leſſor 
fiou!d have the premiſes as mentioned in the Leaſe, 
and ſhould pay a particular ſum over and above the rent 
annually, towards the good-will already paid by ſuch 
aſignee, ſuch agreement operates as a ſurrender of 
the whole term. 1 Term Rep. 441. | 

If a landlord leaſe for ſeven years by parol, and agree 
that the tenant ſhall enter at Lady-day, and quit at Can- 
f/emas; though the Leaſe be void by the ſtatute of 
Frags as to the duration of the term, the tenant holds 
under the terms of the Leaſe in other reſpects ; and 
therefore the landlord can only put an end to the tenancy 
at Candlemas. 5 Term Rep. 471. 

Where the term of a Leaſe is to end on a preciſe day, 
there is no occaſion for a notice to quic; becauſe the 
Leaſe is of courſe at an end, unleſs the parties come to a 
freſh agreement. In the caſe of a tenancy from year to 
year, there muſt be half a year's notice to quit ending at 
the expiration of the year. Six calendar months notice 
15 not ſuttictent, And there is no diſtinction between 
zoutes and lands as to the time of giving notice to quit. 
Term Rep. 54, 159, 162, 3. 

Terant from year to year before a mortgage or grant 
of the reverſion is entitled to ſix months notice to quit, 
becore the end of the year, from the mortgagee or gran- 
tee. 1 Term Rep, 380, 2. | 

Were an infant becomes entitled to the reverſion of 
an eftate leaſed from year to year, he cannot eject the 
tenant without giving the ſame notice to quit as the ori- 
ginal Leſſor muſt have given. 3 Term. Rep. 159. But 
c}:&ment will lie by a mortgagee againſt a tenant, 
under a Leaſe from the mortgagor, made ſubſequent 
to the mortgage, without notice to quit. Deugl, 21, 
Leech v. Hall, „ | | 

Waere the tenant of an eſtate holden by the year has 
a dwelling-houſe at another place, the delivery of a no- 
tice to quit, to his ſervant at the dwelling-houſe, is ſtrong 
preſumptive evidence that the maſter received the no- 
tice; and ought to be left to the Jury. 4 Term Rep. 464. 

If notice to quit at Midſummer be given to a tenant 
holding from Michaelmas, he may inſiſt on the in- 
ſaficieney of the notice at the trial, —_ he did not 
E _ objection at the time it was ſerved, 4 Term 

©. 301. 
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LEASE II. 


II. Tur Enabling Statute, 32 Hen. 8. c. 23, empowers 
three manner of perſons to make Leaſes, to endure for 
three lives, or one and twenty years, which could not do 
ſo before. As firſt, Tenant in tail may by ſuch Leaſes 
bind his iſſue in tail, but not thoſe in remainder or re- 
verſion. Secondly, a huſbard ſeiſed in right of bis wife, 
in fee- ſimple or fee-tail, provided the wife joins in ſuch 
Leaſe, may bind her and her heirs thereby. Laſtly, all 
perſons ſeiſed of an eſtate of fee-fimple in right of their 
Churches, which extends not to parſons and vicars, may 
(without the concurrence of any other perſon) bind their 
ſucceſſors, But then many requiſites muſt be obſerved, 
which the ſtatute ſpecifies ; otherwiſe ſuch Leaſes are not 
binding. Co. Lit. 44. 1ſt, The Leaſe muſt be by in- 
denture, and not by deed-poll or parol 2d, It muſt 
begin from the making, or day of the making, and not 
at any greater diſtance of time. 3d, If there be any old 
Leaſe in being, it mult be firſt abſolutely ſurrendered, or 
be within a year of expiring. 4th, It muſt be either for 
twenty-one years, or three lives; and not for both. 
5th, It mult not excced the term of three lives, or 
twenty-one years, but may be for a ſhorter time. 6th, 
Under this Hat. 32 Hen. $, it muſt have been of corporal 
hereditaments, and not of ſuch things as lie merely in 
grant; for no rent can be reſerved thereout by the com- 
mon law, as the Leſſor cannot reſort to them to diftrain. 
But now by the ſtatute 5 Geo. 3. c. 17, a Leaſe of tithes 
or other incorporeal hereditaments, alone, may be 
granted by any Biſhop or any ſuch Ecclefiaſtical or Elee- 
molynary Corporation, and the ſucceſſor ſhall be entitled 
to recover the rent by an action of debt; which (in caſe 
of a freehold Leaſe) he could not have brought at the 
common law, 7th, It muſt be of lands and tenements 
molt commonly letten for twenty years paſt; fo that if 
they had been let for above half the time (or eleven 
years out of the twenty) either for lite, for years, at will, 
or by copy of court-roll, it is ſufficient. 8th, The moſt 


uſual and cuſtomary feorm or rent for twenty years paſt, 


mult be reſerved yearly on ſuch Leaſe. gth, Such Leaſe 
mutt not be made without impeachment of waite, Theſe 
are the guards impoſed by tne ſtatute (which was 
avowedly made for the ſecurity of farmers, and the con- 
ſequent improvement of tillage) to prevent unreaſonable 
abuſes, in prejudice of the iſſue, the wife, or the ſueceſſor, 
of the reaſonable indulgence here given. 

Next follows, in order of time, the Diſabling or 
Reflraining flatute, 1 Eliz. c. 19; (made entirely for the 
bene fit of the ſucceſſor ;) which enacts, that all grants by 
Archbiſhops and Biſhops, (which include even thofe 
confirmed by the Dean and Chapter, the which, however 
long and unreaſonable, were good at common law,) 
other than for the term of twenty-one years, or three 
lives from the making, or without reſerving the uſual 


rent, ſhall be void. Concurrent Leaſes, if confirmed by 


the Dean and Chapter, are held to be within the excep- 
tion of this ſtatute, and therefore valid; provided they 
do not exceed, together with the Leaſe in being, the 
term permitted by the act. Co. Lit. 45. But, by a ſav- 
ing expreſsly made, this ſtatute of 1 E. did not extend 
to grants made by any Biſhop to the Crown ; by which 
means Queen E/:zabeth procured many fair poſſeſſions 
to be made over to her by the prelates, either for her 
own uſe, or with intent to be granted out again to her 
favourites, whom ſhe thus graufied without any expenee 
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LEASE II. 


ro herſelf, To prevent which for the future, the fat, 
1 Fac. I. c. 3, extends the prohibitions to grants and 
Leaſes made to the King, as well as to any of his Sub- 
jets. 11 Rep. 71. 


Then came fat. 13 Elix. c. 10, explained and en- 


forced by fats. 14 Elix. cc. 11, 14: 18 Elis. c. 11: 
43 Elix. c. 29; which extend the reſtrictions laid by the 
fat. 1 Elix. c. 19, on Biſhops, to certain other inferior 
Corporations, both ſole and aggregate. From lay ing 
all which together, we may collect, that all colleges, 
cathedrals, and other eccleſiaſtical or eleemoſynary cor- 
porations, and all parſons and vicars, are reſtrained from 
making any Leaſes of their lands, unleſs under the fol- 
lowing regulations: — 1. They mult not exceed twenty- 
one years, or three lives, from the making. 2. The 


accuſtomed rent or more muſt be yearly reſerved there- 


on. 3. Houſes in corporations or market towns may 
be let for forty years, provided they be not the man- 
ſion-houſes of the Leſſors, nor have above ten acres of 
ground belonging to them; and provided the Leſſee be 
bound to keep them in repair; and they may alſo be 
aliened in fee-ſimple for lands of equal value in recom- 
pence. 4. Where there is an old Leaſe in being, no 
concurrent Leaſe ſhall be made, unleſs where the old 
one will expire within three years. 5. No Leaſe, by 
the equity of the ſtatute, ſhall be made without impeach- 
ment of waſte. Co. Lit. 45. 6. All bonds and cove- 
nants tending to fruſtrate the proviſions of the fats. 
13 & 18 Eliz ſhall be void. : 
Concerning theſe reſtrictive ſtatutes two general ob- 
ſervations are to be made. Ft, That they do not, 
by any conſtruction, enable any perſons to make ſuch 


Leaſes as they were by common law diſabled to make, 


Therefore a parſon or vicar, though he is reſtrained 
from making longer Leaſes than for twenty-one years or 
three lives, even uit the conſent of the Patron and Ordi 

nary, yet 1s not enabled to make any Leaſe at all, ſo as 
to bind his ſucceſſor, avithout obtaining ſuch conſent. 
Co. Lit. 44. Secondly, That though. Leaſes contrary to 
theſe ſtatutes are declared void, yet they are good 
againſt the Leſſor, during his life, if he be a Sole Corpo- 
ration; and are alſo good againſt an Aggregate Corpo- 
ration, ſo long as the Head of it lives, who 1s preſumed 


to be the moſt concerned in intereſt. For the ſtatute 


- was intended for the benefit of the ſucceſſor only ; and 
no man ſhall make an advantage of his own wrong. 
Co. Litt. 45: 2 Comin. c. 20. | 

Where a new thing is demiſed with lands accuſtom- 
ably let, though there be great increaſe of rent, the 
Leaſe is void : but more rent than the accuſtomed rent 
may be reſerved. 5 Rep. 5 : 6 Rep. 37. The Leaſes ac- 
cording to the ſtatute 32 Hen. 8, bind the iſſue in tail; 
but not thoſe in reverſion or remainder : for if tenant in 
tail makes a Leaſe warranted by the ſtatute, and dies 
without iſſue, the Leaſe, as to him in reverſion or re- 
mainder, is void; though by a common recovery, 
Leaſes may be made to bind him in remainder, Sc. 
cod s Inſt. 267. 

A guardian during the minori.y of an infant tenant in 
tail, who was but one year old, made a Leaſe for twenty 
years; and it was adjudged not good by the „t. 32 
Hen. 8. c. 28, to bind the iſſue in tail; and it is the 
ſame in the caſe of tenant in dower, tenant by the cur- 
teſy, or huſband ſeiſed in right of his wife, becauſe 

| they have no inheritance. Dyer 271. 


LEASE II. 


If a Leaſe of the wife's land is nat warranted by the : 


ſtatute, it is a good Leaſe againſt the huſband, though r 
againſt the wife: the huſband and wife cannot bind hic 
in reverſion or remainder, 1 4½. 362, 2 
A Leaſe by the huſband of a feme covert's eftate 
though not within Vat. 32 Heu. 8. c. 28, is only voidable, 
But a mortgage of a feme covert's eſtate, though 5 
form of a Leale, is void. Doug. 53, 4, in n. | 
If a Biſhop have two Chapters, as there may be two 
or more to one biſhoprick ; both Chapters muſt confirm 
Leaſes made by the Biſhop. 1 7:7. 131. A Leaſe by a 


Biſhop made to begin preſently for twenty-one. years, 
when there is an old Leafe in being, is good, notwith. 


ſtanding the ſtatute of 1 Eliz. c. 19: Moor Cof. 241. 
But if ſuch Leaſe is to commence at a day to come, it 


will be void. 1 Leen. 44. Leaſe for three lives by 2 


Biſhop of tithes, is void againſt the ſucceſſor; al. 
though the uſual rent be duly reſerved. Moor Ca/. 1078, 

Leaſes of a Dean and Chapter are good, without con. 
firmation of the Biſhop. Dyer 273: 2 Nelſ, Abr. 1096, 
Where there is a Chapter and no Dean, they may make 
grants, Sc. and are within the ſtatute. 1 Med. 204, 
A prebendary is ſeiſed in right of the church within tha 
equity of the ſtatute 32 en. 8. c. 28: 4 Lern. 51. A 
prebendary's Leaſe confirmed by the Archbiſhop who is 
his patron, is good, without confirmaiion of Dean and 
Chapter. 3 Bulſir. 290. But where a prebendary made a 
Leaſe for years of part of his prebend, and this was con- 
firmed by Dean and Chapter ; becauſe it was not con. 
firmed likewiſe by the Biſhop, who was patron and ordi. 
nary of the prebend, the Leaſe was adjudged void. Dyer 
60. If a prebendary hath rectories in two leveral dioceſes 
belonging to his prebend, and his Leaſe of them is con- 
firmed, by the Biſhop Dean and Chapter of the dioceſe 
of which he is prebendary, it is good, though not con- 
firmed by the other. S.d. 75. 

A chancellor of a cathedral'church may make a Leaſe, 
and it is ſaid it will be good againſt the ſucceſſor, though 
not confirmed, &c. Sid. 158. If a parſon or vicar makes 
a Leaſe for life or years, of lands uſually letten, reſerving 
the cuſtomary rent, Cc. it muſt be confirmed by Patron 
and Ordinary, for they are out of the ſtatute 32 Hen. 8, 
c. 28. And if the Parſon and Ordinary make a Leaſe for 
years of the glebe to the patron; and afterwards the 
patron aſſigns this Leaſe to another, ſuch aflignment is 
good, and 1s a confirmation of that Leaſe to the aſſignee, 
5 Rep. 15. Ancient covenants in former Leaſes may be 
good to bind the ſucceſſor, ſo as to diſcharge the Leſlee 
from payment of penſions, tenths, Sc. but of any new 
matter they ſhall not. 1 Vent. 223. 

A Leaſe for years of a ſpiritual perſon, will be void by 
his death, if it is not according to the ſtatutes; and a 
Leaſe for life is voidable by entry, &c. of the ſueceſſor: 
and fo in like caſes, Leaſes not warranted by ſtatute are 
void or voidable on the deaths of their makers : accept- 
ance of rent on a void Leaſe ſhall not bind the ſucceflor, 
2 Cro. 173. 

If a Bishop be not Biſhop de jure, Leaſes made by him 
to charge the Biſhoprick are void, though all judicial 
acts by him are good. 2 Cro. 353. And where a Þiſhop 


| makes a Leaſe, which may tend to the diminution of the 


revenues of the Piſhoprick, &c. which ſhould maintain the 
ſucceſior; there the deprivation or tranſlation of the 
Biſhop, is all one with his death. 1 Il. 329. 
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LEASE II. 


There is yet another reſtriction with regard to College» 
Leaſes by ſtat. 18 Elix. c. 6, which direRs that one-third 
of the old rent then paid, ſhould for the future be re- 
ſerved in wheat or malt, reſerving a quarter of wheat for 
each 67. 8d. or a quarter of malt for every 5s; or that 
the Leſſees ſhould pay for the ſame according to the 


rice that wheat and malt ſhould be fold for, in the- 


market next adjoining to the reſpective colleges, on the 
market day before the rent becomes due Ihis is ſaid 
to have been an invention of Lord Treaſurer Burleigh 
and Sir Thomas Smith, then principal Secretary of State; 
who obſerving how greatly the value of money had ſunk, 
and the price of all proviſions riſen, by the quantity of bul- 
on imported from the new- Hund Indies, which effects 
were likely to increaſe to a greater degree, deviſed this 
method for upholding the revenues of colleges. Their 
foreſight and penetration have, in this reſpect, been very 
apparent: for though the rent ſo reſerved in corn was 
at firſt but one-third of the old rent, or half of what 
was ſtill reſerved in money, yet now the proportion is 
nearly inverted, and the money arifing from corn-rents 
is, communibus anni, a\moit double to the rents reſerved 
in money 2 Comm. c. 20. 

It has been obſerved, that the price of a quafter of 
wheat brings at preſent near 50s. and the colleges receiv- 
ing one-third of their rent in corn, J. a quarter of wheat, 
or its value for every 137. 4d. which they are paid in 
money; it foliuws, that the corn-rent will be in proper- 
tion to the money rent, nearly as fuur to one. But theie 
rents united are very far. from the- preſent value. Col- 
leges, ther» fore, in order to obtain the difference, gene- 
rally take a fine upon the renewal of their Leaſes, It 
was a great object in colleges to relitrain thoſe in poſſeſ- 
fon from making long Leaſes, and impoveriſhing their 
ſucceſſors, by receiving the whole value of the Leaſe, 
by a fine at the commencement of the term. The corn- 
rent has made the old rent approach in ſome degree 


' nearer to its preſent value; otherwiſe- it ſhould ſeem 


the principal advantage of a corn-rent 1s to ſecure the 
Leſſor from the effect of a ſudden ſcarcity of corn. 
Chrilian's Note to 2 Comm. c. 20. p. 322. 

The Leaſes of beneſiced clergymen are farther re- 
framed in caſe of their non-reſidence, by fats. 13 Eliz. 
. 20: 14 £liz. c. 11: 13 Flix. c. 11: 43 Elix. c. ; 
which direct, that if any beneficed clergyman be abſent 
trom his cure above fourſcore days in any one year, he 
hall not only forfeit one year's profit of his benefice, to 
de diltributed among the poor of the pariſh, but that 
all Leaſes, made by him of the profits of ſuch benefice, 


and all covenants and agreements of a like nature, ſhall 


ceaſe and be void; except in the caſe of licenſed plu- 
ralifts, who are allowed to demile the living on which 
they are nonsreſident, to their curates only; provided 


luch curates do not abſent themſelves above forty days 


in any one year. On theſe ſtatutes it has been deter- 
mined, that where an incumbent had leaſed his rectory, 
and had been afterwards abſent for more than eighty 
days in a year, his tenant could not maintain an eject- 
ment againit a tranger who had got into poſſeſſion, with- 
out any right or title whatever. 2 Term Rep. 749. If 
the curate leaſes over, the Leaſe will become void by 
dis abſence ; but not by the abſence of the incumbent. 
ibs, 740. | 


| 


LEASE III. I. 


III. 1. Ir a Biſhop before the ſtatute 1 Flix. c. 19. 

5, leaſed part of his biſhoprick for term of years, re- 
erving rent, and then died; and after another was 
made Biſhop, who accepted and received the rent when 
due; by this acceptance the Leaſe was made good; 
which otherwiſe the nc) Biſhop might have avoided. 
It is the ſame if baron and feme ſeiſed of lands in right 
of the feme, join and make a Leaſe or feoffment, re- 
ſerving rent ; and the baron dies, after whoſe death the 
feme receives or accepts the rent; by this the Leaſe 
or feoffment is confirmed, and ſhall bar her from bring- 
ing a cui in vita. Co, Litt. 211. Tenant in tail made a 
Leaſe for years, rendering 205. rent, and afterwards 
releaſed 19s. and died; the iſſue in tail accepted the 124. 
rent: the better opinion was, that by the acceptance of 
the ſhilling for rent he had affit med the Leaſe, and could 
not diſtrain for the 19s. rent. Dyer 304. Tenant for 
life, remainder in tail; a itranger levies a fine to him in 
remainder, who leaſed the lands to the conuſor, render- 
ing rent, the tenant for lite died, and the iſſue in tail ac- 
cepted the rent: adjudged, that by the fire and accept- 
ance of the rent, the Leale was affirmed. Dyer 299. See 
Smith v. Stapleton, Plexwd. 426, 434. 

Lord and tenant; the rent is behind many years, the 
tenant made a feoſtment in fee, and the lord accepted 
the rent of the feoffee which became due in his time ; 
adjuded, that by ſuch acceptance he ſhall loſe ail the 
a-r.arages, and cannot avow for the ſame. 3 Rep. 65. 
Penant's caſe. Leaſe for years, rendering rent, wich a 
clauſe of re- entry; the Leſſee paid the rent, which the 
Leilor accepted and put into a bag, but afterwards find- 
ing braſs money amongſt it, he refuſed to carry it away, 
and entered for the condition broken; but adjudged un- 
lawful; becauſe after he had accepted the rent he is 
barred. 5 Rep. 113; Vade's caſe, 

Acceptance of the next rent due, at a day afterwards, 
will bar one to enter for a condition broken before, by 
reaſon of non pay ment of the rent; becauſe the Leſſor 
thereby afliirmeth the Leaſe to have continuance. (7%, 
Lit. 211. And taking a diſtreſs afiirmeth the continu- 
ance of the rent; but if rent was due at a day before, 
and thereby the condition was broken, one may receive 
that rent, and yet re-enter ; and if he accept of part of 
the rent, he may enter for a condition broken, and re- 
tain the lands until he has the wivie rent. 3 Rep. 6x : 
Co. Lit. 2 3 · 

If an infant accepts of rent at his fall age, it makes 
the Leaſe good, and ſhall bind him. P/zxv. 418. 

If a Leflor accepts of rent from an aſſignee, knowing 
of the aſſignment, it bars him from action of debt again 
the Leſſee; for the privity of contract is extinguiſhed: 
but after ſuch acceptance, the Leſſor or his afſhgns may 
maintain an action againit the firſt Lefive upon his cove- 
nant for payment of the rent. 1 Saurd. 241: 3 Rep. 24, 
But acceptance of rent from the *iignee has been ad- 
judged a ſufficient notice of the aſſigument, fo that the 
Leſſor could not reſort to the firit Leftee, 2 Bui. 151. 

Leſſee for years aſſigned bis term, and died inteſtate, 
the Leſſor brought debt agaiaſt his adminiſtrator, who 
pleaded the aſſignment, and that the plaintiſf had notice, 
and had accepted the rent of the atſignce : adjudged, 
that by the death of the Leſſee, the privity of con- 
tract was determined, aud the action would not lie 2gaivit 
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LEASE III. 2. 


. the adminiſtrator. Cro. Elix. 715; cited in Walker's 
caſe, 3 Rep. 24. 

Tenant for life makes a Leaſe for years to commence 
on a certain day, and dies before the expiration of the 
Leaſe, in the middle of a year. The remainder- man re- 
ceives rent from the Leſſee, who continues in poſſeſſion, 
(but not under a freſh Leaſe, ) for two years together, on 
the days of payment mentioned in the Leaſe. This is 
evidence from which an agreement will be preſumed be- 
tween the remainder- man and the Leſſee, that the Leſſee 
ſhould continue to hold from the day and according to 
the terms of the original demiſe; and notice to quit on 
that day is proper. 1 H. Black. Rep. C. P. 97. 


2. If a Parſon, c. makes a Leaſe for years not war- 
ranted by the fat. 32 Hen. 8. c. 34, but is void by his 
death; acceptance of rent by a new parſon or ſucceſſor v ill 
not make it good. 1 Saund. 241. And ifazenant for life 
makes a Leaſe for years, there no acceptance will make 

the Leaſe good, becauſe the Leaſe is void by his death. 
Dyer 46, 239. | 

Tenant in tail made a Leaſe for years, rendering rent 
to him and his heirs, and died ; his fon and heir accepted 
the rent, and was afterwards executed for treaſon, leaving 
jſſue a ſon; the king accepted the rent, but that did not 
make the Leaſe good, the lands being in his hands by the 
attainder, and not in the reverter. Dyer 115. Leaſe for 
years, with condition, that the Leſſee ſhall not alien or 
aſſign, without the aſſent of the Leſſor, and if he did, 
that then the Leſſor ſnould re enter: he aſſigned part of 
the land without aſſent, Qc. and then the Leſſor, before 
notice of the aſſignment, accepts the rent, and afterwards 
entered for the condition broken; and adjudged lawful; 
for the condi. ion being collateral, he might aſſign the 
Jand ſo ſecretly, that it may be impoſſible for the Leſſor to 
know it. 3 Rep. 65, Penant's Caſe : Cro. Elix. 5 5 3. S. C. 

Leaſe for twenty-one years, rendering rent, on con- 
dition, that if the Leſſee did let any part of it above 
three years, then the Leaſe to be void, and that the 
Leſſor might enter; he let it out for three years, and 
ſo from three years to three years, during the term of 
twenty-one years, if he ſo long lived; the Leſſor ac- 
cepted the rent of the aſſignee, and afterwards entered: 
this was a breach of the condition, and the acceptance of 
it afterwards did not diſpenſe with it, becauſe the origi- 
nal Leaſe was void and determined. Cro. Car. 368. If 
tenant in tail make a Leaſe for years, to commence after 
his death, rendering rent, in ſuch caſe acceptance of 
rent by the Iſſue will not make the Leaſe. good to bar 
him, becauſe the Leaſe did not take effect in the life of 
his anceſtor. Plowd. 418. | 

Where one in remainder, after the expiration of an 
eſtate for life, gave notice to the tenant to quit on a 
certain day, and afterwards accepted half a year's 
rent; ſuch acceptance being only evidence of a holding 
from year to year is rebutted by the previous notice 
to quit, and therefore the notice remains good. See 1 
Term Rep. 161. 

The Leflor's receiving rent after a forfeiture is no 
waiver, unleſs the forfeiture were known to him at the 
time. 2 Term Rep. 425. 

A Leaſe void in its creation as againſt a remainder- 
man, does not become valid in law by his accepting rent, 
and ſuffering the Leſſee to make improvements after hi: 
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remainder veſts in poſſeſſion; though it ſeems chat i 
ſuch caſe equity would afford relief. See Doe v. 2.1, 
Dougl. 50—5 4, in u. | 
Where a Leaſe is % facto void by the condition gr 
limitation, no acceptance of rent afterwards can male i: 
have continuance as between the grantor and grantee, 
but it is otherwiſe of a Leaſe voidable only. See Dougl, 
578, iu u. f ö 


LEASES OF THE KING. Leaſes made by the 
King, of pert of the dutchy of Cornwall, are to be fr 
three lives, or thirty-one years, and not be made diſpu- 
niſhable of waſte, whereon the ancient rent is to be re. 


ſerved; and eſtates in reverſion, with thoſe in poſſeliion, 


are not to exceed three lives, Oc. See tat. 13 Car. 2. c. 4. 


All Leaſes and grants made by letters patent, or in. 
dentures under the great ſeal of England, cr tral of 
the Court of Exchequer, or by copy of court-roll, ac. 
cording to the cuſtom of the manors of the dutchy of 
Cornwall, not exceeding one, two, or three lives, or ſome 
term determinable thereon, Wc. are confirmed; and co. 
venants, conditions, c. in Leaſes for lives or vear, 
ſhall be good in law, as if the King were ſeiſed in fee. 
ſimple. Stat. 1 Fac. 2. c. 9. Sceftars. 5 &6 NM. NM, 
c. 18: 12 Ann. c. 22. Leaſes from the Crown of lands 
in England and Wales, and under the ſeals of the dutchy 
of Lancaſter, &c. for one, two, or three lives, or termi 
not exceeding fifty years, are allowed time for 1nrol!. 
ment, Cc. by at. 10 Ann. c. 18. Leaſes made by 
the Prince of ales of lands, Oc. in the dutchy of Corr 
awall, for three lives, or thirty- one years, on which is te. 
ſerved the molt uſual rent paid for the greateit part of 
twenty years before, ſhall be good apaiuit the King, the 
Prince, and their heirs, Sc. and the conditions of fuch 
Leaſes be as effectual as if the Prince had been ſeciſcd of 
an abſolute eſtate in fee-ſimple in the lands. 6a7, 10 
Geo. 2. c. 29. See titles Cornwall; King, 


LEASE AND RELEASE, A conveyance of the fee- 
fimplerightorintereſt in lands or tenements, under the fla. 
tute of Uſes, 27 H. 8. c. 10; giving firſt the poſſeſſion, and 
afterwards the intereſt, in the eſtate conveyed. Though 
the deed of feoffment was the uſual conveyance at com. 
mon law; yet ſince the ſtatute of Uſes, fat. 27 Hen. 8, 
c. 10, the conveyance by Leaſe and Releaſe has taken 
place of it, and is become a very common aſſurance ty 
paſs lands and tenements; for it amounts to a teoffmen!, 
the uſe drawing after it the poſſefion without aCtuil 
entry, Cc. and ſupplying the place of livery and teitn, 
required in that deed : in the making it, a Leaſe or bar- 
gain and ſale for a year, or ſuch like term, is firſt pre- 
pared and executed; ** to the intent,“ as is expteſſed 1n 
the deed, ** that by virtue thereof the Leſſee may be in 


actual poſſeſſion of the lands intended to be conveyed by 


the Releaſe ; and thereby, and by force of the ſtatute 
27 Hen. 8. c. 10, for transferring of uſes into polleſſion, 
be enabled to take and accept a grant of the reveriion 
and inheritance of the ſaid lands, &c. to the uſe of him- 
ſelf and his heirs for ever :** Upon which the Releaſe 
accordingly made, reciting the Leaſe, and declaring the 
uſes : and in theſe caſes a pepper-corn rent in the Leats 
for a year is a ſufficient reſervation to raiſe an uie, !0 
make the Leſſee capable of a Releaſe. 2 Vent. 35: 
2 Mod. 262. 
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Blactſlone ſuys, this ſpecies of conveyance was fir{t in- 
vented by Setjeant Meore, ſoon after the Statute gf Ules ; 
ud is now the moſt common of any, and therefore not 
o be ſhaken 3 though very great lawyers, as particularly 
Mr. Ney, Attorney-general to King Charles 1. formerly 
doubted its validity. 2 Mod. 252. It is thus contrived : 
1 Leaſe, or rather Bargain and Sale upon ſome pecuniary 
confideration for one year, is made by the tenant of the 
freeiold, to the Leſſee or bargainee. Now this, without 
any entollment, makes the bargainor ſtand ſeiſed to the 
vle of the bargainee, and veſts in the bargainee the ufo 
of the term for a year; and then the ſtatute immediately 
annexes the P He thereſore being thus in poſ- 
ſellon is capable of receiving a Releaſe of the freehold 
«rd reverſion 3 which muſt be made to a tenant in poſ- 
ſeſton, and accordingly the next day a Releaſe is granted 
to him. This is held to ſupply the place of livery of 
{eifin, and thus a conveyance by Leaſe and Releaſe is 
{:14 to amount to a feoffment. Co. Litzt. 270: Cre, 
Face 604. 

Te form of this conveyance is originally derived to 
us from the common law; and it is neceſſary to diſtin- 
gviſh in what reſpect it operates as a common-law con- 
veyance, and in what it operates under the ſtatute of 2/5. 
at the common law, where the uſual mode of convey- 


ance was by feoffment with livery of ſeifin, if there was 


a tenant in poſſeſſion, ſo that livery could not be made, 
the reverſion was granted, and the tenant attorned to the 
reverſioner. As by this mode the reverſion or remainder 
of an eſtate might be conveyed without livery, when it 
depended on an eſtate previouſly exilling, it was natural 
to proceed one ſtep further, and to create a particular 
eſtate for the expreſs and ſole purpoſe of conveying the 
reverſion; and then by a ſurrender or Releaſe, either 
of the particular eſtate to the reverſioner, or of the re- 
verſion to the particular tenant, the whole fee veſted in 
the ſurrenderee or Releaſee. It was afterwards obſerved, 
that there was no neceſſity to grant the reverſion to a 
ranger; and that if a particular eſtate was made to the 
perſon to whom it was propoſed to convey the fee, the 
reverſion might be immediately releaſed to him, which 
Releaſe operating by way of enlargement, would give 
the Releaſee (or Releſſee as he is ſometimes termed) a 
fee. In all theſe caſes the particular eſtate was only an 
eſtate for years; for at the common law the ceremony 
of livery of ſeiſin is as neceſſary to create even an eltate 
of freehold, as it is to create an eſtate of inheritance. 
Still an actual entry would be neceſſary on the part of 
the particular tenant 5 for without actual poſſeſſion the 
Leſſee is not capable of a Releaſe, operating by way of 
enlargement. But this neceſſity of entry for the pur- 
poſe of obtaining the poſſeſſion, was ſuperſeded or made 
unneceſſary by the ſtatute of uſes (27 Hex. 8. c. 10, 
above alluded to); for by that ſtatute che poſſeſſion was 
immediately transferred to the Cui que u/e; fo that 
a bargainee under that ſtatute is as much in poſſeſſion, 
and as capable of a Releaſe before or without entry, as a 
Leſſee is at the common law after entry. All, therefore, 
that remained to be done to avoid on the one hand the 
neceſſity of livery of ſeiſin from the grantor, and to 
avoid on the other the neceſſity of an actual entry on the 
part of the grantee, was, that the particular eſtate 
(which, for the reaſons above mentioned, ſhould be an 


eltate for years) ſhould be ſo framed as to be a bargain 
Vol. II. 
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and ſale within the ſtatute. Originally it was made n 
ſuch a manner as to be both a Leaſe at the Common 
Law, and a bargain and ſale under the Statute : but as it 
is held, that where conveyances may operate both by 
the Common Law and Statute, they ſhall be conſidered 
to operate by the Common Law, unleſs the intention of 
the parties appears to the contrary, it became the prac - 
tice to inſert, among the operative words, the words Bar- 
gain and Sell; (in fact, it is more accurate to infert no 
other operative words ;) and to expreſs that the bargain 
and ſale, or Leaſe, is made to the 1atent and purpoſe that 
thereby, and by the ſtatute for transferring uſes into poſ- 
ſeſlion, the Leſſee may be capable of a Releaſe, Ihe 
bargain and ſale therefore, or Leaſe for a year, as it is 
generally called, operates, and the bargainee 1s in the 
poſſeſſion, by the ſtatute. The Releaſe operates by 
enlarging the eſtate or poſſeſſion of the bargainee to 
a fee. This is at the Common Law; and if the uſe 
be declared to the Releaſee in fee-fimple, it continues 
an eſtate at the Common Law; but if the uſe is de- 


clared to a third perſon, the ſtatute again intervenes, 
and annexes or transfers the poſſeſſion of the Releaſze to 


the uſe of the perſon to whom the uſe is declared. Jt 
has been ſaid, that the poſſeſſion of the bargainee under 
the Leaſe is not ſo properly merged in, as enlarged by, 
the Releaſe ; but at all events it does not, after the Re- 
leaſe, exiſt diſtin from the eſtate paſſed by the Releaſe. 
1 Liſt. 271. 6. in u. 

As the operation of a Leaſe and Releaſe depends vpon 
the Leaſe, or bargain and ſale; if the grantor is a Body 
Corporate, the Leaſe will not operate under the ſtatute of 
uſes; for a Body Corporate cannot be ſeiſed to an ule, 
and therefore the Leaſe of poſſeſſion, conſidered as a bar- 
gain and ſale under the ſtatute, is void; and the Releaſe 
then mult be of no effect for want of a previous p 
in the Releaſee. In caſes of this nature, therefore, it is 
proper to make the conveyance by feoffment, or by a 
Leaſe and Releaſe with an aual entry by the Leſſee pre- 
vious to the Releaſe; after which the Releaſe will paſs 
the reverſion. It may alſo be obſerved, that in ex- 
changes, if one of the parties die before the exchange is 


executed by entry, the exchange is void. But it the' 


exchange be made by Leaſe and Releaſe, this incon- 
venience is prevented, as the ſtatute executes the 
poſſeſſion without entry; and all incidents annexed to an 
exchange at Common Law will be preſerved. 1 /zf. 
271. b. ins. 

[When an eſtate is conveyed by Leaſe and Releaſe, in 
the Leaſe for a year there muſt be the words, dbargaiz 
axd fell for money, and five ſhillings or any other tum, 
though never paid, is a good conſideration, whereupon 


the bargainee for a year is immediately in poſlefiion on 
the executing of the deed, without actual entry: if only 


the words demiſe, grant and to farm let are uſed, in that 
caſe the Leſſee cannot accept of a Releaſe of the inherit- 
ance, until he hath actually entered, and is in poſſeſſion. 
2 Lil. Abr. 435. But where Lierleten ſay s, that if a Leaſe 
is made for years, and the Leſſor releaſes to the Leſſee 
before entry, ſuch Releaſe is void ; becauſe the Leſſee 
had only a right, and not the poſleflion; and ſuch Re- 
leaſe ſhall not enure to enlarge the eſtate, without the 
peſſeſſion: though this is true at Common Law, it is not 
ſo now upon the ſtatute of uſes. 2 Mod. 250, 251. And 
if a man make a Leaſe for life, remainder for life, and 
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the firſt Leſſee dieth; on which the Leſſor releaſes to 
him in remainder, beſore entry; this is a good Releaſe 
to enlarge the eſtate, be having an eftate in law capable 
of enlargement by Releaſe, before entry had. 1 1. 2 o. 

No perſon can make a bargain and ſale, who hath not 
poſſeſſion of the lands: but it is not neceſſary to reſerve 
4 rent therein; becauſe the con ſideration of money raiſes 
the uſe, If a Leaſe be without any ſuch conſideration, 
the Leſſce hath not any eſtate till entry, nor hath the 
Leſſor any reverſion; and therefore a releaſe will not 
operate, c. 1 It. 270, 278 : Cre. Jac. 169: 1 Mod. 
253. On Leaſe at will, a Releaſe ſhall be good by reaſon 
ot the privity between the parties; but if a man be only 
_ tenant at ſuiferance, the Releaſe will not enure to him; 
und as to the perſon who hath the reverſion it is void, for 
zuch tenant hath not any poſſeſſion, there being no eſtate 
in him. Lit. 5 461, 462: Cro. Eliz. 21: Dyer 251. 

In a Leaſe and Releaſe, to make a tenant to the præ- 
cipe to ſuffer a recovery, where the Releaſe is made to 


A. B. and his heirs, (viz. the tenant to the præcipe, ) it | 


muſt be alſo ſaid to the uſe of him the ſaid A. B. and his 
heirs and aſſigns for ever; for the Releſſee muſt be abſo- 
lute tenant of the freehold. 2 Vent. 312: Lil. Convey- 
ence, 251. And a Releaſe made on truſt, mult be to A. B. 
his keirs and aſſigns, to the only uſe and behoof of the Re- 
leſſee, his heirs and aſſigns for ever; in truſt for C. D. 
who is to be a party to the deed, and the purchaſe money 
to be paid by the ce/fui que truſt. If the words t the uſe, 
& c. are not inſerted in the Releaſe, the eſtate doth not 
execute by the ſtatute of uſes, and the truſt is void. Lil. 
Conv, 233, 251. See titles Recovery; Truft. 

A Leaſe and Releaſe make but one conveyance, being 
in the nature of one deed. 1 Mod. 252. 

For further information as to the principles in which 
this form of conveyance originates, and under which it 
nperates, ſee this Dictionary, titles Conveyance ; Deed ; 
Feofement ; Truſts ; Les; Sc. 


LEASING or LESING, See Cleaning. 

LEAT, See Miileat. 

LEATHER. There are ſeveral ſtatutes relating to Lea- 
ther: the fat. 27 Hen. 8. c. 14, dĩrects packers to be appoint- 
ed for Leather intended to be tranſported; but the 18 E/:z, 
c. 9, prohibits the ſhipping of Leather, on penalty of 
torteiture, Sc. Though by fat. 20 Car. 2. c. 5, tranſ- 
portation of Leather was allowed to Scotland, Ireland, or 
any foreign country, paying a cuſtom or duty ; which 
ſtatute was continued by divers ſubſequent acts. See 
Fat. 1 Fac. 1. c. 22; and this Dictionary, title Nawi- 
gation As. No perſon ſhall ingroſs Leather to fell again, 
under the penalty of forfeiture ; none but tanners are to 
buy any rough hides of Leather, or calve-ſkins in the 
hair, on pain of forfeiture ; and no perſon ſhall foreſtall 
hides, under the penalty of 65. 84. a hide. Leather not 
ſufficiently tanned, is to be forfeited. In London, the 
Lord Mayor and Aldermen are to appoint and ſwear 
ſearchers of Leather, out of the company of ſhoemakers, 
Sc. and alſo triers of ſufficient Leather; and the 
fame is to be done by mayors, Sc. in other towns ang 
corporations; and ſearchers allowing inſufficient Leather, 
incur a forfeiture of 40s. Shoemakers making ſhoes of 
inſufticient Leather, are liable to 33. 4d. penalty. Sat. 
1 Tac. 1. c. 22. 
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Red tanned Leather is to be brought into open Leuthe: 
markets, and ſearched and ſealed before expoſed to (alc 
or ſhall be forfeited ; and contracts for tale othersiſe 10 
be void. Sat. 13 & 14 Car. 2. c. 7. Hides of Leather 
are adjudged the ware and manufacture of the curricy 
and ſubject to ſearch, Sc. All perſons dealing in Lea. 
ther may buy tanned Leather ſearched in open market: 
and any perſon may buy or ſell Leather hides or fin; 
by weight. Stat. 1 V. O. c. 33. Duties are granted 
on Leather, and entries to be made of tan-yards, under 
the penalty of 50. and tanners and Leather. dreſſers 
uſing any private tan- yards, or concealing ſkins, & 
ſhall forfeit 200. leviable by Juſtices of Peace, by dif. 
treſs, Sc. Stats. 9 Ann. c. 11. See 5 Geo. 1. c. 2: 
9 Geo. 1. c. 27. Artificers may freely buy their Leather, 
and cut it and ſell it in ſmall pieces. 12 Geo. 2. c. 25. 
Penalty on curriers neglecting to curry Leather. 13%. 
See this Dictionary, titles Tanners; Manufacturers. 


LECCATOR, A debauched 
whoremaſter. 

LECHERWITE, See Lairwite. | 

LECTISTERNIUM, A bed, ſometimes all that be. 
longs to a bed. Flor. Worc. p. 631. 

LECTRINUM, A pulpit. Mon. Angl. tom. 3. P. 233. 
LECTURER, Prælector.] A reader of lectures. In 
London, and other cities, there are Lecturers who are 


aſſiſtants to the rectors of churches in preaching, Se. 
Theſe Lecturers are choſen by the Veſtry, or chief inha. 


perſon, Lecher, ot 


bitants of the pariſh, and are uſually the afternoon 


preachers: the law requires, that they ſhould have the 
conſent of thoſe by whom they are employed, and like. 
wiſe the approbation and admiſlion of the Ordinary; 
and they are, at the time of their admiſſion, to ſubſcribe 
to the thirty-nine articles of religion, fc. required by 
the at. 13 & 14 Car. 2. c. 4. They are to be licenſed 
by the Biſhop, as other miniſters, and a man cannot be 
a Lecturer without a licence from a Biſhop or Arch- 
biſhop ; but the power of a Biſhop, Cc. is only as to 
the qualification and fitneſs of the perſon, and not as to 
the right of the Lectureſhip; for if a Biſhop determine 
in favour of a Lecturer, a prohibition may be granted to 
try the right. Micb. 12 W. 3. B. R. If Lecturers preach 
in the week - days, they muſt read the common prayer for 
the day when they firſt preach, and declare their aſſent 
to that book; they are likewiſe to do the ſame the fi 
Lecture-day in every month, ſo long as they continue 
Lecturers, or they ſhall be diſabled to preach till they 
conform to the ſame : and if they preach before ſoch 
conformity, they may be committed to priſon for three 
months, by warrant of two Juſtices of Peace, granted on 
the certificate of the Ordinary. fat. 13 & 14 Car 2.c. 4. 


Where Lectures are to be preached or read in any ca- 
thedral or collegiate church, if the Lecturer opeuly, at 
the time aforeſaid, declare his aſſent to all things in the 
book of Common Prayer, it ſhall be ſufficient ; and uni- 
verſity ſermons or Lectures are excepted out of the act 
concerning Lectures. There are Lectures founded by 
the donations of pious perſons, the Lecturers whercof are 
appointed by the founders ; without any interpoſition or 
conſent of rectors of churches, &c. though with the 
leave and approbation of the biſhop; ſuch as * bo 
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Lady Moier at St. Paul's, &c. But ſuch is not entitled | 


to the pulpit without the conſent of the ReQor, or 
Vicar, in whom the freehold of the church is. Cafes B. 
R. 42C, 433+ : 

The Court of B. R. will not grant a mandamus to a 
Biſhop to licence a Lecturer without the conſent of the 
Rector, where the Lecturer is ſupported by voluntary 
contributions, unleſs an immemorial cuſtom to ele with- 
out ſuch conſent is ſhown. R. v. London, (Bp.) 1 Term 
Rep. 331. Nor will that Court grant a Mandamus to the 
Rector, to certify to the Biſhop the election of a Lecturer, 
choſen by the inhabitants, where no ſuch cuſtom is 
ſhown, though the Lecturer has been paid out of the 
poor rates. But ſuch imme morial cuſtom, if in fact it exiſts, 
is binding on the Rector. 4 Term Rep. 125. R. v. Field. 

LECTURERS of Divinity, Law, Phyſick, Sc. in 
the univerſities of Oxford and Cambridge ; Vide Regius 


Profſor: 

LECTERNIUM, /eforium.) The deſk or reading 

ace in churches. Stat. Eccl. Paul. Lond. MS. 44. 

LEDGRAVE or LEDGREVE, See Lathreve. 

LEDO, ledona. ] The riſing water or increaſe of the ſea. 

LEET or COURT-LEET), See title Court-Leer. 

LEETS or LEITS, Meetiags appointed for the no- 
mination or election of officers: often mentioned in 
Archbiſhop Sporword®s Hiſtory of the Church of Scotland. 

LEGA or LACT A. Anciently the allay of money 
was ſo called. Spelm. 

LEGABILIS, Signifies what is not entailed as here- 
ditary ; but may be bequeathed by Legacy, in a laſt will 
and teſtament. Articula propeſita in parliamenta coram 
Rege; Anno 1234. 


| LEGACY, 
L:caTum.] A Bequeſt, or gift of goods and chattels 


by will or teſtament : the perſon to whom it is given is 
ſtyled the Legatee : and if the giſt is of the reſidue of 
an eſtate after payment of debts and Legacies, he is 
then ſtyled the Reſiduary Legatee. 

This Bequeſt transfers an inchoate property to the Le- 
gatee ; but the Legacy is not perfect without the aſſent 
of the executor ; for if one has a general or pecuniary 
Legacy of 100 J., or a ſpecific one of a piece of plate, 
he cannot in either caſe take it without the conſent of the 
executor, For in him all the chattels are veſted ; and it 
is his buſineſs firſt of all to ſee, whether there is a ſuf- 
ncient ſum left to pay the debts of the teſtator. See 


Co. Litt. 111: Aleyn. 39: Brad. I. 2. c. 26. But if 


there js a fund to pay the debts, and the executor 
then refuſes his aſſent to a Legacy, he may be com- 
pelled to give it, either by the Spiritual Court, or by a 
Court of Equity. March, Rep. 19. 

ln cafe of a deficiency of aſſets, all the gencra/ Lega- 
cies mult abate proportionably, in order to pay the debts ; 
but a ſpecific Legacy (of a picce of plate, a horſe, or the 
like) is not to abate at all, or allow any thing by way of 
abatement, unleſs there be not ſufficient without it. 
2? Fern. 110, Upon the ſame principle, if the Legatces 
have been paid their Legacies, they are afterwards bound 
to refund a rateabls part in caſe debts come in, more 
than ſufficient to exhauſt the reſidue after the Legacies 
paid, 2 Fern, 205, 


— — 
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If the Legatee dies before the Teſtator, the Legacy is 
a loſt or Jae Legacy, and ſhall fink into the reſidue. 
And if a contingent I. egacy be left to any one, as n he 
attains, or / he attains the age of twenty-one, and he 
dies before that time, it is a lapſed Legacy. Dy. 59; 
1 Eg. Ab. 295. But a Legacy to one 70 be aid when 
he attains the age of twenty-one years, is a veſted Le- 

acy; an intereſt which commences in pre/jents, al- 
though it be folvendum in future and if the Legatee 
dies before that age, his repreſentatives ſhall receive it 


out of the teſtator's perſonal eſtate, at the ſame time 


that it would have become payable in caſe the Legatee 
had lived. This diſtinction is borrowed from the civil 


law; and its adoption in our Courts is not ſo much 


owing to its intrinſick equity, as to its having been be- 
fore adopted by the Fecle/raftical Courts. For fince the 
Chancery has a concurrent juriſdi&ion with them, in re- 
gard to the recovery of Legacies, it was reaſonable that 
there ſhould be a conformity in theſ: determinations ; 
and that the Subje& ſhould have the ſame meaſure of 
Juſtice in whatever Court he ſued. 1 Eg. 46 295. But if 
ſuch (contingent) Legacies be charged upon a real 
eſtate, in both caſes they ſhall lapſe for the benefit of the 
heir; for with regard to deviſes affecting lands, the 
Eccleſiaſtical Court hath no concurrent juriſdiction, 
2 P. WW ms. 601, 610. And in caſe of a veſted Legacy 
due immediately, and charged on land, or money in the 
funds, which yield an immediate profit, iter ſhall be 
payable thereon from the teſtator's death ; but if 
charged only on the perſonal eſtate, which cannot be 


immediately got in, it ſhall carry intereſt only from 


the end of the year after the dcath of the teſtator. 
2 P. Ins. 26, 7. 

Beſides theſe formal Legacies contained in a man's 
will and teſtament, there is alſo permitted another death- 
bed diſpoſition of property; which is called a dozarion, 


cauſa mortis ; a giſt in proſpect of death. And that is, 


when a perſon in his laſt ſickneſs, apprehending his diſſo- 
lution near, delivers, or cauſes to be delivered, to ano- 
ther the poſſeſſion of any perſonal goods, (under which 
have been included bonds and bills dra vn by the de- 
ceaſed upon his banker,) to keep in caſe of his deceaſe. 
This gift, if the donor dies, needs not the aſſent of his 
executors; yet it ſhall not prevail againſt creditors; and 


is accompanied with this implied truſt, that if the donor 


lives, the property thereof hall revert to himlelf, being 


only given in contemplation of death; r, H. Pre, 


C5, 269: 1 P. ns. 406, 441: 3 P. #7 ms. 357. See 
2 Fez. 431. 
As this donation may be avoided by creditors, fo may 


it by the wife or children of a freeman, if it break in on 


their cuſtomary ſhazes. 2 Iz, 012, The delivery of 
receipts for Sauth-Sea annuities does not amount to a giſt 
of th: annuities themſelves. Hurd v. Turner, 2 Fez. 442. 
It is undecided whether the delivery of a mortgage deed 
will amount to a gift of the money due on the fecuriry, 
See Richards v. Sym, cited 2 Fez. 436: Hajul v. 
Tyate, Ambl 318. 

One cannot ſue in the Spiritual Court for a foratis c, 
mortis. 2 Stra. 777. See further this Dictionary, title Ho- 
natio canſu mortis. 

Having ſaid thus much on the ſubject of Legcies in 
general, we may proceed more particularly to inquire, 
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LEGACY, 


1. Who may be Legatees ; of lapſed and wejted Lega- 
cies, and of the ademption of Legacies, 

2. Of the Payment of Legacies ; and herein of Spe- 
cific Legacies. © 

3. Of Latereſt on Legacies. 

4. Of Suits to recover Legacies. 

5. Of Deviſes to Creditors, c. in ſatisfafion of De- 
mands due from the Tellater, —Of Legacies to 


Exccutors in ſatisfa&ion of the Reſidue, See 
title Executor V. 8. 


1. It ſeems neceſſary, that a Legatee ſhould be born 
at the time of making the will; and it has been ad- 
Judged, where Legacies were given to a man's children, 
that thoſe who were born afterwards ſhould have no 


ſhare thereof. 1 Balſt. 153. But it has been otherwiſe 


decreed in Chancery, 1 Ch. Rep. 301. | 

The name of a Legatee being very falſely ſpelt, it was 
referred to a maſter in Chancery, to examine who was 
the perſon intended. 1 P. V ns. 425. Some perſons are in- 
capable of taking by Legacy, under ſeveral ſtatutes ; as 
in tat. 13 W z. c. 6, Officers, Counſellors, Lawyers, 
Sc. not taking the oaths; and 5 Geo. 1. c. 27, Arti- 
ficers going abroad, c. See further who may be De- 
viſees, this Dictionary, title ill. 

The general rule is, that if the Legatee die before the 
Teltator, or before the condition upon which the Legacy 
is given be performed, or before it be veſted in intereſt, 
the Legacy is extinguiſhed. Treat. Eg. lib. 4. pt. I. c. 2. 
4 3.—But a bequeſt may be ſo ſpecially framed as to 


prevent the death of the Legatee operating a lapſe of 


the Legacy. See 3 Att. 572, 580.—Neither will the 
rule extend to a Legacy to two or more; for though, by 
the civil law, there is no ſurvivorſhip amongſt Legatees, 
yet it is ſettled that a Legacy to two or more is not ex- 
tinguiſhed by the death of one, but will veſt in the ſur- 
vivor. Gil. Rep. 137: 2 At. 220.—Nor will the rule 
extend to thoſe caſes where the Legacy is given over 
after the death of the firſt Legatee ; for in ſuch caſes 
the Legatee in remainder ſhall have it immediately. 1 
And. 33. pl. 82: 2 Vern. 207: 1 P. Wins. 274: 3 P. 
Nint. 113: Pre. Ch. 37: Maſel. 319: 2 Fern. 378.— 
Nor will a Legacy lapſe by the death of the Legatee in 
the teſtator's life-time, if he be to take as a Truſtee. 
See 1 Pex. 140: and 2 Fern. 468, in which latter caſe the 
point is doubted, 

Where a father makes a proviſion for a child by his 
will, and afterwards gives to ſuch child, being a daugh- 
ter, a portion in marriage; or, being a ſon, a ſum of 
money to eſtabliſn him in life, (ſuch portion or ſam being 
in amount equal to, or greater than the Legacy,) it is 


an implied ademption of the Legacy ; for the law will 


not intend that the father deſigned two portions to one 
child. 1 P. Vn. 680: 2 Ch. Rep. 85: 2 Fern. 115, 
267: 2 Ath. 216: Ambl. 325: 2 Bro. C. R. 307.—But 
this implication will not ariſe, if the proviſion by the 
will be by bequeſt of the refidue, 2 44. 216 :—or if the 
proviſion in the father's life-time be ſubject to a contin- 
gency; 2 At. 491 :—or be not cgu/dem generis with the 
Legacy; 1 Bro. C. R. 425: —or if the teſtator be a 
ſtranger; 2 Ar,. 516: 2 Bro. C. R. 499: And ſuch im- 
pligation is always liable to be refuted by evidence, 2 
Ak, 516: 2 Bro, C. R. 165, 515. 


LEGACY 1, 


A man deviſed 200 J. a piece to the two children of 
A. B. at the end of ten years after the death of the tec. 
tator; afterwards the children died within the ten years; 
and it was held a lapſed Legacy: for there is a difference 
where a deviſe is to take effect at a future time, and 
where the pay ment is to be made at a future time; ang 
whenever the time is annexed to the Legacy itſelf, and 
not to the pay ment of it, if the Legatee dies before the 
time happens, it is a lapſed Legacy. 2 Salk. 415. A be. 
queſt of money to one at the age of twenty-one, or da- 
of marriage, wwi7hout ſaying to be paid at that time, ang 
the Legatee dies before the term ; this is a lapſed Le. 
gacy: And ſo it is if the deviſe had been to her whe: 
ſhe thall merry ; or when a fon ſhall come of age, aud 
they die before. Ce. 182: 2 Fent. 342. : 

But a deviſe of a ſum of money, to be paid at the diy 
of marriage, or age of twenty-one years; if the Le. 
gatce die before either of theſe happen, the Lepatee'; 
adminiſtrator ſhall have it, becauſe the Legatee had a 
preſent intereſt, though the time of payment was not vet 
come; and it is a charge on the perſonal eſtate which 
was in being at the teſtator's death; and if it were dif. 
charged by this accident, then it would be for the be. 
nefit of the executor, which was never intended by the 
teſtator. 2 Vent. 366: 2 Lev. 207. A father bequeathed 
goods to his ſon, when he {hon!d be of the age of twen. 
ty-one years, and if he die before that time, then his 
daughter ſhould have them; aicerwards the facher died, 
and then the ſon died betore he yas of age ; adjudged, 
that the daughter ſhall have u:c goods given in Legacy 
immediately, and not ſtay till her brother would have 
been of age, if he had lived. 1 4:4, 33. And where a 
Legacy was deviſed to an infant, to be paid when he 
ſhall come of age, and he died before that time; it was 
ruled that his adminiſtrator ſhould have it preſently, and 
not ſtay until the infant ſhould have been of age, if he 
had lived. 1 Leon. 278. In a caſe of this nature, it has 
been decreed in equity, that although the adminiftrato; 
ſhould have the Legacy, yet he muſt wait for it till ſuch 
cime as the child would have come to twenty-one. 2 
Vern. 199. 85 

That if the Legacy be to the Legatee payable to in: 
at a certain age, and the Legatee die before he attain 
ſuch age, this is a veſted and tranſmiſſible intereſt in the 
Legatee ; See 2 Vent. 342: 2 Ch. Ca. 155: 1 Fern. 
462: 3 P. Ws. 138: 2 Fern. 199. —Otherwiſe, if the 
Legacy be to the Legatee generally, at or when he attains 
ſuch age. 2 Vent. 342: 2 Salk. 415: 1 Eg. Ab. 295, 
6; and fee 1 Bro. C. R. 119.—If the Legacy be made 
to carry intereſt, though the words 70 be paid, or payalle, 
are omitted, it is a veſted and tranſmiſſible intereſt. 2 
Vent. 342: 2 Ch. Ca. 155: 2Yern. 673: 2 Lex. 263: 34th. 
645. So if the bequeſt be toA. for life, and after the death 
of A. to B. the bequeſt to B. is veſted, upon the death 
of the teſtator; and will not lapſe by the death of B. in 
the life-time of A. 2 Fent. 347 : 1 P. Wis. 566: 2 Vers. 
378: Ambl, 167: 1 Bro. C. R. 119: and the notes 
there; 1 Bro. C. R. 181. 

Where a Legacy is to ariſe out of the real eſtate, it 
ſhall not go to the repreſentative of the Legatee; but 

ſink in the inheritance, And yee where 1000/7. was 
given by a perſon out of lands, to his daughter, and in- 
tereſt to be computed from his death, &c. here, though 
the Legatee died before the time appointed for Paying 
the 
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LEGACY 2. 


the ſame, it was held the Legacy ſhould be raiſed not- 
withſtanding ; and the Lord Chancellor ſaid, that this 
Legacy was a veſted one. 2 Fern. Rep. 617: Barnardi/t. 
326, 330. A perſon by will, &c. gives a portion or 
Legacy to a child, payable at twenty-one years of age, 
out of a real and perſonal eſtate, and the child dies be- 
fore the Legacy becomes payable ; in that caſe, ſo much 
thereof as the perſonal eſtate will pay, ſhall go to the 
child's executors and adminiſtrators : but ſo far as the 
Legacy is charged upon the land, it is ſaid it ſhall fink, 
2 Peere Williams 613. Allo if a Legacy be given to 
one to be paid out of ſuch a fund, and the ſame fails, 
it has been reſolved, that it ought to be paid our 
of the perſonal eſtate ; and the failing of the manner 
apoointed for payment ſhall not defeat the Legacy. 
i P. Vins. 779. 


2. If a Legacy when due be paid to the father of an 
infant, it is no good payment; and the executor may 
be obliged in equity to pay it over again : and where 
any Legacy is bequeathed to a feme covert, paying 
it to her alone, 1s not ſuflicient, without her huſband, 
1 Fern, 261. | 

Executors are not bound to pay a Legacy, without 
ſecurity to refund. Chan. R. 149, 257. And if ſentence 
be given for a Legacy inthe Ecclefiaitical Court, a pro- 
hibition lies, unleſs they take ſecurity to refund. 2 Yertr, 
358. If an executor pays Legacies, and, ſeven years 
after, covenant is broken, for which action is brought 
againſt the executor; the court inclined that it was a 
Devaſtavit, and that the executor ought to have taken 
ſecurity for his indemnity upon payment of the Legacies. 
Allen 38. "Though it has been adjudged that a covenant 
is no duty till broken; and therefore fince it is uncertain 
whether it will be broken or not, it ſhall be preſumed it 
will not; and the Legacies being a preſent duty, ſhall 
be paid by the executor, notwithſtanding any covenant 
not actually broken. Scyle. 37: 1 Ne!s. Ab. 786. If one 
binds himſelf and his executors in an obligation, &c. to 
perform a certain thing, and in his will gives divers Le- 
gacies and dies, leaving goods only ſufficient to pay the 
obligation when forfeited, this obligation ſhall be no bar 
© the Legacies, becauſe it is uncertain whether the ſame 
may ever be forfeited ; though the executor may there- 
fore make a delivery upon condition, v7z. to return the 
Legacies if the obligation becomes forfeited, and the 
penalty be recovered. 1 Rell, Ab. 928: 2 Fentr. 358. 

The executor is to pay the Legacies after the debts : 
hut executors cannot in equity pay their own Lega- 
cies firſt, where there is not enough to pay all of them, 
but ſhall have an equal proportion with the reſt of the 
Legatees. Chan. R. 354. An executor has election, 
where any chattel is given to him, to have and take it 


in one right or the other, w/z. as executor, or Legatee, 


which is to be made by a ſpecial taking, or declaration, 
Sc. 10 Rep. 47: Plowd. 519: Dyer. 277. 

if there be a ſpecific Legacy given of any thing, as a 
horſe, ülver cup, Sc. it mult be delivered before any 
ather Legacy, provided there be aſſets. Offe. Exec. 
317. And if there be enough to pay all the Legacies 
after the debts are ſatisfied, the I.egacies ſhall all 
de paid; but if there is not ſufficient to pay debts 
97 more, the Legatees muſt loſe their Legacies, or 
3 propor tionable part of them. Plicwd. 526: See 


„ 7 7 : # 
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A ſpecific Legacy is, where, by the aſſent of the ex- 
ecutor, the property of the Legacy will veſt—As there 
is a benefit one way to a ſpecific Legatee, that he ſhall 
not contribute, (in caſe of a deficiency to pay all the 
Legacies,) ſo there is a hazard the other way—For in- 
ſtance, if ſuch ſpecific Legacy, being a /za/e, be evicted; 
or, being goods, be loſt or burnt ; or, being a debt, be 
loſt by the inſolvency of the debtor : in all thoſe caſes 
ſuch ſpecific Legatee ſhall have no contribution from 
the other Legatees, and therefore ſhall pay none to- 
wards them. Hinton v. Pinke, 1 P. Wins. 539. 

Theſe conſequences attending a ſpecific Legacy have 

raiſed, in the ſeveral caſes to be met with in the books, 
the queſtion, whether a Legacy was /pecific or general? 
A ſpecific Legacy (frifily ſpeaking) is ſaid by Ld. 
Hardwicke in Purſe v. Snaplin, 1 Atk. 417, to be a bequelt 
of a particular chattel, ſpecifically deſcribed and diſ- 
tinguiſhed from all other things of the ſame kind; or, 
in other words, an individual Legacy.—Money, there- 
fore, if ſufficiently diſtinguiſhed, may be the ſubject of a 
ſpecific bequeſt; as money in a certain cheſt, Sc. Law- 
Jon v. Stitch, i Ath. 508; or a particular debt; as to the 
ademption of which latter by payment in the teſtator's 
life-time, See Thomond (E.) v. Suffelz (E.), 1 P. Ws. 
461.— So of Stock in Aſhton v. Aſhion, Talb. 152: Ave- 
Hu v. Ward, 1 Fez. 424: Drinkwater v. Falconer, 2 Ves. 
623.—So a bequelt of a part of a ſpecific chattel may 
be equally a ſpecific Legacy, 3 44. 103. _ 

But the Legatees of ſpecific parts, though not liable to 
abatement with general Legatees, yet muſt abate pro- 
portionably among themſelves upon deficiency of the 
ſpecific thing bequeathed. Sleech v. Thorington, 2 Jex. 
553; or on deficiency of the general aſſets for payment 
of debts. Long v. Short, 1 P. Vn, 403.—So ſpeciſic 
Legatees of diſtin& chattels ſhall abate proportionably 
on a deficiency of general aſſets. Devon (D.) v. Atkins, 
2 P. Wis. 382. 

On the other hand, a mere bequeſt of grantity, whe- 
ther of money or any other chattel, is a general Legacy ; 
as of a quantity of Stock: Purſe v. Snaplin, 1 Ark. 414: 
Sleech v. Therington, 2 Vex. 562: and where the teſtator 
has not ſuch Stock at his death, it is a direction to the 
executor to procure ſo much Stock for the Legatee, 
Partridge v. Partridge, Talb. 227,—So the purpoſe to 
which a general Legacy is to be applied will not alter its 
nature; as in the caſe of Hinton v. Pinke, 1 P. Wis. 5 39. 
Perſonal annuities given by will are general Legacies, 
Hume v. Edwards, 3 Att. bgz : Lewin v. Lewin, 2 Jex. 
417. How far a Legacy of money, to be paid out of a 
certain fund, ſhall be adeemed by the failure of the 
fund, ſee Sawile v. Blackett, 1 P. Wins, 778: 2 . 
Wins. 330, Mr. Cox's Note (1): And fee Treat. Eg. 
lib. 4. pt. 1. c. 2. & 5. in u. | 

A ſum bequeathed out of a debt muſt be paid though 
the debt is recovered by the teſtator ; otherwiſe of a be- 
queſt of the debt itſelf. 2 Stra. 824. 

As an executor is not obliged to pay a Legacy with- 
out ſecurity given him by the Legatee to refund, if there 
are debts, becauſe the Legacy is not due till the debts 
are paid, and a man muſt be juſt before he is charitable ; 
ſo in ſome caſes, the executor may be compelled to give 
ſecurity to the Legatee for the payment of his Legacy; 
as where a teſtator bequeathed 1000/7. to a perſon, to be 
paid at the age of twenty-one, and made an —_— 

an 
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and died; afterwards the Legatee exhibited a bill in 
equity againſt the executor, ſetting forth that he had 
waſted the eſtate, and praying that he might give ſecu- 
rity to pay the Legacy when it ſhould become due; and 
it was ordered accordingly. 1Ch. Rep.136,257. See po, 4. 

3. If a Legacy is deviſed, and no certain time of 
payment, and the Legatee is an infant, he ſhall have in- 
tereſt for the Legacy from the expiration of one year af- 
ter the teſtator's death; for ſo long the executor ſhall 
have, that he may ſee whether there are any debts, 
and no laches ſhall be imputed to the infant: but if the 
Legatee be of full age, he ſhall have no intereſt but 


from the time of the demand of his Legacy. Where a 
Legacy is payable at a day certain, it muſt be paid with 


intereſt from that day. 2 Salk. 415: 2 Nel/. Abr. 1114. 
A perſon gives a Legacy charged upon land, which 
yields rents and profits, and there is no day of payment 
mentioned, the Legacy ſhall carry intereſt from the teſ- 
tator's death, becauſe the land yields profit from that- 
time: though were it charged on the perſonal. eſtate, 
and the will mentions no time for paying it, there the 
Legacy bears intereſt only from the end of a year 
after the death of the teſtator; which is ſaid to be the 
ſettled difference. 2 P. Ving. 26. It has been decreed in 


equity, that although a Legacy be deviſed to be paid at 


a Certain time, it carries intereſt only from ſuch time as 


it is demanded: it is otherwiſe of a debt; and in ſuch 
_ caſe non payment at the day has been held no breach, 


without demand and refuſal. Preced. Chanc. 161. See 
Abr. Caf. Eg. 286. One having a Legacy given him, 


payable within a year, knew nothing of it till a great 


while afterwards, when the executor publiſhed it in the 


Gazctte ; here Chancery would allow no intereſt, but the 
bare Legacy. Preced. Chanc. 11. 


4. Legacies being gratuities, and no duties, action 


will not he at Common Law for the recovery of a Lega- 
cy; but remedy is to be had in the Chancery or Spiritual 
Court, Allen 38. The cognizance of a Legacy properly 
belongs to the Spiritual Courts, for ſuch bequelts were 
not good by the Common Law ; but this 1s to be under- 
ſtood, where a Legacy is deviſed generally: if it is 
payable out of the land, or out of the profits of the land, 
an action on the caſe lies at Common Law; but the uſual 
remedy is in Chancery. Sid. 44: 3 Salk. 223. By Holt 


Chief Juſtice, a Legatee may maintain an action of debt 


at Common Law againſt the owner of land, out of which 


the Legacy is to be paid; and ſince the ſtatete of wills 


gives him a right, by conſequence he ſhall have an action 
at law to recover it. 2 Salk. 415. And ſometimes the 
Common Law takes notice of a Legacy, not directly, 
but in a collateral way; as where the executor promiſed 
to pay the money, if the Legatee would forbear to ſue 
for the Legacy, this was adjudged a good conſideration 
to ground an action; but that it would not lie for a Le- 


gacy in ſpecie; which would be to diveſt the Spiritual 


Court of what properly belonged to their juriſdiction, by 
turning ſuits which might be brought there into actions 
on the caſe. Raym. 23 And it is now poſitively deter- 
mined that no action at law lies for a Legacy; the Court 
of Chancery being the proper juriſdiction for that pur- 
poſe. Deeks v. Strutt, 5 Term Rep. 60. — The reaſon 
given in this caſe ſeems to contradict the principle of 
another caſe in Cowp. 284, 9; where it was held, that if 


LEGACY 5. 


an execntor, in conſideration of aſſets in his poſſe ſor 
promiſes to pay a Legacy, an action of aſſumpſit lies agaiuf 
him in his own right. In the firſt mentioned of theſe caſes, 


| however, no expreſs promiſe wvas proved.—lf ſecurity i; 


given by bond to pay a Legacy, in ſuch caſe an action 
at law is the proper remedy ; by giving the bond, the 
Legacy is, as it were, extinct, and becomes a debt at 
Common Law, and the Legatee can never afterwarg: 
ſue for it in the Spiritual Court, Ziv. 39. For the re. 
covery of a debt or ſuch like thing in action, given by 
way of Legacy, it is beſt to make the Legatee execute: 
as to that debt; c. or he muſt have a letter of attorney 
to ſue in the executor's name. Wo"; Inf, 330, 

It is without queſtion that the ſuit for a perſonal Le. 
gacy may be brought in Chancery; and if the matler 
has proceeded to a ſentence in the Eccleſiaſtical Court, 
it is proper to go into Chancery for the executor's in- 
demnity: where the Legatees are to give ſecurity to re. 
fund, and that Court will ſee money put out for chil. 
dren. On like principles a bill for the diſtribution of 
an inteſtate's perſonal eſtate is proper in Chancery, for 
the Spiritual Court in that caſe has but an ineffectual 
juriſdiction. See Fonblanque's Treat. Eg. lib, 4. ft, 1, 
c. 1. § 2. i | 

An executor being, in equity, conſidered as a truſtee 
for the Legatee, with reſpect to his Legacy, and as a 
truſtee in certain caſes for the Next-of-kin as to the un- 


diſpoſed ſurplus, is the true ground of equitable juriſ. 


dition in enforcing the payment of a Legacy, or diſtti. 
bution of perſonal eftate. See 1 P. Wins. 544, 575. 


That the juriſdiction of our Courts of Equity is, in 


ſuch caſes, more effective and protective of the intereſt 
of creditors and Legatees, is evident in ſeveral inſtances, 


particularly in compelling executors to give ſecurity for 
a Legacy payable at a future day, the executor appear- 


ing to have waſted the eſtate. 1 Ch. Ca. 121 :—or to 
bring the fund into Court. 3 Bro. C. R. 365. And there 
are caſes in which a Court of Equity will reſtrain pro- 
ceedings in the Eccleſiaſtical Court for a Legacy; a; 
where a huſband is ſuing for a Legacy in right of his 
wife. See 2 A 420: Toth. 114: Pre. Ch, 548. 

The Sp ritual Court adminiſters redreſs in the caſe of 
ſubtraction or the withholding or detaining of Legacies, 
as a conſcquential part of their teſtamentary juriſdiction ; 
but in this caſe the Courts of Equity exerciſe a conc 
rent juriſdiction, as incident to ſome other ſpecies of re- 
lief required : and as it is beneath the dignity of the 
King's Courts to be merely ancillary to other inferior 
juriſdictions, the cauſe, when or ce brought there, receive; 
there alſo its full determination. See 3 Comm. 98. c. 7. 


5 Where a teſtator gives his debtee a Legacy greater 
than his debt, it ſhall be taken in {ſatisfaction of it: 
though where the Legacy is.lefs, it thall not be decmed 
as any part thereof; but as a Legacy 1s a gift, ſome— 
times the Legatee has been decreed both, 1 Salk. 1;5: 
2 Salk 5c8. If a greater Legacy is given by a codicil, 
to the ſame perſon that was Legatee in the will, it {hall 
not be a ſatis faction, unleſs ſo expreſſed. 1 P. Ys. 424. 

Although a Legacy is to be taken as a giſt, yet 4 
man ſhall be intended to be juſt before he is kind; lo 
that a bequeſt of the /ame ſum by the debtor to the cre- 
ditor ſhall be applied in ſatis faction of the debt. Pre. 
Ch. 394: 2 f. Vit. 130: 3 P. Unt. 354: 1 Pex. 123: 

| Nigel. 
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1 l.: See 2 P. A u. 616.—Yet where there are 
alſets, and the teſtator intended both, it may be as good 
equity to conſtrue him both juſt and kind z and the con- 
irution of making a gift a ſatisfaQtion, has, in many 
caſes, been carried too far. See 1 Salk. 155: 1 P. Wins, 

10: 2 P. Wms. 616. 

If a Legacy be leſs than the debt, it was never held 
to go in ſatisfaction. 2 Salt. 508: Pre. Ch. 394: 2 P. 
nt, 616: 2 Fern. 478: Mojel. 295. — So if the Legacy 
were upon condition, or upon a contingency ; for the 
will is intended for the Legatee's benefit; and therefore 
it could not be ſuppoſed that the teſtator would give him 
an uncertain recompence in ſatisfaftion of a certain de- 
mand. Pre, Ch. 394: Salk. 508: 2 Atk. zoo, 491: 2 
P. Hans. 555: 2 Lex. 519. — 80 where the Legacy is not 
equally beneficial with the debt in ſome one particular, 
although it may be more ſo in another, as in time of pay- 
ment. Pre. Ch. 236: 2 Vern, 478: 2 Atk. 300: 3 All. 
g6: 1 Bro C. R. 129, 295. — So if the thing were of a 
diferent nature, as land, it ſhould not go in fatisfaQtion 
of money, unleſs there was a defect of atlets. 2 P. Vn. 

616: Salk. 508: 3 P. Wins. 245.—80 if the debt was 
contracted after the Legacy given; as the teſtator could 
not have it in contemplation to ſatisfy a debt not then 1n 


being. 2 Salk. 508: 2 P. Wis. 342: 1 P. Vs. 409: 


3 P. Ant. 453.--So if the debt was upon an open or 
running account, ſo that it might not be known to the 
tefator whether he owed any money to the Legatee or 
noi. 1 P. Vins. 299. 

Caſes of this nature therefore depend upon circum- 
ſtances; and where a Legacy has been decreed to go in 
ſatisfaction of a debt, it muſt be grounded upon ſome 
evidence, or at leaſt a ſtrong preſumption that the teſ- 
tator did ſo intend it; for a Court of Equity ought not 
to hinder a man from diſpoſing of his own as he pleaſes : 
and t1erefore the intention of the party is to be the rule: 
for where he ſays he gives a Legacy, the Court cannot 
contradict him, and ſay he pays a debt. See Treat. Eg. 
lib, 4. pt. 1. c. 1.4 5; and the notes there. 


LEGALIS HOMO, He who ſtands rectus in curia, 
not outlawed, excommunicated, or infamous; and in 
this ſenſe are the words probi & legales homines : hence 
alſo legality is taken for the condition of ſuch a man. 
Leg. Ed. Conf. c. 18. 

LEGALIS MONETA AN GLI, Lawful money 
of England, is gold or filver money coined here by the 
King's authority, Sc. 1 1. 207. See title Coin. 

LEGAMANNUS, See Lageman. 

LEGATARY, eee He or ſhe to whom any 
thing is bequeathed ; a Legatee. See /tat. 27 Elix. c. 16. 
Selman ſays, it is ſometimes uſed pro Legato vel Nuncio. 

LEGATE, L-gatus.] An ambailador or Pope's Nun- 
cio. There are two ſorts of Legates, a Legale à latere, 
and Legatus natus ; the difference between whom is thus: 
Legatus à Latere was uſuilly one of the Pope's family 
velted with the greateſt authority in all eccleſiaſtical 
affairs over the whole kingdom where he was ſent; 
and, during the time of his legation, he might determine 


eren thoſe appeals which had been made from thence to 


Rome * Legatus xatus had a more limited juriſdiction, 
bat was exempted from the authority of the Legate 2 
/atere; and he could exerciſe lis juriſdiRion in his own 


LE ROY. 


province. The Popes of Rome had formerly in Znz/end 
the archbiſhops of Canterbury their Legatas natas; and, 
upon extraordinary occaſions, ſent over a Legat à atere. 

LEGATEE, The perſon to whom a Legacy is be- 
queathed by a laſt will. 

LEGATORY, See Legatary. 

LEGATUM, In the eccleſiaſtic ſenſe, was a legacy 
given to the church, or accuſtomed. mortuary. Coxvell. 

LEGEM FACERE, Jo make law, or oath ; Le- 
gem habere, to be capable of giving evidence upon oath; 
Minor non habet legem. Selden's notes on Her». 133. 

LEGERGILD, Legergildum ] See Lairævite. | 
_ LEGIOSUS, Litigious, and fo ſubjected to a courſe 
of law, Cowell, 

LEID, Vide Lathe & Lath-reve. 

LEIPA, A departure from ſervice.—— Si quis a Do- 
mino ſuo ſine licentia diſcedat, ut leipa emendetur, re- 
dire cogatur. Leg. Hen. I. c 43. Blount,—Rather, an 
Eloper ; the perſon who eſcapes or departs. Sec Selm. 
2. V. 

LEIRWIT, Maldta adulteriorum. Fleta, lib. 1. c. 7.) 
Is uſed for a liberty, whereby a lord challengeth the 
penalty of one that lieth unlawfully with his boud- 
woman, Cowell. 

LEITHEN, Vide Lathe and Lathe-reve, 

LEMON JUICE, See Lime. 

LENT, From the Germ. Lentz, i. e. Fer. The 
Spring Faſt] A time of faſting for forty days, next before 
Easter; meationed in flat. 2 & 3 Ed. 6. c. 19. Firſt 
commanded to be obſerved in England by Ercembert, 
ſeventh King of Kent, before the year 800. Baker's 
Chron. 7. No meat was formerly to be eaten in Leut, 
or on Weane/7ays or other fiſh days, but by licence, un- 
der certain penalties. And butchers were not to kill 
fleſh in the Lent, unleſs for victualling ſhips, Oc. 

LEP AND LACE, Leppe & Lajye.] A cuſtom in the 
manor of H”rittle in E/ex, that every cart which goes 
over Greenbury within that manor, (except it be the cart 


of a nobleman) ſhall pay 4 4. to the lord. This Green- 


bury is conceived to have been anciently a market- 
place; on which account this privilege was granted. 
Blount. ” 

LEPA, A meaſure which contained the third part 
of two buſhels: whence we derive a ed. lnb. Du 
Cange. 

LEPORARIUS, A greyhound for the hare. Mon. 
Ang. tom. 2. fol. 282. 

LEPORIUM, A place where hares are kept toge- 


| ther. Mon. Ang. tom. 2. fol. 1035. 


LEPROSO AMOVENDO; An ancient writ that 


lay to remove a Leper or Lazar, who thruſt himſelf 


into the company of his neighbours in any pariſh, either 
in the church, or at other public meetings, to their an- 
noyance. Reg. Oriz. 237. The writ lay againſt thoſe 
Lepers that appear outwardly to be ſuch, by ſores on 
their bodies, ſmell, Fc. and not againſt others: and 
if a man were a Leper, and keep within his houſe, ſa 
as not to converſe with his neighbours, he ſhall not be 

removed. New Nat. Br. 521. 
LE ROY LE VEUT, See Royal Afent ; Parliament, 
LE ROY S' AVISERA, By theſe words to a bill, 
preſented to the King by his houles of parliament, are 
underſtood his dental of that bill. By this meens the 
CE indelicacy 
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— 


LES 


indelicacy of a poſitive refufal to give the Royal Aſſent 
to a bill paſſed by the Lords and Commons is avoided, 
Sce tit. Parliament 

LESCHEWES, Trees fallen by chance, or wind- 
falls. Broke's Abr. 341. | 

LESIA, A leaſh of greyhounds, now reſtrained to 
the number of three, but formerly more. Spelz. 

LESPEGEND, Sax. L2/ pegen Baro minor] Sint fub 
guolibet horum quatuor ex mediocribus Homi ni bus quos Ang li 
Leſpegend auncupant, Dani vero young-men wocanr, lo- 
eati, qui curam tt onus tum viridis tum veneris faſcipiant. 
— Hence it appears that this was an inferior officer in 
foreſts, to take care of the vert and veniſon therein, Sc. 
— Conftitut. Canut, de Foreffa, Art. 2. 

LESSA, A legacy; from this word alſo Leaſe is de- 
rived. Mon. Ang. tom. 1. pag. $62. 

LESSOR AND LESSEE, The parties to a Leaſe. 
The former he who makes the Leaſe, the latter to 
whom it is made, 

LESTAGE, See Ballaſt. 

LESTAGEFRY, Leſtage- free, or exempt from the 
duty of paying ballaſt money. Conve/l, | 

LESWES, or LELVES, Is a word uſed in Domeſday, 
to ſignify paſtures, and is till uſed in many places of 
England, and often inſerted in deeds and conveyances. 
Covell, Hence the modern term Lea/oxves. 

LETARE JERUSALEM, See Juadrageſimalia. 

LETHERWITE, See Leiravit. 

LETTERS, Threatening, See Threatening Letters, 

LETTER MISSIVE FOR ELECTING OF A 
BISHOP. A letter from the King to the Dean and Chap- 
ter, containing the name of the perſon whom he would 
have them elect. See title B:/bep. 

LETTER MISSIVE IN CHANCERY, To a Peer. 
See Chancery. 

LETTERS OF ABSOLUTION, Litera alſolutoric.] 
Abſolvatory letters, were ſuch in former times, when 
an abbot releaſed any of his brethren ab omni ſabjectione 
& obdientia, Ec. and made them capable of entering 
into ſome other order of religion. Mon. Fawerſhamenſi. p. 7. 

LETTER OF ATTORNEY, Litera Attornati! A 
writing, authoriſing another perſon, who in ſuch caſe 
is called the Attorney of the party appointing him, to do 
any lawful act in the ſtead of another: as to give ſeiſin 
of lands; receive debts, or ſue a third perion, &r. A 
Letter of Attorney is either general or ſpecial; Ihe na- 
ture of this inſtrument is to give the attorney the full 
power and authority of the maker, to accompliſh the 
act intended to be performed: and ſometimes theſe 
writings are revocable, and ſometimes not ſo: but when 
they are revocable, it is uſually a bare authority only ; 
they are irrevocable when debts, &c. are aſſigned to 
another, in which caſe the word, irrevocably, is inſerted ; 
and the intention of them then, is to enable the aſſignee 
to receive the debt, Sc. to his own ule. 

In caſes of Letters of Attorney it was anciently held that 
the authority muſt be ſtrictly purſued : if it be to deliver 
livery and ſeiſin of lands between certain hours, and the 


attorney doth it before or after; or in a capital meſ-_ 
ſuage, and he does it in another part of the land, &c.. 


the at of the attorney to execute the eſtate ſhall be 

void. Plowd. 475. But notwithſtanding the ancient 

opinions for purſuing authorities with great ſtrictneſs and 
| 11 


— 


- 


| 


LETTER or ATTorxty, 


exaQneſs, yet in caſe of livery and ſeifia they han, 


been always favourably expounded of later times, . 


leſs where it hath appeared, that the authority was net 
purſued at all; as if a Letter of Attorney be made 1; 
three, two cannot execute it, becauſe they are not the 
parties delegated, and they do not agree with the au. 
thority. 2 Mod. Rep. 79. Where the attorney doe, 
leſs than the authority mentions, it is void: it js fate 
if he doth more, it may be good for ſo much a; | 
had power to do, and void for the reſt ; vet both the/. 
rules have divers exceptions and limitations. Vie 1 1 
258, Where two attornies were made jointly and ſete. 
rally to deliver ſeiſin of lands, &c. and one of then 
delivered ſeiſin of part of the land, and after anotle: 
attorney, being tenant thereof for years, gave livery 9; 
the other part of the land: this was held good, though: 
made at ſeveral times, 1 And. 247. And if a nx 
make a deed of feoffment of lands in divers counties, 
with ſuch a Letter of Attorney, the livery muſt be at 
ſeveral times; otherwiſe it cannot be made, 16:4. See 
1 Leon. 192, 260. 

If a Mayor and Commonalty make a feofment of 
lands, and execute a Letter of Attorney to deliver ſeiſin, 
the livery and ſeiſin, after the death of the mayor, vill 
be good, by reaſon the Corporation dieth not. 1 7%. 

2. In other cafes, by the death of the party giving 
it, the power given by Letter of Attorney generally 
determines. A perſon made a Letter of Attorney to a 
creditor to receive all his wages and pay due from a 
ſhip, and afterwards died at ug this authority was 
adjudged to be ſo determined, that all the reſt of the 
creditors ſhould have a ſhare in his adminiſtration. Pre. 
ced. Chance 125: 2 Fern. 391. Sailors generaMly make 
the attorney, executor alſo. See title Navy. See fur. 


ther as to Letters of Attorney, Com, Dig. title Attcr- 


ney (C). 


A Letter of Attorney to receive Rents, Debts, and 
Dividends, and to demile Premiſes. 

KNO all men by theſe preſents, That I A. B. of the 
pariſh of Chriſt Church in the county of Middlelex, Hin- 
ter, for divers geed cauſes and confiderations me hereunto 
moving), have made, ordained, conflituted, aud appointed, 
and by theſe prefents do make, erdain, conſtitute, and ab- 
point, C. D. of the parijp of Chriſt Church afore/a:d, 
weaver, my true and lawful attorney for me, and in ny 
name, place, and ſtead, and for my uſe, to aſk, demand, 
and receive, all and every rent and rents, ſum and im: 
of money now due, er ablich hereafter hall or may grow 
due to me from any perſon and perſons whomſoever, aul 
have been, now are, er hereafter hall or may be tenant 
or tenants of any meſſuages or tenements, laud's, heredita- 
ments, and premiſes, or of any part or parts, ſhare er 
ſhares, of any meſſuages or tenements, lands, hereditament:, 
and premiſes, in Great Britain, the iland of Jamaica, i 
elſewhere, beleuging to me; and of and from all and even 
other perſen and perjons liable to or empoxvered to pay tht 
fame; and upon receipt thereof, or of any part. there, 
acquittances or other ſufficient diſcharges for me and in ny 
name, or in his en name, to make and give for what le 
ſhall fo receive, and for non-payment of ſich rent or rout 
or any part thereof, to enter into and upon all or any of tht 
mefiages or tenements, lands and premiſes, liable to tht 
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yment thereef, and diftrain for the ſame, and the diſtræſi 
and diftreſſes then and there found to take away, fell, and 
dijpefe of according to law; and alſo for me and in my 
name, and for my uſe, to aſe, demand, and receive, of and 
om all and every corporations and companies, all and 
every fam and ſums of money now due or which hereafter 
fall or may grow due to me for dividends, intereſt, or pro- 
fits of any Jum or ſums of money, parts, or ſhares now be- 
longing, or which ſhall belong to me therein reſpectiwely; 
and lite voie to aſt, demand, ſue for, recover, and receive 
all and every debt and debts, ſum and ſums of money due, 
ir to grow due and payable to me, from any other perſon 
a perſons, for any other matter, cauſe, or thing wvhatſy- 
rer, and upon receipt thereof, or of any part thereof in 
my name, or in his own name, to make and give proper 
recerpts and diſcharges for the ſame ; and in caſe any tenant 
or tenants, of any meſſuages or tenements, lands and pre- 
miſes wherein I bave any right or intereſt, ſhall quit or 
have the premiſes by them rejpeively holden, then and in 
that caſe 1 do hereby give and grant to my ſaid attorney, full 
power and authority to demiſe, let, and ſet the ſame reſpec- 
tively, or any part thereof, to ſuch perſon or perſons, and 
for ſuch rent and rents, and for ſuch term and time, and 
under ſuch covenants and agreements as my ſaid attorney 
ſhall think fit, and to expend and apply ſuch part of the 
rents and profits of tbe jaid premiſes as ſhall come to his hands, 
in repairing and improving the ſame, as my ſaid attorney 
fall judge proper, and one or more attorney or attornies un- 


der him, for all or any the purpoſes n . to make and 
e 


at pleaſure to revoke ; Giving and hereby granting to my 
faid attorney full poxwer and authority in the performance 
of all and fingular the premiſes aforeſaid, as fully and 
amply in every reſpe as I myſelf might or could do if per- 
fenally preſent ; hereby ratifying and confirming all and 
aubalſee ver my ſaid attorney ſhall lawfully do or cauſe to 
be done, in and about the ſaid premiſes, 5 virtue hereof. 
In witneſs wherecf,, I the ſaid A. B. have hereunto ſet and 
fubſeribed my hand and ſeal this —— day of —— in the 
year of our Lord ——. 

Sealed and delivered (being firſt duly tampt ) 

in the preſence of 


LETTERS CLAUS, Literæ Clauſz.] Cloſe Letters, 
oppoſed to Letters-patent: being commonly ſealed up 
with the King's Signet or Privy Seal; whereas the 
+ aka are left open and ſealed with the broad 
eal, 

LETTER OF CREDIT, Is where a merchant or 
correſpondent writes a Letter to another, requeſting him 
to credit the bearer with a certain ſum of money. Merch. 
Dia. See title Bill of Exchange. 

LETTERS OF EXCHANGE, Literæ Cambii.] Reg. 
Orig 194. See title Bill of Exchange. 

LETTER OF LICENCE, An inſtrument or writing 
made by creditors to a man that hath failed in his trade, 
allowing him longer time for the payment of his debts, 
and protecting him from arreſts in going about his af— 
fairs. Theſe Letters of Licence give leave to the party 
to whom granted to reſort freely to his creditors, or any 
others, and to compound debts, &c. And the creditors 
ſeverally covenant, that if the debtor ſhall receive any 
moleltation or hindrance from any of them, he ſhall be 
acquitted and diſcharged of his debt againſt ſuch cre- 
e 


Vor. II. 


—OF MARQUE: 
LETTERS OF MARQUE, Are extraordinary Re- 


priſals for reparation to merchants taken and deffoiled 
by ſtrangers at ſea, grantable by the Secretaries of 
State, with the approbation of the King and Council; 
and uſually in time of war, Cc. Lex Marcat. 173. 

The words Marque and Reprijal are uſed as ſynon'- 
mous, and fignify, the latter a taking in return, the 
former the paſſing the frontiers in order to ſuch taking. 
Dufreſne title Marca. 

As the delay of making war by the Sovereign Power 
of the Nation, may ſometimes be detrimental to indi- 
viduals who have ſuffered by depredations from foreign 
States; the laws of England have, in ſome reſpect, 
armed the Subject with powers to impel the prerogative 
of the Crown in this particular, by directing his miniſters 
to iſſue Letters of Marque and Repriſal upon due demand; 
the prerogative of granting which is nearly related to, 
and plainly derived from, that of making war; (See title 
King; ) this being indeed only an incomplete ſtate of 
hoſtilities, and generally ending in a formal denuncia- 
tion of war, Theſe Letters are grantable by the Law of 
Nations, wherever the Subjects of one State are op- 
preſſed and injured by thoſe of another; and juſtice is 
denied by that State to which the oppreſſor belongs. 
In this caſe, Letters of Marque and Repriſal may be ob- 
tained, in order to ſeize the bodies or goods of the Sub- 
jets of the offending State, until ſatisfaction be made, 
wherever they happen to he found; and in fact this 
cuſtom of repriſals ſeems dictated by nature. The ne- 
ceſlity however, is obvious of calling in the Sovereign 
Power to determine when repriſals may be made; elſe 
every private ſufferer would be a judge in his own cauſe. 
In purſuance of which principle it is declared by „at. 
4 Hen. 5. c. 7, that if any Subjects of the realm are 
oppreſſed, in the time of truce, by any foreigners, the 
King will grant Marque in due form, to all that 
feel themſelves grieved ; which form is thus directed to 
be obſerved : the ſufferer muſt firſt apply to the Lord 
Privy Seal, and he ſhall make out Letters of Requeſt 
under the Privy Seal; and if after ſuch requeſt of ſa- 
tis faction made, the party required do not within con- 
venient time make due ſatisfaction or reſtitution to the 
party grieved, the Lord Chancellor ſhall make him out 
Letters of Marque under the Great Seal; and by virtue 
of theſe, he may attack and ſeize the property of the 
aggreſſor nation, without hazard of being condemned 
as a robber and a pirate. See 1 Comm. c. 7. p. 258, 9 

It is obſervable that the above ſtatute of Henry V. is 
confined to the time of a truce, wherein there 1s no ex- 
preſs mention that all Marques and Repriſals ſhall ceaſe. 
It ſeems that the manner of granting Letters of Marque 
under this ſtatute has been long diſuſed, as it could 
only be granted to perſons actually grieved. But if, 
during a war, a Subject without any commiſſion from 
the King ſhould take an enemy's ſhip, the prize would 
not be the property of the captor, but would be one 
of the droits of Admiralty, and would belopg to the 
King, or his grantee the Admiral. Carth. 399 There- 
fore, to encourage merchants and others to fit out pri- 


vateers, or armed ſhips, in time of war, the Lord High 


Admiral or the Commiſſioners of the Admiralty are, from 
time to time, empowered by various acts of parhament 
to grant commiſſions to the owners of ſuch ſhips ; and 
the prizes captured are —_— between the owners and 


the 


LETTERS. 


the captain and crew of the privateer. But the owners, 
before the commiſſion is granted, ſhall give ſecurity to 
the Admiralty, to make compenſation for any viola- 
tion of treaties between thoſe powers with whom the 
nation is at peace: And by fat. 24, Geo, 3. c. 47, they 
muit alſo give ſecurity that ſuch armed {hip ſhall not 
be employed in ſmuggling, Thele commiſſions are now 
upon all occafions, as well as in the ſtatutes, called Letters 
of Marque; See fats. 29 Ges. 2. c. 34: 19 Geo. 3. c. 
67: 33 Geo. 3. c. 66. § 14—20.— Sometimes the Lords 
of the Admiralty have this authority by a proclamation 
from the King in Council, as was the caſe in December 
1780, to empower them to grant Letters of Marque to 
ſeize the ſhips of the Dutch. See Chrition's Note on 1 
Comm. c. 7. ub. ſup. | 

If a Letter of Marque wilfully and knowingly take 
A ſhip and goods belonging to another nation, not of 
that State againſt whom the commiſſion is awarded, but 
of ſome other in amity, this amounts to a downright 
piracy. Rel, Abr. 430. See further title Reprijal. 

LETTERS PATENT, Litcræ patentes.} Sometimes 
called Letters overt; are writings of the King ſealed 
with the Great Seal of England, whereby a per- 
ſon is enabled to do or enjoy that which otherwile he 
could not; and ſo called, becauſe they are open with 
the ſeal affixed, and ready to be ſhewn for confirmation 
of the authority thereby given. And we read of Let- 
ters Patent to make denizens, &c, Letters Patent may 
be granted by common perſons, but in ſuch caſe they 
are not properly called Patentees ; yet for diſtindtion, the 
King's Letters Patent have been called Letters Patent 
Royal. See flat. 2 H. G. c. 10. See titles Patents; Grants 
zo the King. TE 

LETTERS OF SAFE CONDUCT, See title Saf? 
Conduct. 

LEVANT AND COUCHANT, Is a law term for 
cattle that have been ſo long in the ground of another, 
that they have lain down and are riſen again to feed; 
in ancient records /evar!es et cubantes, When the cattle 
of a ſtranger are come into another man's ground, 
and have been there a good ſpace of time, (iuppoſed 
to be a day and a night,) they are ſaid to be /evant 


and couchant. Terms de Ley: 2 Lil. Abr. 167. Beaſts of 


a ſtranger on the lord's ground may be diſtrained for 
rent, though they have not been devant and conchant ; 
but it is otherwiſe if the tenant of the land is in fault 
in not keeping up his mounds, by reaſon whereof the 
beaſts eſcape upon the land. Vocd's rt, 190. See title 
Diftreſs I. 2. | 

LEVANUM, From Lat. Levare, to make lighter :] 
Leavened bread. 


LEVARE FOENUM, To make hay, or properly to 


caſt it into wind-rows, in order to cock it up. Paroch. 
Antiq. pag. 320. Hence una levatio fæni was one day's 
hay-making, a ſervice paid the lord by inferior tenants, 


Paroch. Antiq. 402. EEE 
LEVARI FACTAS, A writ of execution directed to 


the Sheriff for levying a ſum of money upon a man's 
lands and tenements, goods and chattels, who has for- 


feited his recognizance. Reg. Orig. 298. This writ 


was given by the Common Law, before the ſtatute 5. | 


2. c. 18, gave the writ of elegit; and a Lewvar! Facias 

commands the debt to be levied ge exitibus & profi- 

cuis terre, Cc. And cattle of a ſtranger on the land 
ESE 5 | 


LEWDNESS. 


have been held iſſues of the land, which 1s debtg 
1 Salk. 395. | | 8 

On a judgment in an inferior court, and a Levari Fa. 
cias, whereupon a warrant was made to lev Y tie debt 
de terris et catallis, it was adjudged that the pre cebt 
ought to be to levy the money de torris bonis et catalli 
Sc. 2 Lutav. 1410. A Levari Facias in debt lies as ainſt 
a parton, directed to the biſhop, Cc. to levy the money 
on his ſpititual gocds. 13 41. 4. 17. 

There 15 a Levari Facias damna difjeiftoribas, for the 
levying of damages, wherein the diuciior has formerly 
been condemned to the difleiſee. Reg. Org. 214. Ali 
Levari Facias re/iduum debiti, to levy the remzinder of 
a debt upon lands and tenements, or chatiels 6+ the 
debtor, where part has been ſatisfied before. 7», Oris. 
2909. And a Levari Facias quando VICECOMLES returnavit 
gubd non habui: emptcres, commanding the ſheriff to {ell 
the goods of the debtor, which he has taken, aid re. 
turned that he could not ſell. Reg. Orig. 300. See title 
Execution. 

LEUCA, A meaſure of land, conſiſting of 1509 
paces. Jnguphus ſays, it is 2000 paces, Fag. 910, 
In the Menaſtic. 1 tom. p.313, it is 480 perchrs, 

LEUCA'FA, A ſpace of ground, as much as a mile 
contains. Monaſt. 1 tom. p. 768. And ſo it ſeems to be 
uſed in a charter of //7/kam the Conqueror to Hatt 
Abbey. Cowell, | 

LEVELLUS, A level, even or upon the level, 
Coxvell. 

LEVITICAL DEGREES, See title De/cevt. 

LEVY, Levare.] Is uſed in the law for to collect, 
or exact; as to levy money, c. Sometimes it ſigni. 
hes to erect, or caſt up; as to levy a ditch, Sc. To 
levy a fine of land, is tue uſual term for the completing 
that conveyance : in ancient time, the word rere a 
fine, was made uſe of. 17 H. 6. See title Fine, 

LEVYING MONEY WITHOUT CONSENT 
OF PARLIAMENT, No Subject of Erg/and can be 
conſtrained to pay any aids or taxes, even for the de- 
fence of the realm or the ſupport of Government, bet 
ſuch as are impoſed by his own conſent, or that of his 
repreſentatives in parliament, See fats. 25 £4. 1. c. 
5, 6: 34 Ed. 1. fat. 4. c. 1: 14 Ed. 3. fat. 2. c. 1: The 
petition of right, 3 Car. 1. c. 1: Hat. 1 W. & M. fiat, 
2. c. 2; and this Di&. titles Liberties; Taxes. © 

LEVYING WAR AGAINST THE KING, See 
title Treaſon, 5 ä 

LEWDNESS. Open and notorious Lewdneſs, is an 
offence againſt religion and morality, either by fre- 


quenting houſes of ill fame, which is an indictable ef- 


fence, Poph. 208; or by ſome groſsly ſcandalous ard 
public indecency, for which the puniſhment is fine and 
impriſonment ; and in Mich. T. 1 5 Car. 2, a perſon 
was indicted for open Lewdneſs in ſhewing himſelf naked 
on a balcony, and other miſdemeanors, and was fined 
2000 marks, impriſoned for a week, and bound to his 
good behaviour for three years. 1 Sid. 168, In times 
paſt, when any man granted a leaſe of his houlz, i: 
was uſual to inſert an expreſs covenant, that the tenan! 
ſhould not entertain any lewd woman, Cc. Sce titles 
Baway-houſe ; Fornication. | 

A temporal puniſhment may alſo in certain circum ſtances 
be inflicted for having baſtard children. By at. 18 Elis. 


c. 3, two Juſtices may take order for the puniſhment q 
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the mother and reputed father; but what that puniſh - 
ment ſhall be, 18 not therein aſcertained, though the con- 
temporary expoſition was that a corporal puniſhment was 
intended. Dalt. F. c. 11. By fat. 7 Fac. I. c. 4, a ſpeciſic 
puniſament, commitment to the houſe of correction, is 
inſicted on the woman only, But in both cafes it ſeems 
that the penalty can only be inflicted if the baſtard 
becomes chargeable to the pariſt; for otherwiſe the 
very maintenance of the child is conſidered as a 
degree of puniſhment. 4 Cram. c. 4. p. 65. See title 
Batard II. 1. 

Many offences of the incontinent kind fall properly 
vader the juriſdiction of the Eecleſiaſtical Court; and 


are appropriated to it. But except thoſe. appropriated 


7 
- * 


caſes, the Court of King's Bench is the Cuſtes Morum of 
the people; and has the ſuperintendency of offences 
mire bows meres. 3 Barr. 1438. An information has 
been granted in that Court againſt a number of perſons 
concerned in aligning a young girl as an apppentice to 
1 gentleman under a pretence of learning muſick, but 
for the purpoſes of proſtitution. 3 Burr. 1438, Ec. 
There is alfo an inſtance of an information for a conſpi- 
racy, granted againſt a Peer and ſeveral others, for en- 
ticing away a young lady from her father*s houſe, aud pro- 
curing her ſeduction by the Peer. 3 Se. Tr. 519. And 
all ſuch acts of indecency and immorality are alſo pu- 
nihable by indictment in any criminal Court, as public 
miſdemeanors. 4 Comm. c. 4. p. 64, in u. 

LEX, A law for the government of mankind in ſo- 
ciety. Lit. Dick. It is often taken for /»diciumz Dei or 
Ord:al. See Lada; Law. 

LEX AMISSA, or legen amittere, vis. One who is 
an infamous, perjured, or outlawed perſon. See Bracton, 
lib. 4 c. 19. par. 2. 

LEX APOS TATA, or LEGEM APO STATARE, 
s to do a thirg contrary to law. See Leg H. 1. c. 12. 
Nui 1 gen apoſtatabit abe ſux fit neus prima vice. 

LEX BREHONIA, The Breben or [rib law, over- 
thrown by K. John. See Treland. 

LEX BRETOISE, Was the law of the ancient Bri- 
tens, or Marches of M ales. Lex Marchiarum. 

LEX DERXAISNIA, The proof of a thing, which 
one denies to be done by him, where another affirms it; 
defeating the aſſertion of his adverſary, and ſhewing it 
to be againſt reaſon or probability: this was uled 
among the Oid Romans as well as the Normans, Grand 
C. Aumar. c. 120. 

LEX JUDICIALIS, Ordeal. Leg. H. 1. See Lada. 

LEX SACRAMENTALIS, Leg. II. I. c. 9. Purga- 
tion by oath, See Wager of Lanv. 

LEX TALIONIS, Is iuris Fefe: and the tallones 
among the Tews were converted into pecuniary eltt- 
mates, ſo that the price of an eve, Sc. loſt, was ailowe: 
to the perſon injured. 1 Hale A. P. C. 12. 

It does not appear that this is a principle applicable to 
laws of a civilized ſtate: when it was once auzmptcd to 
introduce into Exglaud the Law of Retaliation, it was in- 
tended as a puniſhment for ſuch only as preferred mali- 
cious accuſations againſt others; it being enacted by 
Hat. 37 E. 3 c. 18, that ſuch as preferred any ſugget- 
tions to the King's Great Council, ſhould put in ſureties 
of taliation; that is, to incur the ſame pain that the other 
ſhould have had in caſe the ſuggeſtion were found un- 
rue. But after one year's experience, this paniſiment 
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of taliation was rejected, and impriſonment adopted in 
its ſtead. Stat. 38 E. 3. c. 9. See 4 Comm. c. I. p. 12, 14. 

LEX TERRE, The law and cuſtom of the land, 
diſtinguiſhed by this name from the Civil Law. See 
Selden, in Diſſertatione ad Fletam, c. 9. par. 3. 

LEX WALLENSICA, The Britiſb law, or law of 
Wales. Statut, Wall. 

LEY, LEYS, Fr. Law, Laws. 

LEY, LEE, LAY, Whether in the beginning or 
end of names of places, ſignify an open field, or large 
paſtures. From the Saxon, leag, campus, paſtuum ; as 
Blechingley, Sc. Covvell. Le in Domeſday is uſed for 

aſture. 


LEY-GAGER, Wager of Law. See that title. 
E 1 B: E Ef 


LineLLus Famosus :] Acontumely or reproach, 
publiſhed to the defamation of the Government, of a Ma- 
giſtrate, or of a private perſon. Com. Dig. title £:bel (A). 

It is alſo defined to be, a malicious defamation, ex- 
preſſed either in printing or writing, or by ſigns, pic- 
tures, Cc. tending either to blacken the memory of one 
who is dead, or the reputation of one who is alive, and 
thereby expoſing him to public hatred, contempt, and 
ridicule, 1 Hawk, P. C. c. 73. $ 1: Bac. Abr. title 
Libel: 5 Mod. 165: 5 Co. 121, 5. 

Libels, ſays Black/one, taken in their largeſt and moſt 
extenſive ſenſe, ſignify any writings, pictures, or the 
like, of an ral or ://zga! tendency. Confidered par- 
ticularly as offences againſt the public peace, they are 
malicious defamations of any perſon, and eſpecially a 
Magiſtrate, made -public by either printing, writing, 
ſigns, or pictures, in order to provoke him to wrath, or 
expoſe him to public hatred, contempt, or ridicule. The 
direct tendency of theſe Libels is the breach of the pub- 
lic peace, by ſtirring up the objects of them to revenge, 
and perhaps to bloodſhed. 4 Comm. c. 11. P. 150: 3 
Comm. c. 8. p. 125. 

From the different modes in which a Libel may be 
conveyed, a diſtinction has been made between a Libel 
iz /criptis, and one /ine ſcriptts 5 i. e. in writing, or without 
writing. 3 It. 174. 


I. La- all berconfidered as a Libel, 
II. OF its Publication. 
III. I. what Cafes the Truth of a Libel may or may 
not be pleaded in juſtification of it, 
IV. Of its Panibment. See title Fary IV. 2. 

I. \ Libel is the greateſt degree of ſcandal, and does 
not die like words which may be forgot, an action for 
which is confined to the perſon; bat the cauſe of action 
for ſcandal in a Libel ſurvives. 5 Rep. 125. 

This fpecies of defamation is ufually termed awri*cr 
Janda; and thereby receives an aggravation, in that it 
is preſumed to have been entered upon with coolneſs 
and deliberation; and to continue longer and propagate 
wider and farther than any other ſcandal. 5 Rep. 125 : 
Bac. Abr. title Lite! (A). 

The important diſtinction between Libels and words 
ſpoken was fully eſtablihed in the caſe of bers v. 
Moufley, 2 Wii's. 403. vis. That whatever renders a 
man ridiculous, or lowers him in the efteem and opinion 
of the world, amounts to a Libel; though the fame ex- 

| Bb 2 preflions, 


c. 8. p. 126. 
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preſſions, if ſpoken, would not have been defamation: 
as, to call a perſon in writing an itchy old toad, was held 
in that caſe to be a Libel; although as words ſpoken 
they would not have been actionable. And on this 
ground a young lady of quality in the year 1793 
recovered 40007, damages for reflections upon her chaſ- 


tity, publiſhed in a news-paper, although ſhe could have 


brought no action for the groſſeſt verbal aſperſions that 
could have been uttered againſt her honour. An action 
for a Libel alſo differs from an action for words in this 


particular; that the former may be brought at any time 


within fix years, and any damages will entitle the plain- 
tiff to full coſts. CHriſtian's note on 1 Comm. p. 125, 6. 
To print of any perſon that he is a ſwindler, is a Libel 
and actionable. 1 Term. Rep. 748. 

All Libels are made againſt private men, or magiſ- 
trates, and public perſons; and thoſe againſt magiſtrates 


_ deſerve the greateſt puniſhment: if a Libel be made 


againſt a private man, it may excite the perſon libelled, 
or his friends, to revenge and break the peace; and if 
againſt a magiſtrate, it is not only a breach of the peace, 
but a ſcandal to government, and ſtirs up ſedition. 


5 Rep. 121. 
Where a writing inveighs againſt mankind in gene- 


ral, or againſt a particular order of men, this is no 
Libel; it muſt deſcend to particulars and individuals to 


make it a Libel. Trin. 11 V. z. B. R. But a general 
reflection on the Government is a Libel, though no par- 
ticular perſon is reflected on: and the writing againſt 
a known law is held to be criminal. 4 S:/. Tr. 672, 
903. According to Holt C. F. ſcandalous matter is not 
neceſſary to make a Libel ; it is enough if the defendant 
induces an ill opinion to be had of the plaintiff, &c, 


And if a man ſpeak ſcandalous words, unleſs they are 
put in writing, he is not guilty of a Libel; for the na- 


ture of a Libel conſiſteth in putting the infamous matter 
into writing. 2 Salk. 417: 3 Salk. 226. A defamatory 
writing, expreſſing only one or two letters of a man's 


name, if it be in ſuch a manner, that from what goes 


before and follows after, it muſt be underſtood, by the 
natural conſtruction of the whole, to ſignify and point 
at ſuch a particular perſon, is as properly a Libel as if 
the whole name were expreſſed at large. 1 Hawk, P. C. 
c. 73+ { 5. For, adds Hawkins, it brings the utmoſt 
contempt upon the law, to ſuffer its juſtice to be eluded 
by ſuch trifling evaſions: and it is a ridiculous abſur- 
dity to ſay that a writing which is underſtood by every 
the meaneſt capacity cannot poſſibly be underſtood by a 
Judge and Jury. On application for an information for 
this offence, ſome friend to the party complaining ſhould 


in ſuch caſe ſtate by affidavit the having read the Libel, 


and that he underſtands and believes it to mean the 

arty. 3 Bac. Abr. in n. And in the caſe of actions for 
Libele by ſigns or pictures, it ſeems neceſſary always to 
ſhow by proper inuendoes and averments of the defen- 
dant's meaning, the import and application of the ſcan- 
dal, and that ſome ſpecial damage has followed, other- 


wiſe it cannot appear that ſuch Libel by picture was un- 


derſtood to be levelled at the plaintiff, or that it was 
attended with any actionable conſequences. 3 Comm. 


Though a private perſon or magiſtrate be dead at 


the time of making the Libel, yet it is puniſhable; as it 
3 , 
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tends to a breach of the peace. Hob. 215: 5 Co. 125: 
1 Hawk. P. C. c. 73. 1: 4 Term Rep. 126; 129 105 
But an indictment for publiſhing libellous matter ag 
flecting on the memory of a dead perſon, not allegin 
that it was done with a deſign to bring contempt on 
the family of the deceaſed, and to ſtir up the hatred of 
the King's Subjects againſt them, and to excite his re. 
lations to a breach of the peace, cannot be ſupported; 
and judgment was in this caſe accordingly arreſted. R. 
v. Topham, 4 Term Rep. 126. See R. v. Cell, 4 Term 
Rep. 129, in n. — 

A private Libel for a private matter, as a letter 
ſcandalizing a perſon courting a woman, is indidtable, 
and puniſhable by fine. Szd. 270. No writing is ef. 
teemed a Libel, unleſs it reflect upon ſome particular 
perſon ; and a writing full of obſcene ribaldry, is not 
puniſhable by any proſecution at Common Law ; but the 
author may be bound to the good behaviour, as a per. 
ſon of evil fame. 1 Hawk. P. C. c. 73. H. It was ſo 
agreed in Read's Caſe, 1 Mod, 142 ; but in the caſe of 
the K. v. Curl, Mich. 1 Geo. 2, for publiſhing an ob- 
ſcene book, the court were unanimous that it is a tem- 
poral offence, and that Read's caſe was not law. Str, 
788, 834: See alſo 4 Burr. 2527. 

Printing or writing may be libellous, though the 
ſcandal is not directly charged, but obliquely and ironis 
cally ; and where a writing, pretending to recommend to 
one the characters of ſeveral great men for his imita. 
tion, inſtead of taking notice of what they are generally 
famous for, picches on ſuch qualities only which their 
enemies charge them with the want of; as by propo- 
ſing ſuch a one to be imitated for his learning, who is 
known to be a good ſoldier, but an illiterate man, Oc. 
this will amount to a Libel. 1 Hawk. P. C. c. 73.4 4 

The petition of the Seven Biſhops in the reign of 
King James II. againſt the King's declaration, {-ttiog 
forth, that it was founded on a diſpenſing power, which 
had been declared illegal in parliament, c. was calleda 
ſeditious Libel againſt the King: and they were com- 
mitted to the Tower ; but being after tried at bar, were 
acquitted. 3 Mod. 212. See State Trials. The printing of 
a petition to a committee of parliament, (which would be 


a Libel againſt the party complained of, were it made for 


any other purpoſe,) and delivering copies thereof to the 
members of the committee, is not the publication of 1 
Libel, being juſtified by the order and courſe of pro- 
ceedings in parliament. 1 Hawk. P. C. c. 73.48. 

Scandalous matter in legal proceedings by bill, pe- 
tition, &c, in a court of juſtice amounts not to a Libel, 
if the court hath juriſdiction of the cauſe, Dyer, 285: 
4 Rep.14. But he who delivers a paper full of reflec- 
tions on any perſon, in nature of a petition to a com- 
mittee, to any other perſons except the members of 
parliament who have to do with it, may be puniſhed as 
the publiſher of a Libel, 1 Hawk. c. 73.458. And by the 
better opinion, a perſon cannot jullify the printing any 
papers which import a crime in another, to inſtruct 
counſel, &c. but it will be a Libel. Sd. 414. 

An order made by a Corporation and entered in their 
books, ſtating, that 4. B. (againſt. whom a jury had 
found a verdict with large damages, in an action for 2 
malicious proſecution for perjury, which verdict had 


been confiimed in C. B.) was actuated by . q 
| | 2 
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ablic juſtice in preferring the indictmept, is a Libel 
reflefting on the adminiſtration of public juſtice, for 
which the Court of K. B, will grant an information 
againſt the members making the order. 2 Term Rep. 
But it is no Libel to aſſign on the books of a 
iakers meeting their reaſons for expelling a member, 


1 Black, Rep. 386. 


II. Tut communication of a Libel to any one perſon 
is a publication in the eye of the law ; Moor 813; and 
therefore the ſending an abuſive private letter to a 
man is as much a Libel as if it were openly printed ; 
for it equally tends to a breach of the peace; 2 Brownl. 
151, 7: 12 Rep. 35 : Heb. 215: Poph. 139: 1 Hava. 
P. C. c. 73. $11: 4 Comm. c. 11. p. 150: Bac. Abr. 
title Libel B (2); in which latter book it is ſtated that 
this was a matter of doubt; but a caſe is mentioned 
where an information was granted under ſuch circum- 
ſtances ; and at all events it is an offence againſt the 
King's peace, puniſhable by indictment; and if copies 
of it are afterwards diſperſed, it aggravates the crime, 
or rather makes it a new crime, for which the party 
may have an action. Poph. 35: Hob. 62. Writing a let- 
ter to a man, and abuſing him for his public charities, 
Ec. is a libellous act, puniſhable by indictment. Heh. 215. 

In the making of Libels, if one man dictates, and 
another writes a Libel, both are guilty ; for the writing 
after another ſhews his approbation of what 1s contained 
in the Libel ; and the firſt reducing a Libel into writ- 
ing may be ſaid to be the making it, but not the com- 
poling : if one repeats, another writes, and a third 
approves what is written, they are all makers of the 
Libel; becauſe all perſons who concur to an unlawful 
att are guilty. 5 Med. 167. The making a Libel is 
the genus; and compoſing and contriving is one ſpe- 
cies; writing, a ſecond ſpecies ; and procuring to be 
written, a third; and one may be found guilty of writ- 
ing only, &c. 2 Salk. 419, Cc. But obſerve, a mere 


= . * „ . * | 
writing, without a publication, was not in queſtion in 


Salield, It is conceived that for the mere writing of a 
Libel, not publiſhed, no action can be maintained, nor 
proſecution legally ſupported. 

If one writes a-copy of a Libel, and does not deliver 
it to others, the writing is no publication: but it has 
been adjudged, that the copying a Libel, without au- 
thority, is writing a Libel, and he that thus writes it, 
is a contriver ; and that he who hath a written copy of 
a known Libel, if it is found upon him, this ſhall be 
evidence of the publication; but if ſuch Libel be not 


publicly known, then the mere having à copy is not a 


publication, 2 Salt. 417: 2 Nel, Abr. 1122. Writing 
a copy of a Libel is writing of a Libel, as it has the 
ſame pernicious conſequence ; and if the law were other- 
wiſe,, men might write copies, and print them with im- 
punity. 2 Sa/k. 419. And when a Libel appears under 
3 man's own hand-writing, and no author is known, 
he is taken in the manner, and it turns the proof upon 
bim; and if he cannot produce the compoſer, it is hard 
to find that he is not the very man. 6/4, If one reads 
a Libel, or hears it read, and laughs at it, it is not a 
publiſhing ; for before he reads or hears it read, he 
cannot know it to be a Libel : though if he afterwards 
reads or repeats it, or any part thereof, in the hearing 


of others, it is a publication of it: yet if part of it be | 
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repeated in mirth without any malicious purpoſe of de- 
famation, it is ſaid to be no offence. 9 Rep. 59 : Moor 
862. Every one convicted of publiſhing a Libel ought 
to be eſteemed the contriver or procurer : the procurer 
and writer of a Libel have been held to be both con- 
trivers; alſo he who procures another to publiſh it, and 
the publiſher, are both publiſhers: and the contriver, 
procurer, and publiſher of a Libel, are puniſhable by 
fine, impriſonment, pillory, or other corporal puniſh- 
ment, at the diſcretion of the court, according to the 
heinouineſs of the crime, &c. Meer. 627: 5 Rep. 125 
3 17. 174: 3 Cro. 17. See 1 Hawk, P. C. c. 73. 

When any man finds a Libel, if it be againſt a pri- 
vate perſon, he ought to burn it, or deliver it to a ma- 
giſtrate; and where it concerns a magiſtrate, he ſhould. 
deliver it preſently to a magiſtrate. 5 Rep. 125. If 
a Libel be found in a houſe, tire maſter cannot be pu- 
niſhed for framing, printing, and publiſhing it ; bur it 
is ſaid he may be indicted for having it, and not deli- 
vering it to a magiſtrate; 1 Vent. 31; or it may in ſome 
caſes be conſidered as evidence of his being the au- 
thor or publiſher. 2 Salt. 418. 

The ſale of the Libel by a ſervant in a ſhop, is prima 
Facie evidence of publication, in a proſecution againſt 
the maſter; and 1s ſufficient for conviction, unleſs con- 
tradicted by contrary evidence ſhowing that he was not 
privy, nor in any way aſſenting to it. 4 Term Rep. 126: 
5 Burr. 2686, 7: 1 Hawk. P.C.c.73. J 10, inn. 

Proof that the defendant gave a bond to the Stamp- 
office for the duties on the advertiſements in a news- pa- 
per, under /at. 29 Geo. 3.c. 50. 5 10; and had occaſion- 
ally applied at the Stamp-ofkce reſpecting the duties, is 
evidence that he is the publiſher. 4 Term Rep. 126. 


III. IT is immaterial, on a criminal proſecution, 
with reſpect to the eflence of a Libel, whether the mat- 
ter of it be true or falſe; becauſe it equally tends to a 
breach of the peace; and the provocation, not the falſity, 
is the thing to be puniſhed criminally ; though doubtleſs 
the falſehood of it may aggravate its guilt and enhance 
its puniſhment. In a civil action, a Libel muſt appear 
to be falſe as well as ſcandalous : for if the charge be 
true the plaintiff has received no private injury, and 
has no ground to demand a compenſation for himſelf, 
whatever offence it may be againſt the public peace: 
and therefore upon a civil action, the truth of the accu- 
ſation may be pleaded in bar of the ſuit. But in a cri-- 
minal proſecution, the tendency which all Libels have 
to create animoſities and to diſturb the public peace is 
the whole that the law confiders. And therefore in 
ſuch proſecutions, the only points to be enquired into 
are, firſt the making or publiſhing of a book or writing; 
and ſecondly, whether the matter be criminal; and if 
both theſe points are againſt the defendant; the offence 
againſt the Public is complete. 4 Cemm. c. 114 p. 150, 1: 
See pot. IV. 

It icems to be clearly agreed, that, in an indictment 
or criminal proſecution for a Libel, the party cannot 
juſtify that the contents thereof are trove, or that the 
perſon upon whom it is made had a bad reputation; 
ſince the greater appearance there is of truth in any 
malicious invective, ſo much the more provoking it is: 
for, as Ld, Coke obſerves, in a ſettled ſtate of govern- 
ment the party grieved ought to complain for every 
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injury done him, in the ordinary courſe of law; and 
not by any means to revenge himfelf by the odious 
courſe of libelling or otherwiſe, Bac. Abr. tit. Libel (A 5.) 


cites 5 Co. 125: Hob. 253: Mir 627: 1 Hawk. P. 


TE I > 

It is termed /:bellus famous ſeu in/amatoria ſeripta, and 
from its pernicious tendency nas been held a public of- 
fence at the Common Law: fur men not being able to 
bear the having their errors expoſed to public view, were 
found by experience to revenge themſelves on thoſe 
who made ſport vith their reputations, from whence 
aroſe duels and breaches of the peace: and hence writ- 
ten ſcandal las been held in the greateit deteſtation, 
and has received the ptmolt diſcouragement in the 


+ Courts of juſtice. Lamb Sax. Law, 64: Brad. lib. 3. 
c, 36: 3 Inft.-174: 5 Co. 125: cited Bac. Abr. tit. 


Libel ad init. 


The above authorities have been quoted, principally to 
. obviate an error oo generally received, that the late vene- 


rable Chief Juſtice ot the K:22's Bench (the Earl of Mans- 
field) was the firſt who broacned the doctrine, the greater 
the truth the greater the Libel, A maxim which appears 
to be as well founded in ancient authority, as it is in 
ſound reaſon, ſo far as relates to criminal proſecutions 
and the adoption of it cannot, by any reaſoning or ho- 
neſt man, be thought to reflect diſgrace upon the 
high and eſtimable character of that upright and reſpect- 


able judge. 


But although it has been held, at [raft for theſe tae 
ceuturies, that the truth of a Libel is no juſtification in 
a criminal proſecution, yet in many inſtances it is con- 
ſidered as an extenuation of the offence; and the Court 
of King's Bench has laid down this general rule: vi. 
that it will not grant an Information for a Libel, unleſs 
the proſecutor who applies for it makes an affidavit, 
aſſerting directly and pointedly that he is innocent of 
the charge imputed to him. But this rule may be 
diſpenſed with, if the perſon libelled reſides abroad; or 
if the impatations of a Libel are general and indefinite; 
or if it is a charge againft the proſecutor for language 


which he has held in parliament. Dougl. 271 (284); 372 


(338) : but in this latter caſe, a member cannot jullify 
publithing the ſpeech made by him in parliament, in 
the pablic newſpapers, if it contain libellous matter. 
Earl of Alingdon s Ca. 6 Term Rep. 

Waere on application for an information the truth of 
the Libel is not denied, the court (except in the parti- 
cular inſtances above mentioned) wil! leave the injury 
to be remedied in the ordinary courle of juſtice by ac- 
tion or indictment. Stra. 498. See poſt. IV. But the 
Court will not grant this extraordinary remedy by infor- 
mation, nor ſhould a Grand Jury find an indictment, un- 
leſs the offence be of ſuch ſignal enormity, that it may 
reaſonably be conſtrued to have a tendency to diſturb 
the peace and harmony of the. community, In ſuch a 


caſe the public. are juſtly placed in the character of an 


offended pre ecutor, to vindicate the common right of 
all, though violated only in the perſon of an individual : 
for the malicious publication of even truth itlelf cannot 
in policy be ſaffered to interrupt the tranquillity of any 
well-ordered Society. This is a principle fo rational and 
pure that it cannot be tainted by the vulgar odium which 
has accompanied the derivation of the doQrine from 
the tyranny of the Star-chamber : the adoption of it by 


LIBEL IV. 


the worſt of courts can never weaken its authority , 
and without it all the comforts of Society might wich 
impunity be hourly endangered or deftroyed. Vide Jan 
of Libels : 1 Hawk. P. C. c. 73.4 6, in u. 


There are authorities that truth is not a juſliſ cation 


cven in an action for a Libel; and a very learned writes 
ſeems to doubt whether ſuch a plea would now be ad. 
mitted by the Courts, if the accuſation in the Libel dig 
not amount to an indictable offence. 3 Vocdd. 182, l. 
ſeems however that the contrary is the prevailing opi. 
nion; and that in every action for a Libel, if ſpecitic in. 
llances can be ſtated upon the record fo as to ſuppott 
dhe general charge of the Libel, the courts would de. 
termine them to be a ſufficient juſttication of the de. 


fendant. 1 Term Rep. 748. 


It is not competent to a defendant charged with 
having publiſhed a Libel, to prove that a paper, limilat 
to that for the publication of which he 1s proſccuted, 
was publiſhed on a former occaſion by other perſons 
who have never been proſecuted for it. 5 Term Rep. 430. 


IV. Tus puniſhment of Libellers for either making, 
repeating, printing, or publiſhing the Libel is tine, and 
ſuch corporal puriſhment (as impriſonment, pillory, 
Sc.) as the Court in its diſcretion ſhall infli&; regard. 
ing the quantity of the offence, and the quality of de 
offender, 1 Hawk. P. C. c. 73. 5 wt. | 

If a printer print a Libel againſt a private perſon, 
he may be indicted and puniſhed for it; and fo may he 
who prints a Libel againſt a magiſtrate, and much more 
one ho does it againſt the King and State: nor cana 
perſon in ſuch a cafe excuſe himſelf by ſaying they were 


dying ſpeeches, or the words of dying men; for a man 
may at his death juſtify his villainy ; and he uno pubs 


liſhes it is puniſhable: and it is no excuſe for the 
printing or publiſhing a Libel, to ſay that he id it 
in the way of trade, or to maintain his family. 1 &. 
Tr. 982, 986. 

Alſo if bookſellers, &c. publiſh or ſell Libels, though 
tuey know not the contents of them, they are punith- 
able, It has been reſolved, that where perions write, 
print, or ſell, any pamphlets, ſcandalizing the public, 
or any private perſons, ſuch libellous books may be 
ſeized, and the perſons puniſhed by law : and all perſons 
expoſing any books to ſale, reſlecting on the Govern- 
ment, may be puniſhed: alſo writers of news, (tioug! 
not ſcandalous, ſeditious, or reflecting on the Govern- 


ment, if they write falſe news,) arc indictable. 2 &. Tr, 


477. See Scandalum magnatum ; Falſe News. 

One was indicted for a Libel in ſcandalizing the 
King's witneſſes, and reflecting on the juſtice of the 
nation, and had judgment of the pillory and fine. z ot, 
Tr. 50. A perſon for |belling the Lord Chancellor Bach, 


affirming that he had done injuſtice, and other fcanda- 


lous matter, was ſentenced to pay 1000/4. fine, to ice 
on 2 horſe with his ſace to the tail from the Flzet to 
WW eftmin/fter, with his fault written on his head, to ac- 
knowledge his offence in all the Courts at Hſmenſter, ſtand 
in the pillory, and that one of his ears ſhould be cut off at 
Weſtminſter, and the other in Cheap/ide, and to ſuffer im- 
prilonment during life. Peph. 135, One who exhibited 
a Libel againſt a Lord Chief Juſtice, directed to the 
King, calling the Chief Juſtice, traitor, perjured judge, 
Sc. had judgment to ſtand in the pillory, was fined 
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,-09 marks, and bound to good behaviour during life. 
(ro. Car. 125» Fa : : 

With regard to Libels in general, there are, as in 
many other caſes, two remedies ; one by indictment or 
intermatlon, and the other by action. The former 
{> the publie offence; for, as has been repeatedly re- 
mae, every Libel has a tendency to the breach of 
e peace, by provoking the perſon libelled to break it; 
whici cfeaccey we have teen, is the ſame in point of law, 
whether the matter contained be true or falſe ; and 
ticroſor it is that the defendant, on an indictment 
for publliing a Libel, is not allowed to allege the truth 
of it by way of jullification, But in the remedy by 
ation on the caſe, which is to repair the party in da- 
mazes for the injury done him, the defendant may, 
a: ler words ſpoken, juſtify the truth of the faQs, and 
gos that the plaintiff has received no injury at all. 
The chief excellence therefore of a civil action for a 
Libel conſiſts in this, that it not only aflords a reparation 
for the injury ſuſtained, but it is a full vindication of the 
innocence of the perſon traduced. See 3 Comm. c. 8. 
f- 125, 6, Gn. | 3 

It hath been held, that writing a ſeditious Libel 15 not 
an actual breach of the peace; and that a member of 
parliament writing ſuch a Libel, is entitied to his pri- 
vilege from being arreited for the fame. 2 J77//. 159, 

In informations and law- proceedings, there are two 
ways of defcribing a Libel; by the ſenſe, and by the 
words: the firit is cupus tenor ſeguitur, and the ſecond 
gue /equitur in hec Anglicana derba, Cc. in which the 
delcniption is by particular words, and whereof every 
word is a mark; ſo that if there is any variance, it is 
fatal: in the other deſcription by the ſenſe, it is not ma- 
terial to be very exact in the words, becauſe the matter 
b C-tcribed by the ſenſe of them. 2 Salk, G00. See Iu— 
diument; Information; Pleading. 

The declaration for a Libel mult lay it to be,“ of and 
zoncerning the plaintiff,” otherwiſe-there can be no judg- 
ment. 2 Strange 934. ; 

t has been frequently determined, that in the trial of 
an indictment for a Libel the only queſtions for the con- 
hderation of the Jury are the fact of publiſhing, and 
te truth of the invendoes : that is, the truth of the 
meaning and ſenſe of the paſſages of the Libel, as tated 
and averred in the record; whether the matter be or 
be not a Libel is a queſtion of law for the conſideration 
of the Court. 3 Term Rep. 428. But ſee the lar. 32 
Ge. 2.c. 60 ; and this Dictionary, title Fury IV. 2. 

When a perſon is brought before the Court to re- 
ceive judgement for a Libel, his conduct ſublequent to 
his conviction may be taken into confideration, either 
by way of aggravation or mitigation of his puniſhment. 
3 Term Rep. 432. : 

In all the inſtances where blaſphemous, immoral, 
treaſonable, ſchiſmatical, ſeditious, or ſcandalous Libels 
are puniſhed by the Exgliſb law, ſome with a greater, 
others with a leſs, degree of ſeverity, the Liberty of 
the Preſs, properly underſtood, is by no means in— 
frivged or violated. Tus LIBERTY oF THE PRESS 
is, indeed, eſſential to the nature of a Free State; but 
tais conſiſts in laying no previous reſtraints upon publi- 
cations; and not in freedom from cenſure for criminal 
matter, when publiſhed. Every freeman has an un- 
coubted right to lay what ſentiments he pleaſes before 
tie public: to forbid this is to deſtroy the freedom of 
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the Prefs : but if he publiſhes what is improper, miſ- 


chievous, or illegal, he mult take the conſequence of 
his own temerity. To ſubject the preſs to the reſtrie- 
tive power of a Licenſer, as was formerly done both 
before and ſince the Revolution, is to ſubje& all free- 
dom of ſentiment to the prejudices of one man; 
and make him the arbitrary and infallible Judge of all 
controverted points in Learning, Religion, and Govern- 
ment. But to puniſh, as the law does at preſent, any 
dangerous or offenfve writings, which, when publiſhed, 
ſhall on a fair and impartial trial be adjudged of a per- 
nictous tendency, is neceſſary for the preſervation of 
Peace and Good Order, of Government and Religion, 
the only ſolid foundations of Civil Liberty, Thus, the 
will of individuals is ſtill left free; the abuſe only of 
that free-wul is the object of legal puniſhment. Neither 


is any reſtraint hereby laid upon freedom of thought or 


inquiry : liberty of private ſentiment is ſtill left. The 
diileminating or making public of bad ſentiments, de- 
ſtructive of the ends of Society, is the crime which 
Society corrects. A man (ſays a fine writer on this ſub- 
jet) may be allowed to keep poiſons in his cloſet, but 
not publicly to vend them as cordials, And to this we 
may add, that the only plauſible argument heretofore 
uſed for the retraining of the juſt freedom of the preſs, 


that it was neceſlary to prevent the daily abuſe of it, 


will entirely loſe its force when it is ſhown, (by a ſeaſon- 


able exertion of the laws,) that the preſs cannot be 


abuſed to any bad purpoſe, without incurring a ſuitable 
puniſkment; whereas it can never be uſed to any good 
one, when under the controul of an Inſpector. So true 
it will be found, that to cenfure the licentiogſusſt, is to 
maintain the /zterty of the Preſs. 4 Comm. c. 11, all firs 
The above obſervations deſerve the ſerious attention 
of every Juryman, who wiſhes well to the Conſtitution 
and happineſs of his country ; to them we ſhall only add 
tae remark of another celebrated writer on this ſubject. 
The danger of ſuch unbounded liberty, (of unliceuſed 
printing,) and the danger of bouncing it, have produced 
a problem in the icience of Government, whict human 
underitanding ſeems hitherto unable to ſolve. If no- 
thing may be publiſhed but what civil authority ſhall 
have previouſly approved, Power muft always be the 
ſtandard of Truth : if every dreamer of innovations may 
propagate his prejedts, there can be no ſettlement ; if 
every murmvrer at Government may diffuſe diſcontent, 


there can be no peace; and ifeveryſcepticintheology may. 


teach his follies, there can be no religion. The remedy 
againſt theſe evils is 7 puniſo the Autbers ; for it is yet 
allowed that every Scciety may puniſh, though not pre- 
vent, the publication of opinions which that Society 
ſhall think pernicious, But this puniſhment, though it 
may cruſh the author, promotes the book ; and it ſeems 
not more reaſonable to leave the right of printing unre- 
ſtrained, becauſe writers may afterwards be cenſured, 
than it would be to ſleep with doors unbolted, becaute 
by our laws we can hang a thief. Ye, in vita Milieu. 
For further matter connected with Libels, fee titles 
IWeards; Scandalum Magnatum; Treajen ; Falſe News, &c. 
LiBBL, in the Spiritual Court, from /bellus, a little 
book: the original Declaration of any action in the civil 
law. See at. 2 E. 6. c. 13. | 
If upon a Libel for any eceleſiaſtical matter, the de- 
fendant make a ſurmite in B. R. to have a prohibition, 
and ſuch ſurmiſe be inſufficient, the other party =p 
1p 
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LIBEL. 

ſew it to the Court, and the Judges will diſcharge it. 
1 Leon. 10, 128. The Libel uſed in eccleſiaſtical pro- 
ceedings, conſiſts of three parts. 1. The major pro- 
poſition, which ſhews a juſt cauſe of the petition. 2. 'The 
narration, or minor propoſition. 3. The concluſion, or 
concluſive petition, which conjo.as both propoſitions, 
Sc. 3 Comm loo. 

LIBER NIGER, See Black-bock. 

LIBERA, A livery or delivery of ſo much graſs or 
corn to a cuſtomary tenant, who cut down or prepared 


the ſaid graſs or corn, and received ſome part or imall | 


portion of it as a reward or gratuity. Cowell, 


LIBERA BATELLA. A tree boat. Right of fiſh- 
ing. Plac. in itin. ap. Ceſtr. 14 H. 7. 

LIBERA CHASEA HABENDA, A judicial writ 
granted to a perſon for a free chaſe belonging to his 
manor ; after proof made by inquiry of a Jury, that the 
ſame of right belongs to him. Reg. Orig. 36. 

LIBERAM LEGEM, amittere liberam legem, is to 
become infamous, and not to be accounted liber et legalis 
homo. See titles Battle ; Champion. 

LIBERA PISCARIA, A free fiſhery, which being 
granted to one, he hath a property in the fiſh, Cc. 
2 Salk. 637. See title Fiſh, Fiſheries, and Fiſhing. 

LIBER TAURUS. A free bull, NV. 16 Ed. 1. 

LIBERA WARA. See Wara. 

LIBERATE, A writ that lies for the payment of a 
yearly penſion or ſum of money granted under the Great 
Seal, and directed to the Treaſurer and Chamberlains 
of the Exchequer, c. for that purpoſe. In another 
ſenſe it is a writ to the Sheriff of a county for the deli 
very of poſſeſſion of lands and goods extended, or taken 
upon the forfeiture of a recogniſance. Alſo a writ iſſu- 
ing out of the Chancery directed to a gaoler for deli- 
very of a priſoner that hath put in bail for his appear- 
ance. F. N. B. 132: 4 fl. 116. This writ is moſt 
commonly uſed for delivery of goods, &c. on an extent; 
and by the extent the conuſee of a recogniſance hath 
not any abſolnte intereſt in the goods, until the Liberate. 
2 Lil. i69, It has been adjudged, that where an extent 
is upon a ſtatute-merchant, there needs no Liberate, for 
the Sheriff may deliver all in execution without it ; but 
where an extent is upon a ſtatute ſtaple, or a recogni- 
ſance, there muſt be a return made of ſuch an extent, 


and then a Liberate before there can be a delivery in exe- 


tion. 3 Salk. 159. See titles Extent; Execution. 

LIBERATIO, Money, meat, drink, clothes, &c 
yearly given and delivered by the Lord to his domeſtic 
ſervants. Blount. 

LIBER'TAS ECCLESIASTICA. This is a frequent 
phraſe in our old writers, to ſignify church liberty, or 
eccleſiaſtical immunities; the right of inveltiture ex- 
torted from our Kings by force of papal power, was at 
firſt the only thing challenged by the clergy, as their 
Libertas ecclefiaſtica : but by degrees, under weak princes 
and prevziling factions, under the title of church li- 
berty,” they contended for 2 freedom of their perſons 
and poſſeſſions from all ſecular power and juriſdiction, 
as appears by the canons and decrees of the Council 
held by Boniface, Archbiſhop of Canterbury, at Merton, 
A D. 1258, and at London, A. D. 1260, Sc. Convell. — 
See Lord Liitleton's Hiſt, of Hen, Il. and Robertjon's 
Hil. of Emp. C. V. 


LIBERTY. 
LIBERTATE PROBANDA, An ancient wit wich 


lay for ſuch as, being demanded for villeins, offered 40 
prove themſelves free; directed to the Sheriff that le 
ſhould take ſecurity of them for the proving of thei; 
freedom before the Jultices of aſſiſe, and that in ge 
mean time they fhould be unmoleſted. F. N. B. 
See titles Tenures; Villein. | 

LIBERTATIBUS ALLOCANDIS, A writ lying 
for a citizen or burgeſs, impleaded contrary to his ll. 
berty, to have his privilege allowed. Reg. Org. 262. 
And if any claim a ſpecial liberty to be impleaded with. 
in a city or borough, and not elſewhere, there may be a 
ſpecial writ de Libertatibus allocandis, to permit the bur. 
geſles to uſe their liberties, Sc. Theſe writs are of ſe. 
veral forms, and may be uſed by a Corporation, or by 
any fingle perſon, as the caſe ſhall happen. Nero Nat. 
Br. 509, 510. The Barons of the Cinque Ports, Ge. 
may ſue forth ſuch writs, if they are delayed to haye 
their liberties allowed them. Iid. 

LIBERTATIBUS EXIGENDIS IN ITINERE, 
An ancient writ whereby the King commands the ]uf. 
tices in Eyre to admit of an attorncy for the defence of 
another man's liberty. Reg. Orig. 19. 

LIBERTIES or FRANCHISES. Theſe are ſyno. 
nimous terms, and their definition is, a royal privilege, 
or branch of the King's prerogative, ſubſiſting in the 
hands of a Subject. The kinds of them are various, 
and almoſt infinite. See title Franchiſe. 

A LIBERTY, A privilege held by grant or preſcrip. 
tion, by which men enjoy ſome benefit beyond the ordi- 
nary Subject. Brad. 


LIBERTY, 


In its moſt general ſignification, is ſaid to be 2 
power to do as one thinks fit; unleſs reſtrained by 
the Law of the land: and it is well obſerved, that 
human nature is ever an advocate for this Liberty; it 
being the gift of God to man in his creation; therefore 
every thing is defirous of it, as a ſort of reſtitution to its 
primitive ſtate. Forteſe. 96. It is upon that account the 
laws of England in all cales favour Liberty, and which is 
accounted very precious, not only in reſpect of the pro- 
fit which every one obtains by his Liberty, but alſo in 
reſpe& of the public. 2 Lil. Abr. 16g. 

According to Monte/quieu, Liberty conſiſts principally 
in not being compelled to do any thing which the law 
does not require ; becaule we are governed by civil laws, 
and therefore we are free, living under thoſe laws. Sint 
of Laws, lib. 26. c 20. | 

The abſolute Rights of Man, conſidered as a fre? 
agent, endowed with dilcernment to know good from 
evil, and with power of chooſing thoſe mealures which 
appear to him to be moſt deſirable, are uſu.lly ſummed 
up in one general appellation, and denominated 7% Aa. 
tural Liberty of Mankind, This Natural Liberty con fit 
properly in a power of acting as one thinks fit, without 
any reſtraint or controul, unleſs by the law of nature; 
being a right inherent in us by birth, and one ot the 
gifts of God to man at his creation, when he endowed 
him with the faculty of free will. 1 Comm. c. 1. 

But every man, when he enters into Society, gives ap 
a part of his Natural Liberty. as the price of io valuable 
a purchaſe ; and, in conſideration of receiving the ad- 


vantages of mutual commerce, obliges himielt tv * 
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LIBERTY. 


form to thoſe laws which the Community has thought 
proper to eſtabliſh, This ſpecies of legal obedience. 
and conformity, is infinitely more defirable than that 
wild and ſavage Liberty which is facrificed to ob- 


- tain it. For no man, who conſiders a moment, would 


wic to retain the abiolute and uncontrouled power of 
doing whatever he pleaſes; the conſequence of which 
is, that every other man would alſo have the ſame 
power; and then there would be no ſecurity to indivi- 
duals in any of the enjoyments of life. See Mont. Spirit 
of Laws, lib. 11. e. 3. 

Palitical or Ci vil Liberty, therefore, which is that of a 
member of Society, is no other than Natural Liberty, 
ſo far reſtrained by human laws, and no farther, as 
is neceſſary and expedient for the general advantage 
of tne Public. 1 Com. c. 1. p. 125. | 

Hence we may collect that the Law, which reſtrains u 
man from doing miſchief to his fellow-citizens, though 
it diminiſhes the Natural, increaſes the Civil, Liberty of 
mankind : bat that every wanton and cauſeleſs reſtraiat 
of the will of the Subject, whether practiſed by a Mo- 
narch, a Nobility, or a Popular Aſſembly, is a degree of 
tyranny ; nay, that even laws themſelves, whether made 
with or without our conſent, if they regulate and con- 
{train our conduct in matters of mere indifference with- 
cut any good end in view, are regulations deſtructive 
of Liberty; whereas, if any public advantage can ariſe 
from obſerving ſuch precepts, the controul of our private 
inclinations, in one or two particular points, will con- 
duce to preſerve our general freedom in others of more 
importance, by ſupporting that ſtate of Society which 
alone can ſecure our independence. So that Laws, when 
prudently framed, are by no means ſubverſive, but ra— 
ther introductive of Liberty ; for where there is no Law 
there is no Freedom. Locke en Gow. fart 2. 57. But 
then, on the other hand, that conſtitution or form of 
Government, that ſyſtem of laws, is alone calculated 
to maintain Civil Liberty, which leaves the Subject en- 
tire maſter of his own conduct, except in thoſe points 
wherein the public good requires ſome direction or re- 
ſtraint. 1 Comm. 125, 6. 

The above definition of the learned commentator is 
admitted by his lateſt editor to be clear, diſlinct, and 
rational, as far as relates to Civ Liberty; in the defi- 
nition of which, however, he adds, it ought to be 
underſtood, or rather expreſſed, that the reſtraints in- 
troduced by the law ſhould be equal to all; or as much 
ſo as the nature of things will admit. 1 Cœmm. 126, 1. 

Political Liberty is diſtinguiſhed by Mr. Chri/tian 
from Civil Liberty, and he defines it to be, the ſecurity 


with which from the conſtitution, form, and nature of 


the eſtabliſhed Government, the Subjects enjoy Civil 
Liberty. No ideas, continues he, are more dittinguiſh- 
able than thoſe of Civil and Political Liberty ; yet they 
are generally confounded ; and the latter cannot yet 
claim an appropriate name. The learned judge (Black- 
fone) ules Political and Civil Liberty indiſcriminately ; 
but it would perhaps be convenient uniformly to uſe 
thoſe terms in the reſpective ſenſes here ſuggeſted, or 
to have ſome fixed ſpecific denominations of ideas 
which, in their natures, are ſo widely different, The 
laſt ſpecies of Liberty has-probably more than the reſt, 
engaged the attention of Mankind, and particularly of 
_ fs England, Civil Liberty, which is nothing 
oL. II. . : 
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more than the impartial ad winiſtration of equal and ex- 
pedient laws, they have long enjoyed nearly to as great 
an extent as can be expected under any human eftabliſh- 
ment; and under a King who has no power to do 
Wrong, yet all the prerogatives to do good, with the 
ts» }zoules of Parliament, the people of Eaglaud have a 
fim reliance that this Civil Liberty is ſecure, and that 
tzey ſhall retain and tranſmit its bleſtings, and thoſe 
ef Political Liberiy alſo, to the lateſt poſterity. See 
1 Comm. 126, *. 

There is another common notion of T.iberty, which is 


| nothing more than a freedom from confinement. This 


is a part of Civil Liberty, but it being the moſt import- 
aut part, as a man in a gaol can have but the exerciſe 
and cnjoyment of few right, it is z Im, called 
Liberty, | 

The different definitions of the term Liberty, here 
given and commented upon, ſhould not be thought tau- 
tologous or unintereſting ; ſince it is a word which it is 
of the utmoit importance to mankind that they ſhould 
clearly comprehend ; for though à genuine ſpirit of Li- 
berty is the nobleſt principle that can animate the heart 
of Man, yet Liberty, in all times, has been the clamour 
of men of profligate lives and deſperate fortunes : Falia 
Libertatis vocabulum obtendi ab its, gui, privatim degene- 
res, in publicum exitioſ, ai pi ni/f per diſcordias babe- 
ant. Tac. Ann. II. c. 17. 

The idea and practice of this Political or Civil Liberty 
flouriſh in their higheſt vigour in theſe kingdoms ; where 


it falls little ſhort of perfection, and can only be loſt or 


deitroyed by the folly or demerits of its owners : the Le- 
giſlature, and of courſe the laws of England, being par- 
ticularly adapted to the preſervation of this ineſtimable 
bleſſing, even in the meaneſt Subject. 1 Comm. 126, 7. 
The abſolute rights of every Egliſoman, (which, taken 
in a political and extenſive ſenſe, are uſually called their 
Liberties,) as they are founded on nature and reaſon, 
ſo they are coeval with our form of Government, though 
ſubje& at times to fluctuate and change; their eſta- 
bliſhment, excellent as it is, being ſtill human. At ſome 
times we have ſeen them depreſſed by overbearing and 
tyrannical princes : at others, ſo luxuriant as even to 
tend to anarchy, a worſe ſtate than tyranny itſelf ; as 
any government is better than none at all. But the vi- 
gour of our free canſitutioa hasalways deliveredthenation 
from theſe embarraſſments; and as ſoon as the conval- 
ſions couſcquent on the ſtruggle have been over, the ba- 
lance of our Rights and Liberties has ſettled to its proper 
level; and their fundamental articles have been, from 
me to time, aſſerted in Parliament as often as they 
were thought to be in danger. 
Fir/t, By the Great Charter of Liberties, which was 
obtained, {word in hand, from King Job»; and after- 


Wards, with ſome alterations, confirmed in Parliament 


by King Hecary III. his ſon; which Charter contained 
very few new grants; but as Sir Edward Coke obſerves, 
(2 Iiſt. proc.) was for the moſt part declaratory of the 
principal grounds of the fundamental laws of England. — 
fea. by the ſtatute called Confirmatio Cartarun, 
25 E.. 1, whereby the Great Charter is directed to be 
allowed as the Common Law : all judgments contrary to 
it are declared void; copies of it are ordered to be ſent 
to all cathedral churches, and read twice a year to the 
people; and ſentence of N is direded - 
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LIBERTY, 


be as conſtantly denounced againſt all thoſe who by 
word, deed, or counſel, act contrary thereto, or in any 
degree infringe it. Next, by a multitude of ſubſequent 
corroborating ſtatutes from Xdww. I. to Henry IV; of 
which the following are the molt forcible, 

Stat, 25 Ed. 3. fl. 5. c. 4. None ſhall be taken by 


petition or ſuggeſtion made to the King or his Council, | 


unleſs it be by indictment of lawful people of the neigh- 
bourhood, or by proceſs made by writ original at the 
Common Law. And none ſhall be put out of his fran- 
chiſes or freehold, unleſs he be duly brought to anſwer, 
and forejudged by courſe of law; and it any thing be 
done to the contrary, it ſhall be redreſſed and holden 
for none. 

Stat. 42 Ed. 3. c. 3. No man ſhall be put to anſwer 
without preſentment before juſtices, or matter of record 
of due proceſs, or writ original, according to the an- 
cient law of the land. And if any thing be done to the 
contrary, it ſhall be void in law, and held for error. 


After a long interval theſe Liberties were ſtill further 


confirmed by Ye Petition of Right; which was a parlia- 
mentary declaration of the Liberties of the people, aſ- 
ſented to by King Charles I. in the beginning of his 
reign, This was cloſely followed by the ſtill more 
ample conceſſions made by that unhappy Prince to his 
Parliament; (particularly the diſſolution of the Star- 
chamber, by Hat. 16 Car. 1. c. 10;) before the fatal 
rupture between them; and by the many ſalutary Jaws, 
particularly the Habeas Corpus Act, paſſed under King 
Charles II. 

To theſe ſucceeded The Bill of Rights, or Declaration 
delivered by the Lords and Commons to the Prince and 


Princeſs of Orange, February 13, 1683 ; and afterwards 


enacted in Parliament, when they became King and 
Queen; which, as peculiarly intereſting, is here inſerted 
at length. | 

Stat, 1 Wil. & Mar. ft. 2. c. 2. $1. Whereas the 
Lords Spiritual and Temporal, and Commons, aſſembled 
at /Yeftminſter, repreſenting all the Eſtates of the People 
of this realm, did upon the 13th of February 1688, pre- 
ſent unto their Majeſties, then Prince and Princels of 
Orange, a declaration, containing that, | 

The ſaid Lords Spiritual and Temporal, and Com- 
mons, being aſſembled in a full and free repreſentative of 
this nation, for the vindicating their ancient rights and 
liberties, DecLart, 

That the pretended power of ſuſpending of laws, or 
the execution of laws, by regal authority, without conſent 
of Parliament, is illegal ; | | 

That the pretended power of diſpenſing with laws, or 
the execution of laws, by regal authority, as it hath 
been aſſumed and exerciſed of late, is illegal; | 

That the commiſſion for erecting the late Court of 
Commiſſioners for eccleſiaſtical cauſes, and all other 
commiſſions and courts of like nature, are illegal and 
pernicious ; 

That levying money for or to the uſe of the Crown, 
by pretence of prerogative, without grant of Parliament, 
for longer time, or in other manner than the {ame 1s or 
ſhall be granted, zs z{/rgal ; | 

That it is the right of the Subjects to petition the 
King; and all commitments and proſecutions for ſuch 
_- petitioning, are illegal; | 


| 


— 


That the raiſing or keeping a ſtanding army within 
the kingdom in time of peace, unleſs it be with conſeut 
of Parliament, is againſt law; 

That the Subjects which are Proteſtants may have 
arms for their defence ſuitable to their conditions, and 
as allowed by law; | 


free ; 

That the freedom of ſpeech, and debates or proceed. 
ings in Parliament, ought not to be impeached or queſ- 
tioned in any court or place out of Parliament ; 

That exceſſive bail ought not to be required, nor ex- 
ceſſive fines impoſed, nor cruel and unuſual puniſhments 
inflicted ; 

That Jurors ought to be duly impanelled and re. 
turned, and Jurors which paſs upon men in trials for 
high treaſon ought to be freeholders ; 

T'hat all grants and promiſes of fines and forfeiture; 
of particular perſons before conviction, are illegal and 
void; 

And for redreſs of all grievances, and for the amend. 
ing, ſtrengthening, and preſerving of the laws, Parlia. 
ments ought to be held frequently ; | 

And they do claim, demand, and infilt upon all and 
ſingular the premiſes, as their undoubted rights and li- 
berties ; and that no declarations, judgments, doings, or 
proceedings, to the prejudice of the People in any of the 
{ſaid premiſes, ought in any wife to be drawn hereafter 
into conſequence or example : 

Seck. 6. All and ſingular the Rights and Liberties aſ- 
ſerted and claimed in the ſaid Declaration are the true, 
ancient, and indubitable Rights and Liberties of the 
People of this Kingdom, and fo ſhall be eſteemed, al- 
lowed, adjudged, and taken to be; and all the parti- 
culars aforeſaid ſhall be firmly holden as they are ex- 


preſſed in the ſaid Declaration; and all officers ſhall 


ſerve their Majeſties according to the ſame in all times 
to come, 

Seck. 12. No Diſpenſation by nan «ante of any ſtatute 
ſhall be allowed, except a diſpenſation be allowed of in 
ſuch ſtatute; and except in ſuch caſes as ſhall be ſpeci- 
ally provided for during this ſeſſion of Parliament. 

Seck. 13. No charter granted before the 23d of Oæo- 
ber 1689, mall be invalidated by this act, but ſhall re- 
main of the ſame force as if this act had never been 
made, | 

Lajil;, Theſe Liberties were again aſſerted at the 


' commencement of the preſent century, in the Act of 
Settlement, fat. 12 C 13 If, z. c. 2, whereby the 


Crown was limited to his preſent Majeſty's illuſtrious 
Houſe ; and ſome new proviſions were added at the ſame 
fortunate ra, for better ſecuring our Religion, Laws, and 
Liberties, which the ſtatute declares to be“ the birth- 
right of the people of EAglaud;“ according to the an- 
cient doctrine of the Common Law. Plowd. 55: fee 
1 Comm. c. I. 

Thus much for the Declaration of our Rights and Lt: 
berties. The Rights themſelves thus defined by theſe 
ſeveral ſtatutes, conſiſt in a number of private immuni- 
ties; which will appear, from what has been premiſed, 
to be indeed no other than either that re/duuwn of Natural 
Liberty, which is not required by the laws of Society k 
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LIBERTY. 


be ſacrificed to public convenience; or elſe thoſe civil pri- 
rileges which Society hath engaged to provide in lieu of 
the Natural Liberties fo given up by individuals, Theſe, 
therefore, were formerly, eicher by inheritance Or pur- 
chaſe, the rights of all mankind; but in moſt other coun- 
cries of the world, being now more or leſs debaſed or de- 


ſtroyed, they at preſent may be ſaĩd to remain, in a pe- 


culiar and emphatical manner, te Rights of the People of 


England. 2 
Theſe Rights may be reduced to three principal or 


primary articles | 
The Right of Per/onal Security, 


The Right of Per/onal Liberty. 
The Right of Private Property. 


As there is no other known method of compulſion, or 


of abridging man's natural free will, but by an infringe- 


ment or diminution of one or other of theſe important 
Rights, the preſervation of theſe, inviolate, may juſtly be 
{aid to include the preſervation of our civil immunities in 
their largeſt and molt extenſive ſenſe, 1 Comm. 129. 

The Right of Per/onal Security conſiſts in a perſon's 
legal and uninterrupted enjoyment of his life, his limbs, 
his body, his health, and his reputation. The enjoy - 
ment of this right is ſecured to every Subject by the 
various laws made for the puniſhment of thoſe injuries, 
by which it is any way violated ; for a particular detail 
of which, ſee this Dictionary, titles Afault ; Homiciat ; 
Maihem ; Libel; Nuſance, &c. 

Life, however, may, by the divine permiſſion, be fre- 
quently forſeited for the breach of thoſe laws of Society 
which are entorced by the ſanction of capital puniſh- 
ments. On this ſubje& it is ſufficient at preſent to ob- 
ſerve, that whenever the conſtitution of a State veſts in 
any man, or body of men, a power of deſtroying at plea- 
ſure, without the direction of laws, the lives or mem- 
bers of the Subject, ſuch conſtitution is in the higheſt 
degree tyrannical ; and that whenever any /auvs direct 
ſuch deſtruction for light and trivial cauſes, ſuch laws 
are likewiſe tyrannical, though in an inferior degree ; 
hecauſe here the Subject is aware of the danger he is 
expoſed to, and may, by prudent caution, provide 
againſt it. The Statute Law of Eng/and does therefore 
very ſeldom, and the Common Law does never, inflict 
puniſhment extending to life or limb, unleſs upon the 
higheſt neceſſity; and the conſtitution is an utter 
ſtranger to any arbitrary power of killing or maiming 
the Subject without the expreſs warrant of law. The 
words of the Great Charter, c. 29, are Nullus liber homo 
capiatur , impriſonetur, vel aliguo modo deſtruatur, nift per le- 
gale judicium parium ſuorum aut per legem terre. No Free- 
man ſhall be taken, impriſoned, or any way deſtroyed, un- 
lets by the lawful judgment of his peers, or by the law of 
the land ?” Which words, aligao modo deftruatur, accord 
ing to Coke, include a prohibition not only of Ang or 
maiming, but allo of torturing, (to which our laws are 
{trangers,) and of every oppreflion by colour of an illegal 
authority. And it is enacted by fat. 5 E. 3. c. q, that no 
man ſhall be attached by any accuſation, nor forejudged 
of life or limb, nor ſhall his lands or goods be ſeiſed into 
the King's hands contrary to the Great Charter, ard the 
law of the land. And again by „at. 28 E. 3. c. 3, that no 
man ſhall be put to death without being brought to an- 


wer by due proceſs of law. 1 Comm, 133. 


— 


The Right of Perſonal Liberty eonſiſts in the power of 
loco motion, of changing ſituation, or moving one's per- 
ſon to whaiſoever place cne's own inclination may 
direct; without impriſonment or reſtraint, unlefs by due 
courſe of law. On this right there is at preſent no oc 
cation to enlarge, For the proviſions made by the laws 
of England to ſecure it, fee this Dictionary, titles Ha- 
beas Corpus; Falſe Impriſonment; Bail; Arreſt, &c. &c. 

The abſolute Right of Property, inherent in every Eng- 
{i/hman, conſiſts in the free uſe, enjoyment, and diſpoſal 
of all his acquiſitions, without any controul or diminution, 
ſave only by the laws of the land. The origin of pri- 
vate property is probably founded in nature; but cer- 
tainly the modifications under which we at preſent find 
it, the method of conſerving it in the preſent owner, and 
of tranſlating it from man to man, are entirely derived 
from Society ; and are ſome of thoſe civil advantages in 
exchange for which every individual has reſigned a part 
of his Natural Liberty. The laws of Exgland are, 
therefore, in point of honour and juſtice, extremely 
watchful in aſcertaining and protecting this right. Upon 
this principle the Great Charter, c. 29, has declared, 
that no freeman ſhall be diſſeiſed or diveſted of his free- 
hold, or of his Liberties or free cuſtoms, (or be outlawed, 
baniſhed, or otherwiſe deſtroyed, nor ſhall the King 
paſs or ſend upon him,) but by the judgment of his 
peers, or by the law of the land. And by a variety of 
antient ſtatutes it is enacted, that no man's lands or 
goods ſball be ſeiſed into the King's hands, againſt the 
Great Charter and the law of the land : and that no 
man thall be diſinherited, nor put out of his franchiſes 
or freehold, unleſs he be duly brought to anſwer and 
be forejudged by courie of Jaw; and if any thirg 
be done to the contrary, it ſhall be redreſſed and holden 
for none. See fats. 5 E. 3.c.9: 25 E. 3. fl. f. c. 4: 
ante 28 E. 3. c. 3. | 

So great moreover 15 the regard of the Law for private 
property, that it will not authorize the leaſt violation of 
it : no, not even for the general good of the whole 
community. In inſtances where the property of an in- 
dividual is neceſſary to be obtained for the accommo- 
dation of the public, as in the caſe of enlarging or 
turuing highways, all that the Legiſlature does, is to 


_ oblige the owner to alienate his poſſeſſions for a reaſonable 


price; and even this is an exertion of power indulged with 
caution, and which none but the Legiſlature, or thoſe 
acting under their immediate direction, can perform. 
See fat. 13 Geo. 3. c. 78; and this Dictionary, title 
Highways. 

Another effect of this right of private property is, 
that no Subject of England can be conſtrained to pay 
any aids or taxes, even for the defence of the realm, or 
the ſupport of the government, but ſuch as are impoſed 
by his own conſent, or that of his repreſentatives in Par- 
lament. By Hat. 25 £d.1. c. 5, 6, it is provided, that 
the King ſhall not take any aids or rafts, but by the 
common ailent of the realm. And what that common 
aſſent is, is more fully explained by fat. 34 Ed. 1. fl. 4. 
c. 13 which enadts, that no talliage or aid ſhall he taken, 
without the aflent of the Archbiſhops, Biſhops, Earls, 
Barons, Knights, Burgeſſes, and other freemen of the 
land: and again, by fat. 14 Ed. 3. F. 2. c. 1, the Pre- 
lates, Earls, Barons, and Commons, Citizens, Burgeſſes, 
and Merchants, ſhall not be charged to make any aid, 3f 
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LIBERTY. 


It be not by the common aſſent of the great men and 
Commons in Parliament, And as this fundamental law 
had been ſhamefully evaded, under many preceding 
Princes, by compulſive loans and benevolences, extorted 
without a real and voluntary conſent, it was made an 
article in the Petilion of Right, 3 Car. 1, that no man ſhall 
be compelled to yield any gift, loan, or - benevolence, 
tax, or ſuch like charge, without common conſent by 
act of Parliament. And, laſtly, by the Bill of Rights, 
- flat, 1 V. OM. At. 2. c. 2, it is declared, that levying 
money for or to the ule of the Crown by pretence of pre- 
Togative, without grant of Parliament, or for longer 
time, or in other manner than the ſame is or ſhall be 
granted, is illegal. 1 Cœ n 140. 

The above is a ſho:t view of the principal abſolute 
rights which appertain to every E»2/i/bman; and the 
Conſtitution has provided for the ſecurity of their actual 
enjoyment, by eſtabliſhing certain other auxiliary, /uber- 
dinate, rights, which ſerve principally as outworks or 
barriers to protect and maintain thoſe principal rights 
inviolate. Theſe are, 


The Conſtitution, Powers, and Privileges of Parliament. 
The Liaitation of the King's Prerogative. 
The Right of app!ying to Courts of Fuftice for Redreſs 
cf Injuries, 
Thc Riglr of Petitioning tne King or Parliament. 
The Right of having Arms for Defence. 


This laſt auxiliary right of the Subjects of having arms 
for their defence, ſuitable to their condition and degree, 
and ſuch as are allowed by law, 1s declared by the Bill 
of Rights; and it is, indeed, a public allowance, under 
due reſtrictions of the natural right of reſiſtance and 
ſelf. pre ſervation, when the ſanctions of Society and Laws 
are found inſufficient to reſtrain the violence of oppreſ- 
ſion. See this Dictionary, title Arms. | 

As to the it and ſecond of the ſubordinate rights 
above mentioned, ſee this Dictionary, titles Parliament; 
King. With reſpect to the third and fourth ſome ſhort 
in formation is here ſubjoined. 

Since the Law is, in England, the ſupreme arbiter of 
every man's life, liberty, and property, Courts of Tuflice 
mult at all times be open to the Subject, and the law be 
duly adminiſtered therein. The emphatical words of 
Magna Carta, c. 29, ſpoken in the perſon of the King, 


who, in judgment of law, (ſays Sir Ed. Cole,) is ever 


Preſent, and repeating chem in all his Courts, are theſe : 
& Nulli vendemus, nulli negabimus, aut differemus rectum 
wel juſtitiam. To none will we ſell, to none will we 
deny, or d-lay, right or juſtice.” And therefore every 
Subject, ior injury done ta him in his goods, his lands, 
or his perſon, by any other Subject, be he eccleſiaitical 
or temporal, without any exception, may take his 
remedy by the courſe of law, and have juſtice and 
right fer tae injury done to him, freely without ſale, 
fully without any denial, and ſpeedily without delay. 
2 Inſt. 55. | 

It were endleſs to enumerate all the affirmative acts 
of Parliament wherein juſtice is direded to be done 
according to the law of the land; and what that law is 
every Subject knows, or may know if he pleaſes; for it 
depends not upon the arbitrary will of any judge, but is 
permanent, fixed, and unchangeable, unleſs by authority 
of Parliament. A few negative ſtatutes may however be 


| 
| 


| 


mentioned, whereby abuſes, perverſions, or delays of 
juſtice, eſpecially by the prerogative, are reſtrained 
It is ordained by Magna Carta, c. 29, that no freeman 
ſhall be outlawed, that is, put out of the protection and 
benefit of the law, but according to the laws of the 
land. By fats. 2 Ed. 3. c. 8: 11 Ric. 2. c. 10, it i; 
enacted, that no commands or letters ſhall be fen: 
under the Great Seal, or the Little Seal, the Signet 1 
Privy Seal, in diſturbance of the law; or to diſturh or 
delay common right; ard though ſuch commandmex;; 
ſhould come, the Judges ſhall not ceaſe to do right.“ 
This is alſo made a part of their oath, by Gar. 18 £1, 3. 
ft. 4. And by the Bill of Rights it is declared, that the 
pretended power of ſuſpending or diſpenſing with laws, 
or the execution of laws, by regal authority, without 
conſent of Parliament, is illegal. 

Not only the ſubſtantial part, or judicial d-cifions of 
the law, but alſo the formal part, or method of proceed. 
ing, cannot be altered but by Parliament: for, if once 
thoſe outworks were demoliſhed, there would be an inlet 
to all manner of innovation in the body of the lay it. 
ſelf. The King, it is true, may erect new Courts of 
Juſtice ; but then they muſt proceed according to the 
old cltabliſhed forms of the Common Law. For which 
reaſon it is declared in the Hat. 16 Car. 1. c. 10, upon 
the diſſolution of the Court of Star chamber, that nci. 
ther his Majeſty nor his Privy Council have any jariſ. 
diction, power or authority, by E:g7:/2 bill, petition, ar- 
ticles, or libel, (which were the courſe of proceeding 
in the Star-chamber borrowed from the Civil Law,) or 
by any other arbitrary way whatſoever, to examine or 
draw into queſtion, determine or diſpoſe of the lands or 
goods of any Subjects of this kingdom; but that the 
ſame ought to be tried and determincd in the ordinary 
Courts of Juſtice, and by courſe of law. See this Dic- 
tionary, titles Judges; Courts; Chancery; &c. 

The right of petitioning the King, or either Houſe of 
Parliament, for the redreſs of grievances, appertains to 
every individual in caſes of any uncommon injury, or 
infringemeat of the rights already particularized, which 
the ordinary courſe of law is too defeQlive to reach. 
The reſtrictions, for ſome there are, which are laid upon 
this right of petitioning in £2g/ard, while they promote 
the ſpirit of peace, are no check upon that of Liberty; 
care only muſt be taken, leſt, nnder the pretence of pe- 
titioning, the Subject be guilty of any riot or tumult: 
as happened in the opening of the memorable Parlia- 
ment in 1640.—And to prevent this, it is provided by 
. 13 C. 2. fl. 1 c. 5; that no petition to the King or either 
Houſe of Parliament, for any alteration in Church or 
State, ſhall be ſigned by above twenty perſons, unleſs 
the matter thereof be approved by three Juſtices of the 
peace, or the major part of the Grand Jury in the 
county; and in London by the Lord Mayor, Aldermer, 
and Common Council ; nor ſhall any petition be pre- 
ſented by more than ten perſons at a time. But, under 
theſe regulations, it is declared by the Bill of Rights, 
that the Subject hath a right to petition ; and that all 
commitments and proſecutions for ſuch petitioning are 
illegal. The ſanction of the Grand Jury may be given 
either at the Aſſiſes or Quarter Seftions ; the puniſhment 
for offending againſt the far. 13 Car. 2, not to exceed 2 
fine of 100/., and three months” impriſonment. Open 
the trial of Lord George Gordon, the Court of Kings 


Bend 


it ha; 
and 1 
give 

books 
Out ce 
2 dup 
away 
ſearch 
may b 
845 


y 
w] 
r 
r 
r 
p 
* 


f 


LIBERTY, 


Bench declared, that they were clearly of opinion, that 
this ſtatute was not in any degree affected by the Bill of 


Rights. Dougl. 571. 


In the ſeveral articles above enumerated, conſiſt THE - 


RiGcHTs, or as they are more frequently termed, THE 
LiBERTIES, OF ENGLISHMEN. Liberties more ge- 
nerally talked of than thoroughly underſtood ; and yet 
highly neceſſary to be perfectly known and conſidered 
by every man of rank or property ; leſt his ignorance 
ot the points whereon they are founded, ſhould hurry 
kim into faction and licentiouſneſs on the one hand, or 
a puſillanimous indifference, and criminal ſubmiſſion, on 
the other. And all theſe Rights and Liberties it is our 
birthright to enjoy entire, unleſs where the laws of our 
country have laid them under neceſſary reſtraints: re- 
ſtraints in themſelves ſo gentle and ſo mod-rate, as will 
appear on a minute inquiry, that no man of ſenſe or 
probity would wiſh to ſee them ſlackened: fer all of 
us have it in our choice to do every thing that a good 
man would deſire to do; and are relirained from no- 
thing but what would be pernicious either to ourſelves 
or our fellow citizens. So that this review of our fitua- 
tion may fully jullity the obſervation of a learned French 
author; (of former times!) who hath not ſcrupled to 
profeſs that the EN LISIEI is the only Nation in the 
world where Political or Civil Liberty is the DIRECT 
EXD OF ITS CONSTITUTION, Monte. Sp. L. xi. 5. 
dee Comm c. 1. ad fix. 


LIBERTY TO HOLD PLEAS, Signifies to have 
a court of one's own ; and to hold it betore a Mayor, 
Bailiff, Sc. See Franchiſe. 5 

LIiBLACUM, The manner of bewitching any per— 
fon; alſo a barbarous ſacrifice. Leg. Athel/tan, 6. 

LIBRAE, ARS E, & PENSATA; & AD NUME- 
RUM, A phrate which often occurs in the Domeſ- 
day-Regiſter, and ſome other memorials of that and 
the next age—as ** Aileſhury in Buckinghamſhire, the 
King's manor, — In 7otis wvalcniiis reddit lui libr. arſas & 
hpenſatas, Q de thelonio x libr. ad numerum, i. e. in the 
whole valve it pays fiſty- ſix pounds burnt and weighed; 
and for toll ten pounds by tale.“ For they ſometimes 
took their money ad numerum, by tale, in the current 
coin upon cot ſent: but ſometimes they rejected the 
common coin by tale, and money coined elſewhere than 
at the King's mint, by cities, biſhops, and noblemen 
who had mints, as of too great ailoy, and would there- 
fore melt it down to take it by weight when purified 
from the droſs; for which purpoſe they had in thote 
times always a fire ready in the Exchequer to burn the 
money, and then weigh it. Cowell, 

L!BRA PENSA, A pour.d of money in weight. See 
the preceding article, 
_ LIBRARY. Where a Library is erected in any pariſh, 
it ſhall be preſerved for the u(-s directed by the founders ; 
and incumbents and miniiters of pariſhes, Sc. are to 
give ſecurity therefore, and make catalogues of the 
books, &c. None of the books ſhall be aliznable, with- 
out conſent of the biſhop, and then only where there is 
2 duplicate of ſuch books; if any book ſhall be taken 
away and detained, a juſtice's warrant may be iſſued to 
tearch for and reſtore the fame : alſo aclion of trover 
may be brought in the name of the proper Ordinary, 
c. And. biſhops have power to make rules and orders 


LICENCE 


concerning Libraries, appoint perſons to view their eon- 
dition, and inquire of the ſtate of them in their viſitation, 
Stat. 7 Ann. c. 14. 

Cotton Library ſettled in the family for the uſe of the 
public. Stat 12 & 13 W. 3. c. 5. Veſted in the Crown, 
Hat. 5 Ann. c. 30 Ellabliſhment of the Britiſb Muſcum, 
26 Geo. 2 c. 22: 27 Ges. 2 c. 19. 53. 

LIBRATA TERRE, Four oxgangs of land, every 


ox7ang containing thirteen acres. S eue, vcrb. Bovata - 


let. So much land, antiently, as was worth twenty 
mhillings a-year; for in Henry the 'Third's time, he that 
had guindecim libras terre, was to receive the order of 
knizhthood. See Farding-deal. 

LICENCE, licentia. } A power or authority given to 
a man to do ſome lawful act: and is a perſoral liberty 
to the party to whom given, which cannot be trans- 
ferred over; but it may be mide to a man, or his 
aſiigns, Sc. 12 Hen. 7. 25. There may be a parol 
Licence, as well as by deed in writing ; but if it be not 
for a certain time, it paſſes no intereſt, 2 Nel. Abr. 


1123. And if there be no time certain in the Li- 


cence; as if a man licerce another to dig clay, &c. ia 
his land, but doth not fay for how long, the Licence 


may be countermanded; though if it be umil ſuch, 


a time, he cannot. Pogh. 151. If a leſſor licence 
his leſſee (who is reſtrained by covenant from aliening 


without Licence) to alien, and ſuch leſſor dies before he 
aliens, this is no countermand of the Licence: ſo it is if 


the leſſor grauts over his eſtate. Cro. Fac. 133. But 
where a lord of a manor for life granteth a Licence to a 
copyhold tenant to alien, and dieth ; the Licence is de- 
ſtroyed, and the power of alicnation cealeth. 1 {zff. 52, 
Copy hold tenants leaſing their copy hold for a longer time 
than one year, are to have a Licence for it; or they 
incur a forfeiture of their eſtates. 1 . 63. If any Li- 
cence is given to a perſon, and he abuſes it, he ſhall be 
adjudged a treſpaſſer ab initio. 8 Rep. 140. 

A. grants to B. a way over his ground, or Licence to 
go through it to the church; by this none but B. him- 
ſelf may go in it; bur if one give me Licence to go 


over his land with my plough, or to cut down a tree there» 


in, and take it away; by this I may take what help is 
need'i.l to do the ſame. So if it be to hunt avd kill 
and carry away deer; not if it be to hunt and kill only. 
12 Hen. 7. 25: 123 Hen. 7.8: 8 Rep. 146. See titles 
Treſpaſs; Leaje; May; Copyhold, &c. 

By Licence a man may practiſe phyſic and furgery in 
Londen; and do divers other things, Licences are alſo 
necciiary for the carrying on various trades and profeſ- 
ſions, on which a duty is laid for the purpoſe of raifing 
a revenue to Government, See this Dictionary, titles 
Excijz ; Taxes. 

LICENCE TO ALIEN IN MORTMAIN, Alie- 
nations in Mortmain to eccleſiaſtical perſons, te. are 
reſtrained by ſeveral ſtatutes ; but the King may grant 
Licences to any perſon or bodies politic, Sc. to alien or 


hold lands in Mortmain. See fot. 7 & 8 Vz. c. 37; 


and this Dictionary, titles Mertmain ; Charitable Uſes. 
LICENCE TO ARISE, /:centia foirgendi.} A Li- 
berty or {pace of time anciently given by the Court to a 
tenant to ariſe out of his bed, who is effoined de malo 
21, in a real action: and it is allo the writ thereupon, 
Braten. And the law in this caſe is, that the tenant 
may not ariſe or go out of his chamber until ke rows 
een 
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LICENCE. 


been viewed by knights thereto appointed, and hath a | 
day afizned him to appear ; the reaſon whereof is, that | 
it may be known whether he cauſed himſelf to be 
eſſoined deceitfully or not; and if the demandant can 
prove that he was ſeen abroad before the view or Li- 
. cence of the Court, he ſhould be taken to be deceitfully 
eſſoined, and to have made default. Bracton, lib. 5: 
Fleta, lib. 6. c. 10. See title Efjoin. 

LICENCE TO FOUND A CHURCH, Granted 
by the King. See Church. | 

LICENCE TO GO TO ELECTION of Biſhops, 
is by Ceags d' Eflire directed to the Dean and Chapter 
to clect the perſon named by the King, &c. Reg. Writs 
294: Stat. 25 II. 8. c. 20. See title B:/hops. 


LICENCE OF THE KING to go beyond ſea may 
be revoked before the time expires ; becaule it concerns 
the public good. Fenk. Cent. See title Ne exeat Regnum. 

LICENCE OF MARRIAGE. Biſhops have power 
to grant Licences for the marrying of perſons; and 
parions marrying any perſon without publiſhing the 
bans of matrimony, or without Licence, incur à for- 
feiture of 1co/. Sc. by fat. 7 © 8 V. z. c. 35. See 
alſo Nat. 26 Geo. 2. c. 33 ; this Dictionary, title Marriage. 

LICENCE TO ERECT A PARK, WARREN, 
Sc. See titles Park; Warren. 

LICENSING OF BOOKS, See Libel; Printing. 

LICENTIA CONCORDANDI, ls that Licence 
for which the King's filver is paid on paſſing a Fine. See 
title Fine of Lands. 

LICENTIA SURGENDI, See Licence to ariſe. 

LICENTIA TRANSFRETANDI, A writ or war- 
rant directed to the keeper of the port of Dower, or 

other ſea-port, commanding them to let ſuch perſons 
paſs over ſea, who have obtained the King's Licence 
thereunto. Reg. Orig. 193. 

LIDFERD LAW, A proverbial ſpeech, intending as 
much as to hang a man firſt, and judge him afterwards, 

LIEGE, Iigeus.] Is uſed for Liege Lord, and ſome- 
times for Liege Man : Liege Lord 1s he that acknow- 
ledgeth no ſuperior; and Liege Man is he who oweth 
allegiance to his Liege Lord. The King's Subjects are 
called Liege People, becauſe they owe and are bound 
to pay allegiance to him. Srzats. 8 Hen. 6. c. 10: 14 
Hen. 8. c. 2. But in ancient times, private perſons, as 

lords of manors, Cc. had their Lieges. Sene ſaith, 
that this word is derived from the Italian, Liga, a bond 
or league; others derive it from Litis, which is a man 
wholly at the command of the Lord. Blount. See title 
Allegiance. 

LIEGES AN DO LIEGE PEOPLE, Ligati.] See 
Liege, ; 

LIEN, Fr.] Is a word uſed in the law, of two figni- 
fications : perſonal Lien, ſuch as bond, covenant, or 
contract; and real Lien, a judgment, flatute, recogni- 
ſance, which oblige and affect the land. Terms de Ley. 

It ſignifies an obligation, tie, or claim annexed to, or 

ttaching upon, any property; without fatisfying which 
ſuch property cannot be demanded by its owner, Thus 
the colts of an attorney are a Lien upon deeds and papers 
in his hands; a factor has a Lien on goods in his hands for 
balance due from his principal, c. See titles Attorney ; 
Factor ; Mortgage; Judgiment ; &c. ; 


LiFE-EsTATES, 


LIEU, Inſtead or in place of another thing. Ad 
when one thing doth come in the place of anorho; it 
ſhall be of the ſame nature as that was; as in caſ- of an 
exchange, &c. 2 Shep. Abr. 359. See title Excharte. 

LIEU CONUS, In law proceedings, ſignifies a ce 
manor, or other xo!orious prace, well known and generally 
taken notice of by thoſe that dwell about it, 2 L/. A 
O41. A wenire facias, for a Jury to appear, may be 
from a lieu conus . and a Fine or Recovery of lands in a 
lieu couus, is good; but it is ſaid in a ce facia to have 
execution of ſuch fine, the vill or pariſh muſt be named. 
2 Cre. 574: 2 Mod. Rep. 48, 49. 

LIEUTENANT, /ocum tenens.] Is the King's De. 
puty, or he that exerciſes the King's or any other”; 
place, and repreſents his perſon; as the Lieutenant of 
Ireland, See flats. 4 Hen. 4. c. 6: 2 C3 Ed. 6, c. 2. 
The Lieutenant of the Ordnance, See far. 39 Elis. c. 5, 
And the Lieutenant of the Tower, an officer under the 
Conftable, &. The word Lieutenant is alſo uſed for a 
military officer, next in command to the captain, | 

LIFE, Union and co-operation of ſoul with body ; 
enjoyment or poſſeſſion of terreſtrial exiſtence. J. 

The Life of every man is under the protection of the 
law. Weed's Iuſt. 11. A leaſe made to a perſon during 
Life, is determinable by a civil death; but if it be to 
hold during natural Life, it wilt be otherwiſe. 2 Rep, 48. 


LIFE ESTATES: Eſtates of freehold, not of inhe. 
ritance. Of theſe ſome are conventional, or expreſoly 
created by the act of the parties; others merely legal, or 
created by conſtruction and operation of law. See this 
Dictionary, titles Efates ; Deoaxver ; Cowrteſy ; Tail. 

Eſtates for Life, expreſsly created by deed or grant, 
(which alone are properly conventional,) are, where a 
leaſe is made of lands or tenements to a man to hold 
for the term of his own Life, or for that of any other 
perſon, or for more Lives than one; in any of which 


_ Caſes he is ſtyled Tenant for Life; only when he holds 


the eſtate by Life of another, he is uſually called Ten 
pur autre vie; (for another's Life). Litt. 5 56. | 
Theſe Eſtates for Life are, like inheritances, of a ſeo- 
dal nature; and were for ſome time the higheſt eltate 
that any man could have in a feud, See title Tenn. 
They are given and conferred by the ſame feodal rights 
and ſolemnities, the ſame inveſtiture or livery of ſeiſin, 
as fees themſelves are; and they are held by fealty, if 
demanded, and ſuch conventional rents and ſervices, as 
the lord or leſſor and his tenant or leſſee have agreed on, 
2 Comm. c. 8. p. 120. 
Eſtates for Life may be created, not only by the ex- 
preſs words before mentioned, but alſo by a general 
grant, without defining or limiting any ſpecific Eitate. 
As if one grant to A. B. the manor of Dale, this makes 
him Tenant for Life. Co. Lit. 42. For though, as there are 
no words of inheritance or Heir mentioned in the grant, it 
cannot be conſtrued to be a fee, it ſhall however be con- 
ſtrued to be as large an eltate as the words of the domg- 
tion will bear, and therefore an Eftate for Life. Allo 
ſuch a grant at large, or a grant for term of Life gene- 


rally, ſhall be conſtrued to be an Eſtate for the Life 


the grantee, in caſe the grantor hath autbority to mak? 
ſuch a grant; for an eftate for a man's own Life 1s more 
beneficial and of a higher nature than for any order 


Life; and the rule of law is, that all grants are wy 
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LIFE-ESTATES. 
| 


taken moſt ſtrongly againſt the grantor, unleſs in the caſe | 
of the King. Co. Lit. 42, 36. 

Such Eſtates for Life will endure, generally ſpeaking, 
as long as the Life for which they are granted ; but 
there are ſome Eſtates for Life which may determine 
upon future contingencies, before the Lite for which 
they are created expires. As if an Eſtate be granted to 
2 woman during her widowhood, or to a man until he 
be promoted to a beneſice; in theſe and ſimilar caſes 
whenever the contingency happens, when the widow mar- 
ries, or when the grantee obtains a benefice, the reſpec- 
tive Eſtates are abſolutely determined and gone. Co. Lit. 
42: 3 Rep. 20, Yet while they ſubſiſt, they are rec- 
koned Ellates for Life; becauſe the time for which 
they will endure being uncertain, they may, by poſſi- 
bility, laſt for Life; if the contingencies upon which 
they are to determine do not ſooner happen, 

In caſe an Eftate be granted to a man for his Life ge 
nerally, it may alſo determine by his civil death; for 
which reaſon, in conveyances the grant is uſually made 
for the term of a man's zatural Life, which can only 
determine by his natural death, This civil death was 
formerly held to commence if any man was baniſhed or 
abjured the realm, by the proceſs of the Common Law; 
(fee title Abjuration;) or entered into religion, that is, 
went into a monaſtery, and became there a monk pro- 
fefſed ; in which caſes he was abſolutely dead in law, and 
his next heir ſhould have his Eſtate ; for ſuch baniſhed 
man was entirely cut off from ſociety ; and ſuch monk, 
upon his_profeſtion, renounced ſolemnly all ſecular con- 


erns. But even in the times of popery the law of 
Lagland took no cognifance of profeſſion in any foreign 
country; becauſe the fact could not be tried in our 
Courts ; Co. Lit. 132: and therefore, ſince the Reform. | 
ation, this difability is held to be aboliſhed, 1 Salk. 162. | 
as 15 alſo the diſability of banithment conſequent upon | 
abjuration, by at. 21 Fac. 1. c. 28. One ſpecies of | 
cirit death may, however, ſtill exiſt in this country: 
that is, where a man by ad of Parliament, is attainted of | 
treaſon or felony ; and, ſaving his life, is baniſhed for | 
ever; this Lord Coxe declares to be a civil death: but | 
de ſays, a temporary exile is not a civil death. Under | 
this realoning, where a man receives judgment of | 
death, and afterwards leaves the kingdom for life, upon | 
2 conditional pardon, there can be very little doubt | 
bat this amounts to a civil death; this practice did not | 
exit in the time of Lord Coke, who ſays, that a man can 
only loſe his country by authority of Parliament. 1 1. 
133. See 1 Comm. c. 1. p. 131, 3, Gn. 

The incidents to an Eſtate for Life are principally the 
following, which are applicable not only to thole ſpecies 
ot Tenants for Life, which are expreſsly created by deed, 
bat alſo to thoſe which are created by act and operation 
of law. See 2 Comm. c. 8. 

Tig, Every Tenant for Life, unleſs reftrained by co- 
venant or agreement, may, of common right, take upon 
the land demiſed to him reaſonable eftovers or botes. 
Co, Lat. 41. For he hath a right to the full enjoyment 
and vſe of the land and all its profits, during his Eſtate 
therein, See titles Peers; Common of Eftovers, But 
be is not permitted to cut down timber, or do other waſte 
on the premiſes; for the deſtruction of ſuch things, 


not neceſſary for the tenant's complete enjoyment of his 
Eſtate ; but tends to the permaneat and laſting los of 
the perſon entitled to the inheritance. 1 1. 53. Sce 
this Dictionary, title Waſte. 

In the ſecond place, Tenant for Life, or his repreſenta- 
tives, ſhall not be prejudiced by any ſudden determ i- 
nation of his Eftate; becauſe ſuch a determination 1s 
contingent and uncertain. Co. Litt. 55. Therefore, if a 
Tenant for his own Life ſows the lands, and dies before 
harveſt, his executors ſhall have the emblements or pro- 
fits of the crop; for the Eſtate was determined by the 
act of Ged; and it is a maxim in the law, agus Dei ne- 
mini facit injuriam. "The repreſentatives therefore of 
the Tenant for Life ſhall have the emblements, to com- 
penſate for the labour and expence of tilling, manuring, 
and ſowing the lands; and alſo for the encouragement 
of huſhandry, which being a public benefit, tending to 
the increaſe and plenty of proviſions, ought to have the 
utmoſt ſecurity and privilege that the law can give it. 
Wherefore, by the feodal law, if a Tenant for Life died, 
between the beginning of September and the end of Fe- 
bruary, the Lord who was entitled to the reverſion was 
alſo entiiled to the profits of the whole year; but if 
he died between the beginning of March and the end 
of Auguft, the heirs of the Tenant received the whole. 
From hence our law of emblements ſeems to have been 
derived, but with very confiderable improvements; and 
its advantages are particularly extended to the paroch:al 
Clergy, by flat. 28 H. 8. c. 11: for all perſons who are 
preſented to any eccleſiaſtical benefice, or to any civil 
office, are conſidered as Tenants for their own Lives, un- 
leſs the contrary be expreſſed in the form of the dona- 


tion. 1 Comm. c. 8, p. 122, 3. See title Emblements. 


{A third incident to Eſtates for Life relates to the un- 


der-ten2nts or leſiees. For they have the ſame, nay 


greater indulgencies than their leflors the original Le- 
nants for Lite. The /ame; for the law of eſtovers and 
emblements, with regard to the Tenant for Life. is 
alto law with regard to his under-tenant, who repreſents 
him and ſtands in his place. Co. Litt. 55. Greater ; for 
in thoſe caſes where 'Tenant for Life ſhall not have the 
emblements, becauſe the Eftate determines by his own 
act, the exception ſhall not reach his leſſee, who is a 
third perſon. As in the caſe of a woman who holds u- 
rante viduitate + her taking : huſband is her own act, and 
therefore deprives her of the emblements; but if ſhe 
leaſes her Ettate to an under-tenant, who ſows the land, 
and the then marries, this her act ſhall not deprive 
the tenant of his emblements, who is a ſtranger, and 
could not prevent her. Cro. Elis. 461: 1 Rol. Ar. 727. 
The leilces of Tenants for Life had alſo at the Com- 
mon Law another moſt unrea{onable advantage; for at 
the death of their leſſors, the Tenants for Life, theſe 
under-tenants might, if they pleaſed, quit the premiſes, 
and pay no rent to any body for the occupation of the 
land, ſince the laſt quarter-day, or other day aſſigned 
for payment of rent. 10 Rep. 127. To remedy which, 
it is now enacted by fat. 11 Geo. 2. c. 19. 15, that 
the executors or adminiltrators of "Tenant for Liſe, on 
whoſe death any leaſe determined, ſhall recover of the 
leſſee a rateable proportion of rent, from the la day of 
payment to the death; of | ſuch leſſor, See this Dic- 
tionary, titles Rex; Leaſes, | 
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LITE-ESTATEsS. 


By fat. 19 C. 2. c. 6, where perſons for whoſe lives | 


Eſtates are held, ſhall abſent themſelves for ſeven years, 
they ſhall be preſumed dead. And by fat. 6 Ann. c. 18, 
perſons for whole lives Eſtates are held, are, on application 
to the Lord Chancellor, to be produced. The tenant 
holding after the determination of the Life, deemed a 
treſpaſſer. See title Death. Poſthumous children enabled 
to take in remainder, where the Life Eſtate is deter- 
mined, Stat. 10 & 11 V. 3. c. 16. See title Occupancy. 


J. IF E- RENT, A rent which a man receives for term 
of Life, or for ſuſtentation of it. See. 

LIGEANCE; Legeancr, ligeantia.] The true and 
faithful obedience of a Subject to his Sovereign: and is 
alſo applied to the territory and dominion of the Liege 
Lord; as children born out of the Ligeance of the King, 
Sc. Stat. 25 Ed. 3: Co. Litt. 129. See title Allegiance. 

LIGHT'S. Stopping Lights of a houſe is a nuſance; 
but ſtopping a proſpect is not, being only matter of de- 
light, not of necefiity : and a perſon may have either an 
aſſiſe of nuſance againſt the perſon erecting any ſuch nu- 
ſance, or he may ftand on his own ground 'and abate it, 
9 Rep. 58: 1 Med. 54. For any nulance eredted or 
being on the ſoil of my neighbour, whereby I ſuſtain 
damage, I may maintain an action on the caſe, If a 
man has a vacant piece of ground, and builds thereupon 
a houſe, with good Lights, which he ſells or lets to ano 
ther; and after he builds upon ground contiguous, or 
lets the ſame to another perſon, who builds thereupon to 
the nuſance of the-Lights of the firlt houſe, the leſſee of 
the firſt houſe may have an action on the caſe againſt 
ſuch builder, &c. And though formerly they were to be 
Lights of an ancient meſſuage, that 1s now altercd. 
Med. Caf. 116, 314. See titles Nuance; Treſpaſs. 

LIGHTS axp LAMPS, Houſcholders in M:4dleſex 
and Surrey within the bills cf mortality, to ſet out lamps, 
from Lady-day to Michaclmascay. 2 VM. & M. e. 2. 
c. 8. F 15. | 

With reſpect to London and Vf minfler there are va- 
riety of acts, for paving, lighting, and cleanſing the 
ſtreets, Ec. not neceſſary to enumerate. See title London. 

LIGNAGIUM, The right of cutting of fuel in 
woods; and ſometiines it is taken for a tribute or pay- 

ment due for the ſame. | | 
LIGNUM VITE, An apothecary's drug. Lignum 
Fite of the product of the Britiſb plantations in Ame- 
rica may be imported free from all cuſtoms and impo- 
ſitions. Sat. 1 Geo. 2. /. 2. c. 17. 5 5. See title Navi- 
gatiou-Acts. 

LIGNAMINA, Timber fit for building. Du Fre/ze. 

LIGULA, A copy or tranſcript of a court-roll or 
deed mentioned by Sir John Maynard in his Mem, in 
Scaccar. 12 Ed. 1. 

LIGURITOR, A flatterer. Leg. Canut. 29. Somner 


is of opinion that it ſigniſies a glutton, from the Saxon /:- 


cera, guleſus, Cowell. 

LIMBS. The Limbs as well as the l'fe of a man are 
of ſuch high value, in the eſtimation of the law of Exg- 
land, that it pardons even homicide, if committed /e de- 
fendends, or in order to preſerve them. 1 Comm. 130. 
See titles Homicide 3 Maihem ; Aſnult. 

LIME axp LEMON-JUICE, Are liable to cer- 
tein dutics on importation, dee title Navigation Acts. 


LIMITATION, 
LIMITATION, 


LimiTaTIo.] A certain time, aſſigned by ſlatute, 


| Within which an action mult be brought. 


I. The Nature, Origin, and general Rules as bo Ling. 
tations of Actions. 
II. More particularly of the Limitations of Adios 41 
divided, into—1, Real, — 2. Penal,-- and 3. Per. 
ſondl. . 


as to be aſſected by the Statutes ; and of the Courts 
bound thereby, 
IV. The Exceptions in the Statme of Limitation, Ca. 
| tute 21 Jac. 1. c. 16. —1. Hela ng to Infants; 
—2. Merchant's Accounts; 3. Perſons beyond Seq ; 
—4. Executors and Adminiſtraicrs ;—5. In ca 
of Defeit of Furiſdifion ; - 6. Of fring ont a 
Writ to fave the Statute ;— 7. Cr revivin? a 
Debt barred by Statute ;—3, Of Pleading. 


J. The time of Limitation is two-fold; frſt, in 
writs, by divers acts of Parliament; ſecondly, to make a 
title to any inheritance, and that is by the Com:non Lay, 
Co. Lit. 114, 115. Ve 

It ſeems, that by the Common Law there was no lated 
or fixed time to bring actions; tor though it be ſaid by 


limitationem habent ; yet Lord Cate ſays, that the Limi- 
tation of Actions was by force of divers acts of Parlia. 
ment; alſo, ſays he, this general poſition of Prat”; 
admitted of ſeveral exceptions. Pract. lib. 2. fol. 22S: 
2 Inft. 95: Co, Litt. 115: 4 Co. 10, 11. 

But by the ancient law there was a ſtated time for the 
heir of the tenant to claim after the death of his anceſtor, 
that is to ſay, a year and a day after he was fourteen 
years old, or elſe he loſt his land, according to the feudal 
text; Preterea 7 quis infeudatus major quatuordecim ain: 
faa incuria, ve negligentia per ann. & diem fleterit, qued 
feud tnveſtuuram a proprio domino non peterit, tranjati9 
hoc ſpatio, feudum amittat & ad dominum redeat. Span. 
Glof}. 32. 

The fixing upon the period of a year and a day, upon 
ſeveral other occaſions, ſeems to have been deduced trom 
this ancient rule; and on this occaſion was pitched upon, 
becaule the ſervices appointed ſeem to be annually com- 
puted ; therefore the feud was ordered to be taken up 


elſe it was loſt and returned to the lord; and the fam? 
time that was appointed to the tenant to claim from tie 
lord was alſo appointed to make his claim upon any dil 
ſeiſor; and if no ſuch claim was made, the diſſeiſot 
dying ſeiſed caſt the right of poſſeſſion upon the heit; 


and tiis was to keep the ſame uniformity in point df 


time through, the law, as alſo that the lord might bet 
a certainty whom he might take for his tenant, and 
admit upon every deſcent ; and ſince the heir of the 
tenant anciently loſt the whole land, in caſe he did nd 
take it up within time, it was fit the tenant ſhould oſe 
the right and poſſeſſion, in caſe he did not claim tk. 
in the ſame time upon the diſſeiſor; that the heir 
of the diſſeiſor might be in peace, in caſe the perſon 
that had right did not make his claim upon him, abd 
that from thenceforth the lord might receive din 


into his feud ; and as upon ghe ancient plan of feudal 
conttitution, 


III. Of the Time when the Right of Action accrud, þ | 


Bra con, that omnes actiones in mundo znfra cerla tempora * 


within ſuch time as ſuch annual ſervices became due, or 
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LIMITATION 


conſtitutions if the heir did not take up the feud within a 
car and a day, a deſertion and dereliction was preſumed 3; 
{o allo if the diſleiſee did not claim within the ſame time, 
te right of poſſeſſion was relinquiſhed. eln. GI. 
guns Y dies 32, 33» ; 

Before the fat. 32 Hen. 8. c. 2, certain remarkable 
periods were fixed u pon, within which the titles, whereon 
men deſigned to be relieved, muſt have accrued ; thus 
in the time of Hen. III. by the ſtatute of Merten, 20 
Her. 3. c. 8, at which time the Limitation in a writ of 
nieht was from the time of King Henry 1. it is re- 


daced to the time of King Henry II.; and for aſſiſes of 


wart dancefter, they were thereby reduced from the laſt 
return of King John out of Ireland, which was 12 Jo- 
þ is ; and for aſſiſes of novel difſeifin, @ prima transfre- 
ratime Regis in Normanniam, which was 5 Hen. 3, and 
which before that had been po? ultimum redditum Ven- 
rici z. de Britannia and this Limitation was alſo after- 
wards by the ſtatutes Wefm. 1. (3 Ed. 1.) c. 39, and 
Vim. 2. (3 Ed. 1.) c. 40, reduced to a narrower com- 
pals, the writ of right being limited to the firſt corona- 
tion of Hen. III. For thele ancient limitations, ſee Co. 
Lit. 14. 63 15. az 2 Inſt. 94, 98: 2 Kol. Ar. 111: 
Hale's Hiſt. of the Law, 122: 2 Keb. 45. This laſt date 
of Limitation continued ſo long unaltered, that it be- 
came indeed no Limitation at all; it being above three 
hundred years from Henry III's coronation to the year 
1540, when the ſtatute of Limitations, 32 Hen. 8. c. 2, 
was made, This ſtatute, therefore, inſtead of limiting 
actions from the date of a particular event, as before, 
which in proceſs of years grew abuſed, took another and 
more direct courſe, which might endure for ever, by 
limiting a certain period of time previous to the com- 
mencement of every ſuit, See 3 Comm. c. 10. Pp. 189. 
There are now ſeveral Htatutes of Limitation, by which 
certain time is preſcribed, beyond which no plaintiff can 
lay bis cauſe of action. This, by Hat. 32 Hen. 8. c. 2, 


in a Vt of Right is 60 years. In aſſizes, writs of 


entry, or other e acticus real, of the ſeiſin of one's 
ance!ors in lands; and either of their ſeiſin or one's 
own, in rents, ſuits, and ſervices; 50 years. And in 
airs real for lands grounded upon one's own ſeiſin or 
polleflion, ſuch poſſeſſion muſt have been within 30 
years, By flat, 1 Mary, . 2. c. 5, this Limitation does 
not extend to any ſunt for Aawvory/ons, upon realons here- 
aiter mentioned. See fo. Il. 1. 

By Hat. 21 Tac. 1. c. 2, à time of Limitation was ex- 
tended to the caſe of the King, v. ſixty years prece- 
dent to February 19, 1623; 3 It. 189; but this be- 
coming ineffectual by efflux of time, the ſame term of 
Limitation was fixed, by Hat. ꝙ Geo. 3. c. 16, to com- 
mence and be reckoned backwards, from the time of 
bringing any ſuit or other proceſs, to recover the thing 
in queſtion; ſo that a poſſeſſion for ſixty years is now a 
bar even againſt the prerogative, in derogation of the 
ancient maxim, zullum tempus occurrit regi. See this Die- 
uonary, title King, V. 2. 

By Vat. 21 Jac. 1. c. 16, the time of Limitation in 
any writ of formedon, is 20 years; and by a conſe- 
quence, the ſame term is alſo the Limitation in every 
action of Ejedmext ; for no ejectment can be brought, 
unleſs where the leſſor of the plaintiff is entitled to enter 
on the lands; and by this ſtatute (21 Zac.) no entry can 


be made by any man unleſs within 20 years after 


Ver. Il. 
* 


or AcTions II. 


his right ſhall accrue. And by fat. 4 & 5 Ann. e. 16, 
no entry ſhall be of force to ſatisfy the ſaid ſtatute of 
Limitations, or to avoid a fine levied of lands, unleſs an 


action be thereupon commenced within one year after, 


and proſecuted with effect. See this Dictionary, titles 
Ejement ; Entry ; Fine, 

By the ſame ſtatute, 21 Jac. 1. c. 16, (which, from 
the general extent of it to almoſt all actions, is uſually 
termed emphatically, The Statute of Limitations,) all 
actions of treſpaſs, (quare clauſum fregit, or otherwiſe,) 
detinue, trover, replevin, account, and cafe, (except 


upon accounts between merchants,) debt on ſimple con- 


tract, or for arrears of rent, are limited to 6 years 
after the cauſe of action commenced ; (and ſee far. 4 & 
5 Ann, c. 16. Po. III. ad fin.) Actions of aſſault, menace, 
battery, mayhem, and impriſonment, muſt be brought 
within 4 years; and actions for words within 2 years 
after the injury committed, 

By flat. 27 Geo. 3. c. 44, ſuits in Eccleſiaſtical Courts 
for defamatory words mult be commenced within fix 
months. | 

By Hat. 31 Eliz, c. 5, all ſuits, indictments, and in- 
formations upon any penal ſtatutes, where any forfeiture 


is to the Crown alone, ſhall be ſued within 2 years; 


and when the forfeiture is to a Subject, or to the Crown 
and a Subject, within cue year after the offence com- 
mitted ; unleſs where any other time is ſpecially li- 
mited by the ſtatute, 

By fat. 10 W. 3. c. 14, no Writ of Error, Scire Fa- 
cias, or other ſuit, ſhall be brought to reverſe any Judg- 
ment, Fine, or Recovery for error, unleſs it be proſecuted 
within 20 years. See this Dictionary, titles Error; Fine 
of Lands ; Judgment. 

A writ of error to reverſe a Common Recovery cannot 
be brought after twenty years, though the right of the 
plaintiff in error accrued within that time. 2 Stra. 1257. 

No ſtatute has fixed any Limitation to a Bond or Spe- 
cialty ; but where no intereſt has been paid upon a bond, 
and no demand proved thereon for twenty years, the 
Judges recommend it to the Jury to preſume it diſ- 
charged, and to find a verdict for the defendant. 2 Term 
Rep. 270. See this Dictionary, title Bond. 


IT. 1. By fat. 32 H. 8. c. 2, it is enacted, That no 


perſon ſhall trom thenceforth ſue, have, or maintain, any 


writ of right, or make any preſcription, title, or claim, 
to or for any manors, lands, tenements, rents, annuities, 
commons, penſions, portions, corodies, or other heredi- 
taments, of the poſſeſſion of his or their anceſtor or pre- 
deceſſor, and declare and alledge any further ſeiſin cr 
poſſeſſion of his anceſtor or predeceſſor, but only of the 
ſeiſin or poſſeſſion of his anceſtor or predeceſſor, which 
hath been or now is, or ſhall be ſeiſed of the ſaid manors, 
lands, tenements, rents, annuities, commons, penſions, 
portions, corodies, or other hereditaments, within three- 
ſcore yeais next before the tee of the ſame writ; or next 
before the ſaid preſcription, title, or claim ſo hercafier 
to be ſued, commenced, brought, made, or had.“ 

And it is further enacted by the ſaid ſtatute, par. 2, 
© That no manner of perſon ſhall ſue, have, or maintain 
any aſſiſe of mort di ancgſtor, coſenage, ayle, writ of entry 
upon diſſeiſin, done to any of his anceſtors or prede- 
ceſſors, or any manors, lands, tenements, or other heres 
ditaments, of any further ſeiſin or poſſeſſion of his or 

their 
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LIMITATION or Actions II. 1. 


their anceſtor or predeceſſor, but only of the ſeiſin or 
poſſeſſion of his or their anceſtor or predeceſſor, which 
was or hereafter ſhall be ſeiſed of the ſame manors, 
lands, tenements, or other hereditaments, within fifty 
years next before the ee of the original of the ſame 
writ hereafter to be brovght.”? 

It is further enacted, par. 3, © That no perſon ſhall 
ſue, have, or maintain any action for any manors, lands, 
tenements, or other hereditaments, of or upon his or 


their own ſeiſin or poſſeſſion therein, above thirty years 


next before the ee of the original of the ſame writ 
hereafter to be brought.“ 

And further, par. 4. ** That no perſon ſhall hereafter 
make any avowry or cognizance for any rent, ſuit or 
ſervice, and allege any ſeiſin of any rent, ſuit or ſervice, 
in the ſame avowry or coguizance in the poſſeſſion of 
any other, whoſe eſtate he ſhall pretend or claim to have, 
above fifty years next before the making of the ſaid 
avowry or cognizance.“ 

Fifty years is the true term of Limitation in this in- 
ſtance; though Raſtall's and ſome other editions of the ſta- 
tutes make it only forty years; an error adopted by Cote, 
(2 1. 95, ) and other writers. See 3 Comm. c. 10. 
. 189, u n. | 

And it is further enaQed by the ſaid ſtatute, par. 5, 
« That all formedons in reverter, formedons in re- 
mainder, and /cire facias upon fines of any manors, 
lands, tenements, or other hereditaments, at any time 
hereafter to be ſued, ſhall be ſued and taken within fifty 
years next after the title and cauſe of action fallen, and 
at no time after the fifty years paſt.“ 

Note; This ſtatute hath the uſual ſaving, for infants, 
feme coverts, perſons in priſon, and beyond ſea. 

In the conſtruction of this ſtatute it hath been holden, 

That in a formedon in reverter or remainder, or on 
a ſcire facias, on a fine of ſuch nature, the demandant 
need not mention the ſtatute in order to make out his 
title; but the tenant, if he would take advantage of it, 
mult plead it. Dyer 315. 6. pl. 101. So in an avowry for 
Tent. Maor 31. pl. 102: 1 Rel. Rep. 50. 

It has been held, that this ſtatute being 1n reſtraint of 
the Common Law, ought to be conſtrued ftrictly ; that 
therefore it does not extend to a formedon 22 deſcender, 
o:fſavit nor reſcous. 4 Co. 8: 1 And. 16: Lit. Rep. 342. 

To a bill in Chancery, to be relieved touching a rent- 
charge upon lands by a will, the defendant pleaded the 
ſtatute of Limitations, and that there had been no de- 
mand or payment in forty years ; and it was held, that 
this ſtatute concerns only cuſtomary rents between land- 
lord and tenant, and not any rent that commences by 
grant, whereof the commencement may be ſhewn. 
2 Fern. 235. 

The ſtatute does not extend to the ſervices of eſcuage, 
homage, and fealty, for a man may live above the time 
limited by the act; neither doth it extend to any other 
ſervice which by common poſfibility may not happen or 
become due within ſixty years, as to cover the hall of 
the lord, or to attend the lord in the war, c. Co. Lit. 
115. 4: 2 Inſt. 95: 4 Co. 10, Bevil's caſe: 8 Co. 65: 
3 Lev. 21. | 

And where the tenure is by homage, fealty, and eſ- 
cus ge uncertain, and by ſuit of court or rent, or any 
other annual ſervice, the ſeiſin of the ſuit or rent, or any 
other annual ſervice, is a good ſeiſin of the homage, 
ſealty, or eſcuage, or other accidental ſervices, as ward- 

1 


ſhip, heriot-ſervice, or the like. 2 If. 96: 4 Co. 8. 3 
Winch. 32: Hutt. 50: 2 Rol. Rep 392. be 
By fat. 1 Mar. ſt. 2. c. 5, it is enaQted, © That the 
fat. 32 Hen. 8. c. 2, ſhall not extend to any writ gf 
right of advowſon, guare impedit, or aſſiſe of darre;y pre. 
Jentment, nor jus patronatis, nor to any writ of right gf 
ward, writ ot raviſhment of ward for the wardſhip of 
the body, or for the wardihip of any caſtles, honours 
manors, lands, tenzments, or hereditaments holden by 
knight-ſervice z but that ſuch ſuits may be brought a; 
before the making of the ſaid act. | 
There is, therefore, no Limitation with regard to the 
time within which any actions touching advowſons are 
to be brought ; at leaſt none Jater than the times of 
Richard I. and Henry III. And this upon very good 
reaſon; becauſe it may eaſily happen, that the title tg 
an advowſon may not come in queſtion, nor the right 
have opportunity to be tried within 60 years ; which 
is the longelt period of Liaitation affigned by the , 
32 Hen. 8. c. 2. For Sir Edward Coke ſays, that there 
was a parſon of one of his churches that had been in. 
cumbent there above fifty years; nor are inſtances want. 
ing where two ſucceſlive incumbents have continued for 
upwards of one hundred years, Had therefore the laf 
of theſe incumbents been the clerk of an uſurper, or had 
been preſented by lapſe, it would have been neceſſary 
and unavoidable for the patron, in caſe of a diſpute, ig 
have recurred back above a century, in order to have 
ſhown a clear title and ſeiſin, by preſentation and ad- 
miſſion of tae prior incumbent, But though, for theſe 
reaſons, a Limitation is highly improper with reſpct 
only to the length of time, yet as the title of advowſous 
is, for want of ſome Limitations, rendered more preca- 
rious than that of any other hereditament, (eſpecially 
ſince the fat. 7 Ann. c. 18, hath allowed poſſeſſoty 
actions to be brought upon any prior preſentation, how. 
ever diſtant,) it might perhaps be better, if a Limitation 
were eitablithed, with reſpe& to the number of avoid- 
ances ; or rather if a Limitation were compounded of 
the length of time and the number of avoidances toge- 
ther: for inſtance, 1t no ſeifin were admitted to he al- 
leged in any of theſe writs of patronage after ſixty years 
and three avoidances were palt. 3 Comm. c. 16. P. 250. 
By fat. 21 Fac. 1. c. 16, which the preamble declares 
to be for quicting men's eſtates, and avoiding of ſuits, it 
is enatted, ** Taat all writs of formedon in deſcender, 
formedon in remainder, and formedon in reverter, at 
any time hereafter to be ſued or brought of or tor any 
manors, lands, tenements, or hereditaments, whereunto 
any perſon or perſons now hath or have any title, or 
cauſe to have or purſue any ſuch writ, ſhall be ſued and 
taken within twenty years next after the end of this pre- 
ſent ſeſſion of parliament; and after the ſaid twenty 
years expired, no perſon or perſons, or any of their 
heirs, ſhall have or maintain any fuch writ of or for any 
of the ſaid manors, lands, tenements or hereditaments; 
and that all writs of formedon in deſcender, formedon 
in remainder, formedon in reverter, of any manors, 
lands, tenements, or other hereditaments whatſoever, at 
any time hereafter to be ſued or brought by occalion cr 
means of any title, or cauſe hereafter happening, ſhall 
be ſued and taken within twenty years next atter the 
title and cauſe of action firſt deſcended or fallen, and 
at no time after the ſaid twenty years; and that no 


| perſon or perſons that now hath any right or title of 
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entry, into any manors, lands, tenements, or heredita- 
ments, now held from him or them, ſhall thereinto enter, 
but within twenty years next atter the end of this pre- 
ſeat ſeſſion of parliament, or within twenty years next 
alter any other title of entry accrued ; and that no per- 
ſon or perions ſhall at any tme hereafter make any entry 
into any lands, tenements, or hereditaments, but within 
twenty years next after his or their right or title, which 
ſhall hereafter firſt deſcend or accrue to the ſame; and 
in default thereof ſuch perſons fo not entering, and their 
heirs, ſhall bz utterly excluded and diſabled irom ſuch 
entry after to be made; any former law, Cc. 

« Provided, That if any perſon or perſons, that is or 
ſhall be entitled to ſuch writ or writs, or that hath or 
(z]! have ſuch right or title of entry, be or ſhall be, at 
the time of the ſaid right or title firſt deſcended, accrued, 
come, or fallen, within the age of one and twenty years, 
feme covert, non compos mentis, impriſoned, or beyond 
the ſeas ; that then ſuch perſon and perſons, and his and 
their heir and heirs, ſhall or may, notwithſtanding the 
ſaid twenty years be expired, bring his action, or make 
his entry, as he might have done before this act; fo as 
{ach p?rion and perſons, or his or their heir and heirs, 
ſha!l within ten years next after his and their full age, 
diſcoverture, coming of ſound mind, enlargement out 
of priſon, or coming into this realm, or death, take be- 
n<fit of and ſue forth the ſame, and at no time aſter the 
ſaid ten years.“ | 

Ia the conſtruclion of this part of this ſtatute it hath 
been holden, 

That the poſſeſſion of one joint-tenant is the poſſeſ- 
ſion of the other, ſo far as to prevent this ſtatute. 
1 Salk, 285. | 

That a claim of entry to prevent the ſtatute of Limi- 
tations muſt be upon the land, unleſs there be ſome ſpe- 
cial reaſon to the contrary. 1 Sa 285. 

That if a perſon be barred of his formedon, he is not 
thereby hindered to purſue his right of entry which 
afterwards accrues to him; no more than a perſon who 
has {everal remedies, and diſcharges one of them, is ex- 
claded thereby from purſuing the others. 1 Lum. 781: 
1 Salt. 339: 2 Salk. 422. 

If A. has had poſſe ſſion of lands for twenty years with- 
out interruption, and then B. gets poſſeſſion, upon which 
4. is put to his ejectment; though 4. is plaintiff, yet the 
poſſe ſſion of twenty years ſhall be a good title in him, 
as 1f he had {till been in poſſeſſion; becauſe a poſſe ſàon 
tor twenty years is like a deſcent which tolls entry, and 
gives a right of poſſeflion, which is ſuflicient to maintain 
an ejectment. 1 Salk. 421: ſaid to have been twice ſo 
ruled by Holt. 

If one tenant in common receives the whole profits 
for twenty years, or more; yet this does not bar his 
companion; for the ſtatute of Limitations never runs 
againſt a man, but where he is actually ouſted or diſſeiſed. 
1 Salt. 423. 

It has been ruled; that copyholds are within the ſtatute 
of Limitations ; becauſe it is an act made for the preſerva- 
tion of the public quiet, and no ways tending to the pre- 
Judice of the lord or tenant. Moor 410. 

Eccleſiaſtical perſons, it has been faid, are not bound 
dy any of the ftatutes of Limitations, becaule it would b- 
a ſide- wind to evade the ſtatutes made to prohibit their 
alienations. Comp. Incumb. 429. 


2. By fat. 31 Elix. c. 5. par. 5; it is enacted, That 
all actions, ſuns, bills, indictments, or informations, 
which ſhall be brought for any forfeiture upon any ſtatute 
penal, made or to be made, whereby the forfeiture is or 
ſhall be limited to the Queen, c. ſhall be brought with- 
in two years after the ottence: and that all actions, ſuits, 
bills, or informations, which ſhall be brought for any 
forfeiture upon any penal ſtatute, made or to be made, 
except the ſtatutes of tillage, th- benefit and ſuit witere- 
of is or ſhall be by the ſaid ſtatute limited to the Queen, 
her heirs or ſucceſſors, and to any other that ſhall pro- 
ſecute in that behalf, ſhall be brought by any perſon that 
may lawfully ſue for the ſame within one year next after 
the offence. committed; and in default of ſuch purſvit, 
that then the ſame ſhall be brought for the Queen's 
Majeſty, her heirs or ſucceſſors, any time within the 
two years aſter that year ended. Where a ſhorter time 
is limited by any penal ſtatute, the proſecution mult be 
within that time.“ 

Alſo ſee fats. 18 Eliz. c. 5: 21 Far. 1. c. 4; the 
former requiring a memorandum of the day of exhibit- 
ing an information, the latter an oath from the informer. 

In the conſtruction of theſe ſtatutes it hath been holden, 

That the „t. 21 Fac. I. c. 4, does not extend to any 
offence created ſince that ſtatute; fo that proſecutions on 
ſubſequent penal ſtatutes are not reftrained thereby, but 
that ſtatute is to them as it were repealed pro tanto. 
1 Salt. 372, 3: 5 Med. 425. And that the ſaid ſtatute, 
21 Fac. 1, only applies to thoſe penal ſtatutes, on which 
proceedings may be had before the Juſtices of Aſſiſe, 
Juſtices ot the Peace, &c. 3 Term Rep. 392. 

That if an offence prohibited by any penal ſtatute be 
alſo an offence at Common Law, the proſecution of it as 
of an offence at Common Law, is no way reſtrained by 
any of theſe ſtatutes. Hob. 270: 4 Mod. 144. | 

That if an information tam gaam be brought after the 
year on a penal ſtatute, which gives one motety to the 
intormer, and the other to the King, it 1s naught only 
as to the-informer, but good for the King. Cre. Car. 
331: Cro. Fac. 366; and wiae Dalij. 60. 

When the forfeiture is to the Crown and a SabjeR, 
a common informer mult ſue within one year, and the 
Crown may proſecute for the whole penalty at any time 
within two years.after: that year ended; 3 Comm. c. 20. 


5b. 307, in u. 


That if a ſuit on a penal flatute be brought after the 
limited time, the defendant need not plead the ſtatute, 
but may take advantage of it on the general iſſue. 
1 Shox, 353. 

That the party grieved is not within the reſtraint of 
theſe {tatutes, but may ſue in the ſame manner as before. 
Cro. Elix. 645: Ney 71: 3 Lan. 237. 

It {ſeems doubttul, whether a ſuit by a common in- 
former on a penal ſtatute, which firſt gives an action to 
the party grieved, and in his default, after a certain 
time, to any one who will ſee, be within the reſtraint of 
theſe ſtatutes. 1 Show. 353, 354. 

It has been held by three judges, that fyivg out a 
latitat vithin che year was-a ſufficient commencement of 
the ſuit to ſave the limitation of time on a penal ſtatute; 
becauſe the /a/:tat is the original in B. R. and may be 
continued on record as an original. Bat Holt heid 
otherwiſe, for tae action being for a penalty given by a. 
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ſtatute, the plaintiff might have brought an action of 
debt by original in B. &. becauic the ſtatute gives the 
action; and he held, that there was a difference between 
a civil action, and an action given by ſtatute; for in the 
firſt caſe, the ſuing out a lalitat within the time, and 
continuing it afterwards, will be ſufficient ; but in the 
other caſe, if the party proceeds by bill, he ought to 
file his bill within time, that it may appear ſo to be upon 
the record itlſeli, Carth. 232: Show..353. But upon a 


writ of error, al the Judges in the Exchequer Chamber 


he d, that a latilat is a kind of original in the King's 
Bench. 2 Ld. Raym. 88 3. And accordingly, in two ſub- 
ſequent caſes, it was holden to be a good commencement 
of the ſuit in a penal action. 2 Burr. 950: 3 Burr. 1243: 


Cowp. 454.—See as to Limitations of Indictments, aud 


Informations in criminal caſes, this Dictionary, titles 
Appeal; Indictment; Information; T reaſon, &c. 


3. By gat. 21 Jac. 1. cap. 16, it is enacted, That all 
actions on the caſe for words ſhall be commenced and 
ſued within Two years net after the words ſpoken, and 
not after. 8 

In the conſtruction of this branch of the ſtatute it hath 
been holden, 

That an action of ſcandalum magnatum is not within the 


ſtatute. Lit. Rep. 342: 3 Keb. 645. 


That it extends not to actions for ſlander of title; for 
that is not properly ſlander, but a cauſe of damage; and 
2 ſlander intended by the ſtatute is to the perſon. Co. 

ar. 141. 
That if the words are of themſelves actionable, with- 


out the neceſſity of alleging ſpecial damages, although 


a loſs enſues, yet in this caſe the ſtatute of Limitations is 
a good bar; but if the words at the time of the ſpeak- 
ing of them are not actionable, but a ſubſequent loſs 
enſues, which entitles the plaintiff to his action, in ſuch 
caſe the ſtatute is no bar, 1 Sid. 95: Raym. 61: and ſee 
3 Med. 111. 

That if an action for words be founded upon an 
indictment, or other matter of record, it is not within 
this ſtatute. 1 Sd. 95. | 

By the ſame fat. 21 Fac. 1. c. 16, it is enacted, that 
all actions of treſpaſs, of aſſault, battery, wounding, im- 
priſonment, or any of them, ſhall be commenced and 
ſued within your years next after the cauſe of ſuch 
actions or ſuits, and not after. | 

It ſeems, that if a man brings treſpaſs for beating his 


ſervant, per quod ſervitium amiſit, this is not ſuch an ac- 


tion as is within this branch of the ſtatute, being founded 
on the ſpecial damage. 1 Salt. 206; 5 Med. 74 

If to an action of aſſault, battery, and impriſonment, 
the defendant pleads, as to the aſſault and impriſonment, 
the ſtatute of Limitations, without anſwering particularly 
to the battery, otherwiſe than by uſing the words tran/- 
greſſio prædicta, it is ſufficient; for theſe words are an 
anſwer to the whole. 1 Lev. 31. 

By the ſame fat. 21 Fac. 1. c. 16, it is enacted, that 
all actions of treſpaſs guare clauy/um fregit, all actions of 
treſpaſs, detinue, action ur trower and replevin for taking 
away of goods and chattels, all actions of account, other 
than ſuch accounte fs concern the trade of merchandize 
between merchant and merchant, their factors or ſer- 
vants, all actions on the caſe, (other than for ſlander,) 
all ations of debt grounded upon any lending or contract 


without ſpecialty, and all actions of debt for arrearages 


| 


3 


of rent, ſhall be commenced and ſued within six yes 
next after the cauſe of action. I 
. Proviſion is made for feme-coverts, perſons that ae 
non compos, impriſoned, or beyond ſea. 

Under the head of Actions upon the Caſe are included 
actions for libels, criminal converſation, ſeduction, ang 
actions for ſuch words as are not actionable without 3 
ſpecial damage; and all other actions on the c;(- 
being of equal miſchief, and plaialy within the intentig. 
of the legiſlature. See Cro. Car. 245, 333: 2 Sou. 
120: 2 Mod. 71: 1 Sid. 455: 3 Comm. c. L. p. 07, i, 
2. As to actions in the Admiralty for Seamen's wages, te 
poſt. III. 

25 hath been adjudged, that an action of det.on |, 
2& 3 Ed. 6. c. 13, for not ſetting out tithes, is not within 
the ſtatute; the action being grounded on an att of bar. 
hament, which is the higlieſt record. Crs. Car. 513; Ta. 
lory v. Fackjon: 1 Saund. 38: 2 Saund. 66: 1 Sid, zoß, 
415: 1 Keb. 95: 2 Keb. 462. 

So an action of debt for rent reſerved on a leaſe by in. 
denture is out of the ſtatute, the leaſe by indenture being 
equal to a ſpecialty. Hutt. 109: 1 Saund. 38. 

Alſo an action of debt for an eſcape is not within the 
ſtatute; not only becauſe it is founded in ma!e/icio, and 
ariſes on a contract in law, which is different from tho 
actions of debt on a lending or contract mentioned in tie 
ſtatute, but alſo becauſe it is grounded on Fat. 1 Rich. 2. 
cap. 12, which firſt gave an action of debt {or an elcaye, 
there being no remedy for creditors before, but by action 
on the caſe. 1 Saund. 37; Jones v. Pope: I Lev. 191: 
2 Keb. g0z : 1 Sid. 305. 

So this ſtatute cannot be pleaded to an action of debt 
brought againſt a ſheriff for money by him levied on 
a fieri facias; becauſe the action is founded in maleficir, 
as alſo upon the judgment on which the Feri facias 
iſſued, which is a matter of record. 1 Mod. 212, 245: 
2 Show. 79. 

An action of debt on an award under the hand and 
ſeal of the arbitrators, though the ſubmiſſion was by 
parol, is not within the ſtatute. 2 Saund. 64: Sd. 415; 
1 Lew. 273: 2 Keb. 462, 496, 533. 

An action of debt for a fine of a copyholder is not 
within the ſtatute. 1 Keb. 5 36: 1 Lev. 273. 

If a man recovers a judgment or ſentence in France 
for money due to him, the debt muſt be conſidered here 
only as a debt by ſimple contract, and the ſtatute of 
Limitations will run upon it. 2 Fern, 540 Sed gu. See 
Dougl. 1. 

If the plaintiff be in Ergland at the time the cauſe of 
action accrues, the time of Limitation begins to run, ſo 
that if he, or (it he dies abroad) his repreſentative docs 
not ſue within ſix years, he is barred by the ſtatute, 
1 Vilſ. par. 1.134. See tat. 4 & 5 Arn. c. 16. pot. ill, 

It ſeems that to an a/#mprr brought by the afionee! 
of a baukrupt, for a debt due to the bankrupt, thi 
ſtatute is a good bar; for though the ailignment is by 
force of an act of Parliament, yet tne aſügnees flard 
only in the place of the bankrupt, and can have no other 
right nor remedy than he had. 2 Lev. 106: 3 Ac. 045: 
Comb. 70. 

It ſeems clearly agreed, that though the ſtatutes cf 
Limitation bind the courts of equity, that yet a truſt is 
not within theſe ſtatutes. March 129. 2 Salt, 124. 
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LIMITATION or Acrtions III.-IV. r, 2. 


A charity is not barred by length of time, nor within 
the ſtatute of Limitations. 2 Yerx. 399. 

80 it hath been held, that a legacy is not within the 
Gatute of Limitations. .1 Fern. 250. 

It ſeems to be the doctrine of Courts of Equity, that 
mortgages are not within the ſtatute of Limitations ; yet 
where a man comes in at anold hand, it hath been ſome- 
times decreed, that the poſſeſſor ſhould account no further 
than for the profits made in his own time, to dilcourage 
the ſtirring in ſuch dormant titles; alſo the courts have 
allowed length of time to be pleaded in bar, where the 
mortgaged eſtate hath deſcended as a fee without entry 
or claim from the mortgagor, and where the poſſeſſor 
would be intangled in a long account; and in theſe caſes 
the ſtatute of Limitations has been mentioned as a proper 
direction to go by. 1 Chan, Ca. 102. See title Mortgage. 


III. Tais ſtatute cannot be a bar unleſs the fix years 
are expired, after there hath been complete. cauſe of 
action; as if a man promiſe to pay 1o/. to J. S. when 
he came from Rome, or when he marries, and ten years 
after F. S. marries, or comes from Rome, the right of 
action accrues from the happening of che contingency ; 
from which time the ſtatute ſhall be a bar, and not from 
the time of the promiſe. God. 437. 

So in an action on the caſe wherein the plaintif de- 
clared, that in conſideration that he would forbear to ſue 
the defendant for ſome ſheep killed by the defendant's 
dog, the defendant promiſed to make him ſatisfaction 
upon requeſt, and that at ſuch a time he requeſted, 


Tc. it was held, that the right of action accrued from 


tue requeſt, not from the time of killing the ſheep ; that 
therefore the defendant could not plead the ſtatute of 
Limitations, the requeſt being within ſix years, though 
the killing the ſheep and promiſe of ſatisfaction was 
„ goo Godb, 437: See 1 Lev. 48: 1 Sid. 66: 
1 Keb. 177. 

So if [ APR or bill of exchange is given, payable at a 
certain time after date, the cauſe of action does not 
accrue until after the expiration of the time ſpecified ; 
and if an action is brought within ſix years after that 
time, the ſtatute is not a bar. But if the ſuit is not 
commenced within fix years after that time, the defendant 
may plead that the cauſe of action did not accrue within 
lix years, but he muſt not plead that he did not promiſe 
within fix years, 7. e. if he is the perſon firſt liable to 
the payment, becauſe the promiſe is made at the time of 
making the note, &c. It may be otherwiſe in the caſe 
of an indorſer, who is not liable until default made by 
the drawer of the note, or accepter of the bill; but in his 
cafe, Non accrevit infra ſex ans, is a ſafe and good 
plea, For ſimilar cates, fee 2 Salt. 422: 1 Vent. 191: 
3 Aeb. 613: Cro. Car. 245-6, 333: 1 Jon. 252: 3 Mod. 
110, Sc.: Allen 62: 2 Salf. 420: Comb, 26. 

Where a party has been guilty of any fraud in his 
dealings or accounts, the Courts of Law and Equity have 
determined, that he ſhall only protect himſelf by the 
ltatute of Limitations from the time his fraud is diſco- 
vered. 3 P. Vn. 143: Doug. 030. 

It is clearly agreed, that the ſtatute of Limitations is a 
good plea in a Court of Equity. March 129: 1 Salk. 424, 
| But it has been agreed, that the ſtatute of Limita- 
tions is no plea in the Court of Admiralty, or Spiritual 
Court, where they proceed according te their law, and 


in a matter in which they have cogniſance. 6 Mod. 25, 


26: 2 Sali. 424: 3 Keb. 366, 392. 

Therefore, for a ſuit upon a contract „ier altum mare, 
no prohibition ſhould go upon their refulai of a plea of 
the Natute of Limitations. 6 Mod. 26. 

So 1t has been held not to be pleadable to a proceeding 
in the Spiritual Court, pro viclenta manuum injectione in 
clericum, becauit the proceeding is pro reformatione morum, 


not for damages. 2 Salt. 424. 


It was formerly doubted, whether to a ſuit in the Ad- 
miralty for mariners wages, this ſtatute is a good plea; 
hecauſe it is ſaid, that this is a matter properly deter- 
minable at Common Law; and the allowing the Admi- 
ralty joriſdiction therein, only a matter of indulgence, 
2 0aik, 424: 6 Med. 25. 

But this is now ſettled by Hat. 4 & 5 Ann. cap. 16, by 
which it is cnacted, That all ſuits and actions ia the Court 
of Admiralty for Seamen's wages, ſnall be commenced and 
ſyed within fix years next after the cauſe of ſuch ſuits or 
actions ſhall accrue, and not after, 


IV. 1. The ſtatute 21 Jac. 1. c. 16, being general, 


infants had been included, had they not been particularly 


excepted, 1 Lev. 31. 

It hath been holden, that if an infant, during his in- 
fancy, by his guardian, bring an action, the defendant can- 
not plead the ſtatute of Limitations; although the cauſe of 
action accrued ſix years before, and the words of the ſta- 
ture are, that after his coming of age, c. 2 Saund. 121. 

It hath been held in Chancery, that if one receives the 
profits of an infant's eſtate, and ſix years after his 
coming of age, he brings a bill for an account, the ſta- 
tute of Limitations is as much a bar to ſuch a ſuit, as if 
he had brought an action of account at Common Law; 
for this receipt of the profits of an infant's eſtate is not 
ſuch a truſt as, being a creature of the Court of Equity, 
the ſtatute ſhall be no bar to; for he might have his 
action of account againit him at law, and therefore no 
neceſſity to come into this court for the account; for the 
reaſon why bills for an account are brought here, is from 
the nature of the demand, and that they may have a 
diſcovery of books, papers, and the party's oath, for the 
more eaſy taking of the account, which cannot be ſo 
well done at law; but if the infant lies by for ſix years 
after he comes of age, as he is barred of his action of 
account at law, ſo ſhall he be of his remedy in this 
court. 1 Abr. Eq, 304. c. 10: Pre. Ch. 518. 


2. It hath been a matter of much controverſy, whe- 
ther the exception relative to merchants' accounts extends 
to all actions and accounts relating to merchants and 
merchandize, or to actions of account open and current 
only; the words of the ſtatute being,“ All actions of 
treſpaſs, Cc. all actions of account and upon the caſe, 
other than ſuch actions as concern the trade of mer- 
chants ;”” ſo that by the words, ether than ſuch actions, 
not being ſaid actions of account, it has been inſiſted 
that all actions concerning merchants are excepted. 
But it is now ſettled, that accounts open and current 
only are within the ſtatute; that therefore if an account 
be ſtated and ſettled between merchant and merchant, 
ard a ſum certain agreed to be due to one of them, if in 
ſuch caſe he to whom the money is due, does not bring 
his action within the limited time, he is barred by the 
ſtatute, See 1 Jor, 401: 2 Saund. 124, 125: 1 Lev. . 
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298: 2 Keb. 622: I nt. 90: 1 Med. 270: 2 Med. 
312: 2 Fern, 456. . 

So it hath been adjudged, that by the exception in the 
Natute concerning merchants accounts, no other actions 
are excepted but actions of account. Car/h. 226. 

Alfo it hath been adjudged, that bills of exchange for 
value received, are not ſuch matters of account as are 


intended by the exception in the ſtatute of Limitations. 


'Carth. 226. - 


An open current account, between tradeſmen or others, 
is not within the ſtatute, ſappoſing the laſt article of the 
debt in the account was contracted within fix years; 
otherwiſe, in ſuch caſe, the ſtatute is a bar. J. M. 

This exception does not extend to a tradeſman's ac- 
count with his cuſtomer ; for in this caſe there are not 
mutual dealings : and the tradeſman 1s barred by the 
ſtatute from recovering for more than thoſe articles which 
have been ſold within fix years. Bull. N. P. 149. 

3. The clauſe of the ſtatute as to perſons beyond ſea, 
extends only to ſuch as are actually ſo. For where to 
non aſſumpſit infra ſex annos, the plaintiff replied, that 
when the cauſe of action accrued, he was reſident in 
foreign parts out of the kingdom of England, viz. Glaſ- 
gow in Scotland; this was held ill on demurrer ; Scotland 
not being a foreign part within tne meaning of the 
ſtatute, the expreſs words of which are, beyond the ſeas. 
Therefore a foreigner, or perſon reſident abroad, ſhall 
never be barred from bringing his action, from any length 
of time while out of the kingdom, for the ſtatute does 
not begin to run until he has come into it; though any of 
the perſons who are under the diſabilities mentioned in the 
ſtatute, may nevertheleſs, during the time ſuch diſabilities 
exiſt, bring their actions. £/þin/e, N. P. 149, 150. 

It ſeems to have been agreed, that the exception 


extends only wwhere the creditors er plaintiffs are f 


a 


abſent, and not to debtors or defendants, becauſe the 
firſt only are mentioned in the ſtatute; and this con- 
ſtruction has the rather prevailed, becauſe it was re- 
puted the creditor's folly, that he did not file an original, 
and outlaw the debtor, which woald have prevented the 
bar of the ſtatute. Crs, Car. 245, 333: 1 Jon. 252: 1 
Lev. 143: 3 Mad. 311: 2 Latæu. 950: 1 Salk. 420. 
But as the creditor's being beyond ſea is ſaved by „at. 
21 Fac. 1. cap. 16, ſo now by flat. 4 & 5 Ann. cap. 
16, it is enacted, That if any perion or perſons, again/ 
evhem there is or ſhall be any cauſe of ſuit or ation for 
ſeamen's wages, or againſt whom there ſhall be any cauſe 
of action of treſpaſs, detinue, action /ur tro ver or reple- 
vin, for taking away goods or chattels, or of action of 
account, or upon the caſe, or of debt grounded upon 
any lending or contract without ſpecialty, of debt for 
arrearages of rent, or aſſault, menace, battery, wounding 
and impriſonment, or any of them, be, or Hall be, at 
the time of any fuch cauſe of ſuit or action given or accrued, 
fallen or come, beyond the eas; that then ſuch perſon 


or perſons, who is or {hall be enzitled to any fuch ſuit or 


action, ſhall be at liberty to bring the ſaid actions again! 


ſuch perſon and perſons after their return from beyond 
the ſeas, within ſuch times as are limited for the bringing 
of the ſaid actions by flat. 21 Fac. 1. c. 15. | 

if one only of a number of partners lives abroad, if 
the others be in Exglard, the action mult be brought 
within fix years after the cauſe of action ariſes, 4 Tm 


Kep. 5 16. 


AcTions IV. 3—5. 

4. A. received money belonging to a perſon who 
before died inteſtate, and to whom B. after ſuch re. 
ceipt took out adminiſtration, and brought an action 
againſt A. to which he pl-aded the ſtatute of Limitations. 
the plaintiff replied, and thewed that adminiſtratiog wa; 
committed to him ſuch a year, which was 2% ſex any. 
though ſix years were expired ſince the receipt of the 
money, yet not being ſo ſince the adminiſtration com. 
mitted, the action not barred by the ſtatute. 1 Salt. 421: 
Skin. $553 4 Med. 376: Latch 335. 

It is ſaid in general, that where one brings an action 
before the expiration of ſix years, and dies before judg. 
ment, the fix years being then expired, this ſhall not 
prevent his executor. 2 Salk. 424-5. 

Bat if an executor ſues upon a promiſſory note to the 
teſtator, and dies before judgment, and fix years from 
the original cauſe of action are actually expired, and the 
ex2cutor brings a new action in four years after the fir 
executor's death, the ſtatute of Limitations tha'l be a bar 
to ſuch action; for though the debt does not become ir. 
recoverable, by an abatement of the action after the fy 
years elapſed by the plaintiff's death; yet the executor 
ſhould make a recent proſecution, to which the clauſe in 
the ſtatute, $ 4, that provides a year after the reverſal 
of a judgment, c may be a good direction, or ſhew 
that he came as early as he could, becauſe there was a 
conteſt about the will, or right of adminittration ; for the 
ſtatute was made for the benefit of the defendants, to 
free them from actions when their witneſſes were dead, 
or their vouchers loſt, 2 Stra. go7 : Fitzgib. 81. 

Under the equity of the above-mentioned ſection, in 
all caſes of executors, if the ſix years be not elapſed at 


the time of the teltator's death, and the executor takes 


out proper proceſs within the year, it will fave the bar 
by reaſon of the Limitation, even though the ſix years, 
within which the demand accrued, be elapſed before 
proceſs ſued out. Bull, N. P. 150, Carver v. Janes, 
Trin. 15, Cœ. 2. C. B. | 

If there be no executor againſt whom the plaintiff may 
bring his action, he ſhall not be prejudiced by the flatut- 
of Limitations, nor ſhall any laches in ſuch cate be im- 
puted to him. 2 Fez. 69;. 


5. It ſeems agreed, that there being no Courts, or the 
Courts of Juſtice being ſhut, is no plea to avoid the by 
of the ſtatute of Limitations; as where after tbe Civil 
War an a/tunp/it was brought, and the defendant pleaded 
the ſtatute of Limitations; to which the plaintiti rephed, 
that a civil war had.broke out, and that the government 
was uſurped by rebels, which hindered the couile of 
juitice, and by which the courts were ſhut up, anc. tha 
within fix years after the war ended he commenced 
his action; this replication was held ill, for the ſtatate 


being general, mult work upon all caſes which are ret 


exempted by the exception. 1 Kc. IA: 1 Lew. 31; 
Certh. 157 : 2 Salk. 420. 

It is clearly agreed, that the defendant's being a Mem- 
ber of Parliament, and entitled to privilege, will not lave 
à bar of the ſtatute; becauſe the plaintiff might hav? 
filed an original without being guilty of any breach of 
privilege. 1 Lev. 31, 111: Carth. 136, 7. 

It is ſaid, that if a man ſues in Chancery, and pending 
the ſuit there, the ſtatute of Limitations attaches on hi5 


demand, and his bill is afterwards diſmiſſed, the nay 
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* + properly determinable at Common Law; in ſuch 
wy - will preſerve the plaintiff's right, and 
will not ſuffer the ſtatute to be pleaded in bar to his 


demand. 1 Fern. 73, 74+ 

If the ſtatute of Limitations be pleaded to an action, 
the plaintiff to ſave his action may reply, that he had 
commenced the ſuit 1n an inferior Court within the time 
of Limitation, and that it was removed to W/minſter by 
habeas corpus; and this ſhall be allowed by a favourable 
conſtruction of the ſtatute of Limitations ; although in 
ſtrictaeſs the ſuit is commenced in the Court above,when 
it is removed by habeas corpus. 1 Sid. 228: 3 Keb. 263: 
1 Lev. 143: alſo wide 2 Sali, 424: 2 Stra. 719: Bull, 
N. P. 15 1. See poſt. 6. 

6. It is clearly agreed, that the ſuing out an original 
will fave a bar of the ſtatute of Limitations, and that 
thereupon the defendant may be outlawed; and that if 
beyond ſea at the time of the outlawry, though it ſhall 
be reverſed after his return, yet the plaintiff may bring 
another original by journies accounts, and thereby take 
advantage of his firlt writ, Carth, 136: 1 Salk. 420: 
3 Med. 311. 

Allo it is agreed, that the ſuing out a latitat is a ſufii- 
tient commencement of a ſuit, to fave the Limitation of 
time, becauſe the /azizat is the original in B. N. and may 
be continued on record as an original writ. 1 S. d. 5 3, 60: 
Carth. 233: 1 Salk. 421: ſee ante II. 2. 


Alſo it hath been ruled, that to a plea of che ſtatute of 
Limitations the plaintiff may reply, that he ſued out a 
latitat, and continued it down by a wicecomes non miſit 
breve, without concluding rent patet per recordum; for 
the Jatitat roll is only for the private ute of the Court, 
and no record. 2 Aeb. 46. The ſame is law, as to a bill 
of Midaleſex. See Sty. 156, 178: 2 Ld. Raym. 880: 
1 Stra. 550: 2 Stra. 736: 2 Ld. Raym. 1441; and 
2 Burr. 961. 

But if the ſuing out of a /atizat be replied to a plea of 
the ſtatute of Limitations, the defendant, in order to 
maintain that plea, may aver the real time of ſuing it 
cut in oppoſition to the ze/fe. 2 Bur. 950. — And though 
tie ſuing out an original, or Jatitat, will be a ſufficient 
commencement of a ſuit, yet the plaintiff, in order to 
make it effetual, mult ſhew that he hath continued the 
writ to the time of the action brought. Carth. 144: 
2 Sale. 420: 1 Latæv. 101, 254: 3 Med. 33. That the 
attorney's writing the continuances on the writ in his 
chimbers is ſufficient, ſee 1 Sid. 5 3: 1 Keb. 140. Allo 
dide Carth. 144: 2 Salk. 420: 1 Salk. 421. The con- 
tinuances may be entered up, at any time, before the 
plaintiff replies. The proceſs ſued and filed, and the 
continuances thereon, muſt be ſet forth by the plaintiff 
in his replication. J. M. See 3 Term Rep. 662: 1 1. 
167: Epp. N. P. 153. 

7. It is clearly agreed, that if after the fix years the 
debtor acknowledges the debt, and premiſes payment 


terecf,, that this revives it, and brings it out of the | 


fatute ; as if a debtor by promiſſory note, or ſimple con- 
tract, promiſes within fix years of the action brought that 
he will pay the debt; though this was barred by the 
llatute, yet it is revived by the promiſe ; for as the note 
nlelt was at firſt but an evidence of the debt, ſo that 
being barred, the acknowledgment and promiſe is a new 
evidence. of the debt; and being proved, will maintain an 


LIMITATION or AcrTrons IV. 6, 7. 


aſſumpſit for recovery of it. 1 Salk. 28, 29: Cart. 450: 
5 Mod. 425, 426: 2 Show. 126: 2 Vent. 151. 

Alſo it hath been adjudged, that a conditional promiſe 
will revive a debt barred by the ſtatute of Limitations ; 
as where to an afſump/i by an executor for goods fold 
and delivered by the teſtator, the defendant pleaded the 
ſtatute, and upon evidence it appsared, that the de- 


> fendant within fix years, beirg applied to by the exe- 


cutor for the debt, ſaid, “ If you prove that J have the 
goods, I will pay you”? which being fully proved at the 
trial, it was held that this conditional promiſe revived the 
debt; and that though made to the executor, after the 
death of the teſtator, it was ſuficient to maintain the iſſue: 
becauſe the promiſe did not give any new cauſe ot 
action, but only revived the old cauſe, and was of no 
other uſe, but to prevent the bar by the ſtatute of Limita- 
tions, Carth. 470: 1 Sak. 29; 5 Mod. 425. 

So it hath been held that à Gare ackrowledgment of 
the debt within fix years of the action, is ſufhcient to 
revive.it, and prevent the ſtatute, though no promiſe 
was made. Carth. 470. 

If an indebitatus aſſump/ie for goods fold, be brought 
againſt four perions, who plead the ftatute of Limita- 
tions, and it be found that one of them promiſed within 
ſix years, there can be no judgment againſt him; for the 
contract being intire, it muſt be found that they all pro- 
miſed. 2 Vent. 151.— But where there are two or more 
drawers of a joint and ſeveral promiſſory note, the 
acknowledgment of one may be given in evidence in a 
ſeparate action againſt another, and will defeat the effect 
of the ſtatute. Doxg!. 629. 

It ſeems to be the doctrine of the Courts of Equity, 
that if a man by will or deed ſubjeQ Lis lands to the pay- 
ment of his debts, debts barred by the ſtatute of Limita- 
tions ſhall be paid, for they are debts in equity, and the 
duty remains; and the ſtatute hath not extinguiſhed that, 
though it hath taken away the remedy. 1 Saſk, 154 
2 Vern, 141. 

Alſo it hath been ruled in equity, that if a man has a 
debt due to him by note, or a book debt, and has made 
no demand of it for fix years, fo that he is barred by the 
ſtatute of Limitations; yet if the debtor, or his executor, 
after the ſix years, puts out an advertiſement in the 
Gazette, or any other news-paper, that all perſons who 
have any debts owing to them, may apply to ſuch a 
place, and that they ſhall be paid ; this (though general, 
and therefore might be intended of legal ſubliſting debts 
only) yet amounts to ſuch an acknowledgment of that 
debt which was barred, as will revive the right, and 
bring it out of the ſtatute again. Ar. Fg. 305. 

Any acknowledgment of the exiſtence of the debt, 
however ilight, will take it out of the ſtatute, and the 
Limitation will then run from that time: and where an 
expreſſion is ambiguous, it ſhall be left to the conſider- 
ation of the Jury, whether it amounts or not to ſuch 
acknowledgment. 2 Term Rep. 760. 

One of two makers of a joint and ſeveral promiſſory 
note having become a bankrupt, the payee receives a 
dividend under his commiſſion, on account of the note; 
this will prevent the other maker from availing himſelf 
of the ſtatute of Limitations, in an action brought 
againſt him for the remainder of the money due on the 
note; the dividend having been received within fix years 
before the action brought, 2 . Back. Rrp. 340. 
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If there be a mutual account of any ſort between a 
plaintiff and defendant, for any item of which credit has 
been given within fix years, that is evidence of an 
acknowledgment of there being ſuch an open account 
between the parties, and of a promile to pay the balance 
ſo as to take the caſe ont of the ſtatute. 6 Term Rep. 189. 

8. Where the cauſe of action is to ariſe from an 
executory conſideration, as ſome act to be performed, and 
2 promiſe to pay in conſequence of it, there nor Ampfer 
intra ſex annos is not the proper plea; for the aſſumpſit 
does not ariſe till the conſideration is performed, it 
mould be adio ron accrevit infra ſex annos, Eſpinaſſe 
N. P. 156. See 2 Sali, 422: Bull. N. P. 151. 

It ſeems to be admitted, chat the ſtatute of Limita- 
tions mutt be pleaded poſitively by him that would take 
advantage thereof; and that the ſame cannot be given 
in evidence, eſpecially in an aump/t, becauſe the ſtatute 
ſpeaks of a time pit, and relates to the time of making 
the promiſe. 1 Lev. 111: 1 Sid. 253; and fee Cro. 
Jac. 115. See ante II. 2. 

Bat in debt for rent, upon 24 debet pleaded, the ſtatute 
of Limitations may be given in evidence; for the ſtatute 
has made it no debt at the time of the plea pleaded, the 
words being in the preſent tenſe, 1 Salz. 278. | 

In replevin the defendant pleaded Not guilty, De cape? 
freedic? infra jex annos jam ultimo elapſos; and though it 
was urged, that this was the ſame with pleading cn 
ce/it, and if he did not take, he could not be guilty of 
the detainer ; and if this way of pleading were not 
allowed, the ſtatute would be entirely evaded as to this 
action; yet the plea was held ill, becauſe he ought to 
have anſwered to the detainer, as well as to the taking; 
alſo a thing may be lawfully diſtrained, although un- 
lawfully kept; as by being put into a caſtle, c. by 
which means it could not be replevied. 1 Sd. 81: 1 
Keb. 279 ; and fee Raym. 86: 1 Lev. 110: 1 Keb. 566. 

If a debt be ſet off by way of plea, the ſtatute of Li- 
mitations may be replied to it. 2 Stra. 1271. 

LIMITATION OF THE CROWN, See this 
Dictionary, title King J. | 

LIMITATION OF ESTATE; A modification or 
ſettlement of an Eſtate, determining how long it ſhall 
continue; or is rather a qualification of a precedent 
Eſtate. A Limitation is denominated by Lictleton, a 
condition in law. Litt. & 380: 1 Tnft. 234. [It is generally 
made by ſuch words as durante vita, quamdiu, dum, Cc. 
And if there be not 2 performance according to the 
Limitatien, it ſhall determine an Eſtate without entry or 


claim; which a condition doth not, 10 Rep. 41: 1 1. 


204. See this Dictionary, title Condition I. 2. 

Limitation is alſo taken for the compaſs and time of an 
Eftate ; as where one doth give lands to a man, to hold 
to him and his keirs male, and to him and the heirs 
female, Cc. here the daughters hall not have any thing 
in it ſo long as there is a male, for the Eſtate to the 
heirs-male is firſt limited. Co, Lit. 3, 13. 

If a Limitation of an Eſtate be unceriain, the Limita- 
tion is void; and the Eftate ſhall remain as if there had 
been no ſuch Limitation. Crs. Elig. 216. But a thing that 
is limited in a will by plain words, fall not be afterwards 
made uncertain by general words which follow, 7, 
23 Car. B. R. Where a deviſe is to the eldeſt fon, 
upon condition that he pays ſuch legacies; and if he 


refuſes, the land {hall remain to the Jegatees ; on his | 


+ 
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refuſal, the legatees may enter by way of Limicatio; 


Ney, 51. And in all caſes, where, after a condi:ign 
an intereſt is granted to a ſtranger, it is a Limiatio; 
1 Leon, 269 : Co. Eliz. 204. See title Condition I. > 

As to the origin and progreſs of the Limitation gf 
Eſtates, See 1 fl. 271. L. in u; and this Didtior,;, 
under title Conveyance ;—See alſo titles Eate; Des: 
Feeftment ; Gift ; Grant ;, Leaje and Release; J. rufts ; U, 55 
Powers, &c. From the note above cited has been ex. 
tracted the following ſummary with reſpect to the Limi. 


tations and modifications of landed property, unknown 


to the Common Law; which have been introduced under 
the Statute of Uſes, /at. 27 H. 8. c. 10. 

The principal of theſe are known by the general ap. 
pellation of ſpringing or ſecondary uſes, No Eftate 
could be limited upon or after a fee, though it were 3 


baſe or qualified fee; nor could a fee or eſtate of free. 


hold be made to ceaſe as to one perſon and to vett in 
another, by any Common-law conveyance. But there 
are inſtances where even by the Common Law theſe 
ſecondary Eitates ſeem to have been allowed, when li. 
mited, or rather when declared by way of uſe, See 
Tenk. Cent. 8. ca. 52. After the Statute of Uſes the 
Judges ſeem to have long heſitated whether they ſhould 
receive them. In Chudleigh's Cafe, (1 Rep. 120: Fert, 
276: Poph. 70: 1 And. zoq, ) it was ſtrongly contended 
that it would be wrong to make any Eſtate of frechold 
and inheritance, lawfully veſted, to ceaſe as to one, and 
to veſt in others againſt the rule of law; and that no Ef. 
tates ſhould be railed by way of uſe, but thoſe which could 
be raiſed by livery of ſeiſin at the Common Law. The 
Courts however admitted them. After they were ad- 
mitted it was found neceſſary to circumſcribe them with. 
in certain bounds : becauſe when an Eſtate in fee- ſimple 
is firſt limited, there is no method by which the fr! 
taker can bar or deſtroy the ſecondary Eſtate ; as it is 
not affected either by a Fine or Common Recovery. 
It is now ſettled, that when an Eſtate in fee- ſimple is 
limited, a ſubſequent Eſtate may be limited upon it, if 
the event upon which it is to take place be ſuch, that, 
if it does happen, it muſt neceſſarily happen within the 
compaſs of one or more life or lives in being, and 21 
years and ſome months over; [z. e. as many months as 


it is poſſible a child may be legitimately born after the 


death of its father:] it was long before the Courts 
agreed on this period; which was not arbitrarily pre 
ſcribed by our Courts of Juſtice with reſpect to theſz 
ſecondary fees, but wiſely and reaſonably adopted in 
analogy to the caſes of frechold and inheritance, Which 
cannot be limited by way of remainder, ſo as to pol 
pone a complete bar of the entail, by Fine or Recovery 

for a larger ſpace. | 
Put the reaſon which induced the Courts to adopt 
this analogy, with reſpe& to theſe Eftates when limited 
upon an Eſtate in fee-ſimple, does not hold when they 
are limited upon or after an Eſtate in tail; becauſe 1 
this latter caſe, the tenant intai!, by ſuffering a Common 
Recovery before the event takes place, bars or de- 
feats the ſecondary Eftate, and acquires the fee-limpie 
abſolately diſcharged from it. See Page v. Hape, 
2 Salt. 570, and 1 Lev. 25 : Goodman v. Cock, 2 Cid. 
102. Hence, if theſe ſecondary Eſtates are limited up. 
on or after an Eſtate in tail, they may be limited ge- 
ncrally, without reſtraining or confining the event ef 
. Contingency 
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LIMITATION. 


contingency upon which they are to take place to any 


K N if an Eſtate be limited to 4. and his heirs; 
ard if B. (a perſon 2 ee) dies without leaving any 
[ue of his body living at the time of his deceaſe ; or 
having ſuch iflue if 4 of them die before any of them 
attain the age of 21 years, then to C. and his heirs : 
here the Limitation to C. is limited after 4 previous Li- 
mitation in fee- ſimple, and it is a good Limitation; be- 
caaſe the event upon which it 1s to take place, muſt, if 
it does happen at all, neceſfarily happen within the pe- 
nod of a life in being, and 21 years and a few months. 
But if the Eſtate were limited to A. and his heirs; and, | 
aſter the deceaſe of B., and a total failure of heirs or heirs- 
male of the body of B., to C. and his heirs; here as 
the ſecondary ule is limited after a previous Limitation 
in fee-fimple, and the event on which the fee limited to 
C. is to take place, is not ſuch as mult neceſſarily hap- 
pen within the period preſcribed by law (for B. may 
have iſſue, and that iſſue not fail till many years after 
the expiration of 21 years after B's deceaſe), the Limi- 
tation to C. and his heirs is void. But ſuppoſe the Ef- 
tates were limited to A. for life, then to truſtees and 
their heirs, during his life, for preſerving contingent re- 
mainders, then to 4's hrit and other ſous ſuceeſſively in 
til-mail, with ſeveral remainders over; with a pro- 
viſo, that if B. dies, and there ſhould be a total failure 
of heirs or heirs-male of his body, the uſes limited to 
A, and his ſons, and the remainders over, ſhall deter- 
mine; and the lands remain and go over to C. and his 
heirs : here the Limitation to C. and his heirs is limited 
upon or after previous Limitations for life or in tail; and 
the event upon which it is ſo to take effect, may poſh- 
bly not happen till after a period of one or more life or 
lires in being and 21 years: but ſo far as it is limited 
on an event which may happen during the continuance 
either of one or more life or lives in being, it is within 
the bounds mentioned; and fo far as it is limited on an 
event which may happen during the continuance of 
the Eftate of the tenants in tail, or after them, the firſt 
tenant in tail in poſſeſſion, by ſuffering a recovery be- 
fore the event happens, may bar the Limitations over, 
and thereby acquire an Eſtate in fee-fimple : and there- 
fore the Limitation to C. and his heirs is good. 

LIMOGIA, Enamel ; opus de limogia, or opus limoce- 
aum, is enamelled work. Monaſt. 3 tom. 331. 

LINARIUM, A flax plat, where flax is ſown. Pat. 
22 Hen. 4. par. I n. 33. 

LINCOLN, In attaint of a verdi& of the city of 
Lincoln, the jury ſhall be impannelled of the county of 
Lincoln, See /tats. 13 Rich. 2. flat. I. c. 18: 3 Hen. 5. 


— —_———— —— ——— — 


LINCOLN'S INN FIELDS, To be incloſed by 
truſtees, who may employ artificers, Sc. And yearly 
rates ſhall be made on all houles there, not exceeding 
25. 64, in the pound: this ſquare and back ſtreets are 
to be a diſtin ward, as to the ſcavengers rates and 
watch; and perſons annoying the fields by filth, to 
forfeit 20s. ; and aſſembling to uſe ſports, or breakin 
fences, Sc. incur a forfeiture of 40s. levied by a Jul- 
tice of Peace's warrant, Stat. 8 Geo. 2. c. 26. 

LINDESFERN, A place often mentioned in our 
ancient hiſtories ; being formerly a Biſhop's See, now 
thi; land. 

Vor. II. 


I 


LINEAL CONSANGUINITY, Is that which ſab- 
jilts between perſons, of whom one is deſcended iy a 
direct line from the other.—Ses titles D-/-»t ; Atnarcd. 

LINEAL DESCENT, The deſcent of eftates, from 
anceltor to heir, 1. e. from one to another, in a right 
line. See title De/cent. 

LINEAL DESCENT OF THE CROWN, See 
title King I, 

LINEAL WARRANTY, Is where the heir derives, 


or may by poſſibility derive his title to land warranted, 


either from or through the anceſtor who makes the war- 


ranty. See title JYarrany. | 
LINEN, No perſon hall put to fale any piece of 
doulas Linen, Sc. ualeſs the juit length be expreiled 
thereon, on pain to forfeit the fame. Stat. 28 H. 8. c. 4. 
Uſing means whereby Licen cloth ſhall be made deceit- 


; fully, incurs a forfeiture of the Linen and a month”: 


impriſonment. Stat. 1 Flix. c. 12. Ard Linen cf al 
ſorts made of flax or hemp, of the manufacture of this 
kingdom, may be exported duty free. fat. 3 Geo. 1. c. 7. 
Sec //at. 29 Geo. 2. c. 15; and this Dictionary, title Na- 
wigatien Ae. Stealing of Linen, Sc. from Whitening 
grounds or dry ing houtes, to the value of 105. is felony. 
Sat. 4 Geo. 2 c. 16. See titles Larceny; Fele. By the 
Srat. 17 Geo. 2. c. 30, Affing on foreign Linens any 
ſtamp put upon Scotch or Iriſb Linens, or aftixing a 
counterfeit ſtamp on Br7r4/5 or Iriſb Linens, incurs a pe- 
nality of 5/.—By fat. 18 Geo. 2. c. 24, the ftamp- 
maller is to be ſworn to the true execution of his office; 
and Linens to be ſtampt, muſt be ſworn to be the ma- 
nufacture of Scotland or Ireland, and a penalty of 5“. 


each piece is laid on falſe ſtamps. For encouraging the 


Linen manufactory in Scotland; ſee fat, 24 Geo, 2. 
c. 31: 26 . (( 

Printed Linens, Cottons, Miſlins, Cc; By Stat. 27 Geo. 3. 
c. 38, proprietors of new patterns ſhall have the ſole 
right of printing them for :wo months. See this Dic- 
tionary, title Literary Property. 

LINSEED, All perſons may import Linſeed into this 
kingdom, without paying any cuſtom for it. Star. 3 Geo. 
1. £.7.4 38. See title Navigation As. 

LIQUORICE, Is among the drugs liable to certain 
duties on importation, under the laws relative to the 


Cuftoms, 


LITERA, From the Fr. /itiere, or lichiere, Lat, Le- 
tum.) Litter; it was anciently uſed for ſtraw for a bed, 
even the King's bed. It is now only in uſe in ſtables 
among horſes: tres carecatas literæ, three cart-loads 
of ſtraw or /itter, Mon. Angl. tom. 2. p. 33. 

LITERATURA, Ad /iteraturam ponere, Signifies to 
put children out to ſchool ; which liberty was anciently 
denied to thoſe parents who were ſervile tenants, with. 
out the conſent of the lord: and this prohibition of 
educating ſons to learning, was owing to this reaſon ; 
for fear the ſon being bred to letters might enter into 
orders, and ſo ſtop or divert the ſervices which he might 
otherwiſe do as heir to his father. Paroch. Antig. 401. 

LITERA 4d faciendum atiornatum fro feta faciendd ; 
Reg. Orig. 192. See Attorney, 

LITERZ, Canonici ad exercenaur juryaitionem locs 
Juo. Reg. Orig. 305. 

LITERZ, Per gras deminus remittit curiam fuam Regi, 
Reg. Orig. 4. 
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LITERARY PROPERTY, 


LITERA De regueſtu, Reg. Orig. 129. See theſe in 
their proper places. 

LITER SOLUTORLE, Where magical charac- 
ters ſuppoſed to be of ſuch power, that it was impoſſible 
for any one to bind thoſe perſons who carried theſe 


about them. Bede, lib. 4. c. 22. 


LITERARY PROPERTY, 


Tux ProOPERTY that the Author, or his aſſignee, 
hath in the copy of any work. 

The right which an Author may be ſuppoſed to have in 
his own original literary compoſitions, ſo that no other per- 
ſon without his leave may publiſh or make profit of the co- 
pies, is claſſed by P/aci/one among the ſpecies of pro- 
perty acquired by occupancy ; being grounded on la- 
bour and invention. He expreſſes however ſome doubt 
whether it ſubſiſts by the Common Law; and this being 
Rill, after all the determinations on the ſubject, in ſome 
meaſure, vexata que/tio, the following extracts deſerve 
the attention of the Student. See 2 Comm. 405. 

When a man by the exertion of his rational powers, 
has produced an original work, he ſeems to have clearly 
a right to diſpoſe of that identical work as he pleaſes; 
and any attempt to vary the diſpoſition he has made of 
it, appears to be an invaſion of that right. Now the 
identity of a literary compoſition conſiſts entirely in the 

fentiment and the language. The fame conceptions clothed 
in the ſame words, mutt neceſſarily be the ſame compo- 
ſition; and whatever method be taken of exhibiting 
that compoſition, to the ear or the eye of another, by re- 
cital, ¶ See poft, the caſe of Colman v. Wathen, by 
writing, or by printing, in any number of copies, or at any 
period of time, it isalways the identical work of the author 
which is ſo exhibited; and no other man, 1t hath been 
thought, can have a right to exhibit it, eſpecially for profit, 
without the author's conſent. 'I'his conſent may perhaps 
be tacitly given to all mankind when an author ſuffers 
his work to be publiſhed by another hand, without any 
claim or reſerve of right, and without ſtamping on it 
any marks of ownerſhip : it being then a preſent to the 
publick, like building a church or bridge, or laying out 
a new highway. But in caſe the author ſells a fingle 
book, or totally grants the copy-right, it hath been 
ſuppoſed, in the one caſe, that the buyer hath no more 
right to multiply copies of that book for ſale, than he 


hath to imitate for the like purpoſe the ticket, which is | 


bought for admiſſion to an opera or a concert; and, in 
the other, that the whole property with all its excluſive 
rights, is perpetually transferred to the grantee, On 
the other hand it is urged, that though the excluſive 
property of the manuſcript, and all which it contains, 
undoubtedly belongs to the Author &efore it is printed or 
publiſhed ; yet from the inſtant of publication, the ex- 
clufive right of an Author, or his aſſigns to the ſole com- 
munication of his ideas, immediately vaniſhes and eva- 
porates ; as being a right of too ſubtle and unſubſtantial 
2 nature, to become the ſubje& of property at the 
Common Law, and only capable of being guarded by 
poſitive ſtatutes and ſpecial proviſions of the Magiſ- 


trate. 2 Comm. 406. 


'Fhe Roman law adjudged, that if one man wrote any 
thing on the paper or parchment of another, the writing 
ſhould belong to the owner of the blank materials, mean- 
jag thereby the mechanical operation of writing; for 


which it directed the ſcribe to receive a ſatisfaction: ſor 
in works of genius and invention, as in painting on ang. 
ther man's canvas, the ſame law gave the canvas to the 


painter, As to any other property, in the works of the 


Underſtanding, that law is filent ; though the ſale of lite. 
rary copies, for the purpoſes of recital or multiplication 
is certainly as ancient as the times of Terence, Martial, 
and Statius. 2 Comm. 407. | 

But whatever inkerent copy-right might have beer 
ſuppoſed to ſubſiſt by the Common Law, the ſtatute 
8 Aan. c. 19, hath now declared, that the Author and ki; 
aligns ſhall have the ſole liberty of printing and re. 
printing his works for the term of fourteen years, and 1, 
langer; {the words of the ſtatute]; and hath protected 
that property by additional penalties and forfeitures: 


directing farther, that if at the end of that term the Ay. 


thor himſelf be living the right ſhall then return to 
him, for another term of the ſame duration. A fimilar 
privilege is extended to the new inventors of Prints and 
Engravings, by ftats. 8 Geo. 2. c. 13: 7 Geo. 3. c. 38: 17 
Geo. 3. c. 57.—— The above parliamentary protection: 
appear to have been ſuggeſted by the exception in the 
ſtatute of monopolies, 21 Fac. 1. c. 3; which allows 2 
Royal patent of privilege to be granted for fourteen year; 
to any inventor of a new manufacture, for the ſole work. 
ing or making of the ſame : by virtue whereof it is held, 
that a temporary property therein becomes veſted in the 
King's patentee. [See this Dictionary title Patents. 
1 Veru. 62: 2 Comm. 407. 

Whether the productions of the mind could commu— 
nicate a right of property, or of excluſive enjoyment, in 
reaſon and nature; and if ſuch a moral right exitted, 
whether it was recognized and ſupported by the Com- 
mon Law of England; and whether the Common Lay 
was intended to be reſtrained by the ſtatute of Queen 4», 
are queſtions upon which the learning and talents of 
the higheſt legal characters in this kingdom have been 
-powerfully and zealouſly exerted. Theſe queſtions have, 
by the ſupreme Court of Judicature in the kingdom, 
been ſo determined, that an Author has no right at pre- 
ſent beyond the limits fixed by that ſtatute, See the 
caſe of Donald/on v. Beckett, Bro. P. C. 

As that determination, however, was contrary to the 
opinion of Lord Mansfield, of the learned Commentator, 
and of ſeveral other Judges, Mr. Chritian has remark- 
ed, that every perſon may {till be permitted to indulge 
his own opinion upon the propriety of it, without incur- 
ing the imputation of arrogance; and he proceeds to 
deliver his ſentiments in the following manner. 

Nothing is more erroneous than the common practice 
of referring the origin of moral rights, and the ſyitem of 
natural equity to that ſavage ſtate, which is ſuppoſed to have 
preceded civilized eſtabliſhments; in which literary com- 
poſition, and of conſequence the right to it, could have 
no exiſtence. But the true mode of aſcertaining a moral 
right, ſeems to be to inquire whether it is ſuch as the 
reaſon, the cultivated reaſon of mankind, mult neceſſa- 
rily aſſent to. No propoſition ſeems more conformable 
to that criterion, than that every one ſhould enjoy the 
reward of his labour, the harveſt where he has ſown, 
or the fruit of the tree which he has planted. And if 
any private right ought to be preſerved more ſacred and 
inviolate than another, it is that where the molt exten- 
five benefit flows to mankind from the labour by which 


it is acquired, Literary Property, it muſt be admitted, 
is 
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4 8 ö l 5 
is very different in its nature from a property in ſub- 
ſtantial and corporeal objects; and this difference has 


jed ſome to deny its exiſtence as property; but whether | 


it is Jus generis, or under whatever denomination of 
rights it may more properly be claſſed, it ſeems founded 
upon the ſame principle of general utility to Society, 
which is the baſis of all other moral rights and obligations. 
Thus conſidered, an author's copy-right ought to be 
eſteemed an inviolable right, eftablithed in ſound rea- 
fon and abſtract morality : no leſs than eight of the twelve 

adges were of opinion, that this was a right allowed 
and perpetuated by the Common Law of Eg/and but 
fix held, either that it did not exiſt, or that the evjoy- 
ment of it was abridged by the ſtatute of Queen Aune; 
and that all remedy for the violation of it was taken 
away aſter the expiration of the terms ſpecified in the 
Act; and agreeable to that opinion was the final judg- 
ment of the Houſe of Lords. 1 Cem. 407. in u. 

For the arguments at length of the Judges of the 
King's Bench, and the opinions of the reſt, ſee the caſe 
of Millar v. Taylor. 4 Burr. 2303 : 1 Black}. Rep. 675. 
In that caſe the Court of King's Bench determined that 
an excluſive and permanent copy-right did actually ſub- 
ſiſt in Authors by the Common Law. But the effect of 
their opinion was contradicted by the determination of the 
Houſe of Lords, in Denaldfon v. Beckett, as above ſtated, 
In Ireland, there is yet no ſtatute to protect the copy 
nght of authors. The following is a general abſtract 


of the Engliſh ſtatutes relative to this intereſting ſubject, 


and of ſome points determined on their conſtruction. 

The fat. 8 Ann. c. 19, enacts, That the author of any 
book, and his aſſig ns, thall in future have the ſole liberty 
of printing it for fourteen years, to commence from the 
day of publiſhing thereof: and if any perſon within the 
{aid time ſhall print, reprint, or import any ſuch book 
without the conſent of the proprietor in writing, or ſhall 
knowingly publiſh it without ſuch conſent, the offender 
{hall forfeit the books and ſheets to the proprietor, and 
alſo 14. for every ſheet found in his cuſtody, either 
printed or printing ; half to the Crown, and half to him 
who will ſue in any Court at We/tminſter. § 1, 

No bookſeller, printer, or other perſon, thall be liable 
to theſe forfeitures, unleſs the title to the copy of the 
bock, [the whole book and every volume thereof, Har. 
15 Geo. 3. c. 5 3, $6,] ſhall before ſuch. publication be 
entered in the regiſter book of the Company of Staticners, 
at their Hall in London, and unleſs the conſent of 
the proprietor be entered, paying 64. for each entry; 
\ 2.3 nor unleſs nine copies of each book be delivered 
to the Company's warehouſe-keeper before publication, 
for the uſe of the Royal library, the libraries of the univer- 
ity of Oxford and Cambridge, of the four univerkties in 
Scotland, of Sion College in London, and of the advocates 
at Edinburgh, 5 5. and ſee flat. 15 Geo. 3. c. 53,86. 

Bur an action may be brought, or an injunRion ob- 
tained in a Court of Equity, though the publication be 
aot entered in the regiſter of the Stationers* Company. 
1 Black, Rep. 330. 

If the Clerk of the Stationers Company ſhall neglect 
to make ſuch entry, or to give a certificate thereof, 
then notice being given in the Gazette, the proprietor 
all have the ſame benefit as if an entry were actually 
* 4 and the clerk ſhall forfeit 20“. Hat. 8 Aun. 
. | 


PROPER FL. 


he above ſtatute particularly provided, by 5 9, that 
the right of the Uriverſiries or ary other perſon, to the 
printing or repruiing of any book already printed, ſhould 
not be either prejudiced or confirmed : alter the determi- 
nation of the caie of Doualaſem v. Beckett, the Univer- 
fiti:s were ſo much alarmed at the deciſion, that they 
applied for and obtained an At, fat. 15 Geo. 3-c 533 
which ſecurcd to the two Univerhties in Eagland, the 
Colleges or Houſes of learning within the ſame, the four 
Univerſities in Scatlaud, ard the colleges of Eton, Meſtmin- 


fter, and W:»chefter, a perpetuity in the copy-right of all 


books given, or to be given, or deviſed to, or in truſt for, 
them by the authors; which was ſanctioned by the ſame 
penalties as thoſe contained in the fat. 8 Arn, fo long ay 


| the books or copies belongivg to the ſatd Univertities or 
Colleges are printed only at their own printing preſſes, 


within the Univerſities or Colleges, and for their ſole 
beneht. 5 8. 

Mufical Compoſitions have been held to be within the 
meaning and protection of the ſtatute. Cowp. 623. A 
fair and $0:4-fde Abridgnent of any book, is conſidered 
as a new work: and however it may injure the fale of 
the original, yet it is not deemed in law to be a piracy, 


or violation of the author's copy-right, 1 Bro. C. R. 


45t: 2 Ark. 141. 

Where an Author transfers all his right or intereſt in 
a publication to another ; and happens to ſurvive the 
firſt fourteen years, the ſecond term will retult to his 
aſſignee, and not to himſelf. 2 Bro. C. R. 80. 

Evidence that the defendant ated a piece on the 
Stage, of which the plaintiff had bought the copy-right, 
is not evidence of a publication by the defendant, with- 
in the meaning of the ſtatute. Colman v. I alben, 5 Term 
Rep. 245. But no one has a right to take down a play 


in ſhort-hand, and to print it before it is publiſhed by 


the Author. Ambl. 694. 

The two following ſtatutes were alſo made, with a 
view ſtill further to ſecure the property in books, and 
alſo to encourage printing in this country. The fat. 12 
Geo. 2. c. 36, (in force by fat. 29 Ceo. 3. c. 58.4 5, 
till Berhad 29, 179c, and from thence to the end of 
the then next ſeſſion) ; provided, that if any book be 
originally written or printed and publiſhed in this country, 
and afterwards ( within twenty years) reprinted abroad, 
and imported and expoſed to ſale here, the importer and 
ſeller ſhould forfeit all ſuch books to be cancelled, and 
for every offence ſhould forfeit allo 5/. and double the 
value of the books to be recovered with coſts. The Hat. 

4 Ges. 3. c. 20. F 57, extends the penalty to 100. and 
double the value of the books; and renders all perſons 
having ſuch books in their poſſeſſion tor ſale, liable to the 
forfeiture 3 and empowers Cuſtom-houſe or Exciſe offi. 
cers to ſeiſe them, who ſhall de cewarded accordingly. 

Under theſe ſtatutes it ſeems immaterial whether the 
author's copy- right is extinc or not, if the book has 
been reprinted in Eng/and within twenty years. 1 Comp. 
407, in. Every diſtinct ſale of one book or a parcel, is 
a diſtin offence, by which a new penalty is incurred, 
though the ſales be on the ſame day. 3 Term Rep. 50g. 

It is worthy of remark, that the determination of the 
Houſe of Lords in Donalaſon and Becketr, which was ſup- 
poſed, at the time, to have given a mortal blow to the 
property and proſperity = Authors and Bookſellers, has 

e 2 1 


— 


TT #76 a. <4 


* GIS S. 


. ter ˙ . < VC ore <P” 


be 
} 


7 i PRES <3 
e 


N PRI 6. 


— 


2 2 SS S: 
FF 44 awd 4 as > 
* 


LIT 

in ſact, been one great means of increaſing both. Few 
books are now republiſhed without conſiderable altera- 
tions, additions, or annotations, by means of which they 
become, in fact, new works; and it 1s not worth any 
body's while then to pirate them in their original ſtate, 
This has proved a ſpur to the induſtry of Authors, and 
the liberality of Bookſellers; and perhaps no period 
ever produced ſo many new publications of acknow- 
ledged utility, as that which has elapſed ſince the memo- 
rable decifion above alluded to; which for the moment 
caſt a melancholy gloom over thoſe who now enjoy its 
beneficial eſtes, 

The following are the principal features and diſtine- 
tions of the three ſtatutes relative to Priats and Engravings. 
The fat. 8 Gee. 2. c. 13, gives an excluſive privilege of 
publiſhing, to thoſe who invent or Celign any print, for 
fourteen years only, The /ar. 7 Geo. 3. c. 28, extends 
the term to twenty-eight years abſolutely, to all who 
either invent the deiign, or make a print froni another's 
deſign or picture; and thoſe who copy ſuch prints within 
that time, fortcit all their copies to be deſtroyed ; and 
86. for each copy. The fat. 17 Geo. 3. c. 57, gives the 
proprictor an action to recover damages and double 
coſts for the injury he has ſuitained by the violation of 
his right, 3 

The aſſignee of print may maintain an action on this 
laſt ſtatute againſt any perſon who pirates it; and in ſuch 
an action it Is not neceſſary to produce the plate itſelf in 
evidence; one of the prints taken from the original 
plate is good evidence. 5 Term Rep. 41, : 

In analogy alſo to the above doctrine of Literary Pro- 
perty, the fat. 27 Geo. 3. c. 38, gives tothe proprietors 
of new patterns in printed linens, cottons, muſlins, &c, 
the ſole right of printing them for tate months ; and 
gives the proprietor injured his remedy by an action for 
damages. | 

LIiH OF PICKERING, In the county of 70-4, 
iz, the liberty, or a member of Pickering, from the 
Saxon, /id, i. e. membrum. 

LITIGIOUS. The litigiouſneſs of a church, is where 
ſeveral perſons have, or pretend to, ſeveral titles to the 
patronage, and preſent ſeveral clerks to the Ordinary ; 
it excuſes him from refuſing to admit any of them, till 
a trial of the right by jure patronatis, or otherwiſe. 
Fenk, Cent. 11. : 

LITMUS, To what duties liable. See fat. 4 N. & 
M. c. 5. § 2. | 


LITTERA, Litter ;— Tres careas litteræ, three cart 


loads of ftraw or litter. Mon. Angl. 2. par. fol. 33. 6. 
LITTLETON, Was a famous lawyer in the days of 
King Edward the Fourth, as appeareth by Sraundf. 
Prar. c. 21. fol. 72. He wrote a book of great account, 
called Littleton's Tenures. See title Laxw- books. 
LIVERY, from /ivre, i. e. in/igne ge/tamen ; or liv- 
rer, tradere.] Hath three ſignifications. In one ſenſe, 
it was uſed for a ſuit of clothes, cloak, gown, hat, &c. 
which a nobleman or gentleman gave to his ſervants or 
fallowers, with cogniſance or without; mentioned in 
Hat. 1 R. 2. c. 7, and divers other ſtatutes. Formerly 
great men gave liveries to ſeveral who were not of 
their family, to engage them in their quarrels for that 
year; but afterwards it was ordained, that no man of 
any condition whatſoever ſhould give any livery, but 
to his domeſtics, his officers, or eounſel learned in the 
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whom to bring their actions. 2 Comm. 311. 


LIVE RV. 


law. By fat. 1 R. 2, it was prohibited on pain of in 
priſonment; and the Hat. 1 Hen. 4. c. 7, made the of, 
fenders liable to ranſom at the King's will, Se. which 
ſtatute was farther confirmed and explained, aj; 2 55 
Hen, 4, and by tat. 8 Hen. 6. c. 4: and yet this offence 
was ſo deeply rooted, that Ed. IV. was obliged to con. 
firm the former ſtatutes, and further to extend the 
meaning of them, adding a penalty of 5/. to every * 
that gave ſuch Livery, and the like on every one fe. 
tained for maintenance either by writing, oath, or pro- 
miſe, for every month. Stat. $ Ed. 4. c. 2. But moſt of 
the above ſtatutes are repealed by /at. 3 Car. 1. c. 4. 
Livery, in the ſecond ſignification, meant a delivery 
of poſſeſſion to thoſe tenants who held of the King 13 
capite, or Knights ſervice ; as the King by his preroga- 


tive hath primer /ei/in of all lands and tenements ſo holden 


of him. Sraunaf. Prerog. 12. 

In the third ſenſe, Livery meant the writ which lay for 
the heir of age, to obtain the poſleflion or ſeiſiu of hi; 
lands at the King's hands. F. N. B. 155. By the ſlatute 
12 Car. 2. c. 24, all wardſhips, Liveries, &c. are taken 
away. See title Tenures. 


LIVERY i.e. Detivery, or SErSIN; Liberatic fi. 


ind.] A delivery of poſleſſion of lands, tenements, and 


hereditaments, unto one that hath a right to the ſame; 
being a ceremony in the Common Law uſed in the con. 


| veyance of lands, Sc. where an ellate of fec-finple, 


fee-tail, or other freehold paſſeth. Brad. lib. 2. I, 
And it is a teſtimonial of the willing departing of hin 
who makes the Livery, from the thing whereot the Li. 
very is made; and of the willing acceptance of the 
other party receiving the Livery ; firſt invented, that 
the common people might have knowledge of the paß. 
ing or alteration of eſtates from man to man, and there. 
by be better able to try in whom the right of poſſeſſion 
of lands and tcnements were, if the ſame ſhould be 
conteſted, and they ſhould be impanelled on ]uries, or 


otherwiſe have to do concerning the ſame, 77 «7, Syn, 


par. 1. lib. 2. 

The Common-law conveyance by feoffment is by 0 
means perfected by the mere words of the deed ; this 
ceremony of Livery of Sei/in is very material to be per. 
formed, for without this the feoffce has but a mere 
eſtate at will. Lit. $ 66, This Livery of Seiſin is no 
other than the pure feodal inveſtiture or delivery of cor- 
poreal poſſeſſion of the land or tenement, which was held 
ablolutely neceſſary to complete the donation. 2 Cem, 
c. 20. p. 311. See this Dictionary, title Feaffment III; 
Conveyance; Deed; Eftate ; Tenures. 

Inveſtitures, in their original riſe, were probebly in- 
tended to demonſtrate in conquered countries, the ac- 
tual poſſeſſion of the Lord; and that he did not grant a 
bare litigious right, which the ſoldier was ill qualified to 
proſecute ; but a peaceable and firm poſſeſſion. Ard at 
a time when writing was ſeldom practiſed, a mere oral 
gift, at a diſtance from the ſpot that was given, was not 
hkely to be either long or accurately retained in the 
memory of the by-ſtanders, who were very little inte- 
reſted in the grant, Afterwards they were retained as 
a public and notorious aR, that the country might take 
notice of and teltify the transfer of the eſtate ; and that 
ſuch as claimed title by other means might know again 
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LIVERY 


In all well-governed nations ſome notoriety of this 
{ind has been ever held requiſite in order to acquire 
and aſcertain the property of lands. And even in ec- 
cleſiaſtical promotions where the freehcld paſſes to the 
perſon promoted, corporal poſſeſſion is required at this 
day to veſt the property completely in the new pro- 
prietor : uli, according to the canoniſts, acquires the 
ju; ad rem, or inchoate and imperf2Q right by nomina- 
tion and inflitution ; but not the jus in re, or complete 
and full right, unleſs by corporal poſieſiion, Therefore 
ia dignities poſſeſſion is given by inſtallment; in rectories 
and vicarages by induction; without winch no temporal 
rights accrue to the Miiiter; though every eccleſiaſ- 
tical power is veſted in him by inſtitution. So allo even 
in deſcents of lands by our law, which are calt on the 
heir by act of the lav itſelf, the heir has not plenum do- 
iin, or full and complete ownerſhip, till he has made 
an actual corporal entry into the lands; for if he dies 
before entry made, Js heir ſhall not be entitled to take 
the poſloſſiun, but the heir of the perſon who was laſt 
actually ſeiſed. 2 Comm. 312 ; ſec title Deſcent, 

The corporal tradition of lands being ſometimes in- 
convenient, a ſymbolical delivery of poſſeſſion was in 
many caſes anciently allowed, by transferring ſomething 
near at hand, in the preſence of credible witneſſes; which 
by agreement ſhould ſerve to repreſent the very thing 


deſigned to be conveyed ; and an occupancy of this ſign | 
or ſymbol was permitted as equivalent to occupancy of | 


the land itſelf, With our Saxon anceſtors the delivery 
of a turf was a neceſſary ſolemnity to eſtabliſh the con- 
veyance of lands. And to this day the conveyance of 
our copy hold eſtates is uſually made from the ſeller to the 
Lord or his ſteward, by delivery of a rod or verge; and 
then from the Lord to the purchaſer, by redelivery of 
the ſame in the preſence of a jury of tenants. 2 Com. 313. 

Conveyances in writing were the laſt and moſt refined 
improvement. The mere delivery of poſſeſſion, either 
actual or ſymbolical, depending on the ocular teſtimony 
and remembrance of the witneſtes, was liable to be for- 
gotten and miſreprefented, and became frequently inca - 
pable of proof. Beſides, the new occaſions and neceſ- 
ſuies, introduced by the advancement of commerce, re— 
quired means to be deviſed of charging and incumbering 
eſtates, and of making them liable toa multitude of con- 
ditions and minute deſignations, for the purpoſes of raiſ- 
ing money without an abſolute ſale of the land; and 
lomerimes the like proceedings were found uſeful, in 
order to make a decent and competent proviſion for 
tze numerous branches of a family, and for other do— 
meſtic views. None of which could be effected by a 
mere ſimple corporal transfer of the ſoil from one man 
io another, which was principally calculated for con- 
veying an abſolute unlimited dominion. Written deeds 
were therefore introduced in order to ſpecify and per- 
petuate the pecuhar purpoſes of the party who con- 
veyed: yet ſtill, for a very long ſeries of years, they 
were never made ule of, but in company with the more 
ancient and notorious method cf transfer by delivery of 
corporal poſſe ſion. 2 Comm. 314. | 

[.;very of Seifin, by the Common Law, is neceſſary to 
be made upon every grant of an eſtate of freehold, in he- 
reditaments corporeal; whether of inheritance or for 
fe only. In hereditaments incorporeal it is impoſſible 
to be made, for they are not objects of the ſenſes ; and 


or SEISIN, 


| 
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in Leaſes for years, or other chattel-intereſts, it is not 
neceſſary; the ſolemnity being appropriated to the con- 
veyance of a freehold. And this is one reaſon why free- 
holds cannot be made to commence in future, becauſe 
they cannot, at the Common Law, be made but by Livery 
of Seiſin; which Livery, being an actual manual tradition 
of the land, muſt take effect in graſenti, or not at all. 
2 Comm. 314. See this Dictionary, titles Limitation of 
Ejtate; Remainder. 

On the creation of a /ceho/d remainder, at one and 
the ſame time with a particular eſtate for years at the 
Common Law, Livery muſt be made to the particular 
tenant, without which nothing paſſeth to him in re- 
mainder ; it being for the benefit of him in remainder, 
and not the leſſee, who hath only a term: and if the 
leflee entereth, before Livery and Seiſin made to him, 
the Livery ſhall be void. Lit. 60: 1 Int. 49. But if 
ſuch a remainder be created afterwards, expectant on 
a leaſe for years now in being, the Livery muſt not be 
made to the leſſee for years, for then it operates nothing: 
nam guod ſomel meum ęſt, amplius meum ee non foteſt; but 
it mult be made to the remainder-man by conſent of the 
leſſee for years: for without his conſent no Livery of 
the peſſeſſion can be given; partly becauſe ſuch forcible 
Livery would be an ejectment of the tenant from his 
term; and partly for reaſons connected with the doc- 
trine of attornments, 2 Comm. 314, 5. See 1 IAH. 48. 9. 

A leaſe for years is granted to A, B. with remainder 
to his right heirs, whereon Livery is made; the re- 
mainder is void, becauſe there is not any perſon 7» , 
who can preſently take by the Livery. 4 Leu. 67. 
There was a Leaſe made to a man and his wife, and 
their daughter, to hold from Micbaelmas next, and the 
leſſor made Livery after M:ichaelmas ; this was adjudged 
good, being made by the leſſor himſelf ; but it had been 
otherwiſe, 1f it had been to be done by attorney, or if the 
leſſor had made Livery before Michaelmas. 2 Rel. Reg. 
109. Leaſe for twenty years to a man to commence 
from a time paſt; and after the expiration of the ſaid 
term, then to him and his wife, and their ſon, for their 
lives, and the longeſt liver of them, with a letter of at- 
torney to make Livery and Seiſin, Sc. It is a good 


leaſe for years, with remainder for life, if Livery and 


Seiſin be made by the attorney at the time of executing 
the Leaſe ; but if the Livery and Seilin be made by the 
attorney ſome time afterwards, in ſuch caſe it is ſaid the 
Livery is void. Mocr 14. 

A man may make a letter of attorney to deliver ſeiſin 
by force of the deed, which may be contained in the ſame 
deed; and a letter of attorney may be likewiſe made to 
receive Livery and Scilin. 5 Rep. G1: 1 inf. 49, 52. 

This Livery of Sei/r is either in deed or in lad: the 
diſtinctions between which are ſtated and explained in 
this Dictionary, title F-e//mert III. Anciently this ſeiſin 


was obliged to be delivered coram paribus de vicinete, + 


before the peers or freeholders of the neighbourhood, 
who atteſted ſuch delivery in the body or on the back 
of the deed : according to the rule of the feodal law, 
pares del ent intere//e inveſtiture ſcudi, & non alii : for 
which this reaſon is expreſsly given; becauſe the pecrs 
or vaſſals of the Lord, being bound hy their cath of 
fealty, will take care that no fraud be committed to his 


prejudice, which ſtrangers might be apt to connive at. 


And though afterwards the ocular atteſtation of the pares 
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LIVERY, 


Was held unneceſſary, and Livery might be made before 


any credible witneſſes, yet the trial, in caſe it was dil- 
puted (like that of all other atteſtations) was ſtill re- 


ſerved to the farts, or Jury of the county: and this is 


the reaſon why, if lands conveyed by feoffment lie in 
ſeveral counties, there muſt be as many Liveries of 
ſeilin as there are counties. 2 Comm. 315, 6. See title 
Feoſtient III. In addition to what is there ſaid, the fol- 
lowing determinations afford information on the ſubject. 

Where a houſe and lands are conveyed, the houle is 


the principal, and the lands acceſſory ; and there the 


Livery mi be made, and not upon the land. 2 Rep. 31: 
4 Leon. 374. 
If a houſe or lands belong to an office, by grant of 
tue office by deed, the houſe or land paſieth without Li- 
very: and by a fine, which is a feoffment of record, by 


a leaſe and releaſe, bargain and ſale by deed inrolled, 


exchange, &c. a freehold paſſeth without Livery; and 
ſo in a deed of feoFment to uſes, by virtue of the ſtatute 
of uſes. 1 It. 49. So that Livery and Seiſin is not fo 
commonly uled as formerly : neither can an eflate be 
created now by Livery and Seiſin only, without writing. 
Stat. 29 Car. 2. c. 3. See titles Conveyance ; Ellate. 

If a deed of feoffment be delivered upon the land, 
« in the name of ſeiſin of all the lands,“ it will be a 
good Livery and Seifin ; but the bare delivery of a deed 
unon the land, though it may make the deed, it ſhall 


not amount to Livery and Seiſin, without thole words. 


1 Ink. 52, 181. If one makes a feoffment to four per- 


ſons, and Seiſin is delivered to three of them, in the 


name of all; the eſtate is veſted in all of them. 3 Rep. 26. 
No perſon ought to be in the houſe, or upon the land, 
when Livery is made, but the feoffor and feoffee ; all 
others are to be removed from it: if the leſſor feoffor, 
makes Livery and Seiſin, the leſſee being upon the land 
contradicting it, the Livery is void. Co. Elix. 321. A 
leſſor enfeoffed a ſtranger, and came to make Livery and 
ſeiſin, the leſſee's wife being in the houſe, the leſſor en- 
ters, and by force turns the wife into the backſide, which 
was part of the land let, and then he makes Livery in the 
houſe, in the name of al! the lands let; as the woman 
was remaining all the while upon the land, and contra- 
difting the Livery, the Livery was held void; but if 
the had voluntarily gone out of the houſe, upon part of 
the land; or the leſſor had turned her into the ſtreet, ſo 
that ſhe had not been upon any part of the land, it had 
been good. Daii/. Rep. 94. 
If a man agrees to make a feoffment upon condition, 
and after makes a charter ef feoffment without any con- 
dition, and then makes Livery and ſeiſin, ſecundum for- 
mam cbartæ, this is abſolute without any condition; 
for the Livery is not made according to the agreement, 
but according to the charter. 34 . 1. But if a perſon 


enfeoffs another, as a ſecurity for the payment of money, 


and afterwards makes Livery of ſeiſin to him and his 


heirs generally, the eſtate hath been holden to be upon 


condition; fince the intent of the parties was not changed, 
but centinued at the time of the Livery. 1 1. 222. 
And where a charter of feoffment is made, and in the 
deed there is no condition; but when the feoffor would 
make a Livery of ſeiſin to the feoſfee, by force of the 
deed, he, expreſſing the eſtate, makes Livery of ſeiſin 
upon condition, the feoffment is of force as if it bad not 
been made, Lit. Se#, 359: 2 Danv. Abr. 13. 
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Form of Livery and Seiſin indorſed on the deed, 
ALE, OR JNDUNL, That on the day and year 2. 


Withis 
written, full poſſeſſion and jeijin was had and taten 7 1 
meſſuage or tenement, and premiſes within granted, by A. . 
one of the attornies auitbin named, and by him delivarg 
over unto the avithin named C. D. T3 hbild ro him, bis 
heirs, &c. according to the contents and true meaning of the 
a avithin written indenture, in the prejence of, &C. 


LIVERY AND OUSTER LE MAIN. Where by 
inqueſt before the Eſcheator, it was found that nothing 
was held of the King; then he was immediately com. 
manded by writ, to put from his hands the land, taken 
into the King's hands, Srat. 29 Ed. 1: 28 Ed 1c 4, 
See Ouſter le Main. 

LIVERY-MEN OF LONDON, In the Companies 
of London, Livery-men are choſen out of the freemen, a; 
aſſiſtants to the maſters and wardens, in matters of coun. 
eil, and for better government; and if any one of the 
Company refuſe to take upon him the office, he may be 
fined, aud an action of debt will lie for the ſum. 1 44. 
10. Sce title London. 

LIVRE, The denomination of a Freucb coin, valued 
at ten- pence-halſpenny. 

LOBBE, A large kind of North. ſea fiſh. See hat. 
31 Ed. 3. f. 3. c. 2. And leich comprehends lob, ling, 
and cod. 

LOBSTERS May be imported by natives or fo. 
reigners, and ic. any veſſels, notwithſtanding at. 10 & 
11 V. 3. c. 24 1 Geo. 1. tat. 2. c. 18. No perſon ſhall, 
with trunks, hoop-nets, Oc. take any lobſters cn the ſea. 
coalt of Scotland, from the iſt of June to the 11t of Sp. 
tember yearly, on pain of 5/. to be recovered before two 
Juſtices. Stat. 9 Geo. 2. c. 33. See titles F/; Rasi. 
gation Acts. 

LOCAL, localis.] Tied or annexed to a certain place; 
Real actions are Local, and to be brought in the county 
where the lands lie; but a perſonal action, as of treſpaſs 
or battery, Cc. is tranſitory, not local; and it is not 
material that the action ſhould be tried, or laid in the 
ſame county where the fact was done; and if the place 
be ſet down, it is not needful that the defendant ſhould 
traverſe the place, by ſaying he did not commit the bat- 
tery in the place mentioned, c. Kitch. 230. See titles 
Aclion; Venue. A thing is Local that is fixed to the 
freehold. Kitch. 180. | 

LOCKMAN. In the fe of Man, the Lockman is an 
officer to execute the orders of the governor, much like 
our under-ſheriff. King's Deſcrip. Iſle of Man 26. 

LOCKS, In navigation: Tod: troy any ſluice or lock 
on a navigable river, is made felony without benefit of 
clergy, and the offender may be tried, as well in an 
adjacent county, as in that wherein the act is com- 
mitted. Sat 8 Ges. 2. c. 20, made perpetual by /at. 
. e. 16. 

LOCULUS, A coffin. Sim. Dunclm. c. 6. 

LOCUS IN QUO, The place where any thing i 
alleged to be done in pleadings, &c. 1 Salk. 94. See 
title Treſpaſs. 

LOCUS PARTITUS, A diviſion made between two 
towns or counties, to make trial where the land, or place 
| in queſtion lieth. Flee, /ib, 4. c. 15. 
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LOCUTORIUM. The Monks and other religious in 


ies, after they had dined in their common hall, 

e 1 where they met and talked 
together among themſelves, which room, for that ſociable 
® and converſation, they called locutorium, & loguendo; 
35 we call ſuch a place in our houſes parlour, from the 
French parler: and they had another room Khich was 
called Jocutorium forinſecum, where they might talk with 
laymen. Malſiug. 257. 

LODE-MANAGE, The hire of a pilot, for con- 
ducting a veſſel from one place to another. Cowell. The 
lot receives Lode- manage of the maſter for conducting 
the ſhip up the river, or into port; but the Loadſman is 
he that undertakes to bring aſlup through the haven, after 
being brought thither by the pilot, to the quay or place of 
diſcharge : and if through his ignorance, negligence, 
or other fault, the ſhip or merchandile receive any da- 
mage, action lies againſt him at the Common Law. 
Revghton, fol. 27. 

LODE-MEREGE, Mentioned in the laws of Oleren, 
is expounded to be the ſkill or art of navigation, Corel, 
9,:re, if it is not a corruption of Lade- manage. 


LODE-SHIP, A kind of fiſhing veſſel, mentioned in 


fat. 31 Ed. 3. c. 2. 

LODGERS AN DH LODGINGS. Stealing furniture 
from lodgings, felony, fat. 3 © 4 177. & M. c. 9. See 
titles Felony 3; Larceny. 

LOGATING, An unlawful game, mentioned in at. 
33 H. 8. c. 9; now diſuſed, 


LOGIA, A little houſe, lodge, or cottage. Mon. 
Argl. tem. 1. p. 400. 

LOG WOOD, Iignum tincterium.] Wood uſed by dy- 
ers brought from foreign parts; prohibited by Vat. 23 
lig. c. g. But allowed to be imported by Fat, 14 Car. 2. 
6. 11. See title Navigation As. 

LOITH, or LOYCH FISH, A large North: ſea- fiſn, 
mentioned in fat. 31 Ed. 3. fl. 3. c. 2. Vide Lobbe. 
LOLLARDS, Had their name from one Valter Lol- 
hard, a German at the head of them, who lived about 
the year 1315. And they were certain Hereticks, (in 
the opinion of thoſe times) that abounded here in Eng- 
land, in the reigns of King Edvard III. and Her. V. 
whereof Wickliffe was the chief in this nation. Szoxv?s 
Annals, 425. Spotſewood, in his Hiſtory of Scotland, ſays, 
The intent of theſe Lollards was to ſubvert the Chriſtian 
faith, the law of God, the church and the realm; and 
lo ſaid the fat. 2 Hen. g. c. 7. But that ſtatute was re- 
pealed 1 Ed. 6. c. 12, Scveral decrees were made by 
cur archbiſhops again{t thoſe Sectariſts, as well as fta- 
zutes; and the High Sheriff of every county was an- 
cently bound by his oath to ſuppreſs them. 3 rf. 41. 
dee title Hereſy, Theſe Lollards were in fact the founders 
of the Proteſtant religion. 


LOLLARDY, The doctrine and opinion of the Lol- 


| lards. See fat. 1 2 P. & M. c. 6. 


LOMBARDS. The company ſhall be anſwerable for 
their debts, 25 Ed. 3. fat. 5. c. 23. See titles Bills. of 


Exchange, 


. LOMBE, (Sir THOMAS,) How recompenſed for 
| Giſcovering the art of making, and working, the three 


Capital 1:alian engines, for making organzine filk, See 
Hat. 1 Geo, 2. c. b. : 1 1 


LONDON. 
LONDON. 


Tur MeTrOPOL 1s of this kingdom, formerly called 


Auguſta, has been built above three thoufand years, and 


flouriſhed for fifteen hundred years. Its Exchange, 
where merchants of all nations meet, is not to be equal- 
led; and for ſtatelineſs of buildings, extent of bounds, 
learning, arts and ſciences, trafſick and trade, this city 
gives place to none in the world. Stow. 

London is a County of itſelf. 4 It. 248. See this Dic- 
tionary, title Connties-Corporate. So it is a corporation by 
preſcription, known by ſeveral names. 2 I. 339, Q 
Warranto, paſſim. 

During the violent proceedings that took place in the 
latter end of the reign of King Charles II. it was, among 
other things, thought expedient tonew-model moſt of the 
corporation towns 1n the kingdom : for which purpoſe 
many of thoſe bodies were perſuaded to ſurrender their 
charters ; and informations in the nature of e Wars 
rants were brought againſt others, upon a ſuppoſed, or 
frequently a real forfetture of their franchiſes by negle& 
or abuſe of them; and the conſequence was, that the 
liberties of moſt of them were ſei{ed into the hands of 
the King, who granted them freſh charters, with ſuch 
alterations as were thought expedient; and during their 
ſtate of anarchy the Crown named al] their magiitrates. 


This exertion of power, though perhaps, in ſummo jure, 


it was for the molt parc ſtrictly legal, gave a great and 
juſt alarm; the new-modelling of all corporations being 
a very large flride towards eſtabliſhing arbitrary power; 
and therefore it was thought neceſſary, at the Revo- 
lution, to bridle this branch of the prerogative, at leaſt 
ſo far as regarded the metropolis, by fat. 2 N. & M. 
fo. 1. c. 8; which enaQts, that the franchiſes of the city 
of Landon ſhall never hereafter be ſeiſed or forejudged 
for any forfeiture or mudemeanor whatſoever. The Q 
IWarranto ag ainit Lenden iſſued in Trinity term, 35 C. 2, 
on which judgment was given in B. R. that the charter 
and franchiſes of the ſaid city ſhould be ſeiſed into the 
King's hands as forfeited. This judgment was reverſed 
by the above ar. 2 . A. and all officers and com- 


panies reſtored, &c.; and the act provided, that the 


Mayor, Commonalty, and Citizens of the city of London 
ſhould for ever thereafter be, and preſcribe to be, a Body 
Corporate and politic, &c.; and enjoy all their fran- 
chiſes, &c. See 3 Comm. 203, 4. Before this, by Magna 
Carta, c. 9, it was provided, that the city of Lendon 
ſhould have all their ancient uſages, liberties, and cuſ- 
toms which they had uſed to enjoy; which is confirmed 


by fat. 14 Ed. 3. fl. 1. c. 1. 
It is divided into twenty-ſix Vara, over each of 


which there is an Alderman ; and is governed by a Lord 
Mayor, who is choſen yearly, and preſented to the King, 


or in his abfence to his Juſtices, or the Barons ot the 
Exchequer at J/*/#in/ter. Chart. K Hen. III. 

Before the time of Henry III, the city was divided 
into twenty four Wards. By Parliament Anno 17 R. 2, 
Farringdon-without was ſevered from Farringdon-avithing 
and made a diſtinct ward. By charter EA 3, and pa- 
tent 4 Ed. 6, the King granted to the citizens and their 
ſucceſſors, the villa, manor, and borough of South 
wark ; whereupon, by an order of the Court of Mayor 
and Aldermen, confirmed by the Common Council, 


Southwark was made the 26th ward, by the name of the 
| Bridge-Iard-without ; on the laſt day of Jah, 4 Ed. 6. 


See Com, Dig, title London (A), 
Before 
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LONDON. 


B-fore and ſince the Conqueſt, to the time of Ric. J. 


London was governed by a Port-Reeve, and 1 K. 1. by 


two bailitts, and afterwards by a Mayor appointed by 
the King; but King John, in the 10th of his reign, 
granted them liberty to chuſe a Mayor. 2 /z/. 253. 


See 2 Stow. 450: Com. Dig. title Londen (C). The 
preſenting and ſwearing of the Lord Mayor at We/tmin- 


ter, to be on the gth of November, New Style. 24 Geo. 2. 
c. 43. JF 11; to be admitted and ſworn at Guldball, 
Lindon, the day preceding. Stat. 25 Geo. 2. c. 30. § 4. 
The Lord Mayor of Londen, for the time being, is 
Chief juſtice of gaol delivery; Eſcheator within the 
liberties, and Bailiif of the river Thames, &. He is a 
high officer in the city, having all Courts for diſtribu—- 
tion of juſtice under his juriſdiction, vu. The Court of 
Huſtings, Sheriff's Court, Mayor's Court, Court of 


Common Council, &c. 2 ff. 330. 


There are three ways to be a freeman of London: by 
ſervitude of an apprenticeſhip ; by birthright, as being the 
ſon of a freeman; and by redemption, . e. by purchaſe, 
under an order of the Court of Aldermen. 4 Mod, 145. 

'The child of a freeman, when of age, may, in con- 
ſideration of a preſent fortune, bar herſelf of her cuſ- 
tomary part, 2 Strange 947. An agreement on mar- 
riage, that the huſband ſhall take up the freedom of 
London, binds the diſtribution of his eſfects. 1 Strange 
455. See title Executor V. 9. 

King Henry IV. granted to the Mayor and Common- 
alty of London the afliſe of bread, beer, ale, &c. and 
victuals, and things ſaleable in the city. In London every 
day, except Sunday, is a market overt, for the buying 
and ſelling of goods and merchandiſe. 5 Rep. 85. But 
no perſon, not being a freeman of London, ſhall keep 
any ſhop or other place to put to ſale by retail any 
goods or wares, or uſe any handicraft trade for hire, 
gain or ſale within the city, upon pain of forfeiting 5/. 
8 Rep. 124: Chart. Car. I. 

Perſons making ill and unſerviceable goods in London, 
the chief officers of the company to which ſuch perſons 
do or ought to belong, may ſeize and carry them co the 
Guildhall, and have the goods tried by a Jury; and if 
found defective, they may break them, Sc. Trin. 34 
Car. 2. B. R. A perſon muſt be a freeman of London to 
be entitled to carry on merchandiſe there. Chart. Car. I. 

By charter Henry I. all the men of London, and all their 
goods ſhall be free from ſcot and lot, dane-gilt and mur- 
der; and from all toll, paſſage and Leſtage, and all 
other cuſtoms through all England and the ports of the 
ſea. So by charters 11 Hen. 3, and 50 H. 3. See 
4 Iuſt. 252, But he who claims theſe privileges muſt not 
only be a freeman, but an inhabitant of London. 1 U. 
Black. Rep. 206 : 4 Term Rep. 144. 

The cuſtoms of London are many and various. — They 
are againſt the Common Law, but made good by ſpe- 


_ cial uſage, and confirmed by act of Parliament. 4 /t. 


249: 8 Rep. 126. In ſetting forth a cuſtom or uſage in 
the city of London, it mult be ſaid antiqra civitas, or it 
will not be good. 2 Leon. gg. 

There 1s a cuſtom in London to puniſh by information 


in the Mayor's Court, in the name of the common ſer- 


jeant of the city, aſſaults on Aldermen, and affronting 

language, c. 7 Mod. 28, 29. 

Where a woman exerciſeth a trade in London, wherein 

her huſband doth not intermeddle, by the cuſtom ſhe ſhall 

have all advantages, and be ſued as a feme ſole mer- 
2 | 
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LONDON. 


chant : but if the huſband meddle with the trade of the 
wife, or carry on the fame trade, it is otherwiſe. 1 C 
63 * 3 Kb. 902. See titles Baron and Feme ; Bankrups, 

An arreſt may be made in London on the plaintitt'z 
entering his plaint in either of the Compters, and a ſor. 
jeant of London need not flew his mace when he arrel 
one; and the liberties of tne city extend to the ſubuch; 
and 7empie Bar. Fenk, Cen, 291. 0 

The cuy/{oms of the city of London ſhall be tried by the 
certificate of the Mayor and Aldermen, certified by the 
mouth of their Recorder, upon a ſurmiſe from the part 
alleging it, that the cuſtom ought to be thus tried; 
elſe it muſt be tried by the county. 1 I. 74: 4 Bury, 
248: Bro, Abr. title Trial. pl. 96. As, the cuſtom of 
diſtributing the effects of freemen deceaſed; (ſee this 


Dictionary, title Executor V. 9.) of enrolling appren- 


tices; or that he who is free of one trade may ule aug. 
ther ; if any of thete or other fimilar points come in 


iſſue. But this rule admits of an exception where the 


corporation of London is party, or intereſted in the ſuit: 
as in an action brought for a penalty inflited by the cuf. 
tom: for there the reaſon of the law will not endure o 
partial a trial; but this cuſtom ſhall in ſuch cale be ge. 
termined by a Jury. Hob. 85. In ſome caſes the Sherif 
of London's certificate ſhall be the final trial; as if the 
iflue be whether the defendant be a citizen of London or 
foreigner, in caſe of privilege pleaded to be ſued only 
in the city Courts, 1 //. 74. See this Dictionary, title 
Cuſtoms of London. 

Upon the cuſtoms of London concerning the payment 
of wharfage, Oc. by every freeman to the corporation, 
the trial ſhall not be by the mouth of the recorder, as 
cuſtoms generally are, but by the country, and a |ury 
from Sar;y adjoining. Moor. c. 129. 

The Mayor of London is to cauſe errors, defaults, and 
miſpriſions there to be redreſſed, under the penalty of 
1000 marks; and the conſtable of the Tower ſhall execute 
proceſs againſt the Mayor for default, Sc. 28 Kd. ;. 
c. 10. See flats. 17 R. 2. c. 12: 1 H.4. c. 15, by which 
latter the fine is to be at the diſcretion of the Juſtices, 

The ſeveral Courts within the city of London (and other 
cities and corporations throughout the kingdom) held 
by preſcription, charter, or act of parliament, are of 
a private and limited ſpecies. The chief of thoſe in 
Londen are the Sheriff's Courts, holden before their 
Steward or judge; from which a writ of error lies to 
the Court of Huſtings, before the Mayor, Recorder, and 
Sheriffs ; and from thence to Juſtices appointed by the 
King's Commiſſion, who uſed to fit in the church of St. 
Martin- le grand. F. N. B. 32. And from the judgment 
of thoſe Juſtices a writ of error lies immediately 
to the Houſe of Lords. 3 Comm. 80, . See this 
Dictionary, titles Courts; Court of Huftings ; Infericr 
Courts, &C. 

The Court of Requeſts, or Court of Conſcience for the 
recovery of debts not exceeding 405. was firſt eſtabliſhed 
in London, ſo early as the reign of Henry VIII. by an 
act of their Common Council: which however was cet- 
tainly inſufficient for that purpoſe, and illegal, till con- 
firmed by fat. 3 Fac. 1. c. 15, which has fince been e- 
plained and amended by „at. 14 Geo. 2. c. 10: 3 Con. 
81. See this Dictionary, title Courts of Conſcience ; and 
the Aadenda at the end of this volume. 

The gaol-delivery for the county of Midd/e/:r, as 


well as that for London, being held at the Old Bailey p 
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LONDON. 


tv of London, eight times in the year, it is by 
* a ths 3. c. 18, en that when ſuch Seſſion 
fall have begun before the Eiſoin-day of any Term, it 
may continue to be held, and be concluded notwith- 
fanding the fitting of the Court of King's Bench. 

And this Act, by fat. 32 Geo. 3. c. 48, is extended to 

the Middle/ex Seſſions. See title Fuftices of Gaol Delivery. 

After the fire of Londen, a Judicature was erected for 
determining differences relating to houſes burnt; and 
ſereral rules were laid down for rebuilding the city, 
the ſeveral ſtreets, lanes, Cc. The Lord Mayor and 
Aldermen were to ſet out markets; the number of 
pariſhes and churches was aſcertained, and a duty 
granted on coals for rebuilding of the churches, &c. 
See ſtats. 19 Car. 2. cc. 2, 3: 22 Car. 2. cc. 11, 14: 
25 C. 2. c. 10. 

A great variety of ſtatutes have been paſſed to regu- 
late various concerns of the city of Londen, beſides thoſe 
already alluded to: the following is a very ſhort ab- 
{ra of the purport of thoſe molt material. 

By Hat. Civ. London, 13 E. 1. ft. 5, None ſhall walk * 
the Nreets armed after c«r/2u; unleſs noblemen or their 
ſervants with lights; taverns and alehouſes ſhall be ſhut 
at curſex ; fencing ſchools i + buckler ſhall not be kept 
in London 3 none but freemen ſhall keep inns in the city; 
none ſhall be brokers in London but thoſe who are ad- 
mitted and ſworn by the Mayor and Aldermen ; (ſee 
pot, Brokers ;) the oficers of the city ſhall not be puniihed 
{or falſe impriſonment, unleſs it appear to be of malice. 

Proceedings on a foreign voucher and recoveries. Stat. 
Glouc, 6 Ed. I. cc. 11, 12: Artic, St. Glouc, correct. ꝙ E.1. 
Damages ſhall be aſſeſſed by the aſſize in novel diſ- 
ſeiin, and amercements ſhall be affered before the 
Barons of the Exchequer. Strat. Glouc. c. 14. Wines ſold 
contrary to the aflize ſhall be preſented to the Barons, 
Stat. Glouc, c. 15. 

The manner of proceeding for arrears of rents and 
ſervices. Stat. de Gawelet, 10 E. 2. 

Merchants of Londen free to pack their cloths, Star. 
1H. 4. c. 16. 

Freemen of Lendon may carry their goods to any 
Fair; or market notwithſtanding their bye-laws. Sat. 

H. 7. c. . 

F 2 victuallers, fiſhmongers, butchers, and 
poulterers to be under the rule of the Mayor and Alder- 
men. Stats. 31 E. 3. fl. 1. c. 10: 7 R. 2. c. 11. 

The 2d of September to be obſerved annually as a pub- 
lic Faſt; in commemoration of the dreadful fire in 1666, 
Kat. 19 Car. 2. c. 3. | 

See this Dictionary under the ſeveral titles following, 
and the ſtatutes referred to, for further information, 

Aldermen ; not to be elected yearly, but remain till they 
are put out for reaſonable cauſe. Stat. 17 R. 2. c. 11. 
Their negative in Common Council eſtabliſhed; Hat. 
II Geo. 1. c. 18. § 15. Repealed; fat, 19 Geo. 2. c. 8. 

Attaint ; proceedings in, regulated. Stats. 11 H. 7. 
0. 21. § 2: 37 H. 8. c. 5. 83. 

Ballaſtage; See flats. 6 Geo. 2. c. 29: 3 Geo. 2. c. 16. 

Blackavell-Hall ; market for the ſale of woollen cloth, 
to be held there every T hur/day, Friday, and Saturday; 
and regulations relating thereto, Stat. 8 & g V. z. 
. 9; and ſee fats. 4& 5 P. & M. c. 5. 526: 39 £1K... 
c. 20. F 12: 1 Geo. 1. c. 15. ö 

#:=vyers ; See flat. 8 E1iz. c. 10. 
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Bridges; See flat. 29 Geo. 2. c. 40, for pulling down 
the houſes on Lendon-Bridge, and regulating the paſſing 
of carriages thereon, thoſe paſſing from Landon on the 
Eaſt ſide, thoſe paſſing to it on the Weſt; and ſee Lamps. 

Brokers; to pay 40s. per ann, on their admiſſion by the 
Court of Aldermen, Stat. 6. Ann, c. 16. See Pawn- 
brokers. 

Buildings; regulated and divided into ſeven rates or 
claſſes ; their height, party-walls, Sc. determined. Pre- 
ventions againſt fire, (ſee Fire,) &c. Stat. 14 Geo. 3. c. 78. 

Butchers; not to ſlay beaſts within the walls of the city. 
Stat. 4 H. 7. c. 3. 

Carriers; regulation of their charges. Stat. 21 Geo, 2. 
c. 28. 

Carts; penalty on drivers riding on their carts, 10s. or 
20s, if owner of the cart, Sat. 1 Geo. 1. fl. 2. c. 57: 24 
Geo. 2. c. 43: 30 Geo. 2. c. 22: Owner's name and 


number to be put on them, Stati. 18 Geo. 2. c. 33: 30 


Geo. 2. c. 22: 7 Geo. 3. c. 44: 24 Geo. 3. f. 2. c. 273 
which alſo contain regulations for the behaviour of the 
drivers. 

Cattle; ſaleſmen not to buy cattle on the road. Stat. 
31 Geo. 2. c. 40. Regulations as to driving cattle, Stat. 
21 Geo. 3. c. 67. 

Churches; ſee ſtat. 1 Ann, ft. 2. c. 12: Buildings erected 
on any part of St. Paul's church-yard, (except the chap- 
ter-houſe) to be deemed common nuiſances. See alſo 
flats. 9 Ann. c. 22: 10 Ann. c. 11: 1 Geo. 1. c. 23, Cc. 
as to building 50 new churches by a duty on coals. 

Coaches and Chairs; See this Dictionary, title Coaches. 

Coals; See this Dictionary, title Ceals. 

Coopers Company; regulated by „at. 23 H. 8. c. 4. 
and ſee flat. 31 Eliz. c. 8. 

Corn; See this Dictionary, title Corn. 

Dyers; regulations as to journey men, ſervants, and 
labourers, Sat. 17 Geo. 3. c. 33. Controul of the Dyer" 
Company to prevent frauds in dying woollen goods. 
Stat. 23 Geo. 3. c. 15. 

Elections; of Aldermen and Common Council-men, are 
to be by freemen houſeholders, paying ſcot and lot, and 
having houſes of the value of 10/. a- year; and none ſhall 
vote at election of members of parliament, but livery- 
men that have been twelve months on the livery, not 
diſcharged from payment of taxes, nor having received 
alms, &©c. And freemen of London may diſpoſe of their 
perſonal eſtates by vill as they think fit, notwithſtanding 
the cuſtom of the city; but which cuſtom remains in 
force as to Inteſtates, and in caſe of marriage agree- 
ments. Stat. 11 Geo. 1. c. 18. See this Dictionary, titles 
Executer V. ; Marriage. 

Fiſh; for regulating Billing ſgate market, ſee fat. 10 
& 11H z. c. 24; powers given to the Fiſhmongers' Com- 
pany, /tat. 9 Ann. c. 26. As to the power of the Court 
of Mayor and Aldermen as Conſervators ef the river 
Thames ; and of their deputy the Water-bailiff; See flat. 
30 Geo. 2. c. 21. Foreftalling fiſh, ſee fats. 29 Geo. 2. 
c. 39: 33 Geo. 2. c. 27: 2 Geo. 3. c. 16. 

Fuel, and Billet- wood; regulations as to aſſiſing and 


making. Sars. 9 Ann. c. 15: 10 Ann. c. 6. 


Hay; regulating the weight and ſale of. Stats. 2 V. 
&S M. f. 2. c. 8: 8 . z. c. 17: 316. 1 
Geo. 3. c. 15. 7 

Horners ; See ſtat. 4 Ed. 4. c. 8, repealed by fat. 1 
Jac. I. c. 25; but revived by at. 7 Fac. I. c. 14. 
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Infarance z See this Dictionary, title Inſurance ; as to 
the Courts for trial of inſurance cauſes, and the eſtabliſh- 
ment of the Infurance Companies, 


Leather; regulations for the ſale and manufacture of, 


ſee Hats. 5 & GE. 6. c. 15: 1 Mar. ff. 3. c. 8: 1 Jac. 1. 
c. 22: 13 & 14 Car. 2 c. 7; (under which the market 
at Leadenhall for Leather is held every Tue/day;) 1 V. 


M. . 1. c. 33. 


Militia, embodying and regulating; See fats. 138 14 
Car. 2. c. 3: 26 Geo. 3. c. 107: 34 Geo. 3. c. 81: 35 
Geo. 3. c. —; and this Dictionary, title Militia. 

Oath of a freeman, altered by fat. 11 Geo. 1. c. 18. 


19. 

Oil; under the regulation of the Tallow-chandlers' 
Company. Sat. 3 H. 8. c. 14. 

Orphans” Fund; eſtabliſhed, regulated, and applied; 
See flats. 5 & 6 M. M. c. 10: 21 Geo. 2. c. 29: 
7 Geo. 3. c. 37. 5 | 

Painters, regulated, at. 1 Fac. 1. c. 20. | 

Paving, lighting, cleanſing, and watching; the pro- 
viſions of the ſtatutes for theſe purpoſes are various and 
minute, See „ats. 10 Geo. 2. c. 22: 11 Geo. 3. c. 29: 
And as to the Sunday toll at Blactfriars- bridge. Star. 
26 Geo. 3. c. 37. 

Phyſicians, apothecaries, and ſurgeons, ſubjected to 
the controul of the College of Phyſicians in London, and 
exempted from offices. See fats. 3 H. 8. c. 11: 5 H. 8. 
c. 6: 14 15 H 8. c. 5: 32 H. 8. c. 40: 34 & 35 
H. 8. c. 8: 1 Mary, f. 2. c. 9: 6 Will. 3. c. 4. The 
Companies of Barbers and Surgeons united, Hat. 32 H. 8. 
c. 42. The union diſſolved, and regulations made for 
the Surgeons“ Company. Sta! 18 Geo. 2. c. 15. 

Peer; Guardians of the work-nouſes appointed, and 
regulations as to the infant poor. Stat. 13 & 14 Car. 2, 
c. 12: 22 C23 Car. 2. c. 18: 2 Geo. 3. c 22. 
Seabers, in London ſubjected to the Commiſſioners of 
Sewers. Stat. 3 Fac. 1. c. 14. 

Shoe matters; regulated. Stat. 9 Geo. 1. c. 27. 

Si/k-throwers and weavers, regulation of their wages, 
Stats. 13 & 14 Car. 2. c. 15: 20 Car. 2. c. 6: 13 
Geo. 3. c. 68, 

SouTHWARK, regulations as to its market. Says, 28 
Geo. 2. cc. 9, 23: 30 Geo. 2. c. 31. As to paving and 
lighting, Cc. Stats. 6 Geo. 3. c. 24: 11 Geo. 3. c. 17. 

$pices; See this Dictionary, title Garlber. 

Siillyard ; See flat. 19 H 7 c. 23. | 

Streets; Scavengers are to be elected in London, and within 
the bills of mortality, in each pariſh, by the conſtable, 
churchwardens, c. to ſee that the ſtreets be kept clean; 
and houſekeepers are toſweep and cleanſe the ſtreets every 

ednejday and Saturday, under penalties. Stat. 2 V. Gl. 

2. c. 8. Further regulations are alſo made by fats, 
889 FV. z. c. 37: 6 Gel. c. 6. § 1: 18 Geo, 2, 
6. 23. 69 2, 3. | 

Taylors; their wages regulated in Londen and IJ ef- 
minſter. Stat. 7 Geo. I. c. 13. 

Thames; rules for the conſervation of. Stats. 4 H. 7. 


TE 27 H. 8. c. 18. 


it hes; of the pariſhes in Londen, ſettled by at. 37 H. 8. 

c. 12, according to a decree of the archbiſhop, &c. 
The tithes of the pariſhes in London, the churches 
whereof were burnt, were appointed ; none lefs than 
10cl fer ann nor above zcol per ann. to be aſſeſſed 


ang levied quarterly. Sat. 22 & 23 Car. 2. c. 15. 


LONGITUDE, 


IWater-vorks; to ſupply the city with water, See 2 
35 H. 8. c. 10: and 3 Jac. 1. c. 18: 4 Fac. 1. Te: 
as to the New River; and 7 Fac. 1. c. g, as to Chelicy 
Waterworks, 

Commiſſioners appointed for ſupplying the city gf 
London with water from the river Thames, &c. An 
caſting filth into water-courſes, incurs 40s. penalty, 
Stat. 8 Geo. 1. c. 26. 

Watermen ; for regulating their.fares, and the Com. 
pany of Watermen, and their conduct as to apprentices, 
their privilege from being preſſed, &c. See Pats, 2 U 
3P.& M. c. 16: 8 Flix. c. 13: 1 Fac. 1. c. 16: 11 
nn z. c. 21: 4& 5 Ann, cc. 13, 19: 2 Geo. 2. 
c. 26: 4 Geo. 2. c. 24: 10 Geo. 2. c. 31: 2Geo, 3. c. 28, 
the laſt act as to ſelling liquors, Cc. to ſeamen, and em- 
bezzling ſhips ſtores, Oc. 

Iharfage; regulations of rates of wharfage and cren- 
age, and the ſituation of wharfs, are ſettled by Hat. 22 
Car Bo . : 

Weights and Meaſures ; inſpectors of, appointed in the 
pariſh of St, Mary- le- bone. Stat. 10 Geo, 3. c. 23.481 
—132. 

WesTMINSTER. Several acts have been paſſed for the 


internal regulation of this diſtrict of the metropolis, - 


vx. a private ſtatute paſſed in 27 E/:z. continued and 
confirmed by fat. 16 Car. 1. c. 4, for the nomination 
and appointment of burgeſſes and chief burgeiies, The 
Hats. 29 Geo. 2. c. 25: 31 Geo. 2. c. 17, as to the ap. 
pointment of Conſtables and Annoyance-Juries, and the 
ſealing weights and meaſures. Sat. 31 Geo. 2. c. 25, 
(never carried into execution, ) for a free market. As to 
paving, cleanſing, and lightiag the ſtreets, ſquares, lanes, 
Sc. in Meſiminſter, and parts adjacent; See fats. 2 G. z, 
e. 21: 3 Geo. 3. c. 23: 4 Geo. 3. c. 39: [5, Geo, 3. 
c. 13: 26 Geo. 3. c. 102, impoſing certain ſtreet- toll: 
for thoſe purpoſes]: 5 Geo. 3. c. 50: 11 Geo. 3. c. 22: 
The fat. 14 Geo. 3. c. go, was paſſed for regulating the 
nightly watch within the fame precindts or boundaries, 
Wills. By flat. 11 Geo. 1. c. 18, $5 17, 18, Freemen of 


London were empowered to diſpoſe of their perſonal 


eſtates by will, as they think fit, notwithſtanding the cuſtom 
of the city; but which remains as before in caſes of in- 
teſtacy, and of agreements in conſideration of marriage, 
See this Dictionary, titles Fxecator V. 9; Marriage. 
LONDON ASSURANCE ; See Inſarance. 
LONGELLUS, A word uſed in T born's Chronicle, it 
ſignifies a coverlet. Corwe/l, 


LONGITUDE of a place, In geography, is an arch 


of the equator intercepted between the firſt meridian, 


and the meridian paſſing through the propoſed place; 


which 1s always equal to the angle at the pole, forined 
by the firſt meridian, and the meridian of the place. 
The firtt meridian may be placed 1 paſſing 
through any place, as London, Paris, Tenerife, & e. but 
with us it is generally fixed at London ; and the degrees 
of Longitude counted from it, will be either Eat or 
Weſt, according as they lie on the eaſt or welt fide of 


that meridian, 


In other words, to explain the ſubje& in a familiar 
manner, to thoſe wholly unacquainted with it, as by tne 
Latitude we learn the diitance North or South, fo by 
knowing the Longitude, we krow the diſtance from any 


| given place, Eaſt or Weſt; allowing for the difference of 


a degree 


divid 


tenure 
or Lo 
or glt 


LONGITUDF. 


i degree of Longitude at the equator (or middle of the 
globe) and at the Arctic Circle, Sc. ; 

The Longitude is, as before deſcribed, in other words, 
the diſtance of a place, Eaſt or Weſt, from that ima- 

nary line drawn from North to South, through a place 
hxed on for that purpoſe, and called the firit meridian, 
i. e, the meridian or boundary from whence we reckon, 
Eat or Weſt; ſo that by aſcertaining the Latitude and 
Longitude of a place, its ſituation on the natural or arti- 
fcial globe, with reſpect to all other places, is known, 

By flats 12 Aun. ft. 2. c. 15: 26 Geo. 2. c. 25: 30 
Geo. 3. c. 14, the Lord Admiral and Committiance:s of 
the Admiralty were appointed Commiſſioners to receive 
propoſals for the diſcovery of a method to aſcertain the 
Longitude at ſea : and were empowered to give rewards 
accordingly. Under Fat. 5 Geo. 3. c. 20, the Commiſ- 
ſioners may conltrutt and publiſh nautical almanacks, 
waich none muſt publiſh without their licence, under for- 
ſeiture of 20/. And by Hat. 14 Gee. 3. c. C5, (repealing all 
former acts, except ſuch clauſes of them as relate to the 
authority cf the Commithoners,) rewards of 5, ocol. 


| 7,50c/. and 10, O00. are offered to the diſcoverer of a 


method to find the Longitude ; in the firlt inſtance if de- 
termined within one degree, in the ſecond if within two- 
thirds, and in the laſt it within half a degree. And by 
this flatute, and fats. 21 Geo. 2. c. 523 30 Gro. 3, 
6. 14, the Commiſſioners may alſo grant ſmaller rewards 


for leſs uſeful diſcoveries on the ſame account, not ex- 


ceeding 5,000/. under each ſtatute, 

Alſo by fat. 16 Geo. 3. c. 6, if any ſhip diſcovers a 
paſſage between the Atlantic and Pacific oceans beyond 
the 52d degree of North latitude, the owner or com- 
mander, if a King's ſhip, ſhall receive 20,000/. ; and 
5,cool, ſhall be given in like manner to the firſt ſhip that 
{hall approach within one degree of the North Pole. 

LOQUELA, Au imparlance ; /oquela fine die, a re- 
ſp.te in law to an indefinite time. Paroch. Antig. 210. 

LORD, deminus.] Aword or title of honour, diverſely 
uſed, being attributed not only to thoſe who are noble 
by birth or creation, otherwiſe called Lords of Parlia- 
ment, and Peers of the realm; but to ſuch, ſo called by 
the curteſy of Eugland, as all the ſons of a duke, and the 
eldeſt ſon of an earl; and to perſons honourable by of- 
fice, as the Lord Chief Juſtice, &c. and ſometimes to a 
private perſon, that hath the fee of a manor, and conſe- 
quently the homage of the tenants within his manor; 
for by his tenants de is called Lord. In this laſt ſignifi- 


cation, it is moſt uſed in our law- books; where it is 


divided into Lord Paramount, and Lord Meſue; and Very 
Lerd, &c. Old. Nat. Br. 79. See titles Mean ; Nobility ; 
Parliament ; Peers. 


LORD HIGH ADMIRAL; See Admiral. 


| 
LORD IN GROSS, F. N. B. fel. 3. Is He that is 


Lord, having no manor, as the King in reſpect of his 


Crown. 451d. fol. 5; and there is a caſe wherein a pri- 


rate manis Lord in groſs, viz, A man makes a gift in tail 
of all the land he hath, to hold of him, and dieth; his 
heir hath but a ſeigniory in groſs. F. X. B. 8. 

LORD or a Maxon; See Copyhold. 

LORD AND Vassar. In the time of the feodal 
tenures, the grantor of land was called the Proprietor, 
or Lord ; being the perſon who retained the dominion 
or ultimate property of the feud or fee: and the gran- 


— 


LOTTERIES. 


tee, who had only the uſe of poſſeſſion, according to 
the term of the grant, was ſtiled the Feudatary or Vaſſal, 
which was only another name for the tenant or holder 

of the lands; though, on account of the prejudices we 

have jultly conceived againſt the doctrines which were 
aſterwards grafted on this ſy ſtem, we now uſe the word 
waſ/a!, opprobriouſly as ſynonymous to ſlave or boudman. 
2 Conm. 53. See this Dictionary, title Tenures. 

LORDS MARCHERS; See Wales. 

LORIMERS, Fr. Lormiers, from Lat. /orzm.] One 
of the companies of Lenden, that make bits for bri- 
dles, ſpurs, and ſuch like ſmall iron ware, mentioned in 
flat. 1 R. 2. c. 12. 

LCS!NGA, A flatterer, or ſycophant. Brempt. Chron, 
Fag. 991. ö 

LOT, A contribution, or duty. See Scat. 

LOT or LOI H, The thirteenth diſh of lead in the 
mines of Der/;/irc, which belongs to the King. E/cheat. 
Auno 16 Ed. 1. See Cee. 

LOTHEKWIIE, or LEYERVWIT, A liberty or 
privilege to take amends of him that defileth a bond. 
woman without licence; Raftail”s Expoſition of Words ; 
ſo that it is an amends for lyiag with a bond-woman. 
Cowell, See Lairavite, 

LOTTERIES. Several ſtatutes have been from time 
to time made for raifing money for the uſe, of Govern- 
ment, by way of Lottery. Theſe State Lotteries are 
publicly drawn, by commitlioners appointed, according 
to ſchemes, which vary with almoſt every year. 

It has been a diſputed point among politicians, whe- 
ther the benefits of a Lottery arifing from the large ſum 
thus voluntarily ſubſcribed to the exigencies of the Go- 
vernment, are not more than counterbalanced by the 
evils through this means introduced, formeily by private 
Lotteries, and, of late years, by the more pernicious mode 
of gambling by in/urance of numbers. Repeated at- 
tempts have been made to repreſs this fatal miſchief, 
and the meaſure of treating the perſons taking money 
for inſurance as rogues and wagabonds, ſeems to have 
been attended with the molt ſucceſs, The following is a 
ſhort ſummary of the aQs now in force on this ſubject. 
See allo this Dictionary, titles Adwvert;/ements ; Gaming. 

Statute 10 & 11.3. c. 17, Declares ALL Lotteries 
public nuiſances ; and all patents for Lotteries ws:d, and 
againſt law; (the State Lotteries are all managed 
under annual acts of par'iament paſſed for each ;) im- 
poles a penalty of 500/. on every proprietor of a private 
Lottery, and 2z0l. on each adventurer, 

Stat. g An. c. 6, Commands Juſtices of Peace to aſſiſt 
in ſuppreſſing private Lotteries. ; 

Stat. 10 Ar. c. 26, Impoſes the like penalty of 500/. 
on perſons keeping offices for illegal inſurances on mar- 
riages, &c. under various pretexts. 

Stat. 5 Geo. 1. c. 9, puts the ſale of Chances on the 
footing of private Lotteries, and impoſes a penalty of 
1007. (above all other penalties), recoverable by the 
perſons poſſeſſed of the ticket, the chance of which was 
fold; and the offender may alſa be committed to the 
county gaol for a year. 

Stat. 8 Geo. 1. c. 2, impoſes a penalty of 500 on 
perſcns keeping offices for the diſpoſal of houſes, lands, 
advouyms, Kc. by Lottery; and adventurers to forfeit 
double the ſum contributed, 
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LOTTERIES. 


This ſtatute and thoſe of 16 & 11 V. 3, and q Ann. 
above mentioned, are explained and rendered more 
effectual by /ar. 12 Geo. 2. c. 28, which impoſes 10ʃ. 
penalty on juſtices neglecting their duy under thof, 


acts; and prohibits the games of Ace of Hearts, Pbaroaby 


Baſſet, and Hazard, as Lotteries, and impoſes gol. pe- 
nalty on the players: and ſee fat. 13 Geo. 2. c.19, as 
to the game of Pa/age and other games with dice. 

Stats. 9 Geo. 1. c. 19, and 6 Geo. 2. c. 35, impoſe a 
penalty of 200/, and a year's impriſonment, on perſons 
ſelling tickets in, or publiſhing ſchemes of, any Foreign 
Lottery. Ireland is excepted under fat, 22 Geo. 3. c. 47. 
Stat. 29 Gee. 2. c. 7. provides that offences againſt the 
Englih acts againſt private Lotteries, though committed 
in Ireland, ſhall be liable to all the penalties impoſed, as 
if they were committed in England; [but qu. how far 
this act is in force ſince fat. 23 Geo. 3. c. 28? See this 
Dictionary, title /reland.] | 

By fat. 22 Geo. 3. c. 47, All Lottery-office keepers 
maſt take out a licence from the Stamp- office, for which 
they pay 5o/. Offices to be open only from eight in the 
morning to eight in the evening (except the Saturday 
evening preceding the drawing). The ſale of chances 
(and ſhares of tickets not their own), prohibited under 
Fol. penalty; ſhares to be ſtamped. | 

By flat. 27 Geo. 3. c. 1, All unlicenſed Lottery- office 
keepers, and all perſons, directly or indirectly, as principals 
or ſervants, ſelling chances, or inſuring or cauſing any 
perſon to inſure for or againſt the drawing of any 


ticket in any State Lottery, ſhall be deemed rogues and 


wagabonds within the ſtr ict letter of far. 17 Geo. 2. c. 5, 
and other ſtatutes relating to vagabonds. But the pro- 
prietor of a whole ticket may inſure it, for its value only, 
with a licenſed office-keeper for the whole time of draw- 
ing, (from the time of the inſurance,) under a bond fide 
agreement (without ſtamps). Perſons convicted as va- 
abonds are diſcharged from the pecuniary penalties. 
LOVE. Provoking unlawful Love, was one ſpecies of 
the crime of witchcraft, puniſhable by Fat. 1 Jac. 1. 
c. 12, now repealed, | | 
LOURCURDUSs, A ram or bell-wether. Cowell. 


LURGULARY, The _— any corrupt or poiſon- 


ous thing in the water, was ſtyled /owrgu/ary, and felony. 
Stat. pro Stratis Londen, Anno 1573. 

LOWBELLERS, Such perſons as go out in the 
night-time with a light and a bell, by the fight and noiſe 
whereof birds fitting upon the ground become ſtupified, 
and fo are covered and taken with a net: the word is 
derived from the Sax. /ow, which ſignified a flame of 
fire. Autig. Warxick. p. 4. | 

LOWBOTE, A recompence for the death of a man 
killed in a tumult, or, as we ſay, by the mob. Comvell. 

LUDI DE REGE & REGINA, Playing at cards, 
ſo called, becauſe there are Kings and Queens in the 


LYNN. 


whereof lands and rent- charges were frequently given to 
ariih churches, Oc. Kenner's Gleſ. 
LUNATICK, See this Dictionary, title Tier 44 
Lunaticks. 


_ LUNDA, A weight or meaſure formerly uſed here, 


Lunda anguillarum conſtat de 10 Sticis, Fleta, li, 2. 


cap. 12. 

LUNDRESS, A ſterling filver penny, which had it. 
name from being coined only at London, and not at the 
country mints. Lownds's Kay on Coin, p. 17. 

LUPANATRIX, A bawd or ſtrumpet : and by the 
cuitom of London, a conſtable may enter a houſe, and 
arreſt a common ſtrumpet and carry her to priſon, 3 17. 
206, Ce: Clauſ. 4 Ed l. p. 1. n. 16. 

LUPINUM CAPUT GERERE, Signified to be 
outiawed, and have one's head expoſed like a wolf“, 
with a reward to him that ſhould bring it in. Plac. Corey, 
4 Johan. Not. 2. See Outlawry. 

LUPLICETUM, Lat.] A hop- garden, or place 
where hops grow. 1 It. 4. | 

LUSHBURGHS or LUXENBURGHS, A baſe fort 
of foreign coin, made of the likeneſs of Eg/;/h money, 
and brought into Exgland in the reign of King EAw. III. 
to deceive the King and his people: on account of which, 
it was made treaſon for any one wittingly to bring any 
ſuch money into the realm, knowing it to be falſe. Sat. 
25 Ed. 3. fl. 5. c. 2: 3 Int. 1. | | 

LUSTRINGS, A company was incorporated for 
making, dreſling, and luſtrating Alamodes and Luflrings 
in England, who were to have the ſole benefit thereof, 
confirmed by the following ſtatute ; by which no foreign 
ſilks known by the name of Luſtrings or Alamodes are 
to be imported, but at the port of London, &c. Stat: & 
10 W. z. c. 43. See titles Silit; Navigation Acts. 

LUXURY. There were formerly various laws to te- 
ſtrain exceſs in apparel, all repealed by fat. 1 Zac. 1. 


c. 25. But as to excels in diet, there ſtill remains one 


ancient ſtatute unrepealed, wiz. 10 Ed. 3. fl. 3, which 

ordains, that no man ſhall be ſerved at dinner, or ſupper, 

with more than two courſes; except upon ſome great 
holydays there ſpecified, in which he may be ſerved with 

three, 4 Comm. 170, 1. 

LYEF-YELD, (i. e. GELD,) LEF-SILVER, 4 
ſmall fine or pecuniary compoſition, paid by the culiom- 
ary tenant, to the lord for leave to plow or ſow, Oc. 
Somn. of Gawvel-kind. 

_ LYING-IN-HOSPITALS; See Hoſpitals, 
LYMPUTTA, A lime-pit. Cowell. 
LYNDEWODE, Was a doctor both of the civil and 

canon laws, and dean of the arches, He was ambaffador 


for Henry V, into Portugal, anno 1422, as appeareih 


by the preface to his Commentary upon the Provincial. 
Covell, 


„ 


„ e 


LYNN, An act for regulating worſted- weavers and 
their apprentices in the town of Lynn, &c. See fiat. 14 
& 15 H. 8. c. 3. 


pack. Cowell. 
LUMINARE, A lamp or candle, ſet burning on the 
altar of any church or chapel; for the maintenance 
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MAC 


Is the letter with which perſons convicted of 
I Manſlaughter are marked on the brawn of 
I the left thumb. See far. 4 H. 7. c. 13. 


MACE ; See Spices ; Navigation As. 


MACE-GRIEFE, or MACE-GREFFS, Mache- 
carii.] Such as willingly buy and ſell ſtolen fleſh, know- 
ing the ſame to be ſtolen. Britten, c. 29: Crompton's 
Fufice of Peace, fol. 193. Vide Leges Inc, c. 20. 

MACE-CARIA, MACHEKUNA, Macella.] The 
geſn market or ſhambles. Corvell. 

MACHECARIUS, A butcher. Corvell. Leg. Ed. 
Rig c. 39. | 

MACHECOLLARE or MACHECOULARE, from 
the Fr. Maſchecoulis.] To make a warlike device, eſpe- 
cially over the gate of a caſtle, reſembling a grate, 
through which ſcalding water or offenſive things may 
be thrown on pioneers or aſſailants, 1 . 5. a. 

MACIO, A maſon. Cowell. 

MACKAREL, May be ſold on Sanday; fat. 10& 11 
V. 3. c. 24. H 29. 

MADDER, To be imported unmixed. 13 & 14 
Car. 2. c. 30; repealed 15 Car, 2. c. 16.4 3. Tithes of 
Madder ſettled, fats. 31 Geo. 2. c. 12: 5 Geo. 3. c. 18. 
See title Tithes, Penalty of ſtealing, or deſtroying Mad- 
de--roots. Stat. 31 Geo, 2. c. 35: to make ſatisfattion to 


the owner, and pay 10s. to the poor; and for the ſecond 
ofence to be impriſoned three months, 


MADNING- MONEY, Old Roman coins, ſometimes 
found about Dur/Zable, are ſo called by the country peo- 
ple: they ſeem to retain this name from Magintum, uſed 
by the Emperor Antoninus, in his Itinerary, for Dun/- 
tale, Camden. 

WADRIGALS, An old word, ſignifying country 
ſongs. Cowell. 

MAEREMIUM, from Fr. Meręſine.] Properly ſig- 
es any fort of timber, fit for building; /ex guodvis 
"&:riamen. Clauſ. 16 Ed. 2. n. 3. 

_ MAGBOTE or MAGBOTE, from the Sax. Mæg. 
1. e. Coonatus & bete, compenſatio.] A compenſation for 
the laying or murder of one's kinſman, in ancient times, 
hen corporal puniſhments for murder, Cc. were ſome— 
umes commuted into pecuniary fines, if the friends and 
15.4100s of the party killed were ſo ſatished. Leg. Ca- 
ul, & 2. 

; MAGICK, Magia, Necromantia,] Witchcraft and 
dorcery. See Conjuration. 

MAGISTER, This title, often found in old writings, 
ſigniñed that the perſon to whom attributed had attained 


dome degree of eminency in ſcientia aliqua, præſertim li- 


Fraria 3 and formerly thoſe who are now called deter, 
were termed æagiſtri. 


4 


M A G 


MAGISTRATE. magifratus.] A Ruler; and he is 
ſaid to be cuſfos utriu/que tabule : the keeper or pre- 
ſerver of both tables of the law. If any magiſtrate, or 
miniſter of juſtice, is ſlain in the execution of his office, 
or keeping of the peace, it is murder for the contempt 
and diſobedience to the King and his laws. 9 Co. 

The molt univerſal public relation by which men are 
connected together is that of government; namely, as 
governors and governed, or in other words as Magi/- 
trates and People, Of Magiftrates ſome alſo are ſupreme, 
in whom the Sovereign Power of the State reſides : 
others are ſubordinate, deriving all their authority from 
the ſupreme Magiſtrate, accountable to him for their 
conduct, and acting in an inferior ſecondary ſphere. 
In all tyrannical Governments the Supreme Magiſ- 
tracy, or the right of both mating and enforcing laws, is 
veſted in one and the ſame man, or one and the ſame 
body of men : and wherever theſe two powers are united 
together, there can be no public liberty. The Magiſ- 
trate, [or Magiſtracy,] may ena& tyrannical laws, and 
execute them in a tyrannical manner: ſince he is poſ- 
ſeſſed, in quality of diſpenſer of juſtice, with all the power 
which as legiſlator he thinks proper to give himſelf. But 
where the legiſlative and executive authority are in diſ- 
tinct hands, the former will take care not to entruſt the 
latter with ſo large a power as may tend to the ſubverſion 
of its own independence, and therewith of the liberty of 
the Subject. In England, therefore, this Supreme Power 
is divided into two branches; the one Legiſlative, to 
wit, the Parliament, conſiſting of King, Lords, and 
Commons; the other Executive, conſiſting of the King 
alone, | 

His Majeſty's Great Officers of State, the Lord Trea- 
furer, Lord Chamberlain, and principal Secretaries, or the 
like, are not, in the capacity of ſubordinate Magiſtrates, 
in any conſiderable degree the obje& of our laws; nor 
have they any very important ſhare of Magiſtracy con- 
ferred upon them; except that the Secretaries of State 
are allowed the power of commitment in order to bring 
otfenders to trial: 1 Leon. 70: 2 Leon, 175: Comb. 143: 
5 Med. 84: Salt. 247: Carth. 291. See this Dictionary, 
titles Commitment ; Arreſt. As to the office and autho- 
rity of the Lord Chancellor and the other Judges of the 
ſuperior Courts of Juſtice; fee this Dictionary under 
thoſe titles. The rigats and dignities of Mayors and 
Aldermen, or other Magiſtrates of particular Corpora- 
tions, are more private and trialy municipal rights, de- 
pending entirely upon the domettic Conilitation of their 
reſpective franchiſes, The Magiſtrates and Officers 


| whete rights and duties are moſt generally in uſf-, and 


have a juriſdiction and authority diſperſedly throughout 
the kingdom, are principally theſe, Sheriffs 3 Coroners ; 
Juſtices of the Peace; Cenftatles ; Surveyors of the High- 
avays; a d Qverteers of the Poor, Ses all theſe titles in 
this Dittio.,ary ; and 1 Comm. c. 2. 
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MAGNA 


The negligence of public officers entruſted with the 
adminiſtration of juſtice, makes the offender liable to be 


fined, and in very notorious caſes will amount to a for- 


feiture of the othce, if it he a beneficial one. 4 Comm. 


140. See further this Dictionary, titles Office ; King; 


Parliament; Cenſtable; &c. : 

MAGNA ASSISA ELIGENDA, A writ directed 
to the Sheriff, to ſummon four lawful Knights before the 
Juſtices of Aſliſe, there upon their oatis to chooſe twelve 
Knights of the vicinage, &c, to pais upon the great 


aſſiſe, between . B. plaintiff, and C. D. defendant, Oc. 


Reg. Orig. 8. See titles Jury; Ale. | 


MAGNA CHARTA, 


(Or, as it is always ſpelt by Blackſtone, MAGNA 
CARTA:) | 
The GargAT CHARTER OT LIBERTIES granted 


in the ninth year of King Henry 111.—lt is fo called, 
either for the excellency of the laws therein contained, 


or becauſe there was another Charter called the Char- 
rer of the Foreſt, eſtabliſhed with it, which was the leſs 
of the two; or in regard of the great troubles in ob- 


taining it, and the remarkable ſolemnity in denouncing 
excommunication and anathemas againſt the breakers 
thereof: Spelman calls it, Auguſtiſſimum Anglicarum Liber- 
tatum Diploma; & Sacra Auchora. 

award the Conſeſſor granted to the Church and 
State ſeveral privileges and liberties by Charter; and 
ſome were granted by the Charter of King Hen. I. After- 
wards Stephen, and Heu. II. confirmed the Charter of 
Hen. I; and Rich. I. took an oath at his coronation to 
obſerve all juſt laws, which was an implicit confirmation 
of that Charter; and King John took the like oath: 
this King, likewiſe, after a difference between him and 
the Pope, and being imbroiled in wars at home and 


abroad, particularly confirmed the aſorementioned Char- 


ter, with further privileges, but ſoon after broke it, and 


thereupon the Barons took up arms againſt him, and 
his reign ended in wars. To him ſucceeded Hen. III. 


who in the 37ih year of his reign, after it had been ſe- 


veral times confirmed by him, and as often broken, came 


to I eſiminſter Hall, and in the preſence of the Nobility 
and Biſhops, with lighted candles in their hands, Magna 
Charia was read: the King all that while laying his 
hand on his breaſt, and at laſt ſolemnly ſwearing faith- 
fully and inviolably to obſerve all things therein con- 


- tained, as he was a Man, a Chriſtian, a Soldier, and a 


King : then the Biſhops extinguiſhed the candles, and 


threw them on the ground; and every one ſaid, Thus 


It him be extinguiſhed, and flink in hell, auho violates this 
Charter upon which the bells were ſet on ringing, and 
all perſons by their rejoicing approved of what was done. 

But, notwithſtanding this very ſolemn confirmation of 
this Charter, the very next year King Henry invaded the 
rights of his People, till the Barons levied war againſt 


him; and after various ſucceſs, he confirmed this Char- 


ter, and the Charter of the Foreſt, in the parliament of 
Marlbridge, and in the 52d year of his reign. His ſon, 


Edu. l, confirming theſe Charters, in the 25th year of 


his reign, made an explanation of the liberties therein 
ranted to the People; adding ſome which are new, 


called Articuli ſuper Chartas; and Magna Charta was 
not confirmed then only, but more than thirty times 


ſince. Co. Litt. $1, See this Dictionary, title Liberty. 
8 


| 


l 


CHARTA. 


This excellent ſtatute, or rather body of ltatutelyy, . 
that time ſo beneficial to the Subject, and of ſuch grey 
equity, is the moſt ancient written law of the land. If 
is divided into thirty-eight chapters; the 111 of ich 
after the ſolemn preamble of its being made for the ho. 
nour of God, the exaltation of Holy Church, and ameyg. 
ment of the kingdom, Sc. ordains, That the Church of 
England ſhall be free, and all eccleſiaſtical perſons enjy, 
their rights and privileges. The 2d is of the nobili;y, 
knights-ſervice, reliefs, Sc. The 3d concerns heir,, 
and their being in ward. The 4th direQs guardians (4; 
heirs within age, who are not to commit waſte, The zu 
relates to the cuſtody of lands, Sc. of heirs, and deli. 
very of them up when the heirs are of age. The chi; 
concerning the marriage of heirs. The 7th appoint 
dower to women, after the death of their huſbauds, 3 
third part of the lands, Cc. The 8th relates to ſherif; 
and their bailiffs, and requires that they ſhell not ſeize 
lands for debts where there are goods, Sc. the ſurcq 
not to be diſtrained, where the principal is ſuficient. 


The gth grants to Lenden, and all cities and towns, their 


ancient liberties. The 10th orders, that no diſtreſ a 
be taken for more rent than is due, &c. By the 11th 
the court of Common Pleas is to be held in a certain 
place. The 12th gives aflifes for remedy, on dilleifin 
of lands, &c. The 13th relates to alli{es of darrcin 
preſentment, brought by eccleſiaſtics. The 14th enaQs, 
that no freeman ſhall be amerced for a fault, but in pry. 
portion to the offence ; and by the oaths of lawful men, 
The 15th, no town ſhall be diſtrained to make bridges, 
Sc. but ſuch as of ancient times have been accuſtomed, 
The 16th is for repairing of ſea-banks and ſewers, 
The 17th prohibits ſheriffs, coroners, Oe. from holding 
pleas of the Crown. The 12th enacts, that the King', 
debtor dying, the King ſhall be firſt paid his debt, Cc, 
The 19th directs the manner of levying purveyance 
for the King's houſe. The zoth concerns caſtleward, 
where a knight was to be dillrained for money for keep- 
ing his caſtle, on his neglect. The 21| forbids ſherit!s, 
bailiffs, &c. to take the horſes or carts of any perſon to 
make carriage without paying for it. By the 22d the 
King is to have lands of felons a- year and a day, and aſter- 
wards the lord of the fee. The 23d requires wears to 
be put down on rivers. The 24th directs the writ pro- 
cipe in capite, for lords againſt tenants offering wrong, 
Sc. The 25th declares that there ſhall be but one mea- 
ſure throughout the land. The 26th, inquiſition of lite 
and member, to be granted freely. The 27th relates to 
knight's-ſervice, petit-ſerjeanty, and other ancient te- 
nures; (taken away together with wardſhip, &c. by fat, 
12 Car. 2. c. 24. See title Teaures.) The 28th direQs, 
that no man ſhall be put to his law, on the bare ſug- 
geſtion of another, but by lawful witneſſes. The 29th, 
no freeman ſhall be diſſeiſed of his freehold, impri- 
ſoned and condemned, but by judgment of his peers, or by 
the law of the land. The zoth requires that merchant 
ſtrangers be civilly treated, Sc. The z iſt relates to te- 
nures coming to the King by eſcheat. By the 32d no 
freeman ſhall ſell land, but ſo that the reſidue may anſwer 
the ſervices. The 33d, patrons of abbeys, (Fc, ſhall 
have the cuſtody of them 1n the time of vacation. The 
34th, a woman to have an appeal for the death of her 
huſband. The 35th directs the keeping of the county- 
court monthly, and alſo the times of holding the ſheriff's 
torn, and view of frank-pledge. The 436th makes 1! 
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MAGNA CHARTA, 


unlawful to give lands to religious houſes in Mortmain. 
The 37th relates to eſcuage, and ſubſidy, to be taken as 
uſual, And the 38th ratifies and confirms every article 
of this great charter of liberties. ; 

The following is Black/one's ſummary of this celebrated 
fatute, and its occaſion and effect. 

In King John's time, and that of his ſon Henry III. 
the rigours of the feodal tenures and the foreſt laws were 
ſo warmly kept up, that they occaſioned many infurrec- 
tions of the Barons or principal Feudataries; which at 
laſt bad this effect, that at firit King John, and after- 
wards his ſon, conſented to the two famous Charters of 
Engliſh liberties, Magna Carta and Carta de Foreſtd. 
Ot cneſe the latter was well calculated to redreſs many 
grievances and encroachments of the Crown in the exer- 
tion of Foreſt Law ;z and the former confirmed many li- 
herties of the Church, and redrefſed many grievances 
incident to feodal tenures, of no ſmall moment at the 
time; though now, unleſs conſidered attentively, and 
with this retroſpect, they ſeem but of trifling concern. 


But beſides thele feodal proviſions, care was allo taken 
by Magna Carta to proteòt the Subject againſt other op- 
preſſous, then frequentiy ariſing from unrealonable 
amercements, from illegal diſtroſſes, or other proceis 
for debts or ſervices due to the Crown, an! from the 
tyrannical abuſe of the pr: rogativ2 of purveyance and 
pre-emption. It fixed the torteiture of lands for felony 
in the ſame manner as it ſtill remains; prohibited for the 
future the grants of excluſive fiſhe:ies ; and the erection 
of new bridges, ſo as to oppreis tie neighbouraood, 
With reſpect to private rights, it eſtabliſhed the te ſtamen- 
tary power of the Subject over part of his pe rſonal eſtate, 


the reſt being diſtributed among his wife and children: 


It laid down the law of Dower as it hath continued ever 
bace; and prohibited the appeals of women, unleſs for 
the deach of their huſbands. In matters of public police 
and national concern, it enjoined an uniformity of weights 
aud meaſures; gave new encouragements to commerce, 
by the protection of merchant- ſtrangers; and forbade 
the alienation of lands in mortmain, With regard to the 
adminiſtration of juſtice, beſides prohibiting all denials 
or delays of it, it fixed the Court of Common Pleas at 
Wnin/er, that the ſuitors might no longer be haraſſed 
with following the King's perſon in all his progreſſes; 
and at the ſame time brought the trial of iſſues home to 
the very doors of the ſreeholders, by directing afſiſes to 
be taken 1a the proper counties, and eſtabliſhing annual 
circuits. It alſo corrected ſome abuſes then incident to 


the trials by wager of law and of battel ; directed the 


regular awarding of inqueſts, for life or member; pro- 
libiting the King's inferior Miniſters from holding pleas 
of the Crown, or trying any criminal charge, whereby 
many forfeitures might otherwiſe have unjuſtly accrued 
to the Exchequer ; and regulated the time and place of 
holding the inferior tribunals of juſtice, the County 
Court, Sheriff's Tourn, and Court-leet. It confirmed 
and eſtabliſhed the liberties of the city of Londen, and all 
other cities, boroughs, towns, and ports of the king- 
dom. And laſtly, (by which alone it would have merit- 
ed the tice that it bears, of the Great Charter,) it pro- 
tected every individual of the nation in the free enjoy- 
ment of his life, his liberty, and his property, unleſs 
declared to be forfeited by the judgment ot his peers, or 
the lay ol the land, 4 Comm. c. 33. 2. 423» 4. 


| 


MAIHEM. 
The following are the words of the celebrated. 29;h 


chapter of Magna Charta, the foundation of the liberty- 


of Engliſhmen, 

& Nullus liber homo capiatur, vel impriſonetur, aut diſ- 
ſeiſfatur de libero tenemento ſuo vel libertatibus wel liberis 
conſuetudimbus ſuis, aut utlagetur, aut exulet, aut alique 
modo deſiruatur, nes ſuper cum ibimus, nec ſuper eum mitre- 
mus, niſi per legale judicium parium ſuorum wel per legem 
terre.— Nulli vendemus, nulli negabimus, aut differemus 
rectum wel juſtitiam.”? See this Dictionary, title Liberty. 

MAGNA PRECARIA, A great or general reap- 
day. And in 21 K. 2, the lord of the manor of Harrow 
on the Hill, in Com. Middleſex, had a cuſtom that by 
ſummons of his bailiff on a general reap day, then called 
Magna precaria, the tenants ſhould do a certain number 


of days work for him; every tenant that had a chimney, . 


being obliged to ſend a man. Phil. Parvey. p. 145. 


MAGNUM CENTUM, The great hundred, or fix. 


ſcore. Chart. 20 U 2. 
MAGNUS PORTUS, The town and port of Per:/- 


mouth, 


MAHEMiATUS, Maimed or wounded. 


MAH: MERIA, The temple of Mabomet; and be- 


cauſe the geſtures, noiſe, and ſongs there, were ridicu- 
10us to the Chriſtiaus, therefore they called antic dan- 
cing, and any thing of ridicule a momerie. Mat. Paris. 

MalDs. Taking them away unmarried, u icheut con- 
ſent of ſather or mother or their guardians, is puniſhable 


by fat. 4 5 P & M. c. 8. See this Dictionary, title 


Guardian, I. 1; Marriage; Rape. 
MAIDEN ASsISEs, Is when at any aſſiſes no per- 
ſon is condemned to die. 


MAIDEN RENTS, A noble paid by every tenant in 


the manor of Bulth, in Com. Radner, at their marriage; 
anciently given to the lord for his omitting the cuſtom of 
Marcheta, (ſee title Marchet.) More probably a fine for 
a licence to marry a daughter, 

M AIGNAGIUM, Fr. maigner, i. e. faber erarius.] 
A brafier's ſhop; though ſome lay it ſignifies a houſe. 
Lib Ram, F 265, 

MAIHEM or MAYHEM, maihemium, from the 
Fr. mehaigne, 1. e. membri mutilationem.] A Maim, 
wound, or corporal hurt, by which a man loſeth the uſe 
of any member, proper for his defence in fight. As if 
a man's ſkull be broke, or avy bore broken in any other. 
part of the body; a foot, hand, finger, or joint of a 
foot, or any member be cut off; if by any wound the 


ſinews be made to ſhrink ; or where any one is caſtrated; 


or if an eye be put out, or any fore-tooth broke, Sc. 
But the cutting off an ear or noſe, the breaking of the 
hinder teeth, and ſuch like, was held no Maihem by the 
Common Law ; as they were not a weakening of a per- 
ſon's ſtrength, but a disfiguring and deformity of the 
body. Glanv, lib. 4. c. 7: Bratt. lib. 3. tract. 2: Brit- 
ton, c. 25: S. P. C. Iib. 1. c. 41. 

Maihem is accurately thus defined; the violently de- 
priving another of the uſe of ſuch of his members, as 
may render him the leſs able in fighting, either to detend 
himſelf, or to annoy his adveriary. Brit. J. 1. c. 25: 
1 Hawn. P. C. c. 44. 

By the Ancient Law of Fugland, he that maĩmed any 
man, whereby he Joſt any part of his body, was ſen- 


tenced to loſe the like part, memSrum pro menibro, 3 Taf. 
118: Brit, c. 25 Bat this went aiterwards out of uſe; 
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MAIHEM. 


partly becauſe the law of retaliation is at beſt an inade- 


quate rule of puniſhment, and partly becauſe on a re- 


. petition of the offence, the puniihment could not be re- 


peated : ſo that by the Common Law, as it for a long time 
ſtood, Maihem was only puniſhable by fine and impriſon- 
ment. 1 Hawk. P. C. c. 44. $ 3- Unleſs perhaps the 
offence of Maihem by caitration, which all our old wri- 
ters held to be felony ; and this although the Maihem 
was committed upon the higheſt provocation, ſuch as the 


party maimed being caught in adultery with the wife of 
the offender. See Bract. fo. 144: 3 nt, 62: S. P. C. 
32: H.P.C. 133. 


But ſubſequent ſtatutes have put the crime and puniſh- 


ment of Maihem more out of doubt. For firſt, by far. 


5 H. 4. c. 5, to remedy a miſchief which then prevailed, 
of beating, wounding, or robbing a man, and then cut- 
ting out his tengue, or putting out his eyes, to prevent 
him from being an evidence againſt the offenders, this 
offence is declared to be felony, if done of malice pre- 
penſe ; that is, as Coke explains it, voluntarily, and of 
ſet purpoſe, though done upon a ſudden occaſion. Next 
in order of time, is fat. 37 H. 8. c. 6; which directs 
that if a man ſhall maliciouſly and unlawfully cut off the 


tar of any of the King's ſubjects, he ſhall not only for- 


feit treble damages to the party grieved, to be recover- 
ed by action of treſpaſs at Common Law, as a civil ſatis- 


faction; but alſo 10/. by way of fine to the King, which 


was his criminal amercement. The laſt ſtatute, but by 
far the moſt ſevere and effectual of all, is fat. 22 & 2; 
C. 2. c. 1, called the Coventry A#; being occaſioned 
by an aſſault on Sir John Coventry in the ſtreet, and ſlit- 
ting his noſe, in revenge (as was ſuppoſed) for ſome 
obnoxious words uttered by him in Parliament. By this 
ſtatute it is enacted, that if any perſon ſhall, of malice 
aforethought, and by lying in wait, unlawfully cut out or 


diſable the tongue, put out an eye, ſlit the nge, cut off a 


noſe or lip, or cut off or diſable any limb or member of 
any other perſon, with intent to maim or disfigure him, 
ſuch perſon, his counſellors, aiders, and abettors, ſhall 
be guilty of felony, without benefit of clergy : though 
no attainder of ſuch felony ſhall corrupt the blood, or 
forfeit the dower of the wife, or lands or goods of the 
offender. 

If a man attack another, of malice aforethought, in 
order to murder him, with a bill; or any ſuch like inſtru- 
ment, which cannot but endanger the maiming him, and 


in ſuch attack, happen not to kill, but only to maim 


him, he may be indicted of felony on this ſtatute; and it 
ſhall be left to the jury on the evidence, whether there 


was a deſign to murder by maiming, and conſequently a 
malicious intent to maim as well as kill, in which caſe 


the offence is within the ſtatute. 1 Hawk. P. C. c. 44. | 


$6: Weodburn and Cooke*s Ca. 6 St. Trials, 212. 

If the Maim comes not within any of the deſcriptions 
of the Act, yet it is indiftable at Common Law, and 
may be punithed by fice and impriſonment. Or an appeal 
may be brought for it at the Common Law, in which the 
party injured thall recover his damages. See ; and 
title Appeal of Maibem. 1 Hawk. P. Cc. 44. § 6, in n. 

In a caſe where a gentleman had apprehended a pick- 
pocket, an accomplice followed and gave the gentleman 
a wound acroſs the noſe with a knife; this was held to be 
a ſlitting of the noſe, and a maiming within the ſtatute. 
Garrof's Ca. Leach, 83. It has been determined that if a 


| 


MAINOUR, 


man deliberately watches an opportunity, and carrie; TH 


intention into execution, he may be ſaid to lie in wa: 
but where a perſon went up to a man ſealing turneg;, 
who immediately cut him in the face, this was thy, * 
not to be a lying in wait within the ſtatute, Ticks,” 65 
Leach, 170. A wound or inciſion in the throat has been 
held not to be a Maiming. Lee's Ca. Leach, 49. 

Mainem may be puniſhed by indictment or appeal, or 
a remedial action of treſpaſs, v7 er armis, may be brought 
to recover damages for the injury, 

When upon an appeal of Maihem, the iſſue joined is 
whether it be Maihem or no Maihem, this hall be 
decided by the Court, upon inſpection; for which pur. 
poſe they may call in the afliftance of ſurgeons, 2 R; 
Abr. 578. And by analogy to this it is, that in an ation 
of treſpaſs for Maihem, the Court (upon view of ſuch 


Maihem as the plaintiff has laid in his declaration, or 


which 1s certified by the Judges who tried the cauſe, to be 
the ſame az was given in evidence to the Jury) may in. 
creaſe the da nages at their own diſcretion. 1 S.. 108, 
As may alſo be the caſe upon view of an atrocious bat. 
tery. Hard. 408: See 1 il. 5: 1 Barnes, 106: See 
Appeal of Maihem, | 

A perſon wio maims himſelf that he may have the 


more colour to beg, may be indicted and fined. 17%. 


127. And by the like reaion, a perſon who diſables him. 
ſelf that he may not be impreſſed for a ſoldier. Burr, J. 


MAII INDUCTIO, An ancient cuſtom for the prief 
and people of country villages to go in proceſſion to ſome 
adjoining wood on a May-day morning; and return with 4 
may-pole, boughs, flowers, garlands, and other tokens of 
the ſpring. This may-game, or rejoicing at the coming 
of the ſpring, was for a long time obſerved, and ſtill is 
in ſome parts of England; but it was condemned and 


probibited in the dioceſe of Lincoln, by biſhop GH 


MAIL, macula.) A coat of mail, fo called from the 
Fr. maille, which ſignifies a ſquare figure, or the hole of 
a net: ſo maill: de haubergeons was a coat of mail, becauſe 
the links or joints in it reſemble the ſquares of a net, 
Mail is likewiſe uſed for the leathern bag wherein letters 
are carried by the poſt, from bulga, a budget. 

MAILE, Anciently a kind of money; and filver half. 
pence were termed Mailes. 9 Hen. 5. By indenture in 
the Mint, a pound weight of old ſterling filver was to be 
coined into three hundred and ſixty ſterlings or pennies, 
or ſeven hundred and twenty Mailes or half-pennies, or 
one thouſand four hundred and forty farthings, Lownd'; 
Eh. on Coin, 38. See title Hlact mail. 

MAIMING; See Maihem 

MAINAD, A falſe oath, or perjury. Leg. Iz, c. 44 

MAINE-PORT, In manu portatum.] A imall tribute, 
commonly of loaves of bread, which in ſome places the 
pariſhioners pay to the rector of their church, in recom- 
pence for certain tithes, Coxvel/, | 

This mainport -bread was paid to the vicar of B. 
See Antiq. 1 9. 473. 

MAINOVRE, or Mainæuvre, from the Fr. main, 
i. e manus, and euvrer, operari.] Handy- work; ſome 
treſpaſs committed by a man's hand. See „at. 7 R. 2, 
c. 4: Brit. 62: and the ſucceeding article. 

MAiNOUR, or MANOUR, or MEINOOUR; from 
the Fr. manier, i. e. manu tractare |] In a legal ſenſe de- 
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MAINOU RK. 


thief who taketh away, or ſtealeth. Thus to be taken 
with the Mainour, Pl. Cor, fol. 179, is to be taken with 
the thing ſtolen about him: And again, i. 194; It was 

-oſented, that a thief was delivered to the ſheriff or viſ- 
count, together with the Mainow 3 and again, fil. 186, 
If a man be indifted, that he feloniouſly itole the goods 
of another, where, in truth, they are his own goods, 
and the goods be brought into the court as the Mainour ; 
and it be demanded of him, what he faith to the goods, 
and he diſclaim them; though he be acquitted of the 
telony, he ſhall loſe the goods. Cowell, 

Thus the Court of Attachments in the Foreſt may at- 
tach all offenders againſt vert and veniſon, by their 
bodies, if taken with the Mainour, that is, in the ve 
act of killing veniſon, or ſtealing wood, or preparing 2 
to do; or by freſh and immediate purſuit after the act 
3s done; elſe they muſt be attached by their goods, 
Carth. 79: 4 Inft, 289. | 

One mode of proſecution, by the Common Law, with- 
out any previous finding by a Jury, was when a thief was 
taken with the Mainour; that is, with the thing ſtolen upon 
him, 72 manu ; for he might, when ſo detected, fagrante 
ſelicdo, be brought into Court, arraigned and tried with- 
out indictment. But this proceeding was taken away by 
{everal ſtatutes in the reign of Edvard III. though in 
Scotland a ſimilar proceſs remains to this day. See 2 Hal. 
P. C. 149: 4 Comm. c. 23. p. 307, and title Court- Leet. 

MaINPERNABLE, That may be let to bail ; and 
what perſons are mainpernable appears by „at. WR. 1, 
3 Ed. I. c. 15 : See titles Bail; Mainprixe. 

MAINPERNORS, manucaptores.] Are thoſe perſons 
to whom a man is delivered out of cuſtody or priſon, on 
their becoming bound for his appearing, &c. which, if 
he do not do, they ſhall forfeit their recognizances ; and 
they are called Manucaptores, becauſe they do as it were 
nanu capere & ducere captivum & cuſtodia vel priſona. 

MAINPRISE, manucaptio, from the Fr. main, 1. e. 
manus, & pris, captus.] The taking or receiving of a 
perſon into friendly cuſtody, who otherwiſe might be 
committed to priſon ; upon ſecurity given that he ſhall 
be forth-coming, at a time and place aſſigned. Thus to 
let one to Mainpriſe is to commit him to thoſe that under- 
take he ſhail appear at the day appointed. Old Nat. 
Br. 42: F. M. 3. 249. 

Manzvood makes this difference between Mainpriſe and 
Bail He that is mainprijed is faid to be at large, after 
the day he is ſet to Manpriſe, until the day of his appear- 
ance; but where a man is let to haz, by any Judge, &c, 
until a certain day, there he is always accounted by the 
Jaw to be in their ward ſor the time; and they may, if 
they will, keep him in priſon, ſo that he that 1s ſo 
bailed thill vet be laid to be at large, or at his own 
liberty. Manwood, b. 167. 


Aman under Mainprite is ſuppoſed to go at large, un- 


der no poſſibility of being confined by his ſureties or 
mainpernors, as in caſe of bail. 4 1z#. 179. Mainpriſe 
15 an undertaking in a certain ſum ; bail anſwers the 
condemnation in civil caſes, and in criminal, body for 
body. Sed. gu. If this, as to body for body, is now law ? 
f it is, it is never put in force. 
Mainpriſe may be where one is never arreſted, or in 


Priſon ; but no man is bailed but he that is under arreſt, 


or in priſon ; ſo that Mcainpriſe is more large than bail. 
HS 99 : Wood's Ji. 5 82, 618. Upon a capias or 
o. II. 


— 


MAINTENANCE. 


exigent awarded againſt a man, he ſhall find Mainpriſe 


for his appearance: and if tlie defendant make default, 
his manucaptors are to be amerced, c. And a bill of 
Mainpriſe, acknowledged and put into Cowt, is good, 
though it be not inrolled. Jeu. Cent. 129. 

Taere is an ancient writ of Mainpriſe, whereby thoſe 
who are bailable, and have been refuſed the benefit ot 
it, may be delivered out of priſon. Reg. Orig. 269: 
F. N. B. 250. 

The writ of Mainpriie, Manucaptio, is a writ direded 
to the Sheriff, (either generally when any man is impri- 
ſoned for a bailable offence, and bail hath been refuſed : 
or eſpecially, when the offence or courſe of puniſhment is 
not properly bailable below,) commanding him to _ 
ſureties for the priſoner's appearance, uſually call 
Mainpernvrs, and to ſet him at large. F. N. B. 250: 1 
Hal. P. C. 141: Co. Bail & M. c. 10: And fee 2 
Hawk. P. C. c. 15. 5 30. 

Mainpernors differ from bail, in that a man's bail 
may impriſon or ſurrender him up before the {lipulated 
day of appearance; mainpernors can do neither, but are 
barely ſureties for his appearance at the day. Bail are 
only ſureties that the party be anſwerable for the ſpecial 
matter for which they ſtipulate ; Mainpernors are bound 
to produce him to anſwer all charges whatſoever. 3 
Comm. c. 8. p. 128. cites Co. Bail & M. c. 3: 4 Inf. 179. 

Of the writ of Mainpriſe little notice is taken in the 
late books; yet the law relating to it ſeems to be ſtill in 
force in many caſes: and conſequently in ſuch caſes thoſe 
who are bailable, and have been refuſed the benefit of 
bail, may ſtill, by virtue thereof, be delivered out of 
priſon ; (upon their finding ſureties to the Sheriff that 
they will appear and anſwer to the crimes alleged againſt 
them, before the Juſtices, in the writ mentioned, Cc.) 
as thoſe who are impriſoned for a ſlight ſuſpicion of fe- 
lony, or indicted of larceny before the Steward of a leet, 
or of treſpaſs before Juſtices of peace; and many other 
perſons. 2 Hawk. P. C. c. 15. y 29. 

MAINSWORN ; See Ma/c-jwvorn. 

MAINTAINORS, Are thoſe that maintain or ſecond 
a cauſe depending between cthers, by diſburfing money, 
or making friends, for either party, Cc. not being in- 


tereſted in the ſuit, or attornies employed therein. Stat. 


19 H. 7. c. 14. See title Maintenance. 
MAINTENANCE, maruterentia.} The unlawful 
taking in hand, or upholding of a cauſe or perſon; me- 
taphorically drawn from the ſuecouring à young child that 
learns to go by one's hand; and in law is taken in the worſt 
ſenſe. See fat. 32 H. 8. c. 9. Alſo it is uſed for he buy- 
ing or obtaining of pretended rights to lands. S. J57d. 
Maintenance is an offence that beats a near relation to 
Barreiry; being an officious intermeddling 11 2 ſuit that 
no way belongs to one, by maintaining or ailing either 
party with money, or otherwiſe, to proſecute or deſend 
it; a practice that was greatly encouraged by the nr(t 
introduction of Uſes. 4 Comm. c. 10. p. 134+ 
Maintenance is either rura/is, in the country; as where 


one aſſiſts another in his pretenſions to lands, by taking 


or holding the poſſeſiion of them for him; or where ce 
ſtirs up quarrels or ſuits in the country: or it is curiars, 
in a count of juſtice ; where one officiouſly intermeddles 
in a ſuit depending in any court, which no way belongs 
to him, and he bath nothirg to do with, by aſſiſting the 
plaintiff or defendant with money or otherwiſe, in the 
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MAINTENANCE. 


proſecution or defence of any ſuch fuit. Co. Lit. 368: 2 
Jnft. 213: 2 Rol. Abr. 115. And he who fears that ano- 
ther will maintain his adverſary, may, by way of pre- 
vention, have an original writ grounded on the ſtatutes, 
prohibiting him ſo to do. 1 Z{awt. P. C. c. 83. § 42: 
Reg. Orig. 182. 

Who are guilty of Maintenance. Not only he who lays 
out his money to aſliſt another in his cauſe, but he that by 
his friendſhip or intereſt ſaves him that expence which he 
might otherwiſe be put to, is guilty of Maintenance, 
Bro. Mainten. 7, 14, 17, Cc. And if any perſon offici- 
ouſly give evidence, or open the evidence without being 
called upon to do it; ſpeak in the cauſe, as if of counſel 
with the party; retain an attorney for him, &c. or ſhall 
ive any public countenance to another in relation to the 

uit; as where one of great power and intereſt ſays that 
he will ſpend twenty pounds on one fide, &c. or ſuch a 
perſon comes to the bar with one of the parties, and 
ſtands by him while his cauſe is tried, to intimidate the 
Jury ; if a Juror ſolicits a Judge to give judgment ac- 
cording to the verdict, after which he hath nothing more 
to do, &c. theſe acts are Maintenance. 1 Hawk. P. C. 
c. 83. But counſel may ſpeak as amicus curiæ A man 
cannot be guilty of Maintenance, in reſpect of any mo- 
ney given by him to another, before any ſuit is actually 
commenced : nor 1s it ſuch to give another advice, as 
to what action is proper to be brought, what method to 
be taken, or what counſellor or attorney to be employed; 
or for one neighbour to go with another to his counſel, 
ſo as he do not give him any money : and money may be 
lawfully given to a poor man, out of charity, to carry on 
his ſuit, and be no Maintenance: Attornies may lay out 
their money for their clients, to be repaid again; but 
not at their own expence, on condition of no purchaſe 
no pay, if they carry the cauſe or loſe it. Fitz, 
Alainten, 18: 3 Rol. Abr. 118: 2 Inſt, 564. | 

A man may maintain the ſuit of his near kinſman, ſer- 
vant, or poor neighbour, out of charity and compaſſion, 
with impunity. 4 Comm. 134. See 1 Hawk. P. C. c. 83. 
$ 20, 35. Whether an attorney's laying out money for 
his client be Maintenance, See Freem. 71; $1. 

It is ſaid that if a man of great power, not learned in 
the law, tells another who aſks his advice, that he hath 
a good title, it is Maintenance. 1 Haut. P. C. c. 83. 
$ 9. In caſe any perſon who is no lawyer, and that 
hath no intereſt in the cauſe, ſhall take upon him to 
do the part of a lawyer, this will be unlawful Mainte- 
mance. And after a ſuit is begun, no man may encou- 

ge either of the parties, or yield them any aid or help, 
by money, or the like, but he that hath intereſt therein: 
but to lend another money to maintain his Jaw-ſuit, is 
not Maintenance. 22 H. 6. 6: 19 E. 4. 3: 2 Shep. Abr. 
406. If a perſon hath any intereſt in the thing in diſ- 
pute, thougꝭ in contingency only, he may lawfully main- 
tain an action relating to it; as if tenant in tail, or for 
life, be impleaded, he in reverſion or remainder, &c, 
may maintain the defence of the ſuit, with his own mo- 
ney ; and a leſſor may lawfully maintain his leſſee. 2 Rol. 
Ahr. 115. A lord may juſtify maintaining a tenant, in 
defence of his title; and the tenant may maintain his 
lord : one bound to warrant lands, may lawfully main- 
tain the tenant impleaded; and a man may main- 


tain thoſe who are enfeoffed of lands in truſt for him, 
concerning thoſe lands, Sc. An heir apparent, or the 


C 


huſband of ſuch an heir, may maintain the anceſtor in a; 

action concerning the inheritance of the land whereof he 

is ſeiſed in fee; a maſter may maintain his ſervant, and 
aſſiſt him with money, but not in a real action, unleſs he 

hath ſome of his wages in his hands; and a ſervant by 

reaſon of relation may maintain his malter in all things, 

except laying out his own money in the maſter's ſun, 

1 Hawk, P. C. c. 83: 1 Inſt. 368. 


How puniſhable, —By the Common Law, perſons guiliy 
of Maintenance may be proſecuted by indictment, and 
be fined and impriſoned ; or be compelled to make (ati; 
faction by action, cc. And a Court of Record may com. 
mit a man for an a& of Maintenance done in the face of 
the Court. Hel. 79: 1 Ii. 368. ; | 

By flat. We/im. 1. 3 Ed. 1. c. 25, None of the King's 
officers ſhall maintain pleas, or ſuits, in the King's court, 
for lands, &c. under covenant to have part thereof, or 
any profit therein. And clerks of Juſtices are not to take 
part in quarrels, or delay right, on pain of treble da. 
mages. By „at. 1 Ed. 3. fl. 2. c. 14; further enforced hy 
frat. 20 E. 3. c. 4, None of the King's miniſters, nor ng 
great man of the realm, by himſelf nor by any other, by 
ſending of letter or otherwiſe, nor none other perſon, great 
or ſmall, ſhall take upon them to maintain quarrels, to the 
let and diſturbance of the Common Law. 'The King's 
counfellors, officers or ſervants, or any other perſon what. 
ſoever, ſhall not ſuſtain quarrels by Maintenance, upon 
pain to loſe their offices and ſervices, and of impriſonment 
and ranſom. Sat. 1 R. 2. c. 4. No perſon whatſoever 
ſhall unlawfully maintain any ſuit concerning lands, or te- 
tain any perſon for Maintenance, by letters, rewards, or 
promiſes, under the penalty of 100. for every offence, 
to be divided between the King and the proſecutor, 
Stat. 32 8. . 9. 


What rigbis and titles, c. are within the meaning if 
the law. Maintaining ſuits in the Spiritual court, is not 
within the ſtatutes relating to Maintenance. Cr». iz. 
594. Though Maintenance in a Court-baron, is as much 
within the purview of the Fat. 1 R. 2, as Mainte- 
nance in a Court of Record. — A pretended right to 
copyhold lands fold, is within the ſtatute of 32 JI. . 
c 9. 4 Rep 26 It A. be owner of land in poſſeilion, und 
another who hath no right granteth the land; although 
the grant upon it be void, yet the grantor and gran- 
tee are liable to this ſtatute. 1 /»/?. 369. So where be 
that hath a pretended right, and none in truth, ſhall get 
the poſſeſſion wrong fully, and then fell the land, c. But 


a a remainder-man in fee may obtain the pretended title of 


a ſtranger. 1 Ia. 369: 3 Iuſt. 76, 77. And a perſon 
who hath good right and title, at the time of the bargain 
or leaſe, will not be within the above ſtatute, although 


neither he nor his anceſtors have been in po{ſeſiion theres 
of, Sc. for a year before. Plinwd. 47: Dyer, 74. 


If a perſon make a leaſe to try a title in cje&tment, 
unlets it be to a great man, it is out of the {titute, 1 7:7, 


369: Dyer, 374. Aleſforhaving good right to land, but 
not in poſſeſſion, made a leaſe of it, and did not ſeal 
it on the land; it was adjudged within the at. 32 
Hen. 8. c.9: I Leon. 166. 


The law will not ſuffer any thing in aQion, entry, 


| Tc. to be granted over; this is to prevent titles being 


granted to men of ſubſtance, to oppreſs the meaner ſort 
of people. 1 I. 214. Where a bond was given for 
performance of covenants in a leaſe, and after the cove- 
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MAINTENANCE. 


nants being broken, the leſſee aſhgned both the leaſe 
and bond to another, and then the aſſignee put the bond 
in ſuit; this was held Maintenance; ſo it would have 
deen if the leſſee had aſſigned the bond and not the leaſe, 
and afterwards the covenants were broken, and the bond 


put in ſuit. Godb. 81: 2 Nelſ. Abr. 1142. Sce further 


on this ſubjeQ, 1 Hawk. P. C. c. 83: Vin. Abr. title 
Maintenance: and this Dictionary, titles Charmperty ; 
Enbracery, c. 

MAJORITY. The only method of determining the 
ads of many, is by a Majority: the major part of 
members of parliament enact laws, and the Majority of 
electors chooſe members of parliament ; the act of the 
major part of any corporation, is accounted the act of 
the corporation; and where the majority is, there, 
by the law, is the whole. See Stat. 19 Her. 7. c. 7: 
Stud, Conipan. 25. 

MAIOR, A mayor, doth not come from the Lat. major, 
but from an old Eg liſb word maler, 1. e. poteſtas. Cœævell. 

MAISNADA, A family, gua/s manſionuta. Meigne 
Min. Augl. 2. 219. : 

MalsON DE DIEU, A monaſtery, hoſpital, or 
alms-houſe. All hoſpitals, Majors de Dieu, and abiding 
places tor poor, lame and impotent perſons, erected by 
the llatute 39 Elis c. 5, or at any time ſince founded, 
according to the intent of that ſtatute, ſhall be in- 
corporated and have perpetual ſucceſſion, Sc. Star, 
21 Jac. 1, c. 1. See title Hojpitals ; Corporation, 

MAISURA, A houſe or manlion; a farm; from the 
Fr. maiſon. MS, Aulig. 

MAJUS JUS, Is a writ or law proceediag in ſome 
cutomary manors, in order to a trial of right of land: 
and the entry 1a the old books is thus: Ad hanc curiam 
vet A. B. in propria perſona ſua et dat Domino, &©c. ad 
eidend. Rotul, Curie. Et petit inquirend? utrum iþſe habeat 
Majus jus, in 719 mefſungio, c. Et ſuper hoc homag, dicunt, 
Sc. Ex libro MS. Epijcop. Heref. temp. Ed. 3. 

MAKE, Facere.] To perform or execute; as to make 
bis lazy, is to perform that law which he hath formerly 
bound himſelf to: that is, to clear himſelf of an action 
commenced againſt him, by his oath, and the oaths of 
his neighbours. Old Nat. Brev. 161 : Kitchen, 192. 
This ancient law ſeems to have been borrowed from the 


Feudiſls, who call thoſe men that came to {wear for ano- 


ther in this caſe /acrameontaies. See Hotoman, The formal 
words uſed by him that made his /aw, were commonly 
theſe, Hear, O ye juſtices, that I do not owe this ſum of 
money demanded, neither in all nr any part thereof), in man- 
ner and form deciared. $9 help me God, aud the contents of this 
bi, Hence probably, To make oath, is to take oath, 
MAKE SERVICES axp CUSTOMS, T's perform 
them. O/d Nat. Br. 14. 
MALA, A mate, or port-mail, A bag to carry letters, 
Sc. ON. B. 14. | 
MALANDRINUS, A thicf or pirate. JJ a//izg. 388. 
MALBERGE, Mons placiti, A hill where the people 
allembled at a court, like our afliſes ; which by the Scots 
and 1ri/þ are called Parley bills. Di Cange. 
MALECREDITUS, One of bad credit, who is ſuſ— 
pected, and not to be truſted. Fila, lib. 1. c. 38. 
MALEDICTION, maledictis.) A curſe which was 
anctently aunexed to donations of lands made to churches 


| 


M ALT. 


and religious houſes, againſt thoſe who ſhould violate 
their rights. Sr guts autem ¶ uad non optammus) haue u 
tram donationem infringere temptaverit, ferpeſſus fit gelidi. 
glacie rum flatibus et malignorum ſpirituum ; terribiles tore 
mentorum cruciatus evaſifſe non quiejcat, niſi prins in regius 
penitentie gemitibus, et pura emendutione emmdaverit. 
Chart. Reg. Athelftani Monajt, de Wiltune, Anno 95,3. And 
we read in a Charter of #l;am de Warren, Earl of 
Surry : Venientibus contra hæc et deſtruentibus ea, occurrat 
Deus in gladio ire et furoris et dindictæ et Maledictionis 
eterne : Servantibus autem hc et defendentibas ea, accur— 
rat Deus in pace, gratia et miſericordia et ſalute eteria, 
Amen, Amen, Amen. 


MALESWORN, More accurately perhaps Mal- 


Frurn ; ſometimes, more corruptly ill, Mainfworn, In 


the North ſignifies forſworn. Brozwnl. 4: Hab. 8. 

MALETENT, Is interpreted to be a toll for every 
ſack of wool, by ſtatute : Nothing from henceforth hall 
be taken for ſacks of wool, by colour of Maletent, Ce. 
Stat. 25 Ed. 1. c. 7. 

MALFEASANCE ; from the Fr. malfarre, 7. e. to 
offend ] Is a doing of evil, or tranſgreſſing. 2 Crs. 266, 

MALICE, Is a formal deſign of doing miſchief to 
another; it differs from hatred. 2 I. 42. In murder, 
it is Malice makes the crime. See title Hemicide, 

MALICIOUS MISCHIEF ; See Mi/cbzep. 

MALIGNARE, To malign, to ſlander ; it has been 
interpreted to maim ; See Leg. Hen. 1. cap. 11. 

MALIGNUS, i. e. Diabolus. 

MALO GRAT O, In ſpite; unwillingly. Hence the 
French malgre, and the old Engl: maugre. Libertatem 
eccieſiz, Sc. malo grato fabilierunt, 7. e. he being un- 
willing. Mat. Paris, 1245. 

MALT, Bad Malt ſhall not be mingled with good, 
under penalties, Malt is to be three weeks in making and 
drying; except in June, July and 4ugy/?, and in thoſe 
months not leſs than ſeventeen days; and half a peck of 
dult mult be taken out of every quarter, by ſkreening, 
Sc. before it ſhall be offered to fale, on pain of forfeit- 
ing 20d. per quarter, Where bad Malt is made, or bad 
Malt ſha!l be mixed with good, a conſtable, by the di- 
rection of a juſtice of Peace, may ſearch for the ſame, 
and order it to be fold at a reaſonable price, &c. Stat. 
2 & 3 Ed. 6. c. 10. By flat. 12 An. ft. 1. c. 2, No 
Malt ſhall be imported, on pain of forfeiting the ſame, 
and the value thereof. And by the ſame ſtatute, a duty 
of 6d. a buſhel is laid upon all Malt made in Exgland; 
which duty is under the management of the Commiſſion- 
ers of Exc.ſe, and has been continued by aznual acts 
ever ſince. An additional fperperual Excije was alſo im- 
poſed by ſeveral acts, which were all repealed by the 
Conſolidation-Act, Stat. 27 Geo. 3. c. 13: and in lieu 
of them a duty of ꝙ 4. was laid upon every buſhel of 
Malt in England, and half as much in Scerlaud. See alſo 
eats. 33 Geo 2. c. 7: 1 Gee, 3. c. 3: and this Diction- 
ary, title Taxcs. 

Various regulations are made by ſtatute to enforce the 
payment, and to avoid the evaſion, of theſe duties. 

Maltſters are, once a month, to make an entry at the 
Exciſe Office of all Malt made, under the penalty of 102. 
and to pay the duty in three months, or forfeit double 
value: and if any mal:ifiers alter their fleeping veſſels 
without giving notice, or ſhall uſe any private e' ſtern, 
they mall forfeit 50%. Allo concealing Malt fron the 
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MALT. 


fight of the ganger, is liable to a penalty of 105. per 
buinel; and wetting bariey any where but in the ciſtern, 
incurs a forfeiture of 2s, 6d. a buſhel, Cc. Bur [ultices 
of Peace have power to mitigate the penalties and for- 
feitures. Sat, 12 Ann, ſt. I. c. 2. See allo Stats. 1 Geo 1. 
F. 2. c. 2: 12 Geo. I. c. 28: 2 Geo. 2. c. 1: 33 Geo. 2. 
6. 7: 1 Geo. 3. c. 3: 3 Geo. 3. c. 13. Malt made 
for exportation is diſcharged from duty; yet muſt be 
entered, and kept ſecrete (ſeparate) from other Malt, 
on pain of 50. and when made ſhall be put into ſtore- 
houſes with two locks, and not delivered out without 
preſence of an officer, &c. Stat. 12 Geo. I. c. 4: and 


ſiee /tats. 33 Geo, 2. c. 7: 1 Geo, 3. c. 3. Every malt- 


ſter is to take out a licence, and pay for the ſame from 
s. to 3/. in proportion to the quantity of Malt made by 
Bim. Stat. 24 Geo. 3. c. 41. | 


Obſtructing any Officer of Exciſe in the execution of 


his duty, incurs a penalty of 10/. Stat 1 Geo. 1. ,. 2. c. 2. 
MAL'T-MULNA, A quern or malt-mill. Mat. 
Paris's Lives of the Abbots of St, Albans, &c. | 
MALT'- SHOT, Malt: ſcot, Some payment for making 
Malt. Somner of Gravelkind, p. 27. 
MALVEILLES, from Fr. nalvcillance.] Is uſed in 
our ancient records, for crimes and miſdemeanors, or 
malicious practices. Record. 4 Ed. 3. 


MALVEISA, A warlike engine to batter and beat. 


down walls. Matt. Paris. 

MALVEISIN. Fr. nauvais woifin, malus vicinus.] An 
ill neighbour. | 

MALVEIS PROCURORS, Are underſtood to be 
ſach as uſe to pack Juries, by the nomination of either 
party in a cauſe, or other practice. Artic, ſuper 
Chart. cap. 10. | 

MALUM IN SE, Our Law-books make a diſtinction 
between malum in ſe and malum prohibitum. Vaugh. 332. 
All offences at Common Law generally are mala in /e ; 
but playing at unlawful games, and frequenting of ta- 
verns, c. are only mala prohibita to ſome perſons, and 
at certain times, and not mala in ſe. 2 Rel. Abr. 355 : 
See 1 Comm. Introd. F 2. and Chriſtian's notes there. 

MAN, IsLtz oF. An Ifland off the coaſt of Cumber- 
land, Weſtmorland, and Lancaſhire, in the Channel that 
parts Ireland from England. 

This Iſland was a diſtinct territory from England, and 
out of the power of our Chancery, or of original writs 
which iſſue from thence. And in the caſe of the Earl of 


Derby, it was adjudged, that no man had any inheritance 


in this Iſle, but the Earl and the Biſhop ; and that they 
are governed by laws of their own, ſo that no ſtatute 
made in England did bind there without expreſs words, 
in the ſame manner as in Ireland, 1 Inſt. 9: 4 Inft. 284: 
7 Rep. 21: 2 And. 115. 5 
According to Black/tone, it ſeems that this diſtinction 
is ſtill preſerved; he ſtates that it zs a diſtin territory 
from England, and 7s not governed by our laws ; neither 
Jeih any Act of Parliament extend to it, unleſs it be 
particularly named therein; and then an Act of Parlia- 
ment is binding there. 1 Comm. 105: Introd. & 4: cites 
4 Inſt. 284 : 2 And. 116. 


It was formerly a ſubordivate feudatory kingdom, 


ſubje& to the Kings of Norway ; then to King Jo and 
Henry III. of Engiand; afterward to the Kings of Scot- 
land; and then again to the Crown of England: and at 
length we find King Henry IV. claiming the Iſland by 


MAN 

right of conqueſt, and diſpoſing of it to the Bay ge 
Northumberland, upon whole atrainder it was p:anted (b 

the name of the Lordſnip of Man) to Sir John ve n 
by letters patent, 7 Hen. 4. In his lineal deſce da She 
continued for eight generations, till the death of “ Wy 
nando, Earl of Derby, A. D. 1594; wnen a contro 
aroſe concerning the inheritance thereof, bet youy To 
daughters and Miiliam his lirviving brother; un n 
which, and a doubt that was ſtarted concerning the b. 
lidity of the original patent, the Iſland was tele d ng 
Queen Elixabeth's hands, 2nd atterwards vario s pr, 13 
were made of it by King James l. All whit ting oy. 
pired or ſurrendered, it was granted afre!) 1: > Jac. 1. 
to William Earl of Derby and the beirs male of h body 
with remainder to his heirs gereral; which grant 18 
the next year confirmed by Act of Parliument, with a 
reſtraint of the power of alienation by the ſaid Earl aq 
his iſſue male. On the death of James Earl of Derby, 
A. D. 1735, the male line of Earl Milian failing, tne 
Duke of Athol ſucceeded to the Iſland, as heir-genera! 
by a female branch. In the mean time, though the 
title of King had long been qiiuſed, the Earls of Derly, 
as Lords of Man, had maintained a fort of royal authority 


therein, by aſſenting to or diſſenting from laws, and ex. 


ercifing an appellate juriſdiction; yet though no 27866 
writ or proceſs from the Courts of Vinten vas of 
any authority in Man, an appeal lay trom a decree of 
the Lord of the Iſland, to the King of Grea? Britain in 
council. 1 P. Vm. 329. But the diſtin juritdiction of 
this little ſubordinate royalty being found inconvenient 
for the purpoſes of public juſtice, and for the revenue, 
(ic affording a commodious aſylum for dt bturs, outlaws, 
and ſmugglers,) authority was given to the Treatury, by 
flat. 12 Geo. 1. c. 28, to purchaſe the intereſt of the 
then proprietors for the uſe of the Crown ; which purchaſe 
was at length completed in the year 1765, and confirm- 
ed by flats. 5 Geo. 3. cc. 26, 39. the firit of which is 
called the Veſting Act, the latter the Regulating 44; 
whereby, in conſideration of the ſum of 70,0cc/. the 
whole Iſland and all its dependencies ſo granted as afore- 
ſaid, (except the landed property of the Ahe family, 
their manerial rights and emoluments, and the patron- 
age of the biſhopric, and other ecclefiaſtical benefices,) 
are unalienably veſted in the Crown, and ſubjected to the 
regulations of the Britiſb Exciſe and Cuſtums. 1 Comm. 
Introd. & 4. p. 104, 6: See alſo fats. 5 Geo. 3. cc 30, 44+ 

The biſhopric of Man, or Sodor, or Sogor and Man, 
was formerly within the province of Canterbury, but an- 
nexed to that of York, by ftart. 33 H. 8. c. 31. 

The fat. 6 Geo. 3. c. 50, extends the fat. 29 Car. 2, 
relating to taking affidavits in the country, to the /// if 
Man, and empowers the King to appoint ports therein for 
landing and ſhipping goods. The at. 7 Geo. 3. c. 45, 
encourages and regulates the trade and manufactures of 


Man. Stat. 11 Gee. 3. c. 52, provides for repairing its 


harbours ; and fat. 12 Geo. 3. c. 58, was paſſed for en- 
couraging the herring-fiſhery there. 
For further particulars relative to the Iſl: of Man, 


" ſee Com. Dig. title Navigation (F 2.). 


MANA, An old woman. Gerv. of Tilb. cap. 95. 
MANAGIUM, from the Fr. manage or mana, 2 
dwelling or inhabiting.] Is a manſion-houſe or dwelling- 
place.—Conceff capitale managium meum cum pertineniiii, 
Sc, Men. Angl, tom. 2. p. 82: Blount ; Convell 
8 | MANBOTE, 


jnjure 
red re 


office 


right 


office; but it iſſues in all caics where the party at a! 


MAN 


MANDAMUS, 


MANBOTE, Sax.] A compenſation or recompence | means of compelling its performance, A Mandamus, 


for bemicide 3 particularly due to the lord for killing his 
man or veſſal. Soelm. de Conc. wel i. pag. 622. See 
Lombard in his Expiication of Saxon Words, verbo Fi- 
15010, and Howedern, in parte poſterior annal, ſuor. fol. 344. 
and ie Di ionary, title Bore. 

MANCA, Was a ſquare piece of gold coin, commonly 
va ved at thirty pence 3 and mancy/a was as much as a mark 
of filver, having its name from manu-cu/a, being coined 
with the hand. Leg. Canut. But the manca and mancu/a 
were Lot always of taat value; for ſometimes the former 
was valued at fix ſhillings, and the latter, as uſed by the 
Engliſh Saxons, was equal in value to our half-crown. 
Manca/ex /olid?s 2/timetur. Leg. H. 1. c. bg Thorn in his 
Chronicle ſays, Mancuſa % pondus ducrum ſolidorum & ſex 
denariorum ; and with him agrees Du Cange, who ſays that 
twenty mance make fifty ſhillings. Manca and mancu/a are 
promiſcuouſly uſed in the old books for the ſame money, 
Selm. | 
"MANCH, Is fixty ſhekels of ſilver, or ſeven pound 
and ten thillings ; and one hundred ſhekels of gold, or 
ſeventy-five pounds. Merch. Di. 

MANCHESTER, Its collegiate church, how viſit- 
able. Stat. 2 Geo. 2. c. 29. 

MANCIPLE, manceps ] A Clerk of the kitchen, or 
caterer; an officer in the Inner Temple was anciently 
ſo called, who is now the ſteward there, of whom Chazcer, 
our ancient poet, ſometime a ſtudent of that houſe, thus 
writes : 

A Manciple there was within the Temple, 
Of which all catours might take enſample. 

This officer ſtill remains in colleges, in the univerſities, 

Covell, 


MANDAMUS. 


A PaEROGATIVE Warir, intro uced to prevent diſ- 
order from a failure of juſtice and defect ot police; and 
therefore ought to be uſed on all occaſions where the 
law has eſtabliſhed no ſpecific remedy ; and where in 
juſtice and good government there ought to be one, 
3 Burr, 1265: See 1 Black. Rep. 352,552: Coop. 378. 

This writ is granted to prevent tailure. of juſtice, and 
for the execution of the Common Law, or of a ſtatute, 
or of the King's charter; but not as a private remedy to 
the party: unleſs in caſe of a member or officer ot a cor- 
poration; if deprived of his office or franchiie without 
ſuficient cauſe, to whom this remedy by Mandamus is 
given, by fat. ꝙ Ann. c. 20: (ſeepoft) Hardw. yg. 

A Writ of Mandamns (conſidered as a remedy for 
the refuſal or negle ot juſtice) is, in general, a command, 
ſuing in the King's name from the Court of King's 
Bench, and directed to any Perſon, Corporation, or infe- 
rior Court of Judicature, within the King's dominions ; 
requiring to do ſome particular thing therein ſpecified, 
which appertains to their office and duty; and which 
the Court of King's Bench has previouſly determined, 
or at leaſt ſuppoſes to be conſonant to right and jultice. 
3 Comm. c.7. p. 110. 
lc is a high prerogative writ of a moſt extenſive reme- 
dal nature, and may be iſſued in ſome caſes where the 
ured party has alſo another more tedious method of 
redreſs, as in the caſe of admiſſion or reſtitution to an 


right to have any thing done, and hath no other ſpecific | 


therefore, lies to compel the admiſſion or reſtoration of 
the party apply ing, to any office or franchiſe of a public 
vature, whether ipiritual or temporal; to academical 
degrees; to the uſe of a meeting-houſe, Oc. It lies 
ror the prodoction, inſpection, or delivery of public 
books and papers ; for the ſurrender of the regalia of a 
Corporation ; to oblige Bodies Corporate to affix their 
common ſeal; to compel the holding of a Court; and 
for an infinite number of other purpoſes, which it 18 
impoſſible to recite minutely. But on this part of the 
ſubject it is to be particularly remarked, that it iſſues 
to the Judges of any inferior Court, commanding them 
to do juſtice according to the powers of their office, 
wherever the ſame is delayed. Fot it is the peculiar 
buſineſs of the Court of King's Bench to ſuperintend all 
inferior tribunals, and therein to enforce the due exerciſe 
of thoſe judicial or miniſterial powers with which the 
Crown or Legiſlature have inveſted them; and this not 
only by reſtraining their exceſſes, but alſo by quickening 
their negligence, and obviating their denial of juſtice. 
A Mandamus may therefore be had to the Courts of the 
city of London to enter up Judgment, (Raym. 214 :) to 
the Spiritual Courts to grant an adminiſtration, to ſwear 
a churchwarden, and the like. 3 Comm. 110. 

Jhis writ is grounded on a ſuggeltion, by the oath of 
the party injured, of his own right, and the demal of 
juſtice below; whereupon, in order more fully to ſatisfy 
the Court that there is a probable ground for ſuch inter- 
poſition, a rule is made, (except in ſome general caſes 
where the probable ground is manifeſt, ) directing the 
party complained of to ſhow cauſe why a writ of Man- 
dami's ſhould not iſſue: and if he ſhows no ſufficient 
cauſe, the writ itſelf is iſſued at firſt in the alternative 
either to do thus, or fignify ſome reaſon to the contrary ;. 
to which a return or anſwer muſt be made at a certain 
day ; and if the inferior Judge or other perion to whom 
the writ is directed, returns or ſigniſies an inſufficient 
reaſon, then there iſſues in the ſecond place a peremprory 
Mandamus, to do tlie thing abſolutely, to which no other 
return will be admitted, but a certificate of perfect obe- 
dience and due execution of the writ. If the inferior 
judge or other perſon makes no return, or fails in his 
reſpect and obedience, he 1s puniſhable for his contempt 
by attachment. But if he at the firſt returns a ſufficient 
cauſe, although it ſhould be falſe in fact, the Court of 
King's Bench will not try the truth of the fact upon am- 
davits; but will for the preſent believe him, and pro- 
ceed no farther on the Mandamus But then the party 
injured may have an action againſt him for his falſe re- 
turn; and (if found to be falſe by the Jury) ſhall re- 
cover damages equivalent to the injury ſuſtuined; toge- 
ther with a peremptory Mandamus to the defendant to 
do his duty. 3 Comm. 111. 

This writ of Mandamus is alſo (as has already been 
hinted) made, hy fat ꝙ dun c. 20, a moſt full and effee- 
tual remedy, in the firſt place, for refuſal of admiſſion 
where a perſon is entitled to an office or place many 
corporation : and ſecondly, for wrongful renewal when 
a perſon is legally pottetled. There are injuries, for 
whica, thoagh redreſs for tne party intereſted may be had 
by aft» or ether means, yet as the franchiſes concern 
the Hubi, and may affect the adminiſtration of joſtice, 
tis prerogative Writ alſo iſucs from the Court of _ 9805 

ench, 


MANDAMUS, 


Bench, commanding, upon good cauſe ſhown to the | ſcholars or phyſic, becauſe theſe are private foundation; Cler 
Court, the party complaining to be admitted or reſtored | Carthew's Rep. 92. This writ lieth not for the deputy of Dire 
to his office, And the ſtatute requires that a return be | an office, &c. yet he who hath power to make ſuch de. ble, 
* immediately made to the firſt writ of Maxdamus ; which | puty, may have it: Mid. C. 18: 1 Lev. 306; and he way: 
return may be pleaded to or traverſed by the proſecutor, | may have it to admit his deputy. Sr. 893, 5. lt lis; rate, 
5 and his antagoniſt may reply, take iſſue or demur, and not, generally, to elect a man into any office; nor for 4 A 
1 the ſame proceedings may be had as if an action on | clerk of a company, which is a private office; or to re. of al 
4 the caſe had been brought for making a falſe return : | ſtore a barriſter expelled a ſociety; a proctor, Oc. 2 Ly Lord 
q and after judgment obtained for the proſecutor he ſhall | 14, 18: 2 N. 1150, 1151, But a Mandamus may 6 of a 
i have a peremptory writ of Mandamus to compel his ad- to remove pertons as well as reſtore them; by virtue of tera 
miſſion or reſtitution : which latter, in caſe of an action, any particular ſtatute, or breach thereof. 4 Md. 233. to g1 
is effected by a writ of reſtitution. 11 Rep. 79. So that If Juſtices of Peace refuſe to admit one to take the Com. 
e now the writ of Mandamus, in caſes within this ſtatute, is | oaths, to qualify himſelf for any place, Sc. Mane. TV 
5 in the nature of an action; whereupon the party apply- mus lies; ſo to a bithop or archdeacon, to ſwear 3 plical 
4 ing and ſucceeding may be entitled to colts in caſe it be , churchwarden; to grant a probate of a will, and yg 178. 
4 the franchiſe of a citizen, burgeſs, or freeman. S'at. | admit an executor to prove a will, or an admini. writs 
x 12 Geo. 3. c. 21. Alſo in general a writ of error may be | ſtrator; to a rector, vicar, or churchwarden, to re. Or 
* had thereupon. 1 P. V nt. 351: 3 Comm. c. 17. p. 265, | ſtore a ſexton. Wood's Int. 568. Madaus lieth to party 
| This writ of Maudamus may alſo be iflued in purſu- admit a man to take the oath of allegiance, Oc. and ſub. the ri 
ance of Hat. 11 Geo. 1. c. 4, in caſe within the regular , ſcribe according to the act of toleration, in order to he if pre 
75 time no election ſhall be made of the Mayor or other | qualified to be a diilenting miniſter. Mod. Ca. 310, had 2 
| chief officer of any city, borough, or town- corporate; Alſo a Mandamus will lie to the biſhop, to grant a l- A't 
or being made it ſhall afterwards become void; requir- | cence for a parſon to preach, where it is denied, and he whict 
ing the electors to proceed to election, and proper Courts | 1s in orders for it: and this writ hes to reſtore a perſon inſtan 
to be held for admitting and ſwearing in the magiſtrates | to univerſity degrees. 2 Ld. Raym, 1206, 1334. But equal 
| ſo reſpeQively choſen. 3 Comm. 265. after a man is reſtored on a peremptory Mandan, he cictor 
This is a writ of right, which the ſuperior Court is | may be diſplaced again, for the ſame matters tor which and ic 
obliged to iſſue, in the ordinary form, without impoſing he was before removed, and others. 1h. 1283. quent! 
any terms on him who demands it. 3 New Abr. | The genera! juriſdiction and ſuperintendancy of the as ſcai 
But though it be a writ of right, yet the Court ſel- | King's Bench, over all inferior Courts, to reſtrain them Un: 
1 dom grants it, without giving the party to whom it is | within their bounds, and to compel them to execute afrit 
7 prayed, a day to ſhew cauſe why it ſhould not iſſue; their juriſdiction, whether ſuch juriſdiction ariſes from the 8 
oY alſo ſuch matter muſt be laid before the Court, by which | a modern charter, ſubſiſts by cuſtom, or is created by Lendo: 
4 it may appear, that the party is entitled to it. 3 New act of parliament, yet, being  /ub/edium juſt iti, is now _—_ 
N Abr. And though the Court of King's Bench be in- exerciſed in a vaſt variety of inſtances. But though of Cot 
5 truſted with this juriſdiction of iſſuing out writs of Man- theſe kind of writs are daily awarded to judges of ite cn 
1 .damus, yet they are not obliged to do ſo in all caſes | Courts, to give judgment, or to proceed in the execu— It lies 
Aa wherein it may ſeem proper, but herein may exerciſe a | tion of their authority, yet they are never granted 9 Rances 
K diſcretionary power, as well in refuſing as granting ſuch aid a juriſdiftion, but only to enforce the execution of ors n 
f writ; as where the end of it is merely to try a private it; nor are they ever granted where there is another ally de 
. right; where the granting it would be attended with | proper remedy. Dic. | It 
5 manifeſt hardſhips and difficulties, Sc. So even ſince Jo enumerate, with any degree of particularity, the AC Was 
L, the ſtatute 11 Geo. 1. c. 4, for obliging corporations to various offices and ſituations to which a perion may be 78 ce 
[ ele oflicers, it hath been held, that this Court hath a | admitted or reitored by this writ, would take up more refore 
diſcretionary power of refuſing a writ for that purpoſe, | ſpace than the nature of our work allows. The follo- pendec 
| but may firſt receive information about the election, and, | ing however is a ſummary of ſo general a nature as, = 2 
* if diſſatisfied about the right, may ſend the parties to with what has already been ſaid, may give an idea of deen 1e 
nw try it in an information, 2 Stra. 1003. The King v. the extenſive uſe and nature of this remedy, It has u obta 
pt Mayor and Burgeſſes of T intagel in Cornwall, been granted to admit and reſtore, a Mayor, Alderman, 1 
13 A Mandamus lies to reſtore a mayor, alderman, or | Jurat, Common Council-man, Recorder, High Steward, the rulk 
; KS f ; 3 8 i 5 5 f Whe 
5 capital burgeſs of a corporation a recorder, town-clerk, | Town Clerk, Livery-man, Member of the Court 0 33 
5 attorney turned out of an inferior Court, ſteward of a | Aſliſlants, Burgeſs, Bailiff, Serjeant, or Freeman of a 1 
iy Court, conſtable, Cc. 11 Rep. 99: Raym. 153: 1 Keb. | Company or a Corporation; and it lies where the pet. Jt wall 
15 549: 2 Nel}. Abr. 1148, 1149. ſons complaining have the right, though they never had 3 
1 By ſome opinions it doth not lie, to reſtore a Common | the poſſeſſion; and to admit one in reverſion after tae le. Do 
4 Council- man. 2 Cro. 540. But ſee 1 Vent. 302. A | death of another, It lies for any ancient office, being 4 Kan 
A Mandamus may be had to reſtore a freeman; and alſo to | freehold, and for every public officer who has no other "44 f 
i admit one to the freedom of the city, having ſerved an } remedy to be reſtored, as Steward of a Court Lect et anus, 
1 apprenticeſhip. Sd. 107. To reſtore a fellow of the Col- | Court Baron, Attorney of y Tourt, Treafurer of a R Aw. 
13 lege of Phyſicians, it lies; though not for a fellow of a | Public Company, Scavenger, Clerk of the Peace, Mal- _ or 
is college in the univerſities, if there is a viſitor, 1 Lev. ter or Fellow of a College where no viſitor is appointed, another 
$I — N ter only wh 
. 19, 23. Chaplain, Fellow of the College of Phyſicians, Maltcr, Z 1 | 
& | It hath been reſolved, that a Mandamus ſhall not be | Under-Maſter or Uſher of a School, Regiſtrar or Deputy- ig K. 
11 granted to reſtore a fellow or member of any college of | Regiſtrar in the Eccleſiaſtical Court, Sexton or E granted 
+ 5 1 : | | * 
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Clerk, 


M AND AM Us. 


Clerk, Clerk to Commiſſioners of Land Tax, Ale: taſter, 
Dire&or of a chartered Company, Prebendary, Confa- 
ble, Charchwarden, Overſcer, Surveyor of the High- 
ways, Diſſenting Miniſter, Teacher and Paſtor, Cu- 
rate, Sc. Sc. See Cem. Dig. title Mandamus (A). 

A Mondamus will be granted to inferior juriſdictions: 
oral! kinds, to compel them to do their duty; as to a 
Lord, to hold a Court Baron; to a Steward and Homage 
of a Manor, to hold Courts; to enforce the attendance of 
tenzats of a Manor to make a Court; to Juſtices of Peace, 
to grant warrants, make rates, {wear officers, Sc. See 
Com. Dig. nb. ſup. 0 

Two writs of Mardamus may be granted on the ap- 

cation of different parties for the ſame election. Hardav. 
173, But the Court will not grant croſs or concurrent 
writs without ſpecial reaſons. 2 Burr, 782. 

On applications for a Mandamus. to be reſtored, the 
party applying muſt ſhew that he has complied with all 
the requiſites, to give him a prima facze title; becauſe, 
if properly admitted, he may bring an action for money 
lad and received for the profits. 3 Term Rep. 578. 

Although the caſes are fo various and numerous in 
which writs of Maudamus have been granted, yet the 
inſtances in which they have been refuſed are almoſt 
equal in number; and the caſes are ſometimes contra- 
cictory, particularly as relates to Fellows of Colleges, 
and ſome other conteſted caſes ; which, in fact, have fre- 
quently been governed by ſo many private circumſtances 
as ſcarcely to afford precedents. 

One general rule is, that a Mondamus does not lie for 
azrivete ofice, as Steward of a Court Baron, Proctor in 
the Spiritdal Court, Clerk of a private Company in 
L:nden, on the ground generally of a private juriſdic- 
tion over ſuch officers. It does not lie to any of the Inns 
of Court to compel them to admit a perſon to the bar; 
ihe cyly appeal in this cafe being to the twelve Judges. 
It lies to a viſitor of a college only, under ſpecial circum- 
kances, as to hear an appeal and give e judgment. It 
does not lie for an office not known, unlcls it be ipeci- 
aly deſcribed. See Com. Dig. title Maucamus (B). 


It does not lie to reſtore a perſon where it is confeſſed 


ke was g removed, though he had no notice at the 
time to appear and defend himſelf. Cowp. 523. Nor to 
reſtore to an office, though the party was irregularly ſuſ- 
pended; it it appear by his own ſhowing that there was 
good ground for the ſuſpenſton if the proceedings had 
been regular. 2 Term Rep. 177. If a rule to ſhow cauſe 
u obtained, and it appears in affidavits that the caſe was 
not proper for a Mandamus, the Court may diſcharge 
the rule with colts, 1 Term Rep. 396. 

Where an action will lie for a complete ſatisfaction 
equyatent to a ſpecific relief, a Mandamas will not lie. 
It will therefore not be granted againſt the Rank to 
transfer ſtock, becauſe a ſpecial action of atſumpſit will 
lie. Doug. 8 26, (508). | 

It an election is doubtful, it ſnould be tried by inform- 
ation in the nature of a Quo l arranto, not on Mau- 
damus. 3 Burr. 1352. 

A wrt of Mandamus may not be directed to one per- 
eon, or to a Mayor and Aldermen, Oc. to command 
another to do any aa; it muſt be directed to thoſe 
only who are to do the thing required, and obey the writ. 
2 dale, 446, 701. Under fat. 11 Geo. 1. c. 4, it may be 
granted to proceed to the election of any anzual officer, 


| 


— 


as well as of the Mayor or lead officer. 2 Term Rep. 732. 
This writ is not to be teſted before granted by the Court : 
and if the corporation to which the Maudamms is ſent, 
be above. forty miles from London, there thall be fifteen 
days between the day of the teſte and the return of the 
firlt wiit of Mandamus; taking both days incluſive; but 


if but forty miles, or under, eight days only ; and the. 


alias and pluries may be made rcturneble immediate e 
allo at the return of the pluries, if no return be made, 
and there is affidavit of the ſervice, attachment ſhall go 
forth for the contempt, without hearing counſel to ex- 
cuſe it, 2 Salk. 434: Stra. 407. 

A motion was made for an attachment, for not return- 
ing an alias Mandamus ; and, by Holt, Chief Juſtice, in 
caſe of a Mandamus out of Chancery, no attachment 
lies till the pluries, for that is in nature of an action to 
recover damages for the delay; but upon a 1Mandamus 
out of B. R. the firſt writ ought to be returned, though 
an attachment is not granted without a peremptory rule 
to return the writ, and then it goes for the contempt, 
Sc. 2 Salk. 429. 

There is to be judgment upon the return of the writ, 
before any action on the cafe can be brought for a 
falſe return of a Mardamus. 2 Lev. 238. Returns upon 


| writs of Mandamus muſt be certain for the Court to 


judge upon. 11 Rep. 99, and muſt be made by thoſe 
to whom the writ is directed. See Com. Dig. title 
Mandamus (D). 

If the return conſiſts of ſeveral independent matters 
not inconſiſtent with each other, but part of them good in 
law and part bad; the Court may quaſh the return as 
to ſuch part only as is bad, and put the profecutor to 
plead to or traverſe the reſt. 2 Term Rep. 456. 

A caſe has happened, and others of the like kind may 
happen, where an action could not be brought, nor the 
return pleaded to, or traverſed under the ſtatute g Aun. 
c. 20. In ſuch caſe it may perhaps be adviſeable to 
move the Court of King's Bench, for an information 
againſt the perſon or perſons making a falſe return, or 


loch a return as will lay the party, who moved for the 


Mandamus, under the dilemma mentioned above. Rex v. 
Pertiærard et al. Fuſtices of Peace for Surry. 4 Burr. 2452. 

It has been held, that ſeveral perſons cannot have one. 
Mandamus ; nor can ſeveral join in an action on the caſe 
for a falſe return. 2 Salk. 433. But there has been an 
initance to the contrary, where the circumſtances of the: 
caſe were ſuch, that it required a variety of perſons to 
join in the application, 47x. on the highway act, to com- 
pel the Juſtices to nominate a ſurveyor out of the liſt 
returned by the inhabitants. 4 Burr. 2452. For further» 
matter on this ſubject ſee Vin. Abr. and Com. Dig. title 
AMlandamJs; and alſo this Ditionarv, title Quo arrauto. 

Maixoamus, Was alſo a writ that lay after the year 
and day, (where in the mean time the writ, called cn 
claufit extremun, had not been lent out) to the Eſcheator, 
on the death of the King's tenant i capite, &. com- 
manding him to enquire of what lands holden by kmght's.. 
ſervice, the tenant died ſeized. F. N. B. 561: Dy. 209. 
pl. 19: 248. pl. 81: Lamb. 36. 

Mondamus was likewiſe a writ or- eharge to the She- 


if, to take into the hands of the King all the lands and 


tenements of the King's widow, that againſt her oath 


formerly given, ,marrieth without the King's conſent. . 
Reg. f9.:295. 


MANDAs 


MAND 
MANDATARY, IIasdalarius.] He to whom a charge 


cr conmandoent is given, Alſo he that obtains a bene- 
. tice by Maudamus. 

MANDATE, Mardatum.] A commandment judicial 
of the King or his Jultices to have any thing done for 
diſpatch of juſtice: whereof there is great variety in 
the table of the Regi/ter Judicial; verbo Mandatum., 
The Biſh»p of Darbam's Mandates to the Sheriffs are 
meutioned in ft. 31 Elix, c. 9. Cowell. edit. 1727. 


MANDATI DIES. Mandie or Maunday I burſday; 


the day before Grad Friday, when they commemorate 
and practice the commands of our Saviour in waſhing 
the feet of the pocr, &c. And our Kings of England, 
to e their humility, long executed the ancient cuſtom 
on that day, of wathing the fect of poor men, in number 
equal to the years of their reign, and giving them ſhoes, 
ſtockings, and money. 

MANDATO, PANES DE; Loaves of bread given 
to the pour upon Maunday Thurſday, Chartular Giaſton. 
M3. fol. 29. 

M ANENTES, Was anciently uſed ſor ten-n/es or te- 


nants; gui in falo alieno maneut; and it was not law ful 


for them or their children, to depart without leave of 
the Lord Concil. Synodal. apud Cloverſbo. anne 822, 
MANGONARE, To buy in the market. Leg. 
LE thelred. c 24. | 
MANGONELLUS, A warlike inſtrument made to 
caſt ſmall ſtones againſt the walls of a caſtle, Cowell, 
It differs from a petrard as follows, viz. 
Interea graſſos petraria mittit ad intus 
Aſſidue lapides mangonellus gue minores, 
Vide Selm Gig. voc. Manga, Manganum. 
 MANIPULUS, An handkerchief which prieſts always 
had in their left hands. Blount. 
MANNER, from the Fr. Manier, or mainer, i. e. 


manu lractare.] To be taken with the Manner, is where 


a thicf having ſtolen any thing, is taken with the ſame 
about him, as it were in his hands; which is called Ha- 
Lrente delicto. S. P. C. 179. See Mainour. | 

MANNING, margpera,] A day's work of a man; 
and in ancient deeds there were ſometimes reſerved ſo 
much rent, and ſo many manning. 

MANYNIRE, To cite any one to appear in court, and 
ſtand to judgment there : it is different from Garzmre 
for th ogh both of them ſignify a citation, one is by the 
adverſe party, and the other by the Judge. Leg. H. 1. 
c. 10. D Cange. . 

MANNOIPUS, marciera ] Goods taken in the hands 
of an apprehended thief. Covell. 

MANMNUS, A horſe, a pad or ſaddle horſe. In the 
laus of {fred we find man theef, for a horſe- ſtealer. 
Comell. Sec Manthe. 

MANOt, Mane rin m.] Seems to be derived of the 
Fr. maniir, habiteiio, or rather from manenav, of abiding 
there, becauſe the Lord did uſually reſide there. It is 


called manerinms, quaſi manurium, becauſe it is lahoured by 


handy work: it is a noble ſort of fee, granted par:ly to 
tenants for certain ſervices to be performed, and. partly 
reſerved to the uſe of the Lori's family, with juriſdic- 
tion over his tenants for the'r farms. That which was 
granted out to renants, we call tenementales; thoſe re- 
ſerved to the Lord, were dominicales ; the whole fee was 
termed a Lordſhip, of old a Barony ; from whence the 
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MANOR, 


| Court, that is always an appendant to the Man, ;, 
called The Court-baron. See Skene de verb. ſignif. : 

Touching the original of Manors, it feems that in 4, 
beginning, there was a circuit of ground, gramed þ,, 
the King to ſome Baron or man of worth, for him ang jj, 
heirs to dwell upon, and to exerciſe ſome juriſdj&jq, 
more or leſs within that compals, as he thought good t 
grant; performing ſuch ſervices, and paying ſuci year; 
rent for the ſome, as he by his grant required; aud thx 
afterwards this great man parceiled his land to othet 
meaner men, enjoining them ſuch ſervices and rent; ag 
he taought good, and fo, as he became tenant to the 
King, the inferiors became tenants to him. Sce Perdijye, 
Reſervations, 630: Horne's Mirrer of Fuſtices, lib. 1. (64, 
de Roy Alfred ; Fuloec, fel. 18. And according to this gy; 
cuſtom, ali lands ho!den in fee throughout France were 
divided into e and arriere fieffs, whereof the former 
were ſuch as were immediately granted by the King ; thy 
ſecond iuch as the King's feudataries did grant to others, 
. Gregorii Syntagm. lib. 6. c. 5. num. 3. 

In theſe days, a Manor rather ſignifieth the juriſdic. 
tion and royalty incorporeal, than the land or ſite. For 
a man may have a Manor in groſs, (as the law termeth 
it) that is, the right and intereſt of a court-baron, with 
the perquiſites thereunto belonging, and another er 
others have every foot of the land. Aitchen, fil ,, 
Broie, hoc titulo per totum, Bratton, lib. 4+ Cap. Jl. u. 3, 
divideth Maxerium into capitale & non capitale. See Fer, 

A Manor may be compounded of divers things, as of a 
houſe, arable land, paſture, meadow, wood, rent, advoy. 
ſon, court-baron, and ſuch like; and this ought to be 
by long continuance of time beyond the memory of 
man; for at this day a Manor cannot be made, becaule 
a court-baron cannot now be made, and a Manor cans 
not be without a court-baron, and ſuitors or frecholders, 
two at the leaſt; for if all the freeholds except one 
eſcheat to the Lord, or if he purchaſe all except one, 
there his Manor is gone cay/a qua ſupra, although in 
common ſpeech it may be ſo called. Cowell, Vide Ca. 
Lit. 58, 108; Lit. 73: 2 Rol. Abr. 121. 

By a grant of the demeſnes and ſervices, the Manor 
paſſeth : and by grant and render of the demeſnes only, 
the Manor 1s deſtroyed, becauſe the fervices and de- 
meſnes are thereby ſevered by the ad of the party; 
though it is otherwiſe, if by act of Jaw, as by partition, 
6 Rep. 63. There are two coparceners of a Manor; the 
demeſnes are aſſigned to one, and the ſervices to the 
other, the Manor is gone; but if one die without iſſue, 
and the Manor deſcends to her who had the ſervices, the 
Manor is revived again, for the ſeverance was by a&in 
law. 1 IAH. 122 : 8 Rep. 79: 3 Salk, 25,40. 

A new Manor may ariſe and revive by operation of 
law. 1 Leon, 204. 

It may contain one or more villages or hamlets; &f 
only great part of a village, &c. And there are capi- 
tal 1 or Honours, which have other Manors under 
them, the Lords whtreof perform cuſtoms and ſervice! 
to the ſuperior Lords. 2 1nft. 67: 2 Rel. Abr. 72. See 
title Honour, There may be alſo cuſtomarv Manors, 
granted by copy of court-roll, and held of other Manots. 
4 Rep. 26: 11 Rep. 17. But it cannot be a Manor in 
law, if it wanteth freehold tenants; nor be a cuſtomary 
M aror, without copyhold tenants. 1 In? 58: Lit. 73: 


2 Rol. Abr. 121. But it is ſaid, if there be but ore 
freehold 
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MANOR. 


freehold tenant, the ſeigniory continues between the Lord 
and that one tenant. 1 And. 257: 1 Nel. Abr, 524+ 
Ihe cultom remains, where tenements are divided from 
tne reſt of the manor, the tenants paying their ſervices : 
and he who hath the freehold of them, may keep a 
court of ſurvey, &c. Cro. Eliz. 103. See title Copyhold. 

Maxoks, ſays Blackſtone, are in ſubſtance as antient 
as the Saxon Conſtitution, though perhaps differing a 
little in ſome immaterial circumſtances from thoſe that 
exiſt at this day. Co. Cop. F 2, 10. 

The tenemental lands of ancient Manots were, from 
the different modes of tenure, diſtinguiſhed by two differ- 
eat names. Firſt, book-land, or charter-land, which 
was held by deed under certain rents and free-ſervices, 
and in effect differed nothing from free ſocage lands. 
Co, Cop. & 3. And from hence have ariſen moſt of the 
ſreehold tenants who hold of particular Manors, and owe 
ſuit and ſervice to the ſame. The other ſpecies was 
called oll. land, which was held by no aſſurance in writ- 
ing, but diſtributed among the common folk, or people, 
at the pleaſure of the Lord, and reſumed at his diſcretion; 
being indeed land held in villenage. See this Dictionary, 
title /i[enage. The reſidue of the Manor being unculti- 
vated, was termed the Lord's Waſte, and ſerved for pub- 
lic roads, and for common of paſture to the Lord and 
his tenants. 

Manors were formerly called Baronies, as they ſtill 
are Lordſhips; and each Lord or Baron was empow- 
ered to hold a domeſtic Court, called the Court-baron, 
for redreſling miſdemeſnors and nuſances within the 
Manor, and for ſettling diſputes of property among the 
tenants. This Court is an inſeparable ingredient of 
every Manor; and if the number of ſuitors ſhould ſo 
fail as not to leave ſufficient to make a Jury or Homage, 
that is, two tenants at the leaſt, the Manor itſelf is loſt. 

In the early times of our legal conſtitution, the King's 
greater Barons, who had a large extent of territory held 
under the Crown, granted out trequently ſmaller Manors 
to inferior perſons, to be holden of themſelves, which do 
therefore now continue to be held under a ſuperior Lord, 
who is called in ſuch caſes the Lord paramount over all 
theſe Manors: and his ſeignory is frequently termed an 
Honour, not a Manor, eſpecially if it hath belonged to 
an antient feudal Baron, or hath been at any time in 
the hands of the Crown. (See this Dictionary, title Ho- 
251.) In imitation whereof, theſe inferior Lords began 
to carve out and grant to others ſtill more minute eſtates, 
to be held as of themſelves, and were fo proceeding 
downwards in infinitum; till the ſuperior Lords obſerved, 
that by this method of ſubinfeudation they loſt all their 
feudal profits, of wardſhips, marriages, and eſcheats, 
which fell into the hands of theſe meſne or middle Lords, 


who were the immediate ſuperiors of the terre-tenaut, or 


lim who occupicd the land; and ally that the meſne 
Lords themſelves were ſo impoveriſhed thereby, that 
they were diſabled from performing their ſervices to 
ther own ſuperiors, This occaficned, firit, that provi- 


don in the 32d cap. of Magna Carta, g Hen. 3; (which 


5 not to be found in the firſt charter granted by that 
prince, nor in the Great Charter of King ];) that no 
man ſhould either give or fell his land, without referv- 
ing ſutticient to 4 — the demands of his Lord; and 
afterwards the ſtatute of Vm. 3, or quia emptores, 


— x g— — 


td Ld. 1. c. 1; which directs that upon all ſales or 
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feoffments of lands, the feoffee ſhall hold the ſame not 
of his immediate feoffor, but of the chief Lord of the 
fee of whom ſuch feoffor himſelf held it. But theſe pro- 
viſions not extending to the Kings own tenants © capize, 
the like law concerning them is declared by the ſtatutes 
of prerogativa regis, 17 E. 2. c. 6: 34 E. 3. c. 15; by 
which laſt all ſubinfeudations, previous to the reign of 
King Edward I. were confirmed: but all ſubſequent to 
that period were left open to the King's prerogative. 
(See this Dictionary, title Terures.) From hence it is 
clear, that all Manors exiſting at this day, muſt have 
exilted as early as King Edward I. for it is eſſential to a 
Manor, that there be tenants who hold of the Lord ; 
and by the operation of theſe ſtatutes, no tenant ix capize 
ſince the acceſſion of that prince, and no tenant of a 
common Lord fince the ſtatute of quia emprores, could 
* * any new tenants to hold of himſelf. 2 Comm. 
c. 6. p. 90—92. 

MANSE, mar/2. ] An habitation, or farm and land, 
Selm. See Manjſum. 

MANSER, A baſtard. Cowe!!. 

MANSION, mano; & manendo.] Among the ancient 
Romans, was a place appointed for the lodging of the 
prince, or ſoldiers in their journey ; and in this ſenfe we 
read primam manſionem, & c. It is with us moſt com- 
monly uſed for the Lord's chief dwelling-houſe within 
his fee; otherwiſe called the capital meſſuage, or manor - 
place. Skene. 

Some ſay it is a dwelling of one or more houſes with- 
out a neighbour: ſee Brac. lib. 5. p. 1: ard manſion- 
houle 1s taken in law for any houle or dwelling of ano- 
ther; in caſes of committing burglary, Sc. 3 Co. Inf. 64. 

The Latin word man/ia, according to Sir Edward 


Code, ſeems to be a certain quantity of land: hiaa we! 


manſia, and manſa, are mentioned in ſome old writers 
and charters. Feta, lib. 6. And that which in ancieut 
Latin authors was termed Vida, was afterwards called 
manſus. 

M ANSLAUGHTER ; See title Hemicive, 

MANSTEALING; See title X:4napping. 

M ANSUM CAPITALE, The manor- houle or mer, 
or court of the Lord, Kennet's Antig. 150. 

MANSURA AND MASURA, Are uſed in Dome/day 
and other ancient records, for Manſiones vel habitacula 
villicorum. Comell. 


MANSUS, Anciently a farm. Se/d. of Titbes, 62. 


MANSUS PRESBY TERI, The mas/e or houſe of 


reſidence of the pariſh prieſt ; being the parſonage or vi- 
carage-houſe. Paroch. Autig. 431. | 

MANTHEOF, from the Lat. mans, a nag, and 
Sax. theo. i. e. thief.] An horſe- ſtealer. Leg. Alfred. 
See Mannus. 

MANTILE, A long robe; from the Fr, word Man- 
teau; mentioned in fat. 24 II. 8. c. 13. 

MANUALIA BENEFICIA, Were the daily diftri- 
butions of meat and drink to the canons and other mem- 
bers of cathedral churches, for their preſent ſubſiſtence. 
Lib. Statutor. Eccleſ. Sandi Pauli Lonaon. MS. 

MANUALIS OBEDIENTIA, ls uſed for ſworn 
obedience, or ſubmiiſion upon oath. 

MANUCAPTIO, A writ that lies for a man taken 
on ſuſpicion of felony, Sc. who cannot be admitted to 
bail by the Sheriff, or others having power to let to main- 


priſe, F. N. B. 249. See Mainprije, 
. 11 MANUAL, 


MANUFACTURES. 


MANUAL, manualis.) Signifies what is employed , manufacturers in leather; and by Hat. 19 Ge, 3+ e, 1 
or uſed by the hand, and whereof a preſent profit may | to the lace- manufacturers alſo. q 95 
be made: as ſuch a thing in the Manual occupation of By the ſaid far. 1 Ann. fl. 2. c. 18, all wool delivered 
one, is where it is actually uſed or employed by him. |. out to be wrought up ſhall be delivered with the declata. 
Staundf, Prerog. 54. tion of the true weight; and all wages, demands, ang ge. 

MANUFACTURES AND ManvracTuress. | faults of labourers in the woollen, linen, fuſtian, cotton, an 
Theſe are regulated by a vaſt variety of ſtatutes adapted | iron manufactures, ſhall be heard and determined by twg 
to the particular nature of each buſineſs, to which they | Juttices of Peace, with an appeal to the Quarter Seſſions. 
are applied, to guard againſt the frauds and negligence of To prevent the deſtruction of our home manufacturez 
journeymen and workmen concerned therein. he fol- Ey tranſporting and ſeducing our artiſis to ſettle abroad, 1 
lowing, here noticed, contain the molt general proviſions, | is provided by /ar. 5 Geo. 1. c. 27, that if any entice 
For a reference to the ſeveral ſtatutes relative to every | or ſeduce any artificerin wool, iron, ſteel, braſs, or other 
particular branch, ſee this Dictionary under the ſeveral | metal, clockmaker, watchmaker, or other artificer, ſuch 
appropriate titles. | ſeducer ſhall be fined 106/. and be impriſoned three 

By fat. 3 Edw. 4. c. 4, the Maſters and Wardens of | months; and for the ſecond offence ſhall be fined at dif. 
every. craft in every city, town, and village, and the | cretion, and be impriſoned a year; and the artificers f 
Mayor or Bailiff of every ſuch city, &c. are empowered | going into foreign countries, and not returning, withia 
to ſearch at fairs and markets, ſhops open, and warehouſes, | ſix months after warning given them by the Bi Am. 

all ſuch wares pertaining to their proper crafts which | baſſador where they reſide, ſhall be deemed aliens, aud 
ſhall be made within England and if ſuch wares be not | forfeit all their lands and goods, and ſhall be incapable 
lawful and duly wrought, to ſeize them as forfeit. of any legacy or gift. By flat. 23 Geo. 2. c. Iz, the 

By fat. 1 Ann. ft. 2. c. 18, made perpetual by fat. ſeducers of the artiſts above ſpecified, or of thoſe in mo. 
9 Ann. c. 30, if any perſon employed in the working ap | hair, cotton, or ſilk, incur for the firſt offence a forfei. 
the awoollen, linen, fuſtiang cotton, or iron manufactures | ure of 500/. for each artificer contracted with to be ſent 
ſhall embezzle or purloin any materials which he ſhall | abroad, and impriſonment for 12 months ; and for the 
be intruſted with to work, or if any perſon ſhall receive | ſecond 1000/, and are liable to two years impriſonment; 
ſach embezzled materials, the offender ſhall forfeit dou- | and by the ſame ſtatute, connected with far. 14 Gr, z. 
ble the value to the poor, or be committed to the Houſe c. 71, if any perſon export any tools or utenſils uſed in 
of Correction, and there whipped and kept to hard la- the ſilk, linen, cotton, or woollen manufactures; (except 
bour for foarteen days. This ſtatute was further en- | wool-cards to North America, lat. 15 Geo. 3. c.5;) be 
forced by lat. 13 Geo. 2. c. 8, which made a ſecond | forfeits the ſame, and 200/; and the captain of the ſhip, 
offence liable to a forfeiture of four times the value. | having knowledge thereof, 10c/: and if any captain of 
Theſe proviſions were however found inſufficient, a King's ſhip, or officer of the Cuſtoms, knowingly ſuffers 

By fats. 22 Geo. 2. c. 27: 17 Geo. 3. c. 56, any perſon | ſuch exportation, he ſhall forfeit 100/, and his employ. 
employed in working up any woollen, linen, filk, leather, | ment; and is for ever made incapable of bearing any 
or iron manufacture, who ſhall purloin, embezzle, ſecrete, | public office; and every perſon collecting ſuch tools or 
fell, pawn, exchange, or unlawfully diſpoſe of any of the | utenſils in order to export the ſame, ſnall, on convidtion 
materials, ſhall be committed to the Houſe of Correction at the aſſiſes, forfeit ſuch tools, and alſo 2000. By tat, 
for not leſs than fourteen days, nor more than three | 21 Geo. 3. c. 37, if any perſon ſhall put on board any 
months, and whipped ; and for a ſecond offence to be | ſhip, not bound to any place in Great Britain or Ireland, 
committed, for not leſs than three months nor more than | or ſhall have in his cuſtody, with intent to export, any en- 
fix, and whipped. The receiver to forfeit from 4o/. to | gine, tool, or implement uſed in the woollen, cotton, 
2o/l, or be whipped ; and for a ſecond offence from 100/. | linen, or ſilk manufactures, he ſhall forfeit the ſame, 
to col. or be = heſe ſtatutes allo empower | and alſo the ſum of 200/. and ſhall be impriſoned 12 
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Juſtices to grant warrants to ſearch for embezzled mate- | months, and till the forfeiture is paid. And every cap- 
rials, and to ſeize them, giving an opportunity to owners | tain and Cuſtom-houſe officer who ſhall knowingly re- 
to prove the property, and alſo to compel workmen en- | ceive ſuch an article, or take an entry of it, all forfeit 
truſted with materials, to work up the fame within eight | 2000. By far. 22 Geo. 3. c. 60, if any perſon ſhall er- 
days, and to prevent their engaging in more than one | tice or encourage any artificer employed in printing cal. 
ſervice at a time. The proviſions in fat. 12 Geo, 1, | licoes, cottons, muſlins, or linens, to leave the kingdom, 
. 34, againſt unlawful clubs and ſocieties of wool- | he ſhall forfeit 500/. and be impriſoned one year: and 
combers, Gc. to regulate the trade, are by the „at. 22 | perſons who export, or attempt to export, any engines 
Geo. 2. c. 27, extended to dyers, hotpreſſers, hatmakers, | or inſtruments uſed in that manufacture, ſhall forfeit 
and all journeymen in the manufactures of filk, mohair, 5 oo: and captains of ſhips and Cuſtom-houſe officers 
fur, hemp, flax, linen, cotton, fuſtian, iron, or leather. conniving at theſe offences forfeit 100/. and become in- 
The ſaid far. 17 Geo. 3. c. $6, alſo contains many other | capable of holding any office under the Crown. By 
proviſions againf receivers of embezzled manufactures, 25 Geo. 3. c. 67: 26 Geo, 3. c. 89, perſons who attempt 
and prohibits journey men ders in particular from receiv- | to export any inſtruments, ſpecified by name in thoſe acts, 
ing goods to dye without the conſent of their employers, | (the latter of which particularly regulates the export- 
By the faid fat. 1 Ann. ft. 2. c. 18, all payments to | ation thereof to the We/# Indies, ſhall forfeit 200/. and 
workmen in the manufactures therein mentioned, ſhall | be impriſoned one year: and captains and Cuſtom-houſe 
be by lawful coin, and not by cloth, victuals, or com- | officers conniving at the offence are ſubject to the ſame 
modities ; and this humane proviſion againſt opprefſion | penalty, and become incapable of exerciſing any public 
and injuſtice, is extended by /at, 13 Geo. 2. c. 8, to the | employment, | MANU 
A 0 


MANU 
MANUMISSION, naut.] The freeing 2 vil- 


lein or flave out of bondage; which was formerly done 
ſeveral ways : Some were manumitted by delivery to the 
ſerif, and proclamation in the county, c. others by 
charter; one way of Manumiſſion was for the lord to 
take the bondman by the head, and ſay, I vill that this 
mar be free, and then ſhoving him forward out of his 
lands, And there was a Manumiſſion implied, when the 
lord made an obligation for payment of money to the 
bondman, or ſued him where he might enter without 


ſuit, Sc. The form of manumitting a perſon in the time 


of Will. 1. called The Conguerer, is thus ſet down,—S: 


quis velit ſerum Juum liberum facere, tradat eum viceco- 


niti per manum dextram, in pleno comitatu, et quietum 
iam clamare debet @ jugo forvitutis ſue per manumiſſionem, 
eu oft:ndat ei liberas portas et wias, et tradat illi libera 
arma, ſcilicet lanceam et gladium, et deinde liber homo effi- 
titur. Lamb. Archai. 126. See title Villeins, 

MANU OPERA, Stolen goods taken upon a thief, 
apprehended in the fact. See Mannopus ; Mainour. 

MANUOPERA, Cattle or any implements uſed to 
work in huſbandry, Mon. Angl. tom. 1. p. 977 : Fleta. 

MANUPASTUS. A domeſtic. Selm. Leg. Hen. 1. c.66. 

MANUPES, A foot of full and legal meaſure. Cowell, 

TO MANURE, colo, melioro.] To till, plough, or 
manure land. Lit. Die. 

MANUS, Anciently uſed for the perfon taking an 
oath, as a compurgator. And it often occurs in old re- 
cords ; Tertia, quarta, &c. manu jurare; that is, the 
party wvas to bring fo many, to fevear Toith him, that they 
believed wvhat he wouched wwas true : and incaſe of a wo- 
man accuſed of adultery ; Mulieri hoc neganti purgatio 
ſexta manu exit india, i. e. ſhe was to vindicate her 
reputation upon the teſtimony of fix compurgators. Reg. 
Ecdl, Chriſt. Cant. If a perſon ſwore alone, it was propria 
manu et wnica, The ufe of this word came probably 
from laying the hand upon the New Teſtament, on 
taking the oath. 

MANUS MEDLE Y INFIMZ HOMINES, Men 
of a mean condition, of the loweft degree. Radulphus de 
Diceto ſub annis 1112, 1138, 1185. 

MANUTENENTTA, The writ uſed in caſe of main- 
tenance. Reg. Orig. fol. 182 & 189. See Maintenance. 

MAN-WORTH, The price or value of a man's life, 
or head ; for of old every man was rated at a certain 
price, according to his quality, which price was paid 
to the lord in ſatisfaction for killing him. Covell. 
dee Manbote. | 


MAPS AvD PRINTS. See Star. 8 Geo. 2. c. 13; C 


this Dictionary, title Literary Property. 
MARA, A mere, lake, or great pond, that cannot 
be drawn dry. Men. Angl. tom. 1. p. 666: Par. Autig. 418. 
MARCA; See Mart. 
 MARCATUS, The rent of a mark by the year, an- 
ciently reſerved in leaſes, Sc. Et unum marcatum redai- 
ths de, Sc. Mon. Angl. tom. 1. p. 341. 
MARCH, Earldom of, grants of its lands are to be 


under the Great Seal. Szar. 4 Hen. 7. c. 14. 


MARCHERS or LORDS MARCHIRS, Were thoſe 
noblemen that lived on the Marches of ales or Scotland; 
who in times paſt (according to Camaen) had their laws, 
and foreftatem vitæ, Ec. like peity Kings; which are 
aboliſhed by fat. 27 H. 8. c. 26. See alſo flat. i Ed. 6. 


* 
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c. 10; and this Dictionary, title Valet. In old records 
the Lords Marchers of Wal:zs were ſtyled Marchianes 
ae Marchia Walliz. 

MARCHES, marchia, from the Germ. march, 1. e. 
limes ; or from the Fr. marque, fignum ; being the noto- 
rious diſtindtion between two countries, or territories.] 
The limits between England and Wales, or Scotland, when 
thoſe were conſidered as enemies? countries; which laſt 
are divided into WY and Middle Marches. See flats. 4 
Hen. 5. c. 7: 22 Ed. 4. c. 8: 24 Hen. 8. c. 9. There 
was formerly a Court called the Court of the Marches of 
Il ales, where pleas of debt or damages, not above the 
value of fifty pounds, were tried and determined ; and 
if the Council of the Marches held plea for debts above 
that ſum, Cc. a prohibition might be awarded, 
Cro. Car. 384. 


MARCHET, marchetum.] Conſuetudo pecuniaria, in 


mancipiorum filiabus maritandis. Bract. lib. 2. cap. 8. This 
cuſtom, with ſome variation, is obſerved in ſome parts of 
England and Wales, as allo in Scotland, and the iſle of 
Guernſey : and in the manor of Dine vor, in the county 
of Carmarthen, every tenant at the marriage of his 
daughter pays ten ſhillings to the lord, which in the 
Britiſh language is called Gwabr Merched, i. e. a maid's 
fee. The cuſtom for the lord to lie the fe night with 
the bride of his tenant was very common in Scotland, and 
the North of England ; but it was abrogated by Malcolm 
the Third, at the inſtance of his Queen; and inftead 
thereof a mark was paid to the lord by the bridegroom: 
from whence it is denominated mercheta mulieris. See 
titles Maziden-Rents ; Borough- Engliſh. | 

MARCHIARE,To adjoin to, or border upon. Cowell, 

MARCULUS, A hammer, a mallet. Cowell. 

MARDEN, alias Mawarden in Herefordſhire, its mea- 
dow and paſture, how provided for. Stat. 3 Jac. 1. c. 11. 

MARES; See Horses. 


MARE SCHALL, or MARE SHAL; See Marſpal. 


MARET UM, Fr. marct, a fen or marſh.] Marſhy 
ground, overflowed by the ſea or great rivers. Co. Lit. 5. 


MARINARIUS, A mariner or ſeaman : and mart- 
nariorum capitarneus was the Admiral or warden of the 


ports; which offices were commonly united in the ſame 


perſon ; the word Admiral not coming into ule, till the 
latter end of the reign of King Ed. 1. before which time 
the King's letters ran thus: Rex capitaues marinariorum 
et ciſdem marinariis ſalutem. Paroch. Antiq. 322. See 
title Aumiral. For the various regulations on the ſubject 
of Mariners, fee this Dictionary, titles In/urance ; Navy; 
Seamen. As to Mariners wandering up and down, fee 


title Fagrants. 


MARINE FORCES, While on ſhore are regulated 
and ſubjected to martial law by annual acts. See title 
Soldiers. | 

MARINE SOCIETY. The eſtate and property of 
the truſtees of Meminſter Fiſh-market, (ſee flat. 22 Geo. 
2, c. 49,) veſted in the Marine Society. Stat, 30 
Geo. 3. c. 54. 

MARISCUS, A marſty or fenny ground. Dameſday. 

MARITAGIO AMISSO PER DEFALTAM, A 
writ for the tenant in frank-marriage, to recover lands, 
Sc. whereof he is deforced by another. Reg. fol. 171. 

MARITAGIUM, That portion which is given with 
a daughter in marriage. See Glazwil, lib. 2. c. 18. As 
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a fruit of tenure, under which Marizagium, ſtrictly taken, 
is that right which the lord of the fee had to diſpole of 
the daughters of his vaſiuls in marriage; See title T exyre 
IF. 4: and title Marriage. 


MARI FAGIUM HABERE, To hare the free dil- 


poſal of an heireſs in marriage; a favour granted by the | 


Kings of Euglaud, while they had the cultody of all wards 
or keirs in minority. Coxvell, See title Tenure, 


MARITIMA ANGLLE, The profit and emolument 
ariſing to the King from the ſea, which anciently was 
collected by ſheriffs; but it was afterwards granted to the 
Lord Admiral. Ricardu: de Lucy dicitur habere maritimam 
Angie, Pat. 8 H. 3. m. 4. 

MARK, marca, Sax. mearc.] Of filver, is now thir- 
teen ſhillings and fourpence: though in the reign of 
Ilen. 1. it was only fix ſhillings and a penny in weight; 
and ſome were coined, and ſome only cut in {mall pieces; 
but thoſe that were coined, were worth ſomething more 
than the others. In former times, money was paid, and 
things valued oftentimes by the mark. We read of a 
mark of gold of eight ounces, of 6/. in ſilver; or as 
others write 6/. 13s. 44, Stoww*s Annal, 32. Rot. Mag. 
Pipe, Ann, 1 Hen. 2. 

MARK TO GOODS, Is what aſcertains the property 

or goodnels thereof, Cc. And if one man ſhall uſe the 
mark of another, to the intent to do him damage, upon 
injury proved, action upon the caſe lieth. 2 Cyo. 471. 
The penalty of counterfeiting the marks on wax, ap- 
pointed by Hat. 23 Elix. c. 8. is 51. or pillory and im- 
priſonment. 
MARKET, zercatus; from mercando, buying and 
ſelling. ] The liberty by grant or preſcription, whereby 
a town is enabled to /t up and open hops, Ic. at a certain 
place therein, for buying and ſelling, and better provi- 
fion of ſuch victuals as the Subject wanteth ; it is leſs than 
a fair; and uſually kept once or twice a week. Bra@. 
lib. 2. cap. 24 : 1 II. 220. 

The eſtabliſhment of public marts, or places of buying 
and felling, ſuch as markets and fairs, with the tolls there- 
unto belonging, is enumerated by Black/?one as one of the 
King's prerogatives. Theſe can only be ſet up by virtue 
of the King's grant, or by long and immemorial uſage and 
preſcription, which preſuppoſes ſuch a grant. 2 [z/. 220, 
According to Bracton, one Market ought to be diſtant 
from another, e leucas, vel milliar. et dimidiam, et tertiam 
fartem dimidiæ. If one hath a Market by charter or pre- 
ſcription, and another obtains a Market near it, to the nui- 
ſance of the former, the owner of the former may avoid it, 
11:7. 406: F. N. B. 184: 2 Ro. Ab. 140. But in order 
to make this out to be a nuſance, it is neceſſary —1, That 
the proſecutor's Market or Fair be the elder, otherwiſe 
the nuiſance lies at his own door: 2, That the fecond 
Market be erected within the third part of 20 miles from 
the other; (i. e. as above expreſſed, fix miles and a half, 
and one-third of half a mile :) for the %a, or reaſon- 
able day's journey mentioned by Bra#tor, (I. 3. c. 16.) 
is conſtrued by Hale to be 20 miles. See 2 Iuſt. 567. So 
that if the new Market be not within the diſtance above- 
mentioned of the old one, it is no nuſance; as it is held 
reaſonable that every man ſhould have a Market within 
one-third of a day's journey from his own houſe ; that 
the day being divided into three parts, he may ſpend 


one part in going, another in returning, and the third 


MARKET. 


in tranſacting his neceſſary buſineſs there. If ſuch Marker 
or Fair be on the ſame day with the old one, it is bring 
facie a naſance to that, and there needs no proof of j- 
but the law will intend it to be ſo; but it it be on another 
day, it ay be a nuſance, though whether it 7s {9 or net 
cannot be intended or preſumed, but mult be proyeg 1, 
a Jury. 3 Comm. c. 13. p. 218. Allo where a man has 


a Fairor Market, and one erects another to his Prejudice, 


an action will lie. Rel. 140: 1 Med. 69. 

The Fair or Market is taken for the place where kept; 
and lormerly it was cuſtomary for Fairs and Markets 
be kept on Sundays; but by fat. 27 H. 6. c. 5, no Fair or 
Market is to be kept upon any Sunday, or upon the 
teaſts of the A/cer/fron, Corpus Chriſti, Good Friday, A 
Saints, Cc. except tor neceſſary victuals, and in time of 
harveſt : and they ought not to be held in church: yards, 
fat. 13 Ed. 1. c. 6. All Fairs are Markets: and there 
may be a Market without an owner; though where there 
is an owner, a butcher cannot preſcribe to ſell meat in 
his own houſe upon a Market-day; for the Market matt 
be in an open place, where the owner may have the be. 
nefit of it. 4 It. 272, No Market ſhall be held out of 
the eity of London within ſeven miles: though all but. 
chers, victuallers, &c. may hire ſtalls and itandings in 
the Markets there, and ſell meat and proviſions, on tour 
days in a week, Sc. Ct. lib. 101, 

Property may, in ſome caſes, be transferred by ale, 
though the vendor hath zone at all in the goods; for it 
is expedient that the buyer, by taking proper precautions, 
may at all events be ſecure of his purchaſe; otherwil: all 
commerce between man and man mult be ſoon at an end, 
The general rule of law, therefore, is, that all ales and 
contracts of any thing vendible in Fairs or Markets 
overt, (that is, open,) ſhall not only be good between 
the parties, but alſo binding on all thoſe that have any 
right or property therein. 2 J. 713. And for this pur. 
poſe the Mirror ſays, tolls were eſtabliſhed, v.. to teſ- 
tify the making of contracts; for every private contract 
was diſcountenanced by law: inſomuch that our Sax 
anceſtors prohibited the ſale of any thing above tlie value 
of 20d. unleſs in open Market; and directed every bar- 
gain and ſale to be made in the preſence of credible wit- 
neſſes. Mirr. c. 1. H 3: Ll. Ethel. 10. 12: Ll. Eadg, 
Mill. 80. Market overt in the country is only held on 
the ſpecial days provided for particular towns by charter 
or preſcription ; but in London every day except Suna 
Market-day. Cro. Fac. 68. The Market-place, or (pot 
of ground ſet apart by cuſtom for the ſale of particular 
goods, is alſo in the country the only Market overt, Ge4b, 
131. But in London every ſhop in which goods are expoſed 
publicly toſale, is Market vert; for ſuch things only as the 
owner profeſſes to trade in. 5 Rep. 83: 12 Ad. 521: 
though if the ſale be in a warehouſe, and not publicly 
in the ſhop, the property is not altered. 5 Rep. $3: 
Meer, zoo. But if goods are ftolen from one, and fold out 
of Market overt, the property is not altered, and the 
owner may take them wherever he finds them. And it's 
expreſsly provided by Rat. 1 Jac. 1. c. 21, that the 
Hale of any goods, wrongfully taken, to any pawn-broker 
in London, or within two miles thereof, ſhall not alter 
the property; for this being uſually a clandeſtine trade, 
is therefore made an exception to the general rule. And 
even in Market over/, if the goods be the property 0! 
the King, ſuch ſale, though regular in all other feen 
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will in no caſe bind him ; though it binds infants, femes- 
covert, idiots or lunatics, and perſons beyond fea, or in 
priſon. 2 Jut. 715+ It the goods be ſtolen from a com- 
mou perſon, and then taken by the King's officer from 
the lelon, and ſold in open Market, ſtill if the owner 
has uſed due diligence in proſccuting the thief to con- 
viction, he loſes not his property in the goods. Bac. U/e 
of the Lowe, 158, So likewite if the buyer knoweth the 
property not to be in the ſeller; or there be any other 
tand in the tranſaction; if he knoweth the ſeller to be 
an inlant, or feme-covert not uſually trading for her— 
elt; if the ſale be not originally and wholly made in 
the Fair or Market, cr not at the uſual hours, the 
owner's property is not bound thereby. 2 1½. 713, 4: 


Rep. 83. If a man buys his own goods in a Fair or 


Market, the contract of ſale ſhall not bind him, ſo that 
he Mall render the price; unleſs the property had been 
previoully altered by a former fale. Perk. F 93. And 
notwithſtanding any number of intervening ſales, if the 
original vendor, who fold without having the property, 
comes again into poſſeſſion of the goods, the original 
owner may take them, when found in his hands who 
was guilty of the firſt breach of jultice. 2 1zf. 713. 
But the owner of goods ſtolen, who has proſecuted the 
thizf to conviction, cannot recover the value of his goods 
trom any one who has purchaſed them, and ſold them 
again, even with notice of the theft before the convic- 
tion. 2 Term Rep. 750. By theſe regulations the Com- 
mon Law has ſecured the right of the proprietor in per- 
ſonal chattels from being diveſled, ſo far as is conſiſtent 
with that other neceſſary policy, that purchaſers bona 
fae, in a fair, open, and regular manner, ſhould not be 
afterwards put to difficulties by reaſon of the previous 
knavery of the ſeller. 2 Comm. 449, 450. 

Perſons that dwell in the country, way not ſell wares 
by retail in a Market-town, but in open fairs: but coun- 
7 may ſell goods in groſs there. Stat. 1 & 2 P, 
7 

All contracts for any thing vendible in Markets, Sc. 
ſhall be binding, and ſales alter the property, if made 
according to the following rules, 47x. 1. The ſale is to 
bein a place that is open, ſo that any one that paſſeth by 
may fee it, and be in a proper place for ſuch goods. 
2. It muſt be an actual ſale, for a valuable confider- 
ation, 3. The buyer is not to know that the ſeller 
hath a wrongful poſſeſſion of the goods ſold. 4. The 
ale muſt not be fraudulent, betwixt two, to bar a third 
perſon of his right, 5. There is to be a ſale, and a con- 
tract, by perſons able to contract. 6. The contract 
muſt be originally, and wholly, in the Market overt. 
7 Toll ought to be paid, where required by ſtatute, 
Oc. 8. The ſale is not to be in the night, ſor on a 
Saar,] but between ſun and ſun ; (though if the ſale 
be ſo made it may bind the parties.) A fale thus made 
mall bind the parties, and thoſe that are ſtrangers, who 
have a right. 5 Rep. 83. 

The ſtatutes which ordain, that toll-takers ſhall be 
appointed in Markets and Fairs, to enter in their books 
tie names of the buyers, ſellers, vouchers, and prices of 
horſes ſold, and deliver a note thereof to the buyer, Ec. 
ſceure the property of ſtolen horſes to the owner, al- 
tough fold in a Fair or Market, if he repays what was 
bend fide paid for the horſe. Stats, 2 O 3P.& M. c. 7: 
31! Ez. c. 12. See title Horſes, 


— 
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Every one that hath a Market, ſhall have toll for 
things fold, which is to be paid by the buyer, and by 
ancient cuſtom may be paid for ſtanding of taings in the 
Market, though nothing be ſold; but not otherwiſe. A 
piepowder court is incident as well to a Market as a Fair; 
(fee title Court of Piepowders;) and proprietors of 
Markets ought to have a pillory, and tumbrel, &c. to 
puniſh offenders. 1 /. 281: 2 tuft. 221; 4 Ii. 
272. Keeping a Fair or Market, otherwiſe than it is 
granted, as by keeping them upon two days, when only 
one is granted; or on any other day than appointed; 
extorting toll or fees where none are due, &c. are cauſes 


of forfeiture. Finch 164. If a perſon erects ſtalls in a 


Market, and does not leave room for the people to ſtand 
and fell their wares, ſo that they are thereby forced to 
hire ſuch ſtall, the taking money for the ute of them, in 
that caſe, is extortion, 1 Ld. Raym. 149. See further 
titles Fair; Clerk of the Market. 
MARKET TOWNS; See Market, 
MARKETZELD, ar MARKETGELD, Toll ef 
the Market. Cod. MS. in Bibl. Cotton. 
MARKPENNY, Was a penny anciently paid at the 
town of Maldon, by thoſe who had gutters laid or made 
out of their houſes into the ſtreets. H:/. 15 Ed. 1. 
MARLBOROUGH, Duke of. The honour of Ho. 
/teck granted to the Duke of Marlborough, and Blenheim - 
houſe built by the Parliament, in reward of the victory 
at Blenheim, & c. Stat. 3 & 4 Ann. c. 6. The honour 
ſettled upon his poſterity, fat. 5 Ann. c. 3. An annuity 
from the-poit-oflice ſettled on the Dake of Marlberough, 
5 Ann. c. 4. For paying the arrears due for building 
þleubeim-houje, Stat. 1 Geo. 1. fl. I. c. 12. 634. 
MARLE, marla, from the Sax. margel, 1. e. medulla. 


Otherwiſe called Malin; A kind of earth or mineral, 


which in divers counties of this kingdom is uſed to fer- 
tilize land. See flat. 17 Ed. 4. c. 4+ 

MARLEB ERG, Statutes made there, 52 Hen. 3. 

MARLERIUM, or MARLETUM, A marle pit. 
Chart. Antig. 

MARQUE, from the Saxon mearc, Hgnum.] A mark 
or fign; but in our ancient ſtatutes it ſignifies Repriſals. 
See title Letters of Marque. 

MARQUESS, or MARQUIS, Marchis.] Is now a 
title of honour before an Earl, and next toa Dake ; and 
by the opinion of Heotoman, the name is derived from the 
German March, ſignifying originally Cafes Limitis, or 
Comes et præſectus limitis. In the reign of King Nich. 
II. came up firſt the title of Marquis, which was a go- 


vernor of the marches; for before that time, thoſe that 


governed the marches were called commonly Lerds 
Marchers, and not Margugſſes, as Judge Deaeridge has 
oblerved in his law of Nobility and Peerage. Selden's 
Mare clauſ. lib. 2. c. ig. A Marquis is created by pa- 
tent; and anciently by cin&ure of word, mantle of fate, 
Ke. See titles Lords Marchers ; Peers; Nobility. 


MARRIAGE. 


MaRriTAGIUM.] A civil and religious contract, 


whereby a man is joined and united to a woman, for the 


purpoſes of civilized ſociety : Maritagium, in the feu- 
dal law, ſignified the intereſt of beſtowing a ward or 
widow in marriage by the Lord, Mag. Chart. c. C. See 
utle 7 exures II. 4. | 
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Maritagium is likewiſe applied to land given in Mar- 
riage ; and is that portion which the huſband receives with 
his wife. Brad. lib. 2. c. 34: Gland. lib. 7. c. 1. In this 
ſenſe there are divers writs, De Maritagio, &c. Reg. 171. 

There is further a term called Duty of Marriage, ſig- 
nifying an obligation to marry; impoſed on women who 
formerly held lands, charged with perſonal ſervices, in 
order to render them by their huſbands, Covell, See 
Tenure, title II. 4. 8 

Marriage is generally the conjunction of man and wo- 
man, in a conſtant ſociety, and agreement of living to- 
gether; until the contract is diſſolved by death or breach 
of faith, or ſome notorious miſbehaviour, deſtructive of 
the end for which it was intended. It is one of the 
rights of human nature; and was inſtituted in a ſtate 
of innocence, for preſervation thereof: and nothing 
more is requiſite to a complete Marriage, by the laws of 
England, than a full, free, and mutual conſent between 
parties, not diſabled to enter into that ſtate by their 
near relation to each other, infancy, pre- contract, or im- 
potency. Di. See poſt. flat. 26 Geo. 2. c. 33. 

As to the folemnization of Marriage, this is regulated 
by the laws and Cuſtoms of the nation where we relide ; 
and every State allows ſuch privileges to the parties as 
it deems expedient, and denies legal advantages to thoſe 
who refuſe to ſolemnize their Marriage, in the manner 
the State requires; but they cannot diſſolve a Marriage 
celebrated in another manner, Marriage being of divine 
inſtitution, to which only a full and free conſent of the 
parties is neceſſary, Before the time of Pope Iunocent 
III. there was no ſolemnization of Marriage in the 
church; but the man came to the houſe where the wo- 
man inhabited, and led her home to his own houfe, 
which was all the ceremony then uſed, See 1 Rel. Abr. 
359 : 1 Sid. 64. | | 

Marriages by Remifb prieſts, whoſe orders are acknow- 
ledged by the church of EAgland, are deemed to have 
the effects of a legal Marriage in ſome inſtances ; but 


Marriages ought to be ſolemnized according to the rites | 
of the church of England, to entitle the parties to the pri- 


vileges attending legal Marriage, as dower, thirds, 


Sc. And by flat. 3 Fac. 1. c. 5. $13, Popiſh Recu- | 


fants convict, married otherwiſe than according to 


the orders of the church of England, by a miniſter law- | 


fully authoriſed, and in ſome open church, Sc. ſhall 


be diſabled, the man to be tenant by the curtefy, and 
the woman to claim her dower, jointure, or widow's | 


eſtate, Sc. : 85 : 
Marriage at Common Law is either in right, or in poſ- 

ſeſſion; and Marriage 4e facto, or in reputation, as 

among Quakers, &c. is allowed to be ſufficient to give 


title to a perſonal eſtate. 1 Leon. 53: Wood's Inft. 59. 


But in the caſe of a Diffenter, married to a woman by a 
miniſter of the congregation, who was not in orders; it 
was held that when a huſband demands a right to him- 
ſelf as huſband, by the Eccleſiaſtical Law, he ought to 
prove himſelf a huſband by that law, to entitle him to it: 


and notwithſtanding the wife, and the children of this 
Marriage, may entitle themſelves to a temporal right by | 


fuch Marriage; yet the huſband ſhall not, by the repu- 
tation of the Marriage, unleſs he hath a ſubſtantial right: 
and this Marriage is not a mere nullity, becauſe by the 
jaw of nature the contract is binding; for though the 
poſitive law of man ordains Marriage to be made by a 


prieſt, that law only makes this Marriage irregular, aud 
not expreſly void. 1 Salt. 119. But this is, in ſome 
caſes, altered by the Marriage- act, fat. 26 Geo, 2. c, 33: 
the ſubſtance of which ſee 7%. 


The Marriages that are made in an ordinary courſe 
are to be by aſking in the church, and other ceremonies 
appointed hy the book of Common Prayer, Stat. 2 U 
Ed. G. c. 21. By the ordinances of the church, when perſons 
are to be married, the banns of matrimony ſhall be pub. 
liſhed in the church where they dwell three ſeveral Sn. 
days or holidays, in the time of divine ſervice; and if, at 
the day appointed for their Marriage, any man do al. 
ledge any impediment; as pre- contract, conſan uinity, 
or affinity, want of parent's conſent, infancy, 2 why 
they ſhou'd not be married, (and become bound with 
ſuthcient ſureties to prove his allegation,) then the ſo- 
lemnization muſt be deferred until the truth is tried. 
Rubrick. And no miniſter ſhall celebrate matrimony be. 
tween any perſons without a faculty or licence, except 
the banns of Marriage have been firſt publiſhed as di- 
rected, according to the book of Common Prayer, on 
pain of ſuſpenſion for three years; nor ſhall any miniſter, 
under the like penalty, join any perſons in Marriage, 
who are ſo licenſcd, at any unſcalonuble times, or in apy 
private place, &c. Canon 62. Allo on the granting of 
licences, oath is made, and bond is to be taken, tha: 
there are no impediments of pre- contract, conlanguinity, 
Tc. nor any ſuit or controverſy depending in any |. 
cleſiaſlical Court, touching any contract X Marriage of 
either of the parties with any other; that neither of 
| them are of better eſtate than is ſuggeited ; and that 
the Marriage be openly ſolemnized in the pariſh church 
| where one of the parties dwelleth, or the church men- 
tioned in the licence, between the hours of eight and 
twelve in the morning. Licences to the contrary ſhall 
be void; and the parties marrying are ſubject to puriſh- 
ment as for clandeſtine Marriages. Car. 102, 
hut, by ſpecial licence or difpenſation from the Arch- 
biſhop of Canterbury, Marriages, eſpecially of perſons 
of quality, are frequently in their own houſes, out of ca- 
nonical hours, in the evening, and often ſolemnized by 


others in other churches than where one of the parties 


lives, and out of time of divine ſervice, Sc. 


becauſe the mirth attending them is not ſuncable to the 
humiliation and devotion of tnole times; yet perſons 
may marry with licences in Leut, although the banns of 
Marriage may not then be publiſhed, Formerly, dur- 
ing the eſtabliſhment of the Catholic religion in theſe 
kingdoms, prieſts were reſtrained from Marriage, and 
their iſſue accounted baſtards, Oc. and the fat. 31 U. 8. 
214, made ſuch Marriages felonious. But on the Re. 

formation, laws were made, declaring that the Marriage 
of prieſts ſhould be lawful, and their children legitimate; 
though the preambles to thoſe ſtatutes ſet forth, that it 
would be better for prieſts to hve chaſte, and ſeparate 
from the company of women, that they might with the 
more fervency attend the miniſtry of the Goſpel. See 


| 

. 

| Marriages are prohibited in Lent, and on faſting days, 
| 

j 


| flat. 2& 3 E. C. c. 21. But this ſtatute, like all other 
| reforms in the church, was repealed by Queen Mag, 
and was not revived again till by ,t 1 Jac. 1. c 253 
though the thirtv-nine articles had paſſed in convocation 
| in 5th year of Queen Elizabeth, the 32d of which de- 
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MARRIAGE. 


cares, that it is lawful for the biſnops, prieſts, and dea- 
cons, as for all other Chriſtian men, to marry at their 
own diſcretion. The Clerks in Chancery, though lay- 
men, were not allowed to marry, tl fat, 14815 H. 8. 
c. 8. And no lay- doctor of civil law if he was married, 
could exerciſe any eceleſiaſtical juriſdiction, till Zat, 37 
Co 7. 
king Marriage in the light of a civil contract, the 
law creats it as it does. all other contracts: allowing it 
to be good and valid in a caſes where the parties at 
the time of making it were in the firſt place vidi to 
contract; ſecondly, ade to contract; and, laſtly, actually 
id contract, in the proper forms and ſolemnities re- 


quired by law. 1 Comm, c. 15. P. 433. 


Firſt, They mult be willing to contract; ** Confenſus 


wen concubitus fucit nuptias,” is the maxim of the Civil 
Law in this caſe; and it is alſo adopted by the Common 
awyers, 1 1/1. 33. 
2 , ies —_ be able to contract. In general 
all perſons are able to contract themſelves in Marriage, 
unleſs they labour under ſome particuiar diſabilities and 
incapacities. What thoſe are we ſhall therefore inquire. 
Theſe diſabilities are of two ſorts: firſt, ſuch as are 
caronical, and therefore ſufficient by the Eccleſiaſtical 
Laws to avoid the Marriage in the Spiritual Court; but 
theſe in our law only make the Marriage voidable, and 
20t % facto void, until ſentence of nullity be obtained. 
Of this nature are pre- contract, conſanguinity, or re. 
lation by blood; affinity, or relation by Marriage; and 
ſome particular corporeal infirmities. "Theſe canonical 
diſabilities are either grounded upon the expreſs words 
of the divine laws, or are conſequences plainly deducible 
from hence; it therefore being finful in the perſons 
who labour under them, to attempt to contract matri- 
mony together, they are properly the object of the 
Eccleſiaſtical Magiſtrates? coercion; in order to ſeparate 
the offenders and inflict penance for the offence, pro /a- 
lute animarum. But ſuch Marriages not being void ab 
z£itio, but voidable only by ſentence of ſeparation, they 
are eſteemed valid to all civil purpoſes, unleſs ſuch ſepa- 
ration is actually made during the life cf the parties. 
For after the death of either of them the Courts of 
Common Law will not ſuffer the Spiritual Court to de- 
clare ſuch Marriages to have been void ; becaule that 
declaration cannot now tend to the reformation of the 
parties. 1 Iuſt. 33: 2 Ii. 614. Therefore when a man 
had married his firſt wife's filter, and after her death 
the Biſhop's Court was procceding to annul the Mar- 
rage, and baſtardize the iſſue, the Court of King's Bench 
granted a prohibition quod oc ; but permitted them to 
proceed to puniſh the huſband for inceſt. Sat. 548. 
Theſe canonical diſabilities being entirely within the 
province of the Eccleſiaſtical Courts, our books are per- 
fectly filent concerning them. But there are a few ſta- 
tutes which ſerve as directories to thoſe Courts, of which 
it will be proper to take notice. By „at. 32 H. 8. 
. 38, it is declared, that all perſons may lawfully marry 
but ſuch as are prohibited by God's law: and that all 
Marriages contracted by lawful perſons in the face of 
the church, and conſummate with bodily knowledge 
and fruit of children, ſhall be indiſſoluble. And (be- 
cauſe in the times of popery a great variety of degrees 
of kindred were made impediments to Marriage, which 
impediments might however be bought off for money) 


| 


j 


— 


it is declared by the ſame ſtatute, that nothing, God's 
law except, ſhall impeach any Marriage, but within 
the Levitical degrees, the fartheſt of which is, that be- 
tween uncle and niece. Gig. Rep 158. 


By the ſame ſtatute all impediments, ariſing from 
pre- contracts to other perſons, were aboliſhed, and de- 
clared of none effect, unleſs they had been conſummated 
with bodily knowledge ; in which caſe the Common 
Law holds ſuch contract to be a Marriage de fa. But 
this branch of the ſtatute was repealed by at. 2 & 
E. 6. c. 23. How far that clauſe of the Marriage-AQ, 
feat. 26 Geo. 2. c. 33, which prohibits all ſuits in Eccle- 
ſiaſtical Courts to compel a Marriage in conſequence of 
any contract, may collaterally extend to revive this 
clauſe of fat. 32 Her. 8, and aboliſh the impediment of 
pre · contract, deſerves the conſideration of the canoniſts. 
See 1 Comm. c. 15. p. 434, 5. A contract per werba de 
prejenti tempore, uſed to be conſidered in the Eccleſiaſtical 
Courts fm matrimonium; and if either party had after- 
wards married, this, as a ſecond Marriage, would have 
been annulled in the Spiritual Courts, and the firſt con- 
tract enforced, See an inſtance, 4 Co. 29. But as this 
pre-engagement can no longer be carried into effect 
as a Marriage, it ſeems undoubted that it will never more 
be an impediment to a ſubſequent Marriage actually 
ſolemnized and conſummated, 1 Comm, 435, in n. 


In the above far. 32 11.8. c. 38, the prohibitions by 
God's law are not ſpecified ; but in /ats. 25 H. 8. c. 22: 
28 H. 8. c. 7, the prohibited degrees are particularized. 
It is doubtful whether theſe two laſt ſtatutes are in force. 
2 Burr, Eccl. L. 405. But fo far they ſeem to be only 
declaratory of the Levitical Law. The former declared 
null and void the Marriage between Herry III. and 
Catherine of Arragon, widow of his eldeſt brother, Prince 
Arthur, for which a diſpenſation had been obtained from 
the Pope. 1 Comm. 435, in 1. 


The prohibited degrees are all which are under the 
4th degree of the Civil Law, except in the aſcending 
and deſcending line; and by the courſe of nature it is 
ſcarcely a poſſible caſe, that any one ſhould ever marry 
his iſſue in the 4th degree: but between collaterals it is 
univerſally true, that all who are in the fourth or any 
higher degree are permitted to marry : as firſt couſins 
are in the fourth degree, and therefore may marry : 
a nephew and great aunt, or niece and great uncle, are 
alſo in the fourth degree, and may intermarry ; and 
though a man may not marry his grandmother, it is 
certainly true that he may marry her ſiſter. G:b/, Cad. 
413. The ſame degrees by affinity are prohibited. Afi. 
nity always ariſes by the Marriage of one of the parties 
ſo related; as a huſband is related by affinity to all the 
conſanguinet of his wife; and, vice wer/a, the wife to the 
huſband's cox/arguine; : for the huſband and wife being 
conſidered one fleſh, thoſe who are related to the one by 
blood, are related to the other by affinity. Gib/. Cad. 
412. Therefore a man after his wite's death cannot 
marry her filter, aunt, or niece. But the con/anguinei of 
the huſband are not at all related to the conJanguinei of 
the wife. Hence two brothers may marry two ſiſters; 
or father and fon a mother and daughter. If a brother 
and ſiſter marry two perſons not related, and the brother 
and filter die, the widow and widower may intermarry ; 
for though 1 am related to my wife's brother by affinity, 

I am 
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I am not ſo to my wife's brother's wife, whom, if cir- 
cumſtances would admit, it would not be unlawful for 
me to marry. 1 Comm. 435, in n. See 1 IA. 235, a. in u. 

The fon of a father by another wife, and daughter 
of a mother by another huſband, couſins german, Oc. 
may marry with each other: a man may not marry his 
brother's wife, or wife's ſiſter; an uncle his niece, an 
aunt her nephew, &c. But if a man take bis ſiſter to 
wife, they are baron and feme, and the iflue are not 
baſtards, till a divorce. Levit. c. 18, 20: 2 I. 683: 
1 Rol. Abr. 340, 357: 5 Mod. 448. 

A perſon may not marry his ſiſter's daughter: and a 
ſiſter's baſtard daughter is ſaid to be within the Levitical 
law of afinity ; it being morally as unlawful to marry a 
baſtard as one born in wedlock, and it is ſo in nature; and 
if a baſtard doth not fall under the prohibition ad prox: - 
mum ſanguinis non accedas, a mother may marry her baſ- 
tard ſon. 5 Med. 108: 2 Nelf. Abr. 1161. 

There are perſons within the reaſon of the prohi- 
bition of Marriage, though not mentioned, and mult 
be prohibited; as the father from marrying his 
daughter, the grandſon from marrying the grandmother, 
Tc. Vaugh. 321, : | 

The other ſort of diſabilities are thoſe which are 
created, or at leaſt enforced by the Municipal Laws, 
And though ſome of them may be grounded on natural 
law, yet they are regarded by the-laws of the land, not 
ſo much in the light of any moral offence, as on account 
of the civil inconveniencies they draw after them. 'Theſe 
civil diſabilities make the contract void 46 initio, and 
not merely voidable: not that they diſſolve a contract 
already formed, but they render the parties incapable of 
forming any contract at all; they do not put aſunder 
thoſe who are joined together, but they previouſly hinder 
the junction. And if any perſons under theſe legal in- 
capacities come together, it is a meretricious, and not a 
matrimonial, union. 1 Comm. 436. 

The % of theſe legal diſabilities is à prior marriage, 
or having another huſband or wife living; in which caſe, 
beſides the peualties conſequent upon it as a felony, the 
ſecond Marriage is to all intents and purpoſes void. Br. Ab. 
title Baſtardy, pl. 8. See this Dictionary, title Bigamy. 

The next legal diſability is wart of age. If a boy 
under 14 or girl under 12 years of age marries, this 
Marriage is only inchoate and imperfect; and when 
either of them comes to that age, which 1s for this pur- 
pole termed their age of conſent, they may diſagree and 
declare the Marriage void, without any divorce or ſen— 
tence in the Spiritual Court. This is founded on the 
Civil Law. But the Common Law pays a greater re- 
gard to the conſtitution than the age of the parties; for 
if they are habiles ad matrimonium, it is a good Marriage, 
whatever their age may be. And in Jaw it is fo far a 
Marriage, that if at the age of conſent they agree to 
continue together, they need not be married again. Co. 
Lit. 79. If the huſband be of years of diſcretion, and 

the wife under 12, when ſhe comes to years of diſcretion, 
he may diſagree as well as ſhe may; for in contracts the 
obligation muſt be mutual; both muſt be bound or nei- 
ther; and ſo it is, vice verſi, when the wife is of years of 
diſcretion, and the huſband under. Co. Litt. 79. 


If perſons are married before the age of conſent, they 


may at that age diſagree and marry again, without any 
divorce : though if they once give conſent when at age, 
they cannot afterwards diſagree; and when they are 


married before, there needs not a new Marri; ge, if they 
agree at that age. 1 It. 33: 2 Iußt. 182, 4 wor 
cannot diſagree within her age of twelve years, ti! lich 


the Marriage continues; and before that time her gt 


: 7 o rv * 
agreement is void, 1 Daub. 699. Though if a men 


marries a woman under that age, and afterward; fl 
within her age of conſent, diſagrecs to the Marriage, 


and at her age of twelve years marries another; 1. 


the firſt Marriage is abſolutely diffolved, fo that he jw. 

take another wife; for although the diſagreement wit 
in the age of conſent was not ſuflicient, vet her tals 

another huſband at the age of conſent, and cobabiils 
with him, affirms the diſagreement, and fo the Hud Mas. 
riage is avoided. Moor, 575, 704. If after diſagreement 
of the parties, at the age of conſent they agree to the 
Marriage, and live together as man and wife, the Mir. 
riage hath continuance, notwithſtanding the former gif, 
agreement; but if the diſagreement had been before th 
Ordinary, they could not afterwards agree again 9 
make it a good Marriage. 1 Danv. Abr. 699. But now 
the agreement after 12 or 14 would not be binding on 
the infant, if the Marriage was av/rhout barns ; or by l. 
cence, and without conſent of parents, guardians, *-;, 
and the infant was not a widow or widower ; for th 
Marriage-Act makes all ſuch Marriages void, Ser . 
26 Geo. 2. c. 33: 1 Inſt. 79,6. in u. 

If either party be under ſeven years of age, contrad; 
of Marriage are abſolately void; but Marriages ct 
Princes made by the State in their behalf, at any age, 
are held good; though many of thoſe contracts hate 
been broken through. Sinh. Matrimon. Contr, Sc 
Ward"s Law of Nations. | 

The above propoſition, ** that in contracts the obli. 
gation muſt be mutual,“ has been cenſured as too gene. 
rally expreſſed ; for there are various contracts between 


| a perſon of full age and a minor, in which the former i; 


bound and the lacter is not. The authorities ſeem deci. 
five, that it is true with regard to the contract of Mar. 
riage, referred to the ages of 14 and 12; but it has al 
long been clearly ſettled, that it is not true with regard 
to contracts of Marriage, reierred to the minority under 
21. For where there are mutual promiſes to marry be- 
tween two perſons, one of the age of 21, and de other 
under that age, the firſt is bound by the contract, don 
the fide of the minor it is voidable; or for a breach of 
the promiſe on the part of the perſon of full age, 
the minor may maintain an ation, and recover damages; 
but no action can be maintained for a fimilar breach 
of the contract on the ſide of the minor. S:ra. 937: 
Fitzgibb. 175, 275. | 

Another incapacity ariſes from avant of conſent of fa- 
rents and guardians, By the Common Law, if the parties 
themſelves were of the age of conſent, there wanted no 
other concurrence to make the Marriage valid; and 
this was agreeable to the Canon Law; bur by ſeveral 
ſtacutes, wiz. flats, 60 7 M. z. c. 6: 7 & 8W. 3.0.3 
penaltics of ol. are laid on every clergyman who mar. 
ries a couple either without publication of banns (which 
may give notice to parents or guardians) or without 3 


licence, to obtain which, the conſent of parents or 9 uar- 


dians muſt be ſworn to; and the man ſo married forfeits 
ol. and the pariſh clerk, &c. aſſiſting 51. Thele ſi 


tutes are confirmed by fat. 10 Ann. c. 19, and extended 
to privileged places; fo that if a parſon offending ve a 


priſoner in any place, on conviction he ſhall be removes 
10 
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MARRIAGE, 


to the county gaol, there to remain in execution charged 
with the ſaid penalty of 1007. Sc. Before theſe ſtatutes, 
an information was exhibited againſt certain perſons for 
combination in procuring a clandeſtine Marriage in the 
nicht, without banns or licence, between a maid-ſeryant 
and a young gentleman who was heir to an eſtate, the 
perſon being in liquor; and they were fined 100 marks, 
and ordered to be committed till paid; but it doth not 
appear that the Marriage could be made void. Cro. 

Car. 587. 

Baths evil of clandeſtine and improper Marriages 1s 
more fully reſtrained by the following ttatute commonly 
known by the name of The Marriage Act. 

By fat. 26 Geo. 2. c. 33, all Marriages are to be either 
in purſuance of banns publithed, of a licence, or of a 
ſpecial licence. A Marriage in purſuance of banns 
muſt be ſolemnized in one of the churches or chapels 
where the banns were publiſhed, A Marriage in pur— 
ſuance of a licence (except a ſpecial licence) mit be 
ſolemnized in {uch church or chapel as in the licence 
ſhall be named; all Marriages ſolemnized in any other 
place than a church or ſuch chapel, unleſs by ſpecial 
licence, or without publication of banns or a licence of 
Marriage from a perſon having authority to graat the 
fame, ſhall be void; and all Marriages ſolemnized by 
licence, where either of the parties, not being a widower 
or widow, ſhall be under the age of twenty-one years, 
which ſhall be had without the conſent of father, guar— 
dian, c. ſhall be void. No parſon, vicar, Oc. ſhall be 
obliged to publiſh banns of matrimony, unleſs the per- 
ſons to be married ſhall ſeven days betore the time re- 
quired for the firſt publication, deliver to him a notice 
in writing of their true names, and of the houſe or houſes 
of their reſpectiꝰ e abode within ſuch pariſh, &c. and of 
the time they have dwelt in ſuch houſe or houſes. All 
banns ſhall be publiſhed upon three Sundays, or holidays, 
ne et eee, the Marriage in the pariſh church, Sc. 
where the perſons to be married ſhall dwell. If they dwell 
in aivers pariſhes, then in the pariſh church, Sc. where 
each of them ſhall dwell; if in an extra- parochial place, 
then in the pariſh church, Oc. adjoining. 

After ſolemnization of any Marriage under a publi- 
cation of banns, it ſhall not be neceſſary, in ſupport of 
duch Marriage, to give any proof of the actual dwelling 
of the parties in the reſpective pariſhes, Sc. wherein 
the banns of Marriage were publiſhed, nor ſhall any evi- 
cence be received to the contrary, in any ſuit touching 
the validity of ſuch Marriage. 

No licence of Marriage ſhall be granted by any arch- 
biſhop, biſhop, cc. to ſolemnize any Marriage in any 
other church, &c. than in the pariſh church, Sc. with- 
in which the uſual place of abode of one of the parties 
ſhall have been, for four weeks immediately before the 
granting ſuch licence: if both or either of the parties 
ſhall dwell in an extra-parochial place, then in ſome pariſh 
church adjoining, Nothing herein contained ſhall extend 
0 prevent the archbiſhop of Canterbury from granting 
pecial Jicences. 

Where any Marriage is by licence, it ſhall not be ne- 
ceſlary to give any proof, that the uſual place of abode 
ot. one of the parties, for four weeks as aforeſaid, was in 
me pariſh, Sc. where the Marriage was folemnized ; nor 
ſhall any evidence be received to the contrary, in any 


— the validity of ſuch Marriage, All Mar- 
oi, II. 


riages by licence, where either of the parties, not being 
a widower or widow, ſhall be under the age of twenty- 
one years, which ſhall be had without the conſent oi his 
or her father if living, or if dead, of his or her guardian, 
and if no guardian, of his or her mother if living aud 
unmarried, and if no mother living and unmarried, then 
of the guardian appointed by the Court of Chancery, 
ſhall be void. If guardian or mother, or any of them 
where conſent is made neceſſary, be non ci ments, 
beyond fea, or refuſe to conſent, and the Lord Chan- 
cellor ſhall declare it to be a proper Marriage, that ſnall 
be as effeQual as if the guardian or mother had contented. 

All Marriages ſhall be folemnized in the preſence of 
two or more witneſſes beſides the miniſter. No minifter, 
Sc. ſolemnizing Marriage between perſons, both or ove 
of whom ſhall be under the age of twenty-one years, 
after banns publiſhed, ſhall be puniſhable by ecclehaſtical 
cenſure” for Llemaizing ſuch Marriage without conſent 
of parents or guardians, whole cenſent is required by law, 
unleſs ſuch parſon, Cc. ſhall have notice of ſuch diſſent. 
And in caſe ſluch parent or guardian ſhall openly declare 
in the church, c. at the time of ſuch publication, his 
diſſent to ſuch Marriage, ſuch publication of banns ſhall 
be void. 

If any perſcn ſhall ſolemnize ma'1imony in any other 
place than a church, &c. where banns have been uſually 
publithed, unleſs by ſpecial licence, or ſhall ſolemnize 
matrimony without publication of banns, unleſs hcence 
of Marriage be firſt had and obtained from ſome perſon 


[ — . - 2 
having authority to grant the ſame, every fuch perſon 
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' knowingly fo offending, ſhall be tranſported for fourteen 
years. The proſecution to be «1thin three years. 


To make a falſe entry in a Marriage Regiſter; to alter 
it when made; to forge or counterteit ſuch entry, or a 
Marriage licence; to cauſe, or procure, or act, or aſſiſt 
in ſuch forgery ; to utter the ſame as true, knowing it 
to be counterfeit ; or to deſtroy, or procure the deltruc- 
tion of any regiſter in order to vacate any Marriage, or 
ſubject any perſon to the penalties of this act; all theſe 
offences knowingly and weitully committed, ſubject the 
party to the guilt of felony without benefit of clergy. 

No ſuit ſhall be in any Eccleſiaſtical Court to compel a 
celebration of Marriage, by reaſon of any contract, whe- 
ther per verba de preſenti, or de futuro. This act not to 
extend to [ews, Quakers, or Scotland, nor to the Mar- 


riages of any of the Royal Family; as to which latter 


ſee this Dictionary, title Alg II. 
The effect of the above act, as relates to the conſent 


| of parents, Cc. may be thus ſhortly ſtated : The party 


under age marrying by licence, if a Minor, and not 
having been married before, muſt have the conſent of a 
father if living; if he be dead, of a guardian /azuf/ly 
appointed; if there be no ſuch guardian, then of the mo- 
ther if ſhe is unmarried ; if there be no mother, then of 
a guardian appointed by the Court of Chancery, The 
guardian, whole copſent is interpoſed between that of 
the father and that of the mother, muſt either be a teſla- 
mentary guardian appointed by the father's will, or a 
guardian appointed by Chancery ; or if there is no ſuch 
uardian, and the Minor 15 undcr the age of 14, and has 
lands by deſcent, perhaps the conſent of a ſocage guar- 
dian would be ſufficient; though it might not be pr::- 
dent to rely upon it alone, and ſech an early Marriage 

now ſeldom happens. : Comm. 438, in u. 
| 1 In 
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In reading this ſtatute it ſhould be attended to; that 
the clauſe for annulling the Marriages of infants without 
the conſent of parents or guardians, is reſtricted to Mar- 
riages by licence; ſo that the Marriage of an infant 
without ſuch conſent may ſtill be good where banns are 
regularly publiſhed, unleſs a diſſent is openly declared 
by the parent or guardian in the church or chapel at the 
time of publithing, in which latter caſe the ſtatute makes 
the banns void. As to the Marriages without either li- 
cence or banns, which are uſually termed clandiſtine, they 
are univerſally annulled by this ſtatute. Scotlaud being 
expreſsly excepted out of this ſtatute, in conſequence of 
this, ſo much of the act as was calculated to defeat the 
Marriages of Minors without the conſent of parents or 
guardians, hath been frequently evaded, by going into 
Scotland to be married there, and returning to £:g/and 
immediately afterwards. Indeed the validity of ſuch 
Marriages was once queſtioned ; and though, in general, 
Marriages are governed by the laws of the country 1n 
which they are celebrated, yet it was doubted whether 
the lex loci ought to be applied to a caſe, accompanied 
with circumſtances ſo ſtrongly marking the intent to 
evade the law of England. See 2 Burr. 1079. But this 
Point ſeems now fully ſettled in favour of the Scorch 
Marriages by a deciſion of the Court of Arches, which 
was afterwards confirmed in the Court of Delegates. 
However, it may not be amiſs to recollect, that there 
have been perſons of authority, who will not allow ſuch 
caſes of apparent evaſion of the law of any country to 
fall within the principle on which the /zx loci is indulged, 
See 1 Inst. 796, in u. 

The Marriage of a female baſtard with the conſent of 
her putative father is ſufficient to gain a ſettlement al- 
though ſhe was under age at the time of the Marriage. 


Conſi s Bott. ii 85. pl. 121. On the ſame principle, a 


Marriage between two infants ſolemnized by means of a 
procured licence, and without the conſent of either pa- 
rents or guardians, is not ſufficient to gain a ſettlement, 
although both the parties are illegitimate, for ſuch Mar- 
riage is void by the Marriage- act. 1 Term Rep. 96. 

As the above act requires that the Marriage ſhould 
be celebrated in ſome pariſh church or public chapel 
where banns had been uſually publiſhed (i. e. before 
25 Mar. 1754); the Court of K. B. were obliged 
to declare a Marriage void which had been ſolemnized 
in a chapel erected in 1765. Dong. 659. And as there 
were many Marriages equally defective, an act of par- 
hament immediately paſſed, which legalized all Mar- 
riages celebrated in ſuch churches or chapels fiace the 
paſſing the Marriage- act, and indemnifying the clergy- 
man from the penalties incurred. Stat. 21 Geo, 3. c. 53. 

A feurth legal incapacity of contracting Marriage is 
"want of reaſon, without a competent ſhare of which, as 
no other ſo neither can the matrimonial contract be valid. 
1 Rol. Abr 257. See title Idiots and Lunatics IV. 

Laſtly, the parties mult not only be willing and able to 
contract, but actually muſt contrad themſelves in due form 
of law, to make it a good civil marriage. Any contract 
made per werba de praſenti, or in words of the preſent tenſe, 
and, in caſe of cohabitation, per werba de fituro alſo, be- 
tween perſons able to contract, was, before the Marriage- 
act above ſtated, deemed a valid Marriage to many pur. 
poſes, and the parties might be compelled in the Spiritual 


Courts to celebrate it ia facie eccleſie, But theſe verbal con- 


AGE. 


tracts are now of no force to compel a future Marriage 
It is heid to be alſo eſſential to a Marriage, that it be 
performed by a perſon in orders. Salt 119: See Buy 
Set. Ca. 232: 1 Hi. 74; though the intervention of, 
prieſt to ſolemnize this contract is merely Juris Fefitivi,; 
and not Juris naturulis aut divini; it being laid that the 


Pope Iunocent III. was the hrit who ordained the cele- 


bration of Marriage in the church, before which it wa; 


| totally a civil contract. Moor, 170. And in the times of 


the Grand Rebellion all Marriages were performed by 
the Juſtices of the Peace; and thoſe Marriages were de. 
clared valid, without any treſh folemnizauon, by , 
„ 

On the Whole, as the law now ſtands, it may be col. 
lected, that no Marriage by the Temporal Law 15, / fade, 
vid, that is celehrated — by a perſon in orders ma pa. 
riſh church or public chapel; (or elſewhere by ſpecial 
diſpenſation ;)—:2 puriuance of banns or a licence=-he. 
tween ſingle perions—conlenting—of found mind—ang 
of the age of 21 years—or of the age of 14 in males, and 
12 in females, with conſent of parents or guardians ; or 
without, in caſe of widowhood. And no Marriage is 
voidable by the Ecc.chaftical Law after the death of 
either of the parties; nor during their lives unlels fo: 
the canonfcal impediments of pre- contract; (if that in. 
deeds ſtill exiſts;) of con{anguinity, and of affinity, ct 
corporeal imbecility ſubſiſtiug previous to the Marriage, 


1 Comm. 440. 


In this place it will not be inapplicable to notice the 
offence of the Forcible Abduction and Marriage of Ii amen; 
a crime vulgarly called Stealing an Heireſs. By lat.; 
H. 7. c. 2, it is enacted, that if any perſon ſhall for lucre 
take any woman, being maid, widow, or wife, and hay. 
ing ſubſtance either in goods or lands, or being heir ap- 
parent to her anceſtors, contrary to her will; and after. 
wards ſhe be married to ſuch miſdoer, or by his conſent 
to another, or defiled ; ſuch perſon, his procurers and 
abettors, and ſuch as knowingly receive ſuch woman, 
hall be deemed principal felons: and by at. 39 El, 
c. 9, the benefit of clergy is taken away from all ſuch 
felons who ſhall be principals, procurers, or acceſſories 
before the fact. In the conſtruction of this ſtatute it hath 
been determined, 1ſt, That the indictment mult alledye 
that the taking was for lucre, for ſuch are the words of 
the ſtatute. 1 Hawk. P. C. c. 42. 2d, In order to hos 
this, it muſt appear that the woman has ſubſtance ei:her 
real or perſonal, or is an heir apparent. 1 Hal. F. C. 
660: 1 Hawk. P.C. c.42. 3dly, It muſt appear that 
the was taken away againſt her will. gtaly, It mult ald 
appear, that ſhe was atterwards married, or defiled. And 
though poſſibly the Marriage or defilement might be by 
her ſubſequent conſent, being won thereunto by flatieries 
after the taking, yet this is felony, if the firſt taking 
were againlt her will. 1 Hal. P. C. 660, And ſo, vii 
wer/a, if the woman be originally taken away with her 
own conſent, yet if ſhe afterwards refuſe to continu 
with the offender, and be forced againſt her will, {i 
may from that time as properly de ſaid to be tax! 
againlt her will, as if ſhe had never g. ven any conſent a 
all; for, till the force was put upon her ſhe was in her 
own power. 1 Hawk. P. C. c. 42. It is held, that 2 
woman, thus taken away and married, may be or! 
and give evidence againſt the offender, though he is het 
huſband de fado, contrary to the general rule of las; 
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vecauſe he is no huſband de jure, in cafe the actual Mar- 
riage was alſo againſt her will. 1 Hal. P. C. 661. In 
cales indeed where the actual Marriage is good, by the 
conſent of the inveigled woman obtained alter her forci. 
ble abduction, Hale ſeems to queſtion how far her evi- 
dence ſhould be allowed: but other authorities ſeem to 
aorec that it ſhould, even then, be admitted; eſteeming it 
ablord that the offender ſhould thus take advantage of 
his OWN wrong; and that the very act of Marriage, 
which is a principal ingredient of his crime, ſnould, by 
a forced conſtruction of law, be made ule of to ſtop the 
mouth of the moſt material wiinels againſt him; See Ce. 
Car, 488: 3 Keb. 193: 5 State Tr. 455; and this Dic- 
tionary, title Baron and Feme I. 2. 

An inferior degree of the ſame kind of offence, but not 
attended with force, is puniſhed by fat. 4& 5 P,& M. 
48, which enacts, that if any perion above the age of | 
14, unlawfully ſhall convey or take away any 0 | 
child unmarried ; (which is held to extend to ballards as | 
well as legitimate children, Stra 116: ;) within the age 
of 16 years, from the poſſeſſion and agnit the will of 
the father, mother, guardians, or governors, he {hall be 
impriſoned two years, or fined at the ditcretion of the 
Juitices ; and if he deflowers ſuch maid or woman child, 
or without the conſent of parents contracts inatrimony | 
with her, He ſhall be impriſoned five years or fined at 
tie diſcretion of the Juttices, and She ſhall forfeit al! 
her lands to her next of kin during the life of her ſaid 
huſband, But this latter part of the act is now rendered 
almoſt uſeleſs by the proviſions of the Marriage AQ, 
which make the Marriage [unleſs by banns] totally void. 
See 4 Comm. c. 15 Pp. 208, 9. 

Theſe ſtolen Marriages under the age of 16 being 
uſually upon mercenary views, this laſt act, beſides pu- 


to land.] It has been decided in the Court of Exchequer 
that the woman in this caſe forfeits her lands only dur-. 
ing the life of her huſband. Ambl. 73. Though the 
more natural conſtruction of the ſtatute ſeems to be, that 
the next heir ſhall retain them during the life of the wife, 
even after the death of the huſband. 1 Bro. C. R. 23. 

An ancient fat. 31 H. 6. c 9, ſtill appears on our Sta- 
tute-books, to invalidate bonds and ſecurities taken from 
women under dureſs of impriſonment by threats of 
t:rcible Marriage, Oc. 


Matrimonial cauſes, or injuries reſpecting the rights 
of Marriage, are one branch of the Eceleſiaſtical juriſ- 
uction: though if Marriages are conſidered in the light 
of mere civil contracts, they do not ſeem to be very pro- 
perly of ſpiritual cogniſance. Ibis, however, was 
effected by the uſurpation of the church under the Ca— 
tolic ſyllem; and cauſes matrimonial are now ſo pecu— 
i eccleftattical, that the Temporal Courts will never 
erte in controverſies of this kind, unleſs in ſome 
rartivular caſes: as, if the Spiritual Court do proceed 
t cala Marriage in queſtion after the death of either 


vi the parties; this the Courts of Common Law will 
Pro Mt, becauſe it tends to battardize and difinherit the | 
tac; who cannot ſo well defend the Marriage as the | 
pariez themielves, when both of them living, might | 
have done. ' 
Of matrimonial cauſes one of the firſt and principal is, 
Au jatitation!s mutrimon'iti; when one of the parties | 
boaltz or gives out, that he or ſhe is married to the other, 


whereby a common reputation of their matrimony may 
enſue. On this ground the party injured may libel the 
other in the Spiritual Court; and unleſs the defendant 
undertakes and makes out a proof of the actual Mar- 
riage, he or ſhe is enjuined perpetual filence on that 
head; which is the only remedy Ecclefiaſtical Courts 
can give for this injury. Another ſpecies of matrimo- 
nial cauſes was when a party contraQted to another, 
brought a ſuit in the Leclefiaitical Court to compel a 
celebration of the Marriage in purſuance of ſuch con- 
tract; but this branch of cauſes is now cut off entirely 
by the Marriage- AQ above ſtated. The ſuit for reſt'« 
tutior. of conjugal rights is alſo another ſpecies of matri- 
montai Cauſes; which is brought whenever either the 
huſband or wife is guilty of the injury of ſubtraQtion, or 
lives ſeparate from the other without any ſufficient rea- 
ſon; 1a which caſe the eccleſiaſtical juriſdiction will 
conipel them to come together again, if either party be 
weak enough to deſire it contrary to the inclination of 
the other. See 3 Comm. c. 7. p. 93, 4. Divorces and 
tuits for Alimony are alſo ſubjects of eceleſiaſtical juriſdie- 
tion, as to which fee this Dictionary, titles Baron and 
Feme XI: Divorce. 

The Temporal Courts by the Fat. 28 Hen. 8. c. 7, 
are to determine what Marriages are within cr without 
the Levitical degrees; and prohibit the Spiritual Courts 
ii they impeach any perſons for marrving within theſe 
degrees. An it is ſaid, were it not for that ſtatute, we 
ſhould be under no obligation to obſerve the Levitical 
degrees. Vangb. 200: 2 Vent. g. 

Although matrimonia! cauſes have been for a long time 
determinable in the Eccletialtical Courts, they were not ſo 
from the beginning; for as well cauſes of matrimony as 
teſlamentary were civil cauſes, and appertained to the ju- 
riſdiction of the civil magiſtrate, until Kings allowed the 
clergy cogniſance of them. Davis', Rep. 51. It perſons 
married are fra anno; nubiles, the Eccleũaſtical Judges 
are to judge as well of the aſſent, whether ſufficient, Sc. 
as of the firſt contract; and where they have cogniſance, 
the Common-Law Judges ought to give credit to their 
ſentences, as they do to our judgments. % Rep. 23. See 
the Dutche/s of King ten“, Ca. 11 Se. Tr. 198. 

Loyalty or lawtulneſs of Marriage is always to be 
tried by the Biſhop's certificate: or inquiſition taken be- 
fore him, on examination of witneſſes, Sc. Dyer, 303. 
If the right of Marriage come naturally in queſtion, as 
in dower, Sc. the law fulneſs of Marriage is to be tried 
by the Biſhop's certificate: but in a perſonal action, 
where the right of Marriage is not in queſtion, it is tri- 
able by a Jury at Common Law. I Lev. 41. Whether a 
woman is married, or ſhe is the wite of ſuch a perſon, is 
triable by a jury: and in perſonal actions it is right to 
lay the matter upon the fact of the Marriage, to make it 
iſſuable and triable by a Jury, and not upon the right of 
the Marriage, as in real actions ard appeals, 1 4. 112 : 
3 Salt. 64. If the Marriage of the hufband is in quet- 
tion, Marriage, in right ought to be, and that hall be 
tried by certificate. 1 Z--v.53., But if on covenant to 
do ſuch a thing to another upon the Marriage of a man's 
daughter, the party alledges that he did marry her, &c. 
this ſhall be tried per pore; for the Marriage 1s only in 
iiue, and not whether he was lawſully etpouted. Cro, 
Car. 102. 

Conditiors a gainſt marrying generally are void in law; 
and if a condition is annexed to a legacy, as where 

112 money 
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money is given to a woman, on condition that ſhe mar- 
ries with conſent of ſuch a perſon, &c. ſuch a condition 
is void by the Eccleſiaſtical Law, becauſe the Marriage 
ought to be free without coercion; yet it is ſaid it is not 
ſo at the Common Law, 2 Ne!/. Abr. 1162 : Poph. 58, 
59: 2 Lill. 192. See title Condition; Legacy. 

Of the Efet of Marriage, by operation of law.—Py 
Marriage with a woman the huthand is entitled to all her 
eſtate real and perſonal ; and the effects of Marriage are, 
that the huſband and wife are accounted one perſon, 
and he hath power over her perſon as well as eſtate, &c. 
1 Liſt. 357. | 

The wife doth partake of the name, ſo of the nature 
and condition of the huſband by the Marriage; for if 
ſhe be an Earl's wife, ſhe is a Counteſs; if a Knight's 
wife, a Lady; and if he be an alien and made a deni— 
zen, the wife is ſo likewiſe. 39 H. 6. 45: 4 H. 7. 31: 
Bro. 499. 

There being divers advantages by Marriage, to the 
man and the woman; therefore on promiſe of Marriage, 
damages may be recovered, if either party refuſe to 
marry ; but the promiſe muſt be mutual on both ſides, 
to ground the action. 1 Salt. 24. And if there be reci- 
procal promiſes of Marriage, as the woman's promiſe to 
the man is a good conſideration to make his obligatory z 
ſo his promiſe to her is a ſufficient conſideration to make 
hers binding : and though no time for Marriage be agreed 
on, if the plaintiff prove tender and offer to marry de- 
fendant, and refuſal by defendant, or if defendant marry 
another, whereby performance of the promiſe is, in law, 
rendered impoſſible, action lies, and damages are reco- 
verable. Carthew, 467. Theſe promiſes are not affect- 
ed by the proviſions of the Marriage Act, as relates to 
actions brought for their non-performance, 

If a man and a woman make mutual promiſes of In- 
termazriage, and the man gives the woman 100. which 
ſhe accepts, in ſatisfaction of his promiſe of Marriage, 
it is a good diſcharge of the contract. Mod. Caſ. 156. 
By the Statute of Frauds, fat. 29 Car. 2. c. 3, no ac- 
tion ſhall be brought upon any agreement on conſider- 
ation of Marriage, except it be put in writing, and 
figned by the party to be charged, Sc. And where an 
agreement relating to Marriage muſt be in writing after 
a year, and when it need not, vide Shinn. 353. Obſerve 
the words, they are upon any agreement on con/idera- 
tion of Marriage, which is eſſentially different from mu- 
tual promiſes of the parties to marry each other. And 
which latter are not within the ſtatute. See title ¶Mump- 

II. A promiſe of a father by letter to give money in 
Marriage with his daughter, is a ſufficient promiſe in 
writing, within the ſtatute. 2 Vent. 361. Where a per- 
{on promiſes to give his daughter wedding clothes on the 
Marriage, ſhe ſhall have two ſuits, one for the wedding 
day, and the other for the time of feaſting afterwards, 
according to the dignity of the perſon. Cro. Car. 53. 

Contracts and bonds for money to procure Marriage 
between others, have been held void in equity : and 
wherever a parent or guardian inſiſts upon private gain 
on the Marriage of children, covenant or obligation 
for it, ſhall be {et aſide in Chancery as extorted. 3 Lev. 
41: 1 Sakk. 156. 

If a man before Marriage gives bond and judgment 
to the wife, to leave her worth 1000. at his death, in 


conſideration of a Marriage portion, this ſhall be made 


good out of the huſband's eſtate, and be ſatisfied before 
any debts; provided a judgment be not obtained againſt 
him wich her conſent. An intended huſband, in conſider. 
ation of a Marriage, covenanted with the intended wife, 
that if ſhe would marry him, and ſhe ſhould happen to 
ſurvive him, he would leave her worth 5007. The Mar- 
riage took effect, and the wife ſurvived, and he did not 
leave her worth that money; ſhe married a ſecond huſ- 
band, and he brought an action of debt againſt the ad- 
miniſtrator of the firſt huſband for the 500/. To which it 


was objected, that this being a perſonal action, it was 


ſuſpended by the Marriage, which was a releaſe in law, 
and ſo extinct; but the plaintiff had judgment, for the 
action is not ſuſpended, becauſe during the coverture 
there was no cauſe of action: nothing in this caſe is due 
whilſt the coverture takes place, and the debt ariſes by 
the death of the huſband. Palm. 99: 2 Sid. 58. 


A bond was given by a man, reciting, he was to 
marry A. S. and that if the Marriage took effect, and 
he Cid ſurvive her, then, within three months after her 
deceaſe, he would pay to the obligee 300“. for ſuch uſes 


as the faid A. S. by any writing under hand and ſeal, 


ſubſcribed and publiſhed in the preſence of two witneſſes, 
ſhould direct and appoint ; this Marriage-bond was ad- 
Judged good. 3 Cro. 376: Velv. 226, 227. 

In caſe articles are entered into before Marriage, and 
afterwards a ſettlement is mad different therefrom, the 
Court of Chancery will ſet up the articles againſt it; but 


where both are finiſhed before the Marriage had, ata 


time when all parties are at liberty, ſuch ſettlement will 
be taken as a new agreement between them: this is 
the general rule, unleſs the deed of ſettlement is ex- 
preſsly mentioned to be made in purſuance of the Mar- 
nog articles, &c. whereby the intent may ſtill appear 
to be the ſame. Talb. 20. Articles of Marriage were 
made for ſettling lands on the huſband and wife, and the 
heirs male and female of the body of the huſband by the 
wife, Cc. and a ſettlement was drawn contrary to theſe 
articles, long after which the huſband ſuffered a reco- 
very, and deviſed the land to others; it was here held 
to be no bar to the heirs female, who were decreed to 
have the land. 2 P. Williams, 349, 355. Yet it is faid, 
where relief is to be given in equity on a ſettlement, it 
muſt be only to the perſons who claim as purchaſers, 
as the firſt and other ſons; and all remainders after to 
the huſband's heirs of his body, or his right heirs, are 
voluntary and not to be aided. Ar. Ca/. Eg. 385. 


Though a term to raiſe daughters portions, payable at 
the age of eighteen, or day of Marriage, in a Marriage 
ſettlement, is limited in remainder, to commence atter 
the death of the father generally; or if it be in cafe he 
die without iſſue male of his wife, and (he dies firſt 
without ſuch iſſue, leaving a daughter, Cc. In equity 
the term is ſaleable during the lite-time of the father, 
when the daughter is eighteen years old, or married ; 
becauſe every thing hath happened and is paſt which is 
contingent, for it is impoſſible there ſhould be iſſue male 
of the wife when ſhe 1s dead; and as to the father's 
death, that is not contingent, but certain, by reaſon all 
men muſt die: but if there is a contingency not yet hap- 
pened, as if the daughters are to be unmarried, or not 
provided for at the time of the father's death, c. it is 
otherwiſe. 1 Salk, 159. | 


Upon | 


MARRIAGE. 


Upon Marriages, the Settlements generally made of 
the eſtate of the huſband, Sc. are to the huſband for 
life, after his death to the wife for life for her jointure, 
and to their iſlue in remainder, with limitations to truſ- 
tees io ſupport contingent uſes, and leaſes to truſtees for 
terms of years, to raiſe daughters portions, Oc. And 
they are made ſeveral ways, by leaſe and releaſe, fine 
and recovery, covenant to ſtand ſeiſcd to uſes, Fe. See 
the form of a complete Marriage Settlement in the Ap- 
pendix to Blackflone's, Analyſis, with other uſeful forms 
relative thereto : See the ſame alſo, in the Appendix to the 
ſecond volume of his Commentaries. 

Theſe ſettlements the law is ever careful to preſerve, 
eſpecially that part of them which relates to the wife, of 
which ſhe may not be diveſted, but by her own fine: 
and if a woman about to marry, to prevent her huſband's 
diſpoſal of her land, conveys it to friends in truſt, and 
they with the huſband, after Marriage, make ſale of the 
ſame, the Court of Chancery will decree the purchaſer to 
reconvey to her. Tothil, 43. 

Where a woman on Marriage, by the man's conſent, 
makes over her eſtate, to be at her own diſpoſal, the pro- 
duct or increaſe thereof ſhe can alſo diſpoſe of: and if 
the wife has a ſeparate maintenance ſettled on her by 
the huſband, ſhe may, by writing in the nature of a will, 

ive away what ſhe ſaves, if ſhe dies before the huſband; 

and ſhall have the ſame herſelf, in caſe ſhe outhves him, 
and it ſhall not be liable to his debts. Preced. Canc 255, 
44. But where a ſettlement is made on the wife, in con- 
5 ary of her whole fortune and equivalent to it; 
here the wife's portion, though it be out on bonds, Sc. 
which upon the death of the huſband by law ſurvive to 
the wife, ſhall in equity be ſubje& to the huſband's bond- 
debts, after his deceaſe, to eaſe the real eſtate of the 
heir, /biq. 63. And it has been likewiſe held, that if 
after the wife's death, debts of her's appear, the huſ- 
band ſhall be anſwerable for the debts of the wite, ſo far 
as he had any money or eſtate of hers. 101d. 256. 

If a man in mean circumſtances marry a woman of 


fortune, upon ſuggeltion and proof of lanzcy in the wife | 


by her friends, the Court will order her ettate to be fo 
ſettled, that ſhe may not be wrought on by her huſband 
to give it to him from her children, by him or any other 
huſband, Wc. Skin. 110. 

Marriage is diſſolved by the natural death of the huf- 
band or wife, or by divorce; and where a Marriage 1s 
diſſolved by the death of the huſband, dower furvives to 
the wife, where no ſettlement is made of the huſband's 
lards. See this Dictionary, titles Baren and Feme ; 
Chancery; Bankrupt ; Dower ; Fointure ; Oc. 
MARROW, Was a Lawyer of great account in Henry 
VIlth's days, whoſe learned readings are extant, but 
not in print. Lamb. Eirenarch, lib. 1. cap. 10. 

MARSHAL, Mareſcallus, Fr. Mar:/chal.] It ſeems 
to ſignify as much as Tribunus militum, with the ancient 
Romans: it has alſo been derived from the German 
marſchalk, i. e. Equitum magiſter, which Hotoman in his 
Feuds, under werb. Marchalcus, derives from the old word 
march, which ſignifies a horſe ; others make it of the 
Sax. mar, 1. e. Equus, & ſealch, præfectus. 

With us there are ſeveral officers of this name ; the 
chief whereof is the Earl Marſhal of England, menuoned 
in fats. 1 H. 4. c. 14: 8 R. 2. c. 5: 13 K. 2. fl. 1. 
c. 2, Cc. whole office conſiſts eſpecially in matter of 


MART 

war and arms, as well in this kingdom as in other coon- 
tries This office is very ancient, having formerly greater 
power annexed to it than now; it has been long heredi- 
tary in the family of the Duke of Norfolk, Vide Lupanus 
de Magiſtratibus Francie, lib. 1. c. Mariſhal/us; and Tilius, 
lib. 2. c. De Conftabili Mariſcallo, &c. and this Dictio- 
nary, titles Conflable; Court of Chivalry; Court Martial. 

The next is the Marſhal of the King's houſe, other- 
wiſe called Knight Marſhal; his authority is exerciſed 
in the King's palace, in hearing and determining all 
pleas of the Crown, and ſuits between thoſe of the King's 
houſe and other perſons within the verge, and puniſhing 
faults committed there, &c. See the ancient Hats. 18 
Ed. 3. c. 7: 27 I. 3. f. 2. co 05 34. 4. co 13: 
Cromp. Turi/d. 192. 

Fleta mentions a Marſhal of the King's hall, to whom 
it belongs, when the tables are prepared, to call out 
thoſe of the houſehold and ſtrangers, according to their 


rank and quality, and properly place them. Flea, 


lib. 2. cap. 15. 

There are other inferior officers called Marſhal, as 
Marſhal of the Juſtice in Eyre. Anno 13 Ed. 1. cap. 19. 
Marſhal of the King's Bench; fee fat. 5 Ed. 3. cap. 8. 
who hath the cuſtody of the priſon called the King's 
Bench priſon in Southwark. This officer gives attendance 
upon the Court, and takes into his cultody all priſoners 
committed by the Court; he is fineable for his abſence ; 
and non-attendance is a forfeiture of his office. Hil. 21 & 
22 Car. 2, By fat. 8 & gW. z. c. 27, Grants of the King's 
Bench and Fleet priſons to be inrolled : and the office of 
Marſhal and Warden of the King's Bench and Fleet, is to 
be executed by thoſe who have the inheritance of thoſe pri- 
ſons. The power of appointing the Marſhal of the King's 
Bench, which had been granted in fee by K. Zames I. was re- 


veſted in the Crown by at. 27 Geo. 2. c. 17. and the office 


ſubjected to the controul of the Court of King's Bench. 

There is alſo a Marſhal of the Exchequer, to whom 
that Court commits the cuſtody of the King's debtors, 
for ſecuring the debts ; he likewiſe aſſigns to ſheriffs, cuſ- 
tomers and collectors, their auditors, before whom they 
ſhall account. Stat. 51 Hen. 3. flats 5. 

MARSHAL AND STEWARD OF THE KING's 
HOUSEHOLD AND MARSHALSEA. Of what things 
they ſhall hold plca. Art. ſuper Cartas, 28 Ed. 1. Pat. 


3. c. 3: 8 K. 2. e. 


5 
MARSHALSFA, Mare/caltia ] The court or ſeat of 
the Marſhal ; of whom ſee Cromp. Fur. 120. It is alſo 
uſed for the priſon in Seuthwark z the reaſon whereof 
may be, becauſe the Marſhal of the King's houſe was 
wont perhaps to fit there in judgment, or keep his pri- 
fon. See fats. 9 Rich. 2. c. 5: 2 Hen. 4. c. 23. King 
Charles the Firſt erected a court by letters patent under 
the great ſeal, by the name of Curia Hoſpitii Domini 
Regis, Cc. which takes cognizance more at large of all 
cauſes than the Marſhalſea could; of which the Knight 
Marſhal or his Deputy are Judges. Coxvell. See title 
Court of Marſhalſea. 
MARSHES AND FENS, Laws concerning them, 
See title Ferns. 
MART, A great fair for buying and ſelling goods, 
holden every year. 2 Inf. 221. See titles Fair; Markez. 
MARTIAL LAW, the law of war, that depends upon 
the juſt but arbitrary power and pleaſure of the King, or 
lus Lieutenant ; for though the King doth not make any 
laws 
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MART 


laws but by common conſent in Parliament, yet in time 
of war, by reaſon of the neceſſity of it, to guard againſt 


dangers that often ariſe, he uſeth abſolute power, ſo that 


his word is a law. Smith de Repub. Angl. lib. 2. c. 4. 
This power, however, is now regulated by Act of Par- 
liament. See this Dictionary, title Court Martial, 

MARTILAGIUM, ForMar:yrologium. Monaſt. ii. 32 2. 

MARTYROLOGY, Martyrologium.} A book of 
Martyrs, containing the lives, &c. of thoſe men who 
died for their religion. Alſo a calendar or regiſter kept 
in religious houſes, wherein were ſet down the names 
and donations of their benefactors, and the days of their 
death, that upon every anniverſary they might comme- 
morate and pray for them: ſuch benefactors uſually 
made it a condition of their beneficence, to be inſerted 
in the Martyrology. Paroch. Autig. 189. 

MASAGIUM, Anciently uſed for m/uagium, a meſ- 
ſuage. Pat. 16 R. 2. 

MASKS. The penalty of ſelling or keeping viſor 
maſks, See the ancient „at. 3 Hen. 8. c. . 

M ASONS. To plot confederacies amongſt Maſons, 
was, by an obſolete fat. 3 H. 6. c. 1, declared felony ; 
and ſuch as afſembled thereon were to ſuffer impriſon- 
ment, and make fine and ranſom. This was when the 
nature and ſecrets of Maſonry were known only to few. 
They are now known to many thouſands who are mem- 


bers of the Society, and diſperſed all over the Chriſtian. 


world. Many of the principal men of this and other 
countries are of the fraternity. Maſons taken priſoners 
by the French in former wars, have met with great in- 
dulgencies from their brethren in foreign parts; though 
enemies in a national reſpet, as Maſons they were 
friends Dit. | 

MASS ; See Papit. 

MASSER, A prieſt that ſays maſs. Blount. 

MASS-PRIEST. In former times ſecular Prieſts, to 
diſtinguiſh them from the regulars, were called Maſs- 
Prielts, and they were to officiate at the Mats, or in the 
ordinary ſervice of the church: hence Mae Preoſt in 
many of our Saxon canons, for the parochial miniſter; 
who was likewiſe ſometimes called Mae Thegne, becauſe 
the dignity of a prieſt in many caſes was thought equal 


to that of a Thein, or lay lord. But afterwards the word 


Maſs-Prieſt was reſtrained to ſtip-ndiaries retained in 
chantries, or at particular altars, to ſay ſo many Maſſes 
for the ſouls of the dead. | 

MAST, Glans, peſona.] The acorns and nuts of the 
oak, or other large tree.-G/ardis nomine contiuentur 
glans, caſtauca, fagina, ficus et nuces, et alig quaque que 
edi et paſci poterunt præter herbam. Bratt. lib. 4 Tempus 
p2fſene often occurs for Maſt-time, or the ſeaſon when 
Maſt is ripe; which in Norf9l& they call Shacking time. 
—Oud habeat decem forces in tempore de pe on i bgſco 
meo. Mon. Augl. ii. 113, 231. [here is a tree called 
Maſt-tree. For Mafts, ſee Ships and Stores, 

MASTER, Magi/ter.] Significs 1a general a gover- 
nor, teacher, Sc. and alſo in many caſes an officer. 
See Servant. 

MASTER AND SERVANT. The relation between 
a Maſter and a Servant, from the ſuperiority and power 
which it creates on the one hand, and duty, ſubjection, 
and, as it were, allegiance on the other, is, 1 many 
inſtances, applicable to other relations, which are in a 
ſuperior and ſubordinate degree; ſuch as lord and bai- 
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MAST 


lif, principal and attorney, owners and maſters of ſhips, 
merchants and factors, and all others having authority 
to enforce obedience to their orders, from thoſe who: 
duty it is to obey them, and whoſe acts, being conform. 
able tc their duty and office, are eſteemed the acts of 
their principals. See this Diftonary, title Serwar? ; as 
alſo titles Apprentice; Labourer. | 
MASTER OF THE ARMORY, Magifer Armor), 


et Armaturæ Regis.] An officer who hath the care of his 


Majeſty's arms and armory, mentioned in the ancient 


flat. 39 Eliz. c. 


MASTER OF THE CEREMONIES, Magie Au. 
miſſiouum, | One who receives and conducts ambaſſadors 
and other great perſons to audience of the King, Se. 
This office was inſtituted by King James 1. for the more 
magnificent reception of ambaſiadors and ſtrangers of the 
greateſt quality. 

MASTER OF, OR IN CHANCERY, Ager 
Cancellariæ.] In the Chancery there are Maſters, who 
are aſſiſtants to the Lord Chancellor or Lord Keeper, 
and Maſter of the Rolls: of theſe there are ſome 
ordinary, and ſome extraordinary; the Matters in ordi- 
nary are twelve in number, of whom the Maſter of the 
Rolls is chief; and ſome fit in Court every day during 
term, and have referred to them interlocutory orders for 
ſtating accounts, computing damages, and the like; 
they alſo adminiſter oaths, take affidavits, and acknow- 
ledgments of deeds and reg ognizances: they alſo exa- 
mine, on reference, the propriety of Bills ia Chancery; 
which if they report to be ſcandalous or impertinent, 
ſuch matter mult be {truck out, and the defendant ſhall 
have his coſts. The extraoidinary Matters are appointed 
to act in the country, in the ſeveral counties of England, 
beyond ten miles diſtance from Lonuen, by taking affida- 
vits, recognizances, ackne vledgments of deeds, c. 


for the eaſe of the ſuitors of the Court. 


By the „at. 13 Car. 2. fl. 1, in the Appendix, a pub - 
lic Office was ordained to be kept near the Rolls, for the 
Maſters in Chancery; in which they, or ſome of them, 
are conſtantly to attend, for the adminittring oaths, cap- 
tion of deeds, and difpatch of other buſineſs: and their 
fees for taking affidavits, acknowledgment of deeds, 
exemplifications, reports, certificates, Cc. are aſcer- 
tained by that at; and to take more, incurs diſability 
for ſuch Maſter to execute his office, and a forfeiture 
of 100. We. ER 

See /tat. 5 Geo. 3. c. 28, to impower the High Court 
of Chancery to Jay out upon government ſecurities, a 
ſum of money therein mentioned, out of the common 
and general caſh in the Bank of England, belonging to 
the ſuitors of the ſaid Court ; and to apply the intereſt 


ariſing therefrom, towards augmenting the incomes of 


the Matters of the ſaid Court: as allo fat. 32 Geo. 3. 
c. 42, for building offices for them. See alſo this Dic- 
tionary, titles Chancellor ; Chancery. 

MASTER OF THE COURT OF WARDS AND 
LIVERIES, The chief officer of that Court, afligned 
by the Eing ; to whoſe cuſtody the ſeal of the Court was 
delivered, Sc. as appears by the Mat. 33 H. 8. . 33+ 


But as this Court was aboliſhed by at. 12 Car. 2. c. 24, 


this office of courſe dropped wit 1 it. 

- MASTER OF THE FACULTIES, Magifter facul- 

tatum.] An officer under the Archvithop of Cantertury 

who grants licences and diſpenſations, Oc. ; 
MASTER 
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MASTER OF THE HORSE, He who hath the or- 
dering and government of the King's ſtables; and of all 
horſes, racers, and breeds of horſes belonging to his 
Majeſty : he has the charge of all revenues appropriated 
for defraying the expence of the King's breed of horſes, 
of the ſtable, litters, ſumpter-horſes, coaches, &c. and 
has power over the equerries and pages, grooms, coach- 
men, farriers, ſmiths, ſadlers, and all other artificers 
working for the Kingzs ſtables, to whom he adminiſters 
an oath to be true and faithful ; but the accounts of the 
ſtables, of liveries, wages, c. are kept by the Ave- 
ner; and by him brought to be paſſed and allowed by 
the Court of Green Cloth. 

The office of Maſter of the Horſe is of high account, 
and always beſtowed upon ſome great nobleman ; and 
this officer only has the privilege of making uſe of any 
horſes, footmen, or pages belonging to the King's ſta- 
bles: at any ſolemn cavalcade he rides next to the 
King, with a led horſe of ſtate. He is the third great 
officer of the King's houſehold, being next to the Lord 
Steward and Lord Chamberlain; and is mentioned in 

ats. 39 Elix. c. 7: 1 Ed 6. c. 5. 

MASTER OF THE JEWEL OFFICE, An officer 
of the King's houſchold, having the charge of all plate 
uſed for the King or Queen's table, or by any great 
officer at Court; and alſo of all the royal plate remain- 
ing in the Tower of London, and of chains and jewels 
not fix d to any garment. See fat. 39 Elix c. 7. 

MASTER OF THE HOUSEHOLD, Magifter Hz/- 
pitii Regis. ] Otherwiſe called Grand Maſter of the King's 
Houſehold, now ſtiled Lord Steward of the Houſehold; 
which title this officer hath borne ever ſince Anno 32 
H. 8. But under him there 1s a principal officer {till call- 
ed Matter of the Houſehold, who ſurveys the accounts, 
and has great authority. 

MASTER OF THE KING's MUSTERS, A mar- 
tial officer in the King's armies, to ſee that the forces 
are complete, well armed and trained; and to prevent 
. frauds, which would otherwiſe waſte the Prince's trea- 
ſure, and weaken the forces, Cc. 

MASTER OF THE MINT, An officer who receives 
the ſilver of the gold{miths, and pays them for it, and 
overſees every thing belonging to the Mint; he is at this 
day cailed Warden of the Mint. 

MASTER OF THE ORDNANCE, A great officer 
to whoie care all the King's ordnance and artillery is 
commiited. See fat, 39 Elix. c 7 

MASTER OF THE POSTS, Was an officer of the 
King's Court, who had the appointing, placing, and 
diſplacing of all ſuch through £-g/and, as provided poſt- 
horſes for the ſpeedy paſting ot the King's meſſages, 
letters, pacquets, and other buſineſs; and was to fee 
that they kept a certain number of good hor(:s o their 
own, and upon occaſion that they provided «tiers for 
furniſhing thoſe perſons who had a warrant from him to 
take ard uſe poit-horles, either from or to the ſeas, or 
other places within the realm; he likewiſe paid their 
wages, feidled their allowances, Sc. Sce fat. 2 Ed 6. c 

This vth-e 15 now ſuperſeded by the eftabliihment of 
a regular i; lee that title. It has been thought 
neceflary, however, to provide by the fat. 22 Geo 2. 
c. 25, That any perton may let to hire chaiſes, or fur 
niſh horſes for caailes at auy ſtage upon any poſt- rad, 
notwithitanding at. g An. c. 10. 


MATR 
MASTER OF THE REVELS, An officer to regu- 


late the diveriions of dancing and maſking, uſed in the 
palaces of the King, Inns of Court, &c. and in the 
King's Coart, is under the Lord Chamberlain. 

MASTER OF THE ROLLS, Magifter Rotulorum.] 
An Aſiſtant to the Lord Chancellor in the High Court of 
Chancery, who in his abſence heareth cauſes there, and 
alſo at the Chapel of the Rolls, and makes orders and 
decrees. Crompt. Juriſd. 41. His title in his patent is, 
Clericus parve Bage, Cuſtos Rotulorum, &e. And he has 
the keeping of the Rolls of all patents and grants which 
paſs the Great Seal, and the records of the Chancery. 
He is called Clerk of the Rolls, fat. 12 R. 2. c. 2. and 
in Forteſcue, c. 24; and no-where Maſter of the Rolls, 
until the Hat. 11 H. 7. c. 20. In which teſpect, Sir T homas 
Smith ſays, he may not unfitly be ſtiled Cu/tos Archive- 
rum. Maſter of the Rolls enabled to grant leaſes of the 
houſes belonging to the Rolls; fl. 12 Car. 2. c. 26. Con- 
ſtruction of the power; g. 20 Geo. 2. c. 34. His judicial 
authority confirmed; ,. 3 Geo. 2. c. 30; fee title Decree. 
In his diſpoſition are the offices of the Six Clerks, and 
the Clerks of the Petty Bag, Examiners of the Court, 
and Clerks of the Chapel. 14 & 15 H. 8. c. 1. See flat. 
23 Geo. 2. c. 25, whereby 1200). per Aunum is directed 
to be paid to the Maſter of the Rolls. dee tit. Chancery. 

MASTER OF ASHIP ; See Inſarance. 

MASTER OF THE TEMPLE. The Founder of 
the order of the Knights Templars, and his ſucceſſors, 
were called Magn: Templi Magiftri ; and probably from 
hence he was the ſpiritual guide and director of the 
Temple. The Maſter of the Temple here was ſummoned 
to Parliament Auno 49 H. 3. The chief Miniſter of the 
Temple Church in London, is now called Maſter of the 
Temple. Dugd. Warr. 706. 

MASTER OF THE WARDROBE, Magier 
Garderobe.] A conſiderable officer at Court, who has the 
charge and cuſtody of all former Kings” and Queens” an- 
cient robes remaining in the Tower of Landon; and all 
hangings, bedding, c. for the King's houſes: he hath 
alſo the charge and delivery out of all velvet or ſcarlet 
cloth allowed for liveries, Sc. Of this officer mention is 
made in flat. 39 Elix. c. 7. The Lord Chamberlain has 
the overſight of the officers of the Wardrobe. 

MASTINUS, Main.] A great dog; a maſtiff. 
Knyght, lib. 2. c. 15. 

MAS TS; See Ships and Stores. 

MASURA, An old decayed houſe. Dome/#. 

MASURA TERRE, Fr. majure de terre, ] A quan- 
tity of ground, containing about four oxgangs. Domici- 
lium cum fundo; or fimdus cum domicilio competenti. See 
Dome/ſaay. 

M ATERIA, A great beam, or timber proper for 
building. Mon. Angl. i. 821. 

MATRICULA, A regiſter ; as in the ancient church 
there was matricula clericorum, which was a catalogue of 


the officiating clergy ; and atricula pauperum, à lift of 


the poor ti be :-leved : henc to be entered in the e- 
giſter of the Univerſities, is to be matriculated, Tc. 
MAT&*IMONIAL CAUSES, Cr injuries reſpect- 
ing the rights of marriage, are a brunch of the eccleſi- 
altical juritdiction See title Marrzage, 
AATRIMOXIUM, Is ſomet'mes taken for the in- 
heritance deſcending to a man ex parte matris. B cunt, 


MATRIMONY ; See Marriage. 
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MATR 
MATRIX ECCLESIA, The mother church ; and 


is either a cathedral, in reſpect of the parochial churches 


within the ſame dioceſe; or a parochial church, with 
reſpect to the chapels depending on it, and to which the 
people reſort for ſacraments and burials. Leg. H. 1. c. 19. 

MATRONS, Jury of. When a widow feigns her- 
ſelf with child, in order to exclude the next heir, and a 
ſuppoſititious birth is ſuſpected to be intended; then, upon 
the writ de wentre inſpiciendo, a Jury of Women is to be 
impanelled to try the queſtion, whether with child or 
not, Cro. Eliz. 566. So if a woman is convicted of a 
capital offence, and being condemned to ſuffer death, 
pleads in ſtay of execution, that ſhe is pregnant, a Jury 
of Matrons is impanelled to inquire into the truth of the 
allegation ; and if they find it true, the convict is re- 
ſpited until after her delivery, See titles Yentre inſpici- 
endo; Execution of Criminals. 

MATS and COVERLETS, Sc. In the county of 
Noro, by what perſons made; ſee the obſolete ar. 
5& 6 Ed. 6. c. 4. 

MATTER IN DEED, AND MATTER OF 
RECORD, Are often mentioned in law proceedings, 
and differ thus: the firſt ſeems to be nothing elſe but 
ſome truth or matter of fact to be proved by ſome ſpeci- 
alty, and not by any record; and the latter is that which 
may be proved by ſome record. For example ; ifa man 
be ſued to an exigent, during the time he was abroad in the 
ſervice of the King, Sc. this is Matter in Decd, and he 
that will alledge it for himſelf, muſt come before the 
ſire facias for execution be awarded againſt him; but 
after that, nothing will ſerve but Matter of Record, that 


is, ſome error in the proceſs appearing upon the Record. 


There is alſo a difference between Matter of Record and 
Matter in Deed, and nude matter ; the laſt being a 
naked allegation of a thing done, to be proved only by 
witneſſes, and not either * record or ſpecialty. O% 
Nat. Br. 19: Kitch. 216. | 
MAUGRE, from the Fr. Mal, and gre, i. e. Animo 
iniquo.] Signifies as much as to ſay with an unwilling 
mind, or in deſpite of another; as where it is ſaid, that 
the wife ſhall be remitted, naugre the huſband, that is, 
whether the huſband will or not. Litt. 5 672 : See 
Malo zrato. | 
MMAUM, A ſoſt brittle ſtone in ſome parts of Oxford- 
ſhire; and in Northumberland they uſe the word Maum 
for ſoft and mellow. Plot's Nat. Hiſt. Oxford/h. p. 63. 
MAUND, A kind of great baſket or hamper, con- 
taining eight bales, or two fats: it is commonly a 
quantity of eight bales of unbound books, each bale 
having one thouſand pounds weight. Old Book of Rates, 
ap. J. | 
/ MAUNDY THURSDAY, The Thur/day before 
Eafler. See Mandati Dies. | | 
MAUPIGYRNUM, An old ſort of broth or pottage. 
Cowell, | 
MAXIMS IN LAW, Poſitions and theſes, being 
concluſions of reaſon, and univerſal propohitions, ſo 
perfect, that they may not be impugned or diſputed. 
Cowell : Co. Lite. 343+ | 
A Maxim is a ſure foundation or ground of art, and 
a conclulion of reaſon; ſo called 7uia maxima gf ejus dig - 
nitas et certiſima authoritas, at quid maxime probetur, 
ſo ſure and uncontroula'!- +5 that it ought not to be 


queſtioned ; and what is cliewhere called a principle, | 


MAXIMS. 


and is all one with a rule, a common ground, et 
or axiom. Co. Lit. 10. 6; 11. a. 

Maxims are the foundations of the law, and concl;. 
ſions of reaſon ; therefore ought not to be impugned, 
but always to be admitted; but they may by reaſon be 
conferred and compared the one with the other though 
they do not vary, or it may be diſcuſſed by reaſon which, 
thing is neareſt the Maxim, and the mean between the 
Maxims, and which is not; but the Maxims can never 
be impeached or impugned, but ought always to be 


obſerved, and held as firm principles and authorities of 


themſelves. Ploxwd, 27. 6. 

The alterations of any of the Maxims cf the Common 
Law are dangerous. 2 Inſt. 210. 

Maxims are principles and authorities, and part of the 
general cuſtoms or Common Law of the land ; and are 
of the ſame ſtrength as acts of parliament, when the 
Judges have determined what is a Maxim; which be— 
longs to the Judges, and not a Jury. Terms de Ley: Doc. 
& Stud. Dial. 1.c.8. A Maxim in law is ſaid to be x 
propoſition of all men confeſſed and granted, without 


argument or diſcourſe. Maxims of the Law are ho! ea 


for law; and all other caſes that may be applied to them, 
ſhall be taken for granted. 1 /. 11, 67: 4 Rep: Sce 
1 Comm. c. 68. 

The Maxims in our books, which are many and ra- 
rious, are ſuch as the following, viz. It is a Maxim, 
that land ſhall deſcend from the father to the ſon, Cc. 
It is a Maxim, that as no eltate can be veſted in the 
King without matter of record, ſo none can be diveſted 
out of him but by matter of record; for things are 
diſſolved as they are contrafted. Rep. 1, Cholrcy's 
caſe. Another, that an obligation, or other matter in 
writing, cannot be diſcharged by an agreement by 
word. Co. Lit. 141. 

It is alſo a Maxim, that if a man have iſſue two ſons 
by divers venters, and the one of them purchaſe lands in 
fee, and die without iſſue, the other brother ſhall nevet 
be his heir, &c. See title Deſcent. 

Committere agnum lupo. St. Hibern. 14 H. 3. 

Qui cadit a fyllaba cadit à totd cauſi ; the Maxim con- 
demned; fat. Wal. 12 Ed. 1. 

Lui pro alieno fatto non eft puniendus; flat. Weſt, 2: Iz 
Ed. 1. c. 35. 

De tranſgrefſione certæ perſonæ fadtd, altera perſona 
comimodum aut emendas ne conſequatur, ft. de Vaſt. 20 
Ed. 1. flat. 2. | 

That allegiance is due more by reaſon of the Crown 
than of the perſon of the King, condemned; Exil. 
Hug. le Deſpenſer, I5 Ed. 2. fl. 2. 

Neceſſary alliances among the peers to purſue evil 
counſellors, not to be puniſhed by rigour of law. &.. 
ne quis occaſ. pro felon? Sc. 15 Ed. 2. fl. 3. 

The King cannot pardon the ſuit of others, ſtatute re- 
voking the pardon, Qc. 15 Ed. 2. fl. 4. 

The father to the bough, and the ſon to the plough, 
in Kent; Prerog. Reg. 17 Ed. 2. fl. 1. c. 16. 

Every man is bound to do to the King, as his Liege 
Lord, all that pertaineth 1 Ed. 3. fl. 2. c. 15. 

Franchiſes reſtraining the freedom of ſelling merchan- 
ze, are to the common prejudice of the King and his 
people, 25 Ed. 3. % 4. c. 2. 

13 Laws 
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MAXIMS, 


Laws without great penalty are more often obeyed, 
1 Mar. ft. I. c. 1. Fl. 

MAYHEM. See Maihem. 

MAYOR, Prafedus urbis, anciently meyr 3 comes 
from the Brit. zziret, i. e. cuſtodire; or from the old 
Engliſh word mater, viz, pote/tas ; and not from the Lat. 
»-4jor.] The Chief Governor or Magiſtrate of a City or 
town-corporate, as the Mayor of Londen, the Mayor of 
Southampton, &c. King Rich. I. anne 1189, changed 
the bailif's of London into a Mayor; and from that ex- 
ample King John made the bailiff of King's Lynn a 
Mayor, anno 1204. Though the famous city of Noravich 
obtained not this title for its chief magiſtrate, till the ſe- 
venth year of King Heu. V. anno 1419, fince which there 
are few towns of note, but have had a Mayor appointed 
for government. Selm. GV. f 

Mayors of Corporations are Juſtices of Peace pro tem- 
fore, and they are mentioned in leveral ſtatutes; but no 
perſon ſhall bear any office of magiſtracy concerning the 
government of any town, corporation, Sc. who hath not 
received the ſacrament according to the church of Exg- 
land, within one year before his eledion; and who ſhall 
not take the oaths of ſupremacy, &c. Stat. 13 Car. 2. 
ft. 1. c. 1. See title Oaths ; Difſenters ; Conventicle. If any 
one intrudes into, and thereupon executes, the office of 
Mayor, a guo warrants information may be brought 
againſt him; and he ſhall be ouſted and fined, Sc. See 
title Que Warranto. 
A diſtinction is made in caſes relative to Corporations be- 
| tween a mere Uſurper, and an Officer 4? fas ; though not 
de jure. An Uſurper is a man who, without any colour of 
election, gets poſſeſſion of the office, and acts in it : and 
the mere circumſtance of being ſworn into the office, 
makes no difference; but to make an officer 4e facto, 
at leaſt the form of an election is neceſſary, though 
on legal objections it may afterwards be overturned, 
Notwithſtanding this diſtinction, however, in point of 
form, it is doubtful whether there be any in the effect. 
Some aQts, it is admitted, may be good if done by a 

er de facto, or under his authority; but it does not 
appear whether the ſame acts would be good if done by 
a mere Uſurper: ſome acts are certainly void if done by 
an Uſurper; and probably ſo, if done by a Mayor ce 
facto. Thoſe acts which are good if done by a Mayor 
de facto, or under his authority, are ſuch as he may be 
compelled to do in favour of a perſon who has a precedent 
right to have them done. All voluntary acts not nece/< 
ſary to carry on the buſineſs of the corporation ſeem to 
be void, whether done by an Uſurper, or a Mayor a 
Fa8&0, or under the authority of either: ſome vecgſary acts 
are alſo void in both caſes. See Andy. 116, 117, 163, 
388: Hardw. 147—152; Lutw. 51g: 2 Stra. 1090 
1109: 5 Burr, 2601, and Mad“, Law of Corporations, 
c. 3.47. But the above does not apply to acts in which 
ſtrangers are intereſted, See Ya. 

Where an fant is aZually Mayor, or other Chief Of- 
ficer of a Corporation, this ſhall not avoid the acts of the 
Corporation with retpect to Strangers, becauſe theſe acts 
are not the acts of the particular perſons, but of the 
Body- corporate. But it ſeems, that where neither the 
proviſions of the charter, nor the uſage of the Corpo- 
ration ev ey authorize the election of an Infant into 
this or any other corporate office, an Ian is not capa- 
* being elected; becauſe, as Lord Hardivicie ob- 

o. II. 
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MAYOR. 


ſerved, * if an Infant is not fit to manage for himſelf, 
he is improper to be a Mayor for the Publick.” See 
Hardw. 8: Cowp. 220. 

The powers and duties of a Mayor, or other head of- 
ficer of a Corporation depend in general on the provi- 
ſions of the charters, or preſcriptive uſage, of the Corpo- 
ration, or the expreſs proviſions of an act of Parliament. 
It is commonly one of his duties, as well as of his par- 
ticular privileges, to preſide at the corporate aſſemblics: 
but whether, in a Corporation by charter, this be neceſſa- 
rily incident to his office, awhere no expreſs Fre win 7; 
ma. le fer that purpoſe, has been made a queltion, but never 
ſolemuly decided; and indeed all cafes of ch nature muſt 
chiefly depend on their own pecultar circumſtances. See 
3 Med. 14: 2 Ld. Raym. 1237: 2 Burr. 370. In the 
caſe of a Corporation by pretcription, this queltion can 
hardly ever ariſe ; becauſe there mult neceſſarily be ſome 
uſage one way or the other, to ſhow what is the power 
and duty of the Mayor in this reſpeR, in every ſuch par- 
ticular Corporation, independently of any genera! prin- 
ciple. In every other reſpect it may be ſafely aflerted, 
that the Mayor, as well as the Aldermen, and other 
ſelect bodies, have no other powers, authorities, or pri- 
vileges, than thoſe which they poſſeſs by charter, preſcrip- 
tion, or act of Parliament. See Ha on Corporations, 

Where the Mayor's preſence is neceſſary at a corpo- 
rate aſſembly, his departure before a buſineſs regularly 
begun be concluded, will not invalidate that particular 
bulineſs: but the aſſembly cannot proceed to any thing 


elie. 1 Barnard, 385. And on the death of the Mayor, 


or during the vacation of the office, the Corporation can 
do no corporate act, but that of chooſing a new Mayor. 
21 Ed. 4. 58. a. 

By the proviſions of ſome charters the Mayer cr cther 
chief officer is elected for a year, and till another be 
choſen; in which caſe, if no ſucceſſor be choſen at the end 
of the year, the Mayor of the preceding year is ſaid to 
hold over. But where a particular day is appointed for 
the election of a ſucceſſor, which is generally the caſe, 
and a power of holding over is not expreſsly given, it 
does not exiſt by implication. Stra. 394. And the pre- 
amble of the Hat. 11 Geo. 1. c. 4, (fee pot, ) manifeſtly 
ſhows, that the Legiſlature thought it was not implied ; 
tor it proceeds on the ſuppoſition, that for want of an 
eleC.ion of a new Mayor on the charter day, the Corpo- 
ration was diſſolved; which could not have been the caſe 
if the Mayor of the preceding year had had a right of 
holding over. Va en Corporations, 

Where there was a clauſe of holding over, it had be. 
come a practice with the Mayor and other Head Officers 
of the Corporations to avoid holding an election on the 
charter day ; by which means they continued in office 
for ſeveral years together : In order to put an end to this 
practice, the Hat. g Ann. c. 20. F8, after reciting the 
inconvenience which had ariſen from Head Officers of 
Corporations, to whom it belonged to preſide at the elec- 
tion, and make return of Members to ſerve in Parlia- 
ment, being elected for two years ſucceſlively, enadbed, 
*« that no perſon or perſons who had been or ſhould be 
in ne annual office for one whole year, ſhould be capa- 
ble of being choſen into the ſame office for the year im- 
mediately enſuing; and that where any ſuch annual 
officer or officers was or were to continue for a year, and 
until ſome other perſon or perſcns ſhould be choſen and 

worn 


. 
* 
7 

2 4 
J 
7 


—— 
1 — 


LE FI? 


EDYTTWwW IT "a OR ” 


. wad ˙ ˙ et Lo T7 oc en, 


3 


2 


— 


MAYOR. 


fworn into ſuch office, if any ſuch officer or officers |, 


ſhould voluntarily and unlawfully obſtrut and prevent 
the chooſing of another perſon, to ſucceed into ſuch office, 


at the time appointed for making another choice, he 


ſhould forfeit 100/.”” See 8 Mod. 111, 127, 132; and 
Ed en Corporations. 

By fat. 11 Geo. 1. c. 4, if no Mayor or other Chief 
Officer be elected in a Corporation on the day appointed 
by charter, by the proper officers, or ſuch election being 
made, it ſhall afterwards become void; the next in place 
is to hold a Court, and elect one the day following, Oc. 
- or, in default thereof, the Court of King's Bench may 

compel the electors to chooſe one, Lc. by writ of man- 
damus, requiring the members who have a right to vote, 
to aſſemble themſelves on a day prefixed, and proceed to 
election, or ſhew cauſe to the contrary; and Mayors, &c. 
voluntarily abſenting on the day of election, ſhall be im- 
priſoned {1x months, and be diſabled to hold any office 
in the Corporation. See titles Mandamus ; Quo Warranto, 

The authority of Mayors, as to matters. not relating 
to their Corporation, extends to the following other 
particulars :—-The ſtatute 2 Ed. 3. c. 3, gives power to 
Mayors to arreſt perſons carrying offenſive weapons in 
fairs, markets, &c., to make affrays, and the diſturb- 
ance of the peace. 

By fat. 23 H. 8. c. 4, Mayors, Sc. have power to 
ſet the price of ale and beer: and they are authoriſed to 
convict perſons ſelling ale without licence; and alſo to 

levy penalties on the offender by diſtreſs, c. Stat. 3 


Car. 1. c. 3;—and they are to cauſe quart and pint pots 


for the ſelling of ale, to be examined whether they hold 
their full meaſure ; and to mark them, under the penalty 
of 51. Stat. 11 & 12 V. 3. c. 15.—Mayors, bailiffs, 
and lords of leets, are to regulate the afiiſe of bread, and 
examine into the goodneſs thereof: and if bakers make 
unlawful bread, they may give it to the poor, and pillory 
the offenders, &c. 5 Hen. 3. fl. 6. See title Breadand Beer, 

Mayors, &c. are empowered to make enquiry into 
offences committed againſt fat. 1 Elix. c. 2, which re- 
quires that the common prayer be read in churches; and 
that the churchwardens do their duty in preſenting the 
names of ſuch perſons as abſent themſelves from church 
on Sundays, &c. Head officers of Corporations are to 
appoint and ſwear overſeers or. ſearchers to examine into 
detects of northern cloth, &c. and the overſeers ſhall fix 
a ſeal of lead to cloths, expreſſing the length and breadth ; 
and if they find any faulty, or ſealed with a falſe ſeal, 
Sc. they are to preſent the ſame at the next quarter ſeſ- 
fions.. Mayors, &c. neglecting their duty, are liable to 
a penalty ob 5/. flat. 39 Eliz. c. 20, Mayors may de- 
termine whether coin offered in payment be counter- 
feited or not; and tender an oath to determine any queſ- 
tion relating to it. Sat. 9 © 10 W. 3. c. 21. 

By flat. 23 Elix. c. g, Mayors, &c. may call before them 
and examine dyers, ſuſpected to uſe logwood in dying; 
and, if they find cauſe, may bind them over to the quar- 
ter ſeſſions, where, on conviction, they are liable to a for- 
feiture of 20/,—Under various Ratutes Mayor and Head 
Officers of Corporations are to puniſh drunkenneſs, See 
title Druntenneſs. 

Head Officers and Juſtices of Peace in Corporations, 
may enquire of forcible entries, commit the offenders, 
and cauſe the tenements to be ſeized, Sc. within their 
franchiſes, in like manner as Juſtices of Peace in the 
county. Star, 8 H. G. c. 9. See title Forcible Entry II. 


MAYOR. 


Mayors, Cc. ſhall enquire into unlawful gaming, 
againſt the /at. 33 H. 8. c. 9. They are to ſearch 
places ſuſpected to be gaming-houſes, and levy penalties, 
Sc. and they have power to commit perſons playing at 
unlawful games. See title Gaming. ; 

Horſes ſtolen, found in a Corporation, may be re- 
deemed by the owner, making proof before the Head 
Officer of the Corporation of the property, Oc. Sat. 31 
Elix. c. 12. See title Hor/cs. 

Mayors and Head Officers in corporate and market. 


towns, and lords of liberties and their ſtewards, are to 


appoint and ſwear two ſkilful perſons yearly, to be 
ſearchers and ſealers of leather ; and they are to appoint 


triers of inſufficient leather, and of leather Mares: 


ſearchers not doing their duty to forfeit 40s. and triers, 
51. Stat. 1 Fac. I. c. 22. See title Leather. | 
Perſons robbing orchards, hedge-breakers, Oc. are 
puniſhable by Mayors ; and a perſon on conviction by 
the oath of one witneſs, ſhall pay to the perſon injured 


| ſuch damage as the Mayor, Oc. ſhall think fit, or be 


whipped, Stat. 43 Elix. c. 7. See title Treſpaſs. 

Mayors, Sc. on receipt of precepts from ſheriffs, 
(when writs are iſſued for elections) requiring them to 
chooſe burgeſſes or members of Parliament, by the citi. 
zens, Cc, are to proceed to election, and make returns 
by indenture between them and the electors; and mak. 
ing a falſe return, ſhall forfeit 4o/. to the King, and the 
like ſum to the party choſen, not returned, Sc. Stat. 23 
H. 6. c. 14. See tat. 2 Geo. 2. c. 24; and this Dictionary, 
title Parliament. | 

In time of fickneſs, a tax may be laid on inhabitants 
of Corporations, for relieving ſuch perſons as have the 
plague, by Mayors, Sc. who are to appoint ſearchers 
and buriers of the dead: and if any infected perſons 
ſhall go. abroad with ſores upon them, after an Head 
Officer hath commanded them to keep at home, it is fe- 
lony ; and if they have no ſores about them, they 
are puniſhable as vagrants. Sat. 1 Fac, I. c. 31. ve 
title Plague. 

The fat. 43 Elix. c. 2, which direRs that the father, 
grandfather, mother, grandmother, and children, of 
every poor perſon, ſhall be aſſeſſed towards their relief by 
Juſtices, and which impowers Juſtices of Peaee to order a 
poor's rate or tax, and overſeers of the poor, &c. to place 
forth apprentices, and ſets forth the office of overſcers ; 
gives the like authority to the Head Officers in corporate 
towns, as Juſtices of Peace have in their counties; 
which ſaid Juſtices are not to intermeddle in Corpo- 
rations for the execution of this law. See titles Poe; 
Juſtices of the Peace. 


Mayors, Bailiffs, and other Head Officers of corporate 


towns, Qc. are to make proclamation for rioters to diſ- 
perſe as follows: Our Sovereign Lord the King charges and 
commands all perſons aſſembled, immediately to diſperje then- 
ſelves, and peaceably depart 10 their habitations, upon pain 
of impriſonment, & e. And if the rioters, being twelve 
in number, do not diſperſe within an hour after, it is fe- 
lony without benefit of clergy, c. Stat. 1 Geo, 1. ff. 2. 
c. 5. See title Riots. 

Matters relating to ſervants, and apprentices, may be 
determined by Mayors; who have power to compel per- 
ſons to go to ſervice, c. Stat. 5 Elix. c. 4. See titles 
Servants; Labourers; Apprentices. Mayors may arreſt 


ſoldiers departing without licence; and they are to be 


preſent 
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MAYOR, 


preſent at muſters ; quarter and billet ſoldiers, Sc. See 


title Soldiers. Stats. 18 Hen. G. c. 18: 1 Geol. c. 47, 
c. Perſons uſing games on a Sunday forfeit 35. 4d. to 
the uſe of the poor; carriers, Sc. travelling on that 
day 20s. and perſons doing any worldly labour thereon 

5. all leviable by warrant from Mayors and Head Offi- 
cers of Corporations, as well as other Juſtices. See fats. 
1 Car. 1. c. 1: 3 Car. 1. e. 2: 29 Car. 2. c. 7: and 
ſee this Didionary, titles Holidays; Sundays. 

In every city, town, Sc. there is to be a common ba- 
Jance and ſealed weights, under divers penalties : there 
is alſo to be a common buſhel ſealed. Sat. 8 Her. 6. 
c. 5: 11 Hen. 6. c. 8. And Mayors, Sc. are to pro- 
vide a mark for the ſealing of weights and meaſures, 
being allowed 14. for ſealing every buſhel and hundred 
weight; and a halfpenny for every other meaſure and 
halt hundred weight, Sc. Mayors and Head Officers 
of Corporations, Cc. ſhall view all weights and mea- 
ſures once a year, and puniſh offenders uling falſe 
weights; and they may break or burn ſuch weights and 
meaſures, and inflict penalties, c. If they permit per- 
ſons to ſell by meaſures not ſealed, they ſhall fortfeit 5/. 
Sealing weights not agreeable to the ſtandard, 1s liable 
to the ſame penalty; and refulifig to ſeal weights and 
meaſures, ſubjects them a forfeiture of 40s. See far. 
31 Geo. 2.c.17.4$9; and this Dictionary, title /Fe:ghts 
and Meaſures, Mayors, &c. are to inſpect and order 
the ſize of faggot, billet, tale-wood, Wc, 43 Eliz. c. 14. 
See title Fuel; Wood. | 

For the various offences which Mayors, Juſtices, Oc. 
have juriſdiction to puniſh, part of which are above enu- 
merated, ſee the titles of the offences, this Dictionary, 
palſim; and the ſtatutes impoſing the ſeveral penalties ; 
too long and numerous to be referred to, under this title, 
See allo titles Corporation; Fuftices of Peace; Officers ; 
Oaths; Mandamus ; Quo Warranto; &C. 

MEAD any METHEGLIN, are liable to certain 
duties of Exciſe. See that title. | 

MEAL, May be exported duty free. 11 & 12/7. z. 
. 20. See title Navigation Ads. | 

MEAL-RENTS, Certain rents heretofore paid in 
Meal by the tenants of the honour of Clun, to make 
meat for the Lord's hounds; they are now payable 
in money, 

MEALS. The ſhelves of land, or banks on the ſea- 
coaſts of Norfolk, are called the Meals and the Male. 
Coxvel!, 

MEAN ox MESNE, med:us.] The middle between 
two extremes; and that either in time or dignity. In 
time it is the interim betwixt one act another, and is 
applied to Mean profits of lands between a diſſeiſin and 
recovery, Cc. See title Ejeftment, As to dignity, there 
15 a Lord Mean or Meſne, that holds of another Lord; 
and Mean tenant, Sc. All the land in the kingdom is, 
by a fiction ariſing from the feudal origin of the EAR 
tenures, ſuppoled to be holden mediately or immediately 
of the King, who is ſtiled the Lord Paramount, or above 
all. Such tenants as held under the King immediately, 
when they granted out portions of their lands to inferior 
perſons, became alſo Lords with reſpe& to thoſe inferior 
perſons, as they were {till tenants with reſpect to the 
King; and thus partaking of a middle nature were 


called Mehne, or middle Lords. So that if the King 
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MEASURE. 


granted a manor to A. and he granted a portion of the 
lands to B, now B. was ſaid to hold of A., and A. of the 
King ; or in other words, B. held his lands immediately of 
4. and mediately of the King. The King was there- 
fore ſtyled Lord Paramount: A. was both tenant and 
Lord, or was a Meſue Lord, and B. was called Tenant 
paravail, or the loweſt tenant, being he who was ſup- 
poſed to make avail or profit of the land. 1 1%. 256 : 
2 Comm. c. 5. p. 59. See this Dictionary, title 7 enures. 

The Writ of Maſne is in the nature of a writ of right, and 
lies when, upon any ſubinfeudation, the Mean or middle 
Lord ſuffers his under-tenant, or tenant paravail, to be 
diſtrained upon by the Lord Paramount, | whether the 
King or another, ] for the rent due to him from the Meſne 
Lord. Both, 136: F. N. B. 135. 


In ſuch caſe the tenant ſhall have judgment to be ac- 


quitted or indemnified by the Me/ne Lord; and if he makes 
default therein, or does not appear originally to the te- 
nant's writ, he ſhall be forejudged of his meſnalty, and 
the tenant fhall hold immediately of the Lord Paramount 
himſelf. 2 1». 374. 


Foxx of a WRIT or MesxE. 


GEORGE the Third, &c. To the Sheriff of S. Com- 
mand A. B. that juſtly, &c. he acquit C. D of the ſervice 
awvich E. F. exatts from him of his freehold that he holds 
of the ſaid A, B. in W. wheresf the fatd A. who is Maſne 
betabixt the ſaid E. and C. ought te acquit him; and 
whereupon he complains, that for his default he is di/- 
trained ; and unleſs, &c. 


If a man bring a writ of Meſne where he is not diſ- 
trained, yet it is maintainable, but then he ſhall not 
have damages; for it is brought only to be acquitted, 
Sc. And tenant for life, where the remainder is over in 
fee, ſhall have this writ againſt the Meſne. 7 H. 4. 12: 
15 H. 6: Nero Nat. Br. 330. One brought a writ of 
Meine againſt a man, becauſe he did not acquit the plain- 
tiff of a rent-charge demanded, Sc. when he by his 
deed bound himfelf and his heirs to warrant and acquit 
him; and it was held good: and if a man have judg- 
ment to recover in this writ, if he be not afterwards ac- 
quitted, he may have a di/ſ/ringas ad acquietandum againſt 
tie Meſne; and ire facias againit the Lord. Stat. 
im. 2. 13 E. 1. c. 9: 14 Ed. z. 

MEAN PROCESS; See Meſue Proceſſ. 

 MEASE, myYſuagium.] A meſſuage or dwelling-houſe. 
Kitchen, 139: F.N.B. 2: Stat. Hibernie, 14 H. 3: 
Stat. 21 HH. 8. 13. Alſo a meaſure of herrings, contain- 
ing five hundred; the half of a thouſand is called Meaje 
or Mee. Merch. Die. 

MEASON-DUE, In Fr. Main de Ditu, Domus Dei; 
a houte of God, a monaſtery, religious houte or hoſpital; 
the word is mentioned in fat. 39 El. c. 5. See Hgpical. 


MEASURE, men/ara.] A certain quantity or propor- 
tion of any thing ſold ; and, in many parts of Zzgland, it 
is ivnonimous with a Buſhel, 

be regulation of Weights and Meaſures, for the ad- 
vantage of the public, ought to be univerſally the fame 
throughout the kingdom; being the general criterions 
which reduce all things to the ſame or an. equivalent 


value. But as weight and Meaſure are things in their 
5 k 2 nature 
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MEASURE, 


nature arbitrary and uncertain, it is therefore expedient 
that they be reduced to ſome fixed rule or ſtandard ; 
which ſtandard it is impoſſible to fix by any written law, 
or oral proclamation ; for no man can, by words only, 
give another an adequate idea of a foot rule, or a pound 
weight. It is therefore neceſſary to have recourſe to 
ſome viſible, palpable, material ſtandard ; by forming a 
compariſon with which, all weights and Meaſures may 
be rednced to one uniform ſize: and the prerogative of 


fixing this ſtandard, our ancient law veſted in the 


Crown; as in Normandy it belonged to the Dake. This 
ſtandard was originally kept at Mincheſter: and we find 
in the laws of King Edgar, c. 8, near a century before 
the Conqueſt, an injunction that the one Meaſure, which 
which was kept at Vincheſter, ſhould be obſerved 
throughout the realm. Moſt nations have regulated 
the ſtandard of Meaſures of length by compariſon with 
the parts of the human body; as the palm, the hand, 
the ſpan, the foot, the cubit, the u/na, (or arm, ell, ) the 


pace, and the fathom. But as theſe are of different di - 


menſions in men of different proportions, our ancient hiſ- 
torians informs us, that a new ſtandard of longitudinal 
meaſure was aſcertained by King Henry the Firſt; who 
commanded that the «/na or ancient ell, which anſwers 
to the modern yard, ſhould be made of the exact length 
of his own arm. And, one ſtandard of Meaſures of 
length being gained, all others are eaſily derived from 
thence ; thoſe of greater length by multiplying, thoſe of 
leſs by ſubdividing, that original ſtandard. Thus, by 
the ſtatute called compoſirio ulnarum et perticarum, five 
yards and a half make a perch; and the yard is ſubdi- 
vided into three feet, and each foot into twelve inches ; 
which inches will be each of the length of three grains 
of barley. 

Superficial Meaſures are derived by ſquaring thoſe of 
length; and Meaſures of capacity by cubing them. 
The ſtandard of Weights was originally taken from 
corns of wheat, whence the loweſt denomination of 
weights we have is ſtill called a grain; thirty-two of which 
are directed by the ſtatute called compefitio menſurarum, 
to compoſe a penny-weight, whereof twenty make an 
ounce, twelve ounces a pound, and fo upwards. And 
upon theſe principles the firſt ſtandards were made; 
which, being originally fo fixed by the Crown, their ſub. 
fequent regulations have been generally made by the 
King in Parliament. Thus, under King Richard I. in 
his Parliament holden at Veſiminſter, A. D. 1197, it was 
ordained, that there ſhould be only one weight and one 
Meaſure throughout the kingdom; and that the cuſtody 
of the aſſiſe or ſtandard of weights and Meaſures ſhould 
be committed to certain perſons in every city and bo- 
rough; from whence the ancient office of the King's Aul- 
nager ſeems to have been derived, whoſe duty it was, for 
a certain fee, to meaſure all cloths made for ſale, till 
the office was aboliſhed by at. 11 6 12 V. 3. c. 20. 

In King John's time this ordinance of King Richard 
was frequently diſpenſed with for money; which occa- 
fioned a proviſion to be made for inforcing it, in the 
great charters of King John and his ſon. Stat. ꝙ Hen. 3. 
c. 25. Theſe original ſtandards were called pondus regis, 
and menſura domini regis; and are directed by a variety 
of ſubſequent ſtatutes to be kept in the Exchequer, and 


all weights and Meaſures to be conformable thereto. | 


| 


— 


MEASURE. 
But, as Sir Zaward Cote obſerves, though this hath ſo 
often by authority of Parliament been enacted, yet ir 
could never be effected; ſo forcible is cuſtom with the 
multitude. 1 Cemm. 274, &c. 


Magna Charta, c. 25, ordains, ““ that there ſhall be 
but one meaſure throughout Exg land, according to the 


ſtandard in the Exchequer :”* which ſtandard, was form- 


erly kept inthe King's palace ; and in all cities, market 
towns and villages, it was kept in the churches. 4 1», 
273. By fat. 16 Car. 1. c. 19, there is to be one 
weight and Meaſure, and one yard according to the 
King's ſtandard ; and whoever ſhall keep any other 
weight or meaſure, whereby any thing is bought or 
ſold, ſhall forfeit for every offence 5/. And by /at. 22 
Car. 2. c. 8, water Meaſure, as to corn or grain, or ſalt, 
is declared to be within the Hat. 16 Car. 1. c. 19. And 
by fats. 22 Car, 2. c. 8: 22 & 23 Car. 2. c. 12, if 
any ſell or buy grain, or ſalt, &c. by any other buſhel, or 
Meaſure, than what is agreeable to the ſtandard in the 
Exchequer, commonly called Vincheſter Meaſure, he 
ſhall forfeit 40s. c. and alſo the value of the grain or 
{alt ſo ſold or bought; half to the poor and half to the 
informer. Notwithſtanding theſe ſtatutes, in many 


places and counties, there are different Meaſures of coin 


and grain ; and the buſhel in one place is larger than in 
another ; but the lawfulneſs of it 1s not well to be ac- 
counted for, ſince cuſtom or preſcription is not allowed 
to be good againſt a ſtatute. Dalt. 250.—And now it is 
ſettled that no practice or uſage can countervail the far. 

22 Car. 2. c. 8: 22 & 23 Car. 2. c. 12, above men- 
tioned. 4 Term Rep. 750: 5 Term Rep. 353. 

There are three different Meaſures, wiz. one for wine, 
one for ale and beer, and one for corn : in the Meaſure 
of wine, eight pints makes a gallon, eight gallons a 
firkin, fixteen gallons a kilderkin half barrel or rundlet, 
four firkins a barrel, two barrels a hogſhead, two hog 
heads a pipe, and two. pipes make a tun. Stats. 15 R. 2. 
6.4: 11 H. 7. c. 4: 12 H. 7. c. 5. 

In meaſure of corn eight pounds or pints of wheat 
make the gallon, two gallons a peck, four pecks a buſhel, 
four buſhels a ſack, and eight buſhels a quarter, c. 

And in other Meaſure ; three barley corns in length 
make an inch, twelve inches a foot, three feet a yard, 
three feet and nine inches an ell, and five yards and a 
half, which is ſixteen feet and a half, make the perch, 
pole, or rod. Stat. 27 Ed. 3. c. 10. 

Selling by falſe Meaſures, being an offence by the 
Common Law, may be puniſhed by fine, Cc. upon an 
inditment at Common Law, as well as by ſtatute. See 
the Fat. 11 Hen. 7. c. 4, which inflicts particular fines 
for offences; pillory, Sc. The eaſier and more uſual 
way of puniſhment is, by levying, on a ſummary convic- 
tion by diſtreſs and ſale, the forfeiture impoſed by the 


- ſeveral acts of Parliament adapted to particular frauds, 


The reſpective contents of a barrel of beer and ale, 
flats. 12 Car. 2. c. 23. $20: c. 24. $34: 1. CM. 


c. 24. $5. The buſhel of corn and ſalt aſcertained, far. 


22 Car. 2. e. 8: 22 & 23 Car. 2. c. 12: 5 V. & MU. 
c. 7. §18.—A Meaſure of braſs ſhall be chained in 
every market; and conſtables to ſearch for unſealed 
meaſures, Hat. 22 Car. 2. c. 8.— Where there is not a 
clerk of the market, the Mayor, &c. ſhall ſeal Meaſures, 


22 & 23 Car. 2. c. 12, 5 4.—ColleRars of the exciſe to 
provide 


MEAS 


rovide quarts and pints of braſs for ale in every mar- 
. town, fat. 11 & 12 M. 3. c. 15. 5 3.— Contests of 
IWieche/ter Meaſure, flat. 1 Ann. ft. 2. c. 3. $10.—Water 
Meaſure of fruit aſcertained, ſat. 1 Ann. ft. 1. c. 15. 
— Wine Meaſure, fat. 5 Ann. c. 27. $ 17.-- See further 
title Weights. | 

MEASURER O METER of woollen cloth, and of 
coals, Cc. An Officer in the city of London; the latter 
of great account. Chart. Fac, I. See Aluager. Coals, 

MEASURING-MONLEY, The letters patent, where- 
by ſome perſons exacted for every cloth made, certain 
money, beſides alnage, called Meaſuring-Money, re- 
voked. Rot. Parl. 11 Hen. 4. 
* MEDERIA, A mead houſe, or place where mead or 
metheglin is made. Cartular Abb. Glaſt. MS. 29. 

MEDFEE, A bribe or reward; and uſed for a com- 
penſation where things exchanged are not of equal 
value. It is ſaid to come from the word Meed, merit. 
Vide Convell, . 

MEDLE & INFIMAE MANUS HOMINES, Men 
of a mean and baſe condition, of the lower ſort. Blount. 

MEDIANUS, Middle ſize ; medianus homo, a man of 
middle fortune. | 

MEDIATORS OF QUESTIONS, Were fix per- 
ſons authoriſed by ſtatute, who, upon any queſtion ariſing 
among merchants, relating to unmerchantable wool, or 
undue packing, c. might before the Mayor and officers 
of the Staple upon their cath certify and ſettle the ſame ; 
to whoſe order and determination therein, the parties 
concerned were to giveentirecredence, and ſubmit. Sat. 
Aulig. 27 Ed. 3. fl. 2. c. 24. 

MEDIETAS LINGUA; A Jury de Medietate Lin- 
guæ, ſignifies a Jury or Inqueſt impanelled, whereof the 


| 


one half conſiſts of natives, and the other foreigners; and | 


is uſed in pleas wherein the one party is a foreigner, the 
other a denizen : this manner of trial was firſt given by 
the fat. 28 Ed. 3. c. 13; before which, this was ob- 
tained by the King's grant. Szarndf. P. C. lib. 3. c. 7. 
He that will have the advantage of trial fer medietatem 
lingue, maſt pray it; for, it is ſaid, he cannot have 
the benefit of it by way of challenge. S. P. C. 158: 
31n, 127. In petit treaſon, murder, and felony, medictas 
linguæ is allowed; but for high trealon, an alien ſhall 
be tried by the Common Law, and not per medietatem lid. 
gue. H. P. C. 261. And a Grand Jury ought not to be 
de medietate linguæ, in any caſe. I, Inſt. 263. It was 
thought neceſlary to exclude Egyprians, expreſsly by ſta- 
tute, from the benefit of this trial. See fats. 22 U. 8. 
c. 10: 1& 2 P.& M. c. 4: and this Dictionary, title 
Ezyptians, But we read, That Solomon de Standford, a 
Jew, had a cauſe tried before the Sheriff of Noravich, 
by a Jury which were {x probes et legales homines, et ſex 
legales Judæos de Civitate Norwici, &c. Paſjch. ꝙ Ed. 1. 

A Jury de medietate is alſo allowed in ſome other caſes; 
by analogy to this rule de medietate lingue. As on a Tus 
Patronatiis, the Jury mult be of 6 clergymen, and 6 
laymen. See that title. So alſo under the far. 8 H. 6 c.12, 
againſt embezzling records, the Jury ſhall conſiſt of 6 per- 
ſons, officers of any of the ſuperior Courts, and 6 common 
Jurors, See title Records. So on a criminal trial in the 


Univerſity Courts, the Jury muſt be half freeholders of | 


the county, and half matriculated laymen of the Univer- 
ity, See 4 Comm, 278. See further title Jury LL, 
2 


| See tile Parliament, 


MEMB 


MEDIO ACQUIETANDO, A judicial writ to dig. 
train a Lord for the acquitting of a mean Lord from a 


rent, which he formerly ack:iowledged in Court not to 


belong to him. Reg. Judic. 129. See Mean. 

MEDITERRANEAN, Paſſing through the midſt of 
the earth: applied to the ſea, which ſtretcheth itſelf 
from Welt to Ealt, dividing Europe, Aa, and Africa, 
which is hence called The Mediterranean Sea. The coun- 
terfeiting of Mediterranean paſſes for ſhips to the coaſt 
of Barbary, &c. or the ſeal of the Admiralty Office to 
ſuch pailes, is felony without benefit of clergy. Stat. 4 
Geo. 2. c. 18. See title Navigation As. 

MEDLEFE, MEDLETA, MEDLETUM, Fr. 
Meller, to meddle.] A ſudden ſcolding at, and beating 
one another. Brac, l. 3. c. 35. | 

MEDSYPP, A harveſt-ſupper, or entertainment 
given to labourers at harveſt-home. Plac. 9g Ed. 1. Cow. 

MEDWAY-RIVER, Pilots thereon how to be li- 
cenſed, 5 Geo, 2. c. 20. It was called Vaga by the Bri- 
tons ; the Saxons added Med. 

MEER, merus.] Though an adjective, is uſed as a 
ſubſtantive to ſignify Meer right; Ola Nat. Breu. 2, in 
theſe words; This writ hath but two iſſues, viz. join- 
ing the Miſe upon the Meere, and that is to put himſelf 
in the Great Aſſiſe of our Sovereign Lord the King; or 
to join battle. Cowell. See Miſe. 

MEIGNE, See Mar/nada. 

MEINY, Fr. Mz/zie.] As the King's Meiny, the 
King's family, or houſehold ſervants. See fat. 1 R. 2. c. 4. 

MELASSES, See Navigation As. 

MELDFEOH, from Sax. meld, indicium delature ; 
and fcb, premium pecuniæ. Spelm.)] Was the recompence 
due and given to him who made diſcovery of any breach 
of penal laws, committed by another perſon ; called the 

romoter's or informer's fee. Leg. Ine. c. 20. 

MELIUS INQUIRENDUM, A writ that lieth for 
a ſecond inquiry, where partial dealing is ſuſpeQed ; 
and particularly of whet lands or tenements a man died 
ſeiſed, on finding an office for the King. F. N. B. 25 5. 
It has been held, that where an office is found againſt 
the King, and a melius ingulrendum is awarded, and upon 
that me/zus, &c. it is found for the King; if the writ be 
void for repugnancy, or otherwiſe, a new melius ingui- 
rendum ſhall be had; but if upon the firſt meltus it had 
been found againſt the King, in ſuch caſehe could not have 


a new melinus, &c. for then there would be no end of 


theſe writs, And if an office he found for the King, 
the party grieved may traverſe it; and if the traverſe 
be found againſt him, there is an end of that cauſe; and 
if for him, it is concluſive. 8 Rep. 169: 2 Nel/. 1008. 
If there is any defect in the points which are found in an 
inquiſition, there may not be a nelius inguirendum; but 
if the inquifition finds ſome parts well, and nothing 13 
found as to others, that may be ſupplied by melius ingui- 
rendum. 2 Salk. 469. A melius inquirendum ſhall be 
awarded out of B. N. where a coroner is guilty of cor- 
rupt practices; directed to ſpecial commiſſioners. 1 Vent. 
181. See 15 Vin. Abr. title Melius inguirendum, and this 
Dictionary, title [nguef. 

MEMBERS OF PARLIAMENT, The Members 
of the Houſe of Commons, are uſually fo ftiled ; though 
in fact the Peers are, ſtrictly peaking, Members of Par- 
liament ; which conſiſts of King, Lords, and Commons. 


MEMORIES, 
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MEMORIES. Some kind of remembrances or ob- 
ſequies for the dead; mentioned in injunctions to the 
Clergy, Anno 1 Ed. 6. 

MEMORY, Time of.] Hath been long ago aſcer- 


tained by the law to commence from the reign of Rich: 


ard the Firſt ; and any cuſtom may be deſtroyed by evi- 
cence of its non-exiltence in any part of the long period, 
from his days to the preſent, 2 Comm. 31, & n. Sce title 
Limitation. 

MENAGIUM, A family. Trivett's Chronicle, p. 677: 
Wallingham, p. 66. 

MENDLEFE, Mentioned in Cromp. Juſtice of Peace, 
193. Is that which Zraor calleth Medletum; quarrels, 
ſcuMing, or brawling ; Coxvell. See Medlefe. 

MENIALS, from mænia, the walls of a caſtle, houſe, 


or other place.] Houſehold ſervants who live under 


their Lord or maſter's roof; mentioned in the ancient 
fat. 2 Heu. 4. c. 21. | 
MENSA, Comprehends all patrimony, or goods and 


neceſſaries for livelihood. 


MENSALIA, Such parſonages or ſpiritual livings, 
as were united to the tables of religious houſes, and called 
menſal benefices among the Canoniits, And in this ſenſe 
it is taken, where mention 1s made of appropriations, ad 
aenſam ſuam. Blount. 

MENSURA, A buſhel of corn, c. See Mza/ure. 

MENSURA REGALIS, The King's Standard Mea- 
fure, kept in the Exchequer, according to which all 


others are to be made. See Hat. 16 Cor. 1. c. 19; and 


this Dictionary title Meaſure. ö 

MER or MERE, Words which begin or end with 
thoſe ſyllables, ſignify fenny places. Cowell. See Mara, 
or Mere; a lake or great pond. 

MERA NOCTIS, Midnight. Convell. 

MERCENARIUS, A hireling or ſervant. Cartular. 
Abbat. Glaſton. p. 115, 

MERCENLAGE, See Merchenlage. 

MERCHANT, Mercator.] One who buys and trades 
in any thing: and as merchandize includes all goods 
and wares expoſed to ſale in fairs or markets ; ſo the 
word Merchant formerly extended to all ſorts of traders, 
buyers, and ſellers. But every one who buys and ſells 
is not at this day under the denomination of a Mer- 
chant; only thoſe who traffic in the way of commerce, 
by importation or exportation, or carry on buſineſs by 
way of emption, vendition, barter, permutation, or ex- 
change; and who make it their living to buy and ſell, by 


a continued aſſiduity, or frequent negotiation, in the 


myſtery of merchandiſing, are eſteemed Merchants. 
Thoſe who buy goods, to reduce them by their own art 
or induſtry, into other forms, and then to ſell them, are 
Artificers, not Merchants. Bankers, and ſuch as deal by 
exchange, are properly called Merchants. Lex Mercat. 23. 

Merchants were always particularly regarded by the 
Common Law; though the municipal laws of England, 
or indeed of any one realm, are not ſufficient for the 
ordering and determining the affairs of traffic, and mat- 
ters relating to commerce; merchandiſe being ſo uni- 
verſal and extenſive that it is impoſſible ; therefore of 
the Law Merchant (ſo called from its univerſal concern) 


all nations take ſpecial knowledge; and the common 


and ſtatute laws of this kingdom leave the cauſes of 
Merchants in many caſes to their own peculiar law. Lex 


of Exchange ; Inſurance; Custom of Merchants, 
6 


Mercat. Sce 1 Comm. 75; and this Dictionary, title Bill | 
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MERCHANT. 


The cuſtom of Merchants is part of the Common 
Law of this kingdom, of which the Judges ought to 
take notice; and if any doubt ariſe about the cuſtom, 


they may ſend for merchants to know the cuſtom ; er 


Hobart, Ch. J.: Winch. 24. 

The Lex mercatoria is allowed, for the benefit of trade, 
to be of the utmoſt validity in all commercial tranſac= 
tions: for it is a maxim of law, that “ caliber in ſua 
arte credendum eft.** See 1 Comm. 75. 


The law of England, as a commercial country, pays a 
very particular regard to foreign Merchants in innume- 
rable inſtances. By Magna Chara, c. 30, it is provided, 
That all merchants (unleſs publicly prohibited before. 
hand) ſhall have ſafe · conduct to depart from, to come 
into, to tarry in, and to go through, England, for the ex- 
erciſe of merchandize, without any unreaſonable impoſts, 
except in time of war; and, if a war breaks out between 
us and their country, they ſhall be attached (if in Eug- 
land) without harm of body or goods, till the King or 
his chief juſticiary be informed how our Merchants are 
treated in the land with which we are at war; and, it 
ours be ſecure in that land, they ſhall be ſecure in ours, 
This ſeems to have been a common rule of equity among 
all the Northern Nations; but it is ſomewhat extraor- 
dinary, that it ſhould have found a place in Magna 
Charta, a mere interior treaty between the King and his 
natural- born ſubjects; which occaſions the learned Men- 
teſpuien to remark with a degree of admiration, ** that 
the Engli/þ have made the protection of foreign mer- 
chants, one of the articles of their national liberty.“ But 
indeed it well juſtifies another obſervation which he has 
made, that the Exgliſb9 know better than any other people 
upon earth, how to value at the ſame time theſe three 
great advantages, RELIGION, LIBERTY, and cou 
MERCE. I Comm. 260. See allo fats. 2 E. 3. c. : 2; 
Z. 3 f. 4. c. 2: 27 E. 3. fl. 2. cc. 13, 17, 19, 20: 28 
. 1 3. . : 2 Ri. 3. c. 1: 14K. 2; 
c. 7: 14 K. 2. c. 9: 5 H. 4. c. 9: 7 H. 4. c. 9; in all 
which, proviſions are contained, for the accommodation of 
Merchants- ſtrangers; which are now by long uſe become 
the known law of the land, allowing for the variations 
inevitably introduced by time and commerce. 


In the reign of King Ed. IV. a Merchant-ftranger 
made ſuit before the King's Privy Council, for ſeveral 
bales of ſilk feloniouſly taken from him, wherein it was 
moved, that this matter ſhould be determined at Com- 
mon Law; but was anſwered by the Lord Chancellor, 
that as this ſuit was brought by a Merchant, he was not 
bound to ſue according to the law of the land. 13 Ed. 4. 
In former times it was conceived, that thoſe laws that 
were prohibitory againſt foreign goods, did not bind a 
Merchant-ſtranger; but it has been a long time ſince 
ruled otherwiſe ; for in the leagues that are now eſta- 
bliſhed between nation and nation, the laws of either 
kingdom are excepted ; ſo that as the Eagliſb in France, 
or any other foreign country in amity, are ſubject to the 
laws of that country where they reſide; ſo muſt the peo- 
ple of France, or any other kingdom, be ſubject to the 
laws of England when reſident here. 19 Hen. 7. 


Englih Merchants are not reſtrained to depart the 


kingdom without licence, as all other Subjects are; they 


may depart, and live out of the realm, and the King's 
obedience ; and the ſame is no contempt, they being ex- 
cepted out of the ſtatute 5 R. 2. f. 2. And by the Com- 
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mon Law, they might paſs the ſeas without licence; 
though not to merchandiſe. Dyer 206. 

If any diſturbance or abuſe be offered them, or any 
other Merchant in a Corporation, and the Head Officer 
there do not provide a remedy, the franchiſe ſhall be 
ſcized ; and the diſturber ſhall anſwer double damages 
and ſuffer one year's impriſonment, c. by fat. g Ed. 3. 

1. c. 1.— All Merchants (except enemies) may ſafely 
come into England with their goods and merchandiſe. 
Stat. 14 Ed. 3. ft. 2. c. 2.-Merchant- ſtrangers may 
come into this realm, and depart at their pleaſure; and 
they are to be friendly entertained. Hat. 5 R. 2. fl. 2. 
c. 1. And Merchants alien ſhall be uſed in this king- 
dom, as denizens are in others. Stat. 5 H. 4. c. 7. 

If a difference ariſe between the King and any foreign 
State, alien Merchants are to have forty days notice, or 
longer time, to ſell their effects and leave the kingdom. 
27 Ed. 3. ft. 2. c. 17. All Merchants may buy mer:- 
chandiſes of the ſtaple : and any Merchant may deal in 
more merchandiſes than one; he may buy, ſell, and 
tranſport all kinds of merchandiſe, Stat. 27 E. 3. ft. 2. 
c. 2: 38 Ed. 3. ff. 1. c. 2. 

All the King's Subjects are to have a free trade to and 
from France, Spain, and Portugal. 3 Fac. 1. c. 6; and 
ſee lat, 4 Fac. I. c. 9. 

Various reſtraints are laid on Merchants, eſpecially to 
prevent their carrying of gold and filver out of the na- 
tion, Sc. by the ſtatute law. See fats. 38 E. 3. c. 2: 
14 KR. 2. c. 1: 4 H. 4. c. 15 8 H. 6. c. 24: 3 H. 7. 
t. 8: 4H. 7. c. 23: 1 K. 3. e. 9: 1 Eliz. c. 18. 

By tat. 6 H. 4. c. 4, Merchant-ſtrangers, ſhall not 
carry out of the realm, any merchandizes brought within 
the realm by Merchant- ſtrangers. 

If a perſon who is otherwiſe no Merchant, being be- 
yond ſea, takes up money and draws a bill upon a Mer- 
chant, he cannot, in an action brought upon this bill 
againſt him as the drawer thereof, plead that he was no 
Merchant ; for the very taking up the money and draw- 
ing the bill makes him a Merchant to this purpoſe. 
Corb. 152. See title Bill of Exchange, 6 
Merchant includes all ſorts of traders as well and as 
properly as Merchant-adventurers. Dy. 279. 6. cites 
Spelm. Guilda. A Merchant taylor is a common term; 
fer Holt, Ch J.: 2 Salk. 445. 

There are Companies of Merchants in Londen for 
carrying on conſiderable joint trades to foreign parts, 
viz. The Merchant-Adventurers, (ſee title Hamburgh 
Company ;) the Company eſtabliſhed in Exglaud for the im- 
provement of commerce; which was erected by patent 
by King Ed. I. merely for the exportation of wool, c. 
before we knew the value of that commodity, and at 
2 time when we were in a great meaſure ſtrangers to 
trade, 'The next Company was that of the Barbary 
Merchants, incorporated in the reign of King Hen. VII. 
A Company of Merchants trading to the North, called 
the Misco or Ryfia Company, was eſtabliſned by King 
£4. VI, and encouraged with additional privileges, by 
Queen Mary, Queen Elizabeth, &c. See title Ria Cem- 
fany. The Barbary Merchants decaying towards the 
latter end of Queen Flizaberh's reign, out of their ruins 
aroſe the Levant or Turkey Company; who firlt trading 
with Yerice, and then with Turkey, furniſhed England 
that way with the Eaſt-Iudia commodities ; this Com- 
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pany hath very conſiderable factories, at Cenſlantinople, 
Smyrna, Aleppo, &c. See title Turkey Company. From the 
flouriſhing ſtate of the Levant or Turkey Company, in the 
reign likewiſe of Queen Elizabeth ſprung the old Eaft- 
India Company, who having fitted out ſhips of force, 
brought from thence at the beſt hand, the Indian com- 
modities, formerly ſold to England by diſtant Europeans; 
and they having obtained many charters, and grants 
from the Crown, in their favour, were ſole maſters of 
that advantageous traffick; until at laſt a new Company 
was incorporated by King Will. Ammo g MV. z, on their 
lending Government two millions of money ; and both 
theſe Companies, after the expiration of a certain term, 
were by articles united, See title Eaſt-India Company. 

In the 21tt year of Queen Elizabeth, the Ea/tland 
Company of Merchants was erected; and in King Charles 


the Second's time, that Company was confirmed, with 


full power to trade in Norway, Sweden, Poland, and 
other Eaſtland countries. See title Eaſtland Company. 
The Royal African Company had their charter granted 
to them in the 14th year of King Charles II. And by 


flat. 9g & 10 V. z. c. 26, they are to maintain all forts, 


Sc. See title African Company. King Charles Il. alio by 
commiſſion under the Great Seal of England, conſtituted 
his Royal Highneſs James Duke of Z7ork, (afterwards 
King James II.) Edward Earl of Clarendon, and others, 
to be a Council for the Royal Fiſhery of Erglar, and 
declared himſelf to be the protector of it; and in the 
29th year of his reign, he incorporated them into a Com- 
pany. King Villiam III. in the fourth year of his reign, 
eltabliſhed a Green/and Company. See that title. 

By flat. 9 Ain. c. 21, to pay the debts of the army, 
navy, &c, amounting to near ten millions, the South Sea 
Company of Merchants was ereQed ; who having ad- 
vanced that money, the duties upon wines, vinegar, to- 
bacco, c. wereappropriatedas a fund for payment of the 
intereſt, after the rate of 6/. per cent. c. The Company 
was granted the ſole trade to the South Seas ; and others 


trading thither ſhall forfeit their ſhips and goods, and 


double value; and the corporation is to continue for 
ever; but the funds are ſubje& to redemption by Par- 


| liament, This Company had their capital ftock very 


much enlarged in the reign of King George I. And to 
raiſe money lent, were empowered to make calls or take 
in ſubſcriptions, &c. as they thought fit; and on this 
foundation, the Scath Sea ſcheme was executed in 1720 : 
but, to retrieve credit, afterwards part of the ſtock of the 
South Sea Company was ingrafted into the capital Rock of 
the Zaft India Company and the Baut of England; and 
after that half the ſtock was converted into annuities at 40. 
fer cent. Since which a farther reduction thereof hath been 
made. See title S Sea Company. 

This ſhort Hiſtory of our Companies of Merchants, 
which have ever had many and great privileges, and 
are at length become of double uſe, to enlarge commerce 
and ſupply the neceſſities of the State, in ſome meaſure 
ſhews the progreſs and increate of our trade, and the 
wealth of the nation: though it muſt nevertheleſs be 
obſerved that they are a kind of monopolies erected by 
law; which if they become prejudicial, are generally 
reſtrained by Parliament, as has been the caſe with many 
of the Companies already ſpecified ; and if the power 
granted them is abuſed, it becomes of fatal conſequence 

for 
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for which we need only inſtance the ever memorable 
year 1720, when the Sub-governor and Directors of the 
South Sea Company incurred a forfeiture of their eſtates 
by ſtatute, and were diſabled to hold any offices, &c. for 
their vile conduct, which tended to the ruin of the 
public. Over and above theſe Companies, there are the 
Dutch Merchants; thoſe who trade to the Ve Indies; 
the Canary Merchants; 1ralian Merchants, who trade 
to Leghorn, Venice, Sicily, &c. the French and Spaniſh 
Merchants, Sc. See the ſeveral titles through this Dic- 
tionary, and particularly title Navigation Acts; which ſee 
alſo for the ſeveral regulations of Inportation and Expor- 
zation by Merchants. | 

- MERCHENLAGE, Merciorum Lex.) The law of the 
ancient kingdom of Mercia. Camden in his Britannia 
ſays, That in the year 1016, this kingdom was divided 
into three parts; whereof the Ve Saxons had one, go- 
verning it by the laws called * Saxon-lage, which con- 
tained Kent, Suſſex, Surry, Berks, Hampfhire, Wilts, 
Somerſet, Dorſet, and Devon The Danes had the ſecond, 
containing York, Derby, Nottingham, Leiceſter, Lincoln, 
Northampton, Bedford, Bucks, Hertford, Eſſex, Middleſex, 
Nerfolk, Suffolk, Cambridge, and Huntingdon ; which was 


governed by the laws called Dane-lage : and the third | 


part was in the poſſeſſion of the Mercians, whoſe law was 
called Merchenlage; and contained Gloucefter, Worcefter, 
Hereford, Warwick, Oxford, Cheſter, Salop, and Stafford ; 
from which three, King Wil. I. choſe the belt, and with 
other laws ordained them to be the laws of the kingdom. 
Camd. Brit. 94. See Molmutian laws. : 
MERCHET, Merchetum.] A fine or compoſition paid 
by inferior tenants to the Lord, for liberty to diſpoſe of 
their daughters in marriage. No baron or military te- 
nant, could marry his ſole daughter and heir, without ſuch 
leave purchaſed from the King, pro maritandafilia, And 
many of our ſervile tenants could neither ſend their ſons 
to ſchool, nor give their daughters in marriage, without 
expreſs licence from the ſuperior Lord. See Kenne“, Gl 
' fary in Maritagium, and this Dit. Marchet. Borough Engliſh. 

MERCIA, Is uſed in many places in the Monaſticon 

for amerciament. | | 
 MERCIMONIATUS ANGLIZX, Was of old time 
uſed for the impoſt of Exglaud upon merchandiſe. 

MERCURIES, Or vendors of printed books or 

apers, Vide Hawters. 

MERCY ; See Misericordia. 

MERGER, Is where a greater eſtate and a leſs coin- 
cide and meet in one and the ſame perſons, without any 
intermediate eſtate ; in which caſe the leſs is immedi- 
ately annihilated, or in the law phraſe is ſaid to be merged, 
that is ſunk or drowned, in the greater: as, if the fee 
comes to tenant for years or life, the particular eſtates 
are merged in the fee. 2 Rep. 60, 61: 3 Lev. 437. If a 
leſſor, who hath the fee, marries with the leſſee for years; 
this is no Merger, becauſe he hath the inheritance in 
his own, and the leaſe in right of his wife. 2 Phowd. 
418. And where a man hath a term in his own right, 
and the inheritance deſcends to his wife, as he hath a 
freehold in her right, the term is not merged or drowned. 
Cro. Car. 275. So if tenant for years dies and makes 
him, who hath the reverſion in fee, his executor, where- 
by the term of years reits alſo in him, the term ſhall not 
Merge; for he hath the fee in his own right, and the 
term of years in riglit of the teſtator, and ſubjeR to his 


MESS 


debts and legacies. See Plowd. 418 : Cre. Fac. 276 
Co. Lit. _ : 7 225 

An eſtate tail is an exception to this rule, for a man 
may have in his own right both an eſtate tail, and a re. 
verſion in fee; and the eſtate tail, though a leſs eſtate, 
ſhall not merge in the fee. 2 Rep. 61: 8 Rep. 74. For 
eſtates-tail are protected and preſerved from Merger by 
the operation and conſtruction, though not by the expreſ; 
words, of the ſtatute de doris; which operation and con- 
ſtruction have probably ariſen upon this conſideration ; 
that in the common caſes of Merger of eſtates for life or 
years, by uniting with the inheritance, the particular te. 
nant hath the ſole intereſt in them, and hath full power 
at any time to defeat, deſtroy, or ſurrender them to him 
that hath the reverſion ; therefore when ſuch an eſtate 
unites with the reverſion in fee, the law conſiders it in 
the light of a virtual ſurrender of the inferior eſtate. Cys, 
Eli. 302. But in an eſtate- tail the caſe is otherwiſe; 
the tenant for a long time had no power at all over it, ſo 
as to bar or deſtroy it; and now can only do it by cer- 
tain ſpecial modes, by a fine, a recovery, and the like, 
It would therefore have been ſtrangely improvident to 
have permitted the tenant in tail by purchaſing the re. 
verſion in fee to Merge his particular eſtate, and defeat 
the inheritance of his iſſue; and hence it has become a 
maxim, that a tenancy in tail, which cannot be ſur— 
rended, cannot allo be merged in the fee. 2 Comm. 
c. 11. P. 178. 

MERSCUM, A lake; from the Sax. mere, lacus, 
e Maneria, molendina, merſca, et meriſca.“ Ingulph. p. 861, 

MERSE-WARE, Sax. {rcola paludum.] The inha- 
bitants of Romney Marſh in Kent were anciently ſo called. 
Coæbell. 

MERTLAGE, Seems to be a corruption of, or a 
law French word for martyrology. See Hil, g Hen. 7. 
14. 6, where it ſeems to mean a church kalendar or 
rubrick. Cœavell. 

MERTON, Statutes made there, 20 Hen. 3. 

MESNE, Medius.] He who is Lord of a Manor, 
and fo hath tenants holding of him, yet himſelf holds of 
a ſuperior Lord. Cœavell. See Mean. 

MESNE PROCESS. Such Proceſs as iſſues pending 


the ſuit upon ſome collateral interlocutory matter, as to 


ſummon Juries, witneſſes, and the like; diſtinguiſhed 
from original Proceſs, which is founded on the writ, Finch, 
L. 346. Meſne Proceſs is alſo ſometimes put in contra- 
diſtinction to final Proceſs, or Proceſs of Execution; and 
then it ſignifies all ſuch Proceſs as intervenes between the 
beginning and end of a ſuit. 3 Comm. c. 19. p. 279. 

MESNALTY, medietas.] The right of the Meine, as 
the Meſnalty is extinct.“ OA. Nat. Br. 44. 

MESSARIUS, from me/is.] The chief ſervant in 
huſbandry, or harveſt time, now called a bailiff in ſome 
places. Mon. Angl. tom. 2. p. 832. This word is alſo 
uſed for a mower or reaper ; one that works harveſt- 
work. Fleta, lib. 2. c. 7757. 

MESSENGER, Is a carrier of meſſages, particu- 
larly employed by the Secretaries of State, &c. and to 
theſe commitments may be made of State priſoners; for 
though regularly no one can juſtify the detaining a per- 
ſon in cuſtody out of the common gaol, unleſs there be 
ſome particular reaſon for it; as if the party be ſo dan- 
gerouſly ſick, that it would hazard his life to fend him 
thither, Sc. yet it is the conſtant practice to make 

commitments 
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commitments to Meſſengers ; but it is ſaid, it ſhall be in- 
tended only in order to carrying the offenders to gaol. 
1 Salk. 347: 2 Hawk. P. C. c. 16. $9. An offender 
may be committed to a Meſſenger, in order to be exa- 
mined before he is committed to priſon ; and though 
ſuch commitment to a Meſſenger is irregular, it is not 
void; and a perſon charged with treaſon, eſcaping from 
the Meſſenger, is guilty of treaſon, &c. Skin. 599. See 
this Dictionary, titles Commitment ; Arreſt; Treaſon. 

MESSENGERS OF THE EXCHEQUER, Offi- 
cers attending that Court ; they are four in number, and 
in nature of puiſuivants to the Lord Treaſurer. 
MESSE THANE, Signities a priett. The Saxons 
called every man Thane who was above the common 
rank; fo Meſſe Thane was he who ſaid maſs; and Morales 
Thane was a ſecular man of quality. Correll. 

MESSINA, Reaping time, harveſt. Covell. 

MESSUAGE, MeJuagium.] Properly a dwelling- 
houſe, with ſome adjacent land aſſigned to the uſe there- 
of. Wet. Symb. title Fines, F 26: Bra#. lib. 5. c. 28. 
See Plowd. 169, 170: where it is ſaid, that by the name 
of a Meſſuage may paſs alſo a curtilage, a garden and 
orchard, a dove-houſe, a ſhop, a mill, a cottage, a toſt, 
a chamber, a cellar, &c. yet they may be demanded by 
their ſingle names, Meſusgium in Scetland, ſignifies the 
ee or dwelling-houſe within a barony, which 
we call a manor-houſe. S tene de verborum ſignif. verb. Meſ- 
ſaagium. In ſome places it is called the /ite of @ manor. A 

racite lies not de domo, but de mefſuagio. Co. Lit. c. 8. 

MESTILO, Meſiue, or rather mijcellane, that is, 
wheat and rye mingled together, Pat. 1 49.3. f. 1, M. G. 

METAL. The exportation of iron, brats, copper, lat- 
tin, bell and other Metal, was reſtrained by the ancient 
flats. 28 Ed. 3. c. 5: 33 Hen. 8. c. 7: 2 C3 Ed. 6. c. 37. 
but permitted by fat. 5 V. & M. c. 17. See this Dic- 
tionary, title Navigation Acts. ; 

METECORN, A meaſure or portion of corn, given 
out by the lord to cuſtomary tenants, as a reward and 
encouragement for their duties of labour. Szipendia et 
metecorn ac cetera debita ſervitia in mona/ierio prædicto ſol- 
wantur. Ryley's Plac, Parl. 391. | 

METEGAVEL, Sax. cib: gablum; Jeu wefigal.] A 
tribute or rent paid in victuals; which was a thing uſual 
in this kingdom, as well with the King's tenants as 
others, till the reign of King Hen. I. 

METER of coals in London, &c, from metior, to mete 
or meaſure a thing. See Meaſurer. 

METHEGLIN, Brit. Meddiglin.] An old Britih 
drink made of honey, Sc. which {till continues in repute 
in England; it is mentioned in the ſtatute 15 Car, 2. 
c. 9. See title Mead. 

METTESHEP, METTENSCHEP, Was an ac- 
knowledgment paid in a certain meaſure of corn; or a 
fine or penalty impuled on tenants, for their defaults in 
not doing their cuſtomary ſervices, of cutting the Lord's 
corn. Paroch. Antiq., 495. 

MEYA, A mey or mow of corn, as anciently uſed ; 
and in ſome parts of Eagland they ſtill ſay mey the corn, 
i. e. put it on an heap in the barn. Blount. Ter. 130. 

MICEL-GEMOTES, MICEL-SYNODS, The 
great councils in the Saxon times of King and noblemen, 
were called H7ttena-gemotes, and afterwards Micel-{fynods, 
or N MN and Micel- gemeies, i. e. great and ge- 
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neral aſſemblies. Cowell. See 1 Comm. 147; aud chi: 
Dictionary, title Parliament. a 

MIDDLESEX. The Seſſions of the peace how often 
to be held, fat. 14 H. 6. c. 4. In actions triable by 
Middle/ex Jurors, they ſhall be called the fourth day, c. 
Stat. 8 Ed. 4. c. 3. Inhabitants of We/tminfter exempt 
from ſerving on juries at the Seſſions for the peace, 7 & 
8 V. z. c. 32. $9. No Juror to be returned at the N.. 
prius in Middleſex, who hath been returned in two pre- 
ceding terms or vacations, Leaſeholders qualified to 
ſerve as Jurors in Middleſex, 4 Geo. 2. c. 7. <2, 3. See 
title II. But one county rate to be made for Mid- 
aleſcæ, ſlat. 12 Ges. 2. c. 29. $15. A regiſtry of deeds 
and wills in that county eſtabliſhed. Stat. 7 Arg. c. 20. 
See titles Regiſter; Eurollments; Deeds. 

MILDERNIX, A kind of canvas, of which ſail- 
cloths of ſhips are made. See fat. 1 Fac. c. 14. 

MILE, Milliare.] In the meaſure of this country, is 
the diſtance or length of a thouſand paces ; otherwiſe de- 
ſcribed to contain eight furlongs, every furlong being 
forty poles, and every pole ſixteen foot and a half. See 
feat. 35, Elix. c,6.—It is 1760 yards, or 5280 feet. 

Miles, mentioned in the ſtatutes relative to the refin. 
ing of ſalt, are to be computed, according to the com- 
mon eſtimation of the county, or place where the pit is; 
and not according tothe ſtatute meaſure. Sr. Geo. 2. c. 12. 

MILES, A knight. Mat. Wep. p. 118. 

MILITARE, To be knighted, viz. Rex ger Angliam 
fecit proclamari, c. ut gui haberent unde militarent adeſſent 
apud Wijtmonafterium, &c. Ilat. Weft. p. 118. 

MILITARY CAUSES, Are by Hat. 13 R. 2. c. 2, 
declared to be ſuch as relate to contracts touching deeds 
of arms and of war, as well out of the realm, as within it, 
which cannot be determined or diſcuſſed by the Common 
Law; together with other uſages and cuſtoms to the 
{ame appertaining. 

The only Military Court known to, and eſtabliſhed by, 
the permanent laws of the land, is the Court of Chivalry, 
formerly held before the Lord High Conſtable, and 
Earl Marſhal of England jointly ; but fince the attainder 
of Stafford, Duke of Buckingham, under Hen. VIII. and 
the conſequent extinguiſhment of the office of Lord 
High Conſtable, it hath uſually, with reſpe& to civil 
matters, been holden before the Earl Marſhal only. See 
title <S-- Chiwalry. 

MILITARY FEU DS; See title Terures I. 

MILITARY OFFENCES. By the avnual acts for 
puniſhing mutiny and deſertion, if any officer or ſoldier 
ſhall excite or join any mutiny, or, knowing of it, ſhall 
not give notice to the commanding officer; or ſhall de- 
ſert or liſt in any other regiment, or fleep upon his poſt, 
or leave it before he is relieved, or hold correſpondence 
with a rebel or enemy, or ſtrike or uſe violence to his 
ſuperior officer, or ſhall difobey his lawful commands; 
ſuch offender ſhall ſuffer ſuch puniſhment as a court mar- 
tial (eltabliſhed by the act) ſhall inflict, though it extend 
to death itſelf. 

Excluſive of the before-mentioned ſtatutes, deſertion 
from the King's armies in time of war, whether by land 
or ſea, in Exgland, or in parts beyond the ſeas, is, by 
the ſtanding laws of the land, and particularly by „lass. 
18 H. 6. c. 19: 5 Eliz. c. 5, made felony, but not 
without benefit of clergy But by the fat, 2 & 3 Ei. 6. 
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c. 2, clergy is taken away from ſuch deſerters, ſoldiers, 
and the offence is made triable by the Juſtices of every 
ſhire. The ſame ſtatutes puniſh other inferior military 
offences with fines, impriſonment, and other penalties. 
See further, title Courts Martial. 


MILITARY POWER OF THE CROWN; See 


title King V. 3. i 
MILITARY STATE, Includes the whole of the 
Soldiery ;.or, ſuch perſons as are peculiarly appointed 


among the reſt of the people, for the ſafeguard and de- 


fence of the realm. See title Soldiers. 
MILITARY TENURES; See title Tenures I. 


MILITARY TESTAMENT, As a part of the 


compenſation for ſoldiers being, by the annual a& for 
puniſhing mutiny and deſertion, put in a worſe condition 
than any other ſubjects, by fa7s. 29 Car. 2. c. 3: 5 W. z. 
c. 21. § 6, ſoldiers in actual military ſervice may make 


nuncupative wills, and diſpoſe of their goods, wages, 


and other perſonal chattels, without thoſe forms, ſolem- 
nities, and expences, which the law requires in other 


- Caſes, See title Lilli. 


MILITIA, 


The NaTionAL SOLDIERY ; the ſtanding force of 
the nation. 

It ſeems univerſally agreed by all hiſtorians, that 

King Alfred firit ſettled a national Militia in this kingdom, 


and by his prudent diſcipline made all the Subjects of his 


dominions, ſoldiers; but we are unfortunately left in the 
dark as to the particulars of this celebrated regulation. 

The feodal military tenures were eſtabliſhed for the 
purpoſe of protection, and ſometimes of attack againſt 
foreign enemies: (ſee this Dictionary, title Tenures.) 
For the further defence in caſes of domeſtic inſurrec- 
tions or foreign invaſions, various other plans have 


been adopted, all of them tending to unite the character 
of a citizen and ſoldier in one. Firſt, The AH of 


Arms, enacted 27 H. 2, and afterwards the fat. of Win- 
chefter, 13 E. 1. c. 6, obliged every man, according to his 


- ſtate and degree, to provide a certain quantity of ſuch arms 


as were then in uſe; and it was part of the duty of Con- 


ftables under the latter ſtatute to ſee ſuch arms provided. 


Theſe weapons were changed by far.4& 5 P. M. 
c. 2, into more modern ones; but both theſe proviſions 
were repealed by fats. 1 Fac. I. c. 25; 21 Fac. 1. c. 28. 
While theſe continued in force, it was uſual, from time to 


time, for our Princes to iſſue commiſſions of array; and 


ſend into every county officers in whom they could confide, 
to muſter and array (or ſet in military order) the inhabit- 
ants of every diſtrict; and the form of the commiſſion of 
array was ſettled in Parliament, anno 5 Hen. 4, ſo as to 
prevent the inſertion therein of any new penal clauſes. 
Ruſhw. pt. 3. p. 662, 7. See 8 Rep. 375, Sc. But it 
was alſo provided by fats. 1 E. 3. ft. 2. cc. 5, 7: 258. 3. 


H. 5. c. 8, that no man ſhould be compelled to go out of 


the kingdom at any rate, nor out of his ſhire, but in 
caſes of urgent neceſſity; nor ſhould provide ſoldiers 
unleſs by conſent of Parliament. About the reign of 
King Henry VIII, or his children, lieutenants began to 
be introduced, as ſtanding repreſentatives of the Crown 
to keep the counties in military order; for we find them 
mentioned as known officers in the at. 4 & 5 P. GM. 
c. 3, though they had then not been long in uſe, for 


Camden ſpeaks of them in the time of Queen Elizabeth, 


| 


MILITIA, 


as extraordinary magiſtrates conſtituted only in times of 


difficulty and danger. But the introduction of theſe 


commiſſions of lieutenancy, which contained in ſubſtance 


the ſame powers as the old commiſſions of array, cauſed 
the latter to fall into diſuſe. 

In this ſtate things continued till the repeal of the ſla- 
tutes of armour in the reign of King James I; after 
which, when King Charles 1, had, during his northern 
expeditions, iſſued commiſſions of lieutenancy, and ex- 
erted ſome military powers, which having been long 
exerciſed, were thought to belong to the Crown, it be- 
came a queſtion in the Long Parliament, how far the 
power of the Miliva did inherently reſide in the King; 


being now unſupported by any ſtatute, and founded only 


upon immemorial uſage. "This queſtion, long agitated 
with great heat and reſentment on both ſides, became at 
length the immediate cauſe of the fatal rupture between 
the King and his Parliament: the two Houſes not only 
denying this prerogative of the Crown, the legality of 
which might, perhaps, be ſomewhat doubtful ; but alſo 


ſeiſing into their own hands the entire power of the Mi- 


litia q the illegality of which itep could never be any doubt 
at all. 
Soon after the Reſtoration of King Charles II, when the 
military tenures were aboliſhed, it was thought proper to 
aſcertain the power of the Militia, to recogniſe the ſole 
right of the Crown to govern and command them, and 
to put the whole into a more regular method of military 
ſubordination. And the order in which the Militia now 
ſtands by law is principally built upon the fats. 13 C. 2. 
c. 6: 14 C. 2. c. 3: 15 C. 2. c. 4, which were then 
enacted. It is true, the two laſt of them are apparently 
repealed, but many of their proviſions are re enacted 
with the addition of ſome new regulations by the preſent 
Militia laws: the general ſcheme of which is to diſci- 
pline a certain number of the inhabitants of every 
county choſen by lot formerly for three, but now (by 


flat. 26 Geo. 3. c. 107) for five years, and officered by 


the Lord Lieutenant, the Deputy Lieutenants, and other 
principal landholders, under a Commiſſion from the 
Crown. They are not compellable to march out of 
their counties unleſs in caſe of invaſion or actual rebellion 
within the realm, (or any of his Majeſty's dominions or 
territories, fat. 16 Geo. 3. c. 3,) nor in any caſe com- 
pellable to march out of the kingdom. They are to 
be exerciſed at ſtated times; and their diſcipline in ge- 
neral is liberal and eaſy; but when drawn out into ac- 
tual ſervice, they are ſubje& to the rigours of martial 
law, as neceſſary to keep them in order. This is the 
conſtitutional ſecurity which our laws have provided tor 
the public peace, and for protecting the realm againſt 
foreign or domeſtic violence. See /ats. 2 Geo. 3. c. 20; 
9 Geo. 3. c. 42: 16 Geo. 3. c. 3: 18 Geo, 3. cc. 14, 59: 
19 Geo. 3. c. 72: 26 Geo. 3. c. 107: and 1 Comm. 410, &c. 

The laſt act paſſed reducing into one all the laws re- 


lating to the Militia is far. 26 Geo. 3. c. 107. This 


mentions the particular quota of each county and diſtrict 
in England and Wales, the whole number amounting to 
30,740. And. it is by this act provided, that in caſes 
of actual invaſion or imminent danger thereof, and 
ia caſes of rebellion and inſurrection, his Majeſty may 
embody the Militia: and if Parliament is not then 
ſitting, they are to meet by proclamation in 14 days: 


| a meaſure which was adopted in December 1792, _ 
| oo 


MILITIA. 


the dangerous aſpeR of aſfairs, owing to the procecding: 
of the French, aimed at that time not only agzinft their 
own government, but ag ainſt every Monarchy in Europe. 

The pay and clothing of the Militia is provided for 
by a bill which paſſes annually, 

By flats. 33 Geo, 3. c. 8: 34 Geo. 3. e. 47, a weekly 
allowance is ordered to be made by the pariſh overſeers 
to the familics of Militia-men, (and ſubſtitutes in cer- 
tain caſes,) during the time of their actual ſervice ; and 
the bounties to Militia-men mentioned in & 102 of the 
ſaid fat, 26 Geo. 3. c. 107, are repealed, and others 
given in their ſtead by the {aid fat. 33 Geo. 3. c. 8, and 
by fat. 34 Geo. 3. c. 16; which latter act was paſſed 
for a temporary augmentation of the Militia, in ſuch 
proportions and for ſuch time as the Lord Lieutenants of 
the county, by his Majeſty's direction, ſhall appoint, 
See alſo fat. 34 Geo. 3. c. 47, allowing volunteers for 
ſuch augmentation to be beat up for in any place, 

The rank of officers of the corps of Feucibles in Scot- 
land, and of thoſe in the Erg/;þ Militia, where ſerving 
together, is ſettled by „at. 33 Geo. 3. c. 36. F 2. 

The Militia of the city of Landon is regulated by fats. 
34 Geo. 3. c. 81: 35 Geo. 3. c. 27, See alſo this Dic- 
tionary, title T rophy-money, 

MILL, Malendinum.] A houſe or engine to grind 
corn, and is either a water-mill, wind-mill, horſe-mill, 
hand-mill, Sc. And beſides corn and griſt-mills, there 
are paper-mills, fulling or tucking- mills, jron-mills, oil- 
mills, Sc. 2 Int. 621. The toll ſhall be taken according 
to the ſtrength of the water, Orgin. pro piſtor. incerti 
temp. Prohibition ſhall not go in ſuit for tithe of a 
new Mill. Art. cer”. ꝙ Ed. 2. fl. 1. c. 5. 

Magiſtrates may ſearch Mills for adulterated meal, 


Oc. Stat. 31 Geo. 2. c. 29. f 29.—A miller, baker, Oc. 


may not act as magiſtrate under this act. & 32. 

By fat.g Gee. 3. c. 29, maliciouſly to burn or deſtroy 
any Mill, or riotouſly and tumultuouſly to demoliſh, or 
begin to demoliſh, any Mill, or the works thereto be- 
longing, is felony without clergy. 

MILLEATE or MILL-LEAT, (mentioned in fat. 
7 fac. 1.c.1g,) A trench to convey water to or from a 
mill; the word is molt peculiar to Devonſhire. Ceanvell, 

MILLED-BOARDS; See Paſte- board's. 

MILLET, Milium.] A ſmall grain; fo termed from its 
multitude, Lit. Di. | 
_ MINA, A corn meaſure of different quantity, accord- 
ing to the things meaſured by it: and minage was a toll 
or duty paid for ſelling corn by this meaſure. Corvell, 
According to L:ttleton, it is a meaſure of ground, con- 
tuning one hundred and twenty feet in length, and as 
many in breadth. Alſo it is taken both for a coin and 
a weight. Lit. Die. | | 


VWINARE, To mine or dig mines. Minator, a miner. 
Record. 16 Ed. 1. ; 

MINATOR CARUCEZ, A ploughman. Coxve!l, 

MINERAL, Any thing that grows in mines, ard 
contains metals. Sep. Epit. : 
: MINERAL COURTS, Curie minerales.] Are pecu- 
liar Courts for regulating the concerns of lead mines; as 
Stannary Courts are for tin. See Berghmote, 


MINE-ADVENTURERS, A company eſtabliſhed 
by Hat. 9 Ann, c. - "ES 


MINES. 


MINES, Mineræ.] Quarries or places whereout any 
thing is dug; this term is likewiſe applied to hidden 
trealure dug out of the earth, The King by his prero- 
gative hath all Mines of gold and filver to make money; 
and where in Mines the gold and filver is of the greater 
value, they are called Royal Mines. Pow. 336. But 
by fat. 1 . & AA. c. zo, no Mine of copper or tin ſhall 
be adjudged a Royal Mine, though filver be extracted. 
And by fat. 5 V. & M. c. 6, perſons having Mines of 
copper, tin, lead, Cc. ſhall enjoy the ſame, although 
claimed to be Royal Mines; but the King may have the 
ore, (except in Devon and Cornacall,) paying to the 
owners of the Mines, within thirty days after it ſhall be 
raiſed, and before removed, 16/, per ton for copper ore 
waihed and made merchantable; for lead ore, gl. fer 
ton; tin or iron, 40s. Sc. See 1 Comm. 295. 

If a man hath lands where there are ſome Mines open 
and others not, and he lets the land, with the Mines 
therein, for life or years, the leſſee may dig in the open 
Mines only, which is ſufficient to ſatisfy the words in the 
leaſe ; and hath no power to dig the Mines unopened ; 
but if there be no open Mine, and the leaſe is made of 
the lands, together with all Mines therein, there the 
leſſee may dig for Mines, and enjoy the benefit thereof; 
otherwiſe thoſe words would be void. 1 Inf. 54: 5 Rep. 
12: 2 Lev. 184. To dig Mines is waſte, where leſſees 
are not authoriſed by their leaſes; though a Mine 1s not 
properly ſo called, till it is opened; being but a vein of 
iron or coals, &c, before. See title Nate. : 

If a man demiſes lands for life or years, in which 
there is a coal Mine open, the leſſee may dig in it; for 
the Mine being open, it ſhall be intended, by his demi- 
ſing all the land, that his intent is as general as his de- 
miſe ; but if the Mine was not opened at the time of the 
demiſe, the leſſee by leaſe of the land is not impowered 
to make new Mines : but in ſuch caſe if he leates his 
land and all Mines therein, the leſſee may dig for Mines 
there; reſolved, 5 Rep, 12. 

A queſtion was, if copyholder of inheritance may dig 
Mines in his land ? The Court ſeemed to think he might; 
for that otherwiſe, Mines there would never be opened ; 
as in the caſe of a glebe of a parſon. Sid. 152. 

As to tenant in tail working Mines, See 2 P. Hs. 388. 

If a perſon breaks up, or even attempts or threatens 
to break up, Mines which he ought not to do, that is a 
reaſon for coming into Chancery to have an injunction ; 
fer Lord Chancellor. Barn. Chan. Rep. 497. 

If any perſon maliciouſly ſet on fire any Mine or Pit 
of coal, he ſhall ſuffer death as a felon, by lat. 10 Geo.2, 
c. 32. And damaging ſuch Mines, or any coal-works, 
by conveying water therein, or obſtructing ſewers from 
draining them, Cc. ſhall forfeit treble damages. Sz. 13 
Geo. 2. c, 21. Entering Mines of black lead with intent 
to ſteal, is made felony by at. 25 Geo. 2. c. 10. 

By fat. 9 Geo. 3. c. 29, Wilfully and maliciouſly. to 
burn and deſtroy any engine or other machines, therein 
ſpecihed, belonging to any Mine, is made ſingle felony, 
and puniſhable with tranſportation for ſeven years, in 
the offender, his adviſers, and procurers. 4 Comm. 
c. 17. Pp. 247. See utles Felony; Coals. 

A man opens a Mine in his land, and digs till he digs 
under the foil of another; he may follow his Mine 
there; but if the owner digs there alſo he may ſtop his 
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farther progreſs; and ſaid to be the uſe in Cornwall, 
2 Vent. 342. per Wilde J. on a caſe referred to him by 
Lord Bridgman. 22 Car. 2, 

It was faid by the Solicitor General, that there was a 
great difference between pits and Mines; for if a Mine 
be opened, he that may work the Mine 1s not obliged 
to purſue the vein of ore under ground; but he may 
fink pits in purſuit of it which are neceſſary to come at 
the ore. and as many as he thinks proper ; and Lord 
Chancellor ſaid, it had been ſo reſolved before Porwell ]. 
on great con ſideration, and conſulting and examining the 
molt able Miners. Cafes in Equity in Lord King's time, 79. 

Ailum Mines belong of courle to the perſons in whole 
grounds they are; and therefore no privilege concerning 
them can be granted but in the King's own ground, 
3 Iuſt. 185: See flat 21 Fac. 1. c. 7.4 11, 12. 

Mixes, In another ſignification, are caves or trenches 
dug under ground, whereby to undermine the walls of a 
City or fortification. | 

MINIMENTS'S ; See Muniments. 

MINIS ERS. If a Miniſter is diſturbed in the exe- 
cution of his office in the church, the puniſhment upon 
conviction is a fine of 1c/. and, upon non-payment, 
three months? impriſonment, &c. Stat. 2 & 3 Kd. 6. 
c. 1. And diſturbing any licenſed diflenting miniſter in- 
curs a forfeiture of 20l. by fat. 11. & M. flat. I. c. 18. 
See titles Diſenters; Parſon. 

MINISTRI REGIS, Extend to Judges of the realm; 
as well as to thoſe who have miniſterial offices in the 
government. 2 {nft. 208. 

MINOR, One under age; more properly an heir 
male or female, before they come to the age of twenty- 
one years; during which minority they are generally 
incapable to act for themſelves. See title /nfart. ; 

MiNORES, Friars Minorites, of the order of St. 
Francis, that had no prior; they waſhed each other's 
feet, and increaſed very much in the year 1207. 
Mat. West. | 

MINSTREL, Minfre/lus et meneſtrallus, from the Fr. 
meneflrier.) A muiician, fidler, or piper; mentioned in 
the ancient „at. 4 H. 4. c. 27. Quod mariſcalli et Mlini- 
ſtrel!i prædicli per /e forent et eſe deberunt unum corpus et 
una communitas perpetua, Cc. Upon a Que-warrante, 14 
H. 7, Laurentius Dominus de Dutton clamat, quod omnes 
Minſtrelli infra civitatem Ceftrie et infra Ceſtriam manen- 
tes, wel officia ibidem exerceates, debent convenire coramp iffo 
vel Seneſcallo ſuo apud Ceſtriam, ad feu] Nativitatis St, 
Johannis Baptiſte annuatim, et dabunt fabi ad dictum fiftum 
guatuer lagenas wini et unam lauceam; et injuper quilibet 
eorum dabit ei quatuor denarios et unum obolum ad dietum 
feſtum, et habere de gualibet meretrice infra cemitatum 
Ceftrie, et infra Ceſtriam manente, et officium ſuum exer- 
cente, guatuor denarios per annum ad feſtum prediftum, &c. 
Pat. 24 Ap. ꝙ E. 4. And where, by the flatuce of 39 
Eliæ. c. 4, Fidlers were declared to be rogues, yet there 
a proviſo was contained therein, exempting thofe in 
Cheſbire licenſed by Datton of Dutton. Sec Clauſe g Ed. 2. 
1. 26 Dorſo, an ordnance ſuper menſuratione ferculorum et 
Meneſtrallorum. It was uſual. tor theſe Minſtrels, not 
only to divert princes, and the nobility, with ſports, 
but alſo with muſical inſtruments, and with flattering 
ſongs, in praiſe of them and their anceſtors. The office 
and power of the King of the Minttrels is mentioned in 
the Monaſtic. 1 tom. 35 3 · Comell, See title Fagrants, 

7 


MINT, 


MINT; Oficina monetaria; Monetariam.) The 
place where the King's money is coined ; which is at 
preſent and long hath been in the Tower of London, 
though it appears by divers ſtatutes, that in ancient 
times the Mint has alto been at Calais, and other places, 
Stats. 2 R. 2. c. 16: 9 H. 5. c. 5. The Mint-maſter is 
to keep his allay, and receive filver at the true value, 


Sc. flat. 2 H. G. c. 12. Gold and ſilver delivered into 


the Mint is to be aſſayed, coined, and given out, ac- 


cording to the order and time of bringing in; and per- 
ſons ſhall receive the ſame weight of coin, or fo much as 
ſhall be finer or coarſer than the ſtandard, Sc. Stat. 18 
Car. 2. c. 5.—All filver and gold extracted by melting 
and refining of metals, ſhall! be employed for the increaſe 
of monies, and be ſent to the Mint, where the value is 
to be paid. Stat. 1 .. & MM. c 30. See title Mines, — 
By at. 18 Car. 2. 3o0col. a year was granted out of 
certain duties on wine, beer, Sc. imported, to defray 
the expence of the Mint; which ſum was increaſed by 
flat. 4 & 5 Aun. c. 22; and is now ſettled by ſubſe quent 
ſtatutes, at a ſum not exceeding 15,c00/. per ann. for 
England and Scotland, &c, See this Dictionary, title 
Coin; ad finem. 

The officers belonging to the Mint have not always 
been alike ; they are now the following, viz. the War- 
den, who is the chief of the reſt, and is by his office to 
receive the ſilver and builion of the goldſmiths to be 
coined, and take care thereof, and he hath the overſee- 
ing of all the other oſticers. Ihe Matter-Worker re- 
ceives the filver from the warden, and cauſes it to be 
melted, when he delivers it to the moniers, and taketh 
it from them again after made into money. The Comp- 
troller, who is to {ee that the money be made to the 
Juſt aſſiſe, and controul the officers if the money be not 
made as it ought. The Maſter of the Aﬀay, who weigh- 
eth the filver, and examineth whether it be according to 
the ſtandard. The Auditor takes account of the ſilver, 
Sc. The Surveyor of the Melting, who is to fee the 
filver calt out, and that it be not altered after the aſſay 
maſter hath made trial of it, and it is delivered to che 


melters. The Clerk of the Irons, who ſeeth that the 


irons be clean and fit for working. The Graver, whoſe 
office is to engrave the ſtamps for the money. The 
Melters, who melt the bullion, Se. The Blanchers to 
anneal and cleanſe the money. The Moniers, who 
are ſome to ſhear the money, others to forge and 
beat it broad, ſome to round, and ſome to amp or 
coin it. The Provolit, to provide for ail the moniers, 
and overſee them, Sc. See title Yeney. 

MINT, A pretended place of privilege in Soxuthevars, 
near the King's Zench, put down by ſtatute, If any per- 
ſons within tue limits of the Mint ſhall obſtruct any otlicer 
in the ſerving of any writ or proceſs, Cc. or aſſault any 
perſon therein, ſo as he receives any bodily hurt, the 
offenders ſhall be guilty of felony, and traniported to 
the plantations, &c. Sat. g Gee. 1. c. 28. See titles 
Priſons; Privileged Places. 

MINUERE, To let blood; minutio, blood-letting. 
This was a common old practice among the reguiars, 
and the ſecular prieſts or canons, who were the molt con- 
fined and ſedentary men. In the Regiſter of ſtatutes 
and cuſtoms belonging to the cathedral church of St. 
Paul's in London, collected by Rall Baldock, dean, 
about the year 1300, there is one expreſs chapter De 
minutione. Covell, 

MINUTE 


MIN 

MINUTE TITHES, minute five minores decimæ.] 
Small tiches, ſuch as uſually belong to the Vicar, as of 
wool, lambs, pigs, butter, cheeſe, herbs, feeds, eggs, 
honey, wax, Oc. See title Tibet. 

MIRACULA, A ſuperſtitious ſport or play, practiſed 
by the popith clergy for gain and deceit ; prohibited by 
Biſhop Greſthead in the dioceſe of Lincoln. Coavell. 


MIS : This ſyllable added to another word ſignifies | 


ſome fault or defect; as, miþrifien ; miſilicere, 1. e. to 

ſcandalize any one; mi/tocere, i. e. to teach amils. Come! 
MIS A, A compact or agreement, a form of peace, 
or compromiſe, Cowell. 

MISADVENTURE, Fr. me/aventure, Lat. infortu- 
zizm.] The killing a man, partly by negligence and partly 
by chance. S. P. C. lib. I. c. 8. 
between Adventure and Miſad venture; the firſt he makes 
to be mere chance ; as if a man being upon or near the 
water, be taken with ſome ſudden ſickneſs, and fo fall 
in and is drowned ; or into the fire, and is burnt ; Miſ- 
adventure he ſays is, where a perſon comes to his death 
by ſome outward violence, as the fall of a tree, the run- 
ning of a cart-wheel, ſtroke of a horſe, or ſuch like. 
Brit. c. 7. Staundford, conſtrues Miſadventure more 
largely than Britton underſtands it; and ſays, it is where 
one, thinking no harm, careleſly throws a ſtone, where- 
with he kills another, Sc. V defines Miſadventure to 
be, when a man is ſlain by mere fortune, againſt the 
mind of the killer; and he calls it homicide by chance 
mixed, when the killer's ignorance or negligence 1s join- 
ed with the chance. et. Szmb, § 48, 49. See title 
Homicide II. I. 


MISC ASTING or MISCOMPUTING. Afamp/it 


to pay 12/. Jury found a promiſe to pay 7/ the judg-. 


ment was reverſed ; becauſe zt is net the ſame aſſumpſit. 
Dyer, 219. 6. Marg. pl. 11. 

Debt ; and declared, that the defendant had bargain- 
ed with him to give him for the paſturing of every horſe 
by the night 24 and for every ox 14. halfpenny, and 
ſheweth, that he had paſtured 70 horſes and 300 oxen, E. 
ideo actio accrewit to de mand, Oc. and he demanded more 
than upon his own ſhew ing it appeared he ſhould have ; for 
the number of the horles and oxen did not amount to 
the ſum he had counted; and this was alleged in arreſt 
of judgment, after verdict found for the plaintiff; but 
judgment was given for the plaintiff notwithſtanding. 
Cro. Elix. 22. In covenant for payment of rent, the miſ- 
caſting of the ſum due doth not make it il] ; and if more 
be laid, it (hall be abated as ſurplus ; but it is otherwiſe 
in debt for rent. Dyer 55. Ste 15, Vin. Abr. 402, 405: 
and this Dictionary, titles Hut’; Amendment ; Error. 


MISCHIEF, Marticious. Malicious Miſchief or 
damage, is a ſpecies of injury to private property, which 
the law conſiders as a public crime. This is ſuch as is 
done, not anime furarai, or with an intent of gaining by 
another's loſs, but either out of a ſpirit of wanton cru- 
elty, or wicked revenge, In this latter light it bears a 
near relation to the crime of Ar/or, for as that affects the 
habitation, ſo does this the property, of individuals; and 
therefore any damage ariſing from this miſchievous diſ- 
poſition, though only a treſpaſs at the Common Law, is 
now, by ſeveral ſtatutes, made ſeverely penal. The ge- 
neral effect of theſe is ſhortly recapitulated by Black- 
fene, in order of time. See 4 Comm. c. 17. 


Brition diſtinguiſhes 


— — 


— 


MISCHIEF, 


By Hat. 22 H. 7. c. 11, perverſely and maliciouſly to 
cut down or deſtroy the pode in the fens of Norfolk and 
Ely, is felony ; and in like manner it is by many fpecial 
ſtatutes, enacted upon the ſeveral occaſions, made felony 
to deſtroy the ſeveral Sea-banks, Riwver-banks, public 
Navigations, and Bridges, erected by virtue of thoſe Acts 
of Parliament. 

By Hat. 43 Eliz. c. 13, for preventing rapine on, the 
northern borders, to burn any barn, or ſtack of corn, or 
grain; or to inpriſen or carry away any Subject, in order 
to ranſom him, or make prey or ſpoil of his perſon or 
goods, upor any deadly feud, or otherwiſe, in the four 
northern counties of Northumberland, Weſtmorland, Cum- 
berland, and Durham, or being acceſſory before the fact, 
to ſuch carrying away or impriſonment ; or to give or 
take any money or contribution, there called b/achmail, 
to ſecure ſuch goods from rapine, is felony without be- 
nefit of clergy. See titles Ar/on; Falſe Impriſanment; 
Black-mail, 


By fat. 22 & 23 Car. 2. c. 7, Maliciouſly, unlawſully, 


and willingly, 1n the night time, to burn, or cauſe to be 
burnt or deſtroyed any ricks or ſtacks of corn, hay, or 
grain, barns, houſes, buildings, or kilns ; or to & any 


horſes, or other cat/e, is felony ; but the offender may 


make his election to be tranſported for ſeven years: and 
to maim or hurt ſuch horſes, theep, or cattle, is a treſ- 
paſs for which treble damages ſhall be recovered. See 
titles 4r/on; Cattle; Burning. 

By flat 4 5 V. M. c. 23, to barn on any waſte 
between Candlemas and Miaſummer, any grig, ling, 


þ * ” . . * 
heath, furze, gots, or fern, is puniſhable with whipping 


and confinement in the houſe of correction. 


By flat. 1 Ann. ft 2. c. 9, Captains and mariners be- 
longing to /hips, and deſtroying the ſame, to the preju- 
dice of the owners, (and by „at. 4 Geo. 1. c. 12, of the 
inſurers,) are guilty of felony without benefit of clergy. 
See alſo at. 11 Geo. 1, c. 29; and this Dictionary, 
title Iaſurauce II. 4. And by flat. 12 Ann. fl. 2. c. 18, 
making any hole in a ſhip in diſtreſs, or ſtealing her 
pumps, or aiding or abetting ſuch offence, or wilfully do- 
ing any thing tending to the immediate loſs of {uch thip, 
is telony without benefit of clergy. 

By Hat. 1 Geo. 1. c. 48, maliciouſly to /t en fire any 
underwwoed, wood, or coppice, is made ſingle felony. 

By /tat. 6 Geo. 1. c. 23, the wilful and malicious 
tearing, cutting, ſpoiling, or defacing of the garments 
or cloaths of any perſon paſſing in the ſtreets or high- 
ways, and the aſſaulting with intent fo to do, 1s felony, 
This was occaſioned by the inſolence of certain weavers 
and others, who, upon the introduction of ſome Indian 
faſhions, prejudicial to their own manufaQures, made it 
their practice to deface them, either by open outrage, 
or by privily cutting, or caſting agua-fortzs in the ſtreets 
upon ſuch as wore them. 

By fat. ꝙ Geo. 1. c. 22, commonly called the Ahn 
Black Act, it was among other things enacted, that to 

ſet fire to any House, barn, or out-houte, (extended by 
Rat. g Geo. 3. c. 29, to Mills; ſee that title:) or to any 
hovel, cocky mow, or ſtack of corn, (a parcel of corn is 
not a ſufficient diſtindion under this Act,) ſtraw, hay, or 
wood; or unlawfully and malicioully to break down the 
head of any ie pond, whereby the fiſh ſhail be loſt or 
deſtroyed; or in like manner to kill, maim, or wound 
any 
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MISCHIEF. 


any cattle, {from malice or revenge to the owner ;). 
or cut down or deſtroy any zrees planted in an avenue or 
growing 1n a garden, for ornament, ſhelter, or profit : 
all theſe malicious acts, or the procuring, by gift or 
promiſe of reward, any perſon to join therein, are felo- 
nies without benefit of clergy ; and the hundred ſhall be 
charged with the damages, unleſs the offender be con- 
victed. See this Dictionary, titles Black Act; Burning. 
By flats. 6 Geo. 2. c. 37: 10 Geo. 2. c. 32, it is alſo 


made felony without benefit of clergy, maliciouſly to cut 


down any river or /ea-ban4, whereby lands may be over- 
flowed or damaged ; or to cut-any hop-binds, growing in 
a plantation of hops; or wilfully and maliciouily to /t on 


| fire any mine, pit, or delph of coal. See titles Mines; 


Coals, e. 

By flat. 11 Geo. 2. c. 22, to uſe any violence in order 
to deter any perſons from buying corn or grain; to ſeize 
any carriage or horſe carrying grain or meal to or from 
any market or ſea- port; or to uſe any outrage with ſuch 
intent, is puniſhable for the firſt offence with impriſon— 
ment and public whipping; and the ſecond offence, or 
deſtroying any granary, where corn is kept for export- 
ation; or taking away or ſpoiling any grain or meal in 
ſuch granary, or in any ſhip or veſſel, intended for ex- 
portation, is felony, ſubje& to tranſportation for ſeven 
years, See titles Corn; Riots. 

By fat. 28 Geo. 2. c. 19, to /et fire to any goſs, furze, 
or fern, growing in any foreſt or chace, is ſubject to a 
fine of 5/. 

By flats. 6 Geo. 3. cc. 36, 48: 13 Geo. 3. c. 33, wil- 
fully to ſpoil or deſtroy any timber or other trees, roots, 


ſorubs, or plants, is for the two firſt offences liable to pe- 


cuniary penalties; and for the third, if in the day-time, 


and even for the firit if at night, the offender ſhall be 


guilty of felony, and liable to tranſportation for ſeven 
ears. 
: By flat. ꝙ Geo, 3. c. 29, wilfully and maliciouſly to 
Burn or deſtroy any engine or other machines belong- 
ing to Mines; or any fences for Jncle/ares, purſuant 
to any Act of Parliament, is made ſingle felony, and 
puniſhable with ſeven years” tranſportation, See titles 
Mines; Common. 
By Hat. 13 Geo. 3. c. 38, the puniſhment of ſeven 
ears? tranſportation was inflicted on ſuch as ſhould break 
into any houſe, c. belonging to the Plate Glaſs Com- 
pany, with intent to ſteal, cut, or deſtroy any of their 
ſtock or utenſils ; or ſhould wilfully and maliciouſly cut 
or deſtroy the lame. | 
By fat. 22 Geo. 3. c. 40, if any perſon ſhall break 
into any houſe or ſhop, with intent to cut or deſtroy any 
ferge, woollen, velvet, ſilk, linen, or cotton goods, in the 
loom, or any ſtock of utenſils uſed in the manufacturing 
ſuch goods, the offender ſhall be guilty of felony with- 
out benefit of clergy. | 
Theſe ſeem the principal inſtances of Malicious Mi/- 
chief puniſhable by ſtatute; and which are here enume- 
rated in one view, though noticed, for the moſt part, 
under various titles in this Dictionary. 
MISCOGNISANT, Ignorant or not knowing. In 
the fat. 32 Ul. 8. c. 9, againſt Champerty and Main- 
tenance, it is ordained that proclamation ſhall be made 
twice in the year of that act, to the intent no perſon 
ſhould be ignorant or m/cogniſant of the penalties therein 
contained, Oc. 


MISE. 


MISCOMPUTING ; See M:afting. 

MISCONTINUANCE, Signiſies the ſame with dif. 
continuance, Kitch, 231. Though it is generally ſaid to 
be, where a continuance is made by undue proceſs, 
Fenk. Cent. 57. | 


MISDEMESNOR, or MISDEMEANOUR, A 
crime leſs than felony. The term Miſdemeanour is gene. 
rally uſed in contradiſtinction to felony, and comprehends 
all indictable offences which do not amount to felony ; as 
Perjury, Libels, Conſpiracies, Afſaults, &c. See 4 Com, 
c. 1. P. 5. in n. 

A Crime or Miſdemeanour, ſays Blackftene, is an act 


committed or omitted, in violation of a public law, either 


forbidding or commanding it. This general definition 
comprehends both Crimes and Miſdemeanours; which, 


properly ſpeaking, are mere ſynonymous terms; though 


in common uſage, the word Crimes is made to dendte 
ſuch offences as are of a deeper and more atrocious dye ; 
while ſmaller faults, and omiſſions of leſs conſequence, ate 
compriſed under the gentler name of Mi/Jemeanours only, 


In making the diſtinction between public wrongs and 
private, between Crimes and Miſdemeanours, and civil 
injuries, the ſame Author obſerves, that public wrongs, 
or Crimes and Miſdemeanours, are a breach and viola- 
tion of the public rights and duties, due to the whole 
community, conſidered as a community in its ſocial ag. 
gregate Capacity. 4 Comm, 5. ; 


This term may be conſidered as, and in fact is, a 9. 


nus, which contains under it a great number of ſpecies, 
almoſt as various in their nature as human actions. Sge 
Hale's & Hawkins's Pleas of the Crown; and this Dic- 
tionary, title Mi/þri/ron. 

MISE, Fr. Lat. mam, miſa.] Is a law term ſignifu- 
ing expences, and it is ſo commonly uſed in the entries of 
Judgments, in perſonal actions; as when the plaintiff re- 
covers, the judgment is % recuperet damna ſua to iuch a 
value, and pro miſis et cuf?agiis, for colts and charges, (v 


much, Sc. This word hath alſo another fignification in 


law ; x hich is where it is taken for a word of art, appro- 
priated to a writ of right, ſo called becauſe both parties 
have put themſelves upon the mere right, to be tried upon 


the grand aſſize, ſo that what in all other actions is called 


an iſſue, in a writ of right is termed a Miſe; but if in the 
writ of right a collateral point be tried, there it is called 
an iſſue, To join the Miſe upon the mere right, is as 
much as to ſay, to join the Miſe upon the clear right, 
i. e. to join upon this point, which hath the more right, 
the tenant or demandant. 1 1. 294: flat. 37 £4. 3. 
c. 16. See 3 Comm. App. F6. © 


 MISES, Taxes or tallages, Sc. An honorary gift or 
cuſtomary preſent, from the people of I//ales to every 
new King and Prince of Wales, anciently given in cattle, 
wine, and corn, but now in money,” being 5000/. or 
more, is denominated a Miſe ; ſo was the uſual tribute 
or fine of 3000 marks, paid by the inhabitants of the 
county palatine of Cheſter, at the change of every owner 
of the ſaid earldoms, for enjoying their liberties. And 
at Chefter they have a Miſe-book, wherein every town 


and village in the county 1s rated what to pay towards 


the Miſe. The fat. 27 Hen. 8. c. 26, ordains, that 
« Lords ſhall have all ſuch Miſes and profits of their 
lands as they had in umes paſt, Cc.“ 

| Mis 


MISE 


Mise is ſometimes corruptly uſed for mea/e, in Law 
French mees, a meſſuage; thus a Miſe-place in ſome 
manors is ſuch a meſſuage or tenement as anſwers the 
lord a heriot at the death of its owner. 2 Iuſt. 528. 

MISELLI, Leprous perſons. Covell. 

MiSE-MONEY, Money given by way of contract or 
compoſition to purchaſe any liberty, Sc. Blount. Ten. 162. 

MISERERE, The name and firſt word of one of the 
penitential Pſalms, and is molt commonly that which the 
Ordinary gave to ſuch guilty male factors as were admit- 
ted to the benefit of clergy ; being therefore called the 
Pjalm of Mercy. dee title Clergy, benefit of 

MISERICURDIA, An arbitrary or Ccifcretionary 
amerciament. See title Amercement., 

Sometimes Miſericordia is to be quit and diſcharged of 
all manner of amerciaments that a man may fall into in 
the foreſt. See Cromp. Jur. 196. See title Moderata 
Miſericordia; & flat. Neſim. 1. cap. 15. 

MISERICORDIA in cibis & - potu, Exceedings, or 
over-commons, or any gratuitous portion of meat and 


drink given to the religious above their ordinary allow 


ance. Mat. Par. Vit. Abb. S. Albani, p. 71. In ſome 
convents they had a ſtated allowance of theſe over-com- 
mons upon extraordinary days, which were called Miſe- 
ricordia regulares. Monaſt. Angl. 1. 149. 6. 

MISERICORDIA COMMUNIS, Is when a fine is 
ſet on the whole county or hundred. Mor, Angl. 1. 
Jag. 976. 8 

MISEVENIRE, To ſucceed ill; as, where a man is 
accuſed of a crime, and fails in his defence or purgation. 
Lex Canut. 78. apud Brompton, 

MIS FEASANCE, A miſdeed or treſpaſs, Jury to in- 
quire of all purpreſtures and Misfeaſance. Cro Car. 498. 

MISFEASOR, A treſpaſſer. 2 I. 200. 

MISKENNING, miſtenninga; from mis, and Sax. 
cennan, 1. e. citare. Leg. H. 1. c.12.] Iniqua vel in- 
Jiſta in jus vocatis; inconftanter legui in curia, del inva- 
riare. It is mentioned among the privileges granted and 
confirmed to the monaſtery of Ramyjy by S. Edward the 
Coufeſſor. Mon. Angl. i. 237. Et in civitate London in 
rills placito miſkennagium, Chart, H. 2. 

MISKERING ; Vide 46:;/ering. 

MISNOMER, of the Fr. mes, amiſs; and romer, 
nominare.] The uſing one name for another; a miſ- 
naming. A name, Nomen, eſt quaſi rei netamen, and was 
invented to make a diſtinction between perſon and per- 
ſon; and where a perſon is deſeribed, ſo that he may 
be certaivly diſtinguiſhed and known from other perſons, 
the omiſſion, or in ſome caſes, the miſtake of the name 
ſhall not avoid the grant. 11 Rep. 20, 21. A grant to a 
man by a wrong name may be good, i conſtat de perſona, 
but the demonftratio perſone mult appear upon the face 
of the grant. Ld. Raym. 304. Yet a grant to a knight, 
by the name of eſquire, is void. 45. 303. And if the 
name of a party is millaken, the Judges ought to mould 
a imall miſtake therein, to make good a contra, Sc. 
and fo as to ſupport the act of the party by the law. 
Hieb. 125. But the Chriſtian name ought always to be 
perfect; and the law is not ſo preciſe as to ſurnames, as 
It is of Chriſtian names. Poph. 57 : 2 Lil. Abr. 199. 
Milprifions of clerks in names, are amendable : Peter 
and Piers have been adjudged one and the ſame name, 
Saunder and Alexander, * Garret and Gerald are but 


MISP 


one name; but Ranulph and Randolph, 1/abel and S bil, 
Sc. are ſeveral names, and mult be named right. 1 
Rol. Abr. 135: 1 And. 211. 

Where a Chriſtian name is quite miſtaken, as 70% for 
Thomas, Sc. it may be pleaded that there was no ſuch 
man in rerum natura Dyer 349. Or, he may plead his 
having been chriſtened by the name of Thomas, and al- 


ways called and known by that name; and traverle his 


being called or known by the name of John. If a perſon 
pleads that he never was called by ſuch a name, it is ill; 
for this may be true, and yet he might be of that 
name of baptiſm. 1 Sa 6. One whoſe name is Edmund 
is bound in a bond by the name of Edward; though he 
ſubſcribes his true name, that is no part of toe bond. 
2 Cro. 640; Dyer 279. If a perſon be bound by the 
name of V R. he may be ſued by the name of V R. 
alias wietus W. B. his true name; not B. alias dictus 
VI”. R. 3 Salk. 238. If a perſon be indicted by two 
Chriſtian and ſurnames, it will be quaſhed ; for he cane 
not have two ſuch names. 1 Ld. Raym. 562. A lady, 
wife to a private perſon, ought to be named according 
to the name of her huſband, or the writ ſhall abate ; ſo 
if the ſon of an Earl, Sc. be ſued as a Lord, and not 
as a private perſon by the name of his family. Dyer 76: 
2 Salk, 451. 


Miſnomer of corporations may be pleaded in abate- 


ment. 1 Leon. 159: 5 Mod. 327: 2 Salk. 451. And if 
there be any miltake in the name of a corporation, that 
is material in their leaſes and grants; they will be void. 
2 Bendl. 1: Ander/. 196. Judgment againſt a corpora- 
tion by a wrong name is void. Ld. Razm 119. A defen- 
dant may avoid an outlawry by pleading a Miſnomer of 
name of baptiſm or ſurname ; or Miſnomer as to addi- 
tions of eſtate, of the town, Wc. See title Outlatory. 

Though Miſnomer of a ſurname may not be pleaded 
on an indictment, in an appeal it may; but any other 
Miſnomers, and defeRive additions, are as fatal in an 
indictment as an appeal. 2 Hawk. P. C. c. 25. \ 6$, . 
A Miſnomer muſt be pleaded by the party himſelf who 
is miſnamed. 1 Lytw. 35. Plea of Miſromer by attor- 
ney may be refuſed ; but it is no cauſe of demurrer, 
Ld. Raym. Fog. If defendant omits to plead a Miſ- 
nomer, he may be taken in execution by the wrong 
Chriſtian name. 2 Strange 1218. What words in a plca 
of Mifnomer ſhall be conſidered as a ſpecial impar- 
lance, ſee 1 Hi 261. 

If iſſue is joined on a plea in abatement for a Miſno- 
mer, in an action upon the caſe on promiſes, and found 
againſt the defendant, the judgment ſhall be peremptory, 
therefore the Jury ought to aſſeſs the damages. 2H7/ 367. 

What foundation will ſupport a name by reputation, 
ſee Ld. Raym. 301, 304.—Note, names of perſons not 
chriſtened are ſurnames only. 16. 305. 

For the addition or omiſſion of a letter or two, not 
making any material alteration in the ſound, it is not 
proper to plead a Miſnomer, The Courts of Law diſ- 
courage (and that jultly,) dilatory pleas, as much as 
they can, as tending to the delay of juſtice. See further 
Com. Dig. title Abatement, E. 18— 22; F. 19—26 : and 
this Dictionary, titles Alatement I. 3. I, c: Amenament. 

MISPLEADING. If, in pleading, any thing be 
omitted, that is eſſential to the action or defence, as if 
the plaintiff does not merely ſtate his title in a defective 
manner, but ſets forth a title that is wholly 1 75 

itſelf, 
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MISPRISION. 


3tſelf, or if to an action of debt, (z. e. on bond, contract, 


c) the defendant pleads Ne- guilty inſtead of il debet, 


theſe cannot be cured by a verdict for the plaintifF in the 
firſt caſe, or for the defendant in the ſecond, Salk. 365: 
Cro. Elix. 778. 

When an iſſue is joined on an immaterial point, or 
ſuch a point, as, after trial, the Court cannot give judg- 
ment, the Court regularly awards a repleader. See titles 
Pleading ; Repleader. | 


MISPRISION, 


Misr RIs1O, from the Fr. mypris, contemptus.] A 
neglect, overſight, or contempt: as for example, 
Miſpriſion of treaſon is a negligence in not revealing 
treaſon to the King, his Council, or a Magiſtrate, 
where a perſon knows it to be committed: ſo of 


* 
— 


felony. Staund, P. C. lib. 1. c. 19. If a man know- 


eth of any treaſon or felony, and conceals the ſame, it 
is Miſpriſion. In a larger ſenſe, Miſpriſion 1s taken for 
many great offences, which are neither treaſon nor felo- 
ny, or capital, but very near them ; and every great 
miſdemeanour, which hath no certain name appointed 


by the law, is ſometimes called Miſprifion, 3 /»/?. 36: 


H. P. C. 127: Wood, 406, 408. | 
Miſpriſions are, in the acceptation of our law, gene- 
rally underſtood to be all ſuch high offences as are under 
the degree of capital, but nearly bordering thereon ; 
and it 15 ſaid that a Miſpriſion is contained in every trea- 


| {on and felony whatſoever; and that if the King fo pleaſe, 


the offender may be proceeded againſt for the Miſpriſion 
only. Y7earb. 2 R. 3.10: Staundf. P. C. 32, 37: Kel. 71: 
i Hal. P. C. 374: 1 Hawk. P. C. c. 20. § 1. 

Miſpriſions are generally divided into two ſorts; 1. 
Negative, which conſiſts in the concealment of ſomething 
which ought to be revealed; and 2. Pœſstive, which 
conſiſts in the commiſſion of ſomething which ought not 
to be done. 4 Comm c. . 

Of the firſt or negative kind, 1s what is called 
Miſpriſion of Treaſen ; conſiſting in the bare knowledge 
and concealment of treaſon, without any degree of aſſent 
thereto ; for any aſſ-nt makes the party a principal trat- 
tor: as indeed the concealment, which was conſtrued 
aiding and abetting, did at the Commen Law. Thus 
it is laid down, that when one knows another hath com- 
mitted treaſon, and doth not reveal it to the King or his 


Privy Council, or ſome Magiſtrate, that the offender 


may be ſecured and brought to juſtice, it is hizh treaſon 
by the ancient Common Law ; for delay in diſcovering 
treaſon, was deemed an aſſent to it, and contequently. 
high treaſon. Brad 118: S. P. C. 37: 3 I. 138, 140. 

But it is now enacted, by fat. 1 U 2 P. M. c. 10, 
that a bare concealment of treaſon ſhall be only held a 
Miſpriſion. This concealment becomes criminal if the 


party appriſed of the treaſon does not, as ſoon as con- 


veniently may be, reveal it to ſome Judge of Aflize,*or 
Juſtice of the Peace. 1 Hal. P. C. 372. But if there be 


any probable circumſtances of aſſent, as if a man goes to 


a treaſonable meeting, knowing before -hand that a con- 
ſpiracy 13 intended againft the King; or being in ſuch 
company once by accident, and having heard ſuch trea- 
fonable conſpiracy, meets the ſame company again, and 
hears more of it, but conceals it; this is an implied aſſent 
in law, and makes tit concealer guilty of actual High 
'Tzealon. 1 Hawk, P. C. c. 20. 54. 


A perſon having notice of a meeting of conſpirators 
againſt the government, goes into their company and 
hears their treaſonable conſultation and conceals it, this 
is treaſon; ſo where one has been accidentally in ſuch 
company, and heard ſuch diſcourſe, if he meets ſuch a 
company a ſecond time; for in theſe caſes, the conceal- 
ment is attended with circumſtances which ſhew an ap. 
probation thereof, H. P. C. 127: Kel. 17, 21. 

A man who hath knowledge of a treaſon cannot ſecure 
himſelf by diſcovering generally that there will be a 
riſing, without diſcloſing the perſons intending to riſe ; 
nor can he do it by diſcovering theſe to a private perſon, 
who is no magiſtrate. S. P. C: H. P. C. 127. But where 
one is told in general, that there will be a riſing or rebel. 
lion, and doth not know the perſons concerned 1n it, or 
the place where, &c. this uncertain knowledge may be 
concealed, and it ſhall not be Treaſon or Milprition, 
Kel. 22: 1 H. P. C. 36. If high treaſon is diſcovered to 
a clergyman in confeſſion, he ought to reveal it; but 
not in Caſe of felony. 2 1/2. 629. This was law, when 
the Roman Catholic religion was profeſſed here as the re- 
ligion of the land; the tame may be ſtill law, Dir 

If a perſon is indicted of Miſpriſion, as tor treaſon; 
though he be found guilty, the Judges ſhall not give 
judgment thereon, he not being indicted of the Mitpri. 
fion. Teak. Cent. 217 Information will not lie for Mi. 
priſion of treaſon, &c. but indictment, as for capital 
crimes, There mult be two witneſſes upon indictments 
as well as trials of Miiprifion of treaſon, by fat. 7 W. z. 
c. 3. See title Treaſon. | 

There is a negative Miſpriſion of treaſon, created by 
AR of Parliament. By at. 13 Eliz. c. 2, concealers of 
bulls of abſolution from Rome are declared guilty of Mil- 
priſion of treaſon A poſitive Miſpriſion of treaſon is ally 
created by /at. 14 Elix. c. 3. which enaQts that tholc 
who forge foreign coin, not current in this kingdom, 
their aiders, abettors, and procurers, ſhall all be guilty 
of Miſpriſion of treaſon; for though the law would not 
put foreign coin upon quite the ſame footing as our own, 
yet if the circumitances of trade concur, the falſifying it 
may be attended with conſequences almoit equally per- 
nicious to the public; and therefore the law has made it 
an offence juſt below capitil, and that is ail For the 
Puniſhment of Miſprifion of T reaſon, is loſs of the profits of 
land during life, forfeiture of goods, and impriſonmeut 
during life. 1 Hal. P. C. 374: 3 1nft. 36, 218; which 
total forfeiture of the goods was inflicted while the of- 
fence amounted to principal treaſon, and of courle 1n- 
cluded in it a felony by the Common Law; aud there- 
fore is no exception to the general rule, that whenever 
an offence is puniſhed by ſuch total forfeiture, it is felo- 
ny at the Common Law. 4 Comm c. g. p. 120, 1. 

Mifpriſion of Felony is the concealment of a felony 
which a man knows, but never aſſented to; for it he 
aſſented, this makes him either principal or acceſſory; 
and the puniſhment of this, in a public officer, by V. 
i ebm 1. 3 Ed. 1. c. 9, is impriſonment for a year aud 
a day; in a common perſon, for a leſs diſcretionary ume; 
and in both, fine and ranſom at the King's pleaiure, 2» 
1 a by the Judges in a Court of Juſtice, 1 Ha. 
F. E. 

Donde: ie title of Miſpriſion, that of 7e, may 
be reduced; which is, where one knowing of a fe- 
lony, takes his goods again, or amends for the 77 
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feats. Weſftm. 1. 3 E. 1. . 9: 


. , 139: H. P. C.“ 130. Though the bare 
Br ON — which have been ſtolen is no offence, 
unleſs ſome favour be ſhewn the thief. 1 Hawk. P. C. 
c. 59. § 7. To take any reward to help any perſon to 
ſtolen goods, is made felony by fat. 4 Geo, 1 . . 
And to advertiſe a reward for the return of things ſtolen 
jncurs a forfeiture of 50. by fat 25 Geo. 2 Cc. 30. The 
H. 7. c. i, provide 
againſt concealments of felonies by ſheriffs, coroners, 
and bailiffs, &c. 5 Fn 

There is alſo another ſpecies of negative Miſpriſion, 
namely, the concealing of Treaſure- trove, winch belongs 
to the King or his grantees by prerogative-royal; this 
concealment was formerly puniſhable by death, but 


now only by fine and impriſonment. Clan. lib. 1. 


6. 2: 3 Inſt. 133. 

2. Miſpriſions which are merely poſitive, are generally 
denominated Contempts or High Huis; of winch 
the firſt and principal is the Mal admini/tration of ſuch 
high Offcers as are in public truſt and employment. This 
is uſually puniſhed by the method of parliamentary im- 
peachment, wherein ſuch penalties, ſhort of deatn, are 
inflicted, as to the wiſdom of the Houſe of Peers ſhall 
ſeem proper; conſiſting uſually of baniſhment, impriſon- 
ment, fines, or perpetual diſability. Hitherto allo may 

2 referred the offence of  Embezz/ing the Public Money, 
which is not a capital crime, but tubjects the offender 
to a diſcretionary fine and impriſonment. 4 Comm. 122. 
Other Miſpriſions are in general ſuch contempts of the 
executive Magiſtrate, as demonſtrate themſelves by ſome 
arrogant and undutiful behaviour towards the Azzg and 
Government ; theſe are either againſt the King's Preroga- 
tive; the King's Perſon and Government; the King's 
Title ; his Palaces, or Courts of Juſtice. With reſpect to 
the two firſt of theſe, ſee this Dictionary, titles Contempt ; 
Government. 

Contempts againſt the King's Jie, not amounting to 


Treo/on or Pramunire, are, the denial of his right to the | 


Crown, in common and unadviſed diſcourſe ; for if it 
be by adviſedly ſpeaking, it amounts to a Prammunere 
ſee that title, This heedleſs ſpecies of contempt is pu- 
riſked with fine and impriſonment, Likewiſe if any per- 
ſon ſhall in anywiſe hold, affirm, or maintain, that the 
Common Laws of this realm, not altered by Parliament, 
ought not to direct the right of the Crown of England ; 
this is a miſdemeanour by „t. 13 £/:s. c. i; and puniſh- 
able with forfeiture of goods and chattels. A contempt 
may alſo ariſe from refuſing or neglecting to take the 
oaths appointed by ſtatute for the better ſecuring the 
Government, and yet acting in a public office, place of 
traſt, or other capacity for which the ſaid oaths are re- 
quired to be taken, v. thoſe of allegiance, ſupremacy, 
and abjuration ; which mult be taken within ſix calendar 
months after admiſſion. The penalties for this contempt, 
inflicted by fat. 1 Geo. 1. fl. 2. c. 13, are very little, if 
any thing, thort of thoſe of a Præmmaire; being an in— 
capacity to hold the ſaid offices, or any other; to proſe- 
cute any ſuit; to be guardian or executor ; to take any 
legacy or deed of gift; or to vote at any election for 
Members of Parliament: and after conviction the of- 
fenler thall alſo forfeit gool. to any thaggearill fue for the 
ſame, See this Dictionary, titles D ; Non-conform- 
s; Oaths, Members on the foundation of any col- 
125 in che two Univerſities, who by this ſtatute are 
0, II. 
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bound to take the oaths, muſt alſo regiſter a certificate 
thereof in the College Regitter, within one month after ; 
otherwiſe, if the electors do not remove him, and elect 
another withia twelve months, or after, the King may 
nominate a perſon to ſucceed him, by his great ſeal or 
ſign manual. Beſides thus taking the oaths for offices, 
auy two Juſtices of the Peace may by the ſame ſtatute 
{lummon, and tender the oaths to any perſon whom they 
ſhall ſuſpec to be diſaffected; ana every perſon refuſing 
the ſam; o is properly called a Non-juror, ſhall be 
adjudg popiſni recuſant convict, and ſubject to the 
ſame penalties as are inflicted on them; which in the end 
may amount to the alternative of abjuring the realm, or 
ſuffering death as a felon. 4 Comm. 124: See this Dic- 
tionary, titles Papi; Oaths ; Præmunire. 

Contempts againſt the Xing's Palaces or Courts of 
Zu/2ice have been always looked upon as high Miſpri- 
ſions; and by rhe ancient law, before the Conqueſt, 
fighting in the King's Palace, or before the King's 
Judges, was puniſhed with death. 3 izf. 140: Ll. Alu- 
red, cc. 7, 34 And at preſent, by fat. 33 H 8. c. 12, 
malicious ftriding in the King's Palace, wherein his royal 
perſon reſides, whereby blood is drawn, is puniſuable by 
perpetual impriſonment, and fine at the King's pleaſure ; 
and alſo with loſs of the offender's right hand: the ſo- 
lemn execution of which ſentence is preſcribed in the 
ſtatute at length. See Sir Edm. Kneveit's Ca. in Stoxve 3 
S 11 St. Tr. 16; & the Earl of Devenſhire's; 11 
St; Tr; 

But fri4ing in the King's ſuperior Courts of Fuftice in 
IF:tminſter Hall, or at the afhizes, is made fill more 
penal than even in the King's Palace; the reaſon ſeems 
to be, that thoſe Courts being anciently held in the 
King's Palace, and before the King himſelf, ſtriking 
there included the former contempt againſt the King's 
Palace, and ſomething more, vis, the diſturbance cf 
public juſtice, For this reaſon, by the ancient Common 
Law before the Conqueſt, ſtriking in tie King's Courts 
of Juitice, or drawing a ſword therein, was a capital fe- 
lony. Li. Ine. c. 6: L. Can © 86: LI. Alured. 
c. 7: and our modern law retaias fo much of the ancient 
ſeverity, as only to exchange the loſs of life for the lots 
of the offending limb. Therefore a ſtroke or blow in 
ſuck a Court of Juſtice, whether blood be drawn or not, 
or even aſſaulting a judge fitting in the Court, by draw 
ing a weapon, without any blow ſtruck, is punithable 
with the loſs of the right hand, impriſonment for life, 
and forfeiture of goods and chattels, and of the profits 
of the offender's lands during life. Stazrdf. P. C. 38: 
3 int. 140, 1. A Rejc ; 
the ſaid Courts, without flriking a blow, is peniſked 
with perpetual! impriſonment, and for ſeiture of goods, and 
the profits of lands during life; 2 Haut. P. C. c. 21. 
C55 being laoked upon as an offirce ot the ſame nature 
with the laſt; but only as no blow is actually gi, the 
amputation of the hand is excuted, For the like reaſon, 
an affray or riot near the ſaid Courts, but out of their 
actual view, is puniſhed only with fine and impriſonment. 
Cro Car. 373. 

Not only fuch as are guilty of any aQual violence, but 
of threatening, or reproachſyl words to any Judge 
ſitting in the Courts, are guilty of a high Miſpriſion, 
and have been puniſhed wita larg? fines, impriſonment, 
and corporal puniſhment. Cre. Car, 503, And even in 
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the inferior Courts of the King, an affray or contemptu- 
ous behaviour is puniſhable with a fine by the Judges 
- there ſitting ; as by the Steward in a Court-leet, or the 
like. 1 Hawk. P. C. c. 21. $$ 10, 11. 

Likewiſe all ſuch as are guilty of any injurious treat- 
ment to thoſe who are immediately under the protection 
of a Court of Juſtice, are puniſhable by fine and impri- 
ſonment: as if a man aſſaults or threatens his adverſary 
for ſuing him, a counſellor or attorney fon being em- 
ployed againſt him, a juror for his verdict, gaoler 
or other miniſterial officer, for keeping him Muſtody, 
and properly executing his duty. 3 {z/t. 141, 2. 
L.aaſtly, to endeavour to diſſuade a witneſs from giving 

evidence; to diſcloſe an examination before the Privy 
Council; or to adviſe a priſoner to ſtand mute; (all 
of which are impediments of juſtice ;) are high Miſpri- 
ſions, and contempts of the King's Courts, and puniſh- 
able by fine and impriſonment. And anciently it was 
held, that if one of the Grand Jury diſcloſed to any 
perſon indicted the evidence that appeared againit him, 
he was thereby made acceſſory to the offence, if felony ; 
and in treaſon, a principal. And at this day it is agreed 

that he is guilty of a high Miſpriſion, and liable to be 
. fined and impriſoned. 1 Hah, P. C. c. 21.4 1s, 


MisrR1$10Ns of Clerks, &c.; Relate to their neg- 
lects in writing or keeping recoi ds; and here Miſpriſion 
ſignifies a miſtaking. See far. 14 Ed. 3. c. 6: and 
this Dictionary, title Amendment. | 


MISRECITAL of deeds or conveyances, will ſome- 


times hurt a deed, and ſometimes not, Hob. 18, 19, 129. 

If a thing is referred to time, place, and number, and 
that is miſtaken, all is void. Arg. Pl. C. 392. 6. Trin. 
13 Elix. in the caſe of the Earl of Leiceſter v. Heydon. 

Miſrecital in an immaterial point, and where it is only 
an additional flouriſh in things circumſtantial, ſhall not 
avoid a grant; as where the huſband has a term in right 
of his wife, and this term is recited as made to the huſ- 
band. A Miſrecital in the beginning of a deed, which 
goes not to the end of a deed, ſhall not hurt; but if it 
goes to the end of a ſentence, ſo that the deed is limited 
by it, it is vitious. Cartb. 149. See titles Amendment; 
Deed; Leaſe. 


MISS 4, The Maſs, at firſt uſed for the diſmiſſion or- 


ſending away of the people: and hence it came to ſignify 
the whole church ſervice or Common Prayer; but more 
particularly the Communion-ſervice, and the office of 
the Sacrament, after thoſe who did not receive it were 
diſmiſſed. Litt. Die. 
MISSAL, male, The Maſs-book, containing all things 
to be daily ſaid in the Maſs. Lindev. Provincial. l. 3. c. 2. 
MISSATICUS. A meflenger, Coxwel. Dome/d in Chenth, 
MISS PRESBYTER, A prieſt in orders. Blount. 
MISSURA, Singing the Nunc Dimittis, and perform- 
ing other ceremonies to recommend and diſmiſs a dyin 
perſon. And in the ſtatutes of the church of St. Paul in 
London, (collected by Ralph Baldeck, dean about the year 
1295, in the chapter de Frateria, of the fraternity or 
brotherhood, who were obliged to a mutual communi- 
cation of all religious offices,) it is ordained—U? fiat 
commendatio & Miſſura & fſepultura omnibus ſociis coadu- 
nantibus & aftantibus. Liber Stat, Eccleſ; Pauline, 
. S. fel. 25. : 
 _ MISSURIUM, A diſh for ſerving up meat to a table. 
Thorn's Chren. p. 1762. | 


MIT 


MISTAKE, A negligent error in any deed, record, 
proceſs, &c. As to which ſee this Dictionary, title 
Amendment; Deed ; c. Ignorance or Miſtake is claſſed 
by Blackſtone among defects of the will: as when a man 
intending to do a lawful act, does that which is unlaw. 
ful. For here the deed and the will acting ſeparately, 
there is not that conjunction between them which is ne- 
ceſſary to form a criminal act. But this muſt be an igto- 
rance or miſtake of fact, and not an error in point ot law. 
Thus, if a man intending to kill a thief or houſe-breaker 
in his own houſe, by Mittake kills one of his own family, 
this is no criminal action; but if a man thinks he has à 
right to kill a perſon excommunicated or outlawed, 
wherever he meets him, and does ſo, this is wilful mur— 
der; for a Miſtake in point of law, which every perſon 
of diſcretion not only may, but is bound and preſumed 
to know, is, in criminal caſes, no ſort of defence, 
4 Comm. c. 2. p. 27. 

MISTERIUM, fer MINISTERIUM. Mon. Angl. 
3 tom. p. 102. | 

MIS-TRIAL, A falſe or erroneous trial; where it is 
in a wrong county, c. 3 Cro. 284. Conſent of parties 
cannot help ſuch a trial, when paſt, Hiob. 5. See tit. Trial. 

MISUSER, Is an abuſe of any liberty or benefit; as, 


© he ſhall make a fine for his Miſuler.* OI Nat. Br. 149. 


By Miſuſer, a charter of a corporation may be torfeited ; 
ſo alſo an office, &c. See titles Ofice ; Condition, I. 1. 


MITRED ABBOTS, Were thoſe governors of reli. 
gious Houſes, who obtained from the Pope the privilege 
of wearing the mitre, ring, gloves, and croſier of a 
Biſhop. Ihe mitred Abbots, ſays Cowell, were not the 
ſame with the conventual prelates, who were ſummoned 
to Parliament as ſpiritual Lords, though it hath been 
commonly ſo held; for their ſummons to Parliament did 
not any way depend on their mitres, but on their re- 
ceiving their temporals from the bands of the King. 
See title 4bbor. 

MITTA, from the Sax. mizten, menſura.] An ancient 
Saxon meaſure ; its quantity doth not certainly appear, 
but it is ſaid to be a mealure of ten buſhels. Dome/day, 
Tit. Wirecſcire. Mon. Angl. tom. 2. p. 262. And Mita, 
or Mitcha, beſides being a fort of meaſure for ſalt and 
corn, is uſed for the place where the cauldrons were put 


to boil ſalt. Gale's Hit. Brit. 767. 


MIT'TENDO MANUSCRIP TUM PEDIS FINIS, 
Was a judicial writ directed to the 'Treaſurer and Cham- 
berlains of the Exchequer, to ſearch for, and tranſmit, 
the foot of a fine, ack-Hwledged before juſtices in Eyre, 
into the Common Pleas, c. Reg. Orig. 14. 


MITTIMUS, A writ for removing and transferring 
of records from one Court to another; as out of the 
King's Bench into the Exchequer, and ſometimes by 
Certiorari into the Chancery, and from thence into ano- 
ther Court: but the Lord Chancellor may deliver ſuch 
record with his own hand, Szars. 5 R. 2. fl. 1. c. 15: 
28 & 29 H. 8: Dyer 29, 32. Mittimus is alſo a precept 
in writing, under the hand and ſeal of a Juſtice of Peace, 
directed to the gaoler, for the receiving and ſafe keep- 
ing of an offender until he is delivered by law. 2 If. 
590. See title Commitment. 

MITTRE A LARGE, Is generally to ſet or put at 
liberty. Law Fr. Did. And there is a Mittre le tate and 
de droit mentioned by Litileton, in caſe of _ E 
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lands by jointenants, Cc. which may ſometimes paſs a 
fee, without words of inheritance. 1 %. 273, 274. 
See title Releaſe, : 

MIXED ACTIONS, Suits partaking of the nature 
of real and perſonal, wherein ſome real property is de- 
manded, and alſo perſonal damages for a wrong ſuſtain- 
ed. See title Action. 

MIXED LARCENY, or Compornd Larceny, Is ſuch 
as hath all the properties of ſimple Larceny, but is ac- 
companied with one or both the aggravations of a taking 
from one's houſe or perſon, See title Larceny. 

MIXED TITHES, Are thoſe of cheeſe, milk, and 

oung beaſts, Sc. 2 Inf. 649. See title Tithes. 

MIXTILIO ; See Milo. | 

MIXTUM. This word is often mentioned by our 
monkiſh hiſtorians ; it ſometimes ſignifies a breakfaſt, 
but always a certain quantity of bread and wine. Corve/. 
' MOCKADOES, Stuffs made in England and other 
countries; mentioned in fat, 23 Klix c. g. 

MODERATA MISERICORDIA, A writ founded 
on Magna Charta, which lies for him who is amerced in 
a Court, not of record, for any tranſgrefſion, beyond 
the quality or quantity of the offence ; it is directed to 
the Lord of the Court, or his b:vliF, commanding him 
to take a moderate amerciament of the parties. If a man 
be amerced in a Court-baron, on preſentment by the 
Jury, where he did not any treſpaſs, he ſhall not have 


this writ, unleſs the amerciament be exceſſive and out- 


rageous : and if the Steward of the Court, of his own 
head, will amerce any tenaift or other perſon without 
cauſe, the party ought not to ſue for his writ of Mode- 
rata Miſericordia, if he be diſtrained for that amercia- 


ment; but he ſhall have action of treſpaſs. Nero Nat. Br. 


167. When the amerciament which is ſet on a perſon is 
aſfeered by his peers, this writ of Maderata Miſericerdia 
doth not lie; for then it is according to the ſtatute, 
See F N. B. 76: 41 edit. 176. . 

MODIA'FIO, Was a certain duty paid for every tierce 
of wine. Men. Angl. tom. 2. p. 994. 

MODI1US, A meaſure, uſually a buſhel ; but various 
according to the cuſtoms of ſeveral countries. 

MODIUS TERRA VEL AGRI, This phraſe was 
much uſed in the ancient charters of the Britiſb Kings, 
and probably ſignified the ſame quantity of ground as 
with the Romans, wiz, One hundred feet long, and as 
many broad. Men Angl. iii. 200. 

MODO ET FORMA, Words of art in law plead- 
ings, Oc. and particularly uſed in the anſwer of a de- 
fendant, whereby he denies to have done the thing laid 
to his charge, modo & forma declarata, in manner and form 
az declared by the plaintiff, Ktch. 232. | 

Where Mado et Forma are of the ſubſtance of the iſſue, 
and where but words of form, this diverſity is to be ob- 
ſerved ; where the iſſue taken goeth to the point of the 
writ or action, there Medo et Forma are but words of 
form, as in the caſe of the writ of entry in ca/u proviſo. 
But otherwiſe it is, when a collateral point in pleading 
is traverſcd ; as if a feoffment be alledged by two, and 
this is traverſed Modo et Forma, and it is found the feoff 
ment of one, there Modo et Forma is material, So if a 
feoffment be pleaded by deed, and it is traverſed ah/que 
hoc qued feeffavit Modo et Forma, upon this collateral 
ſue Modo er Forma are ſo eſſential as the Jury cannot 
find a feoffment without deed. Co, Lit. 281. b. See Br. 
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Lalourers, pl. 46. cites 38 H. 6. 22. So in breach of 
covenant, as for ploughing meadow land, a licence in 
writing, by ſeveral, intitled at the time to the reverſion 
wich the appurtenant, (or lands pro tempore,) may be 
traverſed Modo et Forma, and a licence by parol, or by 
one or two, &c. and not by all, will not ſupport the iſſue. 

Modo et Forma do not put the day nor place in iſſue; 
but only the matter and ſubſtance of the plea. Reg. 
Plac. 188. a. 5 

Whergga traverſe is with a DModo et Forma, Oc. that 
will put he manner, as well as the matter in iſſue, where 
the manner is material, as the time, the fact, and other 
circumſtances, when they are the effect of the iſſue. 
Reg. Plac. 189. c. 5. See title Pleading, 

MODUS DECIMANDLI, Is when lands, tenements, 
or ſome certain aunual ſum, or other profit, hath been 
given time out of mind to a parſon and his ſucceſſors, 
in full ſatis faction and diſcharge of all tithes in kind, in 
ſuch a place. 2 Rep. 47: 2 I. 499; aud ſee title T hes, 

A Modus Dectnandi, commonly called by the ſimple 
name of a Modus only, is where there is by cuſtom a 
particular manner of tithing allowed, different from the 
general law of taking tithes in kind, which are the actual 
tenth part of the annual increaſe. This is ſometimes a 
pecuniary compenſation, as 2d. an acre for the tithe of 
land; ſometimes it is a compenſation in work and la- 
bour, as that the parſon ſhall have only the twelfth cock 
of hay, and not the tenth, in conſideration of the owner's 
making it for him ; ſometimes in lieu of a large quantity 
of crude or imperfect tithe, the parſon ſhall have a lets 
quantity, when arrived to greater maturity, as a couple 
of fowls in lieu of tithe-eggs, and the like. Any means, 
in ſhort, whereby the law of tithing is altered, and a new 
method of taking them is introduced, is called a Maus 
Decimand', or ſpecial manner of tithing. 2 Comm. c. 3.9 29. 

MOHAIR YARN; See titles Mazufa@ures ; Silk, 

MOIETY, medietas, Fr. moitie, i. e. coequa vel media 
fars.] The half of any thing; and to hold by Moieties 
is mentioned in our books, in caſe of joint-tenants, Sc. 
Lit. 125. See title 7o:nt-tenants. | 

MOLASSES ; See Nawigation A. 

MOLENDINUM, A mill of divers kinds. See Mall. 

MOLENDUM, Corn ſent to a mill, a griſt. Chart. 
Albat de Raging, MS. fol. 116. 

MOLITURA, Was commonly taken for the toll or 
multure paid for grinding corn at a mill; ſometimes 
called melta, Fr. mouulta —Melitura libera, free grinding 
or liberty of a mill, without paying toll; a privilege 
which the lord generally reſerved to his own family, 
Parach, Antiq. 236. 

MOLLITER MANUS IMPOSUIT. Several juſti- 
fications in treſpaſs, 1. e. actions of aſſault, are called 
by this name, from the words gently laid his hands upon 
him uied in the plea; as where the defendant juſlifies an 
aſſault, by ſhewing that the plaintiff was unlawfully in 
the houſe of defendant, making a diſturbance, and be- 
ing requeſted to ceaſe ſuch diſturbance, and depart, he 
refuſed, and continued therein, making ſuch diſterbance, 
he, the defendant, gently laid his hands on ths plaintif, 
and removed him out cf the houſe. $9 in various other 
inſtances, as for ſeparating two perſons fighting, in order 
to preſerve the peace; io in the legal exerciſe of an 


| office. &c. See titles Pleading ; Ajjault, 
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MONEY. 


MOLMAN, A man ſubje& to do ſervice, applied | Money ſhall he current but the King's own, fc, ges 


to the ſervants of a monaitery. Prior. Lewes. p. 21. 
Spelm Gl, Be 

MOLMUTIAN, or MOLMUTIN LAWS, The 
laws of Duve Alolmutius fixtcenth King of the Pri- 
tons, who began his reign above four hundred years 
before the birth of our Saviour: theſe were famous in this 
land till the time of Villas the Conqueror. I his King 
was the firlt who publiſhed laws in Britain; and his laws 
(with thoſe of Queen 7ercia,) were tranilatedghy Gildas 
out of the Prizih, into the Latin tongue, Ujper”s 
Primord. 126. | 

MOLNED4, MULNEDA, A mill- pool or pond. 
Paroch. Autig. 135. 

MOLT A, The duty or toll paid to the lord by his 
vaiſals, to grind corn at lus mill. Monaſtic. 1.97. Sce 
Molitaràa. 

MONARCHY, That form of government where the 
ſovereign power is entruſted in the hands of a ſingle 

erſon. See title Government. 

MONASTERIES and ABBEYS; See title Abet. 

MONETAGIUM, A certain tribute paid by tenants 
to their lord every third year, that he ſhould not change 
the money which he had coined, formerly when it was 
law ful for great men to coin money current in their ter- 
ritories; but not of ſilver and gold. It was abrogated by 
the „at. 1 Hen. 1. c. 2. The word Monetagium is like- 
wiſe uſed for a Mintage, and the right of coining or 
minting money. Jus & artificium cudendi monetas. 

MONEY, moneta.] That metal, be it gold or ſilver, 
which receives authority by the prince's impreſs to be 
current; for as wax is not a ſeal without a print, ſo me- 
tal is not Money without impreſſion. Co, Litt. 205. 
Money is ſaid to be the common meaſure of all com- 
merce, through the world, and conſiſts principaily of 
three parts; the material whereof it is made, being 
filver or gold; the denomination or intrinſic value, 
given by the King, by virtue of his prerogative ; and 
the King's ſtamp thereon. 1 Hales Hit. P. H. 188. 

It belongs to the King only, to put a value, as well 
as the impreſſion. on Money; which being done, the 
Money 1s current for ſo much as the King hath limited, 


2 Inft. 575. Any piece of Money coined is of value as 


it bears a proportion to other current Money, and that 
without proclamation ; and though there is no act of 
parliament, or order of State for guineas, as they are 
taken; yet being coined at the Mint, and having the 


King's inſignia on them, they are lawful Money, and 


current at the value they were coined and uttered at the 
Mint. 2 Salk, 446. It has been inſiſted that guineas were 
originally coined for 20s, according to the twenty ſhil- 
ling pieces of Money, and that legally, no more ought 
to be demanded for them: alſo that in legal proceed- 
ings, they ſhould be mentioned as pieces of gold called 


guineas, of the value, c. 5 Mod. 7. If an acdion is 


brought for damages, the value of guineas may be given 
in evidence to the jury; but if the action be for ſo many 
guineas, the value ought to be ſet forth ja the declara 
tion, to aſcertain the debt. Carthew. 255. 

Gold and ſilver coin, Ic. is not to be exported with - 
out licence, on pain of forfeiture, Stat. g Ed 3. fat. 2. 


c. 1. Silver Money melted down, is to be forfeited, and 


double value. Stat. 13 & 14 Car. 2. c. 31. But by old 


ſtatutes, foreign Money may be melted down ; and no 
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flats. 27 Ed. 3. c. 14: 17 KR 2.c.1; this Dictionary, 
title Coin; and 1 Comm. c. 7. p 270, 7. Gn. | 
MoNxEY, LENDING IT ABROAD. By a temporary 
ſtatute, 3 Geo. 2. c 5, the }.1ig by proclamation might 
for one year, prohibit al! his ſubjects from lending or 
advancing Money to any foreign Priace or State, with. 
cut licence under the Great or Privy Seal; and if any 
perion knowingly offended in the premiſes, he ſhould 
forfeit treble the value of the Money lent, Sc two. 
thirds to the King, and the other to the informer ; but 
perſons might deal in foreign ſtocks, or be intereſted in 
any bank abroad, eſtabliſhed before iſſuing his Majeſty's 
proclamation. 
Moxty 1nTo Cour. In law proceedings, Money 
demanded 1s oftentimes brought into Court, either by a 
rule of Court, or by pleading a profert in curiam of the 
Money on a tender. The practice of bringing Money 
into Court was firſt introduced in the time of Kc. 
Ch. J. to avoid the hazard and difficulty of pleading a 
Tender and it is allowed in caſes where an action is 
brought upon contract for the recovery of a debt, which 
15 either certain, or capable of being aſcertained by mere 
computation, without leaving any other ſort of diſcretion 
to be exerciſed by a Jury. 2 Burr. 1120. In theſe caſes, 
when the diſpute 1s not whether any thing, but how much, 
is due to the plaintiff, the defendant may have leave to 
bring into Court any ſum of Money he thinks fit; and 
the Court will make a rule, that unleſs the plaintiff ac- 
cept of it, with cofts, in diſcharge of the action, it ſhall 
be ſtruck out of the declaration, and paid out of Court 
co the plaintiff, or his attorney ; and the plaintiff, upon 
the trial, ſhall not be permitted to give evidence for the 


| ſum brought in: which rule ſhould be accompanied with 


the general iſſue or other plea, to the reſidue of the 
demand. Tidd's Practice K. B. and the authorities 
there cited. 

Thus in A/ampfit or Coverant for the payment of 
Money, the defendant may bring Money into Court; 
and in Covenant to find diet and lodging, or pay 10!/, 
the Court allowed a defendant to bring in the 10/. In 
debt for rent, the defendant was formerly allowed to 
bring Money into Court, as is done in the Common 
Pleas and the Exchequer ; but the Court of King's Bench 
has refuled it, and ſaid they never did it in debt, But 
there is a diſtinẽtion between thoſe actions of debt wherein 
the plaintiff cannot recover leſs than the ſum demanded, 
as on a record, ſpecialty, or ſtatute, giving a /zm certain 
by way of penalty; and thoſe actions wherein the plan- 
tiff may recover , as in debt for rent, or on a fimple 
contract. In the former the defendant cannot, though 
he may move to {tay the proceedings, on payment of 
the awhele debt and colts; as was the practice in cafes of 
debt on bond, conditioned for payment of a lefier ſum 
than. the penalty, previous to „at. 4 & 5 An. c. 16, 
which allows the defendant, pending an action on ſuch 
bond, to bring the principal, intereſt, and colts into 
Court, and declares that ſuch payment ſhall be a full 
ſatis faction and diſcharge of the bond. But in the latter, 
the defendaut has been allbwed to bring Money into 
Court, becaule the plaintiff does not recover according 
to his demand, but according to the verdict of the Jury. 
Tidd.--By Hat. 19 Geo. 2. c. 37, the defendant may 
bring Money into Court, in debt, covenant, or other 
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ation, on a policy of aſſurance. See 3 Burr. 1773, In 
an action by an executor or adminiſtrator, the piaint:n 
not being liable to coſts, the defendant was not formerly 
allowed to bring Money into Court; but now it is other 
wiſe, and the effect of the rule will be, not to make the 
plaintiff pay, but only to loſe his ſubſequent colts. Sce 
2 Salt. 596 : 2 Stra 796. | 

In trover the defendant cannot bring the goods and 
coſts into Court. 1 Wil. 23. In an action for the metne 
profits after a recovery in ejectment, the defenJant ſhall 
not have leave to pay Money into Court. 2 77/7. 115. 

In a plea of tender, with a profert in curid, the fam 
tendered muſt be paid to the ſigner of the writs, and if not 
ſo paid, the plaintiff may conſider the plea as a nullity, 
and ſign judgment. 1 Stra. 638. And as a tender can- 
not be pleaded, ſo the defendant cannot bring Money 
into Court, in an action for general damages upon a 
contract, or for a tort or treſpaſs. But in action on 
aſſumfſit againſt a carrier, for not delivering goods, the 
detendant having advertiſed that he would not be anſwer- 
able for any goods beyond the value of 20/. unleſs they 
were entered and paid for accordingly, the Court of 
King's Bench allowed him to bring the 20/. into Court. 
And where, in an action for general damages, the 
bringing of Money into Court is irregular, if the plain- 
tif takes it out, he thereby waves the irregularity, and 
cannot afterwards have a verdict, unleſs he recover 
more than the ſum brought in. T, Pra. K. B. 

By fat. 24 Geo. 2. c. 44. $ 4, (which teems to be the 


firſt fitute allowing Money to be brought into Court in 


an action for general damages ;) /tats. 20 Geo. 3. c. 70. 
§ 23; 24 Geo. 3. fl. 2. c. 47. F 353 in actions againſt 
Juitices of the Peace, or Officers of the Exciſe or Cuſ- 
toms, for any thing done in the execution ot their offices, 
« Incaſe the defendants ſhall have neglected to tender 
any, or ſhall have tendered inſuitcicnt, amends, before 
the action brought, they may, by rave of the Court at 
any time before iſſue joined, pay i to Court ſuch ſum of 
money as they ſhall ſee fit; whereupon ſuch proceedings, 
orders, and judyments ſhall be had, made, and given, 
in and by ſuch Court, as in other actions where the de- 
tendant is allowed to pay Money into Court. *? 

Where there are ſeveral counts or breaches in the 
declaration, and as to ſome of them the defendant may 
bring Money into Court, but not as to the others; he 
may obtain a rule for bringing it in ſpecially, upon ſome 
of tie counts or breaches only. Thus where an action of 
covenant was brought upon a leaſe, for non-payment of 
rent, and repairing, &c. the Court made a rule, that 
upon payment of what ſhould appear to be due for rent, 
the procee-ings as to that ſhould be ſtayed; and as to the 
other breaches, that the plaintiff might proceed as he 
ſhould think fit. So in covenaut upon a charter party, 
the defendant has been allowed to bring Money into 
Court upon two of the breaches only, v., for freight 
and d-:aurrage. It a defendant thus bring Money into 
Court upon ſome of the counts, and the plaintiff take it 
our, the latter is only entitled to the colts of thoſe 
counts. Tidd's Pract. K. B. 

e motion for leave to bring Money into Court, is 
a motion of courſe, and ſhould regularly be made before 
plea plcaded ; but it is frequently made, and in ſome 
caſes e preſsly authoriſed by ſtatute, after plea, on ob- 
tuning a Judge's order for that purpoſe. Aud if there 
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has been no delay, the Court will give the defendant 
cave to withdraw the general iſſue, in order to bring 
one, into Court, and plead it in payment of colts, 
(idd's Pract. K. B. 

Bringing Money into Court is an acknowledgment of 
the rigat of action to the amount of the ſum brought in; 
lien the plaintiff (on producing an ofitce-copy of the 
rule) is entitled to receive at all events, whether he pro- 
ceed in the action or not; and even though he be non- 
ined, or have a verdict againſt bim, and bring an ac- 
knowle4gment on record, the party Can never recover 
it back again, though it afterwards appear that he paid 
't wrongtuily, Zidd's Prad?. K. B Bat if the defendant 
brings Mo.ey into Court, upon a tender and ancore pri, 
and the plaintiff takes iſſue upon the tender, and it is 
tound againſt him, then the defendant ſhall have the 
M wmey out of Court. 2 Sa/#. 597. And beyond the 
amounut of the ſum brought in, bringing Money into 
Court is no acknowledg ment of the right of action, and 
therefore if the plaintiif proceed further, it is at his 
peril. If he proceed to trial, otherwiſe than for the pay- 
ment of co.ts, and do not prove more to be due to him 
than tie fam brought in, the plaintiff, on producing the 
rule, ſhall be nonſuited, or have a verdi& againſt him, 
and pay coſts to the defendant ; but if more appear to 
be due to him, he ſhall have a verdi& for the overplus 
and colts, Where th: plaintiff proceeds further without 
going on to trial, he thall have his colts to the time of 
bringing Money into Court; and if the plaintiff proceed 
to trial, and a Juror is withdrawn by conſent, the plain- 
tiff is not entitled to colts up to the time of bringing tae 
Money into Court. Tiad's Pradf. K. B. and the autho- 
rities there cited. And tee alſo on this ſubject, Inge 
Prae. K B. 

MONGER, A little ſea veſſel which fiſnermen uſe. 
See Stat. 13 Eliz. c. 11. When a word ends with an- 
ger, as irommanger, Sc. it ſignifies merchant, from the 
Sax. manger, i. e. Mercator. 

MONIERS or MONEYERS, Monetarii; Are mini- 
ſters of the Mint, who make and coin the King's money. 
Reg. Orig. 262: 1 Ed. 6. 15: See Mint. It appears 
in ancient authors thai the Kings of Zr:g/and had Mints 
in ſeveral counties, and thoſe who had the conduct of 
them appear to have been called Nonetarit, Moniers. 
In the tract in the Exchequer, written by Oa24hazn, it is 
ſaid, that whereas ſheriffs were uſually obliged to pay 
into the King's Exchequer the King's ſterling money, for 
ſuch debts as they were to anſwer; thoſe of Cumberland 
and Northumver/and were admitted to pay in any fort of 
money, ſo it were filver : and the re2fon there given, 
is, becauſe thoſe two {hires Monetarios de antiqua in/titus 
tione non habent ; quaa abbas & monachi prædiati habeant 
4472 Monetarium & WHnum CUNCWMN apud Rading Ai MINES 
tam ibidem, tam ad obolos & ſterlingos quam ad fterlingos 
prout moris eft fabricand. & faciend Memorand. Scac. de 
Anno 20 Ed. z. inter record de Trin. Rot. Of later days, 
the title of Moniers hath been given to bankers, that is, 
ſuch as make it tueir trade to deal in monies upon 
returns. Corvel. 

MONK, Monachus, from the Gr. Möz oc, folus gut 
ſoli, i. e., Separati ab aliorum conſertios vivant, becauſe 
the firſt Monks lived alone in the wilderneſs. ] They 
were after divided into taree ranks; Cenobitarium, 1. e. 
a ſociety living in common in a monaſtery, Sc. under 
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the povernment of a ſingle perſon ; and theſe were under 
certain rules, and afterwards called Regulars : Anacho- 
ret, or Aremite, thoſe Monks who lived in the wilder- 
nets on bread and water; and Sarabitæ, Monks living 
under no rule, that wandered in the world. 

MONKERY, The profeſſion of a Monk, mentioned 
in N iioce's reading upon Stat. 21 H. 8. c. 13. 
MONKS CLOTHES, Made of a certain kind of 
coarſe cloth. Jide 20 H. 6. 

MONOPOLY, From Maos ſelus & Toru vendb.] A 


licence or privilege allowed by the King, by his grant, 


commiſſion, or otherwiſe, to any perſon or perſons, for 

the /ole buying, ſelling, making, working, or uſing of 
any thing; by which other perſons are reitfained of any 
freedom or liberty that they had before, or hindered in 
their lawful trade. 3 Int. 181 : 4 Comm. 159. lt is de- 
fined to be where the power of felling any thing is in 
one man alone; or where one ſhall ingroſs and get into 
his hands ſuch a merchandiſe, Ec. as none may ſell or 
gain by them but himſelf. 11 Rep. 86. 

A Monopoly, it is ſaid, hath three incidents miſchie- 
vous to the public: 1. The raiſing of the price. 2. Ihe 
commodity will not be ſo good. 3. The impoveriſhing of 
poor artificers. 11 Rep. £6. All Monopolies are againſt the 
ancient and fundamental laws of the realm: A by-law, 
which makes a Monopoly, is void; ſo is a preſcription fer 
a ſole trade to any one perſon or perſons, excluſive of all 
others. Moor, 591. Monopolies by the Common Law 
are void, as being againſt the freedom of trade, and 
diſcouraging labour and induſtry ; and putting it in the 
power of particular perſons to ſet what prices they pleaſe 
on a commodity. 1 Hawk. P. C. Upon this ground it 
hath been held, that the King's grant to any corporation 

of the ſole importation of any merchandiſe, is void. 
2 Rol. Abr. 214: 3 Inſt. 182. The grant of the ſole 
making, importing, and ſelling of playing-cards, was 
adjudged void. 11 Rep. 84: Moor, 671. And the King's 
grant of the ſole making and writing of bills, pleas, 
and writs in a Court of Law, to any particular perſon, 
hath been reſolved to be void. 1 Jones, 231: 3 Med. 75. 


The King may grant to particular perſons the ſole 
printing of che holy ſcriptures, and law books. 1 Hawk. 
P. C. All matters of this nature ought to be tried by the 
Common Law, and not at the Council table, or any other 
Court of that kind ; and the making uſe of or procuring 
any unlawful Monopoly, is puniſhable by fine and im- 
priſonment at Common Law. 3 If. 181, 182. 

Theſe Monopolies had been carried to an enormous 
height during the reign of Queen E.,izabeth ; but were 
in a great meaſure remedied by fat. 21 Jac. 1. c. 3, by 
which al! Monopolies, grants, letters patent, and li- 
cence:, for the ſole buying, ſelling, and making of 
goods and manufactures, are declared void, except in 
ſome particular caſes; and perſons grieved by putting 
them in uſe, ſhall recover treble damages and double 
coſts, by action on thr ſtatute ; and delaying ſuch action 
betore judgment, by colour of any order, warrant, &c, 
or delaying ex-cution after, incurs a Premwunire : but 
this does not extend to avy grant or privilege granted by 
act of Parliament; nor to any grant or charter to corpo- 
rations or cities, &c. or to grants to companies or ſocie- 
ties of merchants, for enlargement of trade; or to in- 
ventors of new manufactures, who have patents for the 
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term of fourteen years; grants or privileges for printing; 
or making gunpowder, caſting ordnance, Ge. 

As to inventors of new manutactures, Oc. it has been 
adjudged on this ſtatute, that a manufacture muſt be 
ſubſtantially new, and not barely an additional improve. 
ment ot any old one, to be within the ſtatute; it malt 
be ſuch as none other uſed at the granting the letters 
patent; and an old manufacture in uſe before, cannot 
be prohibited in any grant of the ſole uſe of any ſuch 
new invention. 3 Int. 184. Yet a grant of Monopoly 
may be to the firit inventor, by the tat. 21 Fac. 1. c. 1; 
notwithſtanding the ſame thing was practiſed before be— 
yond ſea; becauſe the ſtatute mentions rev manufactutes 
within the realm, and intended to encourage new de. 
vices uſeful here; and it is the ſame thing whether ac« 
quired by experience or travel abroad, or by ſtudy at 
home. 2 Salk. 447. It is ſaid, a new invention to do az 
much work in a day by an engine, as formerly uſed tg 
employ many hands, is contrary to the ſtatute ; by rea- 
ſon it is inconvenient, in turning ſo many men to idle. 
neſs. 3 {y/?. 184. But experience ſeems in favour of 
ſuch inventions, as they tend to leſſen the price of many. 
ſactures, and enable us to underſell foreigners, botu at 
home and abroad. 

Combinations among victuallers or artificers to raiſe 
the price of proviſions or any commodities, or the rate 
of labour, are commonly called Monopolies; and are in 
many caſes ſeverely puniſhed by particular ſtatutes; and 
in general by fat, 2 C3 E. 6. c. 15, with the forfeit- 
ure of ol. or twenty days? impriſonment, with an allow- 
ance of only bread and water, for the firit offence ; 200. 
or the pillory, for the ſecond ; and 4o!. for the third, or 
elſe the pillory, loſs of one ear, aud perpetual infamy. 
See 4 Comm. 159. 

MONSTER, One who hath not human ſhape, and 
yet is born in lawful wedlock : and ſuch may not pur- 
chaſe or retain lands ; but a perſon may be an heir to his 


anceſtor's lands, though he be deformed in ſome part of 


his body. Co. Lit. 7. See litle Deſcent. 5 
Shewing a Monſter for money is a miſdemeanour. —It 


was a child that had four legs and four arms, and two 


heads, and but one belly, where the two bodies were 
conjoined ; the child died and was embalmed to be kept 
for ſhew, but was ordered by the Lord Chancellor to be 
buried in a week. 2 Ch. Ca. 110. 


MONSTRANS DE DROIT, A fſhewing a right.) 
A writ out of Chancery to be reſtored to lands and tene- 
ments that are a man's, in right, though by ſome office 
found to be in the poſſeſſion of one lately dead ; by which 
office the King would be entitled to the ſaid lands, &c. 
Stauf. P. C. c. 21: 4 Rep. 54. 

The Common- law methods of obtaining poſſeſſion 
or reſtitution from the Crown, of either real or perſonal 
property, are, 1. By Petition de driit, or petition of 


right, which is ſaid to qwe its original to K. Edward |. 


2. By Monftrans de arot, manifeſtation or plea of right; 
both of which may be preferred or proſecuted either in the 
Chancery or Exchequer. S4ir. 609. | 

The former is of uſe where the King is in full poſſeſ- 
ſion of any hereditaments or chattels, and the petitioner 
ſuggeſts ſuch a right as controverts the title of the 
Crown, grounded on facts diſcloſed in the petition it- 
ſelf: in which caſe he muft be careful to ſtate truly the 


whole title of the Crown, otherwiſe the pay Ber 
abate, 
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abate. Finch L. 256. And then, upon this anſwer being 
indorſed or underwritcen by the King, ** foit droit fait al 
artie—let right be done to the party;“ a commiſſion 
{hall iſſue to enquire the truth of this ſuggeſtion : after 
the return of which the King's Attorney is at liberty to 
lead in bar, and the merits ſhall be determined upon 
ifſue or demurrer, as in ſuits between Subject and Subject. 
$4in. 608 : Raft. Entr. 461. Thus if a diſſeiſor of lands 
which are holden of the Crown die ſeiſed without any 
heir, whereby the King is prima facie entitled to the 
lands, and the poſſeſſion is caſt on him either by inqueſt 
of office, or by a& of law without any office found ; now 
the diſſeiſee ſhall have remedy by petition of right, ſug- 
eſting the title of the Crown, and his own ſuperior 
right before the diſſeiſin made. Bro. Ab. Petition, 20: 
Rep. 58. 
by Bar 8 Ui the right of the party, as well as the right 
of the Crown, appears upon record, there the party ſhall 
have Menftrans de droit, which is putting in a claim of 
right, grounded on facts already acknowledged and 
eftabliſhed ; and praying the judgment of the Court, 
whether upon thoſe facts, the King or the Subject hath 
the right. As if, in the cafe before ſuppoſed, the whole 
ſpecial matter is found by an inqueſt of office, (as well 
the difleiſin as the dying without any heir,) the party 
grieved ſhall have Menftrans de droit at the Common 
Law. 4 Rep. 55. But as this ſeldom happens, and the 
remedy by Petition was extremely tedious and expenſive, 
that by Monſtrans was much enlarged, and rendered almoſt 
univerial by ſeveral ſtatutes ; particularly „at. 36 E. 3. 
c. 13:2& 3 E. 6. c. 8; which allo allow inquiſitions 
of office to be traverſed or denied, wherever the right 
of a Subject is concerned, except in a very few caſes. 
Skin. 603, Theſe proceedings are had in the Petty- bag 
Office, in che Court of Chancery; and if upon either of 
them tne right be determined againſt the Crown, the 
judgment is quod manus Domini Regis amoveantur ; & 
poſſeſio reflituatur petenti + ſalvo jure Domini Regis : which 
laſt clauſe is always added tojudgments againſt the King, 
to whom no laches is ever imputed, and whole right, 
till it was otherwiſe provided by ſtatute, was never de- 
feated by any limitation or length of time. See fats. 
21 Fac. 1. c. 2: 9 Geo. 3. c. 16: and this Dictionary, 
title Xing, V. 2. | | 

By the above judgment the Crown 1s inſtantly out of 
poſſeſſion, ſo that there needs not the indecorous inter- 
poſition ot his own officers, to transfer the ſeiſin from the 
King to the party aggrieved. Finch L. 459: See 
3 Comm. c. 17. p. 256, 7. 

Leſſee of in outlaw cannot maintain treſpaſs, but muſt 
be relieved by Monſtrans de droit. Ld. Raym. 307. 

MONS TRANS DE FAITS ov RECORDS. Shew- 
ing of deeds or records is thus; upon an action of debt 
brought upon an obligation, after the plaintiff hath de- 
clared, he ought to ſhew his obligation, and ſo it is of 
Records. And the difference between Morftrans de faits 
and oyer de fait, is this; he that pleads the deed or re- 
cord, or declares upon it, ought to ſhew the ſame; and 
the other againſt whom ſuch deed or record is pleaded, 
may demand oyer of the ſame. Covel. 

Where a man pleads a deed, which is the ſubſtance of 
his plea or declaration, if he doth not plead it with a pro- | 
Vert in curid, his plea or declaration is bad upon a ſpecial 
demurrer, ſbewwing it fer cauſe ; and if he doth plead it with | 
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a profert in curiâ, if the other party demands a fight of it, 
he cannot proceed till he hath ſhewn it; and when the de- 
fendant hath had a ſight of it, if he demands a copy of the 
ſame, the plaintiff may not proceed until a copy is deli- 
vered unto him. See Stat. 4&5 Ann. c. 16: 2 Lil. Abr, 
201, 202: and this Dictionary, ticles Pleading; Profert 
in Curid. 

MONSTRAVERUNT, Is a writ which lies for te- 
nants in ancient demeſne, who hold land by free charter, 
when they are diſtrained to do unto their lords other ſer- 
vices and cuſtoms than they or their anceſtors uſed to do. 
Alſo it lieth where ſuch tenants are diſtrained for the 
payment of toll, Sc. contrary to their liberty, which 
they do or ſhould enjoy. F. N. B. 14: 4 Inf. 269. This 
writ is directed to the ſheriff, to charge the lord that he 
do not diſtrain them for ſuch unuſual ſervices, &c. And 
if the lord nevertheleſs diſtrains his tenants, for other 
ſervices than of right they ought to do, the ſheriff may 
command the neighbours, who dwell next the manor, or 
take the power of the county, to reſiſt the lord, Tc, 
And the tenants in ſuch caſe, may likewiſe ſue an attach- 
ment againſt their lord, returnable in C. B. or B. R. to 
anſwer the contempt and recover damages. New 
Nat. Br. 32. 


But the lord ſhall not be put to anſwer the writ of at- 


tachment ſued againſt him upon the Monftraverunt, before 
the Court 1s certified by the Treaſurer and Chamber- 
lains of the Exchequer, from the book of Dome/day, 
whether the manor be ancient demeſne ; fo that it is re- 
quiſite that the plaintiff in the Monſtraverunt, do ſue forth 
a ſpecial writ for the certifying of the ſame, Id. 35. 
The writ of Monſtrawverunt may be ſued for many of the 
tenants, without naming any of them by their proper 
names, but generally Monftraverunt nobis homines de, Cc. 
But in the attachment againſt the lord the tenants ought 
to be named; though one tenant may ſue it in his own 
name, and the name of the other tenants by general 
words, Et homines, Tc. 2 H. 6. 26. See titles Ne in- 
ate Hees; Ancient Demeſnc. 

MONSTRUM, ls ſometimes taken for the box in 
which relics are kept. Item unum Monſtrum cum bu 
St. Petri, &c. Monaſt. iii. 173. Menſtrum is alſo taken 
for what we call corruptly a muſter of foldiers. Cove. 

MONTH or MONETH, Sax. Monath, Mens, 
a meinung line curſus.] Signiſies the time the ſun goss 
through ore ſign of the zodiac, and the moon through 
all twelve; properly the time from the new moon to its 
change, or the courſe or period of the moon, whence it 
is called Month trom the moon. Lit. Dia. A Month is 
a ſpace of time containing by the week twenty-eight 
days; by the Calendar ſometimes thirty, and ſometimes 
thirty-one days: Julius Ce/ar divided the year into 
twelve Months, each Month into four weeks, and each 
week into ſeven days. 

The {pace of a year is a determinate period, conſiſting 
commonly of 365 days; for though in Biflextile or Leap 
Years, it conſiſts properly of 366; yet by Hat. 21 H. 3, 
de anno Eifſexiili, the increafing day in the Leap-year, 
together with the preceding diy, ſhall be accounted for 
one day only. That of a Month is more ambiguous ; 
there being in common uſe, two ways of calculating 
Months, either as lunar, conſiſting of twenty eight days, 
the ſuppoſed revolution ot the moon, thirteen of which 
make a year ; or as calendar months of unequal lengths, 

according 
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according to the Julian diviſion in our common alma- 
nacls, commencing at the calends of each month, where- 
of in a year there are only 12. A Month in law is a 
lunar month, or 28 days; unleſs otherwiſe expreſled ; 


not only becauſe it is always one uniform period, but he- 


cauſe it falls naturally into a quarterly diyifion by weeks, 
Therefore a leaſe for 12 Months is only for 48 weeks: 
but if it be for à twelvemorth in the ſingular number, it is 
good for the whole year, 6 Rep. 61. For herein the law 
recedes from its uſual calculation, becauſe the ambi- 
guity between the two methods of computation ceales ; 
it being generally und-ritood, that by tne ſpace of time 
called thus, in the ſingular number, a 7we-/vementh, is 
meant a whole year, conſiſting of one ſolar revolution. 
2 Comm. 141. | 

The Month by the Common Law 1s but twenty-eight 
days: and in caſe of a condition for rent, the Month 
ſhall be computed at twenty-eight days; fo in the caſe 
of inrolment of debts, and generally in all caſes where 
a {tatute ſpeaks of Months: but where the ftatute ac- 
»counteth by the year, half-year, or quarter of a year, 
then it is to be reckoned according to the Calendar, 1 /»/, 
135 : 6 Rep. 62: Cro. Fac. 167. 

A twelvemonth in the ſingular number includes 
the whole year, acco-ding to the Calendar: but 
twelve Months, fix Months, Sc. in the plural number, 
{hall be accounted after twenty-eight days to every 
Month; except in cafe of prefentations to benefices, to 
avoid lapſe, &c. which ſhall be in fix calendar Months. 
6 Rep. 61 : Cro. Fac. 141. But if an agreement is to 
pay fifty ſhillings for the intereſt of one hundred pounds 
at the end of fix Months; the computation muſt be by 
calendar Months; becauſe, if it was by lunar Months, the 
intereſt would exceed the rate allowed by the ſtatute. 
So in bills of exchange and promiſſory notes, a Month 
is always a calendar Month; as if a bill or note is dated 
on the 10th of January and made payable one Month 
after date, it is due (the 3 days of grace being added) 
on the 13th of February. 

It is ſomewhat remarkable that the diff-rence between 
fix calendar Months and half a year, does not ſeem to 
have been conſidered by legal writers. Coke ſays, half a 
year conſiſts of 182 days. 1 1. 138. But tix calendar 
Months will be 2 or 3 days leſs or more than ſuch a half 
year, accordingly as February is reckoned or not one of 
the fix. Cote in his Report of Care/hy's caſe, clearly con- 
ſiders the tempus ſemeftre to be fix calendar Months. 6 Co. 
61: yet Croke in his report of that caſe ſtates it, as con- 
fidenily, to conſiſt of 182 days; Cro, Fac. 141, 166; 
and in neither report is the difference taken notice of, 
2 Comm. 141, in n. | | 

From the caſes in 3 Vi: 1 Term Rep. 15, it ſeems 
as if notice to a tenaut from year to year to quit the pre- 
miſes, muſt be half a year, and not fix calendar Months; 
though we computation by the latter would be more 
- fimple and convenient, and was underſtood to be the pro- 
per notice by the Court of C. P. See 2 Black. Rep. 1224. 

MONUMENT. An heir may bring an action againſt 
one that injures the Monument, Cc. of his anceſtor ; 
and the coffin and ſhroud of a deceaſed perſon belong 
to the executors or adminilirators; but the dead 
body belongeth to none. 3 1. 202, 203. See title 

Heir III. 3. 


| 


MOR 
Moons, In the Ihe of Man, who ſummon the Court, 


for the ſeveral ſheadings, are the lords bailiffs, called by 
that name; and every Moor has the like office with our 
bailiff of the hundred. King's De/crip. Ilie of Man. 
MOOT, from the Sax. Motinn, placitare, to treat 
or handle.] A term in the Inns of Court, fignifyiag the 


- 


. exerciſe of arguing of cates; which young barriſters and 


itudents uſed to perform at certain times, the better 10 
enable them for the practice and defence of client; 
cauſes. The place where Moot caſes were argued, was 
anciently called the Moot-hall : and in the Inns of Court 
there is a bailiff of the Moot yearly choſen by the 
benchers, to appoint the Mootmen for the Inns of Chan- 
cery ; and keep accounts of the performances of excr. 
ciſes, both there and in the houſe, Orig. Juridicial. 212. 

MOOTA CANUM, Apack of dogs. Covvel. 

MOOTMEN, Thoſe who argue the reader's caſ::, 
called Moot-caſes, in the Inns of Chancery, in the term- 
time, and in vacation. See It. 

MORA, A Moor, or barren and unprofitable pron, 
derived from the Sax. mor, ſignifying a'io marthla: d. 
Mon. Angl. tom. 2. p. 50: 1 J. 5. Alio a heath. Flea, 
Bb. . | 

MORA MUSSA, A watery or boggy moor; a mo— 
raſs; and ſuch in Lancaſbire they call mos; meory a is 
uſed in tae ſame ſenſe. Mor. Augl. tom 2. b. 306. 

MORATUR IN LEGE, ls the fame with ns- 
ratur, and fignifies as much as he demurs; becauſe the 
party goes not forward in pleading, but refts or abide; 
upon the judgment of the Court, in a certain point, as 
to the ſuſſiciency in law of the declaration or plea of the 
adverſe party; who deliberate_ and take time to argue 
and adviſe thereupon, and then determine it. Co. Liz, I. 
See title Demurrer, | 


MORETUM, A fort of brown cloth. with which caps 
were formerly made. Mat. Paris, anno 1258. 


MORGANGINA or MORGANGIVA, from Sax. 
morgen, the morning, and gz/ar, to give. ] The gift on the 
wedding day. Dower, or rather dowry - 87 /pon/a w 
Suum ſupervixerit, dotem et maritationem ſuam, cartarum it- 
ftrumentis, vel teſtium exhibitionibus et traditam, ger petu— 
aliter habeat et morganginam /uam. LL. Hen. I. c. 11,70. 
ln ſome books it is writ morganegi/a, morgingab. &c. 
In Leg. Canuti apud Brompton, it is writ morgagifa, c. 99. 
It ſignifies literally donum matutinale ; and it is what we 
now call dowry money, or that gift the huſband preſents 
to his wife on the wedding-day. It was uſually the 
fourth part of his perſonal eſtate ; not here, but among |t 
the Lombards. Du Cange in v. Morganegiba. Comwel, 

MORIAM, Fr. morion; cafis | A head-piece It 
ſeems to be derived from the Italian fiene; ſee tai, 
4I5 P. M c. 2. 

MORINA, Morrain; an infectious diſtemper in cat- 
tle. It alſo fignifies the wool of ſick ſheep, and thoſe 
dead with the murrain. Fleta, lib 2. c. 79. par 6. 

MORLING, or MORTLING, That wool whicl: is 
taken from the ſkin of dead ſheep, whether being killed 
or dying of the rot. See fats. 4 Ed 4. c. 2 3: 27 
II. 6. c. 2: 3 fac. I. c 18: 14 Car. 2. c. 88. and tiile 
Shorling a 

MOROSUS. Marſhy; fee Mora. 

MORSELLUM 
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MORSELLUM or MORSELLUS TERRE, A 
ſmall parcel or bit of land. Charta 11 H. 3: Mat. Pa- 
ris, 438: Mon. Angl. 282. . 

MORTARIUM, A light or taper ſet in churches to 
burn over the graves or ſhrines of the dead. Conſuetud. 


. Farendon, MS. fol. 48. 
Don. Fareneone NCESTOR ; See Aſiſe of Mort- d an- 


ceſter. | 
MORTGAGE, 


MorRTGAGIUM, ve! mortuum vadium; from mort, mor- 
zuus and gage, pignus.] Apawnof land or tenement, or any 
thing immoveable, laid or bound for money borrowed, to 
be the creditor's for ever, if the money be not paid at the 
day agreed upon; and the creditor holding land and te- 


nement upon this bargain, is called Tenant in Mortgage. 


Of this we read in the Grand Cuſtumary of Normandy, 
c. 313, which ſee. Clanvil likewiſe, J. 10. c. 6, de- 
fineth it thus: Mortuum vadium dicitur illud, cujus fruc- 
tus vel redditus interim percepti in nullo ſe acquietant. So 
that it is called a dead gage, becauſe whatſoever profit it 
yieldeth, yet it redeemeth not itſelf by yielding ſuch 
profit, except the whole ſum borrowed be paid at the 
day, See Skene de verb. fignif. verb Mortgage. He 
who pledgeth this pawn or gage, is called the Morigagor, 
and he who taketh it the Morrgagee. Weſt. Symbol. p. 2. 
title Fines, $145. This if it contain exceſſive uſury, is for- 
bidden by Hat. 37 H. 8. c. 9. But it is called Mortgage, 
becauſe, if the money is not paid at the day, the land 
moritur to the debtor, and is forfeited to the creditor. 
Corel. 


I. Of the Origin, Nature, and ſeveral Kinds of 
Mortgages. 

II. What ſhall be deemed a Mortgage, or an E/tate 
redeemable ; and of the diſtiudt Intereſts of Mort - 
gagor and Mortgagee. 

III. Of the Equity of Redemption and Forecleſure; 
aud of the Manner of redeeming and foreclaſiug. 


I. Tux notion of mortgaging and redemption ſeems 
to be of Jewiſh extraction, and from them derived to 
the Greeks and Romans; the plan of the Moſaic law 
conſtitutes a juſt and equal Agrariau, that the lands may 
continue in the ſame tribes and families, and the people 
might not be diverted by any exotic arts and inven- 
tions from the exerciſe of agriculture, in which innocent 
employment they. were to be continually educated ; 
therefore whoever were compelled by want to fell, could 
transfer no eftate in the lands, farther than to the next 
general jubilee, which returned once in fifty years ; 
wherefore they computed till the jubilee, that, according 
to the diſtance from thence, ſuch was the intereſt that 
could be transferred to the buyer; but the vendor had 
power at any time to redeem, paying the value of the 
lands to the jubilee; but though he did not redeem it at 
the year of jubilee, yet the lands came back again free 
to the vendor and his heirs. Cumeus, 11, 12. 

Eut our notion of mortgaging and redemption ſeems 
to have come more immediately from the civil law ; 
therefore it will be neceſſary herein to conſider the diſ- 
tinctions in that law between pledges and things hypo- 
thecated. Juſtin. $92. 

The pignus or pledge was, when any thing was obliged 
9 and the poſſe ſſion paſſed to the creditor. 

OL. II. 
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The hypotheca was, when the thing was obliged 
for money lent, and the poſſeſſion remained with the 
debtor. Now in caſe of goods pignorated, the creditor 
was obliged to the ſame diligence in keeping them, as 
he uſed about his own ; ſo that if the goods were loſt 
by the negligence of the creditor, an action lay as for a 
depoſite ; for the property being transferred to the cre- 
ditor for a particular purpoſe, he was to keep them as 
his own. See this Dictionary, title Bailment. 

If the debtor did not redecm the thing pledged, the 
creditor was to forecloſe the redemption of the debtor ; 
and if the money was not paid, the creditor had his a0 
pignoritia, or hypothecaria ; which, when he had purſued, 
and obtained ſentence thereon, he might ſell as his own 
property ; but there was this difference between the 
actio fignoritia and hypothecaria ; that the atio pignoritia 
was -nly againſt the perſon of the debtor to. forecloſe 
him, becauſe the pignus was already in the poſſeſſion of 
the creditor; but the aiio hypothecaria was tam in rem, 
gram in perſonam, and was given ad pignus preſeguendum, 
contra quemcungue pofſefſorem ; becauſe herein the creditor 
had not the poſſeſiion of the pledge, but it remained to 
the debtor; and until ſentence was obtained in theſe 
actions, the creditor could not obtain the property of 
the pledge; and if the money was paid before ſentence, 
the pledge was ſubje& to redemption : and where the 
ſame thing was pledged to ſeveral, thoſe were ſaid to be 
potiores in pignore, to whom the things were firſt hypothe= 
cated. Digeſt. lib. 20. tit. 6: Corvin. 269, 270, 271. 

If the money was tendered or paid to the creditor, the 
contract of pignoration was diſſolved, and the debtor 
might have the pledge back, as a thing lent; which 
ſeems to have introduced the notion among us of the 
debtor's right to redemption ; and with them the uſucap- 
tion, or the right of preſcription, did not extinguiſh 
the pledge, unleſs a ſtranger had held it for thirty 
years, or the debtor had held it for forty years. Digef. 
lib. 20. tit. 6. 

In the feudal law the rule was, Feudalia, invito domino, 
aut agnatis, non recte ſubjiciuntur bypothece, quamwvis fruce 
tus poſſe efſe receptum eft ; and the reaſon of this rule was, 


becauſe the feud was filled with a tenant from the lord's 


original bounty, on whom he depended for his perſonal 
ſervice in war and peace; therefore the feudatary could 
not obtrude a tenant on him without his leave, who might 
be leſs capable of thoſe ſervices; for which reaſon, as 
the tenant could not originally aliene without licence, ſo 
he could not mortgage. Corwin. 268, See Fonblangque*s 
Treat. Eg. lib. 3.c.1.51-. 

But when a licence of alienation was given about the 
time of Hen. III, and it became a maxim in law, that the 
purity of a fee-fimple imported a power of diſpoſing of 
it as the owner pleaſed ; there were two ways of mort- 
gaging lands introduced, which Littleton diſtinguiſhes by 
the names of vadium wvivum, living pledge, and vadium 
mortuum, dead pledge. g H 3.32: 18 Ed 1. 

Blackſtone claſſes theſe eſtates held in pledge among 
eſtates defeaſible on condition ſubſequent, and divides 
them as above into vivum and mortuam vadium. See 
2 Comm. c. 10; Ul. p. 157. : 

Vivum vadium, or living pledge, is, when a man bor- 
rows a ſum, ſuppoſe 200l, of another, and grants him an 
eſtate, as of 20/. per ann. to hold, till the rents and pro- 
fits ſhall repay the ſum ſo borrowed. This is an eſtate 
conditioned to be void as ſoon as ſuch ſum is raiſed, 
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And in this caſe the land or ledge is faid to be living; 
it ſubſilts and ſurvives the debt, and immediately on the 
diſcharge of that, reſults back to the borrower. This 
ſeems to be the ancient way of pledging lands ; for they 
held, that lands could not be hypothecated ; therefore 
they uſed to ſubje the u/u/rudus, which continued ori- 
ginally during the life of the feudatary ; but when there 
Was a free liberty given of alienation, then the feudatary 
could pledge the gſfructus of the land at pleaſure; but 
becauſe, by this way of pledging, the lender received his 
money by degrees, and in ſmall parcels, which was very 
troubleſome; and thoſe that lend money to uſury, are 
generally willing to receive the whole in a groſs ſum; 
therefore this way of pledging is now out of uſe. Ca. 
| Lite. 205: See Madd. Formal. 136. 

But mortuum vadium, à dead pledge, or Mortgage, 
{which is much more common than the other, ) is where a 
man borrows of another a ſpecitic ſum, e. g. 200. and 


grants him an eſtate in fee, on condition, that if he, the | 


mortgagor, ſhould repay the mortgagee the ſaid ſum of 
2co/.on a certain day mentioned in the deed, that then 
the mortgagor may re-enter on the eſtate ſo granted in 
pledge; or, as is now the more uſual way, that then the 
mortgagee ſhall re-convey the eſtate to the mortgagor. 
2 Comm. 158. 

The vadium mortuum is fo called by Littleton, becauſe it 
is doubtful, whether the feoffor will pay the money at 
the day limited or not; and if he do not pay, then the 
land, which is but in pledge upon condition, for the pay- 
ment of the money, is, in ſtrictneſs of law, taken from 
him for ever, and ſo dead to him; and the mortgagee's 
eſtate in the lands is then nolonger conditional, but abſo- 
lute; and if he do pay it, then the pledge is dead to the 
tenant of the land. Litt. & 332: Co. Lit. 205. 

So long as the eſtate of the mortgagee continues con- 
ditional, that is, between the time of the lending the 


money and the time allotted for pay ment, the mortgagee . 


is called Tenant in Mortgage. Litt. $ 332. But as it was 
formerly a doubt, whether by taking ſuch eſtate in fee 
it did not become liable to the wite's dower, and other 
incumbrances of the Mortgagee ; though that doubt has 
been long ago over-ruled by our Courts of Equity; (ſee 
P92 III;] it therefore became uſual to grant only a long 
term of years by way of Mortgage; with condition to be 
yoid on repayment of the Mortgage-money ; which courſe 
has been Bee pretty generally continued; principally be- 
cauſe on the death of the mortgagee ſuch term becomes 
veſted in his perſonal repreſentatives, who alone are en- 
titled in equity to recezve the money lent, of whatever 
nature the Mortgage may happen to be. 2 Comm. 158. 
Of theſe Mortgages therefore we ſee there are two 
ſorts; iſt, Of the freehold and inheritance; and 2dly, 
Of terms for years. Maddox, 318, 319. 
iſt, Of the freehold and inheritance; and here the an- 
Cient way was to make a charter of feoffment, on con- 
dition that if the feoffor or his heirs paid the ſum to the 
feoffee or his heirs, he ſhould re-enter and re- poſſeſs; 
and ſometimes the condition was contained in the char- 


ter of feoffment, and ſometimes it was defeaſanced by 


another charter, as may be ſeen in the old forms. Mad- 
dox, 318, 319. OE 

For as a man might annex a condition to his feoffment, 
for cujus eſt dare, ejus eſt diſponere, ſo he might annex a 
condition by another deed, bearing date, and executed 


at the ſame time; for, being executed at the ſame time 
it is really but one and the ſame diſpoſition, g ee 
tinenti fuunt ineſſe videntur; but a defeaſance or condition 
annexed after the feoffment executed comes too late: 
becaule the livery coram paribus atteſting the iofeudation, 
in which there 15 no condition, the tenant muſt hold the 
land according to the tenure of the invelliture : but 
rents, annuities or warranties that are things execuory, 
may be defeated by defeaſances made at the time of their 
creation, or any time after; becauſe there is not any 
neceſſity of the notoriety of livery to make an inveſliture; 
therefore being created by deed only, they may be de- 
feated or deſtroyed by deed alone. Co. Lite. 220, 227, 
Theſe ſorts of conveyances were ſubject to ſome in- 
conveniences ; as if the money were not paid at the day, 
ſo that the eſtate became abſolute, the eſtate was thence- 
forth ſubject to the dower of the feoffee, and all other 
his real charges and incumbrances ; for though if the 
feoffor performed the condition, then he might re-enter, 
and re- poſſeſs himſelf in his former eſtate, and conſe. 
quently was in above all the charges and incumbrances 
of the feoffee; yet if he did not literally perform the con. 
dition by payment of the money at the day, then the 


eſtate was legally ſubje& to the charges and incum. 


brances of the feoffee, though the money was afterwards 
paid to, and the eſtate re-conveyed by the feuitee, Co. 
Lit. 221, 222. | 

But the Courts of Equity, as they grew in power, have 
ſet this matter right; and have maintained the right of 
redemption, not only againſt tenant in dower, and the 
perſons who come in under the feoffee, bur even againſt 
the tenant by the curteſy, and lord by eſcheat, that are 
in the po? ; becauſe the payment of the money doth, in 
the conſideration of equity, put the feoffor in /atu quo; 
ſince the lands were originally only a pledge for the 
money lent. Hard. 465. See po III. 

2d, As to Mortgages by way of cresting terms, this 
was formerly by way of demiſe and re-demiſe. As for 
example; A. borrowed money ot B. thereupon A. would 
demiſe the lands to B. for a term of 500, Cc. years ab- 
ſolutely, with common convenants againit incumbrances, 
and for farther aſſurance; and then B. would, the day 
after, re-demile to 4. for 499 years, with condition to 
be void on non-payment of the money at the day t0 
come; this manner of mortgaging came in after the 
21 H. 8. for fallifying recoveries, when there was a 
fixed intereſt ſettled in terms for years; and was el. 


teemed beſt for the mortgagor, to avoid all manner cf 


pretenſion from the incumbrances and dower of tie 
feoffee in Mortgage; and was reputed beſt for the 
mortgagee, to avoid the wardſhip and feudal duties of the 
tenure ; and was only inconvenient in this, that if the ſe- 
cond deed were loſt, there appeared to be an abſolute 
term in the mortgagee. 3 New Abr. 633. 

And this is now the common method, wiz. by a de- 
miſe of the land for a term, under a condition to be 
void on the payment of the Mortgage money and inte- 
reſt; and a covenant is inſerted at the end of ſuch deeds, 


that, till default ſhall be made in the payment of the 


money, that the mortgagor ſhall receive the rents, iſſues 
and profits without account. 3 New Abr. 633. 

This has been ruled to create a tenancy at will to the 
mortgagor ; but if the mortgagor dies, the tenancy at 
will is determined till there is a receipt of inteteſt ** 
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the heir, which ſeems to make him alſo tenant at will to the 
mortgagee. Raym, 147. In a late caſe however it was 
held, that the mortgagor has no intereſt in the premiſes 
but by the mere indulgence of the mortgagee : he has 
not even the eſtate of a tenant at will, for he may be 
prevented from carrying away the emblements or the 
crops which he himſelf hath ſown. Mz v. Gallimore, 
Dougl. 266, (279) : Keech v. Hall, Id. 21. See pot II. 
za, But now the laſt and beſt improvement of Mort- 
ages ſeems to be, that in the Mortgage deed of a term 
fr years, or in the aſſignment thereof, the mortgagor 
ſuould covenant for himſelf and his heirs, that if de- 
fault be made in the payment of the money at the day, 
that then he and his heirs will, at the coſts of the mort- 
gagee and his heirs, convey the freehold and inheritance 
of the mortgaged lands to the mortgagee and his heirs, 
or to ſuch perſon or perſons (to prevent merger of the 
term) as he or they ſhall direct and appoint; for the re- 
verſion, after a term of years, being of little worth, and 
yet the mortgagee for want thereof continuing but a 
termor, and ſubjeQ to forfeiture, &c. and not capable of 
the privileges of a freeholder, therefore where the mort- 
gagor cannot redeem the land, it is but reaſonable the 
mortgagee ſhould have the whole intereſt and inherit- 
ance of it, to diſpoſe of as abſolute owner. 3 New 
Abr. 633. 


il. WHATEveR clauſes or covenants there are in a 
conveyance, though they ſeem to import an abſolute diſ- 
polition or conditional purchaſe, yet if, upon the whole, 
it appears to have been the intention of the parties, that 
ſuch conveyance? ſhould only be a Mortgage, or paſs an 
eſtate redeemable, a Court of Equity will always con- 
ſtrue it ſo. 1 Fern. 183, 268, 394. And the mortgagor 
ſhall be allowed to redeem, notwithſtanding any conditign 
that it ſhould, in any future event, operate asa purchaſe. 
2 Vern, 84: 1 Fern. 488. 476: 1 Ch.Ca.1: Finch. Rep. 
376. But fee 1 P. I u. 268: 2 At. 494: Taſburgh v. 
EFechin, Bro. P. C.: and Poxvell on Mortgages, 31. A 
Mortgage will not however be eaſily preſumed, againit 
an abſolute conveyance, eſpecially if che poſſeſſion has 
gone along with the conveyance. Forre/?. 61. But parol 
evidence is admiſſible to ſhow or explain the real inten- 
tion and purpoſe of the parties, though the conveyance 
be abſolute. See Pre. Cb. 526: 2 Ah. 98: 3 4th. 388. 

Where the condition of a Mortgage is, that the mort- 
gagor ſaould redeem during his life, or that the mort- 
gagor, and the heirs of his body, ſhould redeem, yet 
equity will admit the general heir of ſuch mortgagor 
to a redemption ; becauſe this can be no purchaſe, fince 
there is a clauſe of redemption ; and when the land was 
originally only a pledge for money, if the principal and 
Intereſt be offered, the land is free; and it would be 
very hard, that it ſhould be in the power of the ſcriv- 
ener, or griping uſurer, by ſuch impertinent reſtrictions, 
to elude the jullice of the Court. 1 Fern. 33, 190: 
2 Chan, Ca. 147. : 

Put if a man borrows money of his brother, and agrees 
to make him a Mortgage, and that, if he has no iſſue 
male, his brother ſhould have the land ; ſuch an apree- 
ment, made out by proof, will be decreed in equity. 
I Vern; 193. : 

4. in conſideration of 1000/. made an abſolute con- 
veyance to B. of the reverſion of certain lands after two | 


lives, which, at that time, were worth little more; and 
by another deed, of the ſame date, the lands were made 
redeemable any time during the life of the grantor only, 
on payment of 1000. and intereſt; A. died, not having 
paid the money; and it was held by Lord K. Nottingham, 
that his heir might redeem, notwithſtanding this reſtric- 
tive clauſe, and that it was a rule, Once a Mortgage, and 
always a Mortgage ; and that B. might have compelled 
A. to redeem in his life-time, or have forecloſed him; 
but, on a re-hearing, Lord North reverſed the decree 
on the circumſtances of this caſe ; for it appeared by 
proof, that 4. had a kindneſs for B. and that he mar- 
ried his kinſwoman, which made it in the nature of 2 
marriage-ſettlement : he likewiſe held, that B. could 
not have compelled A. to redeem during his life, which 
made it more ſtrong. 1 Vern. 7, 192, 214, 232: 2 Vent. 
364. S. C. where it is ſaid, that Lord Norih's decree 
was affirmed in the Houſeof Lords. See alſo Hard. 511. 

If 4. mortgage lands to B. worth 15. per ann. for 
ſecuring 200/. and at the ſame time B. enters into a 
bond, conditioned, that if the 200/. and intereſt is not 
paid within a year, then he to pay £. his executors or 
adminiſtrators, the further ſum of 78/. in full for the pur- 
chaſe of the premiſes, Sc. and 4. dies within the year, 
and the money 1s paid the next day after, the Mortgage 
is forfeited to his adminiſtrator ; yet A.*s heir may re- 
deem paying the 200/. and likewiſe the 78“. that was 
paid to the adminiſtrator. 1 Fern. 488. 

So where A. for 5501. made an abſolute aſſignment of 


a church leaſe for three lives to B, and B. by writing 


under his hand agreed, that if A. paid 600/. at the end 
of the year, B. would convey; B. died, leaving C. his 
ſon and heir ; two of the lives died, and the leaſe was 
twice renewed by C. and his father; and though it was 
near twenty years fince the conveyance was made, yet 
the Maſter of the Rolls decreed a redemption on pay- 
ment of 550/. and the two fines. 2 Fern. 84. 

A. lends money to B. to carry on certain buildings, 
and takes a Mortgage from him to ſecure 1600/7. with 
intereſt ; and bv another deed, executed at the ſame time, 
takes a covenant from B. that he ſhould convey to him, 
if he thought fit, ground-rents to the value of 1600/. 
at the rate of 20 years? purchaſe; and, on a bill brought 
to redeem, the Maſter of the Rolls decreed a redemp- 
tion on payment of principal, intereſt, and coſts, without 
regard to that agreement, but ſet aſide the ſame as 
unconſcionable; for a man ſhall not have intereſt for 
his money, and a collateral advantage beſides for the loan 
of it, or clog the redemption with any by-agreement. 
2 Fern. 520. 

But though theſe and ſuch like reſtrictions are relieved 
againſt, to make them anſwer the primary intention of 
the parties; yet if A on a Mortgage lends money at 51. 
per cent. but agrees in the deed, that if the money were 
paid within three months after it became due, that he 
would accept of 41. per cent. and the mortgagor neglects 
to pay the intereft within the time, equity will not re- 
lieve him, but he mult pay 5/. per cent. for though the 
Court relieves againſt unreaſonable penalties, yet this is 
not ſo, for the mortgagee might have refuſed to lend 
his money under 5/. per cent. Preced. Chanc. 160: 1 
P. m. 65 3. See pet III. ad finem. 

So if the mortgagee deviſes that the mortgagor ſhould 
be remited part of his Mortgage money, provided he 
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pays the principal and intereſt within three days after 
his decaſe ; if the condition be not performed, the re- 
mittance 1s loſt ; becauſe, being a voluntary bounty, and 
not ex debito juſtitiæ, the party muſt take it as it is li- 
mited, for cujus eſt dare, ejus eſt diſponere ; and the Court 
cannot relieve in this caſe, after the day. 1 Chan. Ca. 52. 
But where in a Mortgage there was a proviſo, that if 
the intereſt was behind fix months, that then the intereſt 
ſhould be accounted principal, and carry intereſt; this 
by Lord Cowper was decreed to be a vain clauſe, and of 
no uſe; and he ſaid, that no precedent had ever carried 
the advance of intereſt ſo far, and that an agreement 
made at the time of the Mortgage, will not be ſufficient 
to make future intereſt principal; but, to make intereit 
principal, it is requiſite that intereſt be firſt grown due, 
and then an agreement concerning it may make it prin- 
cipal. 2 Salt. 499. | 
The mortgagor, before forfeiture, and whilſt it re- 
mains uncertain, whether he will perform the condition 
at the time limited or not, hath the legal eſtate in him; 
allo after forteiture he hath an equity of redemption ; ſo 
that he is ſtil] conſidered as owner and proprietor of the 


eſtate, until the equity of redemption be forecloſed ; 


therefore may make leaſes or any ſettlement thereof, 
which will bind his equity of redemption. (But they 


will not bind the mortgagee, unleſs he is a party to the 
leaſe, Sc.) See ante l. f 


I is ſaid, that a tenant in tail of an equity of redemp- 


tion may deviſe it for payment of debts, 1 Vern. 41. 
Turner v. Gwim., | 

If a man mortgages his land, and (as is uſual) ſtill 
continues in poſſeſſion, and levies a fine, and five years 
pals, yet the mortgagee is not barred ; for though the 
mortgagee be in reality oyt of poſſeſſion, yet when that is 
done by conſent of both parties, and the nature of the 
contract requires it ſhould be ſo ; while the intereſt is paid, 
It is againſt the original deſign of the contract, that any 


act of the mortgagor (except the payment of the money) 


ſhould deprive the mortgagee of his ſecurity ; and is no 
Jeſs than fraud, which the law will not countenance. 
1 Sid. 460: 1 Vent. 82: Carth. 101, 414: 2 Keb. 5 22. 

As the mortgagor, being conſidered only as tenant at 
will (or rather /4e a tenant at will) to the mortgagee, 
cannot, by his act, defeat the intereſt of the mortgagee, 
otherwiſe than by payment of the Mortgage-money ; 
ſo neither can the mortgagee defeat the mortgagor of 
his equity of redemption ; therefore if a mortgagee in 
fee ſuffers a recovery, this, even at law, ſhall not bind 
the mortgagor's right of entry, upon performance of 
the condition; but if the mortgagor had been a party to 
the recovery, then his right had been bound, not only 
on account of the recompence in value, but becauſe he 
is eſtopped by the recovery to claim the land againſt 
the recoveree or his heirs, when he was called in, before 
the judgment given, to defeat his title, and could not 
do it. Palm. 135 : Cro. Jac. 593. 


So if a mortgagee be diſſeiſed, and the diſſeiſor levies 
a fine, and five years paſs after the proclamations, though 


the mortgagee is hereby barred, yet if the mortgagor pays 
or tenders his money, he has five years to proſecute his 
right, by the ſecond ſaving in the ſtatute 4 Hen. 7. c. 24, 
becauſe his title did not accru* till payment of the money. 
Flew, 373» as See title ine, 


As to the nature of the eſtates of the mortgagor and 
mortgagee ; it ſeems to be at length ſettled, that as the 
mortgagee is conſidered as holding the eſtate, merely in 
the nature of a pledge or ſecurity for payment of his 
money, a Mortgage, though in fee, (the legal eſtate in 
which deſcends to the heir at law,) is conſidered, in equity, 
only as perſonal eſtate. Fonbl. Treat: Eg. lib. 3. c. 1, 
$3& 13, in u. 

Hence as the mortgagor, till the equity of redemp. 


tion be forecloſed, is conſidered as owner of the land, it 


was ruled, where a bill for redemption was brought 
againſt a mortgagee in poſſeſſion, ard a decree accord- 
ingly, that the mortgagee, before the account taken, 
having preſented to a church that became void, ſhould 
revoke his preſentation, and preſent ſuch a perſon as the 
mortgagor or his vendee (he having contracted to (cl!) 
ſhould appoint. Preced Chanc. 71: 2 Fern. 401. $0 


even though nothing but the advowſon is mortgaged, ard 


the deed contain a covenaut that on any avoidance the 
mortgagee ſhculd preſent. 3 .4t#. 559. For, in ſuch cafe, 
though the preſentation is not deemed the ſubject of 
value, and therefore cannot be brought into the account, 
it might be a benefit beyond the ſecuring of the princi- 
pal debt and lawful intereit thereon; which deciſion 
over-rules that in 2 P. Vs. 403. The mortgagee may 
however grant leaſes of the premiſes, and avoid ſuch leafes 
as have, ſince his Mortgage, been granted without his con- 
ſent by the mortgagor. Treat Eg. lib. 3. c. 1.43. 

As to the ellate of the mortgagor, though formerly 
doubted whether he had more than a right of redemp— 
tion, it is now eſtabliſhed that he hath an actual eſtate in 
equity, which may be deviſed, granted. and entailed, 
and of which there is a 2% ie fratris, and a tenancy by 
the curteſy. 1 4K. 603. 

By flat. 7 W. z. c. 25, it is enated, © That no perſon 
or perſons ſhall be allowed to have any vote 1n election 
of members to ſerve in parliament, for or by reaſon of 
any truſt-eſtate or Mortgage, unleſs ſuch truſtee or mort- 
gagee be in actual poſſeſſion, or receipt of the rents and 
profits of the ſame ; but that the mortgagor, or cui que 
truſt in poſſeſſion, hall and may vote tor the ſame, not- 
withſtanding ſuch Mortgage or truſt, | f 

And by fat. ꝙ Ann. c. 5, which requires, that knights 
of the ſhire ſhould have ed. per ann. and every other 
member 3oo/. per ann. it is enacted, ** That no perſon 
ſhall be qualified to fit in the Houſe of Commons, with- 
in the meaning of the act, by virtue of any Mortgage, 
whereof the equity of redemption is in any other per- 
ſon ; unleſs the mortgagee ſhall have been in poſſeſſion of 
the mortgaged premiſes for ſeven years before the ume 
of election.“ 


III. As ſoon as the eſtate is created the mortgagee 
may immediately enter on the lands: but is liable to 
be diſpoſſeſſed, upon performance of the condition by pay- 
ment of the Mortgage-money at the day limited. And 
therefore the uſual way is to agree that the mortgagor 
ſhall hold the land till the day aſſigned for payment; 
when, in caſe of failure whereby the eſtate becomes ab- 
ſolute, the mortgagee may enter upon it, and take pol- 
ſeſſion without any poſlibility at lago of being after- 


wards evicted by the mortgagor, to whom the land is 


now for ever dead. But here the Courts of Equity in- 


| terpoſe, and though a Mortgage be thus forfcited, => 
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the eſtate abſolutely veſted in the mortgagee, at the 
Common Law, yet they will conſider the real value of 
the tenements, compared with the ſum borrowed; and 
if the eſtate be of greater value than the ſum lent there- 
on, they will allow the mortgagor, at any reaſonable time 
to recall or redeem his eſtate, paying to the mortgagee 
his principal, intereſt, and expences. And by Vat. 7 
Geo. 2. c. 20, after payment or tender by the mortgagor 
of principal, intereſto, and coſts, the mortgagee can main- 
tain no ejectment, but may be compelled to re- aſſign his 
ſecurities. See the ſtatute at length, 2%, at the end of 
this diviſion. i 

This reaſonable advantage, allowed to mortgagors, is 
called The Equity of Redemption; and this enables a 


mortgagor to call on the mortgagee, who has poſſeſſion | 


of his eſtate, to deliver it back, and account for the rents 
and profits received, on payment of his whole debt 
and intereſt; thereby turning the mortuum into a kind of 
v/vum vadium. But on the other hand, the mortgagee 
may either compel the ſale of the eſtate in order to get 
the whole of his money immediately; or elite call upon 
the mortgagor to redeem his eſtate preſently, or in de- 
fault thereof to be for ever forecio/ed from. redeeming the 
fame; that is, to loſe his equity of redemption without 
poſſibility of recall It is not, however, uſual for mort 
gagees to take poſſeſſion of the mortgaged eſtate, unlets 
where the ſecurity is precarious or ſmall, or where the 
mort2agor neglects even the payment of intereſt ; when 
the mortgagee was frequently obliged to bring an eject- 
ment and take the lands into his own hands, in the na- 
ture of a pledge, or the pignus of the Roman law already 
» alluded to; ante I. But it has now been determined 
that the mortgagee 15 not obliged to bring an ejectment 
to recover the rents and profits of the eſtate; for where 
there is a tenant in poſſeſſion by a leaſe prior to the 
Mortgage, the mortgagee may at any time give him 
notice to pay the rent to him, and he may diſtrain for 
all the rent which is due at the time of the notice, and 
alſo for all that accrues afterwards. N v. Gallimore, 
Deng. 266, (279). See Treat. Eg. lib. 3. c. 1. (8, inn. 
In general, if the mortgagee has been 20 years in 
poſſeſlion, the Court of Chancery, in conformity to the 
time of bringing an ejeQment, will not permit a mort- 


gagor to redeem; unleſs during part of the time ſuch 


mortgagor has been an infant or a married woman; or 
unleſs the mortgagee admits he holds the eſtate as a 
Mortgage, or there is ſome other ſpecial circumſtance 
which forms an exception to the general rule. 1 Eg. 
Ar. 313, B: 2 Bro. C. R. 399. See Treat. Eg. lib. 3. 
4 1. 8 7. 

Where two different eſtates are mortgaged by the 
owner to the ſame perſon, one cannot be redeemed with- 
out the other. Anh. 733. So of other ſecurities given 
1 the mortgagor to the mortgagee. See Treat. Eg. 
40. 3. c. I. 

Although, after breach of the condition, an abſolute 
ſee ſimple is veſted at Common Law in the mortgagee; 
yet a right of redemption being ſtill inherent in the land, 
till the equity of redemption be forecloſed, the ſame 
right ſhall deſcend to and is veſted in ſuch perſons as 
have a right to the land, in caſe there had been no 
Mortgage or incumbrance whatſoever ; and as an equit- 
able performance as effectually defeats the intereſt of 
the mortgagee, as the legal performance doth at Com- 


mon Law, the condition ſtill hanging over the eſtate, till 
the equity is totally forecloſed ; on this foundation it 
hath been held, that a perſon who comes in under a vo- 
luntary conveyance, may redeem a Mortgage : and 
thoug! ſuch right of redemption be inherent in the land, 


yet the party claiming the benefit of it, muſt not only 


ſet forth ſuch right, but alſo ſhew that he is the perſon 
entitled to it. Hard. 465: 1 Vern. 182, 193. 

The right of redemption is not confined to the mort- 
gagor, his heirs, executors, aſſignees, or ſubſequent in- 
cumbrancers; but extends to all perſons claiming any in- 
tereſt whatever in the premiſes as againſt the mort- 


gagor: therefore a 7 claiming under a deed void 


(as being voluntary) againſt a ſubſequent mortgagee, 
may redeem ; for the deed, though void as to the mort- 
gagee, is binding on the mortgagor. 1 Ch. Ca. 597 r 
Vern. 193. 4 fortiori may any perſon who has acquired 
for valuable conſideration an intereſt in the land; as a 
tenant under the mortgagor; or a judgment-creditor 
having previoully ſued out a writ of execution; or a 
tenant by elegit, ſtatute merchant, or ſtaple, or tenant 
by the curteſy or in dower ; or a jointreſs; the Crown 
may alſo redeem eſtates mortgaged, and afterwards 
forfeited by the treaſon, &c. of the mortgagor. Treat. 
Eg. lib. z. c. 1.58, in u. and the authorities there cited. 

As the heir at law is regularly entitled to the benefit of 
redemption, he is alſo entitled to the aſſiſtance of the 
per ſonal eſtate of the mortgagor for that purpoſe ; ac- 
cording to the doctrine. eſtabliſhed in the Courts of 


Equity, that the perſonal eſtate, in the hands of the exe-" 


cutor, ſhall be employed in eaſe of the heir, by whatever 
means the heir becomes indebted as heir; for the per- 
ſonal eſtate having received the benefit by contract- 
ing the debt, the real is conſidered only as a pledge 
for it; according to the common rule, Qui /entit commo- 
dum ſentiri debet & onus. Prec. Chanc. 477. See Treat. 
Eg. lib. 3. c. 2. $1; and this Dictionary, title Exe- 
cutor V. 6. 

And on this foundation it hath been frequently held, 
that if a man mortgage lands, and covenants to pay the. 
money, and dies, the perſonal eſtate of the mortgagor 
ſhall, in favour of the heir, be applied in exoneration of 
the Mortgage. 2 Salk. 449. 

Alſo it is held by ſome opinions, that this benefit ſhall 
not only extend to the heir at law, or heres natus, but 
alſo to an bores factus; from a preſumption, that it 13 
the intention ot the teſtator, that he ſhould have all the 
privileges of the heres natus and it has been even held, 
that an ordinary deviſee ſhall have this benefit; 1 Yern. 
37; but as to this laſt point it hath been held otherwiſe ; 
and that if 2 man mortgages his land, and deviſes it to 
J. S. or 4. for life, the remainder in tee, to B. that 
there the charge doth paſs with the eſtate, there ap- 
pearing no intention of the teſtator, that he ſhould have 
it diſcharged. 2 Chan. Ca. 84: 1 Chan. Ca. 271. This 
diſtinction however, between an heres factus and a par- 
ticular deviſee, has been long ſince over-ruled, and the 
opinion in 1 Fern. 37, is now eſtabliſhed law. 2 4th. 
436. And the deviſee of a particular eſtate ſhall not 
only have his deviſed eſtate exonerated out of the per- 
ſonal eſtate, but if there be another eſtate expreſsly de- 
viſed for payment of debts, and the perſonal eſtate be 
excepted or exhauſted, he may alſo reſort to ſuch de- 
viſed eſtate ; and that although the particular eſtate — 
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viſed to him be deviſed ſubject to the incumbrances 
| thereon. 2 P. Wins. 385. So if the perſonal eſtate be 
exempt or exhauſted, and there be no real eſtate ex- 
preſsly deviſed for payment of debts, but there be a de- 
ſcended eſtate, the deviſee of a particular eſtate ſhall have 
it exonerated out of the deſcended eſtate. 2 44. 430. 
See title Executor V. 6. | 

So if the mortgagor conveys away the equity of re- 
demption, the purchaſer ſhall not have the benefit of the 
perſonal eſtate, but muſt take it cx onere, 2 Salt. 450: 
1 Fern. 37. 

It has likewiſe been held, that the heir of the mort- 
gagor ſhall have the benefit of the perſonal eſtate to pay 
off the Mortgage, though there be no covenant in 
the Mortgage-deed for the payment thereof; becauſe 
the Mortgage-money is a debt, whether there be any 
expreſs covenant for the payment of it or not. 2 Salt. 
449: 1 Vern, 436: Preced. Chanc. 61: Becauſe the 
perſonal eſtate received the benefit. 

But where a Mortgage in fee was made redeemable at 
Mich. 1702, or any other Mich. day following on fix 
months? notice; and there was no covenant for payment of 
the Mortgage-money ; it was held by Lord Chancellor 
Cowper, that the mortgagor having deviſed his perſonal 
eſtate to his wife and daughter, and having during his 
life paid the intereſt of the Mortgage, the perſonal eſtate 
ſhould not be applied in eaſe and exoneration of the real 
eſtate for the benefit of the heir at law; for, being no 
covenant for paying of the money, there was no con- 
tract at all between them, neither expreſs nor implied; 
nor would any action lie againſt the mortgagor to ſubject 


his perſon, to compel him to pay this money; but this was 
in nature of a conditional purchaſe, ſubject to be de- 


feated on payment by the mortgagor, or his heirs, of the 
ſum ſtipulated between them, at any Mich. day, at the 
eleQion of the mortgagor, or his heirs: for here was an 
everlaſting ſubſiſting right of redemption, deſcendible to 
the heirs of the mortgagor, which could not be forfeited 
at law like other Mortgages; therefore there could be 
no equity of redemption, or any occaſion for the aſſiſt- 
ance of this Court ; but the plaintiffs might, even at law, 
defeat the conveyance, by performing the terms and 
conditions of it; which were not limitted to any parti- 
. cular time, but might be performed on any Michaclmas 
day, to the end of the world; and fince there was no 
- covenant or contract, either expreſs or implied, to charge 
the perſonal eſtate of the mortgagor, he thought there 
was no reaſon to lay the load of this debt upon that 
which was given to other perſons. Preced. Chanc. 423: 
2 Fern. 701. ; 

There is one caſe in which the Legiſlature has thought 
proper to take from the mortgagor the equity of re- 
demption, and to give the mortgagee an abſolute 
eſtate in the land; that is, where the former 15 guilty of 
a fraud upon the latter by concealing prior incum- 
| brances. For by Fat. 4 5 W.& M. c. 16, it is 
enacted, that if any perſon ſhall borrow any money, and 
for. payment thereof, or for any other valuable con- 
fideration, ſhall voluntarily give a judgment, ſtatute, or 
recognizance, and ſhall zfterwards burrow any other ſum 
of another, or for other valuable conſideration become 
indebted to ſuch other, and. for ſecuring the repayment 
and diſcharge thereof ſhall mortgage iands, or any part 
thereof, to the ſecond lender, Oc. or to any other in 


9 


truſt for or to the uſe of ſuch ſecond lender, c. and 
ſhall not give notice to the ſaid mortgagee, of ſuch pre- 
vious judgment, &c. in writing under his hand, before 
the execution of the ſaid Mortgage or Mortgages ; un. 
leſs ſuch mortgagor or his heirs, upon notice given by 
the mortgagee, his heirs, Sc. in writing, Oc. atteſted 
by two witneſſes, of any ſuch former judgment, c. 


mall within fix months pay off the ſaid jadgment, 


Sc. and all intereſt and charges, and procure the ſame 
to be vacated, c. then the mortgagor or his heirs, 
Sc. ſhall have no benefit or remedy againſt the ſaid 
mortgagee or his heirs, Oc. in equity or elſewhere; for 
redemption ; but the mortgagee ſhall hold the lands, Sg. 
for ſuch eſtate and term as was granted to the mort. 


gagee, againlt the mortgagor, and all perſons claiming 


under him, freed from equity of redemption, Oc. 
And it any perſon who ſhall once mortgage lands for 
valuable. conſideration, ſhall again mortgage the ſame 


lands or any part thereof, to any other perſon for valu. 


able conſideration, (the former Mortgage being in 
force,) and ſhall not diſcover to the ſecond mortgagee, 
the former Mortgage, in writing under his band, ſuch 
mortgagor, his heirs, Sc. ſhall have no relief or equity 
of redemption againſt the ſecond or after mortgagec, 
Sc. And ſuch ſecond or third mortgagees may redeem 


any former Mortgage, upon payment of the principal 


debt, intereſt, and colts of ſuit, to the proper mort- 
gagee, We. | 
But the ſtatute does not bar any widow of any mort- 


- gagor from her dower, who did not legally join with her 


3 > in ſuch Mortgage, or otherwiſe lawfully exclude 
erſelf. | 

It hath been held, that this ſtatute extends to afſignees 
of a mortgagee; and that if a man mortgages certain 
lands to one man, and mortgages thoſe lands uith 
fame others to another, though this ſeems to be a caſ: 
omitted out of the above ſtatute againſt clandeſtine Mort- 
gages; yet if it appears to be a contrivance to evade 
it, as if an acre or two of land were only added, this 
will not exempt it; alſo a perſon, who will take advan- 
tage of the ſtatute, muſt be an honeit mortgagee ; there- 
fore, if a man has uſed any fraud or practice in obtaining 
a ſecond Mortgage, he ſhall not have the benefit of the 
ſtatute. 2 Vern. 589, 590. 

It has been ſaid to be an eſtabliſhed rule of equity, 
that a ſecond mortgagee who has the title-derds without 
notice of any prior incumbrance, ſhall in all cafes be 
preferred; becauſe if a mortgagee lend money upon real 
property without taking the title-deeds, he enables the 
mortgagor to commit a fraud. 1 Term Rep. 762. But 
Lord Thurlow C. afterwards obſerved upon this, that he 
did not conceive that the not taking the deeds was alone 
ſafticient to poſtpone the firſt mortgagee; if it were fo, 
there could be no ſuch thing as a Mortgage of the re- 
verſion : and he held, that a ſecond mortgagee in poſſeſ- 
ſion of the title deeds was preferred only in cafes where 
the firft had been guilty of fraud or groſs negligence. 
2 Bro. C. R. 652, It ſeems however, that fraud or grol: 
negligence. would be preſumed, unleſs the mortgagee 
could ſhow that it was impoſſible for him to obtain pol- 
ſeſſion of the title-deeds, or that he had uſed the due 
and neceſſary diligence for that purpoſe. 2 Comm. 160, 
in u. See Treat. Eg. lib. 1. c. 3.44; where the rule of 
equity is thus ſtated on the ground of a folemn judg- 

ment 
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ment in the Court of Exchequerz that nothing but a 
voluntary, diſtin, and unj aitihable concurrence on the 
part of the firſt mortgagee, to the mortgagor's re- 
taining the title-deeds, ſhall be a reaſon for poſtponing 

is pri rit . | 
ye may be the value of the eſtate, it is of great 
importance to t oſe who lend money upon real ſecurity, 
to be certain that there is no prior Mortgage upon the 
eſtate ; for it bas been long ſettled, that it a third mort- 

agee, who at the- time of his Mortgage had no notice 
of the ſecond, purchaſes the firſt Mortgage, even pend- 
ing a bill filed by the ſecond to redeem the firſt, both 
the firſt and third Mortgages ſhall be paid out of the 
eſtate before any ſhare of it can be appropriated to the 
ſecond ; the reaſon aſſigned is, that the third, by thus 
obtaining the legal eſtate, has both law and equity on 
his fide, which ſuperſede the mere equity of the ſecond. 
And even Lord Hale held it right, that the third, ſhould 
thus ſeize what he called tabula in naufragio, a plank in the 
ſhipwreck, and ſo leave the ſecond to periſh. Seez Yentr, 
337: 1 C. C. 162, 36, 149. But among mortgagees, 
where none has the legal eſtate, the rule in equity is guz 
prior eft tempore potior eft jure. 2 P. Wis. 491: 1 Bro. C. R. 
63. See allo 2 Fern. 81, 29, 525: 2 Ath. 52, 347. If 
however the ſecond or meſne incumbrancer has obtained 
a decree for an account, a ſubſequent incumbrancer can- 
not, by buying in the firſt incumbrance, defeat the effect 


of ſuch decree. 3 4:4. 80g. See Fonblangue's Treatiſe of 


Equity, lib. 1. c. 4. F 25. Some reflections have been 
made by Mr. Chri//ian on the above doctrine, 2 Comm. 
160, in n; but it ſeems perfectly conſiſtent with the 
maxim of Jaw, vigilitamibus nou dormientibus ſervit lex. 
See Treat. Eg. lib. 3. c.3.F1- 

It is well obſerved by Black/tore, that in Glanvil's 
time, when the univerſal method of conveyance was by 
livery of ſeiſin, or corporal tradition of the lands, no 
gage or pledge of lands was good, uole(s poileſton was 
allo delivered to the creditor, tor which the reaſon given 
is, to prevent ſubſequent and fraudulent pledges of the 
fame land. Glarw. lib. 10. c. 8. And the frauds which 
have ariſen, fince the exchange of thoſe public and 
notorious conveyances for more private and ſecret bar- 
gains, has well evinced the wiſdom of our ancient law. 
2 Comm. c. 10. p. 160. 

The fat. 7 Geo. 2. c. 20, before alluded to, enaQs, 
That where any action ſhall be brought on any bond for 
the payment of the money ſecured by Mortgage, or 
performance of the covenants therein contained; or 
where any ation of ejectment ſhall be brought by any 
mortgagee, &c, for the recovery of the poſleſſion, and 
no ſuit ſhall be then depending in equity, for forecloling 
or redeeming ſuch mortgaged lands; if the perſon hav- 
ing right to redeem ſhall appear and become defendant 
in ſuch action, and ſhall, at any time pending ſuch action, 
pay unto ſuch mortgagee, or in caſe of his, her, or their 
refuſal, ſhall bring into court where ſuch action ſhall be 
depending, all the principal money and intereſt due on 
ſuch Mortgage, and allo all ſuch colts as have been ex- 
pended in any ſuit at law or in equity upon ſuch Mort- 
gage, (ſuch money for principal, intereſt, and coſts, to be 
aſcertained and computed by the Court where ſuch 
action is or ſhall be depending,) the monies ſo paid, Tc. 
ſhall be deemed and taken to be in full ſatisfaction and 
diſcharge of ſuch Mortgage ; and the Court ſhall diſ- 


charge every ſuch mortgagor or defendant of and from 
the {ſame accordingly ; and ſhall, by rule of the ſame 
Court, compel ſuch mortgagee, at the coſts of ſuch 
mortgagor, to aſſign, ſurrender, or re-convey ſuch mort- 


gaged lands, and deliver up all deeds, &c. relating to 


the title, 

And that where any bill or ſuits ſhall be filed, or 
brought in equity by any perſon having or claiming any 
eltate, right or intereſt in any lands, Sc. by virtue of 
any Mortgaze to compel the defendant to pay the 
plaintiff the principal money and intereſt, together with 
any ſum due on any incumbrance or ſpecialty, charged. 
or Chargeable on the equity of redemption; and in de- 
fault of payment to forecloſe ſuch defendant's right of 
equity of redeeming ſuch mortgaged lands, c. upon 
his admitting the right and title of the plaintiff, ſuch 
court of equity ſhall, at any time before ſuch ſuit ſhall be 
brought to hearing, make ſuch order or decree therein, 
as it might or could have made therein, in caſe the ſame 
had been regularly brought to hearing ; and all parties 
to ſuch ſuit ſhall be bound by fuch order or decree, to 
all intents and purpoſes, as if the ſame had been made at 
or ſubſequent to the hearing of the cauſe, 


This act not to extend to any caſe, where the perſon 


againit whom the redemption ſhall be prayed, ſhall (by 
writing under his hand, or the hand of his attorney, &c, 
to be delivered, before the money ſhall be brought into 
Court at law, to the attorney or ſolicitor for the other 
fide) inſiſt either that the party praying a redemption 
has not a right to redeem, or that the premiſes are charge- 
able with other or different principal ſums than what 
appear on the face of the Mortgage, or ſhall be admitted 
on the other ſide; nor to any cauſe where the right of 
redemption to the mortgaged lands ſhall be controverted 
or queſtioned, by or between different defendants in the 
ſame cauſe; nor ſhall be any prejudice to any ſubſequent 
mortgagee, or ſubjequent incumbrancer. 

It was heretofore held, that if a contract were made 
in Eugland for a Mortgage of a plantation ia the * 
Indies, no more than legal intereſt might be paid; and 
that a covenant in {ſuch Mortgage for payment of 8 per 
cent. intereſt wou!d be within the ſtatute of uſury, not- 
withftenving this were the rate af intereſt where the 
lands lay. But no this point is ſettled by at. 14 Geo. 3. 
c. 79. 4 2; which enacts, „that none of his Majeſty's 
Subjects in Crea: Britain, (hall be ſebje& or liable to any 
of the penalties or forteitures inflicted by fat. 12 Arn. 


A. 2. c. 15, againſt uſury, by receiving or taking intereſt 


for any ſum or ſums of money really and bona fide lent on 
any Mortgage, Sc. of lands in Ireland, or in the colo- 
nies or plantations in the W247 Indies, the ſecurities for 
which are made and executed in Great Britain; ſo as the 
intereſt ſo to be received or taken do not exceed the rate 


| of fix per cent. See Powell on Mortgages, v. 2. c. 5. 


A diſtinction is made in Chancery between an agree- 
ment, that the intereſt ſhall be raiſed, if not punctually 
paid, and for abatement thereof upon punctual payment. 
For in the former caſe it is conſidered as a penalty which 
the Courts of Equity will relieve againſt : but in the lat- 
ter as a condition, which mult be ſtrictly adhered to; in 
which caſe the debtor cannot have relief in equity after 
the day of payment elapſed ; becauſe the abatement is 
to be upon a condition which is not performed. 3 Burr. 
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MORTGAGE, 


If the mortgagee aſſign the Mortgage, with the con- | 


currence of the mortgagor, all money really and bona fide 
paid by the aſſignee, that was due to the mortgagee, 
ſhall be conſidered as principal, and the afſignee ſhall have 
intereſt upon the intereſt then due, and paid by him, as 
well as upon the principal originally lent. 2 Ch. Ca. 67, 
68, 258: 1 Fern. 169: 2 Fern. 135. As to the other 
caſes in which intereſt thall become principal, ſee Poxwe// 
on Mortgages, ii. c. 5. 

A remainder-man can force the tenant for life to keep 
the intereſt down if the land be charged; but cannot 
direcily compel him to redeem, though indireQly he 
may, by purchaſing in the Mortgage ; when the tenant 
for life muſt pay one third, or part with the poſſeſſion. 
Rep. Eq. 69. | 

For further matter relative to Mortgages, ſee Poxvell 
on Mortgages: Bac, Abr: Vin. Abr: Treat. Eq: and 

Com. Dig. i 5 

MORTGAGOR, Is he who mortgages or pawns 
the lands; as he to whom the mortgage 1s made is 
called the Mortgagee. | 
' MORTH, Murder; Sax. north, death. Morthlaga, 
a murderer or manſlayer. Morib-lage, homicide or mur- 
der, &c. 

 MORTITIVUS, Dead of the rot, applied to ſheep 
and lambs. Mon. Angl. ii. 114. . 


MORTMAIN, manus mortna, from the Fr. mort, mors 
and maine, manus — Cowell, Skene, Hottoman.] An alien- 
ation of lands and tenements to any guild, corporation or 
fraternity, and their ſucceſſors, as biſhops, parſons, vi- 
cars, &c; which could never be done without the King's 
licence, and that of the lord of the manor, or of the 
King alone, if it be immediately holden of him. 'The 
reaſon of the name may be deduced from hence; becauſe 
the ſervices, and other profits due, for ſuch lands, as eſ- 


cheats, c. ſhould not without ſuch licence come into a 


dead hand, or into ſuch a hand as it were dead, and fo 
dedicated unto God, or pious uſes, as to be abſtractedly 
different from other lands, tenements, or hereditaments, 
and never to revert to the donor, or any temporal or 
common uſe. Magna Charta, c. 36. 

Polydore Virgil, in the ſeventeenth book of his Cyro- 
zicles, mentions this law, and gives this reaſon of the 
name; Et legem hanc manum mortuam vocarunt, quod res 
ſemel date collegiis ſacerdotum, non utique rurſus denderentur 
velul mortue, hoc eft, ufui aliorum mortalium in perpetuum 
adeptæ effent. Lex diligentur jervatur, fic, ut nihil pas 
fionum ordini facerdotali a quoguam detur, nift regis permiſ/ 
but the ſtatutes of Mortmain are in ſome manner 


abridged by fat. 39 Elix. 2 which the gift of lands, 


ec. to hoſpitals is permitted, without obtaining licences 
in Mortmain. But ſee pe. 

Hottoman, in his Commentaries, De verbis Feudalibus, 
verbo Manus mortua, hath theſe words; Manus mortua 
locatio e, que uſurpatur de iis, quorum pofſſio (ut ita di- 
cam) immortalis eſt, quia nunquam heredem habere deſiaunt : 
Qua de cauſa res nunguam ad priorem dominium revertitury 
nam manus pro poſſeſſrone dicitur mortua per antiphraſin fro 
immortali, &c. Petrus Belluga in jpeculo Principum, fol. 
76.—FJus amortizationis eſt licentia capiendi ad manum 
mortuam : to the ſame effect read Caſſan. de Conſuet. 
Burgund. p. 348, 387, 1183, 1185, 1201, Sc. Skene de 
verb. ſignif, ſaith, Dimittere terras ad manum mortuam eſt 


MORTMAIN. 


idem atque dimittere ad multitudinem five uni werſitatem, gue 
nunquam moritur, idque per antiphraſin, ſeu à contrarig 
ſenſu, becauſe commonalties never die. Cowell, 

William the Conqueror demanding the cauſe why he 


conquered the realm by one battle, which the Dane, 


couid not do by many; Frederick, abbot of St. 4lbar's, 
anſwered, that the reaſon was, becauſe the land, which 
was the maintenance of martial men, was given and 
converted to pious employments, and for the mainte. 
nance of holy votaries: to which the Conqueror ſaid, that 
if the clergy were ſo ſtrong, that the realm were enfee. 
bled of men for war, and ſubje& by it to foreign inva. 
ſion, he would aid it. Therefore he took away many 
of the revenues of the abbot, and of others alſo, Se, 
418, &. See 1 1nft.2: 2 Inft. 75. 

The foundation of all the ſtatutes of Mortmain was 
Magna Charta. By c. 36, it is declared, “ That it ſhall 
not be lawful for any to give his lands to any religious 
houſe, and to take the ſame land again to hold of the 
ſame houſe, c. upon pain that the gift ſtall be void, 
and the land ſhall accrue to the lord of the fee.” This 
ſtatute is interpreted to extend to lands which a re. 
ligious houſe kept in their own hands, though they 
gave them not back again to hold of the ſame houſe. 
2 Inſt. 75. | 

But eccleſiaſtical perſons found means to creep out of 
the ſtatute, by purchaſing lands holden of themſelves, or 
by making leaſes for a long term of years, Sc. where- 
fore by flat. 7 Ed. 1, commonly called the Sratute of 
Mortmain, or de religigſis, no perſons religious or others 
whatſocver, ſhall buy or ſell any lands or tenements, or 
under the colour of any gift or leaſe, or by reaſon of 
any other title, receive the ſame, or by any other craft 
ſhall appropriate lands in anywiſe to come into Mort- 
main, on pain of forfeiture; and within a year after the 
alienation, the lord of the fee may enter; and if he do 
not, then the next immediate lord, from time to time, 
may enter in half a year; and for default of all the lords 
entering, the King ſhall have the lands fo alienated tor 
ever, and may enteoff others by certain ſervices, Oc. 

As this ſtatute extended only to gifts, alienations, Tc, 
made between eccleſiaſtics and others, they found out 
an evaſion alſo of this itatute; for pretending a title to 
the land which they meant to gain, they brought a 
feigned action againſt the tenant of the land, and he, by 
conient and colluſion was to make default, and there- 
upon they recovered the land, and entered by judgment 
of law: ſo that the ſtatute Vet. 2. 13 Ed. 1. c. 32, was 
thought neceiiary ; by which it is to be inquired by the 
country whether the demandant had a juſt title to the 
land; and if ſo, then he ſhall recover ſeiſin; but if 
otherwiſe, the lord of the fee (hall enter, &c. 

And by Hat. 34 Ed. 1. fl. 3, lands ſhall not be alien- 
ated in Mortmain, where there are mean lords, without 
their conſent declared under hand and feal ; nor (hall 
any thing paſs where the donor reſerves nothing to 
himſelf. 

Notwithſtanding all theſe ſtatutes, eccleſiaſtical per- 


ſons (not being able to get lands, by purchaſe, gift, leale, 


or recovery) procured lands to be conveyed by feott- 
ment, or in other manners, to divers e e and their 
heirs, to the uſe of them and their ſucceſſors, whereby 
they took the profits. 2 /»f. 75. To bar this, the fat. 


15 R. 2. c. 5, was made, which ſtatute enacts, “ that 
no 


MORTMAIN, 


no feofment, Ge. of any lands and tenements, advow- | 
ſons or other poſſeſſions, to the uſe of any ſpiritual per- 
ſons, or whereof they (hall take the profits, ſhall be made 
without licence of the King, and of the Lords, &c. 
upon pain of forfeiture.“ And by fat. 23 H. 8. c. 10, 
againſt ſuperſtitious ' uſes, ſorſeitures, fines, recoveries, 
rants, deviſes, c. of lands, in truſt to the uſe of any 
rin church, or to have perpetual obits, or a conti- 


nual ſervice of a prieſt for ever, or for ſixty years, Sc. 
to the prejudice of the King and other lords, as in cafe 
of lands alienated in Mortmain, ſhall be void : though 
this laſt act extends not to corporations, where there is a 
cuſtom to deviſe lands in Mortmain; as in Landen, a 
freeman that pays ſcot and lot, may devile all his lands, 


— 


in the city, in Mortmain, without licence. 1 Kl. Ar. 5 56. 

And notwithſtanding this, previous to Hat. g Ces. 2. 
c. 36, any man might give lands, tenements, Tc. to 
any perſons and their heirs, for finding a preacher, 
maintenance of a ichool, reparation of churches, relief 
of the poor, Sc. or for any like charitable utes ; though 
it was ſaid to be good policy on every ſuch eſtate to re- 
ſerve a ſmall rent to the feoffor and his heirs, when the 
ſeoffees thould be ſeiſed to their own uie, and not to the 
uſe of the feoffor ; or if a conſideration of a ſmall ſum 
be expreſſed, the 23 H. 8. cannot by any pretence make 
void the uſe, 1 Rep. 24: 11 Rep. 70: Weaad's In. 303: 
but ſee 7%. | 

A more clear and conciſe account of the riſe, progreſs, 
and effect of theſe ſtatutes will be found to be contained in 
the following extract from the Commentaries ; wel. 4. c. 18. 

Alienation in Mor!main, is an alienation of lands or te- 
nements to any corporation, ſole or aggregate, eccle- 
fialtical or temporal. But theſe purchaſes having been 
chiefly made by religious houſes, in conſequence where- 
of the lands became perpetually inherent in one cad 
hond, this hath occaſioned the general appellation of 
Mortmain to ſuch alienations; and the religious houſes 
taemſelves to be principally coniidered in forming the 
ſtatutes of Mortmain. 

By the Common Law any man might diſpoſe of his 
lands to any other private man at his own diſcretion, 
eſpecially when the feodal reſtraints on alienation were 
wor'n away; yet in conſequence of theſe, it was always 
and ſtill is neceſſary for corporations to have a licenſe in 
Mortmain from the Crown to enable them to purchaſe 
lands; for as the King is the ultimate lord of every fee, 
he ought not, unleſs by his own conſent, to loſe his pri- 
vilege of eſcheats and other feudal profits, by the veſt- 
ing of lands in tenants who can never be attainted or die. 
See F. N. B. 121. And ſuch licenſes of Mortmain ſeem 
to have been neceſſary among the Saxons, above ſixty 
years before the Norman conqueſt. Seld. Jau. Angl. I. 2. 
y 45. But beſides this general licenſe from the King, as 
lord paramount of the kingdom, it wes alſo requiſite, 
whenever there was a meſne or intermediate lord between 
the King and the alienor, to obtain his licenſe alſo, 
(upon the ſame feodal principles) for the alienation of 
the ſpecific land. And if no ſuch licenſe was obtained, 


the King or other lord might reſpectively enter on the | 


lands fo aliened ia Mortmain, as a forfeiture. The ne— 
cellity of this licenſe from the Crown was acknowledged 
by the Conflitutions of Clarendon, c. 2. (A. D. 1164) in 
reſpect of advowſons, which the monks always greatly 


— 


_— as being the ground-work of ſubſequent appro- 
or. Il, 


priations. Yet ſuch were the influence and ingenuity of 
the clergy, that notwithſtanding this fundamental pri: - 
ciple, the largeſt and molt conſiderable dotations of reli - 
gious houſes happened within leſs than two centuries 
after the Conqueſt. And when a licenſe could not be ob- 
tained, the contrivance ſeems to have been this: that 


as the forfeiture for ſuch alienations accrued in the firſt 


place to the immediate lord of the fee, the tenant who 
meant to alienate, firſt conveyed his lands to the religious 
houſe, and inſtantly took them back again, to hold as 
tenant to the monaſtery ; which kind of inſtantaneous 
ſeifin was probably held not to occaſion any forfeiture ; 
and then, by pretext of ſome other forfeiture, ſurrender, 
or eſcicat, the ſociety entered into thoſe lands, in right of 
ſuch their newly acquired ſ-igriory, as immediate lords 
of the fee. But when theſe dotations began to grow nume- 
rous, it was obſerved that the feodal ſeryices ordained 
for the defence of the kingdom, were every day viſibly 
withdrawn ; that the circulation of landed property from 
man to man began to ſtagnate; and that the lords were 
curtailed of the fruits of their ſeigniories, their eſcheats, 
wardſhips, reliefs, and the like; and therefore, to pre- 
vent this, it was ordered by the ſecond of King Henry 
III.'s Great Charters, and afterwards by that printed 
in our common Statute-book, that all ſuch attempts 
ſhould be void, and the land forfeited to the lord of the 
fee. See fat. 9 H. 3. c. 36. 

But as this prohibition extended only to religious 
Houfes, Biſhops and other Sole Corporations were not 
included therein; and the aggregate ecclefialtical bodies 
found many means to ereep out of this ſtatute, by buying 
in lands that were Sound fide holden of themſelves as lords 
of the fee, _ — evading the forfeiture; or by 
taking long leaſeNor years, which firſt introduced thoſe 
extenſive terms, for 1000 or more years, which are now 
ſo frequent in convevances. This produced the ſtatute 
ae Religiofts, flat. 7 Ed. 1, which provided that no per- 
ſon, religious or other, whatſoever, ſhould buy or ſell, 
or receive, under pretence of a gift, or term of years, 
or any other title whatſoever, nor ſhould by any art or 
ingenuity appropriate to himſelf any lands or tenements 
in Mortmain ; upon pain that the immediate lord of the 
fee, or on his default for one year, the lords paramount, 
and in default of all of them, the King, might enter 
thereon as a forfeiture. 

This ſeemed to be a ſufficient ſecurity againſt all alien= 
ations in Mortmain ; but as theſe ſtatutes extended only 
to gifts aud conveyances between the parties, the reli. 
gious Houſes now began to ſet up a filitious title to the 
land, which it was intended they ſhould have, and to 
bring an action to recover it againſt the tenant, who by 
fraud and colluſion made no defence; and thereby judg- 
ment was given for the religious Houſe, which then re- 
covered the land by ſentence of law, upon a ſuppoſed 
prior title: and thus they had the honour of inventing 
thoſe fictitious adjudications of right which are ſince be- 
come the great aſſurance of the 1 under the 
title of Common Recoveries, See this Dictionary, titles 
Fines and Recoveries. But upon this the fat. Weftn. 2. 
13 E. I. c. 32, enacted that in ſuch caſes a Jury 
ſhall try the true right of the demandants or plaintiffs to 
the land, and if the religious houſe or corporation be 
found to have it, they ſhall ſtill recover ſeiſin, otherwiſe 
it ſhall be forfeited to the immediate lord of the fee, or 
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MORTMAIN. 


elſe to the next lord, and finally to the King, upon the 
immediate or other lord's default. And the like provi- 


ſion was made by the ſucceeding chapter, 33 of the {ame | 


ſtatute, in caſe the tenants ſet up eroſſes on their lande, 
(the badges of Knights Templars and Hoſpitallers,) in 
order to protect them from the feodal demands of their 

lords, by virtue of the privileges of thoſe religious and 
military orders. So careful indeed was this Prince to 
prevent any future evaſions, that when the ſtatute of 
Dua Emprores, 18 Ed. 1, abolithed all ſub- inſeudations, 
and gave liberty for all men to alienate their lands, to be 
holden of their next immediate lord, a proviſo was in- 
ſerted, that this ſhould not extend to authoriſe any kind 
of alienation in Mortmain. See Vat. 18 E. 1, fl. I. c. 3: 
2 Inſt. got. And when afterwards the method of obtain- 
ing the King's licenſe by writ of ad quod damuum, was 
marked out by fat. 27 Ed. 1. fl. 2, it was further pro- 
vided by fat. 34 Ed. 1. ft. 3, that no ſach licente ſhould 
be effectual without the conſent of the meſne or inter- 
mediate lords, 

Yet ſtill it was found difficult to ſet bounds to eccleſiaſ- 
tical ingenuity ; for when they were driven out of all their 
former holds, they deviſed a nes method of conveyance, 
by which the lands were granted not to themſelves di- 
rely, but to nominal feoffees zo the w/e of the religions 
houſes ; thus diſtinguiſhing between the 2 and the 
»/e, and receiving the actual prohts, while the ſeiſin of the 
lands remained in the nominal feoitee ; who was held by the 
Courts of Equity {then under the direction of the clergy) 
to be bound in conicience to account to his ceftrry gue w/e 
for the rents and emoluments of the eſtate, And it is to 
theſe inventions that our practiſers are indebted for the 
introduction of uſes and truſts, the foundation of modern 
conveyancing, But they did not long enjoy the advan- 
tage of their new device, for the fat. 15 R. 2. c. 5, 
enacts that the lands which had been ſo purchaſed to 
uſes, ſhould be amortiſed by licenſe from the Crown, or 
elſe be ſold to private perſons ; and that for the ſuture, 
uſes ſhall be ſubject to the ſtatute of Mortmain, and for- 
feitable like the lands themſelves. And whereas the 
ſtatutes had been eluded by purchaſmg large tracts of 
land adjoining to churches, and conſecrating them by the 
name of church-yards, ſuch ſubtile imagination is allo 
declared to be within the compaſs of the ſtatutes of Mort- 
main, And civil or Jay corporations, as well as ecclefia- 
tical, are alſo declared to be within the miſchief, and of 
courſe within the remedy provided by thoſe ſalutary 


laws. Ard lafily, as during the times of Popery, lands 


were frequently given to ſuperſtitious uſes, though not to 
any corporate bodies; or were made liable in the hands of 
heirs and devilees, to the charge of obits, chaunteries, and 
the like, which were equally pernicious in a wel- governed 


State, as actual alienations in Mortmain; therefore at the 


dawn of the Reformation the Hat. 23 H. 8 c. 10, declares, 
that all future grants of lands for any of the purpoſes afore- 
ſa d, for a longer term than 20 years, ſhall be void. 
During all this time, however, it was in the power of 
the Crown, by granting a licenſe of Mortmain, to remit 
the forfeiture, {o far as related to its own rights, and to 
enable any ſpiritual or other corporation to purchaſe and 


hold any lands or tenements in perpetuity ; which prero- 


gative is declared and confirmed by the far. 18 Ed. 3. 


ft. 3. c. 3. Bat as doubts were conceived at the time of 


the Revolution, how far ſuch licenſe was valid, ſince 


— 


under the Bill of Rights, the King had no power to gif. 
penſe with the ſtatutes of Mortmain by a clauſe of uy 
obſtante, which was the uſual courſe, though it ſeems to 
have been unneceliary : {dee Co Li. 99 ) and as by the 
gradual declenhon of meſne fſeigniories, through the 
long operation of the ſtatute of , Emptores, the rights 
of intermediate lords were reduced to a very ſmall com. 
paſs; it was tnerefore provided by fat, 7 & 8 V. z. 
c. 37, that the Crown for the future, at its own dilcre. 
tion, may grant licenſes to aliene or take in Mortmain, 
of whomloever the tenements may be holden, 

After the diſſolution of monaſteries under Hen. VIII. 
though the policy of the next Popiſh ſucceſſor attected to 
grant a ſecurity to the poſſeſſors of abbey-lands, yet in 
order to regain ſo much of them as either the zeal or ti- 
midity of their owners might induce them to part with, 
the ſtatutes of Mortmain were ſuſpended for 20 years 
by fat. 1 G2 P. GM. c. 8; and during that time, any 
lands or tenements were allowed to be granted to any 
{piritaal corporation without any Hicenfe whatloever, 

By the Hat. 39 Ex. cap. 5, The gift of lande, Oc. 
to Hoſpitals is permitted without obtaining licenſes of 
Mortmain. See titie Hojpitals, 

Long afterwards, for a much better purpoſe, the aug. 
mentation of poor livings, it was enacted by the Sas. 
17 Car. 2. c. 3, that appropriators may annex the great 
tithes to the vicarages; and that all beneiices under 
1007. ger aun may be augmented by the purchaſe of 
lands, without licenſe of Mortmain in either calc; 
and the like proviſion hath been ſince made in favour 
of the Governors of Queen Anne's Bounty. Stat. 2 C 3 
Arn. c. 11. $ 4. See ailo Stat. 15 Car. 2. c. 17, as to 
the incorporation of Commitlioners for Bedford Level; 
and Stat, 22 C. 2. c. 6: and other ſtatutes for the ſale 
of the fee- farm rents of the Crown. It hath alſo been 
held, that the Stat. 32 H. 8. c. 10, before-mentioneq, 
did not extend to any thing but /aper/itious uſes, and 
that therefore a man may give lands for the maintenance 
of a ſchool, an hoſpital, or any other charitalle ule. 
i Rep. 24. But as it was apprehended from recent expe- 
rience, that perſons on their death-beds might make 
large and improvident diſpoſitions even, for theſe goud 
purpoſes, and defeat the political end of the ſtatutes of 
Mortmain; it is therefore enacted by „at. g Gro. 2. 
c. 36, that no lands or tenements, or money to be laid 
out thereon, ſhall be given for, or charged with, ay 
charitable uſes whatiovever, unlets by deed indented, ex- 
ecuted in the preſence of two witnetles, twelve calendar 
months before the death of the donor, and enrolled in the 
Court of Chancery, within fix months after its execution; 
(except ſtocks in the public funds, which may be trars- 
terred within fix months previous to the donor's doatn;) 
and unleſs ſuch gift be made to take effect immediately, 
and be without power of revocation : and that all ctaer 
gifts ſhall be void. The two Univerſities, thetr Col- 
leges, and the Scholars upon the foundation of te Cl. 
leges of Eton, i iucheſter, and Heftminjtcr, are excepted 
out of this act; but ſuch exemption was granted wil 
this proviſo, that no College ſhall be at liberty to Pas 
chaſe more advowſons than are equal in number to one 
moicty of the ſellows; or, where there are no fellows, 
one moiety of the ſtudents upon the reſpective founda- 
tions; and, under 5 5, the advowſons annexed to head- 


ſhips are not to be computed, See 2 Comm. c. 18. 1 
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It has been declared ſince this laſt Mortmain act, that 
there is no reſtriction whatſoever upon any one, from 
leaving a ſum of money by will, or any otter perfonal 
eltate, to charitable ules; provided it be to be continued 
as a perſonalty, and the cxccutors or truſtces are not 
obliged, or under a neceſſity of lay ing it out in land, by 
virtue of any direction of the teſtator ſor that purpoſe. 
2 Burn. Ecc. 509, title Aortmuin, ; 

Money left to repair parſonage-houſes, or to build 
upon land already in Mortmain, 3s held not to be within 
the ſtatute. 1 Bro, C. R. 444: Amvbl. 373,051, But a 
legacy to the Corporation of Queen Aunc's Bounty, is 
void, as by the rules of the Corporation it mult be laid 


out in land. 1 Bro. C. R. 13, iu u. 


The words of the above Hat. 9 Geo. 2. c. 36, are, 
« Phat no manors, laude, tenements, rents, advowlſons, 
or other hereditameuts, corporeal or tacorporeal, what- 
ſoever, nor any ſum or ſums of money, goods, chattels, 
ſtocks ia the public funds, ſecurities for money, or any 
other pe ſonal ate whatſoever, to be laid out or diſpoſed 
of in the purchaſe of any lands, tcnements, or heredita- 
ments, mall be given, granted, altered, limited, re- 
leaſe, transferred, aligned or appointed, or any ways 
cunveved or ſettled to or upon any perien or perſons, 
bodies politic or corporate, or otherwiſe, for any eltate 
er interctt whatſoever, or any ways charged or incum- 
b-red by any perſon or perſons whatſoever, in truſt, or 
tor the beneiit of any charitable uſes whatſoever z 2 
lch gift, appointment, conveyance, or ſettlement, of 
any ſuch lands, teuements, or hereditaments, ſum or 
ſums of money, or perſonal eſtate, (other than ſtocks in 
the pablic funds,) be and are made by deed indented, 
ſealed and delivered in the preſence of two or more 
credible witneſſes, 12 calendar months at leaſt before the 
death of ſuch donor or grantor, (including the davs of 
the execution and death,) and be inrolled in his Maje- 
ſty's High Court of Chancery, within fix calendar months 
next after the execution thereof ; and unleſs ſuch ſtocks 
be transferred in the public books uſually kept for the 
transfer of ſtacks, ſix calendar months at leaſt . 
tae death of ſuch donor or grantor, (including the days 


of the transfer and death): and unleſs the fame be made 


to take effect in poſſeſſion ſor the charitable uſe intended 
immediately from the making thereof; and be without 


any power of revocation, reſervation, truſt, condition, 


limitation, clauſe, or agreement whatſoever, for the be- 
neht of the donor or grantor, or any perſon or perſons 
ciaiming under him.” r And the fourth ſection of the 
ſaid act declares all gifts and diſpoſitions, ſettlements, in- 
cumbrauces, Sc. otherwiſe made, to be void to all in- 
tents and purpoſes. 

It is incident to every corporation to have a capacity 
to purchaſe lands for themſelves and ſucce/Tors; and this 
is regularly true at the Common Law. 10 Rep. 30. But 
they are excepted out of the ſtatute of Wills, fat. 34 
I. 8. c. 5; fo that no deviſe of lands to a corporation 
was then good, except for charitable uſes, by Rar. 43 
Liz. c. 4, which exception is again greatly narrowed 
by the above „at 9 Geo. 2. c. 36. So that now a cor- 
poration, whether eecleſiaſtical or lay, cannot purchaſe, 
without licenſe from the Crown, though that capacity 
ſeems to be veſted in them by the Common Law. And 
{uch charities which have not this licenſe, which is now 
granted by act of parliament, charter of incorporation, 


— — — 


or letters patent, are reduced to the neceſſity of chooſing 
from among themſelves certain perſons to be truſtees, 
and to purchaſe in their names, and to take the lands in 
truſt for the charity; for if they were bought in the 
name of the inſtitution, not being incorporated, they 
would inſtantly vet in the Crown, as a forfeiture in 
Mortmain. {{ig/more ou Charitable Uſes. 

It frequently happens that a Donor or Teſtator is not 
readily furniſhed with the correct title of the hoſpital or 
inſtitution to whoſe charitable deſigns he wiſhes to contri- 
bate ; to obviate this difficulty, it appears that a ſtatute 
was pailed, fat. 14 Elix. c. 14, evidently made for the 
venetit of Chriſt's Hoſpital, St. Thomas's, and St. Bar- 
thelemexy*s ; but including allo all other hoſpitals, de- 
claring “ that all gifts and legacies, by will, feoffment, 
or otherwiſe, for relief of the poor in any hoſpital, then 
remaining and being i %, ſhall be as valid, according 
to the true meaning of tae Donor, as if the ſaid corpo- 
ration had been rightly named.” The fame act then 
recites one preceding, and explains * that the words 
Mater or Guardian of any hoſpital mentiened therein, 
were intended and meant of all hoſpitals, Maiſan deus, 
bead-houſes, and other houſes ordained for the ſuſtenta- 
tion or relief of the poor; and ſhall be ſo expounded and 
taken for ever.“ It has been decided that the fat. 13 
Eliz. c. 10, to which this refers, extends to all manner 
of hoſpitals, whether incorporated by name of Maſter or 
Warden, or any other name; or whether a ſole corpo- 
ration, or aggregate of many. 5 Cs. 14, b.: 11 Co. 76, 
a.: Palner 216, See Highmore on Charitable Uſes. 

The faid fat. 9 Geo. 2. c. 36, has been uniformly 
conſtrued by our Courts of Law and Equity, ſo as to 
give it its full force and effect; and by no means to give 
way to thoſe ſubtleties which by degrees overturned the 
former Mortmain acts: at the ſame time that all proper 
encouragement has been given to ſuch giſts and bequeſis 
to charities, as did not manifeſily appear to be agai iſt 
the policy of this ſtatute. 

The flatute was not meant ſolely to reſtrain deviſcs 
of lands, or money to be laid out in lands, to charities; 
but has alſo been conſtrued to the protibition of any 
deviſe of lands to truſtees, to ſell them and convert the 
produce of the ſale to ſuch purpoſes; for this mode, 
though it does not ſeem ſo directly witiin the miſchief 
intended to be provided againſt by the act, might open 
a door to much fraud and evahon. See 1 Hex. 108: 
2 Fez. 52: and Attorney Gen. v. Tindal, A. D. 1764. 
cited in Highmore's Charitable Lis. 

Although, however, the ſtatute prohibits the gift of 
money or perſonal eſtate, 40 be laid out in lands for cha- 
ritable uſes, yet, as has been already hinted, money, Tec, 
given generally, is not forbidden; fo alſo the reſidue of 
a perſonal eitate hath been decreed not to be within 
che act; and if money be given to be laid out © in lands 
or otherwiſe““ toa Charitable uſe, ſuch deviſe is good; 
by reaſon of the option thereby given to lay it out in 
perlonal ſecurities, which are not reſtrained by the 
ſtatute, unlefs they are converted into land. See S 
v. Hollins, A. D. 1740: Grimmett v. Grimmett, A. B. 
1754, cited in Highwore's Charitable Ujes. 

A devite of a mortgage, or of a term of years, or of 
a rent-CnArge on lands, to a Charity, is not good, It has 
been urged that the words of the flatute, “ that che 
lands ſhall not be conveyed or ſettled for any eſtate or 

Oo2 wicret 


5 


* 
. 
1 
, 
* 


e 


y 


— — 


2 nn 
2 . 


— 


324 
—— 


BR 


1 72 
2 —— 22 — 


* „ 


WI „ 1 


3—— 


A 3 Henenn, © 


* 
— 


ACUTE at IE > x * 


— — 


— > _— — RCM Bias Gore IMS. EY. - 
4 * be A " * 
— . Ed FEE LECT a Et 5 od inn 2 AIDS a Cote net 2 — — — - 


. 


Sz OT AB, 


r 


— 


3 r 


MORT MAIN. 


intereſt whatſoever, or any ways charged or incumbered,” 
relate merely to the caſe of a perſon charging his own 
lands for the benefit of a charity, and not to prevent the 
bequeathing a mortgage made to ſecure a perſonal debt: 
but it has been always held that the deviſe of à mort- 


gage paſſeth the lands ſo mortgaged, for the equity of 
redemption may ultimately veſt in the mortgagee ; but 


a charity is precluded from a right of forec!olure ; and 
therefore the bequelt of a real ſecurity to a charity is in 
its nature void. See Cro, Car. 37 : Att. 609: 2 ex. 
$47, 44: 1 Bro. C. R. 271: and Highmore Cha, Uſes: 
as to the indirect way in which this may be in ſome 
manner affected, by marſhalling the aſſets, ſo as to 


pay the debts out of the mortgage, and leave the 


perſonal eſtate free to anſwer the legacy to the charity; 
a matter in which the Courts of Equity are very nice 
and careful, 

Courts of Equity have by ſeveral deciſions favoured 
deviſes if made for intended charities, though they were 
not in ez at the time of the making the will, See Highm. 
Char. Les. 

By the exemption in the 4th ſection of the ſtatute, in 
favour of the Univerſities, any land, or perſonal eftate to 
be laid out in land, may ſtill be diſpoſed of in truſt for 


_ their benefit, or for any colleges therein, as it might 


have been before the making of the at. But the ex- 
tenſion to the colleges of Elen, Winche/ter, and Weſtmin- 


fer, ſeems confined to any diſpoſition “ for the better 
ſupport and maintenance of the ſcholars only upon thoſe 


foundations,” ſo that a deviſe to thoſe colleges for 
any other purpoſe would apparently be declared void, 
Highm. Char. Uſes. 

Section 5 of the ſtatute was made to prevent ſucceſ- 
ſions in colleges from happening ſo rapidly, as that fit 


members might not be left either to govern the college 
or to ſucceed to the vacant benefices. The extent and 


effect of this clauſe, as well as of the whole ſtatute, un- 

derwent a very full diſcuſſion before Lord Keeper Henley, 

in the caſe of Mr. Tancred's will. See 1 Black. Rep. go. 
The concluding ſection of the ſtatute exempts all 


eſtate real or perſonal in Scaland from the reſtraints im- 


poſed on thoſe in Exg/and. A caſe has occurred where 
an eſtate in Ireland was deviſed to charitable uſes in Ireland. 
1 Bro. C. R. 27, There does not appear any caſe where 
eſtates either in Scotland or Ireland were deviſed to cha- 
rities in England; though it may be concluded if the 
charities were incorporated, and ſo became capable of 
taking, ſuch a deviſe would not be void. Upon the ſame 
principles a deviſe of lands, or of a rent-charge on lands, 
in the Ty Indies, to a charity in England is good. In- 
Rances of the latter have actually occurred, and the exe- 
cutors or heirs at law never thought of conteſting the 
deviſe againſt the charity. Highm. Char. Uſes. 

In the caſe of alegacy in South- Sea annuities bequeathed 
for the maintenance of poor labourers in Edinburgh and 
towns adjacent, the Court of Chancery was of opinion, 
that no direGiions could be given there as to the diſtribu- 
non of the money z that belonging to another juriſdiction z 


| ws, to ſome of the Courts in Scorland ; and therefore 
directed that the annuities ſhould be transferred to ſuch 


perſons as the plaintiffs ſhould appoint, to be applied to 
the uſes of the will. See Ambl. 236 

For further learning on this ſubject, ſee Fin, Abr. 
tiile 5 Mortnain. N 


| 
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MORTUARY. 


MORTUARY, Mortnarium, mortarium.] A giſt left 
by a man, at bis death, to his parich church, for the re- 
compence of his pertoual tithes and offerings not duly 
paid in bis life-time. A Mortuary is not properly aud 
originally due to <cclefiaftical incumbents from any, but 
thoſe only of his own pariſh, to whom he miniſters ſpi- 


ritual inſiruction, and bath right to their tithes, But by 


cuſtom in ſome places ot this kingdom, they are paid 
to .he parſons of other pariſhes, as the corpſe paſles 
through them. 7 | 

Mortuarium (ſays Lindeauode) fic dium eſt quia relin- 
guitur eccleſſæ pro anima defuncti. Cuſtom did 10 prevail, 
that Mortuaries being held as due debts, the payment of 


them was enjoined as well by the ſtatute De circumſpecte 


agatis, 13 Ed. 1. ft. 4, as by ſeveral conſtitutions, Cc. 
The fat. 13 Ed. 1. c. 4, enacts, That a prohibition 
ſhall not lie for Mortuaries, in places where Mortuaries 


uſed to be paid. 


A Mortuary was ancienily called Saule ſceat, which 


ſignifies pecunia ſepulchralis, or fjmbelym anime. After 


the Conqueſt it was called a cors-pręſent, becauſe the 
beaſt was preſented with the body at the funeral; and 
ſometimes a principal; of which ſee a learned diſcourſe 
in the Antiquities of Warwickſhire, fol. 679; and Sed. 
den's Hiſt. of Tithes, p. 287: LI. Canutt, c. 13. 

There is no Mortuary due by law, but by cuſtcm, 
2 Inft. 491: ſee Spelm. de Concil. tom. 2. 390: Flea, 


lib. 2. c. 600. par. 30. See Nonagium, Principal, and 


Pretium ſepulchri, In the Iriſþ canons it is called Pre- 

tium ſepulchri, and Sedatium, viz. Omne corpus Jipultum 

habet in jure ſuo vaccam & equum & weſtimentam I orna- 

menta lecti ſui, &c. Canon. Hlibern. lib. 19. c 6. And 

in another place, wager prongs leci, (i.e. the biſhop,) 

ut bafilicum ejus federit, Ic. & reddat amicas pretium eius 
fedatium commune. 

The word Mortuarium was ſometimes uſed in a civil 
as well as an ecciefiaſtical ſenſe, and was payable to the 
lord of the fee, as well as to the prielt of the pariſh, 
Debentur domino (i. e. mannerii de Wrechwyke) nomi- 
nibus heriotti & mortuarii due vacce pret. xii /ol,— Fa- 
roch. Antiq. 470: Cowell. 

Selden ſays, that the uſage anciently was, bringing the 
Mortuary along with the corpſe when it came to be bu- 
ried, and to offer it to the church as a ſatisfadtion for 
the ſuppoſed negligence and omiſſion, the defunct had 
been guilty of, in not paying his perſonal tithes, ard 
from thence it was called a. core preſent; a term which 
helpeaks it to have been once a voluntary donation. 
Selden*s Hiſtery of Tithes, 287. c. 10. 

Mortuaries are, in fact, a ſort of Eccleiaftical Heriots.s 
being a coſtomary gift claimed by, and due to, the mi- 
niſter in very many pariſhes on the death of his pa- 
riſhioners. 2 Comm. c. 28. p. 425. — They ſeem origi- 
nally to have been like lay-heriots, only a voluntay 
bequelt to the church; being intended, as above-meu- 
tioned, and as Lindewede ſtates, from a conſtitudon of 
Archbiſhop Langham, as a kind of expiation and amends 
to the clergy, for the perſonal tithes and other eccleſial- 
tical duties, which the laity in their life-time might 
have neglected or forgotten to pay. For this purpole, 
after the Lord's heriot or beſt good was taken out, the 
ſecond beſt chattel was reſerved to the Church as a Mor- 
tuary. Co. Lit, 185: Lindew, Previnc. J. 1. lit. 3. 
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In Brafor's time, fo early as Henry III. this was ri- 
vetted into an eſtabliſhed cuſtom ; iniomuch that the be- 
ueſts of heriots and Mortiarics, were held to be ne- 
ceſlary ingredients in every teſtament of chattels, and 


that the Lord ſhould have the beſt good left him as an 


heriot, and the Church the ſecond belt as a Mortuary. 
dee Brain, I. 2. c. 26: Flua, l. 2. c. 57. See this 
Dictionary, title Heriot. 

This cuſtom ſtill varies in different places, not only as 
to the Mortuary to be paid, but the perſon to whom it 
i: payable. In Valet, a Mortuary or Corle preſent, 
was due upon the death of every clergyman, to the 
Biluop of the dioceſe ; till aboliſh-d upon a recompence 
given to the Biſhop, by fat. 12 Ann. f. 2. c. 6. And 
in the archd-aconry of Che/er, a cuſtom alto prevailed, 
that the Biſhop, who is aiſo Archdeacon, ſhould have, 
at the death of every clergyman dying therein, his 
beſt horſe or mare, bridle, ſaddle, and ſpurs, his beſt 


gown or cloak, hat, upper garment under his gown, 


and tippet ; and alſo his beſt ügnet or ring. Cr9. Car. 
237. But by fat. 28 Geo 2. c. 6, this Mortuary is di- 
rected to ceaſe, and an equivalent is ſettled upon the 
Biſhop in its room. 

The King's claim to many goods on the death of all 
prelates in England, ſeems to be of the ſame nature; 
though Coke apprehends that this is a duty due upon 
death, and not a Mortuary ; a diſtinction ſeemingly 
without a difference. For not only the King's eccleſiaſ- 
tical character, as ſupreme Ordinary, but alſo the ſpe- 
cies of the goods claimed, which bear ſo near a reſem- 


blance to thoſe in the archdeaconry of Cheer, which was 


an acknowledged Mortuary, puts the matter out of diſ- 
pute. The King, according to the record vouched by 
Sir Eazvard Cote, is entitled to fix things, the Biſhop's 
beit horſe or palfrey, with his furniture; his cloak or 
gown and tippet; his cup and cover; his baſon and 


ewer; his gold ring; and laſtly, his muta canum, his mew | 


or kennel of hounds, See 2 II. 491: 2 Comm. 426, 7. 


This variety of cuſtoms, with regard to Mortuaries, | 


giving frequently a handle to exactions on the one ſide, 
and frauds or expenſive litigations on the other, it was 
thought proper, by far. 21 Hen. 8. c. 6, to reduce them 
to ſome kind of certainty. For this purpoſe, it is en- 
ated, © That all Mortuaries, or Corſe-prefents, to par- 
fons of any pariſh, ſhall be taken in the following man- 


ner; vg. for every perſon who does not leave goods Chancery. In the charter of peace between King Ste- 


pen and Duke Henry, afterwards King, it is taken to 
tor every perſon who leaves goods to the value of | 


to the value of io marks (6/, 13s 4d.) nothing; 


10 marks, and under 3o/., 3s. 4d.; if above 30. and 
under ge/., bs. 8d. ; if above 40. of what value ſoever 
they may be, 10s. and no more, And no Mortuary 
ihall throughout the kingdom be paid for the death of 
any feme covert; nor for any child; nor for any one 
of full age that is not a houſekeeper ; nor for any way- 
faring man, but ſuch wayfaring man's Mortuary ſhall be 
paid in the pariſh to which he belongs. 

No perſon ſhall pay Mortuaries in more places than 
one, or more than one Mortuary ; and no Mortuary ſhall 
be demanded of any but in ſuch places where Mortua- 
ries are due by cuſtom, and have uled to have been paid: 
alſo in places where Mortuaries have been of leſs value 
than as aforeſaid, no perſon ſhall pay any mere than has 
deen accultomed, | 
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«© If a parſon, vicar, c. take or demand more than 


is allowed by the ſtatute for a Mortuary, he ſhall forfeit 
all he takes beyond it, and 4os. more, to the party 
grieved, to be recovered by action of debt, Sc.“ 

Since this ſtatute, whereby Mortuaries are reduced to 
a certainty, and on which ſtands the law of Mortuaries 
to this day, an action of debt will he upon the ſaid ſta- 
tute in the Courts of Common Law, for recovery cf the 
ſum due for a Mortuary, being by cuſtom as aforeſaid, 
although before that ſtatute they were recoverable only 
in the Spiritual Court: but as ſuch actions have never 
been brought, it is ſaid, they are ſtill recoverable in that 
Court only. Wai/. Cle gym. Law, 475. 

Where by cuſtom a Mortuary hath not been uſually 
paid, if a perſon be libelled in the Spiritual Court, he 
thall have a prohibition by virtue of the ſtatute 21 H. 8. 
c 6. And upon a prohibition the cuſtom may be tried, 
Sc. 2 Lutw. 1066: 3 Mod. 268,-No ſuit in equity 
lies for a Mortuary. 2 Strange 715. 


MORTUARIUM, A Mortuary, Hath been ſome- 
times uſed in a civil as well as ecclefiaſtical ſenſe, being 
payable to the lord of the fee. Paroch. Antiq. 479. 

MOSS-TROOPERS, A rebellious fort of people in 
the North of England, that lived by robbery and rapine, 
not unlike the Tories in Ireland, the Buccaneers in Ja- 
maica, or Banditti of Italy: the counties of Northumber- 
land and Cumberland were charged with an yearly ſum, 
and a command of men to be appointed by Juſtices of 
the peace, to apprehend and ſuppreſs them. See fats. 
4 Jac. 1. c. 1: 13& 14 Car. 2. c. 22: 30 Car. 2. c. 2: 


6 Geo. 2. c. 37, and this Dictionary, titles Miſchięf, 


Malicicus; Northeru- orders. 

MOTE, Mota, Sax. gemote.] Curia, placitum, conven- 
tus as Meta de Hereford, 1. e. Curia vel placita comita- 
tis de Hereford, In the charter of Maud the Empreſs, 


daughter of King Henry the Firſt, we read thus ; Scia- 


tis me feciſſe Milcnem de Glouceſt. Comitem de Hereford, 
& dearje ei motam Herefordiz cum toto castello, Ec. 
Hence Burgmote, curia del conventus burgi; Swainmote, 
curia wel conventus miniſtrorum, ſcil. fore/tee, &c. From 
this alſo we draw our word mote and moot, to plead. 
The Scets ſay, to mute, as the Mute hill at Score, 1. e. 
Mens placiti de Scona. See Felc-mote, 

The word mot was uſually applied to that arguing of 
caſes uſed by young ſtudents in the Inns of Court and 


ſignify a fortreſs, as Turris de London, & mota de Wind- 
ſor, the tower of London, and fortreſs of Winder. Mate 
alſo ſigniſies a ſanding pool of water to keep tiſh in, 

It lkewife ſignifies a great ditch encompaſſing a caſtle 
or dwelling-houſe. Chart. Autig. 

MO'TE-BELL, or Mer-bell, che bell fo called, which 
was uſed by the Eng/; Saxons to call people together 
to the Court. Leg. Ed. Confeſſ c. 35. 

MOTEER, A cuſtomary ſervice or payment at the 
mote or court of the lord: from which ſome perſons 
were exempted by charter of privilege. Rot. Chart. 

Toh. m. q. 

MOTHERING, A cuſtom of viſiting parents on 
Mz: lent Sunday. See Letare Jeruſalem. 

MOTIBILIS, One that may be removed or diſ- 
placed, or rather a vagrant, Fleta, I. 6. c. 6. 
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MOTION in CovurrT. 


"MOTION IN COURT, An occaſional application 


to the Court, by the parties or their counſel, in order to 
obtain ſome Rule or Oraer of Court, which becomes ne- 
ceſſary in the progreſs of a cauſe. 3 Comm. 304, 

A Motion is either for a Raule ab/olute in the firſt in- 


ſtance, which is fometimes moved for in open Court; 
and ſometimes merely drawn up on a Motion-paper 


ſigned by Counſel, and delivered to the Clerk of the 
Rules; or it is only for a Rule to ſhow cauſe, or, as it is 
commonly called, 4 Rule riff, 7. e. unless cauſe be thown 
to the contrary ; which is afterwards moved to be made 
abſolute. Tidd's Prad. K. B. 

In ſtating the different Motions, in the following ex- 
tract from Tiad's Practice, the letter A, is uſed to de- 
note that the rule is 4 lute, in the firſt inſtance— A. S. 
that it is drawn up ab/o/ute on the mere /gnature of coun- 


fel; (theſe are called Molions of Conrje) = A. C. that it 


cannot be had without cor/eut N. that in the firſt in- 
ftance it is only a rule N. Eo 
Motions are of a civil or criminal nature. Of the 


latter kind is the Motion for an attachment, which may be 


moved for on account of contempiuous words, ſpoken 
of the Court, A; or its proceſs, N; for a reſcue, N; 
or diſobedience to a ſubpoena, or other proceis, N; 
againſt a Sheriff, fur not returning the writ, or bringivg 
in the body, A; againſt an attorney, for not performing 
bis undertal:ing, or otherwiſe miſbehaving himſelf, N. ; 
againſt other peiſons, for non-payment of colts, on the 
Maſter's Allocatur, A; for the non-payment of money 
generally, N ; or not performing an award, fc. N. 


An attachment for miſbehaviour is commonly pre- 
ceded by a Motion for a Rule to anſwer the matters of 


the Affidavit; and the party being taken on the attach 
ment, either remains in cuſtody or puts in bail betore a 
Judge, (tor he is not bailable before th Sheriff,) to an- 
{wer interrogatories to be exhibited againſt him; which 
interrogatories muſt be ſigned by counſe] ; and if judg- 
ment be not given the ſame term, the name of the cauſe 
ſhould be interted in the liſt of Motions appointed to 
come on percmptorily in the enfuing term. X. M. 34 
Geo. 3; 5 T. Rep. 474: Tidd's Pract. K B. 

Motions of a civil nature are made on behalf of the 
plaintiff or of che defenuant. On benalf of the Plaintif, 
they are either, 1 for fomething to be done in the common 
and ordinary courle of tae ſuic, as to increaſe iſſues, A; 
for a conct/um, A S; or judgment on demurrer, ſpecial 
verdict, or writ of error, A; for leave to enter up judg- 
ment on an oid warrant of attorney, A; or xunc pro 
tunc, N; to enter up judgment and rake out execution 
after an award, where a verdict has been taken for the 
plaintiff's f curity, N; or after a verdict for the plain- 
tik againſt one of ſeveral underwriters, where the reſt 
hive agrecd to be bound by ir, N; or to take out e e- 
tion per ding a writ of Error, N; to amend the plcad- 
5ng3 or other proceedings in the courle of a ſuit, N; or 
to ſet afile a judgment of Now pros, or of Noa-Juzt, N; or a 
verdict, or inquintion, N: Or, 2. they are for ſomething 
to be done cut of the common and ordinary courſe of 
the ſuit; as for the defendant to abide by his plea, A. S; 


| to refer it to the Maſter to aſſeſs the damages, without a 


writ of inquiry, N; for the execution of a writ of in- 
quiry before a Judge, N; or to have a good Jury upon 
the execution of ſuch writ, A; for a trial at bar, or in 
ar adjoining county, N; for a view in treſpaſs, A.S; 


in other caſes, N; or ſpecial jury, AS; to have wit. 
neſſes examined on interrogatorics, A. C; or for leave 


to inſpect and take copies of books, court- rolls, Sc. or 


to have then produced at the trial, N. 

On behalf of the De/endant motions may be conſidered 
as they ariſe and ſucceed one another in the courſe of 
the ſuit. Before declaration : they are, to quaſh the 
writ, N; juliity bail, A; reverſe an outlawry, N; or, 
after ſeveral rutes for time to declare, that the plaintiſt 


declare peremptorily, A. — After declaration: they arc, 


to ſer atide au interlocutory judgment for irregularity; 


as being ſigned contrary to good faith, or upon an affda- 


vit of merits, N; to {ct atide or ſtay proceedings in 
actions upon batl-bonds or in other actions if irregular or 


_ unfoundzd, N; and it the detencant is a priſoner to dif. 


charge him out of cuſtody upon common bail, N; or 
it the proceedings are regular, to ſtay them upon 
terms, N; to compound penal actions, A. C; change 
the venue, A; contiulidate actions, N; or ſtrike cut 
ſuperfluous counts, N; for time to plead or reply, Ec. 
under ſpecial circumitauces, N; to plead ſeveral mat. 
ters, or pay money into Court, A. 8; to withdray 
the general iſſue and pl-ad it de novo, with a notice 
of ſet-ff; or upon pa; ing money into Court, to add 
or withdraw ſpecial plras, ail theſe are generally, A; 
but ſometimes, N; to pay the iſſue money into Court 
in a gz? 1-12 action, N; (ice Pence! AZiom;) to put off a 
trial if the defendant is not ready, N; or if the plaintiff 
will not proceed to trial, A; or inquiry, A; or for judg- 
ment as 1a caſe of a nonſuit, N; in arrett of judgment, 
N; or for a ſuggeſtion after yerdict to entitle the de- 
tendant to colts, N; to ſet afide an execution and dil. 
charge the defendant, or reſtore to him the money le- 
vied, or to retain it in the Sheriff's hands, N. 

The defendant alſo as well as the plaintiff may move 
for a concilium, A. 8, orjudgment, A, on à demurrer, 
{pecial verditt, or writ of error: to amend, N; fora 
trial at bar, or in an adjoining county, N; for a view or 
tipecial jury, A. 5; to have witnetles examined on inter» 
rogatories, A. C; or for leave to inſpect and take co- 
pies of bo-ks, court- rolls, &c or have them produced 
at the trial, N; to fer aſide a verdict or inquiũtion, N: 
either party may likewite move to make a Judge's order, 
ſubmiſſion to arbitration, or order of N prias, a Rule of 
Court, A; to enlarge the time for making au award, 


A. C; to ſct aſide an award or Judge's order, N; tor 


the Maſter to make his report, A; or review bis taxa- 
tion, N. | ; 

There are ſome Motions peculiar to the action of 
Ejettment, ſuch as for judgment agiinft the caſun cject- 
or; generally A. S; but where there is any thing pecue 
liar in the ſervice of the declaration, it ſhould be men- 
tioned to the Court; and where the atfilavit of ſerviee 
is de fective, they will give leave to fle a ſupplemental 
one; that ſervice on the tenant's fon, daughter, c. may 
be deemed good ſervice, N; for tue laudtord to be ad- 
mitted defendant inſtead of the tenant, A. S8; or for 
leave to take out execution in ſuch caſe againſt the ca- 
ſaal ejector after the landiord has failed in ais defence, 
N. See this Dictionary, title Ejeement. 

There are allo other motions rot neceſſarily con- 
nected with any action; as to ſet aſide an annuity, and de- 
liver up the ſecurities to be cancelled, Oc. N. Sce 


id 's Prad. K. B. , 


An 


«s | Wo wy Los awd YT Wy 


Arr XX£mA MX&#Da 


MOTION 


An attachment for non-payment of coſts, and againſt 
the Sheriff for not returning the writ, may be moved for 
the laſt day of term. 1 Burr. 651 : 5 Burr, 2686, But 
a Motion to anſwer the matters of an athdavit cannot be 
made on that day. 4 Bur. 2;02 ; or any Motion which 
would operate as a lay of proceedings, unleſs it appear 
to the Court that, under the circumſtances, it could not 
have been made earlier. 

A Motion is in general accompanied with an affidavit, 
and tometimes preceded by a notice. The affidavit ſhould 


be properly intitled, and contain a full ſtatement of all 


the circumliances neceſſary to ſupport the application; 
and the rather as it is a rule not to receive any ſupple- 
mentary affidavit on ſhewing cauſe. 2 Term Rep. 644. 
Motions and afiidavits for attachments in civil ſuits, are 
proceedings on the civil fide of the Court, until the 
attachments. iſſue, and are to be in:itled with the names 
of the parties. 3 Term Rep. 253. But as foon as the at- 
tackments iſſue, the proceedings are on the Crown ſide ; 
and from that time the King is to be named as the pro- 
ſecutor. 3 Term Rep. 133, 25 3. And where a ſub- 
miflion to an award is made a Rule of Court, under 
the itatute, there being no action, the attidavits on 
winch to apply for an attachment for diſobeying the 
award, need not be intitled in any cauſe, but the affi- 
Cavit in anſwer muſt. 3 Term Rep. 601. An affidavit 
{yora before the attorney in the cauſe cannot be read, 
except for the purpoſe of holding the defendant to ſpe- 
cial bail. Tidd. And where an affidavit is made before 


a commiſſioner by a perſon who from his ſignature ap- 


pears to be literate, the commiſſioner taking the affi- 
cavit ſhall certify, or ſtate in the jurat, that it was read 
in his preſence, to the party making the ſame, who 
ſeemed perfecily to underitand it, and wrote his ſigna- 
ture in the preſence of the commiſſioner. R. E. 31G 3. 
4 Term Rep. 284. The notice of Motion though ſeldom 
neceilary, is frequently given, in order to ſave time and 
expence ; by atfording the adverſe party an opportunity 
of thewing cauſe in the firit inſtance, or by inducing the 
Court to diſallow the colts of proceedings taken after 
Lie notice, and before the Motion. The far. 14 Geo 2. 
c. 17, requires notice of Motion, for judgment as in 
caſe of a nonſuit; but in the Court of K. B. the Rule to 
ſew cauſe is deemed a ſuſficient notice. Left. 65, But it 
is Otherwile in C. B. See 1 H. Black. 527. 

The Rule to ſhew cauſe is draen up for a particular 
day in term, previous to whic! it ſhould be duly ſerved. 
To bring a party into contempt, a copy of the Rule 
mult be per/onally ſerved, and the original at the ſame 
time ſhewed to him; in other caſes the ſame degree of 
ſtrictreſs is not required in the ſervice of the Rule, but it 
is ſufficient, without ſhewing the original, to leave a 
copy of it with any perſon repreſenting the party, at his 
dwelling houſe or place of abode. 3 Term Rep. 251. 
And when a Rule is obtained to ſet aſide proceedings for 
Irepularity, and to ſtay proceedings in the mean time, 
the proccedings are ſuſpended for all purpoſes till the 
Role is diſcharged. 4 Term Rep. 176. 

On the day appointed for that purpoſe, the Counſel 
for the party, called upon by the Rule, may ſhew cauſe 
againſt it, either upon or without an aliidavit as circum- 
itances require. But an office-copy mult be firſt taken 
cf the Rule, and of the affidavit upon which it was 
granted; or otherwiſe Counſel cannot be heard, Pre- 


IN COURT. 


vious to ſhewing cauſe, it is uſual to deliver over the afh- 
davit againſt the Rule to the Counſel for the Rule, who 
has a right to make any objection appearing on the ace 
of-it; and if a doubt ariſes, upon the flatement of the facts 
contained in the affidavit, it is inſpected by the Judges, 
or read by the officer of the Court: when an afiidavis 
has been made uſe of, but not before, it may be filed, in 
order that, if it be not true, the party may be indicted 
for perjury. Tidd's Prat. K B. 

lt cauſe be not ſhewn on the day appointed, the Coun- 
ſel for the party obtaining the Rule may move, the next 


day, to make it abſolute z which is done as a matter of 


courſe, if no cauſe be ſhewn, on an affidavit of ſervice. 
But it frequently ſtands over by conſent of the parties, or 
for the accommodation of Counſel, till a ſubſequent day, 
when the Counſel on either fide may bring it on, by 
moving to make the Rule abſ-lute, or to diſcharge it; 
though if not brought on, or enlarged during the fame 
term, it falls to the ground. When the Co nfel for the 
party obtaining the Rule is not ready to ſupport it, he 
may move to enlarge the Rule till a future day in the 
ſame or next term, which is preity much of courſe, when 
it is in his own delay; but otherwiſe the Court will not 
enlarge the Rule without conſent, or ſome evident ne- 
ceſſity; and they will never enlarge the plaintiff's Rule, 
when it would have the effect of continuing the defend- 
ant in cuſtody; In like manner, when the Counſel for 
the party called upon by the Rule is not prepared to 
ſhew cauſe againſt it, he may apply to enlarge the Rule 
till a future day, which is a matter of right if the Rule 
was not ſerved in time, ſo as to give the party an op- 
portunity of anſwering it; but otherwiſe the Court may 
impoſe upon him what terms they think proper, and 
they commonly require him to file his affidavits, fo as 
to give the adverte party an opportunity of inſpecting 
them, previous to the day appointed for thewing cauſe. 
In caſes of urgency, the Court, towards the erd of the 
term, will ſometimes enlarge the Rule till a day in the 
vacation, when it is to be bruught on before a Judge at 
Chambers. Tidd's Pradt. K. B. 

On ſewing caule ag aint the Rule, the Court either 
make it abſolute, or diſcharge it, and that eicher with or 
without the coits of the application; or tuch colts are 


directed to abide the event of the fuit;z according to the 


diſcretion of the Court under all the circumuauces of 
the caſe. 

In hearing Motions, the courſe formerly was, to begin 
every day with the /exzor Countel within the bar, and 
then to call to the next eier, in order, and ſo on, as long 


as it was convenient to the Cour to tit, and to proceed 


again in the ſame manner, upon the next and every 


\ubſequent day, although the bar had not been half, 


or perhaps a quarter gone through, upon any one of 
the former days: fo that the junors were very often 
obliged to attend in vin, without being able to bring on 
their Motions for many ſuccetive days. 1 Barr. 57. 
W * . ” . : * "= 

Ibis practice bearing hard upon an,, Counie!, Lord 


Measfield introduced a different Kule, Which has ever. 


ſince been adhered to; of going quite through the bar, 
even to the youpgeſt Counſel, before he would begin 
again with the /enzors; even though it ſhould happen to 
take up two or more days, betore all the Motions, which 
were ready at the bar upon the firk day, could be heard, 
I Burr. 57 
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Particular days are appointed for certain buſineſs, as | MOVEA LES. All forts of things moveable are la. 


Tueſclay and Friday, which are called paper days, for 


going through the paper of cauſes, wherein conciliums 


have been moved for, on the civil-ſide; and Wedne/day 
and Saturday tor tranſacting buſineſs on the Crown-fide. 
All Motions or Rules, in matters of length or conſe- 
quence, are appointed for particular days, and called on 
firſt, Special cauſes are to be argued in the ſame order 


they are entered in the paper, and not to be entered 


anew or put off, without a ſpecial application to the 
Court; and all enlarged rules muſt come on, peremptorily 
during the firſt week of the term. If a Rule be made 
abſolute, or diſcharged, by ſurpriſe, the Court will open 
It; and if by miſtake it be drawn up wrong, they will 
order it to be ſet right. See Tidd's Pra?, K. B, and the 
various authorities there cited. 

Monday 1s a ſpecial day for Motions in B. R. by the 
ancient courſe ; but they are made upon any day, as the 
buſineſs of the Court will permit. 2 Le. 208, 210. 

In the Chancery, during term, every Thur/day is a 
day for ſealing, and Motions; and 7xe/Zays and Saturdays 
are days for Motions, as are the firſt and laſt days of 
the term: in vacation, only ſeal days appointed by the 
Lord Chancellor, are days of Motion. 

After Motion in arreſt of judgment, no Motion ſhall 


be for a new«rial ; but after Motion for a new trial, one 


may move in arreſt of judgment. 2 Salk, 647. See titles 
Trial; Arreſt of Judgment, 

In B. R. one ought not to move the Court for a Rule 
for a thing to be done, which by the common Rules of 
practice may be done without moving the Court: nor 
ſhall the Court be moved for doing what is againſt the 
practice of the Court: one ought not to move for ſe- 
veral things in one Motion ; and where a Motion hath 
been denied, the ſame matter may not be moved again by 
another Counſel, without acquainting the Court thereof, 
and having their leave for the ſame. Every perſon 
who makes a ſolemn argument at the bar 1s allowed by 
the Court a Motion for his argument. 2 Lil. Abr. 209, 
210. But Counſel cannot move for his argument in a 
matter of courſe in the paper, in B. R. 1 Wl/. 76. 

If there be divers Rules of Court made in a cauſe, 
and the party intends to move thereon, he muſt produce 


the Rule laſt made in the cauſe, and move upon that: 


but it is neceſſary to have all the Rules and copies of 


the affidavits, to ſatisfy the Court how the cauſe hath 


been proceeded in, and how it ſtands in Court ; though 


the laſt Rule is the moſt material : and where a Motion is 


made to ſet aſide a Rule grounded on an affidavit, a copy 


of the affidavit muſt be produced, that the Court may 


be informed upon what grounds the Rule was made, 
and judge whether there be cauſe ſhewn upon the Mo- 
Reient to ſet aſide the Rule. Paſch. 13 Car. 

B. R. Hil. 1649. 
If any thing be moved to the Court upon a record, 


the record is to be in Court, or the Court will make no 
Rule upon ſuch Motion. Hill. 22 Car. B. R. 


For the reaſons of the ſeveral Motions as ariſing from 
the progreſs of a cauſe through the Courts from the 
commencement of the action to execution; which Mo- 
tions form the greateſt part of the wi/ible practice of 
Courts of Law; See Eunomus. Dial. 2. $ 26-40: and 
this Dictionary, title Practice. See allo Vin. Abr. title 


Motion. 


cluded under the name of things perſonal, or are per. 
ſonal eſtate, i. e. all thoſe things which may aitend a 
man's perſon wherever he goes, See 2 Comm. c. 24. 

MOULT, An old Eugliſhb word for a mow of corn, or 
hay; mulls feent, &c. Parech. Antiq. 401. 

MOUNTEZEANKS. See Nuance. | 

MOWNTEE, An alarm or outcry, to mount and 
_— ſome ſpeedy expedition; mentioned in the ſtatutes 

el. 5 ; 

MUFFULZ, Winter-gloves made of ram-ſkins. [y 
Leg. Hen. 1. c. 70, they are called Muifluæ, and ſome. 
times Mugla. 

MULCT, M.Aa.] A fine of money ſet upon one, 
for ſome fault or miſdemeanor ; fines laid on ſhips or 
goods by a company of trade, to raiſe money for the 
1 of conſuls, &c. are called Mul#s. Merch, 

ict. ; 

MULIER, As uſed in our law, ſeems to be a word 
corrupted from nir, or the Fr. meillexr ; and ſignifics 
the lawful iſſue, born in wedlock, though begotten be- 
fore, preferred before an elder brother born out of matri- 
mony. See /at. 9 Hen. 6. c. 11: Smith's Repub. Angl. 


lib. 3. c. 6. But by Clanvil, lawful iſſue are ſaid to be 


Malier, not from Melior, but becauſe begotten * muliere, 
and not ex concutind; for he calls ſuch ide filios muliera- 
tos, oppoling them to baſtards. Glanv. lib. 7, c. I. It 
appears to be thus uſed in Scotland allo ; Shkere ſaying, 
mulieratus filius is a lawful ſon, begotten of a lawful wite, 

It a man hath a ſon by a woman before marriage, 
which 1s a baſtard and unlawful, ard after he marries 
the mother of the baſtard, and they have another fon, 
this ſecond ſon is Mulier and lawful, and ſhall be heir to 
his father, but the other cannot be heir to any man; 
and they are diſtinguiſhed in our old books with this 
addition, Baſtard eigne, and Mulier puiſne. Co. Lit. 
170, 243. 

Where a man has iſſue by a woman, if-he afterwards 
marries her, the iſſue is Mulier by the civil law; though 
not by the laws of Exglaud, 2 Jift. 9g: 5 Rep. 416. 
Of ancient time, Multer was taken for a wife, as it is 
commonly uſed for a woman, particularly one not a 
maid ; and ſometimes for a widow ; but it has been held, 
that a virgin is included under the name Mulier. See Co. 
Lit. 170, 243: 2 1nft. 434: this Dictionary, title Ba/- 
tard: and 2 Comm. 248. 

MULIERTY, The being or condition of a mulier, 
or lawful iſſue. Co. Lit. 352, 6. | 

MULLONES FENI, Cocks or ricks of hay. Pa- 
roch. Antiq. p. 401. Hence in old Engliſh a moult, now a 
mow of hay or corn. Covell. See Mecult. 

MULMUTIN LAWS See Molmutian Laxvs. 

MULNEDA, A place to build a water- mill. Mon. 
li. p. 284. 5 

Ul. Lx, or MULTURA EPISCOPI, Is derived 
from the Latin word multia, for that it was a fine given 
to the King, that the Biſhop might have power to 
make his laſt will and teſtament, and to have the pro- 
bate of other men's, and the granting adminiſtrations. 
2 Int. 491. 

MULTIPLICATION OF GOLD AND SILVER, 
Was prohibited and declared to be felony by Hat. 5 
Hen. 4. c. 4. Which ſtatute was made on a preſumption 


that perſons ſkilful in chemiſtry, could multiply or 
; augment 


MUL 


augment theſe metals, by changio g other metals into gold 
oz ſilver ; and the endeavours of ſome perſons in making 
aſe of extraordinary methods for the producing of gold 
and ſilver, and finding out the philoſopher's ftone, were | 
found to be ſo prejudicial to the public, from the laviſh 
waſte of many valuable materials, and the ruin of many 
qmilies by ſuch uſeleſs expences, that they occaſioned 
the above ſtatute. But the reſtraint thereby having no 
other effect, from the unaccountable vanity of thoſe who 
fancied thoſe attempts practicable, than to ſend them | 
beyond fea to try their experiments with impunity in 
other countries, the fat. 5 Hen. 4. c. 4, was at laſt re- 


pealed by fat. 1 M. CM. c.30. See Dyer 88: 1 Hawn. | 


p. C. c. 16. . ; 
This repeal, it is ſaid, was obtained by the learned 


and celebrated Robert Boyle ; who was himſelf an excel- 
lent chemiſt, and in ſome meaſure a favourer of what is 


called A/chymy, or the art of obtaining the Philgophers 
Grone, for the tranſmutation of metals. . 

MULTITUDE, mwitudo.] According to ſome au- 
thors mult be ten perſons or more: but Sir Ew. Cote | 
ſays, he could never find it reſtrained by the Common 
law to any certain number. Co. Lit. 257. See title Riot. 

MUL'TO FORTIORI, or A MINORI AD MA- 
JUS, Is an argument often uſed by Ziztleton, and is 
framed thus: If it be ſo in a feoffment paſling a new 
right, much more it is for the reſtituſſon of an ancient 
right, Se.“ See Co. Lit. 253. See 200, a. 

MULTO, MU FILO, MOLTO, MUTO, MUT- 
TO, A mutton or ſheep, or rather a wether, guia leſti- 
culis mutilati. Cowel. 

MULTONES AURTI, Pieces of gold money im- 
preſt with an Age Dei, a ſheep or lamb on the one ſide, 
and from that figure called Multozes. This coin was 
more common in France, and ſometimes current in Exg- 
lend, as appears by a patent, 33 Ed. 1, cited by Spelman ; 


though he had not then conſidered the meaning of it. 
Carvel, | 

MULTURE, 2/itura vel zwltura.] The toll that the 
miller takes for grinding corn. Cexre/. 

MUM, A ftrong liquor brewed from wheat, oats, 
and ground beans. lt is one of the articles ſubject to 
the regulation of the Exciſe-laws. See that title; and 
fat. 27 Ges. 3. c. 13, impoſing the duty on Mum made 
or imported. Brunſebict is the moſt celebrated place 
for brewing this liquor. 

MUMMING, from Teuten. Mumien, to mimick.] 
Antic diverfions in the Chri/tmas holidays, to get money 
and good cheer, Mummers to be impittoned, at. 
3 Hen. 8. c.9. | 

MUNDBRECH, from Sax. «rd, muniiio, defentio, 
& brice, fraQtio.] This is mentioned among divers 
crimes, as paces fra2tio, laſio mojeſutir, Tc. Spelm. Glo, 
dome would have Mundbrech to ignity an infringement 
of privilege ; though of later times it is expounded c/au- 
Jarum fragienem, a breach of mounds, by winch name 
ditches and fences are called in many parts of Englazd: 
and we ſay, when lands are fenced in and hedged, that 
they are mounded. See the next article. 

MUNDE, Peace; hence Murdebrece a breach of it. 
Leg. H. 1. c. 37. 

MUNDEBURDE, Mundeburdium, from Sax. mund, 
i. e. tulela, and bord or borh, i. e. fg. A recciving 
tato favour and protection. Cowel, 


—— 


MUNDICK ; See Metal. 
Vor. II. 


MUT 
MUNICIPAL LAW, Is defined by Blackfove, 


(1 Comm. Inirod.) © A rule of civil condu# preſeribed by- 


the Supreme Power in a State; and for this definition he 
gives his reaſons at large, to which we refer the reader, 
See allo this Dictionary, title Law. 

MUNIMENT-HOUSE, Munimen.] In cathedral 
and collegiate churches, caſtles, colleges, or public 
buildings, is a houſe or little room of ſtrength ; purpoſely 
made for keeping the ſeal, evidences, deeds, charters, 
writings, Cc. of ſuch church, college, &c. Suck evi. 
dences of title to eſtates, whether of public bodies cr 
private perſons, being called Muniments, (corruptly i- 
ments,) from munio, to defend; becauſe inheritances and 
poſſeſſions are defended by them. 3 Ia. 170: Law 
Terms : Stats, 5 R. 2. c. 8: 35 H. G. c. 37. 

MUNIMENTS, Maaimina. ] See the preceding article. 

MUNUS ECCLESIASTICUM, The conſecrated 
bread, out of which a little piece is taken for a commu- 
nicant. Man. Angl. ii. 838. 

MUR AGE, Muragium.] A reaſonable toll, to be 
taken of every cart and horſe coming laden through 
a city or town, for the building or repairing the public 
walls thereof, due either by grant or 4 it 
ſeems to be a liberty granted to a town by the King 
for the collecting of money towards wailing the ſame. 
See flat. 3 Ed. 1. c. 30: 2 Inft. 222. The ſervice of 
work and labour done by inhabitants and adjoining te- 


nants in buildirg or repairing the walls of a city or 


caſtle, was called mrorum operatio; and when this per- 
ſonal duty was commuted into money, the tax ſo ga- 
thered was called Marage. Paroch. Sniig. 114. In the 
city of Cheer, there are two ancient officers called Ma- 
reagers, being two of the principal aldermen, yearly 
choſen to fee the walls kept in good repair; ſor the 
maintenance of which they receive certain tolls and 
cuſtoms. 

MURALE, The city wall. Huntiogd. lib. 8. p. 392. 

MURATIO, A town or borough, ſurrounded with 
walls. Brompt. Fit. X. Steph, 

MURDER; Sce Hemiciae III. 3. 

MURORUM OPERATIO, The ſervice of work 
and labour done by inhabitants and adjoining tenants in 
building or repairing the walls of a city or caſtle. From 
waich duty ſome were exempted by ſpecial privilege. 
So King Henry II. granted to the tenants within the ho- 
nour of gulli, Cord, U gaeeti ſint de operationibus ca/gl- 
lorum & murorum. Paroch, Autig. 114. When this per- 
ſonal duty was commuted into money, the tax ſo ga- 
thered was called Murage. Corel. See Murage. 

MUSCOVY COMPANY ; See Rah Cumpany. 

MUSICIANS. The Muſicians of Eugland were in- 
corporated by King CLerle; II. anno 1679, See Minftrels, 

MUSLINGS ; See titles Linen; Nawigation As, 

MUSSA, Lat.] A moſs or march ground; alſo a 
place where ſedge grows; « place over-run with moſs. 
Cewel : Min. i. 420. 

To MUSTER; from Fr. Zeoxfre.] To ſhew men, 
and their arms, that are ſoldiers, and inrol them in a 
book. Yerms de Ley. See titles Soldiers 5 Courts Martial. 

MUSTER-MASTER GENERAL, Mentioned in 
at. 35 Eliz. c. 4. See Maſter of the King's Malers. 

MUTA CANUM, Fr. Meute de Cent.] A kennel 
of hounds, one of the mortvaries to which tle King 
was entitled at a biſhop's and abbot's deceaſe. Sce 


title Mortuary, 
P p MUTARE, 
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_ » MUTARE, To mew up hawks, in the time of their 
molting or caſting their plumes. In the reign of King 
Ed. II. the manor of Broughton in Com. Oxon. was held 
Per ferjeantiam mutandi auum Haſtricum domini regis, 
Oc. Parcch. Antiq. 560, The Mews (Muta Regia) near 
Charing Creſi, London, now the King's ſtables, was form- 
erly the falconry or place for the King's hawks. 
| MUTATORIUS, Change of apparel. Mat. Par. 
Ann. 1107. . 
MUTATUS ACCIPITER, A mewed hawk. Cowel. 


MUTE, Mutus.] One dumb, who cannot or' refuſes 
to ſpeak. And by our law a priſoner may ſtand Mute 
two ways: | 

1. When he ſpeaks not at all ; in which it ſhall be in- 
quired whether he ſtand Mute out of malice, or by the 
act of God; and if by the latter, then the Judge ought 
to inquire whether he be the fame perſon, and of all 
pleas which he might have pleaded in his defence, if 

he had not been Mute. 2. When the priſoner does not 
plead directly, or will not put himſelf upon the inqueſt, to 
be tried; and a perſon feigning himſelf mad, and refuſing 
to anſwer, ſhall be taken as one who ſtands Mute. 2 1/2. 
H. P. C. 226. . 
If a priſoner on his trial peremptorily challenge above 
the number of jurors allowed by law, this being an im- 
plied refufal of a legal trial, he ſhall be dealt with as 
one who ſtands Mute, and according to ſome opinions be 
hanged. H. P. C. 259: Kel. 36: 2 Hark. P. C. c. zo. 

It ſeems now clearly ſettled, that a priſoner thus per- 
- verſely and obſtinately offending, is, in high treaſon, % 
Facto, attainted. 2 Hale 268 : 4 Comm. c. 25. p. 325: 
c. 27. p. 354. And in felony the challenge ſhall be over- 
ruled. 2 Hale 376. 

Regularly a priſoner is ſaid to ſtand Mute, when 
being arraigned for treaſon, or felony, he either, 1. 
Makes no anſwer at all; or, 2. Anſwers foreign to the 
purpoſe, or with ſuch matter as 1s not allowable, and will 
not anſwer otherwiſe : or, 3. Upon having pleaded not 
guilty, refuſes to put himſelf upon the country, 2 Hal, 
P. C. 316. If he ſays nothing, the Court ought ex /- 
ficio to impannel a jury to inquire whether he ſtands ob- 
ſtinately Mute, or whether he be dumb ex wi/itarione 
Dei. If the latter appears to be the caſe, the Judges of 
the Court (who are to be of Counſel for the priſoner, 
and to ſee that he hath law and juſtice) ſhall proceed to 
the trial, and examine all points as if he pleaded not 
guilty. But whether judgment of death can be given 
againſt ſuch a priſoner, who hath never pleaded, and 
can ſay nothing in arreſt of judgment, is a point (ſays 
Blackflone) yet undetermined. See 2 Hal. P. C. 317: 
2 Hawk. P. C. c. zo. 7. | 

If he be found to be obſtinately Mute, (which a 
priſoner hath been he'd to be, that hath cut out his own 
tongue, 3 It. 178;) then if it be on an indictment of 
bigh treaſon, it hath long been clearly fettled, that 


ſtanding Mute is equivalent to a conviction, and he ſhall. 


receive the ſame judgment and execution. 2 Hase. 
P. F. e. 30. 59: 2 Hal. P. C. 332, 317. And as in 
this the higheſt crime, ſo alſo in the loweſt ſpecies of fe- 
lony, viz. in petit larceny, and in all miſdemeanors, 
ſtanding Mute hath always been equivalent to convic- 
tion. But upon appeals or inditmeants for other felo- 
nies, or petic treaſon, the priſoner was not by the antient 


law looked upon as convicted, ſo as to receive judg- 
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ment for the felony, but ſhould for his obſtinacy have 
received the terrible ſentence of penance, or peine (pro. 
bably a corrupted abbreviation of prijore) forte et dure. 

Before this was pronounced the priſoner had not only 
trina admouitio, but alſo a reſpite of a few hours, and the 
ſentence was diſtinctly read to him, that he might know 
his danger; and after all, if he continued obſtinate, and 
his offence was clergyable, he had the benefit of his 
clergy allowed; even though he was too ſtubborn to 
pray it. 2 Hal. P. C. 320, 321: 2 Hawk. P. C. c. 30, 
$ 24. Thus tender was the law of inflicting this dreadful 
puniſhment ; but if no other means could prevail, and 
the priſoner (when charged with a capital felony) con- 
tinued ſtubbornly Mute, the judgment was then given 
againſt him without any diſtinction of ſex or degree. 
A judgment which was purpotely ordained to be exqui. 
ſitely ſevere, that by that very means it might rarely be 
put in execution, 

The rack or queſtion, to extort a confeſſion from cri. 
minals, is a practice of a different nature: this having 
been only uſed to compel a man to put himſelf upon his 
trial; Hat being a ſpecies of trial in itſelf, See title 
Torture, 

The judgment of penance for ſtanding Mute was as 
follows: that the priſoner be remanded to the priſon 
from whence he came; and put into a low, dark cham- 
ber, and there be laid on his back, on the bare floor, 
naked, unleſs where decency forbids ; that there be 
placed upon his body as great a weight of iron as he 
could bear, and more; that he have no ſuſtenance, ſave 
only on the firſt day three morſels of the work bread; 
and on the ſecond day three draughts of ſtanding water, 
that ſhould be neareſt to the priſon door; and in this 
ſituation this ſhould be alternately his daily diet, 7/1! bz 
died, or (as anciently the judgment ran) 1 he anfexercd, 
Britt. cc. 4,22: Flet. lib. 1. c. 34. $ 33. 

It hath been doubted whether this puniſhment ſub- 
ſiſted at the Common Law, or was introduced in conlc- 
quence of fat. We. 1. 3 E. 1. c. 12; which latter 
ſeems to be the better opinion. 2 1. 179: 2 Hal. P. C. 


322: 2 Hawk, P. C. c. 30. 13: Staundf. P. C. 149: 


Barr. 82. For not a word of it is mentioned in G/anvi! 
or Bracton, or in any antient author, caſe, or record (that 
hath yet been produced) previous to the reign of Z- 
award I; but there are inſtances on record in the reign of 
Henry III. where perſons accuſed of felony, and flanding 
Mute, were tried in a particular manner, by two ſuc— 
ceſſive juries, and convicted; and it is aſſerted by the 
Judges in 8 Hen. 4, that by the Common Law, before 
the ſtatute, ſtanding Mute on an appeal, amounted to 
a conviction of the felony. This ſtatute of Edward |. 
directs ſuch perſons “as will not put themſelves upon 
inqueſts of felonies, before the Judges at the ſuit of the 
King, to be put into hard and ſtrong priſon ( /ozent 11s 
en la priſont forte et dure) as thoſe which refuſe to be at 
the Common Law of the land.“ And immediately 
after this ſtatute, the form of the judgment appears in 
Fleta and Britton to have been only a very ſtrait con- 
ſinement in priſon, with hardly any degree of ſuſta- 
nance ; but no weight is directed to be laid upon the 
body, ſo as to haſten the death of the ſufferer : and in- 
deed any furcharge of puniſhment on perſons adjudged 
to penance, ſo as to ſhorten their lives, is reckoned by 
Horne in the Mirror as a ſpecies of criminal homicide. 
Iirr, c. 1. $9. It alſo clearly appears, by a record of 
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that the priſoner might then poſſibly ſubſiſt 
I 


Jl Z. Jo * ; 
for forty days under this lingering pumſhment, 
ems, therefore, that the practice of loading him with 


weiohts, or as it was uſually called, prefrag biin to 
death, was gradually introduced between 31 E. 3, and 
$ Hen. 4, at which laſt period it firit appears upon our 
books; being intended as a {pecies of mercy to the de- 
linquent, by delivering bim the ſooner from his tor- 
ment; and hence it ſeems alſo that the duration of the 
' penance was then firſt altered; and inſtead of continuing 
till be anfevered, it was directed to continue till he died, 
which muſt very ſoon happen under an enormous preſ- 
ſure. Tearb. 8 Hen. 4. 1,2. 

The uncertainty of its original, the doubts that were 
conceived of its legality, and the repugnance of its 
theory (for it rarely was carried into practice) to the 
humanity of the laws of England, all concurred to re- 
quire a legiſlative abolition of this proceſs, and a reſti · 
tution of the ancient Common Lau; whereby the ſtand- 
ing Mute in felony, as well as in treaſon and 1n treſpaſs, 
amounted to 2 confeſſion of the charge. Or, it the 
corruption of the blood, and the conſequent eſcheat in 


felony had been removed, the judgment of peine forte et 


dure might perhaps have ſtill innocently remained, as a 
monument cf the rapacity with which the tyrants of 
feodal antiquity tunted after eſcheats and forfeitures ; 
fince no one would ever have been tempted to undergo 
ſuch a horrid alternative. For the law was, that by 
farnding Mute, and ſuffering this heavy penance, the 
judgment, and of courſe the corruption of the blood and 
eicheat of the lands were ſaved in felony, and petit trea- 
ſon, though not the forfeiture of the goods ; and there- 
fore this lingering puniſhment was probably introduced, 
in order to extort a plea, without which it was held that 
no judgment of death could be given, and fo the lord 
loſt his eſcheat. But in high treaſon, as ſtanding Mute 
is equivalent to a conviction, the ſame judgment, the 
{ame corruption of blood, and the ſame forteitures al- 
ways attended it as in other caſes of conviftion. 2 Hawk. 
P,C.c.30. $ 9. And now, to the honour of our laws, it 
is enacted by Hat. 12 Geo. 3. c. 20, that every perſon 
who, being arraigned for felony or piracy, ſhall ſtand 
Mute or not anſwer directly to the offence, ſhall be con- 
victed of the ſame; and the ſame judgment and exe- 
cution (with all their conſequences in every reſpect) ſhall 
be thereupon awarded, as if the perſon had been con- 
victed by verdict or confeſſion of the crime. Standing 
Mute, therefore, at preſent, in all caſes, amounts to a 
conſtructive confeſſion. 'I'wo inſtances have occurred, 
fince the paſſing this ſtatute, of perſons who refuſed to 
plead, and who were in conſequence condemned and 
executed; one at the Old Bailey for murder in 1778, the 
other for burglary at the ſummer aſſizes at A ells in 
1792. See 4 Comm. c. 25. p. 324329. On. 

Although this ſubject is now become matter of cu- 
rioſity rather than inſtruction, the following further par- 
ticulars as to this terrible paniſhment, are preſerved for 
the ſatisfaction of the inquiring ſtudent, 

It is ſaid by Sir Matth. Hale, that an appellee of fe- 
lony ſtanding Mute ſhall be executed, and not have judg- 
ment of penance ; but the contrary hath been held by 
others. H. P. C. 226: S. P. C. 150: 2 Ii. 178: Kel. 
37. One who ſtands Mute ſhall have the benefit of 
clergy, unleſs it be otherwile ſpecially provided by ſome 


ſtatute. And although it be enacted by fat. 3 & 4 FW. 
SM. c. 9, that it any perſon ſhall be indicted of any 
oſte tor which, by virtue of any ſormer ſtatute, he is 
excluded from the benefit of his clergy, if he had been 
thereof convicted by verdict or confeſſion, if he ſtand 
Mute he thall not be admitted to the fame; yet ap- 
peals, and offences excluded from the benefit of clergy, 


> 
to-y 


by ſubiequent ſtatutes, ſeem not within that act: and a 


llatute taking away the benefit of clergy generally from 
thoſe who are convicted of a crime, doth rot take: it 
away fromahoſe who ftand Mute on an indictment or 
appeal. 2 Haw. c. 30. But fee the ſlatutes 25 H. 8. 
c. 3, and 5 C6 Ed. 3. c. 10; whereby it is enacted, 
that thoſe who ate indicted of offences for which the 
benefit of clergy 1s not to be allowed, ſhail not have 
their clergy if they ſtand Mute, &c. and this Diction- 
ary, title Clergy, Bonefit of. 

Hawtins,in his deicription of the peine forte et dure, ſays, 
that the manner of inflicting this puniſhment may be 
beſt found from the books of entries and other law 
books; all of which generally agree, that the priſoner 
ſhall be remanded to the place from whence he came, 
and put into ſome low dark room, and there laid on his 
back without any manner of covering, except for the 
privy parts, and that as many weights be laid upon him 
as he can bear, and more, and that he thall have no 
manner of ſullenance but the wort bread and water, 
aud that he thall not eat the {ame day in which he drinks, 
nor drink the ſame day on which he eats, and that he 
ſha!l ſo continue till he die. But that it is ſaid that an- 
ciently the judgment was not, that he ſhould continue 
until he ſhould die, but until he ſhould autwer ; and that 
he might ſave himſelf from tae penance by putting 
himſelt upon his trial, which he cannot do at this day 
after judgment of penance once given. 2 Hawk, P. C. 


cap. 30. . 16. 


And there in the margin, the Serjeant, as to the re- 
manding him to the place whence he came, cites H. P. 
C. 227: S. P. C. 150. (E): Keilasu. 70. 4: 4 Ed. 4. 11. 
pl. 18: 14 EA. 4. 8. pl. 17: Ar. Br. Corone 160: 
2 Inſt. 178: Ra. Ent. 385. pl. 17: 8 Ed. 4. 1. pl. 2. 

And as to the words in /me low dark room, he ſays, 
that this clauſe is omitted in Xciu. 70, 4: 4 Ed. 4. 11. 
70. 18. but is mentioned in all the other books above 
cited, but with this difference, that 14 Kd. 4. 11. pl. 17, 
ſays only he ſhall be put in a chamber, without adding 
that it ſhall be low or dark. 

And as to the words there laid on his back, Fe. he ſays, 
that in this all the books above cited ſeem to agree. 


And 14 Ed. 4. 8. 5d. 17, and S. P. C. 150. (E), and 


2 1%. 178, add, that he ſhall lie without any litter or 
other thing under him, and that one arm ſhall be drawn 
to one quarter of the room with a cord, and the other to 
another, and that his feet ſhall be uſed in the ſame man- 
ner. But that theſe clauſes are wholly omitted in all 
tue other books above cited, except H. P. C which 
takes notice of the latter of them only. And Ra Ent. 
285. fl. 2. adds, that an hole ſhall be made for the 
head. And KXeilsu. 70, a. ſays, that the head ſhall not 
touch the earth: but none of the other mention either 
of theſe elauſes. 

And as to the words, that as many weights ſhall be laid 
upon him as he can bear, and more, Qc. he ſays, that in 
this all the books above cited agree. 
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And as to the word bread, he ſays that 14 Ed. 4. 8. p/. 
17: F. P. C. 150. (E), and 2 Int. 178, are, that he 
Nall have z7hbree morſels of barley bread a day. Keihw. 
70. a. that he ſhall have only rye bread, and Ra. Exe. 


385. fl. 2. and 2 Hen. 4. I. pl. 2, generally, that he 


ſhall have the wvor/? bread. 

And as to the word water, he ſays, that in 14 Ed. 4. 
8. 1.17: S. P. C. 150. (E): 2 Iii. 178, and 8 Hen. 4. 
1. pl. 2, and Keilao. 70, a. are, that he ſhall have zhe 
water next the priſon, ſo that it de not current; but Ra. 
Ent. 385. pl. 5, is general, that he ſhall have the avor/? 
water, . 

And as to the words, not eat the ſame day in which he 
"drinks, nor drink the ſame day on which he eats, c. he 
| Se, this is omitted in Keil. 70, a, and in 8 Hen. 4. 

1. . 2. N 
Ad as to the words ll he die, he ſays, this is omitted 
in none of the books above cited, except 14 Ed. 5. [4.] 
11. and H. P. C. 227. But that neither of theſe books 
give the whole judgment at large. 2 Hawk. Pl. C. 
E. O. g 

To adviſe a priſoner to ſtand mute, is a high miſpri- 
ſion, a contempt of the King's Court, and puniſhable by 
fine and imprifonment. See title Miſpriſſon. 

For more learning on this, now fortunately obſolete, 
ſubject, ſee 15 Vin. Abr. title Mute; and Barrington's 
 Objerocations on ancient Statutes, p. $1—54- 


MYS 


MUTILATION, The depriving 2 man of all 
member, Sc. See title Mailam. 

For ſome offences the law puniſhes with Mutilation, or 
diſmembering, by cutting off the hand, or ears, fc, Sce 
titles Judgment, criminal; Miſpriſion; Libel, &c. 
| 5 ; See titles Salalers; Militia; Courts-Mar. 
tial. : 

MUTUAL DEBTS; See title Ser-, and Hat,, 
2 Geo. 2. c. 22: 8 Geo. 2. c. 24. 

MUTUAL PROMISE, Is where one man promiſe; 
to pay money to another, and he in conſideration thereof 
promiſes to do a certain act, &c. See title Mumpfit. 

MUTUATUS. If a man oweth another 101. and 
hath a note for the ſame, without ſeal, action of debt 
lies upon a Mutuatus ; but in this there may be wager of 
law, which there may not be in action upon the caſe, on 
an implied promiſe of payment, c. See title Debt. 

MUTUO, To borrow or to lend. 2 Sand. 291. 

MUTUS tr SURDUS, A perſon dumb and deaf, 
and being tenant of a manor, the lord ſhall have the 


wardſhip and cuſtody of him. 2 Cre. 105. If a man be 


dumb and deaf, and have underſtanding, he may be 
grantor or grantee of lands, &c. 1 Inf. See Deaf. 

MYSTERY, Miſterium, from the Fr. meiſtier, nir, 
ars, artificium.] An art, trade, or occupation, 


* 
— 
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NAC 


ACELLA, A Kiff or boat. Mat. Paris. 

NACEA, NACTA, A ſmall ſhip, yacht, or 

tranſport veſſel. Chartular Abbat. Rading. MS. fol. 51. 
NAM, or NAAM, zemium ; from the Sax. i, 
capere.] The taking or diſtraining another man's move- 
able goods. Lawful Naam, which is a reaſonable diſ- 
treſs, proportionable to the value of the thing diſtrained 
for, was anciently called either wif or mort, quick or 
dead, as it conſiſted of dead or quick chattels; and it is 


| when one takes another man's beaſts damage-feaſant, in 


his ground ; or by reaſon of ſome contract made, as for 
default of payment of an annuity, it ſhall be lawful to 
diſtrain in ſuch or ſuch lands, Sc. There is alſo a Naam 
unlawful mentioned in our books, Horz's Mirror, lib. 2. 
See Leg. Canut. c. 18: Spelm. Gloſ, and this Dictionary, 
title Replewvin: and poſt, Namium. 

NAMATION, zamatis.] A taking or diftraining 
and in Scotland it is uſed for impounding : Namatus, 
diftrained. Charta, Hen. 2. See Vetitum Namium, and 
Withernam. 


NAME, omen, Pr. no/me or nom.] By which any | 


perſon is known or called. There is a name of perſons, 


bodies politic, and places; and of baptiſm and ſurname; 


alſo names of dignity, Fc. In ſome caſes a name by re- 
putation 1s ſufficient ; but it is not ſo of a thing, if the 
matter and ſubſtance be not right. 11 Rep. 21: 6 Rep. 
65 : + Rep. 170. What foundation will ſupport a name 
by reputation, See Ld. Ray. 301, zog: and this Dic- 
tionary, title Mi/zomer. | 

NAMIUM VETITUM, An unjutt taking the cattle 


of another, and driving them to an unlawful place, pre- 


tending damage done by them, In which caſe the owner 
of the caitle may demand ſatisfaction for the injury, 
wich is called placitum de namio wvetito. 2 Inft. 140: 3 
Comm. 149. See titles Replevin ; Withernam, 

NAPPERA, From Hal. naperia, linteamixa domeſtica.) 
Linen cloth, or houſehold linen, See „at. 2 R. 2. c. 1, 
NARR, An abbreviation of zarratio; a declaration 
in a Cauſe, | 

NARRATOR, Lat.] A pleader or reporter. Serviens 
narrator, a ſerjeant at law; a ſetjeant- counter. Flea, 
kb. 2. cap, 37» : 8 

NASSE or NE SSE, From Sax. N, Promontorium.] 
The name of the port or haven of Orford, in Suffolk, 
mentioned in /at. 4 Hen. 7. c. 21. Hence alſo Sheerne/s. 

NATALE, The ſtate and condition of a man. 

NATHWYTE, Seems to be derived from the Sax. 
nath, i. e. lewdneſs; and ſo to ſignify the ſame with 
Lairwite, See that title, 

NATIONAL DEBT, The money owing by Govern- 
ment, for which it pays intereſt, part to our own people, 
part to foreigners, and which forms our National Funds. 
After the Revolution, when our new connections with 
Europe introduced a new ſyſtem of foreign politics, the 
expences of the nation, not only in ſettling the new eſta- 


* 


NAT 


bliſkment, but in maimaining long wars, as principals, 
on the continent, for the ſecurity of the Dutch barrier, 
reducing the French monarchy, ſettling the Spanifs ſuc- 
ceſſion, ſupporting tae houſe of Aria, maintaining the 
liberties of the Germanic body, and other purpoſes, in- 
creaſed to an unuſual degree ; inſomuch that it was not 
thought adviſeable to raiſe all the expences of any one 
year by taxes to be levied within that year, leſt the un- 
accuſtomed weight of them ſhould create murmurs 
among the people. It was theretore the policy of the 
times to anticipitate the revenues of their poſterity, by 
borrowing immenſe ſums for the current ſervice of the 
State, and to lay no more taxes upon the Subject than 
would ſuffice to pay the annual intereſt of the ſums ſo 
borrowed ; by this means converting the principal debt 
into a new ſpecies of property, transferable from one 
man to another, at any time and in any quantity. A 
ſyſtem which ſcems to have had its original ia the State 
of Florence, A. D. 1344, which Government then owed 
about 60,000/. ſterling ; and being unable to pay it, 
formed the principal into an aggregate ſum, called me- 
taphorically a Mouut or Bank, the ſhares whereof were 
transferable like our ſtocks, with intereſt at 5/. per cent. 
the prices varying according to the exigencies of the 
State. This laid the foundation of what is called the 
National Debt : for a few long annuities created in the 
reign of Charles II. will hardly deſerve that name. And 
the example then ſet has been fo cloſely followed during 
the long wars in the reign of Queen Auue, and fince, 
that the capital of the National Debt has by degrees 
increaſed to the wonderful ſum of between 250 and 300 
millions ſterling, to pay the intereſt of which, and the 
charges for management, the extraordinary revenues of 
the kingdom (excepiing only the land-tax and annual 
malt tax) are in the ſirſt place mortgaged, and made 
perpetual by parliament ; redeemable, however, by the 
ſame authority that impoſed them: which, if at any 
time it can pay off the capital, will aboliſh thoſe taxes 
which are raiſed to diſcharge the intereſt. See 1 Comm. 
c. 8, and Mr. Chriſtian's notes there; as to the policy 
and effe& of this National Debt; a ſubject adapted more 
to the diſcuſſion of the Politician than the Law Student. 

By flat. 26 Geo. 3. c. 31, the annual ſum of ene 
million was veſted inalienably in Commiſſioners for the 
reduction of the National Debt; in which act every 


poſſible precaution was taken, that could be deviſed, for 


preventing this fund from being diverted at any future 
time; and for carrying to the account of the Commiſ- 
fioners, for the purpole of the act, the intereſt of ſuch- 
ſtock as ſhould be purchaſed, and ſuch temporary annui- 
ties as ſhould fall in. 

Under the proviſions of this ſtatute, about ren millions 
of the capital of the National Debt had been purchaſed; 
and the annual ſum applicable to the reduction of it was 
near one million and a half; previous to the war which 
commenced in 1793. 5 

ee 
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See the „at. 32 Geo, 3. c. 55, for rendering the ſaid 
at. 26 Geo. 3. c. 31, more eifectual; and for providing 
for the diicharging of any increuſe of the National 
Debt through new Joans; and Srars 33 Geo. 3. c. 22: 
Geo. z. c. 48, for furthering the tame purpoſes. 

NATIVI DEK STIPITE. In the ſurvey of the 
Dutchy of Cornwall, there is mention of rativi de flipite, 
and nativi conventiongri ; the Krit were villeins or bond- 
men, by birch or ſtock ; the other by contract or agree- 
ment. LL. Her. 1. cap. 76. And in Corrwall it was a 


coſtom, that a freeman marrying na/7var, it he had two 


daughters, one of them was free, and the other villein, 
Brack. lib. 4. c. 21, 22. 

* NA'TIVITY, zativitas.] Birth, or the being born in 
The caſting the Nativity, or by calculation 


"ſeeking to know how long the Queen thould live, Sc. 
was made felony, by fat. 23 Elix c. 2, Nativitas 


(Neifty) was anciently taken for the ſervitude, bondage, 
or villeinage, of women. Leg. Nil. 1. 

NAVIVO HABENDO, A writ that lay to the ſhe- 
riff for a lord who claimed inheritance in any villein, 
when bis veillin was run away, for the apprehending 
and reſtoring him to the lord: and the ſheriff might 
ſeize the villein, and deliver him unto his lord, if he 
confeſſed his villeinage ; but if he alledged that he was 
a freeman, then the ſheriff ought not to ſeize him, but 
the lord was to ſue forth a pore to remove the plea be-. 
fore the juſtices of C. B. Te. 


chaſed a writ de libertate probenda before the lord had 


taken out the gone, it was a ſuper/edeas to the lord, that 

he proceeded not on the writ of aativo habendo. Reg. 

Orig. 7, 8: F. N. B. 77 : New Nat. Brev. 171, 172. 
This writ z atis habende was in nature of a writ of 


tight, to recover the inheritance in the villein; upon 


which the lord was to purſue his plaint, and declare 


thereupon, and the villein to make his defence ſo as the 


freedom was to be tried. New Nat. Br. 171, 173. See 
title Villain. 

NATIVUS, He who was born a ſervant, and ſo dif- 
fered from him who ſuffered himſelf to be ſold, of which 
ſervants there were three forts, bondmen, natives, and 
villains ; bondmen were thoſe who bound themſclves by 
covenants to ſerve, and took their name from the word 
bond; natives we ſpoke of juſt before; and villains 
were ſuch who belonging to the land, tilled the lord's 
demeſnes, nor might depart thence without the lord's 


licence. Selman Gl. See Chart. R. 2 3 Duh omnes 


manumillit a bondagio in cem. Hertf. Walſingham, p. 254. 


Cowell, See title Villain. 

NATURAL AFFECTION, zaturalis afßectio.] Is a 
gocd conſideration in a deed; and if one, without ex- 
preſſing any conſideration, covenant to ſtand ſeiſed to 
the ule of his wife, child, or brother, c. here the 
naming them to be of kin, implies the conſideration of 
Natural affection, whereapon ſuch uſe will ariſe. Cart. 
138. See title Confideration. 

NATURALIZATION ; See title Alien. 
NATURA Fudenda, Privities. Leg. Hen. I. c. 83. 
NAVAGIUM, A duty incumbent on tenants, to 

carry their lord's goods in a ſhip. Mou. Angl. i. 922. 

NAVAL STORES, Perſons ſtealing or imbezzilling 
any of the King's Naval Stores, to the value of twenty 
ſhillings, are guilty of felony without benefit of clergy. 


Sat. 22 Ca ar, Z, cap. LL And by Hat. 1 Geo, I, A. 2. 
8 | d 


And if the villein pur 


NAVIGATION. 


e. 25, the treaſurer and commiſſioners of the navy ate 
impowered to inquire of Naval Stores imbezilled, ang 
appoint perſons to ſearch for them, Oc. who may go on 
board thips, and ſeize fuch Stores; and the commiſ. 
{10ners, &c, may impriſon the offenders, and fine them 
double value, the Stores being under the value of ty enty 
ſhillings, | 

None but the contractors with the commiſſioners of 
the navy, ſhall make auy Stores of war, Naval Stores, 
with the marks commonly uſed to his Majeſty's Stores, 
upon pain of forfeiting two hundred pounds. And per. 


ſons in whoſe cuſtody ſuch Stores ſhall be found concealed, - 


are liable to the ſame penalty. at. 9 10. 3. c 41, 
The fat. 3 Aun. c. 10, was made for the encourage. 
ment of the importation of Naval Stores from the plan- 
tations in America, and for preſervation thereof in thoſe 
countries; inflicting penalties for cutting down pine, or 
pitch trees, under ſuch and ſuch ſizes, Sc. Jo the like 
purpoſe, and for the making the fame more effectual, 
is the tat. 8 Geo. 1. cap. 12. | 
Alto Naval Stores are imported here from Scotland, under 
an encouragement by ſtatute; and a premium is given 
for the importing of Naval Stores from America and 
North Britain, of one pound per ton, for maſts and pitch, 
Sc. by fat. 2 Geo 2. cap. 35+ | 
Juſtices may mitigate the penalty of concealing Stores; 
flat. g Geo. 1. c. 8. juſtices of aſfize and quarter ſet. 
tons may hear and determine offences relating to Stores; 
Rat. 17 Geo. 2. c. 40. Pre-emption of Stores imported 
in neutral ſhips given to the commiſſioners of the navy 
during the war ; „at. 19 Geo. 2. c. 36. The exportation 
of Naval Stores prohibited; „at. 33 Geo, 2.5 1. 
NAUFRAGE, A lea term for ſhipwreck. Merch. Didi. 
NAVIGABLE RIVERS; See Nivea. 
NAVIGATION, Is the art of failing at ſea, alſo the 
manner of trading: and a navigator is one who under- 
ſtands Navigaticn, or imports goods in foreign bottoms, 
See title Longitude, 


NAVIGATION-A CTS. 


Trose Statutes which have from time to time been 
made for the encouraging and increaling of SHIPPING 
and NAavIGATIOR. 

The following is a general view of the preſent ſlate 
and effect of the laws which the Legiſlature has ſcen ht 
to provide for this purpoſe ; and is extracted and 
abridged from Reeves's Hiltory of that branch of the law. 

This ſyſtem is a ſeries of reſtrictions and prohibitions, 
and it tends to the eſtabliſhing of monopoly; but it 15 1 
plan of regulation which our anceſtors, who were more 
verſed in the practical philoſophy of life than the ſpecu- 
lative one of the cloſet, thought neceſſary for the wel- 
fare and ſafety of the kingdom. Reaſoning from the 


. ſelf-preſervation of an individual to the ſelf. preſervation 


of a people, they conſidered the defence of this iſland 
from foreign invaſion, as the firſt law in national policy ; 
and judging that the dominion of the land could not be 
preſerved without poſſeſſing that of the ſea, they made 
every effort to procure to the nation a maritime power 
of its own. They wiſhed that the merchants ſhould 
own as many ſhips, and employ as many zatzve mariners 
as poſſible. To induce, and ſometimes to force them to 
this application of their capital, reſtrictions and proli- 


bitions were deviſed. Theſe affected not only * 
| | ons , ut 
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NAVIGATION-ACTS. 


but natives. The intereſts of commerce were often ſacri- 
ficed to this object. Trade was conſidered principally 
as the means of promoting the employment of ſhips, 
and was encouraged chiefly as it conduced to the one 
great national object, the Noawal frength of the Country. 

This policy was purſued by thoſe who came after 
them in directing the public councils; and in the laſt 
century, when many inſtitutions of our anceſtors fell a 
ſacrifice to the rage of reformation, the wiſdom of the 
Navigation Syſtem was reſpected ; meaſures were even 
taken for rendering it more narrow and reſtrictive, 

If the wiſdom of any ſcheme of policy is to be mea- 
ſured by its effects and conſequeaces, our Navigation 
Syſtem is entitled to the praiſe of having attained the 
end for which it was deſigned. Whether we regard 
the primary or inferior objects in this ſyſtem, whether 
it is the increaſe of ſhipping, the extenſion of our fo- 
reign trade, or the ſtrength of our navy, they have all 


advanced to a degree of conſideration unexampled, and 


they owe that advancement to this ſyſtem. 

The increaſe of our trade and Naval ſtrength has 
kept pace with that of our ſhipping and Navigation. We 
can refle& with pride, that our foreign trade, combined 
with our manufactures and domeſtic induſtry, enables us 
to raiſe annually /xteen millions of money with more 


eaſe, than four millions were raiſed during the reign of 


King Hliam; and this upon a people, who, in their dif- 
ferent ranks, enjoy more riches, more competency, and 
more comfort, than any people in Europe; and who are 
more induſtrious, becauſe they are better protected by a 
Conſtitution, which has been progreflively improving, 
both in the theory and practice of it. to the preſent time. 

The firſt grand ſcheme for eſtabliſhing Eugliſb Ship 
ping and Navigation on a footing of diſtinction, that had 
never been before attempted, was brought forward by 
the famous Act of Nawiguiion, paſled by the Uſurpation— 
Parliament, gth of October 1651. In this act we may 
iee principles, which had been gradually developing in 
former laws, (and which had been enforced, repealed, or 
quaſined, according as different opinions prevailed, and 
circumſtances allowed,) now adopted and expanded to 
their full extent, in one ſyſtem of regulation, that has 
tabliſted, without any material change in its ſubſtance, 
to the preſent day. 

One principal object of jealouſy at the time of paſſing 
this act, was the immenſe carrying trade poſſeſſed by the 
Ditch; and the title of the act is ſuited to this leading 
idea, © Gonds from foreign parts, by ahm to be imported. 
Vide Scob. As, ann. 165 1. c. 22. p. 132. The portion 
of the carrying trade with our colonies, which the Dutch 
had obtained, was the molt ſerious grievance, and that 
which the nation bore with leaſt patience. 

The next main object was, te Fi/beries, in which the 
nealſhip and ſucceſs of the Dutch had been long regarded 
as 2 national loſs and diſgrace, 

From theſe two motives aroſe the ſcheme of Navi- 
93ion, which the bold reformers of that day deſigned, 
tor 1ncreafing the naval ſtrength aud conſideration of 
tus country. It may be ſaid to have originated in jea- 


 loufy, and to have cauſed the decline and diminution of 


a neighbouring nation ; but it was founded in a policy, 


which the ncceſlities and the advantages of an inſular 
$4 


Ftuation ſuggeſted ; and the nation having, from ſupine- 


nels, or ignorance, permitted an active neighbour ſo long 


— 


1 


to take a ſhare in the fiſheries and foreign trade which 


belonged to us, thought itſelf juſtified in aſſerting, at 
length, its rights, ay carrying them into full effect by 
this legiſlative act. And although this meaſure brought 
upon the country an obſtinate and bloody war, and 
though the authority on which it was founded was un- 
conſtitutional and uſurped, yet a plan ſo wiſe and ſolid 
was ſtrenuouſly maintained by thoſe who formed it; and 
it was uot ſuffered to paſs away with the tranſient govern- 
ment from which it derived its origin; the leading features 
of it were adopted by the law ful government, at the reſto · 
ration of CV. II. when a new act of Navigation was paſſed. 

The preſent condition of our Marine (ſays B/ackftone) 


is in a great meaſure owing to the ſalutary proviſions of 


the ſtatütes called the Navigation Acts; whereby the 
conſtant increaſe of Engii/ ſhipping and ſeamen was not 
only encouraged, but rendered unavoidably neceſſary, 
By flat. 5 R. 2. c. 3, in order to augment the navy of 
England, then greatly diminiſhed, it was ordained, that 
none of the King's liege people ſhould ſlip any mer- 
chandize out of or into the realm, but only in ſhips of 
the King's ligeance, on pain of forfeiture. Jn the next 
year, by Hat. 6 X. 2. c. 8, this wiſe proviſion was ener- 


vated, by only obliging the merchants to give Eug- 


4% ſhips (if able and ſufficient) the preference. But 
the moſt beneficial ſtatute for the trade and commerce 


1 . . . ' * . . Y 
of theſe kingdoms is that Navigation 412, the rudiments 


of which were firlt framed in 1650, with a rarrow par- 
tial view; being intended to mortify our own ſugar 
Hands, which were diſaffected to the Parliament, and 
{till held out for Charles II; by ſtopping the gainful 
trade which they carried on with the Dutch, and at the 
ſame time to clip tue wings of thoſe our opulent and 
aſpiring neighbours. This prohibited ail ſhips of fo- 
reign nations from trading with any Ezg1//+ plantations, 
without licence from the Council of State.” In 1651, 
the prohibition was extended alio to the mother country ; 
and no goods were ſuffered to be imported into England, 
or any of its dependencies, in any other than Zrg1/;5 
bottoms ; or in the ſhips of that European natton, of 
wich the merchandize imported was the genuine growth 
or manufacture. At the Reſtoration, the former provi- 
ſions were continued by /at. 12 Charles II. c. 18, with 
this very material improvement, that the maſter and 
three-fourths of the mariners ſhall alſo be Egli ſub- 
jects; under forfeiture of the ſhip, and all goods im- 
ported or exported, 1 Comm. c. 13. P. 417. 

This STAT. 12 Car. II. c. 18, is intitied © An Act 
FOR THE ENCOURAGING AND INCREASING OS 
SHIPPING AND NAVIGATION ;*? which purſues 
the policy and detail of the one made in 1651, uſing 
ſometimes its very words. It has made however ſome 
alterations, and has, as already remarked, added conſi- 
derably to the ſcope of the former act. 

Having thus ſlightiy traced the hiſtory of theſe cele - 
brated laws, we ſhall proceed by endeavouring to ſe pa- 
rate ſuch matter as 1s repealed or become obſolete ; and to 
extract ſo much as conſtitutes the law of the preſent day 
not indeed the whole particulars of it, but {uch an out- 
line as may eaſily be filled up by a reference to the ſta- 
tutes, and Mr. Recves's excellent digeſt of them on this 
ſubject. To afliit the reader's mind, theſe principles 
are condenſed into certain RurES add the ExCEP- 
TIONS to them; and to each rule and exception are ſub- 

joined 
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joined the grounds and reaſons on which they are reſpec- 
tively founded. | 

The 42 of Navigation, as the flat. of 12 Car. 2.c. 18, 
is uſually filed, is looked up to as the origin and great 
charter of our Navigation Syſtem ; upon which all ſubſe- 
quent laws may be conſidered as comments. It ſeems 
moſt natural therefore to claſs our propoſed rules ac- 
cording to the courſe directed by that act, and under 
the heads into which that is divided. Theſe are, 


1. The Plantation Trade, And herein, 
(A) Of the general trade a the King's foreign 


' dominions; and 


\ | (B) Of the trade with the United States of Ame- 


rica, and the Colonies there and in the Weſt Indies. 


II. The Traue with Aſia, Africa, and America, 
III. The European Trade. 

IV. The Coafting Trade. 

V. The Fiſheries; and laſtly, 

VI. Britiſh Ships and their regiſtiy. 


I. (A) RuLie 1. No goods or commodities may be 
imported into, or exported out of, any colony or plantation 
to his Majeſty in A/fa, Africa, or America, belonging, or 
in his poſſeſſion, but in Britiſp-built ſhips owned by Bi- 
7% ſubjects, and navigated by a matter and three- 
fourths at leaſt of the mariners, Britiſb ſubjects; (or in 


' prize-ſhips, legally condemned and navigated in like | 


manner, See Rezves 82. & poſt, Rule 21) Stat. 7 & 8 
Vin. 3. c. 22. 3 
[Exc r ſuch goods and commodities as may be im- 
ported into, and exported from, the free ports in the 
iſlands of Jamaica, Grenada, Dominica, and New Pro- 
widence, by foreign ſhips, owned and navigated by the 
ſabje&s of ſome foreign European Sovereign, or State, 
or by perſons inhabiting any country under tae domi- 
nion of ſome foreign European Sovereign or State, on 


the continent of America; and except ſalt, which may 


be exported from Turks Hands in ſhips belonging to 
any of the United States.] : 

Theſe exceptions are made by fat, 27 Geo. 3. c. 27, 
for eſtabliſhing free ports; (explained by /ar. 30 Geo. 3. 
c. 29: Cat. 31 Geo. 3. c. 38 ;) & flat. 28 Geo. 3. c. 6. 
$ 9, reſpeQting Turks IJlandt. See Reeves 355, 373. 

The above fat. 27 Geo. 3. c. 27, is made perpetual 
by Hat. 32 Geo. 3. c. 37; and amended by at. 33 
Geo. 3. c. 50. 


Ru LE 2. No ſugar, tobacco, cotton, wool, indigo, 
ginger, fuſtick, or other dying woods, (“. 12 Car. 2. 
<. 18. [Nav. Act.] $ 18,) rice, molaſſes (Vat. 3 & 4 
Ann. c. 5,) copper, ore, (flat. 8 Geo. 1. c. 18. f 22,) 
coffee, pimento, cocoa nuts, whale fins, raw ſilk, hides, 
or ſkins, pot or pearl aſhes, iron, or lumber, of the 
growth, production, or manufacture, of any Britiſh plan 
tation in Aſia, Africa, or America, (ſtat. 4 Geo. 3. c. 15. 
'4 27, 28.) may be tranſported into any place whatſoever, 
other than to ſome Briri/h plantation, or to Great Britain; 
or (by Hat. 20 Geo. 3. c. 10; and fat. 33 Geo. 3. 
c. 63, ) to Ireland. i 

Except ſugar, which may be carried from the ſugar 
-colonies to any port in Europe, in a ſhip clearing out 
from Great Britain, and having a licence from the com- 
muTioners of the cuſtoms for that purpoſe ; and lumber, 


which may be carried from any Brit colony or plan- 
tation to the Madeiras, or the Weſtern Iſlands called 
Axores, or to any part of Europe to the ſouthward of 
Cape Finifterre,] | 

This depends on fat. 12 Geo. 2. c. 30, (continued by 
flat. 33 Geo. 3. c. 40. $3) and fat. 5 Geo. 3. c. 45. See 
Reeves 95, 103. — By fat. 32 Gro. 3. c. 43, the liberty to 
carry ſugar is ſuſpended, during che time that ſugars are 
at a certain price in London. And ſee fat. 33 Geo. 3. 
c. 50. F 10, 11. permitting the importation of foreign 
ſugar and coffee into certain of the Ve India iſlands ; 
and the re- exportation of them from thence without pay. 
ment of duty. 


Rur z. All other goods and commodities, not ſo 


enumerated, being the growth, production, or manufac. 
ture of any Britiſb colony or plantation in Aa, 4/rico, 
or America, may be traniported to any place wWhatſocver, 
Becauſe what is not prohibited or reſtricted by any fta- 
tute, is open and free: And by /at. 30 Geo. 3. c. 29. 
5 2, goods the growth of the countries bordering en 
Lebec, and imported into that province, may be im. 
ported into Great Britain from thence. | 
[Except hops to Ireland, fat. 5 Geo. 2. c. 9; rum and 


other ſpirits, to the /e of Man, flat. 5 Geo. 3. c. 39; 


rum to Guernſey and Jerſey, flat. ꝙ Geo. 3. c. 28. 5 1, 
2,3; and Ea/?-1ndia goods, which muſt be brought to tue 
port of Lendon; flat. 7 Geo. I. c. 21, 59.] 

RuLE 4. No goods or commodities of the growth, 


production, or manufacture of Europe, may be impecrte.! 
into any land, iſland, plantation, colony, territory, or 


| place, to his Majeſty belonging, or in his poſſeſſion, in 


Ala, Africa, or America, but ſuch as ſhall be ſhipped in 
Great Britain. /tat. 15 Car. 2. c. 7. $6; or Ireland: 
feat. 20 Ges. 3. cc. 6, 7, 10; and fat. 33 Geo. 3. c. bz. 
[Except ſalt for the fiſheries of Newfoundland, and 
wines from the Madeiras, and from the Weſtern Iſlands or 
Azores ; (ftat. 15 Car. 2. c. 7. { 7;) craft, clothing, or 
other goods, the growth, production, or manufacture of 
Great Britain, Guernſey, or Jerſey; or food or vituals, 
the growth, production, or manufacture of Great Hi. 
tain, Ireland, Guernſey, or Jerſey, from Guern/e; or cr. 
fey to Newfuundland, or any other Britih colony where 


the fiſhery is carried on, for the uſe of the fiſhery. Src, 


9 Geo. 3. c. 28. 

Ru LE 5. Lands, iſlands, territories, or places to his 
Majeſty belonging, in Alfa, Africa, or America, not being 
Colonies, or plantations, are not included in any of the 


foregoing prohibitions or reſtrictions ; other than the 


prohibition contained in the fourth rule; and the reftric- 
tion that all goods and commodities muſt be imported 
into, and exported out of, them in 2ri7;-built ſhips, or 
in Brite ſhips owned by his Majelly's ſubjects, and 
navigated by a maſter and three-fourths at leaſt of the 
mariners Briti/f ſubjects. 

If the before- mentioned prohibitions and reſtrictions 
are confined by the ſtatutes enafting them to C:/ouics 
and Plantations, then all iſlands, lands, territories, or 
places, that are judged not to be colonies or plantations, 
(it there are any ſuch) are not within the meaning of 
them; and ſuch lands, iſlands, territories, and places, 
are only included in the firit ſection of the Act of Navi- 
gation, and the ſixth ſedtion of Hat. 15 Car. 2. c. 7» 
where they are ſo named; and not in the ſecond ſection 
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of the act of Navigation concerning the enumerated | 


oods, where colomes and plantations only are named; 
nor in at. 7 & 8 Vill. 3. c. 22, which contines the import 
and export of the colonies and plantations to Britiſb- 
built ſhips. See Reeves 134—7. 

(B) RuLE 6. Sugar, molaſſes, cocoa-nuts, ginger, 
and pimento, and all goods and commodities which 
were not prohibited in the year 1788 to be exported to 
any Foreign country in Europe, may be exported from 
the WesT INDIA ISLANDS fe the UNITED STATES, 


Stat. 28 Geo. 3. c. 6. § 3. 


Ru LE 7. No goods or commodities may be ted 
from THE UNITED STATES izt9 THE WFEST- Ix DIA 
IsLAN DS, except tobacco, pitch, tar, turpentine, hemp, 
flax, maſts, yards, bowſprits, ſtaves, heading- boards, 
timber, ſhingles, and lumber of any ſort; korſes, neat- 
cattle, ſheep, hogs, poultry, and live ſtock of any ſort; 
bread, biſcuit, flour, peas, beans, potatoes, wheat, rice, 
oats, barley, and grain of ary fort, being the growth 
or produclion of any of the territories of the United 
States. Stat. 28 Geo. 3. c. 6. f 1. 


Rv1,e 8. No goods or commodities may be imported 
from the United States by ſea or coaſtwiſe into the pro- 
vince of Quebec, or the countries or iſlands within that 
government, or up the river S. Lawrence, (Hat. 28 
Geo. 3. c. 6. F 14.) nor at all into the province of Nowa 
Scotia or New Brunſwick, the iſlands of Cape Breton, 
St. John's, or Newfoundland, or any country or iſland 
within their reſpective governments. Stat. 28 Geo. 3. 
6:6: 44% -: - 

[Except that the Governors of Nova Scotia, New 
Brunſwick, the iſlands of Cape Breton, and St. John's, may, 
in caſes of public emergency and diſtreſs, authorize the 
importation of ſcantling, planks, ſtaves, heading-boards, 
ſhingles, hoops, or ſquared timber of any ſort, horſes, 
neat-cattle, ſheep, hogs, poultry, or live ſtock of any 


ſort, bread, biſcuit, flour, peas, beans, potatoes, wheat, 


rice, oats, barley, or grain of any ſort, for a limited 
time ; and the Governor of Newfoundland, being im- 
powered by order of his Majeſty in Council, may autho- 
rize, in caſe of neceſſity, the importation of bread, flour, 
Indian- corn, and live ſtock, for the then enſuing ſeaſon 
only, Stat. 28 Geo. 3. c. 6. 5 13.] 

And by „at. 30 Geo. 3. c. 8. $1, the Governor of 
Nuebec may authorize the importation of cattle, grain, or 
flour, by ſea or coaſtwiſe, from the United States, by Bri- 


 tih Subjects in Britiſh veſſels. By flat. 33 Geo. 3. c. 50. 


$ 14, Pitch, tar, and turpentine the produce of the 
United States may now be imported into Neva Scotia and 
New Brunſevick, by Britiſh Subjects in Br:ti/h ſhips, 

By 5 10, of the above „at. 28 Geo. 3. c. 6, no to- 
bacco, pitch, tar, turpentine, hemp, flax, maſts, yards, 
bowſprits, ſtaves, heading-boards, timber, ſhingles, or 
lumber of any ſort; bread, biſcuit, flour, peas, beans, 
potatoes, wheat, rice, oats, barley, or grain, ſhall be 
imported into the Ve India iſlands, including the Ba- 
hama and Bermudas lands, from any of the foreign 
European Wi-India iſlands; or (by fat. 31 Geo. 3. 
c.38.45 1,) from any foreign colony or plantation what- 
ſoever, belonging to any foreign European State; on 
penalty of forfeiture, except by authority of the re- 
2 ay Governors in caſes of public emergency, and 

0. II. 


1 


except timber of certain ſpecies under fat. 33 Ces. x. 
c. 50. § 13. a 
RLE 9g. Goods and merchandize being the growth 
or production of any of the territories” of the United 
States of America, may be imported directly from thence 
in Britifo- built ſhips, oxoned by Britiſh Subjects, and navi- 
gated according to law, or in ſhips built in the countries 
belonging to the Cite States, owned by ſuch Subjects, 
and navigated by a maſter and three-fourths of the ma- 
riners of thoſe countries, under the following duties, 
namely, unmanufactured goods and merchandize, (ex- 
cept fiſh, oil, blubber, whale-fins, and ſpermaceti,) and 


allo tobacco, pig- iron, bae-iron, pitch, tar, turpentine, 
roſin, pot-aſh, pearl-aſh, indigo, maſts, yards, and 


bowiprits, upon the ſame duties as if they came from 
any Britiſh iſland or plantation in America : ſecondly, 
fiſh, oil, blubber, whale-fins, ſpermaceti, and all other 
goods, and merchandize, (except ſnuff,) upon the loweſt 
of the duties impoſed by law upon thoſe articles, if they 
came from countries not under the Brirs dominion : 
thirdly, ſnuff upon the ſame duties as if it was the pro- 
duct and manufacture of Europe. 

This ſtands upon an annual order of council, made by 
virtue of fat. 23 Geo. 3. c. 39, continued and enforced 
from time to time by ſtatutes paſſed every year for that 
purpoſe. 

The duties to be taken on the ſecond claſs of goods 
and merchandize are thoſe contained in the tables and 
ſchedules A, D, & F, of the Conſolidation-Act, fat. 
27 Geo. 3. c. 13, and thoſe enacted by any law paſſed 
ſubſequent touching the duties in thoſe ſchedules. Snuff 
is further to be ſubje& to the regulations of far. 29 
Geo. 3. c. 68. 


The following regulations as to the Plantation-trade 
ought alſo to be noticed. 

y flat. 30 Guo. 3. c. 26. F 2, exporters of goods to 
Yucatan are allowed the ſame drawbacks as to America. 
By flat, 30 Geo. 3. c. 27, Subjects of the Uzit2d States 
ſettling in the Britiſh territories in North America, may 
import negroes, &c, duty free. By fat. 34 Geo. Jo 
c. 35, Governors in the Veſt India iſlands are indemni- 
fied for having permitted importation and exportation in 
foreign bottoms, under certain circumſtances, 


II. Rur 10. No goods or commodities of the 
growth, produQtion, or manufacture of Aa, Africa, or 
America, may be imported into Great Britain, in any 
other than in Britiſp-built ſhips, or in Britiſh ſhips owned 
by his Majeſty's Subjects, and navigated by a maſter 
and three-fourths at leaſt of the mariners Britiſb Subjects. 
Stat. 12 Car. 2. c. 18. (Navigation AR) & 3. 

Except ſuch goods and commodities of the growth or 
production of th United States, as are permitted by the 
before-mentioned order in council to be imported in 
ſhips belonging to the United States, as is ſtated in the 
ninth rule. 

This is the only dire exception; but ſome of the 
inſtances which are given as exceptions to the ſubſe- 
quent rule are exceptions alſo to this, as far as they re- 


late to ſhips, 


Ru E 11. No goods or commodities of the growth, 
production, or manufacture of Aha, Africa, or America 
may be ſhipped or brought from any other place or 

Qq country, 


he auth 
. % 


14 
4 
1 
x 
# 
i% 


EE —"—_ 
: * 


7 27 22 = 2 —_— — ” 5 i rs I 
_— 24 Es 5 A. — * 4 3 1 1 * J 1 . N * OE 7 — — — 3 
hs < W- ==, y TS 2. _ 4 5 = ** 7 3 * — x v f « » 4, N 2 
22 2 ; — 4 4 5 7 e 29 ** . KN . . 6 as 7 1 1 
* * " * 7 — * 3 > CS * I. — ” * y 
—_— 5 — — / * 8 a — * hs - 


— * 


— 
* 4 
* 
iy = 
45 3 N 
— 2 3 
* 


; 
. 3 
„„ 


/NAVIGATION-ACTS Il-V, 


eountry, but only from theſe of their growth, production, 
or manufacture, or from thoſe ports where only they can 


can be, or are, or uſually have been, firſt ſhipped for 


tranſportation. 

"This reſtriction applies as well to the trade with the 
plantations as the general trade with Alia, Africa, or 
America ; and is founded on the conſtruction of fat. 
12 Car. 2. c. 18, (Navigation Act,) 5 4. — See Reeves 
140 - 143. 

[Except the commodities of the S:reights or Levant 
Seas, from the uſual ports for lading them within the 
S'reights or Levant Seas. Stat. 12 Car. 2. c. 18. F12z. 
Eaſt-Iudia eommoditics, from the uſual ports for lading 
them to the ſouthward and eaſtward of the Cape of Good 
Hope. Id. N13. The goods of the Spaniſh or Portugueſe 
plantations or dominions, from the ports of Spain or 
_ Portugal, or che Weltern Iſles, commonly called Azores, 
or the Madeira or Canary Iſlands. Id. F 14. Bullion and 
prize goods, from any port in any fort of ſhips. 1d. 
$ 15. Jeſuits bark, ſarſaparilla, balſam of Peru and 
Tolu, and all drugs the produce of America, from the 
Britih plantations. Stat. 7 Ann. c. 8. Raw ſilks, or 
other goods of Pera, from any place belonging to the 


Emperor of Ry/ja, in Britiſo-built ſhips, Stat. 14 Geo. 2. 


c. 36. Cochineal, by fat. 13 Geo. 1. c. 15, and indigo, 
by fat. 7 Geo. 2. c. 18, from any port in Britiſb ſhips, 
or ſhips of a State in amity. Gum-ſenega, by fat. 
25 Geo. 2. c. 32; coarſe printed calicoes, cowries, 
drangoes, and other Eaſt India goods, prohibited to be 
worn here, from any port in Europe, in Britih ſhips, 
Stat. 5 Geo. 3. c. 30. $1. Cottun-wool, fat. 5 Geo. 3. 


c. 52. $20; and poat-ſkins, raw, or undreſſed, 15 


- Geo. 3. c. 35. F1, 2. (made perpetual by „at. 31 Geo. 3. 
c. 43.) from any place, in Britiſb built ps; and goods, 
the merchandize of the dominions of the Emperor of 
Morocco, from Gibraltar, in Britiſh ſhips, by flat. 27 
Geo. 3. c. 19. § 11. See Reeves 142, 149, 37, 8.] 


III. Rurex 12. No goods or commodities of the 
growth, production, or manufacture of Europe, hereinafter 
enumerated and deſoribed, namely, no goods or com- 
modities the growth, production, or manufacture of 
Muſcovy, or of any territories belonging to the Em- 
peror- of Ruſſa; nor any fort of maſts, timber, or 
boards; no foreign ſalt, pitch, tar, roſin, hemp, or flax, 
r2ifins, fige, pruens, olive oils ; no fort of corn, grain, 
| ſugar, pot-aſhes, wines, vinegar, or ſpirits called aqua- 
vitæ, or brandy-wine, may be imported, but in Brit. 
built ſhips, or in ſbips owned by his Majeſty's Subjects, and 
navigated by a maſter and three-fourths at leaſt of the 
mariner: Britth Subjects: nor any currants or commo- 
dities of the growth, production, or manufacture of any 
country belonging to the Turti/þ empire, may be im- 
ported, but iu Briti/h-bwuilt ſhips owned by Britiſh Subjects, 
and navigated by a maſter and three-fourths at leaſt of 
the mariners Briti/f Subjects; or, in ſhips of the built 
of any country or place in Europe under the dominion 
of the Sovereign or State in Europe of which ſuch goods 
are the growth, production, or manufacture; or of the 
built of ſuch port where only the ſaid goods can be, or 
moſt uſually are, firſt ſhipped for tranſportation ; and na- 
vigated by a maſter and three-fourths at leaſt of the 
1eariners of that country, place, or port. 


8 


This rule is founded on fat, 12 Car. 2. e. 18, (Nay, 
Act,) & 8, amended by Pat. 27 Geo. 3. c. 19. F 10. See 
Reeves 197, 382, 383. 

RvuLe 13. No fort of wines, (other than Rheniſb,) no 
ſort of ſpicery, grocery, tobacco, pot-aſhes, pitch, tar, 
ſalt, roſin, deal - boards, fir, timber, or olive oil, may be 
imported from the Netherlands, or Germany, upon any 
pretence, in any ſort of ſhips or veſſels whatſoever. Star, 
13 & 14 Car. 2. c. 11. $23. See Reeves 202, 205, 

Except timber, fir, planks, maſts, and deal-boards, 
the production of Germany, from any port or place in Ger- 
many, by Britiſh Subjects in Britiſp-built ſhips ; flat. 6 


Geo. 1. c. 16. §z; and wines, the growth or production 


of Hungary, the Aigtrian dominions, or any part of Ger. 
many, trom the Auſtrian Netherlands, or any port or 
place belonging to the Emperor of Germany, or the 
Houle of Auſtria, in any ſuch ſhips as are deſcribed in 
the twelfth rule, Stat. 22 Geo. 2, c. 78. $2; amended 
by fat. 27 Geo. 3. c. 19. $10.] 


RULE 14. Bullion and prize goods, and all other 


goods and commodities of the growth, production, or 


manufacture of Europe, (not prohibited abſolutely to be 
imported,) may be imported from an) country, place, 
or port, in any fort of ſhips, owned and navigated in any 
ſort of manner. | 

Becauſe bullion and prize goods are excepted by 5 15, 
out of all the proviſions of the Act of Navigation; and 
becauſe what is not prohibited or reſtricted by any ſta- 
tutes, is open and free. 


IV. Rur E 15. No perſon may lade or carry on board 
any ſhip or veſtel, other than a Bririßb- built ſhip, or a 
Britiſh ſhip owned by Britiſh Subjects and navigated by a 
maſter and three-fourths at leaſt of the mariners Br:- 
tiſb Subjects, (by far. 34 Geo. 3. c. 68, after the then ex- 
iſting war navigated wholly by Britiſh Subjects,) any com- 
modities or things of what kind ſoever from any port or 
creek of Great Britain or Ireland, or of the iſlands of 
Guernſey or Ferſey, to another port or creek of the 
lame, or any of them. Stat. 12 Car. 2. c. 18, (Nav, 


A,) F 6. | 


RuLe 16. Every forzign-built ſhip or veſſel, bought 
and brought into Great Britain to be employed in carry- 
ing goods and merchandize from any port to port, is to 
pay at the port of delivery for every voyage five {hil- 
lings per ton, over and above all other duties. Stat.! 
Jac. 2. c. 18. 


V. Ruiz 17. (See this Dictionary, title Fifh.) Frc/5 


file of every kind caught by the crew of any Brit 


built ſhip, or veſſel owned by Britiſh Subjects uſually re- 
ſiding in Great Britain, Ireland, Guernſey, Jerſey, or Man, 
and navigated by a maſter aid three-fourths at leaſt of 
the mariners Britiſo Subjects, may be imported in ſuch 
ſhips free of duty. Stat. 27 Geo. 3. c 13. § 32. 

RuLe 18. No fort of fiſh whatever of foreign. fiſoings 
(except eels, ſtock-fiſh, anchovies, ſturgeon, botargo, 
or caveare, turbots, lobiters, and oylters,) may be im- 
ported into Great Britain. 


This depends on fat. 10 & 11 Vill. 3. c. 24. $13 


14: Hat. 1 Geo. 1. ff. 2. c. 18. $ 1, 2, 3, —_—_ 
at, 
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feat. 9 Geo. 2. e. 33: and Nat. 26 Geo. 3. c. 81. $43, 44- 


Gyfters are not ſpecially excepted in any ſtatute, but 
there is a duty on them ia the Conſoſidation-Act ( far. 
27 Geo, 3. c. 13, which not being leviable on Britib- 
caught fiſh, muſt be conſtrued as à permiſſion to import 
ſoreign · caught oy ſters. 


Ru1E 19. Perpetual brunties are payable on the export 
of pilchards, or thads, cod- Hh, ling, or hake, whether 
wet or dried, ſalmon, white-hecrings, red-herrings, and 
dried red ſprats, being of Britih fiſhing and curing. 
Stats. 5 Gro. 1. c. 18. 56: 26 Geo. 3. c. 81. 10, 

RuLE 20. Temporary boumnties are payable on the ton- 
vage of ſhips carry ing on the Brizzf and Greemlaud Fiſh- 
eries; on the quantity of ſiſh taken in the Brit; and 
Newfoundland Fijheries 3 on the quantity of oil, head- 
matter, blubber, and whale-fns, taken in the Scathern 
wwhale-fiſhery, and on the export of pilchards.—-Seal- 
fins, head-matter, blubber, and whale-fins, taken in 
the Newfoundland, Greenland, and Southern whale-fiſh- 
eries, may be imported free of duty, provided Briti/h- 
bilt ps are employed, ezened by Britiib Subjects, uſu— 
ally retiding in the King's European dominions, and na- 
vigated by a matler and three-fourths at leaſt of the 
mariaers uſually reſiding in the King's European domi- 
rions, ITheſe temporary bounties all depend on the 
Fatutes 20 Geo, 3. . 81. (explained by fat. 27 Geo. 3. 
c. 10:) 26 Geo. 3. cc. 26, 41, 50, explained by fats. 28 
(Geo. 3. c. 20: 29 Ceo. 3. c. 53: and ſuch ſtatutes as are 
from time to time made for amending or continuing 
them, See fats. 31 Geo. 3. c. 45: 32 Geo. 3. c. 22: 33 
(Geo. 3. cc. 42, 58. And ſee fat. 34 Geo. 3. c. 68. F 4, 
under which, after the then exiſting war, no veſſels are to 
fiſh on the coaſts, unleſs aubol/y manned with Briz;4 Sub- 
jets; but foreign mariners are allowed, under certain 
regulations, to be on board ſuch ſhips, io inſtruct Britih 
mariners in fiſhing, Ec. 


VI. Ru LE 21. A Britiſh-built foip is ſuch as has been 
built in Great Britain, or Ireland, Guernſey, or Jener, or 
the Je, Man, or in ſome of the colonies, plantations, 
iſlands, or territories, in 4/a, Africa, or America, which 
at the time of building the ſhip belonged to, or were in 
the poſſeſſion of, his Majeſty ; or any ſhip whatſoever 
which has been taken and condemned as lawful prize. 

[Except ſuch Britiſb- built ſhips as ſhall be rebuilt or 
repaired in any foreign port or place to an amount ex- 
cceding fifteen ſhillings ger ton, unleſs ſuch repairs ſhall 
have been proved to be neceſſary to enable the ſhip to 
perform her voyage. ] | 

1his rule and exception are contained in the firſt and 
ſecond ſections of „at. 26 Geo. 3. c. 60, See Reeves 
453» 454+ 

Rur 22, A Britiſh ſhip is, firſt, ſuch as is foreign b211!, 
but which before May 1, 1786, belonged wholly to any 
of the people of Great Britain, or Ireland, Gurrnſcy, or 
Jerſey, or the Ie of Man, or of any colony, or plarta- 
tion, iſland, or territory in Ma, Africa, or America, in 
poſſeſſion of his Majeſty ; ſecondly, ſuch as has been 
built or rebuilt on a foreign-made keel or bottom, and 
regiſtered before May 1, 1786, as a Britiſb ſhip ; thirdly, 
ſuch as had begun to be repaired or rebuilt on a foreign- 


made keel ur bottom before May 1, 1786, and has been 


——  —— 


ſince regiſtered by order of the commiltioners of the 
cuſtoms of Exgland or in Scotland. See Prewes 452, 538. 


Rur 23. Every ſhip, or veſſel, having a deck cr 
being of the burthen of fifteen tons, and belonging to a 
ſubje& in Great Britain or Ireland, Guernſey, Ferfey, or 
the Je of Man, or any colony, plantation, 1iland, or ter- 
ritory to his Majeſty belonging, muſt be regrfered by the 
perſon clz:iming property therein; who is to obtain a 
certificate of ſuch regiltry in the port to which the ſkip 
or veſſel properly belongs, and the certificate is to dit- 
tinguiſh the ſhip or vellcl under one of theſe two claſſes; 
certificates of Þ;:1i/ plantation regiſtry, or, certificates 
of foreign (rips rr: eiftry for the Eurerean trade, Britiſb 


froferty. Stat. 25 Geo. 3. c. 60. & 3, 28. 


Rur 24. No ſhip is to be permitted to clear out as 
a Zric:/5-built ſhip, or a Britich ſuip, nor to be entitled to 
the privileges of a Britih-vuilt (hip, or a Britiſb flip, 
unleſs the owner has obtained a certificate of regiſtry; 
and any ſhip parting from port without being fo regiſ- 
tered, and obtaining ſuch a certificate, ſhall be forfented, 
Stat. 20 Geo. 3. c. 00.4 32. 


Rus» 25. Al Hugs, not entitled to the privileges of a 
Briti;;-b alt ſhip, or a Britiſb ſhip, and all ſhips not re- 


' gifterea as aforeſaid, are deemed, although they may be- 


long to Hritiſb Subjects, to all intents and purpoſes alien 
or foreign /hips. Stat. 27 Geo. 3. c. 29. F 13. See Reeves 
509-5 12. 

Rur 26. As often as the maſter of a ſhip is changed 
a memorandum thereof is to be indorſed on the certiñ- 


cate by the proper officer of the cuſtoms. Stat. 26 
Geo. 3. c. 60. 


Ru LE 27. The owner is to cauſe the name by which 
a ſhip is regiſtered to be painted in a conſpicuous part of 
the ſtern, and ſuch name is not to be changed. Stat. 26 
Geo. 3. c. 60. § 19. | 

Ru LE 28. If a certificate of regiſtry is loſt or miſlaid, 
or if a ſhip ſhall be altered in form or burthen, or from 
any denomination of veſſel to another, by rigging or fit- 
ting, ſhe muſt be regiftered de nod, and a new certificate 
granted. Stat. 26 Geo. 3. c. GO. F 22, 23, explaining 
15 Geo. 2. c. 31. 


RuLE 29. Maſters of ſhips are, on demand, to pro- 
duce their certificates to the principal officer in any port 
within the King's dominions, or to the HBriticb conſul or 
chief officer in any foreign port, on penalty of 100/, 
Stat. 26 Geo. 3. c. 60. & 34: and fee fat, 33 Geo. 3. 
c. 68. F 18, Sc. Some doubt having ariſen whether 
ſhips belonging to the Ff. India Company could ſtrictly 
be conſidered as Breiti ſhips, conſidering how many fo- 
reigners were proprietors of the Company's ſtock, this 
was removed by fat. 21 Geo, 3. c. 65. f 33. 


Six e the above recapitulation 2 material ſtatute has 
been paſſed, wiz. fa!. 33 Geo. 3. c. 68; by which it is 
enacted, that after ſx months from the concluſion of the 
then exiſting war, no goods, Sc. ſhall be imported into 
Great Britain, nor any goods exported from thence, in Bri- 
7i/ veſſels, unleſs the maſter and three-fourths of the crew 
are Britiſh Subjects. This act contains ſeveral regu- 
lations to enforce theſe proviſions; it defines Britiſh Sea- 
nen; who, it declares, muſt be natu:al-born Subjects, or 
perſons naturalized by act of parliament, or made de- 
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NAVIGATION-ACTS. 


nizens by letters of denization, or perſons having be- 
come Subjects by conqueſt, or ceſſion of ſome newly- 
acquired country, having taken the oath of allegiance, 
or other oath required on ſuch conqueſt or eeſſion. Fo- 
reign ſeamen, however, ſerving three years in the navy 
in time of war may be employed as Briti ſeamen, not 
having taken the oath of allegiance to a foreign State. 
Regulations are alſo contained for the employment of 
negroes in America, and the Eaſt and Weſi Indies: and 
proviſions made for the employment of foreign ſeamen 
in Caſe of necefiity, This ſtatute alſo contains further 
regulations as to the regiſtry of Britiſh ſhips, by enact- 
ing that no transfer of property in any veſſel ſhall be 
valid, unleſs made according to fat 26 Geo. 3. c. 60. The 
form of indorſement on change of property is pre- 
ſcribed; and other inſtructions given as to the transfer 
of property where the veflels or their owners are not in 
the country. The mode of regiſtering Je novo in caſe 
of transfer of property, is further ſettled ; and directions 
givea in caſe of transfer of the property, in ſuch regiſ- 
tered ms to foreigners. 
The above ſhort view of an intereſting and important 
ſubject, contains much uſeful information, not merely 
confined to this head of law, but connected with the ge- 
neral policy of the Engliß Government. The parti. 
culars of the laws here detailed, are ſometimes fluctuat- 
ing, and above all, much affected by the circumſtances 
of peace and war. An intimate reſearch into the re- 
gulations contained in the ſtatutes above referred to, 
and others, can only be conducted with ſafety by a refer- 
ence to the ſtatutes themſelves; and particular caution 
is neceſſary to render the Student aware of the number of 
laws continually claiming the attention, and receiving 
the ſanction, of Parliament on this national ſubject. 
See particularly as to the importation and exportation 
of Bark, _ 32 Geo. 3. c. 50 ;— Books, 34 Geo. 3. 
c. 20 ;—Cambricks from the Adtrian — frat. 
34 Geo. 3. c. 50; Coaſting trade, far, 32 Geo. 3. c. 50 
— Corn, this Dictionary, title Corn, and fats. 30 Geo. 3. 
c. 1,42: 31 Geo. 3. c. 4: 31 Geo. 3. c. 30: repealing all 
acts and all proviſions in every other act regulating the im- 
portation of wheat, Tc. ; 33 Geo. 3. c. 3: 34 Geo. 3. c. 71, 
the latter regulating the exportation to the e Indies ;— 
Drugs, fat. 30 Gee. 3. c. 28.— As to Ireland, ſee flat. 33 
Geo. 3. c. 63; by which, gocds legally imported into 1re- 
land from America, &c. may be imported from thence into 
Great Britain in Britiſh or Iriſb-built ſhips, owned and 
navigated according to law ; except goods produced or 
manufactured within the limits of the Eaft-1ndia Com- 
pany 's trade.— Man, 1/le of ;— Stat, 32 Geo. 3. c. 50, $12, 
repeals ſo much of fat. 5 Geo. 3. c. 39, as relates to the 
{le of Man bond; — Paper, exportation of and drawback 
on, ſtat. 32 Geo. 3. c. 54. $28 ;—Pot-aſhes, exportation 
of, 34 Geo. 3. c. 34: Rape · ſeed, importation of, fat. 30 
Geo. 3. c. 41 ;—Salt-petre, at, 31 Geo. 3. c. 42 Skins, 
ſeal-ſkins, 31 Geo, 3. c. 20; 32 Geo. 3. c. 36. $6;—raw 
hides and fkins from 1re/and and America, flat. 32 Geo. 3. 
c. 36. § 2 ;—Silks, crapes, and tiffanies, the manufacture 


of Italy, to be imported directly from thence, fat. 31 


Geo. 3. c. 37; — Slate, fat. 34 Geo. 3. c. 51 ;— Stores, 
naval, exportation of, Hat. 33 Geo. 3. c. 2; Tea, fat. 
32 Geo. 3. c. 9, by which the certiſicates required by 
fat. 21 Geo. 2. c. 14, for due exportation of that ar- 
ticle, are no longer required — Tin unwrought al- 


| 


| 


lowed to be exported, duty free, to any place beyond 
the Cape of Good Hope ; ſtat. 30 Geo. 3. c. 4 Tobacco 
and ſnuff, fats. 30 Geo. 3. c. 40: 31 Geo. 3. c. 47. See 
alſo this Dictionary, under many of the above titles for 
ſuch regulations, affecting them, as do not relate to the 
immediate proviſions of the Navigation Acts. 

It has been thought expedient in this place to inſert 


articles III, XI, XII, XIII, XIV, and XV, of the 


TrEaTY of Amity, Commerce, and Navigation, made 
between GarAT BRTTAIN, and AukRie in the 
year 1795. Article III is a permanent article: the 
duration of Article XII is therein particularly ſpecifed. 
The reſtraint of the burthen of American ſhips to 70 tons, 
was alſo a ſubſequent matter of negotiation, not ſettled 
at the time of writing this, (Aug 1795.) The other 
articles, it was agreed, ſhould remain in force for twelve 
years from the time of exchanging the ratification. In the 


' preamble of the Treaty it was recited to be for the pur- 


poſe (among other things) of regulating “ the Con- 
merce and Navigation between the reſpettive countries, 
territories, and people, in ſuch a manner as to render the 
{ame reciprocal, beneficial, and ſatisfactory.“ 

« Art. III. It is agreed, that it thall at all times be free 
to his Majeſty's Subjects, and to the Citizens of the 


United States, and alſo to the Indians dwelling on either 


ſide of the boundary line, (ſpecified in the treaty,) freely 
to pals and repaſs, by land or inland navigation, into the 


reſpective territories and countries of the two parties on 


the Continent of America, (the country within the limits 
of the Hud/on's Bay Company only excepted, ) and to navi- 
gateall thelakes, rivers, and waters thereof, and freely to 
carry on trade or commerce with each other. Butitis un- 
derſtood that this article does not extend to the admiſſion of 
veſſels of the United States into the ſea- ports, harbours, 
bays, or creeks, of his Majeſty's ſaid territories; nor 
into ſuch parts of the rivers in his Majeſty's ſaid terri- 
tories as are between the mouth thereof and the higheſt 

ort of entry from the ſea, except in ſmall veſſels trad- 


ing bond fide between Montreal and Quebec, under ſuch 


regulations as ſhall be eſtabliſhed to prevent the poſi- 
bility of any frauds in this reſpe& ; nor to the admiſſion 
of Britiſh veſſels from the ſea into the rivers of the 
United States, beyond the higheſt ports of entry for fo- 
reign veſſels from the ſea. The river Miſhſippi ſhall, 
however, according to the treaty of peace, be entirely 
open to both parties; and it is further agreed, that all 
the ports and places on its ealtern fide, to which ſoever 
of the parties belonging, may freely be reſorted to, and 
uſed by both parties, in as ample a manner as any of 
the Atlantic ports or places of the United States, or any 

of the ports or places of his Majeſty in Great Britain. 
All goods and merchandize whoſe importation into 
his Majeſty's ſaid territories in America, ſhall not be en- 
tirely prohibited, may freely, for the purpoſes of com- 
merce, be carried into the {ame in the manner aforeſaid, 
by the Citizens of the United States, and ſuch goods 
and merchandiſe ſhall be ſubject to no higher or other 
duties than would be payable by his Majeſty's Subje&s 
on the importation of the ſame from Europe into the 
ſaid territories. And in like manner all goods and mer- 
chandize whoſe importation into the United States ſhall 
not be wholly prohibited, may freely, for the purpoſe of 
commerce, be carried into the ſame, in the manner afore- 
ſaid, by his Majeſty's Subjects; and ſuch goods or mer- 
| h chandize 
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chandize ſhall be ſubje& to no higher or other duties 
than would be payable by the Citizens of the United 
States on the importation of the ſame, in American vel- 
ſels, into the Atlantic ports of the ſaid States. And all 
goods not prohibited to be exported into the ſaid terri- 
tories reſpectively, may, in like manner, be carried out 
of the ſame by the two parties reſpectively, paying duty 
as aforeſaid. i f 

No duty of entry ſhall ever be levied by either party, 
on peltries brought by land or inland navigation into the 
(aid territories reſpectively; nor Niall the Iudiaus paſſing 
or repaſiing with their own proper goods and effects of 
whatever nature, pay for the iame any impoſt or duty 
whatever. But goods in bales, or other large packages 
unuſual among Iadians, ſhall not be conſidered as goods 
belonging bona fide to Iuddiaus. N 

« No higher or other tolls or rates of ferriagethan what 
are or ſhall be payable by natives, ſha!l be demanded 
on either fide; and no duties ſhall be payable on any 
goods which ſhall merely be carried over any of the 
portages or carrying place m either ide, for the pur- 
poſe of being immediately re-embarked and carried to 
ſome other place or places. But as by this ſtipulation 1t 
is only meant to ſecure to each party a free paſſage 
acroſs the portages on both ſides, it is agreed, that this 
exemption from duty ſhall extend only to ſuch goods as 
are carried in the uſual and direct road acroſs the port- 
age, and are not attempted to be in any. manner ſold or 
exchanged during their paſſage acroſs the ſame; and 
proper regulations may be eltabliſhed to prevent the 
poſlibility of any frauds in this reſpect. 

« Art, XI. It is agreed between his Majeſty and the 
United States of America, that there ſhall be a recipro- 
cal and entirely perfect liberty of navigation and com- 
merce between their reſpective people, in the manner, 
under the limitations, and on the conditions ſpecified in 
the following articles. | 

« Art, XII. His Majeſty conſents, that it ſhall and 
may be lawful, during the time hereinaſter limited, for 
the Citizens of the United States to carry to any of his 
Majeity's iſlands and ports in the Ve Indies from the 
United States, in their own veſſels, rot being above the 
burthen of 70 tons, any goods or merchandizes, being of 
the growth, manufacture, or produce of the ſaid States, 
which it is or may be lawful to carry to the ſaid iſlands 
or ports from the ſaid States in Britifh veſſels; and that 
the ſaid American veſſels ſhall be ſubjeR there to no 
other or higher tonnage duties or charges than ſhall be 
payable by Britih veſſels in the ports of the United 
dtates; and that the cargoes of the ſaid American vel- 
{els ſhall be ſubje& there to no other or higher duties 
or charges than ſhall be payable on the like articles, 
if imported there from the ſaid States in Britiſs 
veſſels. | 

* And his Majeſty alſo conſents that it ſhall be lawſul 
for the ſaid American Citizens to purchaſe, lade, and 
carry away in their ſaid veſſels to the United States, 
irom the ſaid iſlands and ports, all ſuch articles, being 
of the growth, manufacture, or produce of the ſaid 
illands, as may now by law be carried from thence to 
the ſaid States in Britiſb veſſels, and ſubject only to 
the ſame duties and charges on exportation, to which 
| B$r1tih veſſels and their cargoes are or ſhall be ſubjeR in 
 imilar circumſtanses. 


— 


1 


i 


Provided always, that tae ſaid American veſſels do 
carry and land their cargoes in the United States only; 
it being expreſsly agreed and declared, that during the 
continuance of this article, the United States wlll prohi- 
bit and reſtrain the carrying any molaſſes, ſugar, coffees 
cocoa, or cotton, in American veſiels, either from his 
Majeſty's iſlands or from the United States, to any 
part of the world, except the Uaited States, reaſonable 


fea-ſtores excepted. 


Provided allo, that it ſhall and may be lawful, during 
the ſame period, for Britiſb reflels ro import from the 
ſaid illands, into the United States, and to export from 
the United States to the ſaid iſlands, all articles what- 
ever, being of the growth, produce or manufacture of 
the ſaid iſlands, or of the United States reſpectively, 
which now may, by the laws of the ſaid States, be fo 
i-nported and exported. And that the cargoes of the 
iaid Br:7i/þ veſſels ſhall be ſubje& to no other or higher 
duties or charges, than ſhall be payable on the lame 
articles, if ſo imported or exported in American 
veſlels. | 

« It is agreed, that this article, and every matter and 
thing therein contained, ſhall continue to be in force 
during the continuance of the war in which his Majeſty is 
now engaged; and alto for tere years from and after the 
day of the ſignature of the preliminary or other articles 
of peace by which the ſame may be terminated. 

And it is further agreed, that at the expiration of 
the ſaid term, the two contracting parties will endea- 
vour further to regulate their commerce in this reſpect. 
according to the fituation in which his Majeſty may then 
and himſelf with reſpect to the We Indies, and with a 
view to ſuch arrangement as may beſt conduce to the 
mutual advantage aud extenſion of commerce. 


« And the ſaid parties will then alſo renew their diſcuſ- 


ions, and endeavour to agree, whether in any or what 
caſes neutral veſſels ſhall protect enemy's property; and 
in what caſes, proviſions, and other articles, not gene- 
rally contraband, may become ſuch, But in the mean- 
time, their conduct towards each other in theſe reſpects, 
ſhall be regulated by the articles hereinafter inſerted on 
thoſe ſubjects. 

Art. XIII. His Majeſty conſents that the veſſels be- 
longing to the Citizens of the United States of America 
ſhall be admitted and hoſpitably received in all the ſea- 


ports and harbours of the Brisiſb territories in the Ea 


Indies. And that the Citizens of the ſaid United States 
may freely carry on a trade between the ſaid territories 
and the ſaid United States in all articles of which the im- 
portation or exportation reſpectively to or from the ſaid 
territories ſhall not be entirely prohibited. Provided 
only, that it ſhall not be lawful for them in time of war 
between the Briz;5 Government and any other Power or 
State whatever, to export from the ſaid territories, with - 
out the ſpecial permiſſion of the Briti/h Government 


| there, any military ftores or naval ſtores or rice. The 


Citizens of the United States ſhall pay for their veſſels, 
when admitted 1ato the ſaid ports, no other or higher 
tonnage duty than ſhall be payable on Brizzh veſſels 
when admitted into the ports ot the United States. And 
they ſhall pay no other or higher duties or charges on 
the importation or exportation of the cargoes of the ſaid 


- veſſels, than ſhall be payable on the ſame articles when 


imported or exported in Br:ti veſſels. But it is ex- 
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preſsly agreed, that the veſſels of the United States £a!l 
not carry any of the articles exported by them from the 
ſaid Briti/h territories to any port or place except to 
ſome port or place in America, where the ſame ſhall be 
unladen ; and ſuch regulations ſhall be adopted by both 
parties, as ſhall. from time to time be found neceſſary 
to en force the due and faithful obſervance of this ſti- 
pulation. 

It is alſo underſtood, that the per:niflion granted by 
this article, is not to extend to allow the veſlels of the 
United States to carry on any part of the coaſling trade 
of the ſaid Byitiſb territories ; but veſſels going with their 
original cargoes, or part thereof, from one port of dil. 
charge to another, are not to be conſidered as carrying 
on the coaſting trade. Neither is this article to be con- 
{rued to allow the Citizens of the ſaid States to ſettle or 
reſide within the ſaid territories, or to go into the inte- 
rior parts thereof, without the permiſſion of the Prizih 
Government eſtabliſhed there; and if any tranſgreſ- 
Lon ſhould be attempted againſt the regulations of the 


Briti/> Government in this reſpect, the obſervance of | 


the ſame ſhall and may be enforced againſt the Citizens 
of America, in the ſame manner as againit Bie Sub- 
jects, or others tranſgreſſing the ſame rule. And the 
Citizens of the United States, whenever they arrive in 
any port or harbour in the ſaid territories, or if they 
mould be permitted in manner aforeſaid to go to any 
other place therein, ſhall always be ſubjeR to the laws, 
government, and juriſdiction of what nature eſtabliſhed 
in ſuch harbour, port or place, according as the fame 
may be: the Citizens of the United States may alio 
touch for refreſkment at the Iſland of 87. Helena, but 
ſubject in all reſpects to ſuch regulations as the Bui 
Government may from time to time eſtabliſh there. 

« Art. XIV. There ſhall be between all the dominions 
of his Majeſty in Europe and the territories of the 
United States a reciprocal and perfect liberty of com- 
merce and navigation. 
the two countries reſpectively ſhall have liberty freely 
and ſecurely, and without hindrance and moleſtation, 
to come with their ſhips and cargoes to the lands, 
countries, Cities, ports, places, and rivers, within the 
dominions and territories aforeſaid, to enter into the 
ſame, to reſort there, and to remain and reſide there, 
without any limitation of time: and alſo to hire and 


poſſeſs houſes and warehouſes for the purpoſes of their 


commerce; and generally the merchants and traders on 
each fide ſhall enjoy the moſt complete protection and 
ſecurity for their commerce; but ſubject always, as to 
what reſpects this article, to the laws and ſtatutes of the 
two countries reſpectively. 
« Art, XV. It is agreed, that no other or higher duties 
ſhall be paid by the ſhips or merchandize of the one 
party in the ports of the other, than ſuch as are paid by the 
like veſſels or merchandize of all other nations. Nor 
Mall any other or higher duty be impoſed in one coun- 
try on the importation of any articles the growth, pro- 
duce, or manufacture of the other, than are or ſhall be 
«payable on the importation of the like articles being of 
ihe growth, produce, or manufacture of any other fo- 
reign country. Nor ſhall any prohibition be impoſed 
on the exportation or importation of any articles to or 
from the territories of the two parties reſpectively, 
which ſhall not equally extend to all other nations, 


The people and inhabitants of 


— — — 
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© But the Bret; Government reſerves to icſelf the ris 
of impoũng on American veliels entering into the Britiſh 
ports in Europe, a tonnage-duty equal to that which thall 
be payable by Briciſh veſſels in the ports of America ; and 
alſo ſuch duty as may be adequate to countervail the 
difference of duty now payable on the importation f 
Euripean and Afatic goods when imported into the 
United States in Briri/h or in American veſſels. 

«© The two parties agree to treat for the more exact 
equalization ot the duties on the reſpective navigation 
of their ſubjects and people in ſuch manner as may be 
moſt beneticial to the two countries. The arrangements 
for this purpoſe ſhall] be made at the ſame time with thoſe 


mentioned at the concluſion of the 12th article of this 


treaty, and are to be conſidered as a part thereof. In 
the interval it 1s agreed, that the United States will not 
impoſe any new or additional tonnage-duties on Br 
veſſels, nor increaſe the now ſubſiſting difference be- 
tween the duties payabie on the importation of any arti. 
cles in Britifþ or in American veſſels.“ 


NAVIS ECCLESIZ, The nave or body of the 
church, as diſtinguiſhed from the choir, and wings, or 
iſle : it is that part of the church where the common 

eople tit. Du Cane, 

NAVIS, NAVICULA, à ſmall diſh to hold frank. 
incenſe before put into the thuri5ilum, cenſor or ſmok— 
ing pot; and ſeems to have its name from the ſhape, re- 


ſembling a boat or little hip; we have ſeveral of theſe 


boat-cups in ſilver, &c. for various uſes. Parech, Ar. 
tig. 59d. 

NAVITHALAMUS, A ſhip or barge that noble. 
men uſe for pleaſure, with fine chambers and other ately 
ornaments. Law. Lat, Dick. 


NV. 
Tur Fleet or Shipping of a Prince or State; or an 
Armament at ſea. 
I. Of the Navy of England, ard its Furiſdiction in the 
Britiſh Seas. 
IT. Of raifing and paying the Mariners. 

III. Of their Diſcipline, under the Articles of War aud 
| Naval Courts Martial. 


J. Tus Navy or ENGLAND, it has been obſerved, 


excels all others for three things, v/z. beauty, ſtrength, 
and ſafety ; for beauty our ſhips of war are fo many 
floating palaces; for their ſtrength ſo many moving 
caltles ; and for ſafety, they are the moſt defenſive walls 
of the land ; and as our naval power gains us authority 
in the moſt diſtant climates, ſo the ſuperiority of our 
fleet above other nations, renders” the Britiſb Monarch 
the arbiter of Eure. 

The Kings of England in ancient times commanded 


their fleets in perſon ; and King Arthur vindicated the | 


dominion of the ſeas, making ſhips of all nations ſalute 
our ſhips of war by lowering the topſail, and ſtriking 
the flag, as in like manner they ſhall do to the forts 
upon land ; by which ſubmiſſion they are put in mind 
that they are come into a territory, wherein they are 
to own a ſovereign power and juriſdiction, and receive 
protection from it: and this duty of the flag, which 
hath been. conſtantly paid to our anceſtors, ſerves 


to imprint reverence in foreigners, and adds new cou. 
rage 


ſea; 
ceſſa 
kan 


rage to our ſeamen ; and reputation abroad, is the prin- 
cip ii ſupport of any government at home. 

King Edgar, ſucceſſor to Arthur, fliled himſelf Sove- 
reign of the narrow ſeas ; and having fitted out a fleet of 
four hundred tail of ſhips, in the year 937, failing about 
| Britain with his mighty Navy, and arriving at Che/er, 
was there met by eight Kings and Princes of foreign 
nations, come to do him homage ; who, as an acknow- 
ledgment of his ſovereignty, rowed this monarch in a 
boat down the river Dee, himſelf ſteering the boat; a 
marine triumph which is not to be paralleled in the hiſ- 
tories of Europe 

Canutus (Edgar's ſucceſſor) laid the a ncient tribute 
called Danegeld, for guarding the ſeas, and ſovereignty 
of them; with the following emblem expreſſed, vix. 
Himſelf fitting on the ſhore in his royal chair, while the 
ſea was ** ſpeaking, Tu mee ditionis es, & terra in 
qua ſedeo eft, Oc. ES 

Egbert, Althred, and Elibred kept up the dominion 
and ſorereigmiy of their predeceſſors ; nor did the ſuc- 
ceediag princes, of the Norman race, waive this great 
advantage, but maintained the right to the four adja- 
cent ſeas ſurrounding the Brit ſhore : the honour of 
the flag King John challenged, uot barely as a civility, 
bat a right to be paid cum debita reverentid, and the 
perſons refuſing he commanded to be taken as enemies: 
and the ſame was ordained not only to be paid to whole 
feets, bearing the royal ſtandard, but to thoſe ſhips of 
privilege that wear the Prince's enſigns or colours of 
ſervice : this decree was confirmed and bravely aſſerted 
by a fleet of five hundred fail, in a royal voyage to 
Ireland, wherein he made all the veſſels which he met 
with ia his way, in the eight circumfluent ſeas, to pay 
that duty and acknowledgment, which has been main- 
tained by our Kings to this day, and was never con- 
teited by any vation, unleſs by thoſe who attempted the 
conque!t of the intire empire. 

Trade gave occaſion to the bringing mighty fleets to 
ſea; and on the increaſe of trade, ſhips of war were ne- 
ceffary in all countries for the preſervation of it in the 
hands of the juſt proprietors. 

In ancient times the ſeveral counties of Exglaud were 
liable to a particutar taxation for building ſhips of war, 
and fitting out fleets, every one in proportion to their 
extent and riches; fo that the larg-it counties were 
each of them to furniſh a firft rate man of war, and 
the others every one to build one in proportion; 
but this method has been long diſuſed, and the fitting 
out our navy for many ages has been always tarown into 
the public charge. | 

King Edward III. in his wars with France, had a 
Fleet of ſhips before Calais, fo numerous, that they 
amouited to ſeven hundred fail 5 but theſe were only 
very {mall veſlels. 

Notwithflanding that the Fleets of Great Britain have 
deen remarkable for ſeveral ages paſt, for the great ard 
gn! victories obtained from time to time over their 
enemies, and that in the reigns of ſome of our ancient 
Kings, there have been greater numbers of ſkips firred 
out at different times, upon certain expeditions, than 
bare been of late years, yet that of a Royal Navy was 
rever properly eſtabliſhed, until by Heu. VIII. in the 
fourth year of his reign, an 1512 ; at which time, that 


king taktag umbrage at the mighty naval preparayons 
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of France, made an augmentation of twenty-five large 
ſhips of war to thoſe already in being; he likewiſe erected 
an office for the Navy, and eftablithed a certain number 
of Commiſſioners, to whom the charge of the Navy was 
committed, and whoſe duty it was to inſpe& into the 
ſtate and condition of the King's ſhips, and to make a 
report thereof to the Lord High Admiral, in order to 
their being repaired or rebuilt, and ſupplied with every 
thing neceſſary for the public ſervice, according as the 
caſe required it; for till that time, the eſtabliſhment of 
the naval forces of this kingdom ſeems to have been 
upon an auxiliary dependency of the ſea- ports and ma- 
ritime towns, who were under certain conditions of fur- 
niſhing their reſpective quotas of ſhips, for the King's 


- uſe, upon previous notice given to them in that behalf; 


after which, they all came to the appointed rendezvous, 
and were then diſpoſed of by the King's order upon the 
ſervices intended. Upon this augmentation, the King's 
fleet at that time conſiſted of no more than forty-five 
ſhips, with which that of the French was ſoon overcome. 
Of thoſe towns which furniſhed ſhips for the public ſer- 
vice, the Cinque- Poris were the moſt noted, and whoſe 
privileges ſtill ſubſiſt, on account of the ſervices which 
they obliged themſelves in particular to perform to the 
Crown. See title C:aque-ports. 

There are lifts of the fl. et of Queen Elizaberh, whick 
make it appear there was but one private gentleman a 
captain, all the reſt being Lords and Knights: ſo high 
was the eſteem for- ſervice at ſea in thoſe days, when our 
Princes ruled with the moſt conſummate glory : but the 
opinion of ſerving at ſea in late times having been very 
much leſſened, it has ſince been declined by the nobility 
and gentry, ; 

The Navy of England is at preſent divided into three 
ſquadrons, diſti-guithed by the different colours of the 
ſeveral flags, wx. red, white, and blue; the principal 
commander whereof bears the title of Admiral, and each 
has under him a Vice- Admiral, and a Rear- Admiral, 
who are likewiſe flag-officers. There are belonging to his 
Majeſty's Navy, fix great yards, Chatham, Deptford, 
I, colxvich, Portſmouth, Sheerneſs, and Plymouth ; fitted with 
ſeveral docks, and furniſhed with ſtore of timber, malts, 
anchors, cables, Sc. Aud for the management of the 
Royal Navy, there are ſeveral officers of truſt and au- 
thority, beades the Commiſſioners of the Admiralty ; 
as the tI'reaſurer, Controller, Surveyor, Commiſhoners of 
the Navy, Commiilioners of the Victualling office, So. 
tae principal whereof hold their offices by patent under 
the Great Seal. 

The Maritime State, ſays Blackffere, though nearly 


related to the military, is much more agreeable to the 


principles of our free Conſtitution. The Royal Navy of 


£:g/2nd hath ever been its greateſt defence and orna- 
ment; it is its aucient and natural ſtrength, the floating 
bulwark of the itland : an army from which, however 
ſtrong and powerful, uo danger can ever be apßpre- 
hended to liberty: and accordingly it has been afidy- 
outly cultivated, even from the earheſt ages. To ſo 
much perfection was our Naval reputation arrived in 
the twelfth century, that the code of maritime laws, 
which are called the laws of Oleron, and are received by 
ail nations in Furee as the ground of all their ma- 
rine conttitutions, was confeſſedly compiled by our King 
Richard I. at the iſle of Olen, on the coaſt of France, 

then 
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then part bf the poſſeſſions of the Crown of England. 


4 Inſt. 144. And yet ſo vaſtly inferior were our anceſtors 
in this point, to the preſent age, that even in the mari- 
time reign of Queen Elizabeth, Sir Edward Coke thinks 
it matter of boaſt, that the Royal Navy of England then 
conſiſted of thirty-three ſhips. The preſent condition of 
our marine is in a great meaſure owing, to the ſalutary 
proviſions of the ſtatut+s, called the Navigatien Acts; 
whereby the conſtant increaſe of Erg/;þ ſhipping and 
ſeamen was not only encouraged, but rendered unavoid- 
ably neceſſary. See tins Dictionary, title Navigation Acts, 

At the ſame time that the good œconomy of the 
Royal Navy is diſplayed, it ſeems neceſſary to take ſome 
notice of that, which affords it an opportunity of ap- 
pearing in more magnificent grandeur than can be repre- 
ſented by the ableſt writer in the world; namely, the 


ocean on which it is borne; eſpecially as there is a pecu- 


liar ſovereignty and property inherent therein, to the 


Monarchs of Great Britain ; the preſervation of which, 


for ſeveral ages paſt, has not a little conduced to in- 


creaſe the glory of the nation, and to gain it ſuch a' 


reputation abroad, as mult juſtly make our fleets ſeem as 
formidable to ſtrangers, as they are to us, who know 
their real ſtrength. This right is fo ancient and unde- 
niable, that even the moſt haughty of our neighbours 
dare not pretend to controul it by any public act, how- 
ever they may preſume to contradict it by bare words; 
neither was any thing ever written againſt it until it 
was undertaken by Hugo Gretius, in his book called 
Bare liberum. 

The boundaries properly ſaid to encompaſs what are 
called the Bri: Seas, are thus accounted, under the diſ- 
tinction of the four cardinal points of the compaſs ; tak- 
Ing it for granted in general, that all the ſeas which ſur- 
round Great Britain, Ireland, and the other iſlands ap- 
pertaining to the Crown, are called the Britiſh Seas: but 
as to particulars they ſtand thus: On the South is the 
Britiſh Channel which ſeparates Exgland from France, 
the boundaries of which extend to the oppoſite ſhores of 
France, and to thoſe of Spain, as far as Cape Finifterre, 
From that Cape it extends on the weſt-in an imaginary 
line running in twenty-three degrees of Weſt longitude 
from London, to the latitude of ſixty- three degrees North, 
which laſt is called the Weſtern Ocean of Britain. From 


the aforeſaid latitude of fixty-three degrees it extends in 


another line (ſuppoſed to be drawn) in that parallel of 


latitude, to the middle point of the land, Van Staten, on 


the coaſt of Norway, which is the northern boundary, 
and from that point it extends along the ſhores of Nor- 
day, Denmark, Germany, and the Netherlands, to the 
channel firſt mentioned; which laſt boundary compre- 
hends what is called the Eaſtern Ocean of Britain. 
There being no lands lying on the Weſt and North 
fides of the Britiſb dominions, nearer than the continent 
of America, the iſland of Newfoundland, and Greenland, 
and the King of Great Britain having poſſeſſions in the 
two firft places; the boundaries of his maritime empire 
cannot be ſaid to be ſtrictly limited on that fide. More- 
over, as to Greenland, it was at firſt diſcovered in the 
reign of Edward the Sixth, by Sir Hugh Willoughby, for 
the uſe of the Crown of England; and ſtill again to the 
Northward there is ſome foundation for extending this 
ſovereignty a great deal farther, on account of the ac- 
quiſitions.of Kin 


7 


g Arthar, a record of which is to be | 


NAVY u. 


found in Hartluyt, p. 245, tranſlated from the Lys, 
* there quoted from Geoffrey of Monmouth'; Hip. 

ccording to this ancient right the Brizi/> dominion 
on the North Sea is very extenſive; and ſo far from 
being queſtioned, or the trade of the Britiſb Subjects in 
thoſe parts obſtructed, that on the contrary, (without 
regard to the above relation concerning King Arthur,) 
Britain has a prior right even to Denmark and Norauy 
in the Greenland fiſhery, and Davis' Streights; theſe 
places being unknown to them, and the reſt of Cares, 
till Jahn Davis's voyage for diſcovery of the North. 
welt paſſage in the year 1585, though it ſeems that the 
Dares afterwards demanded toll for our fiſhing at Greey. 
land, but it was refuſed to them. 


See an incomplete note on this ſubject, 1 1. 107, a, 
*. . 


II. Maxx laws have been made for the ſupply of 
the Royal Navy with ſeamen ; for their regulation when 
on board ; and to confer privileges and rewards on them 
during and after their ſervice. 

As to their ſupply, the power of :»prefing feamer, 
though one of the moſt invidious, has ever been found one 
of the moſt certain means. It has been a matter of 
ſome diſpute, and ſubmitted to not without a national 
reluctance: it is now however eſtabliſhed by the law of 
the land beyond queſtion, and from the ſpirit of the Con- 
ſtitution, the exerciſe of it reſides in the Crown. See this 
Dictionary, title Impreſſing Seamen. | 

But beſides this method of impreſſing, (which, after 
all, is only defenſible from abſolute public neceſſity, to 
which all private conſiderations muſt give way,) other 
ways have from time to time been adopted, and many 
of them ſtill continue to be, that tend to the increaſe 
of ſeamen and manning the Royal Navy. Among 
theſe deſerves to be noticed the proviſion that every fo- 
reign ſeaman, who during a war ſhall ſerve two years in 
any man-of-war, merchant-man, or privateer, is natura- 
lized, 15% facto; flat, 13 Geo. 2. c. 3; and ſerving three 
years may be employed as a Britiſb mariner, Hat. 34 
Geo. 3. c. 68; and by various ſtatutes, ſailors heving 
ſerved the King for a limited time, are free to uſe any 
trade or profeſſion in any town in the kingdom without 
exception. | 

For the furniſhing of mariners for the fleet, an ac ef 
parliament, fat. 7 g M. 3. c. 21, was pailed ; by 
which it was enacted, That all ſeamen, watermen, Oc. 
above the age of eighteen years, and under fifty, capa- 
ble of ſea- ſervice, who ſhould regiſter themſelves voiun- 


tarily for the King's ſervice in the Royal Navy, tothe 


number of thirty thouſand, ſhould have paid to them 
the yearly ſum or bounty of forty ſhillings, beſides their 


pay for actual ſervice, and that whether they were in ſer- 


vice or not; and none but ſuch mariners, c. as were reg!'- 
tered, ſhould be capable of preferment to any com- 
fion, or be warrant officers in the navy; and ſuch regil- 
tered perſons were exempted from ſerving on Juris, 
pariſh offices, &c. alſo from ſervice abroad after the 
age of fifty-five years, unleſs they went voluntarily ; 
and when by age, wounds, or other accidents, they were 
diſabled for future ſervice at ſea, they were to be ad. 
mitted into Greenwich Hoſpital, and there be provided 


for, during life: and the widows of ſuch Naw. 1 
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would be lain or drowned, not of ability to provide for 
zemſelves, ſhould be likewiſe admitted into the hoſ- 
pital; and their children educated, Sc. But if any 


x regigered ſeaman ſhould withdraw himſelf from the 


King's ſervice, in his ſhips or navy ; or if any ſuch ma- 
riner relinquiſhed the ſervice, without conſent of the 
Commiſſioners of the Admiralty, he was for ever to loſe 


the benefit of the act, and be compelled to ſerve in his 


Majeity's fleet fix months without pay. This regiſtry 
however, being by experience proved to be ineffectual as 
well as oppreſſive, was aboliſhed ; and the above ſtatute 
repealed, by fat. 9 Ann. c. 21. 864. 

By Hat. 4 Aun. c. 19. 18, Watermen plying on the 
Names between Graveſend and H 7nd/5r, on notice given 
by the Commiſſioners of the Admiralty to the company 
of watermen, are to appear before the ſail company, to 
be ſent to his Majeſty's fleet, or, on refuſal, they ſhall 
ſuffer one month's impriſonment, and be diſabled work- 
ing on the Thames for two years. | 

The flat. 2 Ann. c. 6, provides, That poor boys, 
whoſe parents are chargeable to the pariſh, may by 
churchwardens and overſeers of the poor, with conſent of 
two Juſtices of Peace, be placed out apprentices to the 
ſea ſervice, until the age of twenty-one years, they being 
thirteen years old at the time of their placing forth : 
theſe apprentices ſhall be protected from being impreſſed 
for the firſt three years; and if they are impreſſed after- 
wards, the malter ſhall be allowedetheir wages. And all 
maſters and owners of ſhips, from thirty to fifty tons 
burthen, are required to take one ſuch apprentice, one 
more for the next fifty ton, and one more tor every hun- 
dred ton above the firſt hundred, under the penalty of 
ten pounds, Maſters of apprentices placed out by the 
pariſh may, with the conſent of two Juſtices, turn over 
ſuch apprentices to matters of ſhips. 

Of more modern ſtatutes, the following deſerve parti- 
cular notice: he 

By Rat. 35 Ges. 3. cc 5, 9, the number of 9769 men 
was raiſed for the Navy according to a certam propor- 
tion impoſed on every County in England. The execution of 
this act was intruſted to the Juſtices of Peace and Magi- 
ſtrates of Corporations, and the expence defrayed by 
rates made upon every pariſh out of which bounties 


were paid to volunteers entering; - a mode which met with 


the greateſt ſucceſs; and by which the men were raiſed 
in a ſpace of time inconceivably ſhort. One proviſion 
in this act was, that no perſon enliſting under it ſhould 
be liable to be taken out of his Majeſty's ſervice but by 
ſome criminal proceſs, or for ſome criminal matter. 

A {imilar ſtatute, 35 Ges. 3. c. 9, was alſo pafled for 
the purpoſe of raiſing 18,874 men from the ſeveral 
Hirt of the kingdom; to elfectuate which an embargo 
was impoſed on all Brit; veſſels: theſe allo were ſo 
tpecdily raiſed, that the effect of, the embargo was 
icarcely perceived. Every able-bodied faman raiſed 
under this act was eſtimated as tavo able-bodied men; 
a protection was by this act allo allowed againſt all ar- 
refts, except for criminal matters. 

Ey c. 29, of the ſame ſeſſion, 25 Geo. 3, the number 
of 1514 men was raiſed in the counties, ſtewarties, &c. 
of Scotland. By this act a penalty of 25/7, for each man 
not produced was impoſed on the chiet rendent magi- 
rate of each burgh or ron. | 
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To further the urgent demand for ſailors, the „at. 35 
Ces. 3. c. 34, was paſſed to enable Magiſtrates to levy 
tor his Majeſty's Navy in their ſeveral juriſdictions, 
all able-bodied, idle, and diforderly perſons who could 
not on examination prove themſelves to exerciſe and in- 
duſtriouſly follow ſome lawful trade or employment, or 
to have tome ſubſlance ſufficient for their maintenance.“ 
The execution of this act was, by a clauſe therein, al- 
lowed to be ſuſpended and revived according to neceflity, 
by his Majeſty's proclamation or notice from the Admi- 
ralty. It is to be feared, however, that it was never eu- 
torced to the extent it ought to have been, 

By at. 35, Ges. 3. c. 83, private Militia- men who 
had lerved in the Navy were allowed to be diſcharged 


irom the militia in order to re-enter into the Navy, to a 


certain extent, 

To encourage theſe men in the exerciſe of their duty, 
to enſure them their wages, to protect their perſons, to pro- 
vide for their families, and to ſecure them from impo- 
ſitions, in relation to their prize-money and other advan- 
tages; ſeveral acts of parliament have from time to 
time been paſt, By the firſt of theſe now in force, far, 
31 Geo. 2. c. 10, encouragement is given to ſeamen to 
enter into his Majeſty's ſervice voluntarily: volunteers 
entering their names with any commiſſion officer of the 
fleet, and forthwith proceeding towards their ſhips, on 
certificate thereof ſhall be entitled to wages from the 
date of the certificate, and be allowed the uſual conduct- 
money, and alſo be paid an advance of two months? 
wages, Se. And if any volunteer is turned over to 
another ſhip, he ſhall receive, over and above his wages 
due, the like advance of two months? pay, and not ſerve 
in a lower degree than he did before. Perſons entered on 
board ſhips of war, are not to be taken thereout by any 
proceſs at law, unleſs it be for a criminal matter; or 
where the debt amounts to 200. When ſeamen die on 
board, the commander of the (hip ſhall, as ſoon as may 
be, make out tickets for their pay, which ſhall be paid to 
their executors, Sc. without tarrying for the ſhip's re- 
turn: and ſeamen's pay ſhall not he bargained and ſold; 
but tickets may. Governors and conſuls in foreign 
parts are to provide for ſhipwrecked mariners at 6d. 
(iacreaſed by /tat. 33 Geo. 3. c. 33. to gd.) fer diem 
each, and put them on board the firit ſhips of war, &c, 
and on ſending bills of diſburſements with vouchers to 
the Commiſhoners of the Navy, they ſhall be paid. 

This flatute is enforced and explained by ſeveral 
others, particularly fats. 3 Geo. 3. c. 16: 26 Geo. 3. 
c. 63: 32 Geo. 3. cc. 33, 34, 67; in the latter of which 
acts is contained an a'/7ra of all the preceding acts; 
which abſtract is ordered to be hung up in ſome conſpi- 
cuous part of every ſhip; together with the articles of 
war after mentioned. The Hat. 32 Geo. 3. c. 67, ex- 
tends the benefit of that and all other acts to Ireland. 

Stat. 35 Gee. 3. c. 121, explains and amends ats. 19 
Geo. 3. c. 07 : 20 (eo, 3. c. 23: 21 Ces. 3,0. 14, a5 to the 
diltribution of prize-money. 

o obviate the natural improvidence of theſe brave 
but thoughtleſs men, fat. 35 Geo. 3. c. 28, was pailed, 
to enable petty oficers in the Navy, and ſeamen, non- 
commiſſioned officers of marines, and marioers lerving 
in the Navy, to allot part of their pay for the mainte- 
nance of their wives and families; and a number of 
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minute regulations are thereby made for this very hu- 
mane purpoſe : and by chapter gz of the ſame ſeſſion, 
that excellent proviſion was extended to boatſwains, 
gunners, and carpenters in the Navy. 

In purſuance of the ſame plan, for the comfort and re- 
lief of the defenders of their country, it is provided by 
flat. 35 Geo. 3. c. 53. $5 7, 8, that letters to and from 
non-commiſſioned officers, ſeamen, and privates, in any 
departments of the army, Navy, or militia, be ſubject 


only to one perry poſtage. 


By fat. 35 Geo. 3. c. 94, a more eaſy and expeditious 
method was eſtabliſhed for the punctual and frequent 
wages and pay of officers in the Navy, as alſo of maſters 
and ſurgeons in the ſame ſervice; to whom the benefit 
of former regulations had not previouſly extended, or 
tor whom they were not ſufficiently adequate, 

The pay and wages of one man in a hundred, of 
every ſhip of war, and value of his victuals, ſhall be 
applied for relieving poor widows of officers of the 
Navy, Hat. 6 Geo. 2. c. 25. Able ſeamen who volunta- 
rily enter on board ſhips of war, ſhall receive 54. beſides 
their wages, and ordinary ſeamen 3/, And if any ſea- 
man, under a commiſſion or warrant officer, who 
enters into the ſervice, be killed or drowned, his widow, 
on certificate to the Commiſitoners of the Navy that ſhe 
1s ſuch, 15 to have, by way of bounty, one vear's wages, 
according to the pay for which he ſerved. Sat. 14 
Geo. 2. c. 38. . 


III. Tues Commiſſioners of the Navy, Sc. have 


power to examine and puniſh all perſons who make 


any diſturbance, fighting or quarrelling in the yards, 
and offices, &c. of the Navy. 

The method of ordering ſeamen in the Royal fleet, 
and keeping up diſcipline there, is directed by certain 
expreſs rules, articles, and orders, firſt enacted by the 
authority of Parliament ſoon after the Reſtoration, but 


fince new modelled and altered. In the 13th year of 


King Charles II. an act paſſed for the regulating the 
government of the fleet, fat. 13 Car. 2. fl. 1. c. 9, 
which was repealed by fat. 22 Geo. 2. c. 33, explained 


and amended by fat. 19 Geo. 3. c. 17, Theſe two latter 


ſtatutes contain not only the 36 articles of war, in which 
almoſt every poſſible offence is explicitly ſet down, and 
the puniſhment thereof annexed or left to the diſcretion 
of a Court Martial; but alſo ſundry clauſes of expreſs 
rules and orders for aſſembling and holding Courts for 
the trial of any of the offences ſpecified therein. 
The following are the ART1iCLEs of Wax above al- 
luded to: | 
1. Officers are to cauſe public worſhip, according to 
the liturgy of the church of England, to be ſolemnly 


performed in their ſhips, and take care that prayers and 
- preaching by the chaplains be performed diligently, and 


that the Lord's Day be obſerved, 

2. Perſons guilty of profane oaths, curſing, drunken- 
neſs, uncleanneſs, Sc. to be puniſhed as a Court Mar- 
tial ſhall think fit. | 2 

3. If any perſon ſhall give or hold intelligence to or 
with an enemy without leave, he ſhall ſuffer death. 

4. If any letter or meſſage from an enemy he con- 
veyed to any in the fleet, and he ſhall not in twelve 
hours acquaint his ſaperior officer with it, or if the ſupe- 
rior officer, being acquainted therewith, all not reveal it 
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to the commander in chief, the offender ſhall ſuffer death; 
or ſuch puniſhment as a Court Martial ſhall impoſe, 

5. Spies and perſons endeavouring to corrupt any one 
in the fleet, ſhall ſuffer death, or ſuch puniſhment as a 
Court Martial ſhall impoſe, 

6. No perſon ſhall relieve an enemy with money, vic. 
tuals, or ammunition, on like penalty. 

7. All papers taken on board a prize ſhall be ſent to 
the Court of Admiralty, Sc. on penalty of forfeiting 
the ſhare of the prize, and ſuch puniſhment as a Court 
Martial ſhall impoſe. 

8. No perſon ſhall take out of any prize any money 
or goods, unleſs for better ſecuring the ſame, or for the 
neceſſary uſe of any of his Majeſty's ſhips, before the 
prize ſhall be condemned; upon pevalty of forfeiting 
his ſhare, and ſuch puniſhment as ſhall be impoſed by a 
Court Martial. N 

9. No perſon on board a prize ſhall be ſtripped of his 
cloaths, pillaged, beaten, or ill- treated, upon pain of 
ſuch puniſhment as a Court Martial ſhall impoſe. 

10. Every commander who, upon ſignal or order of 
fight, or fight of any ſhip which it may be his duty to 
engage, or who, upon likclihood of engagement, ſh2!! 
not make neceſſary preparations for fight, and encou- 


rage the inferior officers and men to fight, ſhall ſuffer 


death; or ſuch puniſhment as a Court Martial mall 
deem him to deſerve, And if any perſon ſhall trea- 
cherouſly or cowardly yield or cry for quarter, he ſhall 
ſuffer death. 

11. Every perſon who ſhall not obey the orders of his 
ſuperior officer, in time of action, to the beſt of his 
power, ſhall ſuffer death; or ſuch puniſhment as a Court 
Martial ſhall deem him to deſerve. ; 

12, Every perſon, who, in time of action, ſhall with- 
draw or keep back, or not come into the fight, or do his 
utmoſt to take or deſtroy any ſhip which it ſhall be his 
duty to engage, and to aſſiſt every ſhip of his Majeſty or 
his allies, which it ſha!l be his duty to afliſt, fhall ſuffer 
death, or other puniſhment. See peſt, and far. 19 
Geo. 3. c. 17. 53. | . 

13. Every perſon, who through cowardice, Cc. ſhall 
forbear to purſue the chaſe of any enemy, c. or ſhall 
not aſſiſt or relieve a known friend in view, to the ut- 
moſt of his power, ſhall ſuffer death, or other puniſh- 
ment. See poſt, 

14. If any perſon ſhall delay or diſcourage any action 
or ſervice commanded, upon pretence of arrears of wages, 
or otherwiſe, he ſhall ſuffer death ; or ſuch puniſhment 
as a Court Martial ſhall deem him to deſerve. 

15. Every perſon who ſhall deſert to the enemy, or 
run away with any ſhip, ordnance, Sc. to the weakening 
of the ſervice, or yield up the ſame cowardly or trea- 
cherouſly to the enemy, ſhall ſuffer death. | 

16. Every perſon who ſhall deſert, or entice others ſo 
to do, ſhall ſuffer death; or ſuch puniſhment as a Court 
Martial ſhall think fit, If any commanding officer ſhall 
receive a deſerter, after diſcovering him to be ſuch, an 
ſhall not with ſpeed give notice to the captain of the 
ſhip to which he belongs, or if the ſhip 1s at a conũder- 
able diſtance, to the Secretary of the Admiralty, or 
Commander in Chief, he ſhall be caſhiered. ; 

17. Officers and ſeamen of {hips appointed for con- 
voy of merchant ſhips, or of any other, ſhall diligændy 
attend upon that charge according to their inſtructions 

an 
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and whoſoever ſhall not faithfully perform their duty, 
aud defend their ſhips in their convoy, or refuſe to fight 
in their defence, or run away cowardly and ſubmit the 
ſhips in their convoy to hazard, or exact any reward for 
convoying any ſhip, or miſuſe the maſter or mariners, 
ſhall make reparation of damages, as the Court of Ad- 
miralty ſhall adjudge; and be puniſhed criminally by 
death, or other puniſhment, as ſhall be adjudged by a 
Court Martial. See title Iſurance. 

18. If any officer ſhall receive or permit to be re- 
ccived on board any goods or merchandiſe, other than 
for the ſole uſe of the ſhip, except gold, filver, or 
jewels, and except goods belonging to any ſhip which 
may be ſhipwrecked, or in danger thereof, in order to 


the preſerving them for the owners, and except goods | 


ordered to be received by the Lord High Admiral, &c. 
he ſhall be caſhiered, and rendered incapable of fur- 
ther ſervice, 

19. Any perſon making or endeavouring to make 
any mutinous aſſembly ſhall ſuffer death. Any perſon 
uttering words of ſedition or mutiny ſhall ſuffer death; 
or ſuch puniſhment as a Court Martial ſhall deem him 
to deſerve. If any ofiicer, mariner, or ſoldier, in or 
belonging to the fleet, ſhall behave himſelf with con- 
tempt to his ſuperior officer, being in the execution of 
his office, he ſhall be puniſhed according to the nature 
of his offence, by the judgment of a Court Martial. 

20. Any perſon concealing any traiterous or muti- 
nous practice or deſign, ſhall fuffer death; or ſuch puniſh- 
ment as a Court Martial thall think fit. Any perſon 
concealing any traiterous or mutinous words, or any 
words, practice, or deſign, tending to the hindrance of 


the ſervice, and not forthwith revealing the ſame to the | 


commanding officer; or, being preſent at any mutiny or 
ſedition, ſhall not uſe his utmoſt endeavours to ſuppreſs 
the ſame, ſhall be puniſhed as a Court Martial ſhall 
think he deſerves. 

21. Any perſon finding cauſe of complaint of the 
unwholeſomeneſs of victuals, or upon other juſt ground, 
he ſhall quietly make the ſame known to his ſuperior, 
who, as far as he is able, ſhall cauſe the ſame to be pre- 
{ently remedied ; and no perſon upon any ſuch or other 
pretence ſhall attempt to ſtir up any dilturbance ; upon 
pain of ſuch puniſhment as a Court Martial ſhall think 
fit to inflict, 

22. Any perſon ſtriking any his ſuperior officer, or 
drawing or offering to draw or lift up any weapon aga inſt 
him, being in the execution of his office, ſhall ſuffer 
death. And any perſon preſuming to quarrel with any 
his ſuperior officer, being in the execution of his office, 
or diſobeying any lawful command of any his ſuperior 
officer, ſhall ſuffer death, or ſuch other puniſhment as 
ſhall be inflicted upon him by a Court Martial. 

23. Any perſon quarrelling or fighting with any other 
perſon in the fleet, or ufing reproachtul or provoking 
ſpeeches or geſtures, ſhall ſuffer puniſhment as a Court 
Martial ſhall impoſe. 

24. There ſhall be no waſteful expence or embezzle- 
ment of any powder, ſhot, Sc. upon penalty of ſuch 
puniſhment as by a Court Martial ſhall be found juſt. 
25. Every perſon burning or ſetting fire to any ma- 
gazine, or ſtore of powder, ſhip, &c. or furniture there— 


| 


wto belonging, not then appertaining to an enemy, hal! 
the third officer in command may be empowered to pre- 


luiter death, 
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26, Care is to be taken that through wilfulneſs or 
negligence no ſhip be ſtranded, run upon rocks or ſands, 
or ſplit or hazarded ; upon pain of death, or ſuch pu- 
niſument as a Court Martial ſhall deem the offence to 
deſerve. 

27. No perſon ſhall ſleep upon his watch, or negli- 
gently perform his duty, or forſake his ſtation, upon 
pain of death, or ſuch puniſhment as, &c. 

28. Murder ;—And 
g 29. Buggery or ſodomy, ſhall be puniſhed with 

eath. 

30. Robbery ſhall be puniſhed with death, or other- 
wiſe as a Court ſhall find meet. 

31. Every perſon knowingly making or figning, or 
commanding, counſelling, or procuring the making or 
ſigning, any falſe muſter, ſhall be caſhiered and ren- 
dered incapable of further employment. 

32. Provoſt Martial refuſing to apprehend or receive 
any criminal, or ſuftering him to eſcape, ſhall ſuffer ſuch 
puniſhment as a Court Martial ſhall deem him to deſerve. 
And a!l others ſhall do their endeavours to detect and 
apprehend all offenders, upon pain of being puniſhed by 
a Court Martial. 

33. If any ſlag- officer, captain, commander, or heute- 
nant, ſhall behave in a ſcandalous, infamous, cruel, op- 
preſſive, orfraudulent manner, unbecoming his character. 
he ſhall be diſmiſſed. 

34. Every perſon in actual ſervice and full pay, guilty 
of mutiny, deſertion, or diſobedience, in any part of his 
Majeſty's dominions on ſhore, when in actual ſervice re- 
lative to the fleet, ſhall be liable to be tried by a Court 
Martial, and ſuffer the like puniſhment as if the offence 
had been committed at fea. ' 

35. Every perſon in actual ſervice and full pay, com- 
mitting upon ſhore, in any place out of his Majeſty's 
dominions, any crime punithable by theſe articles, ſhall 
be liable to be tried and puniſhed as if the crime had 
been committed at ſea. 

6. All other crimes not capital, not mentioned in this 
act, ſhall be puniſhed according to the laws and cuſtoms 
uſed at ſea. No perſon to be impriſoned for longer than 
two years. Court Martial not to try any offence (except 
under the 5th, 34th, and 35th Articles) not committed 
upon the main ſea, or in great rivers beneath the bridges, 
or in any haven, Sc. within the juriſdiction of the Ad- 
miralty, or by perſons in actual ſervice and full pay, ex- 
cept ſuch perſons as mentioned in 5th Article; nor to try 
a land officer or ſoldier on board a tranſport-ſhip. The 
Lord High Admiral, &c, may grant commiſſions to any 
otticer commanding in chief any fleet, &c, to call Courts 
Martial, conſiſting of commanders and captains. And if 
the commander in chief ſhall die or be removed, the 
ofticer next in command may call Courts Martial. No 
commander in chief of a fleet, Sc. of more than fix 
ſhips, ſhall preſide at any Court Martial in foreign parts, 
but the officer next in command ſhall prefide. If a com- 
mander in chief thall detach any part of his fleet, Sc. 
he may empower the chief commander of the detach- 
ment to hold Courts Martial during the ſeparate ſervice. 
If five or more ſhips ſhall meet in foreign parts, the ſe- 
nior officer may hold Courts Martial and preſide there- 
at, Where it is improper for the officer next to the com- 
mander in chief to hold or preſide at a Court Martial, 
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NAVY III. 
fide at, or hold, the ſame, No Court Martial ſhall 
conſiſt of more than thirteen, nor leſs than five per- 
ſons. Where there ſhall not be leſs than three, and 


yet not ſo many as five of the degree of a poſt captain 
or ſuperior rank, the officer who is to preſide may call to 


his aſſiſtance as many commanders under the degree of 


a poſt captain, as together with the poſt captains ſhall 
make up the number five, to hold the Court Martial. 
Proceedings ſhall not be delayed, if a ſuflicient num- 
ber remain to compoſe the Court, which ſhall fit from 
.day to day (except Sunday) till ſentence be given. 

The Judge Advocate, and all officers conſtituting a 
Court Martial, and all witneſſes, ſhall be upon oath. 
Perſons refuſing to give evidence may be impriſoned. 
Sentence of death within the Narrow Seas (except in 
. Caſe of mutiny) ſhall not be put ia execution till a re- 
port be made to the Lord High Admiral, Sc. Sen- 
tence of death beyond the Narrow Seas, ſhall not be put 
in execution, but by order of the commander inchief of the 
fleet, &c, Sentence of death in any ſquadron detached from 
the fleet, ſhall not be put in execution (except in caſe 
of mutiny) but by order of the commander of the fleet, or 
Lord High Admiral, Sc. And ſentence of death paſſed 
In a Court Martial, held by the ſenior officer of five or 
more ſhips met in foreign parts, (except in cafe of mu- 
tiny,) ſhall not be put in execution but by order of the 
Lord High Admiral, &c. | 
The powers given by the ſaid articles ſhall remain in 


force with reſpe& to crews of ſhips wrecked, loſt, or de- 
ſtroyed, until they be diſcharged or removed into ano- 


ther ſhip, or a Court Martial ſhall be held to inquire 
of the cauſes of the loſs of the ſhip. And if upon inquiry 
it ſhall appear, that all or any of the officers and ſeamen 
did their utmoſt to ſave the ſhip, and behaved obedi- 
ently to their ſuperior officers, their pay ſhall go on: 
as alſo ſhall the pay of officers and ſeamen taken by the 
enemy, having done their beſt to defend the ſhip, and 
behaved obedtently. If any officer ſhall receive any 
goods on board, contrary to the 18th article, he ſhall 


urther forfeit the value of ſuch goods, or 500. at the 


election of the informer ; half to the informer, and half 
to Greenwich Hoſpital. See Seamen ; Ships. | 
By fat. 31 Geo. 2. c. 10.4 33, a competent number 


of printed copies of the above Articles of War are to be 


delivered to the captain or commander of every ſhip or 
veſſel; who is to cauſe them to be hung up and affixed 


to the moſt public places of the ſhip, and to have them 


conſtantly kept up and renewed, fo that they may be at 
all times acceſſible to the inferior ofncers and ſeamen on 
board: and likewiſe to obſerve that ſuck abſtract be 
audibly and diſtinctly read over, once in every month, 
in the preſence of the officers and ſeamen, immediately 
after the Articles of War are read, | 

The offences comprehended and ſpeciſied in the above 
Articles M ar may be claſſed under four general heads: 
1. Thoſe immediately againſt God and Religion, con- 
tained in the iſt and 2d Articles, v/z. neglecting public 
worſhip, and being guilty of ſwearing, drunkenneſs, Cc. 
the puniſhment or which is left to the diſcretion of the 
Courts Martial.— 2. Such as affect the executive 
power of the State, or concern the criminal neglect of 
the eſtabliſhed rules of diſcipline ; theſe offences are 
ſpecified in Articles 3, 4, 5, 15, 16, 19, 20, 22, 24, 25, 
27, and 31, viz. holding intelligence with an enemy or 
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rebel; concealing letters or meſſages from or relieving 
them; deſerting to an enemy; running away with ſhips, 
ſtores, &c. or yielding the ſame to an enemy; deſertion 
from the ſervice, or entertaining deſerters; waſte or embe g. 
zlements of ſtores ; mutinous aſſemblies; ſeditious or mu- 
tinous words; concealing any traiterous or mutinous de. 
ſigns, Sc. ſtriking, quarrelling, or diſobey ing the order; 
of a ſuperior officer; ſleeping upon the watch; negleq. 
ing duty, or forſaking a ſtation allotted ; and Knowingly 
ſigning falſe muſter-books.—z. Such as violate or 
tranſgreis the rights and duties which are owing to 
individuals or fellow-ſubjefts; under which may be 
claſſed murder, robbery, Sc. See Articles 28, 29, 30. 
—4. Offences in themſelves firiftly military, and 
ſuch as are peculiarly the object of martial law. Theſe 
are recited in Articles 10, 11, 12,13, 14, and 17. The 
12th and 13th Articles as they formerly ſtood, bv re. 
ſtraining the power of a Court Martial to the poſitive 
inflicting the puniſument of death in the caſes therein 
mentioned of cowardice, negligence, or diſaffection in 
time of action, &c, were deemed too ſevere, and at- 
tended with peculiar inconveniences; one inſtance of 
which was the caſe of the unfortunate Admiral Hg. 
Theſe Articles were therefore explained and amended 
by § 3 of Fat. 19 Geo. 3. c. 17, whereby it is now law- 
ful for a Court Martial to pronounce ſentence of death, 
ce or tO inflict ſuch other puniſhment as the nature and 
degree of the offence therein recited ſhall be found to 
delerve.” See M*Arthur on Naval Courts Martial. 

It is already mentioned under title Courts Martial, that 
deſertion from the King's armies in time of war is made 
felony by „at. 18 H. 6. c. 19. It may here be added 
that by Fat. 5 Elix. c. 5. 5 27, this penalty is extended 
to mariners and gunners ſerving in the Navy. 

The ground of the juriſdiction of Naval Courts Mar- 
tial depends on nearly the ſame reaſoning as relates to 
thoſe of the army; as to which ſee this Dictionary, title 
Courts Martial. The theory and general principles at 
Courts of Enquiry and Courts Martial in both ſervices, 
alſo reſt upon the ſame baſis. Some obſervations, how- 
ever, more peculiarly applicable to the latter, are here 
introduced; chiefly from M. 4rthur on Naval Courts Man 
tial; and the authorities referred to by him. 

It is to be obſerved, that though in this as in the ordi- 
nary courſe of the criminal judicature of the kingdom, the 
King has the prerogative of pardoning or remitting pu— 
niſhment ; yet he can no more alter the ſentence of a 
Court Martial, than he can a judgment of any other 
Court. At the ſame time it is unqueſtionable that the 
Royal prerogative may be exerciſed on all occaſions in 
diſmiſſing officers from the ſervice; even though ac- 
quitted by a Court Martial. | 

Among many reafons urged againſt Naval Courts 
Martial, the moſt cogent and conſtitutional, at the firſt 

glance, is that of the inferior officers and ſeamen, not 
being tried by their peers; for by the ſtatute, no Court 
Martial ſhall conſiſt of more than thirteen, or les than 
five perſons, to be compoſed of ſuch flag-officers, cap- 
tains, or commanders, then preſent, as are next in ſe⸗ 
niority to the officer who preſides at the Court Martial. 
This objection, however, is (we may ſay completely) ob- 


not be preſerved by admitting thoſe as Jurymen, who 
certainly would have too great a fellow-feeling in the 


# Tate 


viated by the neceſſity of ſubordination, which couls | 
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fate of the culprit: beſides that it would open a dan- 
gerous door to conſederacies that might deſtroy the 
whole diſcipline of the Navy. 

To inſtitute one inferior or diviſional Court Martial, 
ſubject to appeal in the Navy, analogous to the regi- 
mental Courts in the army, would not be adequate to 
remedy ſome other evils complained of; for according 
to the ancient practice of the ſea, and as eſtabliſhed by 
the 4th Article of the general printed Iaſtructions, a 
captain or commander of any of his Majeſty's ſhips or 
vellels has the power of inflicting puniſhment upon a 


ſeaman in a ſummary manner, for any faults or offences 
committed contrary to the rules of diſcipline and obedi- 


ence eltabliſhed in the Navy; ſuch puniſhment not to 
exceed twelve laſhes for any one fault. 

All Courts Martial are to be held, and offences tried, 
in the forenoon, and in the molt public part of the ſhip, 
where all who will may be preſent: and the Captains of 
all his Majeſty's ſhips in company who take poſt, have 
a right to aſſiſt thereat 1½r. Art. 4 

Under the fat. 22 Geo. 2. c. 33, No member of any 

Court Martial, after the trial commenced, could go on 
thore, or leave the ſhip in which the Court Martial 
ſhould firſt aſſemble, until ſentence was given; but it 
having been found that this reſtraint and conhnement 
might, in many caſes, be attended with great inconve- 
nience, and even prejudice to the health of the members, 
this clauſe was repealed by FF 1, 2, of far. 19 Geo. 3. 
c. 17, under which all the members are now at liberty 
to retire upon every adjournment. 

The juriſdiction of Naval Courts Martial extends to 
the trial of all offences ſpecified in the Articles of War; 
which may be committed upon the main fea, or on 
great rivers, only beneath the bridges of the ſaid rivers 
nigh to the ſea, or in any haven, river, or creek within 
the juriſdiction of the Admiralty : and which ſhall be 
committed by perſons then in actual ſervice and full 
pay in the fleet or ſhips of war of his Majeſty, Stat. 
22 Geo, 2. c. 33. $ 4.—Likewiſetothe trial of all ſpies, and 
all perſons whatſoever who ſhall come and be found 
in the nature of ſpies, as ſpecified in the 5th of the 
above Articles of War ; as well as to the trial of every 
perſon who ſhall be guilty of mutiny, deſertion, or diſ- 
obedience to any lawful command, in any part of his 
Majeſty's dominions on ſhore, when in actual ſervice, 
relative to the fleet: and for crimes committed on ſhore 
by ſuch perſons, in any places out of his Majeſty's domi- 
nions, as are more fully ſpecified in the 34th and 35th 
of the ſaid Articles. 

Murders are cognizable by Courts Martial, only in 
caies where the ſtroke or poiſon is given on board ſhip, 
and the perſon dies in conſequence thereof on board ; 
but in order to prevent any failure of juſtice, it is en- 
acted by flat, 2 Geo. 2. c. 21, that if any perſon be 
iiricken or poiſoned at ſea or abroad, and die in Eng- 
lard, or being ftricken or poiſoned in England, die at 
ſca or abroad, the murderer and acceflaries are to be 
giwen up to the civil power, and may be indicted and 
tried in the county where the ſtroke, poifon, or death hap- 
pened, See this Dictionary, title Homicide III. 3: Admiral. 

Naval Courts Martial can likewiſe take cognizance 
of crimes committed by warrant officers or men belong- 
ing to ſhips in ordinary; that is, ſtationed for particular 
puwpoſes in the ſeveral dock-yards of the kingdom, 
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and not in active public ſervice, But they cannot take 
cognizance of offences committed by maſters, mates, or 
ſeamen belonging to Navy tranſports, as they are per- 
ſons not ſubject to naval diſcipline. They are entitled 
to be diſcharged in time of war or peace, on their own ap- 
plication. The Articles of War are never ſtuck up or read 
on board theſe Navy tranſports ; though the officers and 
men raceive their wages quarterly at the dock-yards, in 
the ſame manner as the officers and men of his Majeſty's 
ſhips in ordinary. 

By $ 23 of the ſaid fat. 22 Geo. 2. c. 33, it is enact- 
ed, that no perſon, not flying from juſtice, ſhall be tried 
or puniſhed by a Court Martial for any offence, unleſs 
the complaint of ſuch offence be made in writing, or 
(and?) unleſs a Court Martial to try ſuch offender 
{hall be ordered within three years after the offence ſhall 
be committed; or within one year after the return of 
the ſhip into any of the ports of Great Britain or Ireland. 

Paraons, when extended to a criminal tried by a Na- 
val Court Martial, are ſent to the Lords Commiſſioners 
of the Admiralty, who immediately tranſmit (as ſecret) 
their order of reprieve or pardon to the commander in 
chief or ſenior officer of the place for the time being, 
where the execution would take place; ſigned by the 
Lords under the Admiralty Seal, ſignifying his Majeſty's 
royal clemency, and directing the commander in chief to 
keep the whole of the order extremely ſecret, until the of- 
fender 1s, on the day appointed for execution, brought 
out upon deck, and every thing prepared for his exccu- 
tion, agreeable to the cuſtom of the Navy; and then 
only to make known to him his Majeſty's pleaſure, and 
to releaſe him from his confinement. M*Arihur. 

Some doubts having been entertained in the time of 
Will, III. whether the Commiſſioners of the Admiralty 
had the ſame power to iſſue commiſſions to a Court Mar- 
tial to try a priſoner, astheLord High Admiralwas allowed 
to have; this and all the other powers of a Lord High Ad- 
miral were veſted in ſuch Commiſſioners, by fat. 2 U. 
SM. ftat. 2. c. 2. See this Dictionary, title Admiral. 

It is hinted under title Courts Martial, in the former 
volume of this Dictionary, that Members of Courts 
Martial are liable to anſwer, in damages to the party 
injured, for the conſequences of any unjuſt ſentence. A 
remarkab)e inſtance of this occurred in the caſe of Lieu- 
tenant #rye, of the Marines, who in the year 1743 was 
ſentenced to 15 years impriſonment by a Court Martial. 
He brought an action againſt the preſident Sir Cha/cner 
Ogle, and recovered 1000 /. damages; and the Judge 
informing him that he was at liberty to bring his action 
againſt any of the members, he proceeded againſt Kear- 
Admiral Mayne and Captain Rentone; who were arreſted 
by a capias from the Court of Common Pleas, at the 
breaking up of the Court Martial on Admiral Lefect, 
where the former preſided, and tie latter iat as member. 
This was much reſented by that Couft Martial, who 
paſſed ſome reſolutions on the ſubject, reflecting in in- 
temperate language on the Chief [uſtice of the Court, 
(Sir Jobn 
the Admiralty before the King: upon this the Chief 
Juſtice cauſed every member of the Court to be taken 
into cuſtody; and was proceeding in legal meaſures to 
aſſert and maintain the authority of his office, when a 
{top was put to the proceſs by a public written h, 
ſigned by all the members of che Court, tranimiued to 

the 


F 
17 
"+ 
>.< 
- 
** 
* 
. 
* 
Aa 
T. 


n = + = 
WE N ag.” Þ 2 
— 


illes, ) and theſe were laid by the Lords of 


1 


A ooo Party 


—— 2 — gn bonne — — $4 oo 


4 


r 


n 


— 


%. 
> — . —— * 


=. 
* 


Wen 


3 2 a 


4 r * TH bo ; 
— 2 ws 1 


n 


— 


__ 


* 
. 
Tad 


NAVY. 


the Lord Chief Juſtice, received and read in the Court 
of Common Pleas, regiſtered in the Remembrancer's 
Office, and inſerted in the Gazette of Vow. 15th, 1746. 
% A memorial (as the Chief Juſtice obſerved) to che 
preſent and future ages, that whoever ſet themſelves up 
in oppoſition to the laws, or think themſelves above the 
law, will in the end find themſelves miſtaken.”” 


NAVY BILLS: As to counterfeiting or ſtealing them, 
Sc. See flats. 1 Geo. 1. f. 2. c. 25. F6: 2 Geo. 2. 
c. 25. $3: and this Dictionary, titles Forgery ; Larceny. 


NE ADMITTAS, A writ directed to the biſhop for 
the plaintiff or defendant, where a quare impedit or aſſiſe 
of darrein preſentment is depending, when either party 
fears that the biſhop will admit the other's clerk during 
the ſuit between theta : it ought to be brought within 
fix calendar months after the avoidance, before the 
biſhop may preſent by lapſe; for it is in vain to ſue out 
this writ when the title to preſent is devolved unto the 
biſhop. Reg. Orig. 31: F. N. B. 37. Writ of Ne ad- 
?nittas doth not lie, if the plea be not depending in the 
King's Court by qguare impedit, or darrein preſentment ; 
therefore there is a writ in the regiſter directed to the 
Chief Juſtice of C. B. to certify the King in the Chan- 
cery, if there be any plea before him and the other 
Judges between the parties, &c. So that the writ 
ſhould not be granted urtil that be done : bur yet it may 
be had out of the Chancery before the King is certified 
that ſych plea of guare impedit is depending; and then 
the party grieved may require the Chief Juſtice to cer- 
tify, Sc. New Nat. Br. $3, 84. The writ runs, Prohi- 
bemus wobis, Ne admittas, Sc. 

Immediately on the ſuing out of a guare impedit, if the 
Plaintiff ſuſpects that the biſhop will admit the defend- 
ant's or any other clerk pending the ſuit, he ſor the 
defendant wice wer/!] may have this prohibitory writ of 
Ne admittas, which recites the contention begun in the 
King's Courts, and forbids the biſhop to admit any 
clerk whatſoever till ſuch contention be determined. And 
if the biſhop doth after the receipt of this writ admit any 
perſon, even though the patron's right may have been 
found in a jure patronatis, then the plaintiff, after he has 
obtained judgment in the gaare impedit, may remove the 
incumbent, if the clerk of a ſtranger, by writ of /cire fa- 
cias. 2 Sid. 94: And he ſhall have a ſpecial action 
againſt the biſhop, called a guare incumbravit, to recover 
the preſentation ; and alſo ſatisfaction in damages for the 


injury done him by incumbering the church with a clerk 


pending the ſuit, and after the Ne admittas received, 
F. N. B. 48. But if the biſhop has incumbered the 
church by inſtituting the clerk, no guare incumbravit lies; 


for the biſhop hath no legal notice till the writ of Ne 


admittas is ſerved upon him. The patron is therefore 
left to his gaare impedit merely, which, ſince the Hat. 
eim. 2, lies as well upon a recent uſurpation within 


ſix months paſt, as upon a diſturbance without uſurpation 


had. See 3 Comm. c. 16, p. 248, 9. 

NEAT, or NET, Is the weight of a pure commo- 
dity alone, without the caſk, bag, droſs, Oc. Merch. 
Dict. 

NECESSITV. The Law charges no man with default 
where the act is compulſory, and not voluntary, and where 
there is not a conſent and election; therefore if there 
be an impoſſibility for a man :0 do otherwiſe, or ſo | 


NECESSITY, 
great a perturbation of the judgment and reaſon as, in 
preſumptien of law, he cannot overcome, ſuch Neceſlity 
carries a privilege in itſelf. Bac. Elem. 25. 

Neceſſity is of three ſorts; Neceſſity of conſervation 
of life, Neceſſity of obedience, and Neceſſity of the ad 
of God or of a ſtranger. e : 

And firſt of conſervation of life. If a man teal yi. 
ands to ſatisfy his preſent hunger, it was anciently held 
to be no felony nor larceny. Britton, c. 10: Mir. c. 4. 
$ 16. But this now ſeems to be confidered as an unwarranted 
doctrine, borrowed from the notions of ſome civilians, 
But if ſuch Neceſſity be owing to his unthriftineſs, ſurely it 
is far from being an excuſe. 1 Hawk: P. C. c. 33. $20, 
See title Hunger. So if divers be in danger of drowning 
by the caſting away of ſome boat or barge, and one of 
them get to ſome plank, or on the boat's ſide to keep 


-himſelf above water, and another, to fave his life, 


thruſts him from it, whereby he is drowned, this is nei. 
ther /e defzndendo, nor by miſad venture, but jullifiable, 
1 Hawk. Pl. C. c. 28. 26, 

So if divers felons be in gaol, and the gaol by caſu- 
alty is ſet on fire, whereby the priſoners get forth, this 
is no eſcape nor breaking of priſon. Bac. Elem. 25. 

So upon the ſtatute, that every merchant ſetting his 
merchandiſe on land without ſatisfying the cuſtomer or 
agreeing for it, (which agreement is conſtrued to bein 
certainty,) ſhall forfeit his merchandiſe ; and it is ſo that 
by tempeſt a great quantity of the merchandiſe is thrown 
overboard, whereby the merchant agrees with the cuſ— 
tomer by eſtimation, which falls out ſhort of the truth, 
yet the over quantity 1s not forfeited ; where note, that 
Neceſlity diſpenſes with the direct letter of a flatute 
law. Bac. Elem. 25, 6. 

So if a man have right to land, and do not make his 
entry for terror of force, the law allows him a continual 
claim, which ſhall be as beneficial unto him as any entry. 
See title Claim. | 

The ſecond Neceſſity is of obedience; therefore 
where baron and feme commit felony, the feme can nei- 
ther be principal nor acceſſory; becauſe the law intends 
her to have no will, in regard of the ſubjection and obe- 
dience ſhe owes to her huſband. a 

So one reaſon among others, why ambaſſadors are ex- 
cuſed of practices againſt the State where they reſide (ex- 
cept it be in point of conſpiracy, which is againſt the 
law of nations and ſociety) is, becauſe on conſtat whe- 
ther they have it /n mandatis, and then they are excuſed 
by Neceſſity of obedience. 16:4. 

The third Neceſſity is of the act of God, [as inevitable 
accident by the elements 1s, rather irreverently, ſtyled in 
law, ] or of a ſtranger ; as, if I be tenant for years of a 
houſe, and it be overthrown by tempelt or by floods, or 
invaſion of enemies, or if I have belonging to it ſome 
cottage which has been infected, whereby [ can procure 
none to inhabit them, nor workmen to repair them, and 
ſo they fall down; in theſe caſes I am excuſed in walte ; 
but of this laſt learning, when and how the act of God 
and ftrangers do excuſe, there are other particular rules. 
Bac. Elem. 26, 27. 

Yet Neceſſity is a privilege only guoad jura privata; 
for in all caſes if the act that ſhould deliver a man out of 
the Neceſſity be againſt the commonwealth, Neceſſity is 
no excuſe; for privilegium non valet contra rempuglicams 
and another ſays, Necgſſitas publica major e quan 48 ; 

| | th 
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for death is the laſt point of particular Neceſſity; and the 
law impoſes upon every ſubject, that he prefer the ur- 
ent ſervice of his prince and country, before the ſafety 
of his life; as if in danger of tempeſt thoſe who are in 
the ſhip tirow over other men's goods, they are not an- 
ſwerable; but if a man be commanded to bring ord- 
nance or munition to relieve any of the King's towns 
that are diſtreſſed, then he cannot for any danger or 
tempeſt juſtify throwing them overboard; for there 
it holds which was ſpoken by the Roman, when he al- 
leged the ſame Neceſſity of weather to hold him from 
embarking, neceſſe eft ut cam, non ut vivam. So in the 


| caſe put before, of huſband and wife, if they join in 


committing treaſon, the Neceſſity of obedience, it has 
been faid, does not excuſe the offence, as it does in te- 
lony ; becauſe it 1s _ the conmonwealth, Bac. 
Elem. 27 : ſee titles Treaſon; Baron aud Feme. 


So if a fire happen in a ſtreet, I may juſtify pulling 


down the wall or houſe of another, to prevent the fire 
from ſpreading ; but if I be aſſailed in my houſe in a 
city or town, and diſtreſſed, and to ſave my life ] ſet fire 
to my houſe, which ſpreads and takes hold of other 
houſes adjoining, this is not juiiifiable ; but l am ſubject 
to their action upon the caſe, becauſe 1 cannot reſcue my 
life by doing any thing whici is agamit the common- 
wealth ; but if it had been but a private treſpaſs, as the 
going over another's ground, or breaking his incloſure, 


when I am purſued, for the ſafeguard of my life, it is 


juſtifiable. Bac. Elem. 27, 28. 

The common caſe proves this exception; that is, if a 
madman commit felony, he ſhall not loſe his life, be- 
cauſe his infirmity came by the a& of God; but if a 
drunken man commit felony, he ſhall not be excuſed, 
becauſe his imperfection came by his own default ; for 
the reaſon that loſs or deprivation of will, and election 


by Neceſſity and by infirmity, is all one, for the lack of, 
arbitrium ſolutum is the matter; therefore as rita 


culpabilis excuſes not, no more does Necęſitas culpabilis. 
Bac. Elem 29. 

Compulſion and inevitable Necgſity are conſidered, by 
Plachſbene, among thoſe cauſes from whence ariſes a d 


of will; and under which, therefore, an action is not to 


be conſidered as criminal which would otherwiſe be fo. 

Theſe, he ſtates to be a conſtraint upon the will 
whereby a man 1s urged to do that which his judgment 
diſapproves; and which, it is to be preſumed, his will 
(if left to itſelf) would reject. As puniſhments are 
therefore only inflicted for the abuſe of that free will 
which God has given to man, it is highly juſt and equi- 
table that a man ſhould be excuſed for thoſe acts which 
are done through unavoidable force and compulſion. 

Of this nature, in the firſt place, is the obligation of 


civil / bjeien, whereby the inferior is conſtrained, by 


the ſuperior, to act contrary to what his own reaſon and 
inclination would ſuggeſt; as when a legillature eſta- 
bliſhes iniquity by a law, and commands the Subject to 
do an act contrary to religion or ſound.morality. How 
far this excuſe will be admitted in foro conſcientiæ, or 
whether the inferior in this caſe is not bound to obey the 
divine, rather than he human law, is a queſtion not 
determinable by municipal law, though among the ca- 
kuiſts it will hardly bear a doubt. But, however that 
may be, obedience to the laws in being is undoubtedly 
a {ufficicut extenuation of civil guilt before the muni- 


| 
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cipal tribunal, The Sheriff who burnt Latimer and 
Ridley, in the days of Queen Mary, was not liable to 
puniſhment from Zl;zabeth, for executing ſo horrid an 
office; being juſtified by the commands of the then ex- 
iſting magiſtracy. 

As to perſons in private relations; the principal caſe 
where conſtraint of a ſuperior is allowed as an excuſe 
for criminal miſconduct, is with regard to the matrimo- 
nial ſubjection of the wife to her huſband : for neither a 
ſon nor a ſervant are excuſed for the commiſſion of any 
crime, whether capital or otherwiſe, by the command or 
coercion of the parent or maſter; though in ſome caſes 
the command or authority of the huſband, either ex- 
preſs or implied, will privilege the wife from puniſiment 


even for capital offences; as to which fee this Diction- 


ary, title Baron and Feme VII. 
Another ſpecies of compulſion or Neceſſity is what our 
law calls dure/5 per minas 3 as to which ſee this Dictionary, 


title Dureſt. 


There is a third ſpecies of Neceſſity which may be 
diſtinguiſhed from the actual compulſion of external 
force or fear; being the reſult of reaſon and reflection, 
which act upon, and conſtrain a man's will, and oblige 


him to an action, which without ſuch obligation would 


be criminal. And that is, when a man has his choice 
of two evils ſet before him, and, being under a Nece ſſity 
of chuſing one, he chuſes the leaſt pernicious of the two. 
Here the will cannot be ſaid freely to exert itlelf, being 
rather paſſive than active: or if active it is rather in 
rejecting the greater evil than in chooſing the leſs. Of 
this ſort 1s that Neceſſity where a man by the com- 
mandment of the law is bound to arreſt another for any 
capital offence, or to diſperſe a riot, and reſiſtance is 
made to his authority ; it is here juſtifiable, and even 
neceſſary, to beat, to wound, or perhaps to kill the of- 
fenders, rather than permit the murderer to eſcape, or 
the riot. to continue; for the preſervation of the peace 
of the-kingdom, and the apprehending of notorious ma- 
e factors, are of the utmolt conſequence tothe public; and 
therefore excuſe the felony which the killing would other- 
wile amount to. 1 Hal. P. C. 53: See 4 Comm. 27—31. 

As to homicide juſtifiable by Neceſſity, fee this Dict. 
title Homicide I. 

NEEDLE-WORK, Importing it prohibited, far. 13 
I 14 Car, 2. c. 13. May be exported duty free, fat. 11 
& 14. z. . 3. $15. See title Embroidery. 

NE EXEAT REGNO ; (or as it is ſometimes, un- 
grammatically as it ſeems, termed, Ne exeat Regnum.) 
A writ to reitrain a perſon from going out of the king- 
dom without the King's licence. F. N. B. 85. It may 
be directed to the Sheriff to make the party find ſurety 
that he will not depart the realm; and on his refuſal, to 
commit him to priſon; or it may be directed to the 
party himſelf; and if he then goes, he may be fined, 
2 1nſt. 178. 

A Ne exeat Regnum has been granted to ſtay a de- 
fendant from going to Scotland: for though it is not 
out of the kingdom, yet it is out of the proceſs of the 
Court, and within the ſame miſchief. 2 Salt. 702; 
3 Med. 127, 169; 4 Med. 179. If the writ be ſued for 
the King, the party againſt whom ſued may plead li- 
cence by letters patent, &c. which ſhall diſcharge him; 
but where any Subject goes beyond ſea with the Kids 
licence, and continues longer than his appointed * 
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hach been held, he loſes the benefit of a Subject. 4 Leon. 
29. And if a perſon beyond ſea refuſes to return to 
England on the King's letters under his privy ſeal. 
commanding him upon his allegiance to return; being 


certified into the Chancery, a commiſſion may be awarded 


to ſeize his lands and goods for the contempt : and fo it is 
if ſuch perſon's ſervants hinder a meſſenger from deli- 
vering his meſſage, on affidavit of it, Sc. Fenk. Cent. 
246: 3 Nelf. Abr. 211: ſee title King V. 3. 

The right which the King has, whenever he ſees pro- 
per, of confining his Subjects to ſtay within the realm, 
(or of recalling them when beyond ſea, ) is clafſed by 
Black/tone among his prerogatives as Generaliſſimo of the 
realm. By the common law every man may go out of 
the realm for whatever cauſe he pleaſeth, without ob- 
taining the King's leave ; provided he 1s under no in- 
junction of ſtaying at home; (which liberty was ex- 


preſsly declared, in King John's Great Charter, though 


left out in that of Henry III.): but, becauſe that every 
man ought of right to defend the King and his realm, 
therefore the King at his pleaſure may command him by 
his writ that he go not beyond the ſeas, or out of the 
realm without licence, and if he do the contrary, 
he ſhall be puniſhed for diſobeying the King's com- 
mand. F. N. B. 85. Some perſons there anciently were, 
that, by reaſon of their ſtations, were under a perpetual 
prohibition of going abroad without licence obtained: 
among which were reckoned all Peers, on account of 
their being counſellors of the Crown; all Knights, who 
were bound to defend the kingdom from invaſions ; all 
Eccleſiaſtics, who were expreſsly confined by the fourth 
chapter of the conſtitution of Clarendon, on account of 
their attachment in the times of popery to the ſee of 
Rome; all Archers and other Artificers, leſt they ſhould 


inſtruct foreigners to rival us in their ſeveral trades and 


manufactures. This was law in the times of Britton, 
who wrote in the reignof Ede. I And Sir E. Cote gives 
us many inſtances to this effect in the time of Ev. III. 
Britton, c. 123: 3 Inſt. 175. In the ſucceeding reign the 


affair of travelling wore a very different aſpect: an act of 


parliament being made (5 Ric. 2. c. 2.), forbidding all 
perſons whatever to go abroad without licence; except only 


the Lords and other great men of the realm; and true 


and notable merchants ; and the King's ſoldiers, But this 
act was repealed by far. 4 Zac. 1. c. 1. And at prefent 
every body has, or at leaſt aſſumes, the liberty of going 
abroad when he pleaſes. Yet undoubtedly if the King, 
by writ of Ne exeat Regnum under his great ſeal or privy 
ſeal, thinks proper to prohibit him from ſo doing, and 
the Subject diſobeys ; it is a high contempt of the 
King's prerogative, for which the offender's lands ſhall 
be ſeiſed till he return, and then he is liable to fine and 
impriſonment. 1 Hawk. P. C. 22: 1 Comm. c. 7. 

It is ſaid, in Lord Bacen's Ordinances, No. 89, that, 
towards the latter end of the reign of King James l. 
this writ was firſt thought proper to be granted, not only 
in reſpect of attempts prejudicial to the King and State; 
{in which caſe the Lord Chancellor granted it on appli- 
cation from any of the principal ſecretaries, without 
ſhewing cauſe, or upon ſuch information as his Lordſhip 
Mould think of weight ;) but alſo in the caſe of inter- 
zopers in trade; great bankrupts in whoſe eſtates many 
Subjects might be intereſted ; in duels and other caſes 
that did concern multitudes of the King's Subjects.“ 


NEGATIVE. 


But in the year 1734, Lord Chancellor Tallet de 
clared, that in his experience he never knew this wr:: 


of Ne exeat Regnum granted or taken out without 2 bil! 


firſt fled, —It is true, it was originally a ſtate-writ, but 
for ſome time, though not very long, it has been made 
uſe of in aid of the Subjects for the helping of them to 
Juſtice : but it ought not to be mate uſe of where the 
demand is entirely at law, for there the plaintif han 
bail, and he ought not to have double bail both in las 
and equity. 3 P. ms. 312. 

The uſe and object of this writ is, in fact, at preſent 
ecactly the ſame as an arreſt at law in the commence. 
ment of an action, wiz. to prevent the party from 
withdrawing his perſon and property beyond the juri;.. 
diction of the Court, before a judgment could be ch. 
tained and carried into execution: fo where there is 4 
ſuit in equity for a demand, for which the defter2a;4 
cannot be arreſted in an action at law, upon an aflidavit 
made that there is reaſon to apprehend that he will leave 
the kingdom before the concluſion of the ſuit, the 
Chancellor by this writ will top him, and will commit 
him to priſon, unleſs he produces ſufficient ſureties tt; 
he will abide the event of the ſuit. 1 Comrr, c. 7. P. 265, 
n. And ſee 2 Com. Dig.: F. N. B. 85, &c.: 2 C. C. 
245: La. 29: 7 Med. g: Pre. Ch. 171: 1 f. Wins, 20]; 


and Mr. Cox's note there: 15 Vin. 537, 9. 


NEGATIVE, Is a propoſition by which ſomething 
is denied; alſo a particle of denial ; as, not. An afirm- 
ative includes a Negative; for every ſtatute limiting 
any thing to be done in one form, although it be lpoke 
in the atiirmative, includes a Negative; as the ſtatute of 
It et. c. 4, of a gued ei deforceat is, that the demandant 
ſhall vouch ac teneus gt in priori breve, includes a Ne. 
gative, i. and not otherwiſe. P/owd 206. b. 207. a. 

A Negative cannot be proved or teſtified by witneſſ:s, 
only an affirmative, 2 /z/?. 662. Though a Negative |; 
incapable of being proved direQly, yet indirectly it 1: 
otherwiſe: for in caſe one accuſes B. to have been « 
York, and there to have committed a certain fact, in proc? 
of which he produces ſeveral witneſles ; here B. cm! 
prove that he was not at 7or4, againſt poſitive evidence 
that he was; but ſhall be allowed to make out the Nega- 
tive by collateral teſtimony, that at that very time hc 
was at Exeter, &c. in ſuch a houſe and in ſuch com- 
pany. Forte/cue 37. 

Negative may be implied by an affirmative, but no! 
neceſſarily 2 contra. As the ſaying, that a papitit, unlels 
he conforms, ſhall not take by deviſe, does not necel- 
ſarily imply, that if he does conform he ſhall take by 
deviſe, Fc. 2 P. Wins. q. 

Where a truſt of a term for raiſing portions for daugh- 
ters directs a particular method for railing them, it im- 
plies a Negative, that they ſhall not be railed any other 
way. 2 P. Wins. 19. 

An affirmative oath is made to ground an attachment 
upon; if the perſon againſt whom the motion is, cev!-s 
the charge by oath poſitively and fully, the Negative 
oath ſhall be preferred: and this is the only caſe in ui 
it ſhall be ſo. 8 Med. 81. 

NEGATIVE PREGNANT, mnegativa preguans,| Is 
a Negative, implying allo an affirmative; as if a man 
being impleaded to have done a thing on ſuch a day, of 
in ſuch a place, denieth that he did it modo & ferme 
2 | declarata, 
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NEGATIVE. 


4:clarata, which implieth, neverthelels, that in ſome ſort 
he did it; or if a man be ſaid to have alienated land in 
ſee, and he faith he hath not aliened in fee, that is a 
Negative pregnant; for though he hath not aliened in 
fee, yet it may be, he hath made an eſtate in tail. Dyer 
17. num. 95: Brook hoc titulo: Kitchen 232: Terms of 
the Law. 

A Negative pregnant is a fault in pleading ; and there 
muſt be a ſpecial demurrer to a Negative pregnant plea, 
Sc. for the Court will intend every pleading to be good, 
till the contrary doth appear. See 2 Leon. 248: Bro. 
Iſſue join. pl. 8 1: Heath's Max. 53: 2 Leo. 199: Cre. 
Jac. 559, 560: 15 Vin. Abr. title Negative pregnant: 
and this Dictionary, title Pleading. 

NEGGILD ARE, Signifies to claim kindred. Leg. 
H. I. c. 70: LL. Ine, SF 7,8. 

NEGLIGENCE, Is where a perſon neglects or omits 
to do a thing which he is by law obliged to. And where 
one has goods of another to keep till ſuch a time, and 
hath a certain recompence or reward for the k2vping, 


he ſhal! ſtand charged ſor injury by Negligence, Sc. 


But if he hath nothing ſor keeping them, he is not 
bound to anſwer. DoF. & Stud. 269. See title Bail- 
ment. A man who finds anocher's goods, if they are 
after hurt by wilful Negligence, it is held he is 
chargeable to the owner; though it is otherwite when 
they are loſt by caſualty, as in caſe they are laid in a 
houſe that 1s accidentally burnt, or if he deliver them to 
another to keep, who runs away with them, Sc. Bid. 


It is held if an accountant be robbed, and it is without 


his default and Negligence, he ſhall not be anſwerable 
for the money. 1 nf. 89. A right may be loſt by Ne- 
gligence z as where an action is not brought in the time 
appointed by the ſtatutes of limitations, Sc. See 2 Pf. 
Wms. 665: Tot. 76: Chanc. Rep. 10: Chanc. Prec. 
583 : and the proper titles in this Dictionary. 

NEGRO; See title Saves and Slawe-trade. 

NEIF, Fr. ei, Lat. naturalis, nativa.] A bondwoman, 
or the villein, born in one's houſe, mentioned in Hat. 
9 R. 2. c. 2. If a bondwoman married a free man, ſhe 
was thereby made free; and being once made free, and 
diſcharged of bondage, the could not be Neif after, 
without ſome ſpecial act done by her, as by divorce, 
confeſſion in Court, &c. And a free woman taking a 
villein to her huſband, was not thereby bond ; but their 
iſſue were villeins as their father was; though this is 
contrary to the civil law, which ſays, partus ſeguitur ven- 
trem. Terms de Ley. 

Anciently lords of manors ſold, gave, or afligned 
their bondmen and Neifs, as appears by many ancient 
deeds. See title Hallein. 

NEIFTY, Nativitas.] There was an ancient writ 
called Jrit off Neifty, whereby the lord claimed ſuch a 
woman for his Neif ; now out of uſe. See title Alix. 

NEIGHBOUR, v..] One who dwells near ano- 
ther. See V. icinage : Jury. 

NE INJUSTE VEXES, A writ founded on Magna. 
Charta, c. 10, that lies for a tenant diſtrained by his 
lord, for more ſervices than he ought to perform ; and is a 
prohibition to the lord not wrjuſly ro diltrain or vex his 
tenant: in a ſpecial uſe, it is where the tenant hath pre- 
Judiced himſelf, by doing greater ſervices, or paying 
more rent, without conſtraint, than he needed; for in 


this caſe, by reaſon of the lord's ſeiſin, the tenant can- | 


Vor. II. 


NEW ASSIGNMENT. 


not avoid it by avowry, but is driven to his writ for re- 
medy. Reg. Orig. 4: F. N. B. 10. And if the lord diſ- 
trains to do other ſervices, or to pay other rent than due, 
after the prohibition delivered unto him, then the tenant 
ſhall have an attachment againſt the lord, Sc. and when 
the lord cometh thereon, the tenant ſhall count againſt 
him, and put himſelf upon the grand aſſiſe, &c. where- 
upon judgment ſhall be given. New Nat. Br. 22. 

This writ is one of the remedies which the ancient 
law provided to remedy the oppreſſion of lords: 
though it is of the prohibitory kind, yet it is in the na- 
ture of a writ of right. Booth 126. It lies where tenant 
in fee /imple, and his anceſtors, have held of the lord by 
certain ſervices, and the lord hath obtained ſeiſin of 
more or greater ſervice, by the inadvertent payment or 
performance of them by the tenant himſelf; there the te- 
nant cannot in an avowry avoid the lord's poſſeſſory 
right, becauſe of the ſeiſin given by his own hands; but 
is driven to this writ to diveſt the lord's poſſeſſion, and 
eſtabliſn the mere right of property, by aſcertaining the 
ſervices and reducing them to their proper ſtandard. 
3 Comm. c. 15. p. 234. 

This writ is always anceftral, where the tenant and 
his anceſtors have holden of the lord and bis an- 
ceſtors; and the lord hath encroached any rent, Cg. 
A feofee ſhail not avoid ſeiſin of rent had by encroach - 


ment of his feoffor, nor have the writ Ne irjufte were: ; 


alſo a man ſhall not have a writ of Ne injufte wexes 
a2ainlt the grantee of the ſeigniory. Mich. 18 Ed. 2: 
10 Ed. 3. Tenant in tail may not have this writ ; but 
ſhall plead and ſhew the matter, and not bz eſtopped by 
the payment of his anceſtors, c. Jin. 20 Ed. 3.; for he 
may avoid ſuch ſeiſin of the lord obtained from the pay- 
ment of his anceſtors, by plea to an avowry in reple vin. 
F. N. B. 11: 2 IH. 21. But it ſeems that almoſt every 
queſtion that can now ariſe, where this writ was formerly 
in uſe, may be determined in an action of treſpaſs, 
Fox m of the WAIT ct Ne inzufte wexes, 

GEORGE the Third, &c. To A. B. greeting: We 
commakd you, that you do not wex or treuble C. D. or ſuffer 
him to be wexed, for his freehold meſſuage, & c. which ke 
holds F you, in, &c. Nor in any manner exad, or permit 
to be cxacted from him ſervices which therefore he ought net 
to do, (or rent which be owes not,) nor bas been accuſ- 
tomed, &c. 

NEMINE CONTRADICENTE, Words uſed te 
ſignify the unanimous conſent of the members of the 
Houſe of Commons in parliament to a vote or reſolu- 
tion. The term Nemine difjentiente is, in the ſame 
manner, applied in the Houle of Peers. 

NE RECIPIATUR, Againſt the receiving and ſet- 
ting down a cauſe to be tried. That is, where the cauſe 
is not entered in due time. See Trial. 

NE VICECOMES, Colore Mandati Regis, guenguan 
amoveat à poſſeſſione Eccleſia minus juſte. Reg. Orig. 61. 


NEW ASSIGNMENT. In many actions the plain- 


tiff who hath alleged in his declaration a general wrong, 
may in his replication, after an evaſive plea by the de- 
fendant, reduce that general wrong to a more particular 
certainty, by aſſigning the injury afreſh with all its ſpe- 
ciic circumſtances in ſuch manner as clearly tc aſcertain 
and identify it, conſiſtently with his general complaint ; 
which isalled a New or Novel Aſſigu ment. 3 Cet ti. 
See title Pleading. 
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NEWQASTLE UPON TINE. Keels in the haven 
to be meaſured and marked. Stars, 9g H.g. c. 10: 30 
Car. 2. fl. I. c. 8: 6&7 V. z. c. 10. See title Coals. 
Goldſmiths, filverſmiths, and plate - workers incorporated. 
Stat. 1 Ann f. I. c. g. . 

No perſon ſhall ſhip, load, or unload any goods to be 
ſold, into or from ſhips at any place on the river Tine, 
but at the town of Neꝛocaftle, on pain to forfeit the 

oods ; and none ſhall raiſe any wear in the haven there, 

etween certain places on the ſaid river, &c. Stat, 21 
H. 8. c.18. At Nexwcaſtle upon Tine, if a trial be had 
between two inhabitants of the place, and the damages 
not exceeding 40s. the plaintiff is to have no judgment, 
but defendant ſhall have colls ; by a private act of par- 
hament. 5 Mod. 367. 

NEWFOUNDLAND. Perſons trading to New- 
frundland, ſhall liave freedom of fiſhing, Cc. And every 
fiſhing ſhip that firſt enters any harbour or creek in 
Newfoundland, ſhall be admiral of the ſaid harbour for 
- that ſeaſon, and determine differences between the maſ- 
ters of fiſhing veſſels, and the inhabitants there, &c. 
Slat, 10 & 11 V. 3, c. 25. See Navigation As, Div. V: 
Fiſheries. | 

NEWHAVWVEN; See Harbours, 

NEWPORT in the /e Wight, The poll for knights 
of the ſhire may be adjourned to it. Stat, 7 & 8 W. 3. 
c. 25. Flo. See title Parliament. 

NEW RIVER; See River. 

NEWS. Spreading falſe News to make diſcord be- 
tween the Ring and nobility, or concerning any great 
man of the realm, is puniſhable at common law with fine 
and impriſonment; which is confirmed by fats. We/tm. 1, 

38. 1-34; e. . 1. e. $: 12A. 2. c. BL: 
2 Infl. 226: 3 Int. 198: 4 Comm.c.11. p. 149. 

NEWS-PAPERS, Are by various ſtatutes ſubje& 
to a ſtamp-duty of 2d. if conſiſting of half a ſheet or leſs; 
if conſiſting of one ſheet, 24. halfpenny; and for every 
additional half ſheet, one halfpenny more. Perſons ſell- 
ing any News- paper, not being ſtamped or marked as 
directed, a juſtice of peace may commit them to the 
houſe of correction for three months; and a reward of 
20s. is to be paid for apprehending any ſuch offender. 
Stat. 16 Geo. 1. c. 26. F5. See titles Advertiſements ; 
Lottery; Sunday; Unlawful Aſſemblies ; Libel, &c, 

NEW STlLE; See Tear. 

NEW TRIAL. Judgments are often ſuſpended by 
granting New Trials. The cauſes of ſuſpending the 
judgment by granting a New Trial, are at preſent wholly 


extriniic, arifing from matter foreign to, or acbb the 


record. See this Dictionary, title Trial. | 

NEW-YORK; See title Navigation As. 

NEXT OF KiN; See titles Deſcent ; Executor, III; 
and V. 8. 

NICOL, Anciently uſed for Lincoln. 30 Ed. 1: 7 E. i: 
& aps alibi. Combell. ö 

 NIDERLING, NIDERING, or NITHING, A 
vile, baſe perſon, a ſluggard. Vill. of Malmſb. p. 121: 
Bat. Par. Ann. 1088. Chicken-hearted; See Spelman 
42 VIC. 

NIENT COMPRISE, Is an exception taken to a 
petition, becauſe the thing deſired is not contained in 
tat deed or proceeding whereon the petition is founded; 
tor example, one defircs of the Court wherein a recovery 


NIHII. 


is had of lands, Cc. to be put in poſſeſſion of a houſe, 
formerly among the lands adjudged unto him; to which 
the adverſe party pleads, that this 1s not to be granted 


by reaſon this houſe is not compriſed among it the lands 
and houſes for which he had judgment, Nene Boes 


Entries, 
NIENT DEDIRE, Signifies to ſuffer judgment to 
be had againſt one, by not denying or oppoſing it, 1. e. 


by default. 29 Car. 2. 


NIGER LIBER. The Black Book or Regiſter in 
the Exchequer is called by this name. 

NIGHT, Is when it is ſo dark that the countenance 
of a man cannot be diſcerned; and by ſome opinions, 
burglary in the Night may be committed at any time 
after ſun-ſet, and before riſing. H. P. C. 79: 3 1», 
63: 1 Hawk. P. C. See Noctauter; Burglary. 

NIGHTWALKERS, Are ſuch perſons as ſleep by 
day and walk by night, being oftentimes pilferers, or 
diſturbers of the peace. Stat. 5 Ed. 3. c. 14. Conſtables 
are authorized by the common law to arreſt Nightwalkers 
and ſuſpicious perſons, Sc. Watchmen may alſo ar. 
reſt Nightwalkers, and hold them until the morning 2 
and it is ſaid, that a private perſon may arreit any (uf. 
picious Nightwalker, and detain him till he give a good 
account of himſelf, 2 Hawk. P. C. Watchmen, either 
thoſe appointed by the ſtatute of Y/inchefter, 13 E. 1, 
c. 4, to keep watch and ward in all towns from ſaa-ſet. 
ting til! ſun-riling, or ſuch as are mere aſſiſtants to the 
conſtable, may wirtute offici: arreſt all offenders, and 
particularly Nightrvalkers, and commit them to cuſtody 
till morning. 4 Comm. c. 21. p. 292, cites 2 Hal. P. C. 


88—96, One may be bound to the good behaviour for 


being a Nightwalker ; and common Nightwalkers ard 
haunters of bawdy-houſes are to be indicted before 
juſtices of peace, &c. 1 Hawk. P. C.: 2 Hawk. P. C.: 
Latch. 173: Poph. 280. But it is held not lawful for u 
conſtable, Oc. to take up any woman, as a Night- 
walker, on bare ſuſpicion only, of being of ill fame; 
unleſs ſhe be guilty of a breach of the peace, or ſome 
unlawful act, and found miſdoing. Hol, At. vee 
2 Hale's Hi. P. C. 89, and this Dictionary, titles 
Conſtable; Malcb. 

NIHIL CAPIAT PER BREVE, or ger Billam. Is 
the judgment given againſt the plaintiff in an action, 
either in bar of his action, or in abatement of his Wil 
or bill, &c. Co. Lit. 363. Z 

NIHIL, or NIL DEBET, Is a common plea to an 
action of debt, when the money is paid; but it is 19 
plea in covenant, on breach aſſigned for non-pay ment of 
rent, Sc. 3 Lev. 170. If an action of debt be broug'it 
againſt a Sheriff or gaoler, for the eſcape of one in ex2- 
cution, the plaintiff mult declare upon the jadgucnt, 
and yet Nil debet per patrian is a good plea. 1 Saunde 
38; See titles Jie; Picading. 

NIHIL, or NIL DICIT', Is a failing by the de- 
fendant to put in an anſwer to the plaintitf by the dar 
aſſigned ; which being omitted, judgment is had again! 
him of courſe, as ſaying nothing why it ſheuid net. 
Sec title Tadgment 

NIHIL, or NIL HABUIT IN TENEMENTIS, 4 
plea to be pleaded in an attion of debt only, brovy it 
by a leſſor againſt leſſee for years, or at wilt, wittou: 


decd, 2 Lil. Alr. 214. In debt for reri upon an. 


mnocentare 


/ 
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NIHIL. 


indenture of leaſe, Nil habuit in tenementis may not be 


pleaded ; becauſe it is an eſtoppel, and a general de- 
murrer will ſerve. 3 Lev. 146. But if debt is brought 
for rent upon a deed poll, the defendant may plead this 
plea : and where a defendant pleaded Mi habuit in tene- 
mentis tempore dimiſſionis ; the plaintiff replied, Cue ha- 
buit in tenementis, &c. and verdict and judgment was 
had for the plaintiff; whereupon writ of error being 
brought, it was aſſigned for error, that the replication 
was not good, for he ought to have ſhewn what ellate 
he then had; and of that opinion was the Court; and i 
had been bad upon demurrer, but being after a verdict, 
it is good. Cro. Fac. 312. If a leſs eſtate is found than 
the plaintiff pleads in his reply to a N. habuit, & c. fo as 
it be ſufficient to entitle the plaintiff to make a leaſe, it 
is good enough. 10 V. 3. Ni habuit in tenementis cannot 
be given in evidence where the plaintiff bath becn in 
poſſeſſion. Ld. Ray. 746. See title Pleading. 

NIHILS, or NICHILS, Are iſſues which the Sheriff 
that is %,, in the Exchequer ſays, are nothing worth, 
and illeviable, for the inſufficiency of the parties from 
whom due. Accounts of Nui ſhall be put out of the 
Exchequer, Stat. 5 R. 2. c. 13. 


NISI PRIUS, The Commiſſion to Juſtices of aſſiſe; 
ſo called from a judicial writ of difringas, whereby the 
Sheriff is commanded to diſtrain the impanelled jury to 
appear at Veſtminſten be fore the juſtices at a certain 
day in the following term, to try ſome cauſe; N prius 
juſtic, domini regis ad affijas capiend. venerint, dix. Unleſs 
the juſtices come before that day to ſuch a place, &c. 
2 Inſt. 424: 4 Infl. 159. 

A writ of Ni prius is where an iſſue is joined, then 
there goes a wenire to ſummon the jury to appear at a 
day in court; and upon the return of the verirg, with 
the panel of the jurors names, the record of N prius 
is made up and ſealed, and there goes forth the writ of 
ditringas to have the jurors in Court, N privs juſtic. 
denerint, &c. ſuch a day in ſuch a county, to try the 
ilue joined between the parties. 2 Lil, 215. 

A record of N privs ought to contain a tranſcript of 
the whole iſſue roll. All civil cauſes at iſſue in the Courts 
at Y/etmin/ter, are brought down in the two iſſuable va- 
cations betore the day of appearance appointed for the 
jury above, into the county where the action was laid 
to be tried there; diz. at tie aſſiſes; and then 
upon the return of the verdict given by the jury to the 
Court above, the next term, the judges there give judg- 
ment for the party for whom the verdict is found: and 
thele trials by N prics are for the eaſe of the county, 
the parties, jurors, and witneſſes, by ſaving them the 
charge and trouble of coming to er; but in 
matters of great weight and dithculty, the judges above, 
upon motion, will retain cauſes to be tried there; 
though laid in the country, and then the juries and wit- 
neffes in ſuch cauſes mail come up to the courts at 1 
minder for trial at bar: and the King hath his election 
to try his ſuits at the bar, or in the connty, Sa. 
Wood's Iift. 479. x 
; The ſtatute of W/m. 2. 13 Ed. 1. fl. 1. c. 30, hav- 
ing ordained, “that all pleas in either bench, which 
require only an eaſy examination, ſhall be determined in 
the country before juſtices of aſſiſe, by virtue of the writ 
appointed by that ſtatute, commonly called the writ of 
A priuss?* it has been held, that an iſſue joined in the 


NOBLE. 


King's Bench upon an indictment or appeal, whether for 


treaſon or felony, or a crime of an inferior nature, com- 
mitted in a different county from that wherein the 


Court ſits, may be tried in the proper county by writ of 


Niſi prius : but as the King is not expreſsly named in 
this ſtatute, and it is a general rule, that he ſhall not be 
bound except named, it is ſaid, where the King is party, 
a Ni/ pris ought not to be granted, without his ſpecial 
warrant, or the aſſent of his attorney; though the Court 
may grant it in appeals in the ſame manner as any other 
actions. 2 I. 424: 4 I. 160: Dyer 46: 2 Hawn. 
P. C. c. 42. 2, 3. 

Juſtices of Ni prias have power to record nonſuits 
and defaults in the country at the days aſſigned; and 
are to report them at the bench, &c. And are to hear 
and determine conſpiracy, conſederacy, champerty, Sc. 
Stat. 4 Ed. 3. c. 11: N prius ſhall be granted in at- 
taints ; but that which cannot be determined before the 
Juſtices upon the N pris, ſhall be adjourned to the 
bench where they are juſlices: and the juſtices before 
whom inquiſitions, inqueſts, and juries, ſhall be taken by 
the King's writ of Ni prius, are empowered to give 
judgment in felony and treaſon, &c. and to award exe- 
cution by force of their judgment. Szars. 5 Ed. 3. c. 11: 
14 Hen. 6. c. 1. 

It was held by Hale, that the juſtices of N privs have 
not any original power of determining felony, without 
ſpecial commiſſion for that purpoſe ; and by virtue of 
flats. 27 Ed. 1. fl. 1. c. 3: 14 H. 6. c. 1, they have 


authority to determine ſuch felonies only as are ſent 


down to be tried before them; in which caſe, on re- 
moval of the indictments, they may proceed to trial and 
N. as if Juſtices of gaol-delivery. 2 Hale's His. 

C. 41, 

By . 18 Elix. e. 12, the Chief Jullice of the King's 
Bench, Chief Juſtice of the Common Pleas, and Chief 
Baron of the Exchequer, and in their abſence two other 
of the Judges, &c, as Juſtices of N prizs for the 
county of Middleſex, ſhall try cauſes upon writs of N 
on iſſues joined in B. R. and C. B. and the Exchequer, 
which were formerly only triable at bar, in the term time 
or four days after each term. And by Jar. 12 Geo. 1. 
c. 31, the time is enlarged to eight days (and by Ha-. 
24 Geo. 2. c. 18, to fourteen days) after the end of any 
term; alſo any one judge or baron may try ſuch iſſues, 
in the abſence of the chiets; and all Sheriffs, officers, 
parties, and witneſſes are required to give attendance, 
Fc. The authority of juſtices of Ni prius in the coun- 
try, is annexed to the juſtices of afhiie z and the Court 


| above will take judicial notice of what is done at N 


prius; being entered on record. See this Dictionary, 
titles Ve; Fuftices of Me; Circuits; Trial; Fury, &c. 

NIVICOLINI BRITONES, Veihbmen; becauſe in 
Caermarthenyhirs and other Northern counties of H ales, 
they hved near high mountains covered with ſnow, 
Du Cange: Corel, 

NOBELITY, zcbilitas.] Compriſeth all degrees of 
digaity above a Knight; under which latter term is 
included a Baronet ; ſo that a baron is the loweſt order 
of nobility: it is derived from the King, and may by him 
be granted by patent in fee, for life, Cc. Sze title Peer: 
of the Realm, 

NOBLE, An ancient kind of Exgliſ money in uſe in 
England in the time of £dtvard IL, Knightouſays, the Roe 
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Nubie was a gold coin current in Eagland about the 
year 1344. Noble is now valued at 6s. 84. but we 
have no pecuhar coin of that name. From the treaty of 
peace between John, King of Frexce, and Edward III. 
A. D. 1360, the Noble was valued as equal to two 
French gold crowns. 

NOCTANTER, By night,; In the Night time.] The 
vame of a writ itluing oat of the Chancery and returnable 
in the King's Bench, given by far. We/Þn, 2. 13 E. 1. 
A. 1. c. 46. By virtue of which ſtatute, in caſe any one 
having right to approve walte ground, Sc. doth raiſe 
and levy a ditch or hedge, and it 13 thrown down in the 
night-time, and it cannot be known by a verdict of the 
aſſiſe or a jury by whom; or if the neighbouring towns 
will not indi& ſuch as are guilty, they ſhall be diſ- 
trained to make again the hedge or ditch at their own 
cots, and to anſwer damages. 2 Inſt. 476. And the 
No@anter writ thereupon is directed to the Sheriff of the 
county to make inquiſition relative thereto. On the re- 
turn of this writ by the Sheriff, that the ſame is found 
by inquifition, and that the jury are 1gnorant who did it, 
the return being filed in the Crown-oftice, there goes 
out a writ of inquiry of damages, and a d;ftringas to the 
Sheriff to diſtrain the circumadjacent vills, to repair the 

dges avd fences ſo deſtroyed at their own charge, and 
aiſo to reſtore the damages, Tc: 

The circumadjacent vills intended by the ſtatute are 
the contiguous viils round the place; and if they are not 
contiguous, they are not guilty, and may plead ſo; and 
when other vills near, of as great value, by favour or 
negligence of the Sheriff, are not ſummoned, Wc. they 
may plead as tenants do, where all are not ſummoned. 
As to the pleadings to this writ ; where more damages 
are found than there ought to be, the defendant may by 
proteſtation deny the fact, or confeſs, and aver that the 
damages were but ſmall; and traverſe that the party 
ſuſtained damages to the ſum found, or any other ſum 
beyond what they admit; or may-plead Not guilty, and 
give in evidence any matter which will be a bar to the 
proſecutor, but ſatis faction. 2 Lil. Abr. 217. 

Here if the vil's repair, damages ought not to be given 
to the value of the repairs; and if the vills which are 
able thereto have repaired, it ought ſo far to help them 
in the trial of the quenium damnficatus, that the other 
damages ought only to be conſidered. /bid, 

The charges for the defence of the ſeveral vills muſt 
be raiſed by agreement: and if they cannot agree, 
each vill is to bear their own charges, as in cafe of a ſuit 
' againſt a hundred, till execution; and then the „at. 

27 Elix. c. 13, hath provided a remedy, _ 
The writ of Ne&azxrer, by the better opinion, lies for 

tha proſtration as well of all incloſures as thoſe im- 
proved out of Commons; but it it be not 7» bh night, 
this writ will not lie; and there ought to be a conve- 
nient time (which the Count is to judge of] before the 
writ is brought ſor the country to inquire of, and indi 
the offenders; which Cote ſays ſhould be a year and a 
day. 2 Inft. 476. See Cro. Car. 440: 1 Keb. 545, And 
if any ove of the offenders be indicted, the defendants 
mult plead it, We. 

The words, in ihe night-time, are fo neceſſary in an 
inditment of burglary, that it hath been adjudged in- 
ſuflicient without it. Co, Kli. 483. See title Burglary, | 


NOL 


book of Dome/day we often meet with Tot no@es de firma, 
or firma tot noctium; which is underſtood of entertain. 
ment of meat and drink for ſo many nights ; for in the 
time of the Engliþ Saxons, time was computed not by 
days, bat nights; and fo it continued till the reign of 
King Hen, I. as appears by his laws, c. 66, 76. And 
hence it is ſtill uſual to ſay a ſevennight, i. e. gen 
Nos, for a week; and a fortnight for two weeks, i, e. 
quatuordecim Notes. | 

NODFYRS, or NEDFRI, Sax.] Spelman ſays this 
word is derived from the old Saxon need, ob/equium, and 
Jr, ignis, and ſignified fires made in honour ot the 
heathen deities, But by others it is ſaid to come from 
the Saxon ned, that is necgſary; and was uſed for the 
neceſſary fire. 

NOLLE PROSEQUT, Is uſed in the law, where 
plaintiff in any action will not proceed any further; and 
may be before or after verdict, though it is uſually be- 
fore; and it is then ſtronger againſt the plaintiff than 2 
nonſuit, which is only a default in appearance; but this 
is a voluntary acknowledgment, that he hath no cauſe of 


| action. 2 Lil. 218. 


A Volle proſegui is an acknowledgment or agreement 
by the plaintiff, that he a0. not further proſecute his ſuit 
as to the whole or a part of the cauſe of action; or where 
there are ſeveral defendants- againſt ſome or one of 
them; and it is in nature of a retraxit operating as a re. 
leaſe or perpetual bar. Tidd. Prat. K. B. cites Cro, 
Car. 239, 243: 2 Rol. Ab. 100: Hard. 153 : 8 Co. 58; 
Cro. Zac. 211. 

On a plea of coverture, c. if the plaintiff cannot an- 
{wer it, he may enter a Noll: preſegui as to the whole cauſe 
of action, but the defendant in ſuch caſe is entitled to 
colts, under fat. 8 Ez. c.2. $2: 3 J. R. 511.—8oifthe 


defendant demur to one of ſeveral counts of a declara- 
tion, the plaintiff may enter a Mule proſegui as to that 


count which 1s demurred to, and proceed to trial upon 


for him on demurrer, he may enter a Molle proſequt as to 
the iſle, and proceed to a writ of inquiry on the de- 
murrer. 1 Saſk, 219: 2 Salk. 459; 1 Str. 532, 574. 
But after a demurrer for 7sjcindcr, the plainutf cannot 
cure it by entering a Wolle profegui. 1 H. Bl. 108. And 
atter demurrer to a declaration, conſiſting of two counts 
againſt two defendants, becauſe one of them was not 
named in the laſt count, the plaintiF cannot enter a 
Nolle proſegaz on that count, and proceed on the other, 
4 T. R. 300. 

If there be a demurrey to part, and an iſſue upon other 
part, and the plaintiff prevails upon the demurrer, it was 
in one caſe holden, that without a Noe proſequi as to the 
iſſue, he cannot have a writ of inquiry on the demurrer; 
becauſeon the trial of the iſſue, the ſame jury wilt aſcertain 
the damages for that part which is demurred to. 1 Sale. 
219: 12 Mod. 558: But in a ſubſequent caſe, where the 
declaration conſiſted of four counts, to three of which 
there was a plea of uon afſumpſit, and a demurrer to the 
fourth; and after judgment on the demurrer, the plain- 


tiff took out a-writ of inquiry and executed it; this was 


moved to be ſet aſide, there being no Noelle praſegui on the 
roll; and it was infifted, that the plaintiff ought to take 
out a verire, as well to try the iſſue, as to inquire of the 


3 damages 


F NOCTES ZT NOCTEM DE FIRMA. In the 


the other counts. 2 Salt. 455. Orif judgment be given 


ml oe kn — „ A A. 


OA. 7 os co. ww = 


ws we nm. win. on wn > > a9 9h os by Yo 


— . 2 AQ m 


* ns di. < FRF. v»- * nw» YT 


NoLLE. PROSEQU1, 


damages upon the demurrer ; ſed per Curiam, that is, in- 
deed, the courſe where the iſſues are carried down to 
trial, before the demurrer is determined, and in that caſe 
the jury give contingent damages; but here the de- 
murrer being determined, and the plaintiff being able to 
recover all he goes for, upon that count, there is no rea- 
ſon why we ſhould force him to carry down the record to 
niſi prius, and as to the want of a Nolle preſegui upon the 
roll, he may ſupply that when he comes to enter the 
Gnal judgment; if not, you will have the advantage of 
it upon a writ of error. The judgment upon the in- 
quiry muſt ſtand.. 1 Stra. 532: 8 Mad. 108. : 

In zre/afs or other action for a aeg, againk ſeveral 
defendants, the plaintiff may, at any time before final 
judgment enter a Noelle projegui as to one defendant, and 
proceed againſt the others: Hob. 70: Cro. Car. 239: 
243: 2 Rol. Abr. 100: 2 Salk. 5 5, 6, 7: 3 Salk. 244, 5: 
1 Wil. 306: fo in afſumpfit, or other action upon con- 
traci, againſt ſeveral detendants, one of whom pleads 
bankruptcy, or other matter in his perſonal diſcharge, 
the plaintiff may enter a Volle preſegui as to him, and pro- 
ceed againſt the other defendants. 1 /F7/, 89. But a Molle 
grojſequi cannot be entered as to one defendant, after final 
jadgment againſt the others. 2 Salk. 455. And it ſeems 
that in aſſump/it, or other action upon contract, againit 
ſeveral defendants, the plaintiff cannot enter a Nolle pro- 
fequi as to one, unleſs it be for ſome matter operating in 
his perſonal diſcharge, without releaſing the others. 
1 HU. 8g. See Tidd's Pratt, K. B. 

A plaintiff comes by his attorney Hic in euriam & fa- 
tetur ſe ulterius Volle praſegui; whereupon judgment was 
given, that the deſendant eat fire die, and no amerce- 
ment upon the plaintiſf; this was held erroneous; for 
the plaintiff ought allo to be amerced. 8 Rep. 58. But 
later determinations have ſettled tat in entering a Nellie 
proſcpui the plaintiſf need net be amerced pro falſo clamore, 
but it is ſufficient that the defendant be put without day. 
3 Siva. 574. 

Vſhere there are two defendants, and one pleads not 
guilty, and the other another plea; if on demurrer there 
is judgment for the plaintiff againit one on the de- 
murrer, and a Nolte projequi tor the other, there it ought 
to be eat fine die, or it is il, and the entry of guod 
eat fue die is a diſcharge to the defendant, C. ac. 
439: Hob. 180. 8 

In treſpaſs againſt two, one pleaded not guilty, the 
other juſtified ; and both iſſues being found for the 
plaintiff, and ſeveral damages and joint colts aſſeſſed; 
the plaintiff then entered a Noe preſegui againſt one, and 
took judgment againſt the other tor damages found 
againſt him, and the coſts; upon which it was inſiſted 
on for error, that the entry of a Noelle preſcgui before 
judgment as to one, is a releaſe to him, and gaaſi a releaſe 
to both; per Cur, it is not an abſolute releaſe, but as it 
were an agreement that the plaiat will not proceed 
againlt the one; and as to him it is a bar, but he may 
proceed againſt the other; and where they ſever by 
pleas, there may be proceedings againſt one, and a N-//? 
Froſegui againſt the other. Cro. Car. 239, 243; 2 Lit. 
220, It has been held, in treſpals againſt three defend- 
ants ; if a Nolle praſegui were entered againſt two, before 
judgment againſt any of them, it had not amounted to a 
releaſe to them all; only to a waiver of ſuit: and the 


three defendants cannot join in a writ of error; for thoſe 


of the rent can diſtrain for it; the Nomize pare being 


NOM 


againſt whom the Nolle proſequi is entered are not damni- 
tied. Jenk. Cent. 309. 

A Molle praſegui does not amount to a retraxit orreleaſe, 
where there are more defendants. £d. Raym. 599. 

The King may, by his attorney general, enter a Nolle 
proſequi on an information; but it ſhall not ſtop the 
proceedings of the informer. 1 Leon. 119. But the 
clerk of the Crown cannot enter a elle projegui on an 
indictment, without leave of the attorney general, 
Ld. Raym. 721. Aud it an informer cauſe a Nolle pro- 


ſegui to be entered, the defendant ſhall have coſts, Te, 


by fat. 4 5 NM. M. c. 8. See title Cofts. Keble men. 
tions a Nie pręſegui on retraxit by attorney. 3 Keb. 332. 

Where in an aclion againſt ſeveral defendants the 
jury by miſtake have aſſeiled ſeveral damages, the plain- 
tiff may cure it by entering a Nolle preſegui as to one of 
the defendants, and taxing judgment againſt the others. 
11 Co. 5: Cro. Car. 239, 243: Carth. 19. 

Where there are ſeveral detendants, and they ſever in 
plea, whereupon iſſue is joined, the plaintiff may enter a 
Molle projequi as to one defendant at any time before the 
record is lent down to be tried at nit prias, 2 Rol. Ab. 
100: Saik. 457.—Sce title Non/utt, 

NOMENCLATOR, One who opens the etymologies 
of names, interpreted T heſaurarius. Spelman : Cowell, 

NOMINATION, zii. Is the power (by vir- 
tue of ſome manor or otherwiſe) of appointing a clerk to 
a patron of a benefice, by him to be preſented to the Or- 


dinary, The right of Nomination a man may have by 


deed; and in ſuch caſe, if the patron refuſe to preſent 
the nominee, or preſents another, he may bring a guare 
impedit ; for he who is to preſent, is only an inſtrument 
to him who nominates ; and the perſon who hath the 
Nomination is in effect the patron of the church. Phoxwd, 
529: Acer 47. A nominator muſt appoint his clerk 


within fix months after avoidance; if he doth not, and 


the patron preſents his clerk before the biſhop hath 
taken any benefit of the laple, he is obliged to ad mit that 
clerk. But where one hath the Nomination, and ano- 
ther the preſentation, if the right of preſentation ſhould 
afterwards come to the King, it is ſaid he Who hath the 
Nomination will be entitled to the preſentation alſo; be- 
cauſe the King who ſhould preſent cannot be ſubſcrvient 
to the nominator, being contrary to his dignity. Hughes”; 
Parſ. Law 76, 77. Right of Nomination may be for- 
feited to the Crown as well as preſentation 3 where che 
nominator corruptly agrees io nominate, within the ſta- 
tute of Simony, &c. See title Adwory/on, | 

NOMINA VILLARUM, Eakv. II. in the gth of 
his reign, ſent his letters to every Sheriff in England, re- 
quiring an exact account and return into the Exche- 
quer of the names of all the villages, and poſſeſſors there- 
of in every county, which being done accordingly, the 
returns ot the Sheriffs all joined together are called 
Nemina willarum, ſtill remaining in the Exchequer, 
Anno ꝙ Ed, 2. 

NOMINE PEN, A penalty incurred for not pay- 
ing rent, Sc. at the day appointed by the leafe or agree- 
ment for payment. thereof. 2 Lil. 221. If rent is re- 
ſerved, and there is a Nomine pœnæ on the non payment 
of it, and the rent be behind and unpaid, there muſt 
be an actual demand thereof made, before the grantee 
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ef the ſame nature'as the rent, and iſſuing out of the 
land out of which the rent doth iſſue. Hob. 82, 133. 
And where a rent-charge was granted for years, with a 
Nomine pœnæ and clauſe of diſtreſs, if it was not paid on 
the day; on the rent's being behind, and the term ex- 
pired, the Court was moved that the grantee might diſ- 
train for the Nomine pan; but it was held that he could 
not, becauſe the Nomine pane depended on the rent, and 
the diſtreſs was gone for that, and by conſequence for 
the other. 2 Nel/. Abr. 1182. See Hat. 8 Ann. c. 14. 
When any ſum Nomine pœnæ is to be forfeited for non- 
payment of the rent at the time, c. the demand of the 
rent ought to be preciſely at the day, in reſpe& of the 
penalty; and debt will not lie on a Nomine pœnæ, with- 
out a demand. 7 Rep. 28: Cro. Eliz. 383: Style 4. If 
there is a Nomine pzne of ſuch a ſum for every day 
after rent becomes due, it has been a queſtion whether 
there mult be a demand for every day's Nomine pœni, or 
one demand for many days. And by the better opi- 
nion it hath been holden, that for every day there ought 
to be a demand; and that one will not be ſufficient for 
the whole; but where a Nomine pœnæ of forty ſhillings 
was limited guoliber die proximo the feaſt- day on which the 
rent ought to be paid, it was adjudged, that there was 
but one forty ſhillings forfeited, becauſe the word proximo 
muſt relate to the very next day following the rent day ; 
ſo likewiſe when the rent became due and unpaid at the 
next rent day after that, and ſoon. Palm. 207: 2 Nell. 
1182. An aſſignee is chargeable with a Nomine pane in- 
curred after the aſſignment, but not before. Moor 357 : 
2 Lil, Abr. 221, Though forfeiture is mentioned to be 


Nomine pœnæ, or not paying of a collateral ſum, it is no 


Nomine pœnæ, if it be not of a rent, Lutw. 1156. See 
this Dictionary, title Difre/s III. | 


NON-ABILITY, Is an exception taken againſt the 
plaintiff in a cauſe, upon ſome juſt ground, why he can- 
not commence any ſuit in law ; as præmunire, outlawry, 
excommunication, Tc. F. N. B. 35, 65. See titles Di/- 
ability; Abatement. | 

NONE ET DECIM AE, Payments made to the 
church by thoſe who were tenants of church farms ; 
where None was a rent or duty for things belonging to 
huſbandry, and Decimæ were claimed in right of the 
church. Formerly a aint part of meveable goods was 
paid to the clergy on the death of perſons in their pariſh, 
which was called Nonagium, and claimed on pretence of 
being diſtributed to pious uſes. Blount. 

NON-AGE, In general underſtanding, is all the time 
of a perſon's being under the age of 21: and in a ſpe- 
cial ſenſe, where one is under 14 as to marriage, &c, See 
titles Age; Infant. EY 

NON ASSUMPSIT. The general iſſue in an action 
of Aſumpfit, whereby a man denies that he made any 
promiſe. See titles ne; Pleading. 5 

Nox AsSUMPSIT INFRA SEX AN NOS. Where a de- 
fendant by virtue of the ſtatute of limitations, Hat. 21 
Jac. 1. c. 16, pleads that he did not undertake or promiſe 
<vithin 6 years before the commencement of the action; 
as a plea of actio non accrevit infra ſeæ annos is pleaded 
by virtue cf the ſame ſtatute. This laſt plea is proper 
where the cau/e of action does not accrue, at the time of 
the promiſe made, as in the caſe of a note, payable at 
| ſome time ſpecified, but ſubſequent to the date. See title 
Limitation of Actions. 
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NON 
| NON-CLAIM, Is an omiſſion or neglect of ore that 


claims not within the time limited by law, as within a 
year and a day where 2 continual claim ought to be 
made, or in 5 years after a fine levied, Oc. by which 
a man may be barred of his right of entry. See /azs, 
4 H. 7. c. 24: 32 H. S. c. 33; and this Dictionary, title; 
Claim; Entry. | : 

NON COMPOS MENTS, One not of ſound ming, 
memory, and underſtanding: Sce this Dictionary, title 
laicts and Lunatichs, 

NON-CONFORMISTS, Perſons ot conforming to 
the rites and ceremonies of the Church of England as by 
law eſtabliſhed. The fats. 1 Eliz, c. 2: 13 & 1; 
Car. 2. c. 4, were made for the uniformity of Common 
Prayer and ſervice in the church; but ſee Pat. 10 An. 
c. 2, under title D;/-»ters. Non-conformitts to be pu. 
niſned by impriſonment, and to ſubmit in three months, 
or to abjure the realm; and keeping a Non-conformitl 
in the houſe after notice, ſubjected the offender to the 
penalty of 10/. a month. Sar. 35 Eliz. c. 1. Penalties 
on being at conventicles. Sat. 22 Car. 2. c. 1. See ſur. 
ther this Dictionary, title D/Zenters, In addition to what 
is ſaid there, the following deſerves the notice of the 
Student : | 

Toleration of the Epiſcopal communion in Sce//anf, 

flat. 10 Ann. c. 7. Epiſcopal mecting-houſes in Scotland 
to be regiſtered; and a penalty impoſed on unqualified 
miniſters officiating in Scotland. Stat. 19 Geo. 2. c. 38. 
Epiſcopal miuiſters in Scotland to be ordained by a biſhop 
of England or Ireland. Ib. & flat. 21 Geo. 2. c. zu. 
Peers and others preſent at unlawful meeting-houles 
in Scotland diſqualified from voting. Stat. 19 Geo. 2. 
c. 38. A form of affirmation to be taken inſtead of an 
oath by the members of the Litas fratrum ; and privi- 
leges granted to the members thereof who ſhould {ettls 
in America. Stat. 22 Geo, 2. c. zo. a 

This ſeems the propereſt place to notice thoſe ſtatutes 
which are uſually known by the name of the Corporation 
AX and Tet At; as to the true policy or propriety cf 
which any diſcuſſion is not here by any means called for, 

By the CorrorRaTion AcT, flat, 13 Car. 2. fl. 2. 
c. 1, No perſon can be legallyelected to any office relating 
to the government of any city or corporation, unless, 
within one year before, he has received the ſacrament of 
the Lord's Supper, according to the rites of the church 
of England; and he is allo enjoined to take the oaths of 
allegiance and ſupremacy at the ſame time that he takes 
the oath of office, or, in default of either of theſe requi- 
ſites, ſuch election ſhall be void. By Pat. 5 (ev. 1, 


porate office to which he has been duly elected, or other: 
wiſe proſecuted for his omiſſion to take the ſacrament, 
nor incur any incapacity or penalty, unleſs ſuch perſon be 
ſo removed, or the proſecution commenced within f 
months after his being elected into the office. See title 
Monjurors. | 

By the TesT Acr, far. 25 Ch. 2. c. 2, all officers civil 
and military, and perſons having places of truſt under 
his Majeſty in England, Wales, Beravick, Jerſey, or Gucrns 
fey, or in the navy, are directed to take the oath, and 
make the declaration againſt tranſubſtantiation in the 
Court of King's Bench or Chancery, the next term, or 
at the next quarter ſefſions ; or by ſubſtitutes within fix 


months after their admiſſion ; and alfo within the fame 
. time 


c. 6, however, no perſon ſhall be removed from a c 


0 
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NON 


time to receive the ſacrament of the Lord's Supper, ac- 


cording to the uſage of the Church of England, in ſome 


public church immediately after divine ſervice and ſer- 
mon; and to deliver into Court a certificate thereof 
ſigned by the miniſter and churchwarden; and alio to 
prove the ſame by two credible witneſſes ; upon forfeit- 
ure of 500 /. and diſability to hold the office. 

It is to be obſerved, that the Teoleration Act, fat. 


1. H M. f. 1. c. 18. (ſee title Difenters), though it ex- 


empts Diſſenters and others from certain penalties, does 
not diſpenſe either with the Teſt or Corporation AQts as 
far as they impoſe the obligation of receiving the ſacra- 


ment on perſons ferving in ctlices or corporations. See 


further as connected with this ſubject, title Papi/ts. 
NON-DAMNIFICATUS, A plea to an action of 
debt upon bond, with condition to fave the plaiutiff harm- 
leſs. 2 Lil. Au. 224. If the condition of a bond be to 
fave harmleſs only, Non damnificatus generally is a gocd 
plea; but if it be to diſcharge the plaintiff, Sc. then the 
manner of the diſcharge is to be ſhewn. 1 Leon. 72. 


When one pleads a diſcharge, and that he ſaved another | 


harmleſs, he ought to ſhew how he did it, that the 
Court may judge thereof; though a defendant may 
plead Nn damnificatus, without ſhewing it; becauſe he 
pleads in the negative, and then the other party ſhall 
ew damnification. Cro. Jac. 363: 2 Rep. 3, 4: 
March 121. It has been adjudged, where a condition of 
a bond is to ſave harmleſs from all ſuits in general, Non 
Camnificatis may be pleaded ; and if it is in a particular 
{uit or thing, there the defendant muſt ſet forth how he 
hath faved harmleſs and diſcharged ; but where a ſuit 
i upon a counter-bond, the plea of Nu damnifcatus is 
700d. 12 Med. 243. See title Pleading. 

NON DECIMANDO, A cuſtom or preſcription, 


De Non Decimands is to be diſcharged of all tithes, Se. 


dee Modus Decimanici ; Tithes., : 
NON DIS'TTRINGENDO, A writ v to diftrain, 
vied in divers cates. T avie of Reg. of Writs. 


NONES, zen@.] So called from their beginning the 


r. day before the 4 The ſeventh day of March, 
ar, July, and October; and the fifth day of all the 
other months. By the Roman account the Neues in the 
a/orementioned months are the fix days next following 
the ürſt day, or the calends; and of others the four days 
next after the firit, according to theſe verſes, 
Sex Nonas, Maius, Odober, Julius, & Mars, 
Vuntuor at reli qui, &c. ; 
Though the laſt of theſe days is properly called 
once; for the others are reckoned backwards as diſ- 
tant trom them, and accounted the third, fourth, or fifth 
Nenes, See Ides. 
NON CULPABIL IS ; Sce Ne guilty. 


NON EST FACTUM, The general iſſue, in an | 


action on bond or other deed, whereby the defendant 
denies that to be his deed whereon he is impleaded. 
Uroke, In every caſe where a bond is void, the defendant 
may plead Non eff fafum. But when a bond is voidable 
only, he muſt ſhew the ſpecial matter, and conclude 
judgment, $87 actio, &c. 2 Lil, 226. 

This plea is gocd in all caſes where the bond or ſpe- 


cialty was not executed, or varies from the declaration. 
Com. Dig. title Pleader : 2 W. 18. 


Under this plea the defendant may give in evidence 
that the decd was void ab ;nitio 3 being obtain:d by fraud 


| 


NON 


or made by a married woman, lunatick, Cc. or that it 
became void after it was made, and before the com- 
mencement of the action, by eraſure, alteration, can- 
celling, Sc. or that it was delivered as an eſcrow to a 
third perſon. But he cannot give in evidence that the 


deed was woidable by infancy, dureſs per minas, &c.; or 


that it was woid by ftatute, as by fat. 23 H 6. c. 9. re- 
lating to Sheriffs“ bonds, or by the ſtatutes againſt uſury, 
gaming, Sc. In theſe caſes, therefore, the defendant 
mult plead ſpecially. So he mult plead payment at or 
after the day, performance or any other matter in excuſe 
of performance, as non damnificatus to a bond of indem- 
nity, no award to an arbitration bond; or to a bail- 
bond no prece/s to arreſt a defendant, &c. See Tridd"s 
Pract. K B. and the authorities there cited, 

It ought to conclude to the country; but if the plain« 
tiff pleads over to the {pecial matter, it will be well. 
1 Salk, 274. 

A ſpecial Nor eft factum puts the proof upon the de- 


fendants, which, upon Noz ν factum generally, will be 


upon the plaintiff Mod. Caf” 218. 

If a deed is raſed in a material part, by which it be- 
comes void, the perſon bound by it may plead Nen &# 
faZum, and give the matter in evidence, becauſe it was 
not his deed at the time of the plea. 11 Rep. 27. 

A bond was dated Newemter the loth, and fo ſet forth 
in the plaintiff's declaration; the defendant pleaded cz: 
et faftum, and though it was found that it was not deli- 
vered till the 18th, the iſſue being upon a Now factum, 
it appeared to be his deed : but it is ſaid the defendant 
might have helped himſelf by pleading ſpecially, Cre. 
Zac. 126. | 

The defendant pleads gued faFum prædict. was made 
ard delivered without a date, and that the plaintiff put a 
date to it, and fo Non ef factum; this was held naught 
upon a demurrer, for the defendant confeiſes the deed 
by ſaying faftum predict, and afterwards denies it; 
though he might have ſaid generally, Nen & factum. 
Cro. liz. 800. Where two are jointly bound in a bond, 
and an action is brought on it againſt one only, he cannot 
plead Nan ei factum, or demur in that caſe z but may 
have his plea in abatement of the writ. 5 Rep. 119. 
None but the party, bis heirs, executors, Sc. can plead 
Non oft fuctum. Lutz. 662. For a ſtranger to the deed 
cannot plead a ſpecial Non e factum; but mult ſay, no- 
thing paſſed by the deed. 1 Rel. 188. See Com. Dig. 
title Pleading; and this Dictionary, titles Bond; Deed ; 
Pleading. 


NON EST INVENTUS, The Sheriff 's return to 
a writ, when the defendant is ot te be fennd in his 
bailiwick. And there is a return that the plaintiff 20 
invent plogium, on original writs. Shep. Epit. 1129. 

NONFEASANCE, An ofence of omiſſion of what 
ought to be done; as in not coming to church, Sec, 
which need not be alleged in any certain place; for 
generally {peaking it is not committed any where. But 
Nonfeaſance wi!! not make a man a treſpailer, Oc. Hob. 
251: 8 Rep. 146. | 

NON IMPLACITANDO ALIQUEM DE LI- 
BERO.TENEMENTO SINE BREVI, A writ to 
prohibit bailiffs, Cc. from diſtraining or iz#/eading any 
man touching his frechold, wvithout h king's aurits 


Reg. Orig. 171, 


NOW 
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NON INTROMITTENDO, QUANDO BREVE 
PRACIPE IN CAPITE SUBDOLE IMPETRA- 
JUR: Was a writ directed to the juſtices of the Bench, 
or in Eyre, commanding them not to give one, who had 
under colour of entitling the King to land, c. as hold- 


ing of him in capite, deceitfully obtained the writ called 
Preacipe in capite, any benefit thereof, but to put him to 


his writ of right. Reg. Orig. 4. This writ having de- 


pendence on the court of Wards, fince taken away, is 


now diſuſed. 

NONJURORS, Perſons who refuſe to take the 
oaths to Government, who are liable to certain penalties ; 
and thoſe who deny that oaths are unlawful are for a 
third offence to abjure the realm, by far. 13 © 14 Car, 2. 
c. 1.-—Parſons, vicars, Sc. are to take the oaths, and 
give their aflent to the declaration, fet.13 & 14 Car. 2. 
5. 4, Or they ſhall not preach, under the penalty of forty 
pounds, Sc. Sat. 17 Car. 2. c. 2.— Eccleſiaſtical per- 
ſor, not taking the oaths on the Revolution, were ren- 
dered incapable to hold their livings : but the King was 
empowered to grant ſuch of the nonjuring clergy as he 


thought fit, not above twelve, an allowance out of their 
eccelefiaftical benefices for their ſubſiſtence, not exceed- 


ing a third part. Sat. 1 W. & M. f. 1. c. 8. Perſons 
refuſing the oaths, ſhall incur, forfeit, and ſuffer the pe- 
nalties mflicted on Popiſh recuſants, and the Court of 
Exchequer may iſſue out proceſs againſt their lands, Ec, 
Stat. 7 8 V. 3, c. 27. See title Nor-conformiſts ; Oaths 


Diffenters ; Papifts, & c. 


Blackftone enumerates among the contempts to the 
King's title, the refuſing or negleQing to take the oaths 
appointed by the ſtatutes for the better ſecuring the Go- 


'vernment, and yet acting in a public office, place of 


truſt, or other capacity for which the ſaid oarhs are re 
quired to be taken, vi. thoſe of ailegiance, ſupremacy, 
and abjuration, which muſt be taken within fix calendar 
months after admiſſion. The penalties for this con- 
t mpt, inflicted by fat, 1 Geo. 1. „f. 2. c. 13, are very 


little if any thing ſhort of thoſe of a hræmunire; being an 


incapacity to hold the ſaid offices, or any other; to pro- 


ſecute any ſuit; to be guardian or executor ; to take 


any legacy or deed of gift; and to vote at any election 


for members of parliament; and after conviction the 


offender ſhall alſo forfeit 5oo/. to him or them that will 
ſue for the ſame. Members on the foundation in any 
college of the two Univerſities, who by this ſtatute are 
bound to take the oaths, muſt alſo regiſter a certificate 
thereof in the college regiſter within one month after: 
otherwiſe if the electors do not remove him and elect 
another within 12 months, or after, the King may nom1- 
nate a perſon to ſucceed him, by his great ſeal or ſign 
manual. Beſides thus taking the oaths for offices, any 
two juſtices of the peace may by the ſame ſtature ſum- 
mon and tender the oaths to any perſon whom they ſhall 
ſuſpect to be diſaffected; and every perſon refuſing the 
ſame, who is properly called a Nowjuror, ſhall be ad- 
Judged a Popiſh recuſant convit, and ſubjected to the 
ſame penalties as ſuch recuſants; which in the end may 


amount to the alternative of abjuring the realm, or ſuf- 


fering death as a felon. 4 Comm. c. 9 p. 123, 4. But by 


flat. 31 Geo. 3. c. 32. F 18, no perſon ſhall be ſum- 


moned to take the cath of /upremacy, or be proſecuted 


for ot obeying ſuch ſummons. This act was made ex- grediaris & capias A. B. Si, Oc. 


NON 


preſsly for the relief of the Roman Catholics, but does 
not appear to extend to repeal the proviſions of fat 
1 Ceo 1. c. 13: as to the oaths of allegiance and abjaratian, 
as ſuggeſted by Mr. Chriftian in his note on 4 Comm, 
c. 8. p. 116. | 
NON MERCHANDIZANDO VICTUALIA, An 
ancient writ to juſtices of aſſiſe, to inquire whether the 
magiltrates of ſuch a town do ſell victuals in grofs, or by 
retail, during the time of their being in oftice, which i; 
contrary to an obſolete ſtatute; and to puniſh them jt 
they do. Reg. Orig. 184. 
NON MOLESTANDO, A writ that lies for a per- 
ſon who is moleſted contrary to the King's protective 
granted him. Reg. of Writs 184. 


NON OBSTANTE, Notw:!bfanding.} Was \ 
clauſe heretofore frequent in ſtatutèes and letters patert, 
and was a licence from the King to do a thing which at 
the common law might be lau fully done: but which be. 
ing reſtrained by act of parliament, cov!d not be dere 


— — 


without ſuch licence. Vangb. 347: Plaid. 501. But 


Rights at the Revolution, and abdicated at // </minſter. 
Hall when King James abdicated the kingdom. 1 Conm, 
342. See this Dictionary, titles Xing, V. 33 Grant of 
the King; Pardon; Mortmain. ; 

The far. 18 El:z, c. 2, confirmed all grants of the 
Queen by letters patent, of any honours, calties, manors, 
lands, tenements, Oc. and that they ſhould Nand and be 
good in law againſt the Queen, ber heirs and ſucceſſors, 
Non »bftante any miſnaming, miſrecital, want of cer. 
tainty, finding offices or inquiſitions, livery of ſcifin, Cc. 


NON OMITTAS, A writ directed to the Sheriff, 
where the bailiff of a liberty or franchiſe who hath the 
return of writs refuſes or neglects to ſerve a proces, 
for the Sheriff to enter into the franchiſe and execute the 
King's proceſs himſelf, or by his officer. Before thi 
writ is granted, the Sheri ought to return, that he hatl: 
ſent to the bailiff, and that he hath not ſerved the 
writ; but tor diſpatch, the uſual practice is to ſend a 


2 Iuſt. 453. If a Sheriff return that he ſent the procels 
to the bailiff of a liberty, who hath given him no an- 
ſwer; a Non omittas (hall be awarded to the Sheriff. 
And if he returns that he ſent the proceſs to ſuch bailif, 
who hath returned a cepi corpus, or ſuch like matter; 
and the bailiff bring not in the body, or money, Ge. 
at the day, the bailiff ſhall be amerced, and a writ iſſue 
to the Sheriff to diſtrain the bailif to bring in the 
body. 2 Hawk. P. C. 

Writs of capjas utlagatum, and of guo minus out of the 
Exchequer, and it is ſaid all writs whatſoever at the 
King's ſuit, are of the ſame effect as a Non omutas ; 
and the Sheriff may by virtue of them enter into 4 
liberty and execute them. 2 Lil. Abr. 229. The Keg» 
of Writs mentions three ſorts of this writ, given to pre- 
vent liberties being privileged to hinder or delay the 
general execution of juſtice ; and the clauſe of the N 
; omitlas is, quod non omittas, propter aliquam libertatem 
| (wiz. ſuch liberty to which the Sheriff hath made a «/- 
davi halli vo, gui nullum dedit reſponſum) p uin in cam i. 


NON 


this doctrine of Nen obſflante's, which ſets the prerogadre 
above the laws, was effectually demoliſhed by the Bil of 


Non omittas with a capias or latitat. F. N. B. 08, 74: 


charged. Reg. Orig. 58. 


NON 


NON PLEVIN, non plevina.) Is defined to be de- 


ſalta poſt defultam; and in Hengham Magna, cap. 8, it is 


- 


laid, that the defendant is to replevy his lands ſeiſed by 
the King within filteen days; and if he neglects, then, 
at the inſtance of the plaintiff at the next court-day, he 
ſhall loſe his ſeiſin, /cut per difaltam poſt defaltam. But 
by ſtatute it was enacted, that none ſhould loſe his land, 
becauſe of nen plevin, 1. e. where the land was not re- 
plevied in due time. Stat. g Ed. 3. c. 2. 

NON PONENDIS IN AS SISIS ET JURATTIS. 
A writ granted for freeing and diſcharging perſons from 
ſerving on aſſiſes and juries; and when one hath a char- 
ter of exemption, he may ſue the Sheriff for returning 
him. This writ is founded on the fats. Ii . 2. 13 E. 1. 
ft. 1. c. 38: and Ariiculi ſuper Chartas, 28 E. 1. fl. 3. 
c. 9. See F. N B. 165: 2 Iiſt. 127, 447 · 

NON PROCEDENDO AD ASSISAM REGE 
INCONSULTO. A writ to ſtop the trial of a cauſe 
appertaining to one who is in the King's ſervice, &c. un- 
til the King's pleaſure be farther known. Reg. Orig. 220, 

NON PROS. or Non ProsEQUITUR ; See titles 
Nelle Proſegui; Nonſuit. 

NON- RESIDENCE, The abſence of ffiritual per- 
ſons from their benefices. See Ręſdence. 

NON RESIDENTIA PRO CLERICIS REGIS, 
A writ directed to the biſhop, charging him not to 
moleſt a clerk, employed in the King's ſervice, by rea- 
ſon of his Non-reſidence; in which caſe he is to be diſ- 

NON SANE MEMORY, Nen fare Memoriæ.] Is 
uſed in law for an exception to an act, declared to be 
done by another, whereon the plaintiff in any action 
grounds his plaint; and the effect of it is, that the party 
who did that act was not well in his ſenſes when he did 
, or when he made his laſt will and teſtament. New Book 
Entries, And ſane Memory for the making of a will is 
not always where the teſtator can anſwer Yes or No, or 
in ſome things with ſenie ; but he ought to have judg- 
ment to diſcern, and be of perfect Memory, or the will ſhall 
be void. Meer, c. 1051, See title Idiots and Lunatichs, 

NONSENSE. Where a matter ſet forth is gramma- 
tically right, but abſurd in the ſenſe and unintelligible, 
ſome words cannot be rejected to make ſenſe of the reſt, 
but mutt be taken as they are; ſor there is nothing ſo 
abſurd but what by rejecting may be made ſenſe; but 
where the matter is nonſenſe by being contradictory and 
repugnant to ſomewhat precedent, there the precedent 
matter which is ſenſe ſhall not be defeated by the re- 
puggancy which follows, but that which is contradictory 
ſhall be rejected. As in ejectment where the declaration 
is of a demiſe the 2d of January, and that the defend- 
ant pr/Zea, to wit, on the 1ſt of January, ejected him; 
here the /c#licet may be rejected, as being expreſsly con- 
trary to the poſfea and the precedent matter; per Holt, 
Ch. J. 1 Salt. 324. But fer Poxvel, J. Words unneceſſary 
might in conſtruction be omitted or rejected, though they 
are not repugnant or contradictory ; but in c@terts emmibus 
agreed with the Ch. J. See titles Mi/ake ; Amendment, 


NON SOLVENDO PECUNIAM, ap QU A M 
CLERICUS MULCTATUR PRO NON RESIDFNTIA. 
A writ prohibiting an Ordinary to take a pecuniary 
mulct, impoſed on a clerk of the King's for non refi- 
dence. Reg. of Writs, fil. 99. : 

Vol II. 
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NON 


NONSVU IT. 

Nox rsr PrROSECUTUS.} A Renunciation of a ſuit 
by the plaiatiff or demandant, moſt commonly upon the 
diſcovery of ſome error or defect, when the matter 15 
ſo far proceeded in that the Jury is ready at the bar to 
deliver their verdict. The civihans term it Litis reuun- 
ciationem. Cowell, 

If the plaintiff in an action negleQs to deliver a decla- 
ration-for two terms after the defendant appears, Or 13 
guilty of other delays or defaults againſt the rules of law, 
in any ſubſequent ſtage of the action, he is adjudged #2? 
to fil/ow or purſue his remedy as he ovght to do; and 
thereupon a Nexſuit or Non projequitur is entered, and he 
is ſaid to be 26 preſſed. And for thus deſerling his com- 
plaint, after making a falſe claim (% ae clamore ji), 


he ſhall not only pay coſts to the defendant, but is liable 


to be amerced to the King. A Nonſuit differs from a 
Retraxit, in that the former is negative, and the latter 


poſitive. The Nonſuit is a mere default and neglect of 


the plaintiff, and therefore he is allowed to begin his 
ſuit again upon payment of cofts : but a Retraxit is an 
open and voluntary renunciation of his ſuit in Court, 
and by this he for ever loſes his action. 3 Comm. c. 20 
p. 295, 6. 

Before the Jury gave their verdict on a trial, it was 
formerly uſual to call or demand the plaiutiff, in order to 
anſwer the amercement, to which by the old law he was 
liable, in caſe he failed in his ſuit. 3 Comm. 376. And ic 
is now uſual to call him, whenever he is unable to make 
out his caſe, either by reaſon of his not adducing any 
evidence in ſupport of it, or any evidence arifing in 
the proper county. The caſes in which it is neceſſary 
that the evidence ſhould ariſe in a particular county, arc 
either where the action is in itſelf local, or made to by 
act of parliament, as in actions upon penal ſtatutes, Sc. 
or where upon a motion to change or retain the venue, 
the plaintiff undertakes to give material evidence in the 
county where the action was brought, 2 Black. Rep. 1039 
See titles Action; Venue. And there is this advantage at 
tending a Nonſuit; that, as is already hinted, the plain- 
tiff, though he pays coſts, may afterwards bring auother 
action for the ſame cauſe ; which he cannot do, after a 
verdict againſt him. Tia Prad. K. B. 

Further information on this ſubject may be thus ar- 
ranged : 


I. N ho may be Nenſuit ; in what action, and at what 
time, there may be a Nonſiit. 


II. How far the Nonſuit of ene. ſhall be the Nonjuit of . 


enother 3 and how far a Nonſuit for part of the 
thing in demand ſball be a Nonfuit for the whole, 
III. Of the effett of a Nonſuit; and of its being a 
temporary bar. 
IV. Of judgments as in caſe of a Non/uit. 


I. IT is agreed, that the Ki g, being in ſuppoſition of 


lawalways preſent in Court, canzot be Nonſuit ia any in- 
formation or action wherein he is ſole plaintiff; but it is 
held, that any informer gui tam, or plaintiff in a po- 
pular action, may be Noaluit, as well in reſpe& of the 
King as of himſelf. Bre, N-»/utr, 68: Co. Lite 139, 4: 
2 Roll. br. 131. 


If an infant bring an aſfiſe by guardian, although the 


infaut difavow the ſuit in proper perſon, yet no Nonſvit 


thall be awarded, 39 A. pl. 1: 2 Rell, br. 150. 
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NONSUIT I. n. 


Where an executor need not name himſelf executor, 
he ſhall pay colts upon a Nonſuit, and the naming him- 
felf executor ſhall not exempt him from it. 6 Med. 181. 
See title Executor. VI. 2. 

If an attorney of the Common Pleas ſues an action 
there, he ſhall not be demanded, becauſe he is ſuppoſed 
always preſent aiding the Court. 2 H. 6. 44. 6: 1 Rell. 
Abr. 581. Sed qu. as to this doctrine ? In many caſes it 
is the intereſt of the plaintiff to be Nonſuit, inſtead of 
having a verdict againit him, as he may bring a new 
action, wherein, if properly advifed and puriued, he 
may recover. F. M. 

A perſon may be Nonſuit in a writ of error. 2 Noll. 
Abr. 120: 1 Sid. 255. So in a writ of falſe judgment. 
20 H. 6. 18. 6: 2 Roll. Abr. 130. S. C. 

One cannot be Nonſuit in an action in which he is 
not an actor or demandant; and though he after- 
wards becomes an attor, yet not being originally ſo, 
he cannot be Nonſoit; as an avowant: ſo of par- 
niſhees who become actors, but were not ſo originally. 
22 E 4. 10. 

So if a perſon outlawed hath a charter of pardon, and 
ſues a /cire facias againit the party, though hereby he is 
an actor, yet he cannot be Nonſuit. 2 Roll. Abr. 130. 

So if a man traverſe an office he cannot be Nonſuit, 
though he is an actor, for he hath no original pending 
againſt the King. 2 Roll. Abr. 130: Dyer 141. Pl. 47. 
where it is made a aære. 3 

But in a petition of right againſt the Ring, the plain- 
uff may be Nonſuit. 11 H. 4.52: 2 Roll. Abr. 130. 

So in an auditd guerela, to avoid a ſtatute, the plaintiff 
may be Nonſuit, for he is plaintiff in this action. 47 
Ed. 3. 5. 6. hy 

If to two nihils returned to a ire facias on a charter 
of pardon, the plaintiff does not appear, he ſhall be 
Nonſuit ; for the ſtatute ordains, that upon his ap- 
pearing he ought to count againſt the defendant. 
45 Ed. 3. 16. | | 

At the common law, upon every continuance, or day 
given over before judgment, the plaintiff was demand- 
able, and upon his non- appearance might have been 
Nonſuit. Co. Lit. 139. 6. Taat if at common law he did 
not like the damages given by the jury, be might be 
Nonſuit, See 5 Meg. 208. | 
By now by flat. 2 Hen. 4. cap. 7, it is enacted in the 

words following: Whereas, upon verdict found be- 
fore any ee . aſũſe of novel diſſciſin, mort d anceſtor, 
or any other action whatſoever, the parties before this 
time have been adjourned upon difficulty in law, upon 
the matter ſo foand ; it is ordained and eſtabliſhed, that 
if the verdict paſs-ægainſt the plaintiff, the ſame plaintiff 
mall not be nonſuited.“ 

Notwithſtanding this ſtatute, it hath been held, that 
the plaintiff may be nonſuited after a ſpecial verdict, or 
after a demurrer and argument thereon. Co. Lite. 139: 
2 Jen. 1: 2 Roll. Abr. 131-2: 3 Leon. 28; and ec 
2 Hawk. P. C. c. 23. 995 

If there be a judgment to account, and auditors aſ- 
fig ned, and thereupon a capias ad computandum, the plain- 
tiff cannot be nonſuited on the original, becauſe the ori- 
' ginal is determined, by the judgment to account. 2 Roll. 
Abr. 131, See Co. Lit. 139. 6. | 


| 


A Nonſuit can only be at the inſtance of the defend. 
dant; and therefore where the cauſe at 2% prizes was 
called on, and jury ſworn, but no connſel, attornies, par- 
ties, or witneſſes appeared on either fide, the judge held, 
that the only way was to diſcharge the jury; for no. 
body has a right to demand the plaintiff, but the de- 
fendant, and the defendant not demanding him, the 
Judge could not order him to be called. 1 %a. 26-; 
ſee alſo 2 & ra. 1117. . 5 

The plaintiff in no caſe is compellable to be con. 
ſuited ; and therefore, if he inſiſt upon the matter being 
left to a jury, they mult give in their verdict, which is 
general or ſpecial. If it be for the plaintiff, or for the 
defendant in e din, the jury ſhould regularly aſſeſs the 
damages; but when the plaintiff is nonſuited on the trial 


| | | 
of an iſſue, he cannot have contingent damages afleſſed 


for him on a demurrer, 1 Stra. 507. Though when the 
plaintiff in replewvin is nouſfuited, the jury may aſſeſs da- 
mages for the defendant. Comb. 11: 5 Med. 76: and 
lee Tiad's Pract. K. B. | 


II. Inc real or mixt actions, the Nonſuit of one de. 


mandant is not the Nonſuit of both; but he who makes. 


default thall be ſummoned and ſevered; but regularly, 
in perſonal actions, the Nonluit of one is the Nonluit of 
both. Co. Lit. 139: 2 Int. 563: and wide 2 Roll, Abr. 
132, ſeveral caſes to this purpoſe. 

But in perſonal adions brought by exccutors, there 
ſhall be ſummons and ſeverance, becauſe the beſt mea- 
ſure ſhall be taken for the benefit of the dead; and ſo it 
is in action of treſpaſs, as executors for goods taken out 
of their own poſſeſſion. Like law in account, as exe- 
cutors by the receipt of their own hands. Co. Lit. 139. 4. 
See title Executors, VI. 2. 

In an audit4 guerel4 concerning the perionalty, the 
Nonſuit of the one is not the Nonſuit of the other; be- 
cauſe it goeth by way of diſcharge, and freeing them- 
ſelves, therefore the default of the one ſhall not hurt 
the other. Co. Lit. 139. In an audita quereld, ſcire /a- 
ciat, attaint, the Nonſuit of one ſhall not prejudice the 
other. 6 Co. 26. 

In a guid juris clamat, the Nonfuit of the one is the 
Nonſuit of both; becauſe the tenant cannot attorn ac- 
cording to the grant. Co. Lit. 139. 4. | 

An appeal againſt divers, whether they plead the {ame 
or ſeveral iſſues, it hath been adjudged, that a Nonſuit 
againſt one, at the trial of any one of the iſſues, is a 
Nonſuit as to ail, becauſe a Nonſuit operates as a releaſe 
of the whole. Cro. Elix. 460. pl. 6: Dyer 120: 2 Rall. 
Aer. 133: 1 Sid. 378. 

A lalitat was {ucd out againſt four defendants in treſ- 
paſs, the plaintiff was Nonſuit for want of a declaration, 
and the defendant's attorney entered four Nonſuits againſt 
him; and it was held to be regular, becauſe the trei- 
paſs is joint; and though the plaintiff may count ſeve- 
rally againſt the defendants, yet it remains joint till 
ſevered by the count. 2 Salt. 455. There is a Nonſuit 
before appearance at the return of the writ, or after ap- 
pearance at ſome day of continuance. Co. Lit. 138. 6. 

In an action againſt ſeveral defendants, the plaintif: 
muſt be nonſuited as to all, or to none of them: and there- 
fore, if one of two defendants ſuffer judgment by de- 


fault, and the other go to trial, the plaintiff cannot be 
x nen- 
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NONSUIT II. 


nonſuited as to him; but ſuch defendant muſt have a 
verdict, if the plaintiff fail to make out his caſe, 3 Term 
Rep. 662. | 5 

It is laid down as a general rule, that a Nonſuit for 

art is a Nonſuit for the whole: but it hath been held, 
that if a defendant plead to one part, and thereupon 
iſſue is joined, and demur to the other, the plaintiff may 
be Nonſuit as to one part, and proceed for the other. 
2 Leon. 177: Heb. 180. 

If in debt the defendant acknowledges the action as 
to part, and joins iſſue as to the reſidue, and the plaintiff 
hath judgment for that which is confeſſed ; but there is 
a ceſſat executio, by reaſon of the damages to be aſſeſſed 
by the jury; if the plaintiff be nonſuited in this ue, 
this ſhall be a Nonſuit, for the damages to be given, be- 
cauſe that he had judgment. 2 Rell. Abr. 134. 

If in trover the defendant pleads, that as to ſome of 
the goods they were fixed to his frechold, as to others 
that be had them of the gift of the plaintiff, and as to 
the reſt not guilty: and as to the firſt, the plaintiff en- 
ters non vult ulterius preſequt ; this amounts only to a re- 
traxit, and is no Nonſuit, ſo as to bar the plaintiff from 
proceeding on the other parts of the plea, on the rule, 
that a Nonſuit for part is a Nonſuit for the whole. 
2 Leon. 177. 


III. A Noxsuir, as hath been obſerved, is regu- 
larly no peremptory bar; but the plaintiff may, not- 
withſtanding, commence any new action of the fame or 
like nature: but this general rule hath the following 
exceptions : 

1. It is peremptory in a quare impedit; and in that 
action a diſcontinuance is alſo peremptory ; and the rea- 
{on is, for that the defendant had, by judgment of the 
Court, a writ to the biſhop; and the incumbent, that 
cometh in by that writ, ſhall never be removed ; which 
is a flat bar to that preſentation, 

2. Nonſuit in an appeal of murder, rape, robbery, &c. 
xiter appearance, is peremptory, and this in faworem 
dite; bat the Nonſuit of the plaintiff in an appeal is not 
ſuch an acquittal, on which the defendant ſhall recover 
damages againſt the abettors, by Pat. en. 2. 13 
Z. 1. H. 1. c. 12; unleſs after the Nonſuit, he were ar- 
raigned at the King's ſuit, and acquitted. 

3. So if the plaintiff, in an appeal of maihem, be 
Nenſuit after appearance, it is peremptory ; for the 
words therein are fitonice maihemavit. 

4. A Nonſuit after appearance is alſo peremptory in 
a writ of nati do habendo, and the Nonſuit of one plaintiff 
in that action nonſuits both, i» favorem Vibertatis ; for in 
a lbertate proband ſuch Nonſuit is nor peremptory, nei- 
ther is the Nonfuit of one plaintitf the Nonſuit of both. 
Co. Lit. 139. *: Cro. Elix. 881. 

5. Such Nonſuit is alſo peremptory in an ateaint, but 
a diſcontinuance in an attaint is not; becauſe there is a 
zadgment given upon the Nonſuit, but not upon the 
acontinuauce, Co. Lit, 159. as | 


IV. Tur delay ard expence attending the trie! by 
proviſo, (ſee this Dictionary, title Trial,) gave riſe to 
the ſtatute, 14 Ce. 2. c. 17, by which it is enacted, 
„That where any iffue is joined in an action in the 
Courts of Record at H/min/er, and the plaintiff hach 


negſected to bring ſuch iſſue on to be tried, according | 


to the courſe and practice of the ſaid Courts, the 
Judges of the ſaid Courts reſpectively may, at any time 
after ſuch neglect, upon motion in open Court (due no- 
tice having been given thereof), give the like judgment 
for the defendant as in caſes of Nonſuit ; unleſs the ſaid 
Court ſhall, upon juſt cauſe and reaſonable terms, allow 
any further time for the trial of ſuch iſſue; and if the 
plaintiff ſhall neglect to try ſuch iſſue within the time ſo 
allowed, then and in every ſuch caſe the faid Court ſhall 
proceed to give ſuch judgment as aforeſaid. Provided, 
that all judgments given by virtue of this act ſhall be 
of the like force aud effect as judgments upon Nonſuit, 
and of no other force or effect. Provided alfo, that 
the defendants ſhall, upon ſuch judgment, be awarded 
their coſts, in any action or ſuic, Where they wozld upon 
Nonſuit be entitled to the ſame.” 

This ſtatute has been held to extend to gui tam ac- 
tions, as well as others. Barnes 315 And allo toa tra- 
verſe of the return of a mandamus. Say. Rep. 110: Sax. 
Cofts 166: 4 T. K. 689. But it does not extend, any 
more than the trial by $row, to actions of repievin, 
&c. in which the defendant is confidered as an actor, 
and may therefore enter the iſſue, and carry down the 
cauſe to trial himſelf, 1 Black. Rep. 375 : Say. Cofts 
168: 3 T. R. 661: 5T.R. 400: but ſee Barnes 317. 
And where there are two defendants, one of whom lets 
judgment go by default, the other cannot have judg- 
ment as in caſe of a Nonſuit. Say, Rep. 22, 103: Sar. 
C:/?5 163, 4, 8: 1 Hil. 325: 1 Barr. 358. Allo where 
the cauſe has __ once carried down to trial, the de- 
fendant cannot have ſuch judgment for not carrying it 
down again. 1 7. R:492: 3 T. R. 1: 1 H. Black. 101. 

The core and practice of the Court, referred to by 
the ſtatute, is that which before regulated the trial by 


prov:/o (fee this Dictionary, title Trial) ; and as the de- 


fendant could not have ſuch trial until the plaintiff had 
been guilty of laches, nor until after the iflue was en- 
tered on record, ſo neither till then is he entitled to 
judgment as in caſe of a Nonſuit. If the action be laid 
in London or Miadlejex, the defendant ought not to give 
2 rule for the plaintiff to enter his iſſoe the ſame term 
in which it is joined, unleſs notice of trial hath been 
given; and accordingly it is held, that in a zozwn caule, 
onleſs notice of trial has been given, the defendant can- 
not move for judgment as in caſe of a Nonſuit, the next 
term after that in which iilue was joined, although i: 
was joined early enough to enable the plaintiff to give 
notice of trial for the fittings after that term; the plain- 
tif in ſuch caſe having the whole of the next term ta 
enter the iſſue, and no laches can be imputed to him till 
the term after. 4 7. R. 537: 1 H. Black 65, contra. 
and tee 1 H. Black. 123, 282. But it notice of trial has 
been given, in a been caule, for a fitting in term, 
the plainti may move for judgment as in caſe of a 
Nonſuit the next term, being the term after that in 
which the iſſue ought to be entered. To ſupport a rule for 
judgment as in cafe of a. Nonſuit in the next term after that 
in which iſſue was joincd, the aftidavit muſt ſtate that no- 
rice of trial was given fora fitting in the preceding term; 
but, in the third or other ſubſequent term, a general affi- 
davit, ſtating the term when the iſſue was joined, is deemed 
ſafficient. 1 17. Black. 282. In a country caule, where no- 
tice of trial is given for the aſſiſes, the defendant may move 


tor judgment as in caſe of 2 Nonſuit tho ncxt term; but 
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the plaintiff is not bound to give notice of trial, til the | 

term ſucceeding that in which iſſue was joined, And if he 
do not, the plaintiff cannot move for judgment as in cafe 
of a Nonſuit till after the next aſſiſes. 2 Tm Rep. 73.4. 

The rule for judgment as in cafe of a Nonſuit is a rule 
to ſhew cauſe, founded on an afidavit of the ſtate of the 
proccedings, and of the plaintiff*s default in not proceed- 
ing to trial; which rule has been held ſufficient noticæ of 
motion within the act. L. 265 : 1 H. Black. 527, con 
tra. And the roll muſt be in Court at the time the 
motion is made, This rule is made abſolute of courſe, 
on an affidavit of ſervice, unleſs the plaintiff ſhew ſome 
cauſe to the contrary ; as the abſence of a material wit 
neſs, Sc. But a flight cauſe in general is deemed ſufi- 
cient, if the plaintiff will undertake peremplorily to try at 
the next ſittings or aſſiſes. The inſolvency of the-de- 
fendant, after the action brought, is good cauſe againſt 
judgment as in caſe of a Nonſuit. Pg. 671. But unleſs 
the plaintiff will conſent to ſtay all further proceedings, 
and enter a cefet proceſſus, the Court will bind him down 
to a peremptory undertaking. Where the rule to 
ſhew caule was” diſcharged, on an affidavit which con- 
tained an anſwer falſe in itſelf, the Court would not 
atterwards open the matter, on an affidavit which diſ- 
proved the contents of the former one. 3 T. X. 405. 
Sce Tidd*s Pratt. K. B 

For more learning on cis ſubjeR, ſee 15 Vin. Abr. title 
Nonſuit; and this Dictionary, titles Coffs; Damages; 
Proceſs; Trial, &c. 


NON SUM INFORMATUS. A formal anſwer 
made of courſe by an attorney, that he is 257 inſtructed 
or informed to ſay any thing material in defence of his 
client; by which he 15 deemed to leave it undefended, 
and ſo judgment paſſeth againſt his client. See title 
Judgments acknowledged for Debts, 

NON-TENURE. A plea in bar to a real action, 
by ſaying, that he (the defendant) ho/Je7b not the land 
mentioned in the plaintiff's count or declaration, or at 
leaſt ſome part thereof See fat. 25 E. 3. c. 16: 1 Mod. 
Rep 250. And our books mention Non-tenure general 
and ſpecial : general, where one denies ever to bave 
been tenant of the land in queſtion ; and ſpecial is an 
exception, alleging that he was not tenant on the day 
whereon the writ was purchaſed. Me. Symb: par. 2. 
When the tenant or defendant pleads Non-tenure of the 
whole, he need not ſay who is tenant; but if he 
pleads Non-tenure as to part, he muſt ſet forth who is 
the tenant. 1 Med. 181. Non-tenure in part, or in the 
Whole, is not pleadable after imparlance. 3 Lev. 55. 
See title Pleading. 

NON-TERM, aon terminus.] The vacation between 
term and term; formerly called the time or days of the 
King's peace. Lamb. Archa. 126. | 

NON-USER, Of offices concerning the publick, is 
cauſe of forfeiture. 9 Rep. 50. And if one have a fran- 
chiſe, and do not uſe it, he ſhall forfeit the ſame; which 
likewiſe may be loſt by default, as well as Nex-»/er. 
See titles Office ; Condition I. 1. 

NOOK OF LAND, zocata zerre.] In an old deed 
of Sir Walter de Pedwardyn, twelve acres and a half 
of land were called a Vo of Land; but the quantity is 
generally uncertain. Dugd. Warwick. p. 665, 


OT GG ULLTY. 
NORROY 2uafi North Roy, The Northern King : 


Arms, mentioned in Vat. 14 Car. 2. c. 33. See Heral;, 
NORTHAMPTON. The ſtatute named from thi; 
place was made there, anne. 2 Edrw. 3. | 
NORTHERN BORDERS; See titles Miſchief, 
| Malicious ; and poſt Northumbertant. 
NORTHLEECH SCHOOL, In the county of G. 
cefter, now founded and incorporated. Stat. 4 Fac. i, 4. 7. 
NORTHUMBERLAND axyp NORTHERN 
COUNTIES. Provivons for preventing theft and ra. 
pine upon the Northern Borders are made by Hate. 
7 Jac. 1. c. 1: 13 & 14 Car. 2. c. 22; made perpetual 
by „ats. 31 Geo. 2. c. 42: 29 & 30 Car. 2. c.1; re- 
viv ed by flat. 6 Gee. 2. c. 37; made perpetual by hat. 
31 Geo. 2. c. 42. Benefit of clergy taken from notorious 


may tranſport them not to return, far. 18 Car. 2. c. 3; 
revived by tat. 6 Geo. 2. c. 37, and made perpetual bo 
fat. 31 Geo. 2. c. 42. The acts for preventing theft and 
rapine on the Northern Borders ſhall be deemed public 
acts. 6 Geo. 2. c. 37. § 10. See allo titles My/chirf, Ma- 
licious 3 and flats. 2 H. 5. f. 1. c. 5: 9 H. 5. c. 7: 23 
H. 6. c. 6: 11 H. 7. c. 9: 2 & 3 Ed. 6. c. 34: 14 
Aix. c. 13. 

NORTH WALES ; See Wales. 

NORTH-WEST PASSAGE, From the Atlantic to 
the Pacific Ocean; for the reward for the diſcovery of 
which, fee this Dictonary, title Longitude. 

NORWICH. In the city of North, or county of 
Norfolk, no perſons ſhall buy any worſted yarn ſpun there, 
but ſuch as work at it in Norwich, &c. on pain to forfeit 
40s. for every pound. Sat. 33 H. 8. c. 16. The making 
of Norwich ſtuffs is regulated by ſtatute ; and penalties 
and forfeitures for defaults in making them are levi- 
able by juſtices of peace, c. They are to be ſealed; 
and perſons having them in their poſſeſſion unſealed, 
other than the firſt owner, are liable to certain penalties. 
All manufacturers of ſtuffs, not journeymen, Sc. may 
be made freemen of Norwich; and perſons uſing trades, 
not being free, ſhall forfeit 10/. a month. Stat. 9G. 1, 
c. 9. See titles Noel; Wullen Manufatures. 

NOTARY, or NOTARY-PUBLIC, Notarius.] A 
perſon who takes notes, or makes a ſhort draught ot 
contracts, obligations, or other writings and inſtruments. 
Stat. 27 Ed. 3. fl. I. c. 1. At this time a Notary-public 
is one who publicly atteſts deeds or writings, to make 
them authentic in another country ; but principally in 
buſineſs relating to merchants; they make proteſts of 
foreign bills of exchange, Sc See Bill of Exchange. 


the chirographer before it is engroſſed. /. Symb. 
NOTES PROMISSORY ; See Bll of Exchange. 


is a good iſſue in actions of treſpaſs, and upon the caſe for 
deceits or wrongs ; but not on a promiſe, Sc. Palm. 393. 
If one hath cauſe of juſtification in treſpaſs, and plead 
Not Guilty, he cannot give the ſpecial matter in evidence, 
but mult confeſs the fact, and plead the ſpecial matter, 
Sc. 5 Rep. 119. Unleſs in ſome caſes, provided for by 
ſtatute; as in the caſe of juſtices of the peace, peace 
officers, churchwardens, and overſeers of the poor, &c. 
Sec title Pleading. 

: NOTICE; 


ſpoil-takers in Northumberland, &c.; or juſtices ofaſſiſa, Se. 


NOTE OF A FINE, Is a brief of the fine made by 


NOT GUILTY, The general iſſue or plea of the 
defendant in any criminal action or proſecution ; Not Guilty . 


NOTICE, The making ſomething known, that a | 
man waz or might be ignorant of before, And it pro- 
duces divers effects; for by it the party who gives the 
ſame ſhall have ſome benefit, which otherwiſe he ſhould 
not have had: by this means, the party to whom the 
Notice is given, is made ſubje& to ſome action or 
charge, that otherwiſe he had not been liable to; and 
his eſtate in danger of prejudice, Co. Lit. 309. 

Notice is required to be given in many caſes by law, 
to juſtify proceedings where any thing is to be done or 


demanded, Sc. But none is bound by law to give No- 


tice to another perſon of that which ſuch other may 
otherwiſe inform himſelf, except ſuch Notice is directed 
by act of parliament, 

If one be bound by an aſſumpſit generally to do a thing 
to another, he to whom the promiſe is made mult give 
Notice when he will have him doit; but if he promiſe 
that another perſon ſhall do it, there he to whom the 
thing is to be done is not obliged to give Notice to that 
third perſon when he will have it done, but the party muſt 
procure it at his peril ; for he may not know that other 
perſon, and there is no privity of contract between thoſe 
two, as there is betwixt the other two. 2 Lill. Abr. 239. 
And in caſe of a promiſe, it has been adjudged, that 
where a penalty is to be recovered, Notice is requiiite ; 
but it 1s not ſo where damages are to be recovered ; in 
which caſe the party hath ſuficient Notice by the ac- 
tion brought. 1 Bult. 12. If a perion promiſe to pay fo 
much to another at his day of marriage, the party at 
his peril is to take Notice of the marriage. Cro. Car. 
34, 35- And it is a neceſſary intendment, that when 
after the marriage the plainuff requeited payment of the 
money, that Notice was given of the marriage. Cre. 
Jac. 228. 

It was held, that if a collateral thing is to be done at 
or after marriage, there Notice is to be given of it; 
though when money is to be paid, it is a debt due to the 
party by the marriage, and may be recovered without 
any Notice given. 2 BA. 254. Notice muſt be given 
to an heir at law of a condition annexed tochis eſtate ; or 
he is not bound to take Notice of the condition. 1 Luta. 
89: 4 Nep. 82: 3 ad. 28. Yet it is ſaid, that the heir 
is bound to take Notice of a proviſo ina feoffment; and 
this difference has been taken, that where Notice is re- 
quired to be given by the original deed or agreement, 
it is hereditary, and deſcends to the heir; but if it is 
collateral. to the father, it ſhall rot bind his heir, with. 
out expreſs Notice. I inch. 108: 2 Nel. Abr. 1186. 
See title Condition. 

A man who is a ſtranger to a deed, that hath an eftate 
by way of remainder, Oc. ſhall not forfeit or determine 
his eſtate by virtue of any proviio in ſuch deed, unleſs 
he hath Notice of it. 8 Rep. 92. The feoſſee of land, or 
bargainee of a reverſion, ſhall not take advantage of a 
condition, for non-payment of rent reſerved upon a leaſe, 
on demand made by them, without Notice thereof given 
to the leſſee. 9 Rep. 31. See title Condition, If a manor 
be conveyed or granted away, by deed of bargain and 
ale, Sc. to another, the preſent lord muſt give Notice 
of it to the copyholder; otherwiſe, if he deny to pay his 
rent, it will be no forfeiture. 5 Rep. 13. And copy- 
holders ſhall not forfeit their eitates for not appearing at 
the lord's court, if they have no Notice of the Court, 
Sc. 1 Leon. 104, 


NOTICE. 


In a covenant to make aſſurance generally, Notice 
mutt be given to the party to know what eſtate he would 
have made to him. SH 61. Where one is bound to 
another to make ſuch an aſſurance as A. B. ſhall adviſe, 
the obligor is bound to make the aiſurance, without 
Notice that A. B. had adviſed it: but if he had been 


bound to make ſuch aſſurance as the counſel of the ob- 


ligee ſhould adviſe, Notice ought to be given to the ob- 


ligor, that the counſel of the obligee had adviſed it. 
1 Leon. log. 

If I am bound to enfeoff ſuch perſons as the obligee 
ſhould name, he is to give Notice of thoſe which he 
names, or I am not bound to enfeoff them. 2 Darv. 
Abr. 105. And if the condition of an obligation be to 


account before ſuch auditors as the obligee ſhall aſſigu, 


and the obligee aſſigus auditors; he is to give Notice 
thereof to the obligor, or he will not be bound to ac- 
count. {bid, Notice is not to be given fo ſtrictly upon a 
covenant as upon a bond, which is on the point of for- 
feiture. Cro. Jac. 391. If the agreement be, that a 
perſon ſhall pay ſo much as A. B. hath paid, the defend- 
ant is to inquire of him, and the plaintiff is not bound 
to give Notice: but if the perſon or thing is altogether 
uncertain, the plaintiff, to entitle himſelf to an action, 
maſt give Notice. Cro. Fac. 432, 433 

If an act is to be done by a ſtranger, and not by the 
plaintiff, the cognizance thereof lies as well in the No- 
tice of the defendant as of the plaintiff; therefore the 
plaintiff need not lay a Notice. Cro. Fac 492 : Cre. Car. 
132. If a thing hes in the knowledge of the plaintiff, 
there ought to be Notice given to the defendant, March 
156: 4 Mod. 230. And when one may take Notice, 
and not the other; Notice is neceſſary. Latch. 15. It 
has been holden, that a defendant having undertaken 
to do a thing, undertakss to do all circumſtances inci- 
dent to the doing it, and that without Notice; but if he 
had been ignorant of the thing to be done, then Notice 
muſt be given. 2 Ba. 143. 

It one make a leaſe for years, with covenant that if the 
leſſee, his executors and aſſigns, do not repair within fix 
months after Notice given, the leaſe to be void; and 
the leſſee makes a leaſe for part of his term to another, 
ard then the houſe is decayed ; in this caſe the Notice 
is to be given to the firſt leſſee in perſon, and not to 
the under-tenant. 2 Cro. 9, 10. But fee titles Covenant 3 
Leaje. 

A Notice may not be pleaded to be given to executors, 
without averring the death of the teſtator. #75. 93. In 
all writs of inquiry of damages, as well in real as per- 
ſonal actions, Notice mult be given to the other party 
to the ſuit. March Rep. 82. 

Notice is to be given of trials and motions ; of a rob- 
bery committed, to recover againſt the hundred; of a 
prior mortgage, on making a ſecond ; of an aſſigu- 
ment of a leaſe, to charge the aſſignee, only on accept- 
ance of rent; in caſes of diſtreſs tor rent, according to 
the ſtatute ; and of avoidances of churches, by refigna- 
tion, deprivation, &c. to the patron that he may pre- 
ſent, Sc. A month's Notice is alſo, by fat. 24 Geo. 2, 
c. 44, to be given to a juſtice of peace, before com- 
mencement of an action againſt him for any thing done 
in the execution of his office. See this Dictionary, urder 
titles Action; Aavard; Judgment; Metion ; Trial; ard 
other appropriate titles, | 
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. NOVALE, Land newly ploughed or converted into 
tillage, that had not been tilled within time of memory; 
and ſometimes it is taken for ground which hath been 
ploughed for two years, and afterwards lies fallow for 
one year; or that which lies fallow every other year: it is 

called Nevale, becauſe the earth nows culturd proſcinditur. 
Cartular Abbat. de Furneſſe in Com. Lac. in Officio Ducat. 
Lanc. ful, 41. 

NOVA OBLATA, Mentioned in care 12 Ed. 1. 
m. 7. See Oblara. 

NOVEL ASSIGNMENT, zova A ntio.] See 
titles New A/fenment ; Treſpaſs. | 
NOVEL DISSEISIN, zo di/ei/ira.] See title A 

fie of Novel Diſſeiſin. | 

_- NOVELLE&. Thoſe conſt:tuticns of the civil law, 
which were made after the publication of the 7heogo- 
fan code, were called Novelle by the Emperors who 
ordained them; but ſome writers call the Julian edition 
only by that name. See title Civ Lage. 

NOYLES. By ſtat. 21 Fac. 1. c. 18, no perſons ſhall 
put any flocks, Noyles, thrums, Sc. or other deceiv- 
able thing, into any broad woollen cloth. 

NUCES COLLIGERE, To gather hazle-nuts ; this 
was formerly cone of the works, or ſervices, impoſed by 
lords upon their inferior tenants, Paroch. Antiq. 495. 

NUDE CONTRACT, udum pactum.] Is a bare 
naked contract, without a confideration, If a man bar- 
gains or ſells goods, Sc. and there is no recompence 
made or given for the doing therecf: as if one fay to 
another, I ſell you all my lands or goods, but nothing is 
agreed upon what the other ſhall give or pay for the 
ſame, ſo that there is not a guid pro guo of one thing for 
another this is a Nude Contract, and void in law, and 
for the non- performance thereof, no action will lie; for 
the maxim of law is ex nudo pacto non oritur actio. 


Terms de Ley, The law, in fact, ſuppoſes error in mak- 


ing theſe contracts; they being as it were of one fide 
only. See titles A/umf/it III.; Confideration, 

NUDE MATTER, A bare allegation of a thing 
done, &c. See Matter. 

NUDUM PACTUM ; See Nude Contract. 

NUISANCE ; See NMuſance. 

NUL DISSEISIN, Plea of. A plea in real actions, 
that tkere was xo difei/in, and is one ſpecies of the ge- 
neral iſſue. See titles Iſſue ; Pleading. 

NUL TIEL RECORD, The plea of a plaintiff 
that there is zo /uch record, on the defendant's alleging 
matter of record, in bar of the plaintiff's action. See 
title Failure of Record 1t is ſometimes the plea of a de- 
fendant, as in action on a judgment, We. 

NUL TORT, Plea of. A plea in a real action, 2. e. 
that zo wrong was done, and is a ſpecies of the general 
iſſue. See title Pleading. 

NULLUM ARB!TRIUM, The uſual plea of the 
defendarit proſecuted on an arbitration bond, for not 
abiding by an award; that there was zo award made, 
See title Havard, DA © 

NULLITY, Is here a thing is null and void, or of 
no force. Liit. Dia. And there is a Nullity of mar- 
riage, where perſons marry within the prohibited de- 
grees, Cc. See title Mar, iage. | 
__ NUMERDM, C:v/7as Cant Reddit zal. ad Numerum, 

7.e, by number or tale, as we call it. Domęſday. 


NUSANCE. 


NUMMATA, The price of any thing, generally by 
money; as denariata denoteth the price of a thing by 
computation of pence, and /ibrata by computation of 

ounds. ' 

NUMMATA TERRZ, Is the ſame with denariaty; 
terræ, and thought to contain an acre. Spelman, 

NUMMUS, A piece of money or coin among the 
Romans; and it is a penny according to Matth, Men. 
ub anno 1095. 5 

NUN, zunna.] A conſecrated virgin or woman who 
by vow hath bound herſelf to a ſiugle and chaſte life, in 
ſome place or company of other women, ſeparated from 
the world, and devoted to the ſervice of God by prayer, 
falling, and ſuch like holy exerciſes; it is an Egyptian 
word, St. Ferome ſays. | | 
' NUNCIUS, A nuncio, or meſſenger, ſervant, Se, 
The Pope's nuncio was termed /egatus pontificis ; a Legate, 

NUNCUPATIVE WILL; See Vili. 


NUPER OBIIT, Is a writ that lies for a ſiſter and 
coheir, deforced by her coparcener of lands or tene- 


ments, whereof their father, brother, or any other com- 
mon anceſtor died ſeiſed of an eſtate in fee ſimple; for 
if one ſiſter deforce another of land held in fee-tail, 
her filter and coheir ſhall have a formedon againi: 


her, Sc. and not a Nuper obiit; and where the anceſtor, 


being once ſeiſed, died ſeiſed, not of the poſieſiton, bu: 
the reverlion, in ſuch a caſe a writ of ra, ili parte 
lies. Reg. Orig. 226: F. N. 3. 197: Terms de Ley: 
Finch. L. See title M of Mort d Anceſ/or. 

NURTURE, Guardian for, This is, of courſe, the 
father or mother, until the infant attains the age of 
fourteen years; and in default of father or mother, the 
Ordinary uſually aſſigns ſome proper perſon. Co. Lit. 88; 
Moor 738: 3 Rep. 38: 2 Jones 90: 2 Lev. 163. See 
title Guardian, | 


NUSANCE. 


NocuMENTUM, from the Fr. mnuire, 1. e. nocere. | 
Annoyance; any thing that worketh hurt, inconvenience, 


or damage. 


Nuſances are of two kinds; public or common, which 
affect the public, and are an annoyance to all the King's 
Subjects; and private Nuy/ances, which may be defined, 
to be any thing done to the hurt or -annoyance of the 
lands, tenements, or hereditaments of another. Finch. 
L. 138. 


I. Common or Public Nuſances ; what ſhall be con- 
feaered as ſuch. | 

II. What are Private Nuſances. 

III. Of the Remedy fer both. 


IJ. Coumoxn Nusancts are a ſpecies of offences 

a gainſt the public order and ceconomical regimen of the 
State; being either the doing of a thing to the annoyance 
of all the King's Subjects, or the neglecting todo athirg 
which the common good requires. 1 Hawk P. C. 
c. 75. Fr. | 
Of this nature are, 1. Annoyances in highways, 
bridges, and the public rivers, by rendering the ſame 
inconvenient or dangerous to pals. either poſitively by 
actual obſtructions, or negatively by want of repara- 
tions. For both of theſe, the perſon fo obſtructing, or 
ſuch individuals as are bound to repair and cleanſe them, 
; | or 


NUSANCE I, 


or (in default of theſe laſt) the pariſh at large may be 
indicted, diſtrained to repair and amend them, and in 
{ome caſes fined, And a preſentment thereof by a judge 
of aſſiſe, Sc. or a juſtice of the peace, ſhall be in al“ re- 
ſpeds equivalent to an indiciment. Szat. 7 Geo. 3. c. 42. 
Where there is an houſe erected, or an inclolure made 
on any part of the King's demeſnes, or of an highway, 
or common ſtreet, or public river, or ſuch like public 
things, it is called a purpreſfure, from the French pourpris, 
an incloſure. 1 I. 277 : and fee Highway. | 

2. All thoſe kinds of Nuiances (ſuch as offenlive trades 
and manufactures) which, when injurious toa private man, 
are actionable, are, when detrimental to the public, pu- 
niſhable by public proſecution, and ſubject to nne accord- 
ing to the quantity of the miſdemeanor ; and particularly 
the keeping of any hogs in any city or market- town is 
indi&able as a public Nuſance. Salk. 460. 


3. All diſorderly 75 or ale-houſes, bawady-houjes, gam- | 


ing-houſes, floge-plays unlicenſed, booths and ſtages for 
rope-dancers, mountebanks,and the like, are public Nuſances, 
and may upon indictment be ſuppreſſed and fined. 1 Haw, 
P. C. c. 75. §6. Inns in particular, being intended for the 
lodging and receipt of travellers, may be indicted, ſup- 
preiled, and the inn-keepers fined, if they refuſe to en- 


f 


tertain a traveller, without a very ſufficient cauſe; for | 
thus to fruſtrate the end of their inflitution is held to be | 


diſorderly behaviour. 1 Hawk. P. C. c. 78. § 2. 

4. By fat. 10 IV. 3. c. 17, all Lotteries are declared 
to be public Nuſances; and all grants, patents, or licences 
for the ſame to be contrary to law. But as State Lotteries 
have for many years paſt been found a ready mode for 
raiſing the Supplies, ſeveral acts have from time to time 
heen made to licenſe and regulate the keepers of ſuch 
lottery-offices. See title Lottery. And by Hat. 6 Geo, 1, 
c. 18. $15, all projects by public ſubſcription, for ad- 


venturing in commerce, to the common grievance, or | 
acting as a body corporate without a charter, are conſi- 


dered as common Nuſances, and puniſhable accordingly, 
and alſo ſubje& to the pains of premunire. 

5. The making and felling of fre-<vorts and /quibs, or 
throwing them about in any itreet, is, on account of the 
danger that may eniue to any thatched or timber build- 
ings, declared to be a common Nuſance, by at. g & 10 
V. z. c. 7, and therefore is puniſhable by fine. See 
tice Fire-works. Jo this head alſo may be referred 
(though not declared a common Nuſance) the making, 
keeping, or carriage of too large a quantity of g 
order at one time, or in one place, or vehicle, which 
is prohibited by Par. 12 Geo 3. . 61, under heavy pe- 
nalties and forfeiture. See title Gunporuder. 

6. Eaves-droppers, or ſuch as liſten under walls or win- 
dows, or the eaves of a houſe, to kearken after diſcourle, 
and thereupon to frame ilanderous and miſchievous tales, 
are a common Nuſance, and preſentable at the Court-leet. 
Kitch of Courts 20. Or are indictable at the ſeſſions, and 
puniſhable by fine, and finding ſureties for their good 
behaviour. 1bid: 1 Hawk. P. C. c. 61. 64. 

Leftly, a Common Scold, is a public Nuſance to her neigh- 
bourhood. For which offence ſhe may be indicted. 6 Med. 
213. And, if convicted, ſhall be ſentenced to be placed 
in a certain engine of correction, called the trebucket, 
caſtigatory, or cucking-/tcol, 3 Inſt. 219. See titles Ca/- 
4gatory ; Sceld, . 
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If a ſhip be ſunk in a port or haven, and it is not re- 
moved by the owner, he may be indifted for it as a 


common Nuſance, becauſe it is prejudicial to the com- 
monwealth in hindering navigation and trade. 2 Lil. 244. 


Indictment lies for laying logs, Cc. in the ſtream of 
a public navigable river; it is a common Nuſance to di- 
vert part of a public navigable river whereby the cur- 
rent is weakened, and made unable to carry veſſels of 


the ſame burden it c:-u!d before; and if a river be ſtop- 


ped to the Nuſance of the country, and none appear 
bound by preſcription to cleanſe it; thoſe who have the 
piſcary, ard the neighbouring towns that have a com- 
mon paſſaye and caſement therein, may be compelled to 
do the ſame. 1 Haw. P. C. c. 75.8 11, 13. 

It is a common Nuſance indictable, to divide @ houſe 
in a town for poor people to inhabit in, by reaſon where- 
of it will be more dangerous in the time of ſickneſs and 


infection of the plague. 2 Rel. Abr. 139. A common 


playhouſe, if it draws together ſuch number of coaches 


and people as incommode and diſturb the neighbour- 


hood, may be a Nuſance; but theſe places are not na- 
turally Nuſances, but become ſo by accident. 1 Rel. Rep. 
109: 1 Hawk. P. C. c. 75.47. 

A proiivitory writ was iſſued out of B. R. againſt 
Becrerton and other actors, for erecting a new play houſe 
in Little Lincoln's Inn Fields, reciting that it was a Nu- 
ſance to the neighbourhood ;_ and they not obeying 
the writ, an attachment was granted againſt them; bur 
it was objected that an attachment could not be iſſued, 
and that the moſt proper method was to preceed by in- 
dictment, and then the Jury would confider whether it 
were a Nuſance or hot; and this was the better opinion. 
5 Mod. 142: 2 Nelf. Alr. 1192. 

One Hall having begun to build a booth near Charing- 
Cros, for rope dancing, which drew together many idle 
people, was ordered by the Lord Chief Juitice not to 
proceed: he proceeded, notwithilanding, athirming, that 
he had the King's warrant and promiſe to bear him harm- 
leſs ; but being required to give a recognizance of three 
hundred pounds that he would not go on with the huild- 
ing, and he refuſing, he was committed, and a record 
was made of this Nuſance, as upon the Judge's own 
view, and a writ iſſued to the Sheriff of Mizdle/ex to pro- 
ſtrate it. 1 Vent. 169: 1 Mod. gb. 

Erecting a dove · cote is not a common Nuſance; though 
action on the caſe will lie at the ſuit of the lord of the 
manor for erecting it without his licence. 1 Haut. P. C. 
c. 75. $8. It was ancienily held, mat if a man erected a 


dove cote he was puniſhable at the Leet; but it has been 


iince adjudged not to be puniſhable in the Leet as a 
common Nuſance, but that the lord for this particular 
Nufance ſhould have an action on the caſe, or an aſſiſe 
of Nuſance; as he may for building an houſe to the Nu- 
ſance of his mill. 5 Rep. 104: 3 Sale. 248. Neither the 
King, nor lord of a manor, may licence any man to make 
or commit a Nuſance. 1 Rell. Abr. 138. 

A brew-houſe erected in ſuch an inconvenient place, 
wherein the buſineſs cannot be carried on without in- 
commoding the neighbourhood, may be indicted as a. 
common Nuſance; ud ſo in the like caſe may a glaſs- 
houſe, &c. 1 Hawk, P. C. c. 75. 10. Where there 
hath been an ancient brew-houſe time out of mind, al- 
though in a moſt public ſtreet of a city, this is not any 

Nuſance,. 
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Nuſance, becauſe it ſhall be ſuppoſed to be erected 
when there were no buildings near; though if a brew- 
houſe ſhould be now built in any of the high ſtreets of 
London, or trading places, it will be a Nuſance, and 
action on the caſe lies for whomſoever receives any da- 
mage thereby, 2 L.. Abr. 240: Palm. 536. 

It hath been holden to be a common Nuſance to make 
great noiſes in the night with a ſpeaking trumpet. Stra. 
704. Or to permit a houſe near the highway to continue 
in a ruinous condition. Salt. 357. Or to lay timber in a 
public river, although the ſoil on which it is laid belong 
to the party; provided it obſtructs the neccſſary inter- 
courſe. 3 Bac. Abr.: Stra. 1247. Or to place a float- 
ing dock in the river, although beneficial in repairing 
ſhips.» 2 Hawk. P. C. c. 75. II, inn. Or to travel 
with a cart on a common pack-way or horſe-way, and 
by thus ploughing it up to render the uſe of it inconve- 
nient. 6 Mod. 145. Or to put a ſhip of three hundred 
tons into Hillingſgate dock; for although it is a common 
dock, it is only tor the reception of ſmall veſſels freighted 
with proviſions for the London market. 1 Hauk. P. C. 
c. 75. $11. Or to manufacture acid ſpirit, of ſulpbur, 
vitriol, or agua fortis in the vicinity of dwelling- houſes. 
1 Burr. 333. See alſo fats. 13 E. 1. c. 24: 12 R. 2. 
c. 13: 2 V. SM. ft. 2. c. 8: 30 Geo. 2.c:22: 31 Geo. 2. 
c. 17, reſpecting Nuſances in the cities of London and 
Neſlminſter. 

But the fears of mankind, however reaſonable, will 
not create a Nuſaace ; therefore it is no Nuſance to 
ercQ a building for the purpoſes of inoculation. 3 44. 
21, 726, 750. Nor to lay bricks in the river Thames in 
the party's own fiſhery. 3 Burr. 1770. Nor to violate a 
public law. Black. Rep. 570 [if it provides a ſpecific 
puniſhment]. Whether coney burrrows are a Nuſance, 
| ſee 1 Burr. 259: 6 Med. 453: 11 Mod. 7, 8. 


II. Pervate NucaNCEs are ſuch as affect either 


the corporeal or incorporeal hereditaments of an indi- 
vidual, 

Fan, As to corporeal hereditaments. If a man builds 

a houle lo cloſe to mine that his roof overhangs my roof, 

and throws the water off his roof upon mine, this is a 

Nuſance, r which an action will lie. F. N. B. 184. 

Likewiſe to erect a houſe or other building ſo near to 

mine, that it obſtructs my antient lights and windows, is a 

Nuſance of a fimilar nature. 9 Rep. 5 8. But in this lat- 

ter caſe it is neceſſary that the windows be antient; that 

is, have ſubſiſted along time without interruption, other- 

wile there is no injury done. [This time, by modern 
practice, is now ſettled at an uninterrupted enjoyment of 

twenty years.] For he hath as much right to build a 

new edifice upon his ground as I have upon mine, ſince 

every man may erect what he pleaſes upon the upright or 
perpendicular of his own foil, ſo as not to prejudice 
what has long been enjoyed by another; and it was my 
folly to build ſo near another's ground. Cro. Elix. 118: 
Salk, 459. Alfo if a perſon keeps his hogs, or other 
noiſome animals, ſo near the houſe of another that the 
fiench of them incommodes him, and makes the air un- 
wholeſome [or renders the enjoyit2nt of life or pro- 
perty uncomfortable}, this is an injurious Nuſance, as it 
tends to deprive him of the uſe and benefit of his houſe. 
9 Rep. 58: 1 Burr. 337. Alike injury is, if one's neigh- 
hour ſets up and exerciſes any offenſive trade; as a>tan- 
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ner's, a tallow. chandler's, or the like; for though theſe 
are lawful and neceſſary trades, yet they ſhould be 
exerciſed in remote places ; for the rule is, fic utere tub 
ut alienum non ladas; this therefore is an actionable 
Nuſance. Cro, Car. 5 10. So that the Nuſances which 
affect a man's dwelling may be reduced to theſe three: 
1. Overhenging it, which is alſo a ſpecies of treſpaſ, 
tor, cajus eſt falum, ejus eft uſque ad cœlum. 2. Stopping 
ancient lights; and, 3. Corrupting the air with noi{ome 
ſmells ; for light and air are two indiſpenſable requiſiie; 
to every dwelling. But depriving one of a mere matter of 
pleaſure, as of a fine proſpect, by building a wall, or the 
like; this, as it abridges nothing really convenient gr 
neceſſary, is no injury to the ſufferer, and is therefore 
not an actionable Nuſance. 9 Rep. 58: 3 Salk, 23, 
459: Cre. Elix. 118. x | 
As to Nuſance to one's lands; if one erects à ſmelt. 
ing-houſe for lead ſo near the land of another that 
the vapour and ſmoke kills his corn and graſs, and da- 
mages his cattle therein, this is held to be a Nuſance. 
1 Roll. Abr. 89. And by conſequence. it follows, that if. 
one does any other act, in itſelf lawful, which yet being 
done in that place neceſſarily tends to the damage of 
another's property, it is a Nuſance; for it is incumbent 
on him to find ſome other place to do that act where i: 
will be leſs offenſive. So alſo if my neighbour ought 
to ſcour a ditch, and does nct, whereby my land is 
overflowed, this is an actionable Nuſance. Hale on 
F. 8. 427: 

With regard to other corporeal hereditaments; it is 1 
Nuſance to ſtop or divert water that uſes to run to ano- 


| ther's meadow or mill. F. N. B. 184, To corrupt or 


poiſon a water-courſe, by ereQting a dye-houſe, or a 
lime pit, for the uſe of trade, in the upper part of the 
ſtream. 9 Rep. 59: 2 Roll. Ar. 141. Or, in ſhort, to do 
any act therein, that in its conſequences mult neceliarily 
tend to the prejudice of one's neighbour. 3 Comm. c. 13, 

Secondly, As to incorporeal hereditaments. If I have 
a way annexed to my eltate, acroſs another's lands, and 
he obſtructs me in the uſe of it either by totally topping 
it or putting logs acroſs it, or ploughing over it, is a Nu- 
ſance ; for in the firſt caſeI cannot enjoy my right at all, 
and in the latter I cannot enjoy it ſo commodioul'y as! 
ought. F. N. B. 183: 2 Koll. Abr. 140. Alſo if I am 


entitled to hold a fair or market, and another perſon ſets 


up a fair or market ſo near mine that he does me a pre- 
judice, it is a Nuſance to the freehold which 1 have in 
my market or fair. F. M B. 148: 2 Roll, Atr. 140. 
See this Dictionary, title Marker. 

If a ferry is erected on a river ſo near another antient 
ſerry as to draw away its cuſtom, it is a Nuſance to the 
owner of the old one. For where there 1s a ferry by 
preſcription, the owner is bound to keep it always 1n re- 
pair and readineſs, for the eaſe of all the King's Sub- 
jets ; otherwiſe he may be grievoully amerced : it 


would therefore be extremely hard if a new ferry were 


ſuffered to ſhare his profits, which does not alſo ſhare 
his burden. 2 Rell. Abr. 140. But where the reaſon 
ceaſes, the law allo ceaſes with it; therefore it is no Va- 
ſance to erect a mill ſo near mine as to draw away the 
cuſtom, unleſs the miller alſo intercepts the water, 
Neither is it a Nuſance to ſet up any trade, or a ſchool, 
in a neighbourhood or rivalſhip with another; for by 


ſuch emulation the public ate like to be gainers ; 9 
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if the new mill or ſchool occafion a damage to the old 
one, it is damnum ab/que injurid. Hale on F. N. B. 184. 

The ſtopping up a way leading from houſes to lands, 
ſuffering the next houſe to decay to the damage of my 
houſe ; and ſetting up or making a houſe of office, lime- 
pit, dye-houſe, tan houſe, or butcher”s ſhop, Sc. and 
viiog them ſo near my houſe that the ſmell annoys 
me, or is infectious; or if they hurt my lands or trees, or 
the corruption of the water of lime-pits ſpoils my water 
or deſtroys fiſh in a river, Sc.: theſe, and the other 
evils already enumerated, are in general private Nu- 
ſances. 3 Inſt. 231: 5 Rep. 101: 9 Rep.54: 1 Koll. 
Ar. 88: 2 Roll. 140: 1 Danv. Abr. 173. | 

A plaintiff was poilefſed of an houſe wherein he dwell- 
ed, and the defendant built a brew-houſe, Sc. in which 
he burnt coal ſo near the houſe, that by the fink and 
ſmoke he could not dwell there without danger of his 
health; and it was adjudged, that the action lay, though 
a brew-houſe is necefary, and ſo is burning coal in it. 
Hutton 135. If a perſon melt lead fo near the cloſe of 
auother that it injures his graſs there, whereby cattle 
are loſt ; notwithſtanding this is a lawful trade, and for 
tie benefit of the nation, action lies againſt him; for he 
ought to ule his trade in waſte places, ſo as no damage 
may happen to the proprietors of the land adjoining. 
2 Roll, Abr. 140. | | 

Building a ſmith's forge near a man*s houſe, and 
making a noife with hammers, to that he could not fleep, 
was held a Naſance, for which action lies; although the 
imith pleaded that he and his ſervants worked at ſeaſon- 
able times; that he had been a blackſmith, and uſed the 
trade above twenty years in that place, and ſet up his 
forge in an old room, Cc. For though a ſmith is a ne- 
ceſiary trade, and fo is a lime burner, and a hog-mer- 


chant ; yet theſe trades muſt be uſed, ſo as not to be in- 


jurious to the neighbours, 1 Latæv. 69. 

But if a ſchoolmaſter keeps a ſchool ſo near the ſtudy 
of a lawyer by profeſſion, that it is a diſturbance to him; 
this is not a Nuſance for which action may be brought. 
Il code Ii. 5 38. An inn-keeper brought an action on 
tie Cale againit a perſon for erecting a tallow furnace, 
and melting ſtinking tal.ow fo near his houſe that it an- 
noyed his gueſts, and his family became unhealthy; and 

adjudged that the action lay. Cre Car. 307, So where 
a perſon kept a hogity near a man's parlour, whereby he 
lolt the benefit of it. 2 Noll. Ar. 140 

Yet it is ſaid to be no Nuſance to a neighbourhood for 
a butcher or chandler to ſet up their trades in houles 
among ſt them; but it may be by ſuch tradeſmen laying 
ſunking heaps at their doors: in o:her cates the neceihty 
of the thing ſliall diſpenſe with the nuilomeneſs of it. 
Pajch. 5 Fac. 1. B. R. If a man have a ſpout falling 
down from his houſe, and another perſoa erect any thing 
above it, that the water cannot fall as it did, but is 
forced into the houſe of the plaintiff, and rots the tim 
ber; it is a Nuſance action ble. 18 E. 3: 2 Roll. Abr. 
10. And in trefpals for a Nuſanc?, in caultog tinking 
water in the defendant's yard to run to the walls of the 
plaintiff's houſe, and piercing them ſo that it ran into 
his cellar, Sc. judgment was given tor the plaintiff, 
Hard. 60. 


III. As common or public Nuſances are ſuch incon- 
9 or troubleſome offences which annoy the whole 
01. II. 


ö 


community in general, and not merely ſome particular 
perſon, they are therefore inde¹ðꝭůle only, and not action- 


able; as it would be unreaſonable to multiply ſuits by 


giving every man a ſeparate right of action for what 
damniſies him in common only with the reſt of his fel- 
low. ſubjects. 4 Comm. c. 13. Pp. 167: 5 Rep. 73: 1 Las. 
56: 1 Vent. 208. And as the law ges no private re- 
medy for any thing but a private wrong, therefore no 
action lies for a public or common Nuſance, but an in- 
dictment only; becauſe the damage being common to ail 
the King's Subjects, no one can aſſign his particular pro- 
portion of it. 3 Comm. c. 13. p. 219. For this reaſon 
no perſon natural or corporate can have an action for a 
public Nuſauce, or puntia it; but only the King in his 


public capacity of ſupreme governor and paber familias of 
the kingdom, Fargh. 341, 2. Yet this rule admits of 


one exception; where a private perſon ſaffers ſome ex- 
traordinary damage beyond the reſt of the King's Sub- 
jects by a public Nuſance, in which caſe he ſhall have 
a private fatisfa&tion by action. As if by means of a 
ditch dug acroſs a public way, which is a common Nu- 
ſance, a man or his horſe ſuffer an injury by falling 
therein; there, for this particular damage, which is not 
common to others, the party ſhall have his action. 
1 In. 56: 5 Rep. 73. So it by reaſon of a pit dug in a 
highway, a man for whoſe life I held lands is drowned ; 
or my ſervant falling into it receives injury, whereby 1 
loſe his ſervice, Sc. ; for this ſpecial damage, waich is 
not common to other perſons, action lies. 4 Rep. 18: 
5s Rep. 73: Cro. Car. 446: FYaugh, 341: 4 Bulft. 
344. But a modern authority ſays, the injury muſt be 
direct; and not conſequential, as by being delayed in a 
journey of importance. Bull, N. P. c. 5, p. 26. But fee 
c. 7. p. 78. And where the inhabitants of a town had by 
cuſtom a watering place for their cattle, which was 
topped by another, it has been held, that any inhabitant 
might have an action againſt him, otherwiſe they would 
be without remedy ; becauſe ſuch a Nuſence is not com- 
mon to all che King's Subjects, and preſentable in the 
leet, or to be redreſſed by preſentment or indictment in 
the quarter ſeſſions. 5 Rep. 73: 9 Rep. 103. 

Allo if a man hath abated or removed a Nuſance 
which off-aded him; in tlas caſe he is entitled to no ac- 
tion, for he had choice of two remedies : either without 
fait by abating it himielf by his own mere act and au- 
thority, or dy ſuit in which he may both recover da- 
mages, and remove it by the aid of the law ; but hav- 
ig made his election of one remedy, he is totally pre- 
cluded from the other. 3 Comm. c 13. þ. 220, cites 
9 Rep, 55. SeealfoF.N.B. 185; 2 N Abr. 745. But 
this apparently admits of ſome qualification; for the 
party's right of atiion might attach before the removal: 
and in another caſe it is faid, There is a difference be- 
tween an aſſiſe for a Nuſance, and an action on the caſe 
(ſee poj2.) ; for the firſt is to abate the Nuſance, but 
the laſt is not to abate it, but to recover damages; 
therefore, if the Naſance be removed, the plaintift 
is entitled to his damages which accrued before; and 
though it is laid with a con7inuando for a longer time 


taan the plaintiff can prove, he ſhall have damages for 


what he can prove, before the Nuſance was removed. 

2 Mad. 253 
his abatementor removal of Nuſances is claſſed by 
Blacthlene among the ſpecies of remedy, allowed by law, 
Uu t:0ugh 
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through the mere act of the party injured. 3 Comm, 
©. t. Tais abatement, removing, or taking away, may 
be performed by the party aggrieved by the Nuſance, 
10 as he commits no riot in the doing it. 5 Rep. 101: 
9 Rep. 5 5. If a houſe or wall is erected {9 near to mine 
that it {tops my ancient lights, which is a private Nu- 
ſance, I may enter my neighbour's lands, and peace- 
ably pull it down. Sa/z. 459. Or tf a new gate be 
erected acroſs the public highway, which is a common 
Nuſance, any of the King's Subjects paſſing that way 
may cut it down, and deltroy it. Cro. Car. 184. And 
the reaſon why the law allows this private and ſum- 
mary method of doing one's ſelf juſtice, is becauſe in- 
juries of this kind, which obſtrudt or annoy ſuch things 
as are of daily convenience and uſe, require an immediate 
remedy ; and cannot wait for the {low progreſs of the 
ordinary forms of juſtice. 3 Comm. 6. 

With reſpect to the redreſſing of Private Nu/ances by 
due courſe of law ; the remedies by ſuit are ; 

1. By action on the caſe for damages; in which tlie 
party injured ſhall only recover a —— for the 
Injury ſuſtained, but cannot thereby remove the Nu- 
ſance. Indeed every continuance of a Nuſance is held 
to be a freſh one, and therefore a freſh action will lie, 
and very exemplary damages will probably be given, 
if, after one verdict againſt him, the defendant has the 

hardineſs to continue it. 2 Leon. pl. 129: Cro. Eliz. 402. 
Vet the founders of the law of England did not rely 
upon probabilities merely in order to give relief to the 
injured ; they have therefore provided two other actions, 
the aſſiſe of Meſance, and the writ of quod permittat pro- 
feernere ; which not only give the plaintiff ſatisfaction for 
his injury paſt, but alſo ſtrike at the root, and remove 
the cauſe itſelf, the Nuſance that occaſioned the injury. 
Theſe two actions, however, can only be brought by the 
tenant of the freehold, ſo that a leſſee for years is con- 
tined to his action upon the caſe. Finch L. 289, 


2. An afſiſe of Nuſance is a writ wherein it is ſtated, 


that the party injured complains of ſome particular fact 
done ad nocumentum liberi tenements ſui; and therefore 
commanding the Sheriff to ſummon an aſſiſe, that is a 
jury, and view the premiſes, and have them at the next 
commiſſion of aſſiſes, that juſtice may be done therein. 
F. N. B. 183. And if the aſſiſe is found for the plaintiff, 
he ſhall have judgment of two things: iſt, Lo have the 
Nuſance abated ; and 2d, To recover damages. g Rep. 
55. Formerly, an aſſiſe of Nuſance lay againſt the very 
wrong-doer himſelf who levied or did the Nuſance, and 
did not lie againſt any perſon to whom he had aliened 
the tenements whereon the Nuſance was ſituated, This 
was the immediate reaſon for making that equitable pro- 
viſion in Hat. Weſt. 2. 13 E. 1. c. 24, for granting a 
ſimilar writ, in caſu confimili, where no former precedent 
was to be found. Tae ſtatute gives the form of a new 
writ in this caſe, which only differs from the old one-in 
ſtating that the wrong-doer and the alienee both raiſed 
the Nuſance. For every continuation, as was before 
ſaid, is a freſh Nuſance. : 

3. Before this ſtatute the party injured, upon any ali- 
enation of the land wherein the Nuſance was ſet up, was 
.driven to his guod permittat profternere, which is in the 
nature of a writ of right, and therefore ſubject to 
greater delays. 2 /n/?. 405. This is a writ commanding 
rhe defendant 10 /ermit the plaintiff to abate the Nuſance 
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complained of, and unleſe he ſo permits, to ſummon him 
to appear in Court, and ſhew cauſe why he will got. 
F. N. B. 124. And this writ lies as well for the alienge 
of the party firſt injured, as again} the alienee of the 
party firſt injuring, as hath been determined by all the 
Judges. 5 Rep. loo, 1. And the plaintiff ſhall have 
judgment therein to abate the Naſance, and to recover 
damages againſt the defendant. X «7 

Both theſe actions of 4% of Nuſarce and of gad 
permittat profternere are now out of ule, and have given 
way tothe action on the caſe ; in which, as was before ob. 


but only to recover damages. Yet as therein it is noc 

neceſſary that the freehold ſhould be in the plaintiff and 
defendant reſpectively, as it mult be in theſe real actions, 
but it is maintainable, by one who hath poſſeſſion only 
againſt another that hath like poſſeſſion, the proceſs i; 
therefore eaſier, and the effect will be much the ſame, 
unleſs a man has a very obſtinate as well as an ill-na- 
tured neighbour, who had rather continue to pay da- 
mages than remove his Nuſance; fon in ſuch a caſe, 
recourſe muſt at laſt be had to the old and ſure re- 
medies, which will effectually conquer the defendant's 
perverſeneſs, by ſending the Sheriff with his p2/? co— 
mitatus, or power of the county, to level it. 3 Comm, 
c. 13. Pp. 220—222. 

It is ſaid both of a common and private Nuſance, 
that they may be abated or removed by thoſe who are 
prejudiced by them; and they need not itay to proſecute 
for their removal. 2 Ll. Abr. 244: Wood's IA. 443. 
Alſo if a houſe be on the highway, or a houſe hang over 
the ground of another, they may be pulled down; but 
no man can juſtify the doing more damage than is ne- 
ceſſary, or removing the materials farther than requiſite. 
1 Hast. P. C. c. 75, 75: Stra. 680. | 

Where two houſes, one whereof is a Nuſance to the 
other, come both into one and the ſame hand, the wrong 
is purged. See Hob. 131. 

An action lies for hindering the wholeſome air, and 
alſo ſor corrupting the air. 9 Rep. 58, And by an old 
flat. 12 R. 2. c. 13, which if not aQtually te, is 
no entirely diſregarded, none ſhall caſt any garbage, 


within or near any city or town ; on pain of puniſhment 
by the Lord Chancellor at diſcretion, as a Nulance. 

On the principle that the continuation of a Nuſance is, 
as it were, a new Nuſance ; where a Nulance is erected 
ia the time of the deviſor, and continued afterwards by 
the deviſee, action may be maintained againſt the latter. 
2 Leon. 129: Cro. Car. 231. But a plaintiff may de- 
clare both ways, one for erecting and continuing, the 
other for continuing only, though the latter method is 
ſuffcient in any caſe. J. 1. 

If one hath freehold land adjoining to the highway, 

and he cncroach part of the way, and lay lands to it, 
and then dying, it comes to his heir; if he continues it, 
though he do nothing elſe, he may be indicted for the 
continuance of the Nuſance. Roll. Abr. 137. A man 
erects a Nuſance, and then lets it; the continuance by 
tne leſſee has been held a Nuſance, and that action lies 
againſt him. Cro. Jac. 373: Meor 35 3. But it is ſaid 
in another caſe of this nature, that admitting the plain- 
tiff might have an aſſiſe of Nuſance againſt the builder, 


the leſſor, he cannot have an action againſt his leſſec, 
| becaale 


ſerved, no judgment can be had to abate the Nuſance, 


dung, or filth into ditches, waters, or other places 


NUSANCE. 


becauſe it would be waſte in him to pull it down » but 
the plaintiff may abate the Nuſance ſtanding on his own 
ground; yet where the thing done is a Nuſance per 
intervalla, as a pipe or gutter, action lies againſt the 
leſſee, becauſe every running is a freſh Nuſance; and 
if a man have a way over the ground of another, 
and ſuch other ſtops that way, and then demiſes the 

round, an aQion lies againſt the leſſee for continuing 
this Nuſance. 1 Mod. 5 4: 3 Salk. 248. : 
If a perſon aſſigns his leaſe with a Nuſance, action 
lies againſt him for continuing it, becauſe the leaſe was 
transferred with the original wrong, and his aſſignment 
confirms the continuance ; beſides he hath a rent as 
conſideration for the continuance, therefore he ought to 
anſwer the damages occaſioned by it, 2 Salk. 460: 
2 Cro. 272, 555+ 

A Nuſance in a church-yard tis, properly, of eccle- 
ſiaſtical cogniſance. Cartes 152. If a man ſtraiten a 
way only, and do not {top it up, action on the caſe lieth; 


not aſſiſe of Nuſance. 33 H. 6, c. 26. But for ſtopping | 


NYAS. 


ſuch way, belonging to a freehold tenement, an afliſe 
will lie; and where one may have aſſiſe of Nuſance for 
an injury to his way, there he ſhall not have action of 
treſpaſs. 19 H. 6. c. 29: 2 Shep. Abr. 468. This means 
treſpaſs vi et armis, but an action upon the caſe will un- 
doabtedly lie. J. M. 

Writs of Nuſance, called vicentiel, are to be made at 
the election of the plaintiff, determinable before the juſ- 
tices of either bench, or the juſtices of aſſiſe of the 
county, being in nature of aſſiſes, Sc. 6 R. 2. c. 3. 


See further on this ſubject Vin. Abr. title Nu/ance : and 
this Dictionary, title Highways. 


NUTMEGS, Nuces muſcatæ.] A ſpice well known, 
mentioned, among ſpices that are to be garbled, in the 
ſtatutes impoſing a duty on their importation. 

NUTRIMEN TUM, Nouriſhment, particularly ap · 
plied to breed of cattle. Paroch. Antig. 401. 

NYAS, Nidarius accipiter.] A hawk, or bird of prey, 
Litt, Die. | 
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OATH 


| O The ſeven Antiphones, or alternate hymn of 


„ ſeven verſes, Cc tung by the choir in the time 

of Advent, was called O, from beginning with ſuch 

exclamation. Jn the ſtatutes of St. Paul's church in 

London, there is one chapter, De faciendo O. Liber Sta- 
tut. MS. F. 86. 


OATH, Sax. Eoth, Lat. Juramentum.] An affirmation 
or denial of any thing, before one or more perſons who 
have authority to adminiſter the ſame, for the diſcovery 
and advancement of truth and right, calling God to wit- 
neſs that the teſtimony is true : therefore it 1s termed 
Sacramentum, a holy band or tie: it is called a cor- 


poral Oath, becauſe the witneſs when he ſwears lays his 


right hand on the Holy Evangeliſts, or New 'Teſtament. 
3 Inſt. 165. 

There are ſeveral forts of Oaths in our law, viz. Ju- 
ramentum promiſſients, where Oath is made either to do, or 
not to do, ſuch a ching: Juramentum purgationis, when 
a perſon is charged with any matter by bill in Chancery, 
Oc. Juramentum probationis, where any one is produced 
as a witneſs, to prove or diſprove a thing: and Fura- 
mentum iriationis, When any perions are ſworn to try an 
iſſue, &c. 2 Nel/. 1181. 

All Oaths muſt be lawful, allowed by the Common Law, 


or ſome ſtatute; if they are adminiſtered by perſons in a 


private capacity, or not duly authorized, they are coram 
non judice, and void; and thoſe adminiſtering them are 
guilty of a high contempt, for doing it without warrant 
of law, and puniſhable by fine and impriſonment, 3 7/2. 
165: 4 Inft. 278: 2 Roll. Abr. 257. 

One who was to teſtify on behalf of a felon, or per- 


ſon indicted of treaſon, or other capital offence, upon an 


indictment at the King's ſuit, could not formerly be exa- 
mined on his Oath for the priſoner againit the King; 


though he might be examined without Oath ; but by 


fat. 1 Ann. ft. 2. c. 9, witneſſes on behalf of the pri- 


ſoner upon indictments are to be {worn to depole the 


truth, in ſuch manner as witneſſes for the King ; and if 
convicted of witful perjury, ſhall ſuffer the puniſhment 
inflicted for ſuch offences. The evidence for the de- 
fendant in an appeal, whether capital or not, or on in- 
dictment or information for a miſdemeanor, was to be 
cn Oath before this ſtatute, 2 Haw. P. C. 

A perſon who is to be a witneſs in a cauſe may have 
two Oaths given him, one to ſpeak the truth to ſuch 
things as the Court ſhall aſk him concerning himſelf, or 
other things which are not evidence in the cauſe; the 
other to give teſtimony in the cauſe in which he is pro- 
duced as a witneſs: the former is called the Oath upon a 
veyer (vrai) dire, 

if Oath be made againſt Oath in a cauſe, it is a nou 
Jiguer to the Court which Oath is true; and in ſuch caſe 


To GOVERNMENT. 


the Court will take that Oath to be true, which is to 
affirm a verdict, judgment, c. as it tends to the expe. 
diting of juſtice. 2 Lil. Abr. 247. 

A voluntary Oath, by conſent and agreement of the 
parties, is lawful as well as a compulſory Oath ; and in 
ſuch caſe, if it is to do a ſpiritual thing, and the party 
fail, he is ſuable in the Eecleſiaſtical Court, fro le fone 
fidei ; if to do a temporal thing, and he fail thercir, 
he may be puniſhed in B. R Adjudged on affumpſit, 
where if the defendant would make Oath before ſuch a 
perſon, the plaintiff promiſed, c. Crs, Car. 486: 
3 Salk, 248. | 

By the Common Law, officers of juſtice are bound to 
take an Oath for the due execution of juſtice, Ty», 22 
Car. 1. B. R. Though if promiſſory Oaths of officer; 
are broken, they are not puniſhed as perjuries, like unt9 
the breach of aſſertory Oaths ; but their offences ought 
to be puniſhed with a ſevere fine, Sc. Mo, I. 417, 
Anciently, at the end of a legal Oath, was added, 4, 
help me God at his holy dome, 1. e. judgment; and our 


anceſtors did believe, that a man could not be ſo wicked 


to call God to witneſs any thing which was not true; but 
that if any one ſhould be perjured, he mult continually 
expect that God would be the revenger : and thence pro- 
bably purgations of criminals, by their own Oaths, and 
for great offences by the Oaths of others, were allowed. 
Malmſb. lib. 2. c. 6: Leg. Hen. 1. c. 64. 


OATHS To THE GOVERNMENT. By Magna Charta, 
the Oaths of the King, the Biſhops, the King's Counſel- 
lors, Sheriffs, Mayors, Bailiffs, Sc. were appointed, 
The Oaths of the Judges of both benches ; and of the 
Clerks in Chancery, and the Curlitors, were ordained by 
flat. 18 Ed. 3. fl. 4: and leefiat. 14 E. 3. fl. 1. c. 5. 

Eccleſiaſtical perſons are required to take the Oaths of 
Supremacy, Sc. And clergymen not taking the Oaths, 
on their retuſal being certified into B. N. c. do for a 
ſecond offence, incur the penalties of pramunire : Sec //at. 
1 Elix. c. 1: and this Dictionary, title Parſon. Officers 
and eccleſiaſlical perſons, Members of parliament, law- 
yers, Sc. are to take the Oath of Allegiance, or be lia- 
ble to penalties and diſabi ities. Stat. 7 Fac. 1. c. 6. 

By flat. 1 M. & M. f. 1. c 6, the Coronation Oath 
was altered and regulated ; ſee title King : the Oaths of 
Allegiance and Supremacy were abrogated, and others 
appointed to be taken and enforced, on pain of diſability, 
ca , 

By „at. 13 W. z. c. 6, all that bear offices in the go- 
vernment, peers and members of the Houſe of Com- 
mons, eccleſiaſtical perſons, members of colleges, {ch00.:- 
matters, preachers, ſerjeants at la, counſellors, attor- 
nies, ſolicitors, advocates, proctors, &'c. are enjoined to 
take the Oaths of Allegiance; and perſons neglecting cr 
refuſing are declared incapable to execute their oy 

an 


OATHS. 


and employments, diſabled to ſue in law or equity, to 
be guardian, executor, fc. or to receive any legacy or 
deed of giſt, to be in any office, Fc. and to fortcit five 
hundred pounds. | 

This extends not to conſtables, and other pariſh offi- 
cers, nor to bailiffs of manors, Tc, 

The flat, 1 Ann. c. 22, obliges the receiving the ab- 
juration Oath, with alterations. 

The Oath of Allegiance, as adminiſtered for upwards of 
ſix hundred years, contained a promiſe “' to be true and 
faithful to the King and his heirs, and truth and faith to 
bear of life and limb and terrene honour, and not to 
know or hear of any ill or damage intended him without 
de ſending him theretrom.”” See Mirr, c. 3.4 35 : Fleta 


—— ——— — 


ii, 10: Britt. c. 29: 7 Rep. Calwin's Ca. 6. Upon which ; 


Sir A. Hale makes this remark; taat it was ſhort and plain, 
notintangled with long and intricateciauſes or declarations, 
and yet is comprehenſive of the whole duty from the 
Subject to his Sovereign. 1 Hal. P. C. 63, But at the 
Revolution, the terms of this Oath being thought per- 
haps to favour too much the notion of non-reliftance, 
the preſent form was introduced by the Convertion- 


Parliament, which is more genera! and indeterminate | 


than the former; the Subject only promiling “ that 
he will be faichful, and bear true allegiance to the King,” 
without mentioning © his heirs,“ or ſpecitying the leaſt 
whereia that allegiance conſiſts. The Oath of Sapre- 
racy is principally calculated as a renunciation of the 
Pope's greterded authority; and the Oath of 4bjuration, 
as introduced by fat. 13 HL. 3. c. 6, and regulated by 


fat. 6 Geo. 3. c 53, very amply ſupplies the looſe and 


general texture of the Oath of Allegiance ; it recog- 
nizing the right of his Majefty, derived under the AR 
of Settlement; engaging to ſupport him to the utmoſt 
of the juror's power ; promiting to diſcloſe all traiterous 
conſpiracies againit him, and expreſsly renouncing any 
claim of the deſcendants of the late Pretender, in as clear 
and explicit terms as the ENA language can furniſh. 
This Oath mult be taken by all perſons in any office, 
truſt, or employment ; and may be tendered by two Jul. 
tices of the Peace to any perion whom they ſhall ſulpect 
of diſaffection. Sas. 1 Geo. 1. c. 13: © Geo. 3. c. 53: 
See this Dictionary, title Nexurors. And the Oath of 
Allegiance may be tendered to all perſons above the age 
of twelve years, whether natives, denizens, or aliens, 
either in the Curt let of the mauer, or in the Sherif''s 
tourn, which is the Court-leet of the county. 2 {nf, 
121: 1 Hal, P C. 64: and ſee 1 Comm. 367, 8. 

By flat. 1 IF, CM. c. 8, peiions of eighteen years 
of age reſuſing to take the new Oaths of Allegiance 
on tender by the proper magillrate, are ſubject to 
the penalties of a pramunire, And by flat. 7 & 8 W. z. 
c. 24, lerjeants, counſellors, pioctors, attornies, and all 
oficers of Courts practiüng without having taken the 
Qathsot M legiauce, | and'Supremacy, aud ſubicribing the 
Declaration againſt Popery, repealed by fat. 31 Geo. 3: 
c. 32.9 18. fee title Nonjurors,] are guilty of a præmunire, 
whether the Oaths be tendered or not. See 4 Comm. 
116, 117. 

In almoſt every ſeſſion of Parliament, acts are made for 
indemnitying perſons who have omitted to qualify them- 
{elves for othces and promotions within the time limited 
by law, and for allowing further time tor that purpoſe, 


OBL 


Oaths muſt be taken in the very words expreſſed in 
the acts, d cannot be qualiked ; yet the equivocation 
of uſing the words 2 conſcience, inflead of ny conſcience, 
or Sca of Poe, inſtead of Se of Rome, ſhall not, it has 
been faid, invalidate the Oath, 1 Bug. 197. 

Sec further on the ſubject of Oaths, this Dictionary, 
titles Nonconformſt ; Norguror; and, particularly, Papi}. 


OA1 MEAL, Selling ccrrupt Oatmeal, is puniſnable 
by ſtatute: it ſhall be forfeited for the ſecond offence, 
Sc. Sec fat. 31 Ed. 1: Pult. Kalend. Slat. 323. 

OBLED'ENTIA, In the Canon law, is uſed for an 
office, or che adminifiration of it: whereupon the word 
obedlieuliales, in the provincial cenſtitutions, is taken for 
ofiicers under their ſuperiors. Can, Law, c. 1. And as 
ſome of theſe offices conſiſted in the collection of rents or 
penſions, rents were called Oëcaientiæ e quia colligevantur 
ab oledientiaiitbus. But tiongn Obedientia was a rent, as 
appears by AHoveden, in a general acceptation of this 
word, it extended to whatever was enjoined the monks 
by the abbot; and in a more relftrained ſenſe, to the 
cells or farms which belonged to the abbey to which 
the monks were icnt, wv! gie Ovcdicniize, either to 
look after the farms, cr to collect the rents, Sc. See 
Mat. Paris, Ann. 1213. 

OBIT, Lat.] Signifies a funeral ſolemnity or office 
for the dead, moit commonly performed when the corpſe 
lies in the church uninterred; alſo the anniverſary of- 
ſice. 2 Cro. 51: Dyer 313. The anniverſary of any 


perſon's death was called the Ot; and to obſerve ſuch - 


day with prayers and aims, or other commemoration, 
was the keeping of the C6 : in religious houſes they 
had a regiſter, wherein they entered the O:7s or Ob:itual 
days of their founders or hene factors, which was thence 
termed the Obituary. The tenure of Obit, or Obituary, 
or chantry lands, is taken away and extinct, by /ar. 
1 £d. 6. c. 14. 

OBjJURGA'TRICES, Sco!ds, or unquiet women, pu- 
r1ſhed with the cucxing-ſtool. S. LL. Lib. Burg. Ville 
de Montgomery temp. Hen. 2. See Cafligatory. 

OBLATA, Gifts or offerings made to the King by any 
of his Subjects, which in the reigns of King John and 
King Hen, III. were fo carefully heeced, that they were 
entered into the Fire Rolls under the title of Ob/ata ; and 
if not paid, eſteemed a duty, and put in charge to the 
Sheriff, Philips of Parveyance, In the Exchequer it ſig- 
nites old debts, brought as it were together from prece- 
dent years, and put on the prelent Sheriff 's charge. 
Pra. Excoeg. 78. 

OBLATIONS, c/:/4;ncs.] Offerings to God and the 
Church. See Spelm. de Concil. tem. I. p. 393. The word 
is Oiten mentioned in cur law books; and formerly there 
were ſeveral forts of Oblations, viz. Odblatiwnes altaris, 
which the prieſt had for ſaying mais; Oblationes defunc- 
torwi:, which were given by the laſt wills and teſtaments 
of per ſons dying to che church; Oblautioenes mortuorum, cr 

fuueralis, given 4 burials; COb/ationes pemien'ium, which 
were given by perſons penitent; and Oblationss pente- 
co/tales, &C. 

The chief or principal feaus for the Oblations of the 
altar were A Saints, Chriſtmas, Candiemas, and Eaſter, 
vaich were called Oꝭlationes quatuor principales; aud of 
the cuſtomary offerings from the pariſhioncrs to the pa- 
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OBLATIONS. 


kriſh prieſt, ſolemnly laid on the altar, the maſs or facra- 


ment offerings were uſually three-pence at Chri/tmas, 


_ two-pence at Eaſſer, and a penny at the two other prin- 
cipal feaſts. Under this title of Oblations were compre- 
hended all the accuſtomed dues for ſacramentalia or 
chriſtian offices; and alſo the little ſums paid for ſaying 

maſſes and prayers for the deceaſed. Kennet's G1. 
See Offerings. | 

Oblationes funerales were often the beſt horſe of the 
defunct, delivered at the church gate or grave to the 
prieſt of the pariſh ; to which old cuſtom we owe the 
origin of mortuaries, Sc. And at the burial of the 
dead, it was uſual for the ſurviving iriends to offer libe- 


rally at the altar for the pious uſe of the prieſt, and the - 


good eſtate of the ſoul deceaſed, being called the Soul- 
Jeeat. In North Wales this uſage ſtill prevails, where, at 
the rails of the communion table in churches, is a tablet 
conveniently fixed, to receive the money offered at fu- 
nerals according to the quality of the deceaſed; which 
has been obſerved to be a providential augmentation to 
ſome of theſe poor churches. Kennet's Gloff, Atfirit the 
church had no other revenues be ſide theſe Oblations, till 
in the fourth century it was enriched with lands and 
other poſſeſſions. Blount, See title Mortuary. 

Oblations, Oc. are in the nature of tithes, and may be 
ſued for in the Eceleſiaſlical Courts, and it is ſaid are in- 
cluded in the act 7 & 8 W. z. c. 6, for recovery of ſmall 
| tithes under 40s. by the determination of Juſtices of 
Peace, £7c. See title Tithes. 


OBLIGATION, 03/:gatio.] A bond, containing a 
penalty, with a condition annexed for payment of mo- 
vey, performance of covenants, or the like; it differs 
from a bill, which is generally without a penalty or con- 
dition, though a bill may be obligatory. Co. Lit. 172. 
Obligations may alſo be by matter of record; as ſtatutes 
and recognizances, to which there are ſometimes added 
_defeaſances, like the condition of an Obligation; but 
-when the Obligation is ſimple, or ſingle, without any 
defeaſance or condition, it is moſt properly called ſo, 
2 Shep. Abr. 475. See title Bond. | 


 _ OBLIGOR, He who enters into an obligation; as 
-Obligee is the perſon to whom it is entered into. 

Before the coming in of the Normans, writiogs obliga- 
tory were made firm with golden croſſes, or other ſmall 
-figns or marks. But the Normans began the making 
iuch bills and obligations with a print or ſeal in wax, 
:imprefled with every one's ſpecial ſignet, atteſted by 
_ three or four witneſſes. In former time many houſes 

and lands thereto paſſed by grant and bargain, without 
ſcript, charter, or deed, only with the landlord's ſword or 
helmet, with his korn or cup; and many tenements 
were demiſed with a ſpur or currycomb, with a bow or 
with an arrow. Cravell, See Nang; Bond; Deed, II. 6. 

OBOLATA TERRE, According to ſome;accounts, 
half an acre of land; but others hold it to be only half a 
perch. Selm. Glo. 

OBVENTIONS, Obwentiones.] Offerings or tithes ; 
and Oblations, Obventions, and Offerings are generally 
the ſame thing, though Obvention has been eſteemed 
the moſt comprehenſive. See Oblations ; Tithes. 


OCCASIO, Is taken for a tribute which the lord im- 


poſed on his vaſſals or tenants ; proprer occafiones bello 
rum vel aliarum neceſſitatum. Fleta, lib. 1. c. 24. Rather 
the cauſe or pretext of ſoch impoſition. 


OCCUPANT. 


OCCASIONARI, To be charged or loaded yi; 
payments, or occaſional penalties. Stat. Ed. 2. Ann 21 
So in Fleta, Ita quod ipſi wigilatores non occaſionentur. 


Lib. 1. cap. 24. par. 7 


OCCASIONES, Aſſarts, whereof Manwo:d ſpeal:; 
at large; the word is derived ab occand', 1. e. harrowin 
or breaking clods. See Spelman's Glaſſary, v. Eflartum, 
Lib Niger Scac. par. 1. cap. 13, and this Dictionary, 
Jar... 

OCCUPANT, occipans.] He who firſt gets poſſeſſion 
of a thing. An iſland in the fea, precious ſtones on the 
ſea-ſhore, and treaſure diſcovered in a ground that has ng 
particular owner, by the Law of Nations belong to him 
who finds them and gets the firſt occupation of chem. 
Treat. Laxs 342. 

Tur Law or Occurancy is founded upon the law 
of nature, wiz. Prod terra manens vacunoeeupants cnciditur, 
So as, upon the firſt coming of the inhabitants to a new 
country, he who firſt enters upon ſuch part of it, and ma- 
nures it, gains the property; (as is now uſed in Corral), 
Kc. by the laws of the Srarrar/es, under certain reguia. 
tious, for which ſee the Stannary laws ;) ſo that it is the 
actual poſſeſſion and manurance of the land which ua, 
the firſt cauſe of occupancy, and conſequently is to be 
gained by actual entry. Sd. 347. 

Where a man finds a piece of land which no other poſ- 
ſeſſes or hath title unto, and enters upon the ſame, this 
gains a property, and a title by cccupancy ; but this man- 
ner of gaining property of lands has long ſince been of no 
uſe in England; for lands now poſſeſſed without any title 
are in the Crown, and not in him who firſt enters. Sig. 
218. Though an eſtate for another's life, by our ancient 
laws, might be goxten by occupancy : as for example; 
ſuppoſe A. had lands granted to him for the life of B. 
and died without making any eſlate of it; in ſuch caſe, 
whoever firſt entered into the land after the death of . 
got the property for the remainder of the eſtate granted 
to A. for the life of B. For to the heir of A. it could 


not go, not being an eſtate of inheritance, but only an 


eſtate for another man's life; which was not deſcendible 
to the heir, unleſs he were ſpecially named in the grant: 
and the executors of A. could not have it, as it was not 
an eſtate teſtamentary, that it ſhould go to the executor 
as goods and chattels; fo that in truth no man could en- 
title himſelf unto thoſe lands: therefore the law pre- 
ferred him who firſt entered, and be was called Occupan:, 
and ſhould hold the land during the life of B. paying 
the rent, and performing the covenants, Sc. Bac. 
Elem. 1. And not only if tenant pur terme d' autre wit 
died, livinz cęſtai que vie; but if tenant for his own life 
granted over his eſtate to another, and the grantee died 
before him, there ſhuuld be an Occupant. Co. Lt, 

41, 388. | | 
A man could not, however, be an Occupant but of a 
void poſſeflion ; and it was not every poſſeſſion of a per- 
ſon entering that could make an occupancy, for it muſk 
be ſuch as would maintain treſpaſs without farther entry. 
Vaugh. 191, 192: Carter 065% 2 Keb. 250. It was allo 
held, that there could be no occupancy by any perſon at 
what another had a preſent right to pofleſs: occupancy 
by law muſt be of things which have natural exiltence, 
as of land, Cc. and not of rents, advowſons, fairs, mar- 
kets, tithes, &c. which lie in grant, and are incorporea! 
rights aud eſtates; and there could not be an Occupant 
| o! 
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in the hands of the heir as aſſets by deſcent where the 


where the King had the reverſion of the lands; for the 


lo leaſes for above forty years, till the at. 21 Heu. 8 


OCCUPANT. 


of a copyhold oſtate. Yang. 199% Mad. Ca. 66 : 1 Tnft. | 
41. The: title by general occupancy is now univerſally 
prevented by fats. 29 Car. 2.c.3. $12: 14 Geo. 2. 
. 20. $9. The firſt ſtatute enadts, that eſtates pur autre 
ade ſhall be deviſable; and if not deviſed, chargeable 


eltate falls on him as ſpecial Occupant ; and if he is not 
entitled as ſuch, ſhall go to the grantee's executors or 
adminiſtrators, and be ait. On this ſtatute a doubt 
aroſe whether it operated further than by making ſuch 
eftates deviſable, and aflets for debts; and in one caſe it 
was adjudged, that the adminiſtrator took the ſurplus of 
{uch eſtates after payment of debts, if not deviſed, for 
his own benefit, as in the place of a general Occupant, 
See 12 Med. 103. This gave occaſion to the ſecond ſta- 
tute, which expreſsly makes the ſurplus, in caſe of inteſ- 
tacy, diſtributable as perional eſtate. See further as to 
Occupancy, 2 Cemm. 253: Vaug h. 187: Vin. title Oc- 
cupancy and Eſtates, K. 2, 3: Com. Dig. Ejlates, F. 

By the old law no right of occupancy was allowed 


reverſioner hath an equal right with any other man to 
enter upon the vacant poſſeſſion ; and where the King's 
title and a Subject's concur, the King's ſhall be always 
preferred: againſt the King, therefore, there could be no 
prior Occupant, for nullam tempus occurrit regi. 1 Inſt. 41. 
And even in the caſe of a Subject, had the eſtate pur autre 
«ie been granted to a man and his heirs during the life 
of ceſtui qui vie, there the heir might and ſtill may enter 
and hold poſſeſſion, and is called in law a /pecial Occu- 
pant; as having a ſpecial excluſive right, by the terms 
of the original grant, to enter upon and occupy this S- 
reditas jacens during the reſidue of the eſtate granted; 
though ſome have thought him ſo called with no very 
great propriety, and that ſuch eſtate is rather a deſcend- 
ible freehold. Yaugh. 201. Sze 2 Comm. c. 16. p. 259. 
By the ſtatutes above mentioned, though the title of 


common or general occupancy is utterly extin&t and abo- 
lithed, yet thac of ſpecial occapancy by the heir at law _ 
continues to this day ; ſuch heir being held to ſucceed to 
the anceſtor's eſtate, not by deſcent, for then he muſt 
take an eſtate of inheritance ; but as an Occupant ſpe- 
ciuly marked out and appointed by the original grant. 
And it ſeems (notwithſtanding the opinion of Black/tone 
to the contrary) that theſe ſtatutes extend to caſes of 
incorporeal hereditaments; although, as has been already 
noticed, before the ftatute, no common occupancy could 
be had of ſuch incorporeal hereditaments. See 2 Comm. 
c. 16, þ, 260; and Chhriſtian's note there; and 3 P. In. 
204—6, with Cox's notes. 

The true ground of occupaacy is, that anciently all 
trials of ticles were by real actions, therefore he who had 
the freehold was one to whom the law had a ſpecial re- 
gard. The ancient law, for many reaſons, did not al- 


c. 15. Beſides, there was reaſon too, that not only he | 
who had right paramount, might know how to try his 
action, but that the lord might know how to avow for 
his ſervices (which were conſiderable things formerly) ; 
he ought to know who was his tenant, therefore the law 
provided there ſhould be a perſon on whom he ſhould 
ao. See Cart. 57: 1 Sid. 346: 1 Lev. 202. Gray v. 
#earcreft, 


The ſubje& and object of the Occupant are only ſack 
things as are capable of occupancy, and not the freehold 
at all ; into which he neither doth, nor can enter ; but 
the law caſts the freehold immediately upon him who 
hath made himſelf Occupant of the land, or other real 
thing whereof he is Occupant, that there may be a tenant 
to the præcipe; per Vaughan Ch. J. Hil. 19 & 20 Car. 2. 
in the caſe of Holden v. Smailbreuke, 

See farther, 27 4/7. 31 : 2 Roll. Abr. 151: Cro. Elix. 
158: 6 Mod. 63, 68. Smartle v. Penbalibæu. 


In ſome caſes where the laws of other nations give 2 
right by occupancy, as in lands newly created, by the 
riting of an iſland in the ſea or in a river, or by the Alla- 
vion or Derelictien of the waters; in theſe inſtances the 
law of England afligns them an immediate owner. For 
Bradien tays, that if an iſland ariſe in the middle 
of a „ive, it belongs in common to thoſe who have 
lands on each fide thereof; but if it be nearer to one 
bank than another, it belongs only to him who 1s pro- 
prietor of the neareſt ſhore. Pract. I 2. c. 2. Yet this 
ſeems only to be reaſonable, where the ſoil of the river 
is equally divided between the owners of the oppoſite 
ſhores ; for if the whole foil is the freehold of any one 
man, as it uſually is whenever a ſeveral fiſhery is claimed, 
there it ſeems jutit (and io is the conſtant practice) that 
the eyotts or little iſlands, ariſing in any part of the 
river, ſhall be the property of him who owneth the piſ- 
cary and ſoil. Sa/k. 637. However, in caſe a new 
iſland riſe in the /n, though the civil law gave it to the 
Occupant, yet ours gives it to the King. Brad. I. 2. c. 2: 
Callis of ſewers 22. And as to lands gained from the 


| ſea, either by alluvien, by the waſhing up of ſand and 


earth, ſo as in time to make terra firma; or by dere- 
licticn, as when the ſea ſhrinks back below the uſual wa- 
ter-mark ; in theſe caſes the law is held to be, that if 
this gain be by little and little, by ſmall and impercep- 
tible degrees, it thall go to the owner of the land ad- 
joining, 2 Rell. Mr. 1720: Dyer 326: For de minimis 
nen curat lex; ard, beſides, theſe owners, being often 
loſers by the breaking in of the ſea, or at charges to 
keep it out, this poſſible gain is therefore a reciprocal 
conſideration for ſuch potlible charge or loſs. But if 
the alluvion or deteliction be ſudden and confiderable, in 
this caſe it belongs to the King; for as the King is lord 
of the ſea, and ſo owner of the ſcil while it is covered 
with water, it is but reaſonable he ſhould have the foil 
« hen the water has left it dry. Calls 24, 28. So that 
the quantity of ground gained, and the time during 
which it is being gained, are what make it either the 
King's or the Subject's property. In the ſame manner if 
a river running between two lord ſhips by degrees gains 
upon the on», and thereby leaves the other dry, the 
owner who loſes his ground thus imperceptibly has no 
remedy ; but if the courſe of the river be changed by a 
ludden and violent flood, or other haſty means, and 
thereby a man loſes his ground, it is ſaid that he ſhall. 
have what the river has left in any other place-as a re- 
compence for this ſudden lofs. Callis 28. 

Of Thixgs Perſonal, to which a title may be obtained 
by Occupency,-- Among theſe B/ack/enrenumerates, 1, The 
goods ot alien enemies: reitraincd, however, to captors 
authorized by public authority, and to goods brought 


| into the country by an alien enemy after a declaration 
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See Utas. | 


OCCUPANT. 


of war, without a ſafe-condutt, See title Alien, and alſo | 
title /:/urance, II. 2. The perſons of priſoners till their 
ranſom is paid; and perhaps in ſome caſes negro ſlaves, 
See this Dictionary, title S/aves, 2. Any thing found 
which does not come under the deſcription of war/7, 
eftrays, wreck, or trea/ure-trove. See thoſe titles. 3. The 
benefit of the z/ements of light, air, and water, as far as they 
are previouſly unoccupied, or as they may be occupied 
without injury to another. Sve title Naauce. 4. Ani— 
mals fer naturæ, under the reſtrictions of the Game. laaus. 
See that title. 5. A ſpecial perſonal property in corn 
growing on the ground, or other emblements; though the 
title to theſe, as Mr. Chri/?iar obſerves, is rather the 
continuation of an inchoate, than the acquiſition of an 
riginal, right. See title Emblements,-6b, 7, Property 
ariling by accgſſen and confuſton of goods ; as to the former 
of which a litile thall be ſaid prefently. As to the latter, 
ſee utle Confificir, property by. 8. Literary Property ; as 
to which ſee this Nictionary under that title, | 
As to property ariliig from acce//ior. By the Roman 
Jaws, if any given corporeal ſubſtance received after— 
wards an accefioa by natural or by artificial means, as 
by the growth of vegetables, the pregnancy of animals, 
the embroidering of cloth, or the converſion of wood or 
meta! into veſſels and utenſils, the original owner of the 
thing was entitled by his right of poſteſſion to the pro- 
perty of it under ſuch its ſtate of improvement, "This 
has alſo long b-en the law of Exglaud; for it is laid 
down in the Year- books, that whatever alteration of 
form any property has undergone, the owner may ſeize 
it in its new ſhape if he can prove the identity of the 
original materials; as if leather be made into gloves, 
cloth into a coat; or if a tree be ſquared into timber, 
or filver melted or beat into a different figure. 5 H. 7, 
15: 12 H. 8. 10. But if the thing itſelf by ſuch ope- 
ration were changed into a different ſpecies, as by mak- 
ing wine, oil, or bread, from another's grapes, olives, 
or wheat, the civil law held, that it belonged to the new 
operator, who was only to make a ſatisfaction to the 
former proprietor for the materials which he had ſo 
converted. '| heſe doctrines are implicitly copied and 
adopted by Bracton, and have ſince been confirmed by 
many reſolutions of the Courts. Pra. l. 2. cc. 2,3: 
Bro. Ab. title Property 23: Moor 20: Poph. 38. It hath 


even been held, that if one takes away and clothes ano- 


the garments ſhall ceaſe to be his property who pro- 
vid:d them, being annexed to the perſon of the child or 
woman. Moor 214. See 2 Comm. c. 25, and the rotes 
the re. | 

OCCUPATION, eccupatio.] Uſe or tenure ; as we 
ſay, ſuch land is in the tenure, or Occupation, of ſuch a 
man, that is, in his poſſe ſſion or management; alio it is 
uſed for a trade or my iter y. Stat. 12 Car. 2 c. 18. Oc- 
cupations at large are taken for purpreſtures, intruſtons 
and uſurpations; and particularly for uſurpation upon the 
King, by the fat. de Bigamis, c. 4: 2 Inft. 272. 

OCCUPAVIT, A writ that lay for him who was 
ejected out of his freehold in time of war; as the writ 
of novel difſeifin lay for one diſſeiſed in time of peace, 
Ing lat. 

OCTAVE, The eighth day after any feaſt, incluſive. 


_ 


OFF 


ODHAL RIGHT; See Texvre, I. i. 

ODIO ET ATIA, Was a writ anciently called 4z.,, 
de bono & malo, directed to the Sheriff to inquire whe. 
ther a man, committed to priſon upon ſuſpicion of mur 
der, were committed on juſt cauſe of ſuſpicion, or only 
upon malice and ill-will; and if upon the inquiſition i; 
were found that he was not guilty, then there iſlued ang. 
ther writ to the Sheriff to bail him. Sce Reg, Oro, 144; 
Brad. lib. 3. cap. 20: Stats. 3 Ed. I. cab. Ii; 28 £4 z. 
cap. 9: S. P. C. 77: 2 inſt. 42: ꝙ Rep. 506. ö 

The party committed, if entitled to be bailed, may 
now have the cauſe of his commitment inquired into, 
and be diſcharged on bail, by ſuing out an 4abeas c 
See this Dictionary, title Habeas Corpus. : 

Blackflone remarks, that according to Bra , /, ; 
tr. 2. c. 8, this writ ought not to be denied to any may ; 
it being expreſsly ordered to be made out gra!7s, with. 
out any denial, by Magna Chara, c. 26: and flat. 
Weſt. 2. 13 E. I c. 29 But the ſtatute of Gone er, 
6 Ed. I. c. 9, retained it in the caſe of killing by mil. 
ad venture or ſelf-defence ; and the fat. 28 Ed. 3. 4. g, 
aboliſhed it in all caſes whatſoever : but as the fa: 
42 Ed. 3.c.1, repealed all the ſtatutes then in being, 
contrary to the Great Charter, Sir Eazrard Coke is 6! 
opinion, that tue writ de Oats ct Alia was thereby revived, 
2 Inſt. 43, 55, 315, See 2 Comm, c. 8. p. 129. 

ECONOMUS, Is ſometimes taken for an advocate 
or defender; as, ſummus ſecularium Economus C ue. 
teter Eccleſiæ. Matt. Par. anno 1245. 

ECONOMIC US, A word uſed for the executor of 
a laſt will and teſtament, as the perſon who had the cco- 
nomy or fiduciary diſpoſal of the goods of the de- 
ceaſed. Hiſt. Dunelm. apud Whartoni Angl. Sacr. far. 1, 
pag. 784. | | | 

OFFENCE, azli2um.] An act committed againſt a 
law, or omitted where the law requires it, and puniſhable 
by it. Wet Symb. Offences are capital or not: capital, 
thoſe for which the offender ſhall loſe his life: not ca- 
pital, where an offender may forfeic his lands and goods, 
be fined, or ſuffer corporal puniſhment, or both; but not 
loſs. of life. H. P. C. 2, 126, 134. Under capital Of- 
fences are comprehended high treaſon, petit treaſon, ard 
feleny. Offences not capital include the remaining part 
of the Pleas of the Crown, and come under che title of 
Miſtemeanors. An Offence may be greater or leſs, 2c- 
cording to the place wherein it is done. Finch 25. But 
the Offence will be in equal degree in them, who are 
equally tainted with it; and thoſe who act and conſent 
thereto, are alike offenders. 5 Rep. 80. See this Die- 
tionary, title M/demeanor,, 

OFFERINGS, Are reckoned among perſonal tithes, 
payable by cuſtom to the parſon or vicar of the pariſh, 
either occaſionally, as at ſacraments, marriages, chril- 
tenings, churching of women, burials, &c. or at conſtint 
times, as at Zafter, Chriſtmas, See Stat. 2 & 3 Ed. b. 
cc. 13, 20, 21. Stat, 32 Hen. 8. cap. 7. F 2, encorces 
the payment of Offerings according to the cuſtom and 
place where they grow due. Vide Ov/ations. 

By flat..2 © 3 Ed. 6. cap. 13. F 10, all perſons who 
ought to pay Offerings, ſhall yearly pay to the arſon, 
vicar, proprietary, or their deputies, or farmers of the 
pariſhes where they dwell, at ſuch four Offering-days as 


heretofore, within the ſpace of four laſt years paſt, uo 1 
cen 


OFF 


been accuſtomed, and in default thereof fliall pay for 
their ſaid Offerings at Zafer following. 

The four Offering-days are Chri/{mas, Eafter, Whit- 
ſuntide, and the Feaſt of the dedication of the pariſh- 
church. Git/: 739. LY s 

OFFERINGS OF THE EING. All Offerings 
made at the Holy Altar by the King and Queen are diſ- 
tributed amongit the poor by the dean of the chapel : 
there are twelve days in the year called Ofzring Days, 
as to theſe Offerings, viz. Chritmas, Faſter, Whitſunday, 
All Saints, New Year's Day, Twelfth Day, Candlemas, 
Amunciation, Aſcenſion, Trinity Sunday, St. John Baptiſt, 
and Michaelmas Dcy : all which are high feſtivals, Lex 
Conflitutionis, 184. | 


The Offering commonly made by James I. was a 
piece of gold, having on one fide the portrait of the 
King kneeling before the altar, with four crowns before 
him; and circumſcribed with this motto, Sud retribuam 
Demino pro omnibus gue tribuit mihi? and on the other 
fide, alamb lying near a lion, with this inſcription, Cer 
contritum & humiliatum nem deſpiciet Deus. bd. 

OFFERTOKIUM, A piece of ſilk or fine linen, 
uſed to receive and wrap up the offerings or occaſional 
oblations in the church. Statut. Eccl. F. Pauli, Londen, 
MS. fol. 39. Sometimes this word ſignifies the offerings 
of the faithful; or the place where they are made or 
xept; ſometimes the ſervice at the time of ſacrament, 
the Ohertory, &c, See Common Prayer in the Commu— 


nion ſervice. 
OFFICE. 


Ore1civm.)] That function by virtue whereof a 
man hath ſome employment in the affairs of another, as 
of the King, or of another perſon. Coavell. 

Offices are claſſed, by Blackftone, among incorpo- 
rea! hereditaments ; and an Office is defined to be, a 
right to exerciſe a public or private employment, and 
to take the fees and emoluments thereunto belong- 
ing; whether public as thoſe of magiſtrates, or private 
as of bailiffs, receivers, or the like. 2 Comm. c. 3. p. 36. 

It is ſaid, that the word effcium principally implies a 
duty, and in the next place the charge of ſuch duty; 
and that it is a rule, that where one man hath to do 
with another's affairs againſt his will, and without his 
leave, that this is an Othce, and he who is in it 1s an 
officer. Carth. 478. 

There is a difference between an Office and an employ- 
ment, every Office being an employment ; but there are 
employments which do not come under the denomination 
of Offices; ſuch as an agreement to make hay, plough 
land, herd a flock, c. which differ widely from that of 
ſteward of a manor, Cc. 2 Sid. 142. 

By the ancient common law, officers ought to be honeſt 
men, legal and ſage, © gui melias ſciant & poſſint officio 
illi intendere; and this, ſays Lord Cote, was the policy 
of prudent antiquity, that officers did ever give grace 
to the rs and not the place grace the officer. 2 1. 
32, 450, 

_ Officers are diſtinguiſhed into civil and military, ac- 
cording to the nature of their ſeveral truſts. Carth. 479. 
Otticers are public, or private; and it is faid, that 


| Every man is a public officer who hath any duty con- 


cerning the public; and he is not the leſs a public offi- 
N authority is confined to narrow limits; be- 
ol. II. | | 


— 


OFFICE. 


cauſe it is the duty of his Office, and the nature of that 
duty, which makes him a public officer, and not the ex- 
tent of his authority. Carth. 479. 

Alſo offices are diſtinguiſhed into ancient Offices, and 
thoſe which are of a new creation; and herein it is ob- 
ſervable, that conſtant uſage hath not only ſanctioned the 
firſt eſtabliſhment of ſuch ancient Offices as have exiſted 
time out of mind, but alſo hath preſcribed and ſettled 
the manner in which they have exiſted and are to con- 
tinue to exiſt ; in what manner to be exerciſed, how to be 
diſpoſed, Sc. 9 Co. 97: Cro. Eliz, 636: 2 Roll. Abr. 
182: Cro. Car. 513: 1 Show. 436. 

There is alſo another diſtinction of Offices into judi- 
cial and miniſtetial; the firſt, relating to the adminiſtra- 
tion of juſtice, or the actual exerciſe thereof, muſt be 
executed by perſons of ſufficient capacity, and by the 
perſons themſelves to whom they are granted ; and 
herein alſo ancient uſage and cuſtom muſt govern. 
1 Ton. 109: Dav. 35 : 9 Co. 97. 


I. Ve hath a Right to crate and grant, or aſign an 
Ofice; and how and to whom ; and of one Of. 
ce being incident to, or compatible with, another. 


II. Of the Offence of buying and ſelling an Office, and 
what Offices are probivited to be thus diſpoſed of. 
III. What Remedies a Perſon, having a Right to an Of 
fice, muſt purſue, to be let into the Enjoyment of it, 

and how a Diſturbance is puniſhable, 


IV. Of the Ferfviture of an Office ; and where, for Cor- 
| ruption, Bribery, Extortien, and oppreſſive Pro- 
ceedings, Officers are puniſbable. 


I. Taz Kins is the univerſal Officer and diſpoſer of 
juſtice within this realm, from whom all others are ſaid 
to be derived; yet he cannot create a new Office incon- 
ſiſtent with our conſtitution, or prejudicial to the Sub- 
jet. 12 Co. 116: 1 Roll. Rep. 206: Carth. 478. See 
title Xing. | 

A man may have an eſtate in Offices either to him 
and his heirs, or for life, or for a term of years, or du- 
ring pleaſure only ; ſave only that Offices of public truſt 
cannot be granted fora term of years, eſpecially if they 
concern the adminiſtration of juſtice, for then they might 
perhaps veſt in executors or adminiſtrators. 9 Rep. 97. 
Neither can any judicial Office be granted in reverſion, 
becauſe though the grantee may be able to perform it at 
the time of the grant, yet before the Office falls he may 
become unable and inſufficient; but miniſterial Offices 
may be ſo granted, for theſe may be executed by de- 
puty. 11 Rep. 4. 

There are three things, ſays Lord Coke, which have 
fair pretences, yet are miſchievous; 1ſt, new Courts; 
2d, new Offices; zd, new Corporations for trade: and 
as tonew Offices, either in Courts or out of them, theſe 
cannot be eredted without act of parhament ; for that, 
under the pretence of common good, they are exerciſed 
to the intolerable grievance of the Subject. 2 If. 540. 

An Office granted by letters patent for the ſole mak- 
ing of all bills, informations, and letters miſſive in 
the Council of Jord, was held unreaſonable and void. 
1 Jon. 231. 

One Chute petitioned the King to erect a new Office 


for regiſtering all ſtrangers within the realm, except 


X x merchant 


* IS 4 ws 


IRIS > 4.5 n — — ͤ =o — en, 


DE — * * oO : 8 
- — 4 n on ee WHATS =o” 2 IWF 7 


S — 6 
e r 
- _ Fg. " 3 


OFFICE I. 


merchant- ſtrangers, and to grant the Office to the peti- 
tioner with or without a fee; and it was reſolved by all 


the Judges, that the erection of ſuch new Office for the 


benefit of a private perſon was againſt all law, of what 
nature ſoever. 1 Co. 116; and ſeveral cafes there cited 
to this purpoſe. | 

The King cannot grant to any perſon to hold a Court 
of Equity, though he may grant euere placita; for the 
diſpenſation of equity is a ſpecial truſt committed to the 
King, and not by him to be intruſted with any other, 
except his Chancellor, Hob. 63. | 

The grant of an Office, generally, may be made to any 
perſon whom the King pleaſes, for the King has an in- 
tereſt in his Subject, and a right to his ſervice ; and 
therefore an information lies againſt him who refuſes 
an Office being duly elected; and he ſhall not be excuſed 
for his en. to qualify himſelf according to law. 
1 Salk. 168. But ſee titles Diſenter; Papiſt. 

A woman may be an officer, Thus the grant of any 
Office of government which may be exerciſed by de- 
paty is good, as Regent of the kingdom; ſo of the 

eeper of a caſtle, Foreſter, Gaoler, Commiſſioner of 


ſewers, Sexton, and Overſeer of the poor. See Com. 


Dig. title Officer (B). So an Office of inheritance may 
deſcend or be granted to a woman, as the Oſſice of Zar/- 
Marſpal; Cum. Dig.— or Lord Great Chamberlain of Eng- 
land. Bro. P. C. 

Wherever one Office is incident to another, ſuch inci- 
dent Office is regularly grantable by him who. hath the 
principal Office; and on this foundation it hath been 
eld, that the King's grant of the Office of County-clerk 
was void, it being inſeparably incident to the Office of 


Sheriff, and could not by any law or contrivance be 


taken away from him. 4 Co. 32. Mitton's caſe. 

So the Office of chamberlain of the King's Bench pri- 
ſon is inſeparably incident to the Office of marſhal ; there- 
fore a grant of the Office of marſhal, with a reſervation of 
the Office of chamberlain, is void. 1 Salk. 439: 1 Leon. 
320, 321. | | 

So it hath been reſolved, that the Office of Exigenter 
of London and other counties in England, 1s incident to 
the Office of Chief Jullice of C. B. and therefore a 
grant thereof by the King, though in the vacancy 
of a Chief Juſtice, is null and void. Dyer 175. a. 
fl. 25: 1 And. 152: and fee Show, Par. Ca. Sir Row- 
land Helt"s caſe. 

Lord Coke ſays, that the Juſtices of Courts did ever 
appoint their clerks, ſome of which after, by prelcrip- 
tion, grew to be Officers in their Courts ; and this right 
which they had of conſtituting their own otticers, is tur- 
ther confirmed to them by far, Wet. 2. 13 E. 1. ft. 1. c. 30. 
The reaſons are; iſt, For that the law ever appoints 
thoſe who have the greateit knowledge and {kill to 
perform that which is to be done. 2uly, The officers 
and clerks are but to enter, inrol, or effect that which 
the Juſtices adjudge, award, or order; the inſufficient 
doing whereof maketh the procecding of the Juſtices 
erroneous; than which nothing can be more diſhonour- 


able and grievous to the Juſtices and prejudicial to the | 


party. 2 Inſt. 425: 4 Med. 173. 

If two offices are incompatible, by the acceptance of 
the latter, the firſt is relinquiſhed and vacant; even 
though it ſhould be a ſuperior Office. 2 Term Rep. 81. 
The ſubſequent acceptance of an incompatible Office 
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vacates that which was previouſly held, whether ſupe- 


rior or inferior. See 2 Term Rep. 8: and Doug, 398, 


in u. R. v. Godin. 


II. Tas taking or giving of a reward for Offices of 2 
public nature is ſaid to be bribery ; and nothing can be 
more prejudicial to the good of the public, than to have 
places of the higheſt concern, (on the due execution 
whereof the happineis of both King and People de- 
pends,) diſpoſed of, not to thoſe who are molt able to 


execute, but to thoſe who are moſt able to pay for them 


nor can any thing be a greater diſcouragement to in- 
duſtry and virtue, than to ſee thoſe places of truſt and 
honour, which ought to be the rewards of thoſe who by 
their induſtry have qualified themſelves for them, con- 
ferred on ſuch who have no other recommendation but 
that of being higheſt bidders ; neither can any thing be 
a greater temptation to officers to abuſe their power by 
bribery and extortion, and other adts of injuſtice, than 
the conſideration of the great expences they were at in 
gaining their places, and the neceſſity of ſometimes 
{training a point, to make their bargain anſwer their 
expectations. 2 luſt. 148: 1 Hawk. F. C. It is ſaid to 
be malum in ſe, and indictable at common law. Ney 102: 
Moor 781. : 

For which reaſons, among many others, it is expreſoly 
enacted by „at. 12 R. 2. c. 2, that the chancellor, trea- 
ſurer, keeper of the Privy ſeal, ſteward of the King's 
houſe, the King's chamberlain, clerk of the rolls of the 
juſtices of the one Bench and of the other, barons of the 
Exchequer, and all others who ſhall be called to ordain, 
name, or make jultices of the peace, ſheriffs, eſcheators, 
cuſtomers, comptrollers, or any other officer or minitter- 


of the King, ſhall be firmly worn that they ſhall not 


ordain, name, or make any of the above-mentioned ofi- 
cers for any gift or brokage, favour or affection; nor 
that none who ſueth by himſelf, or by others, privily or 
openly, to be in any manner of Office, ſhall be put in the 
ſame Office, or in any other; but that they make all ſuch 
officers and miniſters of the beſt and moſt lawful men, 
and ſufficient, to their eſtimation and knowledge. 

And by fat. 4 II. 4.c.5, it is enacted, that no She- 
riff ſhall let his bailiwick to farm to any man for the 
time he occupicth ſuch Office. 

But the priccipal ſtatute relating to this matter is Har. 
5 & 6 Ed. 6. c. 16; whereby it is enacted, That if any 
perſon bargain or ſell any Office, or deputation of any 
Office, or any part of any of them, cr reccive any mo- 
ney, fee, c. directly or indirectly, or take any promiie, 
Sc. to receive any money, Oc. directly er indirectly, 
for any Office, or for the deputation of any office, or 
any part of any of them; or to the intent that avy per- 
ſon ſhould have, exerciſe, or enjoy any office, or ti de- 
putation of any Office, or any part of any of them, 
which ſhall in anywiſe concern the adminiſtration cr 
execution of juſtice, or the receipt, Cc. of any of tne 
King's treaſure, &c. or the keeping of any of the 
King's towns, Cc. being for a place of ſtrength and 
defence; or which ſhall concern or touch any clerkſhip 
to be occupicd in any manner of Court of record where- 
in Juſtice is to be miniſtered ; that then every perſon 
that ſhall ſo offend ſhall not only loſe and forfeit all hi“ 
and their right, intereſt, and eſtate, in or to any of the 
ſaid Office or Offices, &c. but alio perſons who ſhall 
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give or pay any ſun of money, Se. or mall make any 
promiſe, Sc. ſhall immediately be adjudged a diſabled 
perſon in the law to all intents and purpoſes to have, Oc. 
the {aid Office, Sc. 

« [tis further enacted, That bargains, ſales, promiſes, 
bonds, agreements, covenants, and aſſurances ſhall be 
void to and againſt him and them by whem any ſuch 
bargain, Cc. ſhall be made. 

« Provided always, That this ac ſhall not extend to 
any Office whereof any perſon is ſciſed of any eflate of 


© inheritance, nor to any Cfice of parkerſhip, or of the 


keeping of any park-houte, maror, garden, chale, or 
foreſt, or to any of them, 

« [tis alſo provided, That this act {hall not be pre- 
judicial to the Chief Juſtices of the King's Bench or 
Common Pleas, or the Juſtices of aſſiſe; but that they 
may do in every behalf, concerning any Office to be 
given or granted by them, as they might have done 
before the making this act.“ 

In the conſtruction of this laſt mentioned ſtatute, the 
following opinions have been holden : 

The Office of Chancellor, Regiſtrar, and Commiſſary 
in Eccleſiaſtical Courts are within the meaning of the 
ſtatute; inaſmuch as thoſe Courts do not only deter- 
mine matters which are brought before them pro /alute 
anime, but allo have the deciſion of diſputes concerning 
the lawfulneſs of matrimony, and legitimation of chil- 
dren, which touch the inheritance of the Subject; and 
alſo hold plea of legacies and tithes, Cc. in which re- 
ſpeQs they are Courts of juſtice. Co. Zac. 269: 3 I. 
148: 12 Co. 73: Salk, 468: 3 Lev. 287: 2 Vent, 
157. 267. i | 

Offices in fee are out of the ſtatute; for if the King 
be ſeiſed in fee of a bailiwick, and he demiſe the ſame 
to 4. who demiſes to B. rendering, Oc. the demiſe to B. 
is not within the ſtatute ; for Offices in fee being excepted 
out of the ſtatute, under-leaſes of ſuch Oflices are alſo 
excepted incluſively. 2 Lev. 151. 

The place of cofferer is within this ſtatute, and a per- 
ſon having once purchaſed this place is for ever diſabled 
to enjoy the ſame; and the King is bound by this ſta- 
tue, and could not difpenſe with it by any non ob/tante. 
3 Bulſt, qi: Co. Lit. 234: Cre. Jac. 385. 

The ſale of a bailiwick of a hundred is not within the 
ſtatute, ſor ſuch an offence doth not concern the admi- 
niftration of joſtice, nor is it an Office of truſt, 4 Leon, 
33: 4 Med. 223. 

ſeat ia the Six-clerks? Office is not within the ſtatute, 
being a miniſterial Office only; and they are but under 
clerks, who have ſo much a ſheet for copying, &c. but 
one Judge held it not ſaleable at common law for the 
following reaſons: 1ſt, Diſcouragement of merit and 
induſtry. 2dly, It occaſions extortion and exaction of 
exceſive fees. 3dly, From its being a great charge to 
ſaitors. ꝗthly, It exempts the perſons, who enter, by 
theſe means, in a great meaſure, from the due regu- 
lations under which they ought to be; for they are not 


lo eafily removed, as if they were at the will of him who | 


hath the diſpoſal of them. Paſch. 26 Car. 2. in C. B. 
Sparrow v. Rexnolds, 

This ſtatute doth not extend to military officers ; and 
fat. 7 N. M. which requires, that every commiſſion 
ollicer, before his commiſſion is regiſtered, ſhould take 


the oath there mentioned, that he had not direaly or in- 
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directly given any thing for procuring the commiſſion 


but the uival fees, extended only to horſe, foot, and dra- 
goons, but not to the marines. Preced. Chanc. 199. 


The ſale of the deputation of the Office of Provoſt- 


Marſhal of Jamaica is not within this ſtatute, becauſe 
this ſtatute does not extend to the plantations, 4 Mod. 
222: Salt. 411: 2 Mod. 45. S. P. undetermined; and 
there ſaid arguendo, that fo good a law ſhould have as 
extenſive a conſtruction as poſſible. 

In a writ on a judgment in Ireland, it was held clearly 
that the Office of clerk of the Crown, and clerk of the 
peace, was within the ſtatute ; but chat this law did not 
extend to Ireland, not being enacted there. Trin. 9 Geo. 2. 
in B. R. Maccarty v. Wickford. | 

One who makes a contract for an Office, contrary to 
the purport of this ſtatute, is ſo far diſabled to hold the 
ſame that he cannot at any tim* during life be reſtored 
to a capacity of holding it by any grant or diſpenſation 
whatſoever. Heb. 75: Co. Lit. 234: Cro, Car. 361: 
Cro. Jac. 386. 

Where an Office is within the ſtatute, and the falary 


is certain, if the principal make a deputation, reſerving 


a leſſer ſum out of the ſalary, it is good; fo if the pro- 
fits be uncertain ariſing from fees, if the principal make 
a Ceputation, reſerving a certain ſum out of the fees and 
profits of the Oflice, it is good: for in theſe caſes the deputy 
by his conſtitution is in place of his principal, yet he has no 
right to his fees, they ſtill continue to be the principal's ; 
ſo that as to him it is only reſerving a part of his own, 
and giving away the reſt to another; but where the re- 
ſervation or agreement is not to pay out of the profits, 
but to pay generally a certain ſum, it muit be paid at 
all events; and a bond for performance of ſuch agree- 
ment is void by the ſtatute. Salt. 458: 6 Mod. 234: 
Comb. 356. 

This being a public law, the judges ex eficio are to 
take notice of it; but yet it ſeems the more regular 
and ſafe way to plead it: but it hath been reſolved, that 
a perſon in pleading this ſtatute need not alledge that 
the party againſt whom it is pleaded is not within any of 
the proviſoes or exceptions in the ſiatute ; but that if he 
be, it muſt come on his ſide to ſhew it. Trix. 9 Geo. 2. 


in B. R. Maccarty v. Wickford. Sed queere ? Allo wide 


2 And. 55, 107 : Ld. Raym. 1245. 


III. Ir is held clearly, that an aſſiſe lay at common 
law for an Office, and that therefore though the ſtatute 
of Meß. 2. 13 Ed. 1. ft. 1. c. 25, ſpeaks only cf Offices 
in fee, yet an aſſiſe lies for an Office in tail, or ſor life; 
but this is to be underſtood of Offices of profit, for of 
an Office of charge and no profit an aſſiſe doth not lie. 
8 Co. 47. a: 2 Inf. 412. 

But a man ſhall not have an aſſſe of the whole Office, 
unleſs he be diſſeiſed of the whole; yet if a man be diſ- 
ſeiſed of parcel of the profits of an Office, he may have 
an aſſiſe tor that parcel only. 8 Co. 49.6: 2 IA. 412. 

In an aſſiſe for an Office newly erected and conſti- 
tuted, the demandant in his plaint muſt new what fee or 
profit is granted for the exerciſe thereof; for this 
Office cannot have a fee or profit appurtenant to it, as 
an ancient Office may, and for an Office without fee or 
profit no aſſiſe lies. 8 Co. 49. 

Bot in aſſiſe for an ancient Office, the demandant in 
his plaint need not ſhew what fee or profit is belonging 
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to it, for it ſhall be intended there is ſome fee or profit. 
8 Co. 49. ; 

In an aſſiſe for an Office, the demandant muſt ſhew a 
ſeiſin; but it hath been held, that taking 34. for a 
capias againſt B. is ſufficient ſeiſin of the office of Filazer 
de banco, 1 Roll. Abr. 270. 

Alſo in an aſſiſe for an Office, the demandaat in his 
patent muſt ſet forth a title. 3 Mod. 273. : 

An aſſiſe lies for the Office of Regiſtrar of the Admi- 
ralty; for though their proceedings are according to 
the civil law, yet the right of their Office is determin- 
able at the common law: ſo of the maſterihip of an hoſ- 
pital, being a lay fee. 8 Co. 47: 2 inſt. 412: 11 Co. 
99. b: Dyer 152. 


A man may bring an action on the caſe for the profits 


of an Office, though he never had ſeiſin. 1 Med. 122. 


And, in general, an action by a perſon claiming an Office 
againſt the perſon in actual poſſeſſion, and receiving the. 


fees, is now perhaps the moſt eligible method that can 


de purſued to try the queſtion of right. 

If the King grant the Office of Comptroller of the 
cuſtoms to A. and B. durante beneplacito, and A. dies, 
and afterwards the King grants the ſaid Office to C. 
and yet B. under pretence of ſurvivorſhip, exerciſes the 
ſaid Office, and receives the profits thereof; C. may 
have an indebitatus af/umffit for ſo much money had and 


received to his uſe. 2 Mod. 260. See 2 Lev. 108: 1 Med. 


122: and further, title Mandamus, 


IV. Ir is laid down in general, that if an officer acts 
eontrary to the nature and duty of his Office, or if he 
refuſes to act at all, that in theſe caſes the Office is for- 
feited. 11 Ed. 4.1.6: 2 Roll. Abr. 155. 

But herein it will be neceſſary to conſider more mi- 
nutely what ſhall be ſaid to be ſuch acts as are contrary 
to the duty of his Office; and how far the ſame (whether 
they are acts of omiflion or commiſſion) amount to a for- 
feiture ; wherein it hath been clearly agreed, that a 
gaoler by ſuffering voluntary eſcapes, by abuſing his pri- 
ſoners, by extorting unreaſonable fees from them, or by de- 
taining them in gaol after having been legally diſcharged 
and paid their juſt fees, forfeits his Office; for that in 
the grant of every Office it is implied, that the grantee 
execute it faithfully and diligently. Co. Litt. 233: 
9 Co. 50: 3 Med. 143. 

If a gaoler leave his priſon door unlocked, and the 
priſoners eſcape, jt is not only a negligent but a volun- 
tary eſcape. Cro. Car. 492. 

But it is held, that one negligent eſcape is not a for- 
feiture, though a voluntary one is, but that two negli- 
gent eſcapes amount to a forfeiture. 39 Hen. 6. 33: 
2 Roll. Abr. 195: 2 Vern, 173: and fee flat. 8 & 9 
W. g. cap. 27 ; this Dictionary, title Gaoler. 

There are, ſays Lord Coke, three cauſes of forfeiture 
or ſcizure of Offices by matter in deed. 1ſt, By abuſer. 
2dly, Non-uſer, 3dly, Refuſal, | 

1ſt, Abuſer; as by a marſhal or other gaoler's per- 


' mitting eſcapes. 


2dly, By Non-uſer; in which there is this difference, 


when the Office concerns tne admiciſtration of juſtice or 


the commonwealth, the officer ex officio ought to attend 
without requeſt, there by non-uſer or non-attendance the 
Office is forfeited ; but where an officer is not obliged 
to attend, but upon demand or requeſt made by him | 
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whole officer he is, there without ſuch demand or requeſt 
there can be no forfeiture; and herein alſo Lord Cole 
in another place takes the following diverſity, viz. that 
non-uſer, of itſelf, without ſome ſpecial. damage, is no 
forfeiture ef private Offices, but that it is otherwiſe of 
a public one, which concerns the adminiſtration of juſtice, 

. 3dly, As to refuſal, he ſays, that in all cafes where an 
officer is bound upon requeſt to exerciſe his Office, if 
he does not do it upon requeſt, he forteits it; as if the 
ſteward of a manor be requeſted by the lord to hold a 
Court, if he does not do it, it 1s a forfeiture. 6 Co, 50: 
Co. Litt. 233. 6. 

It conditions in law, which are annexed to Offices, be 
not obſerved and fulfilled, the Office is loſt for ever, for 
theſe conditions are as ſtrong and binding as expreſs con- 
ditions ; therefore if the Ofiice of foreſter, Oc. deſcend 
to an infant or feme covert, (where by law they may ſo 
deſcend,) and theſe are not exerciſed by ſufficient deputies, 
they become forfeited. Co. Litt. 233. 6: 8 Co. 44: Cre, 
Car. 556: Hard. 11. 

Inſufficiency is an original incapacity which creates the 
forfeiture of an Office; ſo if a ſuperior puts in a deputy 
into an Office, which may be exerciſed by deputy, who tz 
ignorant and unſkilful, this is a forfeiture of the Office. 
4 Med. 29. arguendo. | 

If the King grants an Office in any of the Courts at 
Wefminſter, the judges may remove an oflicer for inſuf. 
ficiency, and they are the proper judges of his abilities, 
4 Mod. 30. arguendo. Where an officer may be removed, 
but not abridged of his fee, fee 1 Rell. Rep. 82-3, 

A Filazer of C. B. being abſent two years, and hav. 
ing farmed out his Office from year to year, without i- 

- cence of the Court, was diſcharged by the Chief ]u- 
tice, ex afenſu ſacicrum ſuorum, by word, ſpoken openly in 
Court; and though there was no record made of the 
diſcharge, nor no legal ſummons for him to anſwer to any 
accuſation, yet the diſcharge was held good. Dir 
114. 6. pl. 64: 1 Roll. Abr. 155. 

An officer was turned out, becauſe that he fuliawit gc- 


| dam recorda contra off cit ſai debitum; and it was objetted, 


iſt, That it was not certain enough, becauſe not ſhevn 
what records; to which the Court anſwered, that it 
would be prolix, and then he having ſpoiled the te- 
cords, they are not perhaps to be had. zdly, IThat it 
may be he did it by chance, and not wilfully ; to which 
the Court ſaid, that the conclulion contra officis ſur ibis 
tum includes that. 1 Kc. 597. 

But if the King grat ts an Office which concerns tru! 


Office is forfeited to the King; for he cannot make one 
occupy in common with another. Pogo. 180, 

Wherever an officer, who holds his Office by patent, 
commits a forfeiture, he cannot regularly be turned out 
without a /tire facias, nor can he be faid to be com- 
pletely outted or diſcharged without a writ of diſcharge ; 
for his right appearing of record, the ſame mult be de- 
feated by matter of as high a nature. But for this ſee 
Dyer 155, 198, 211: 9 Co. 98: Co. Litt. 233: Cr. 
Car, 60, 61: 1 Sid. $1, 134: 8 Co. 44. : 1.2% 
Abr. 580: 3 Med. 335: 3 Lev. 288. 

All officers are puniſhable for corruption and oppteſ- 
ſive proceedings, according to the nature of the offence, 
either by indictment, aitachment, action at the ſuit of 


the party injured, loſs of their Office, Cc. 6 Meg. 96. 
at 


and diligence to two, and one is attainted, the entire 
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But beſides the puniſhment by indictment, Cc. all 
Courts of record have a diſcretionary power over their 
officers, and are to ſee that no abuſes are committed by 
them, which may bring diſgrace on the Courts them- 
ſelves: the Court of King's Bench, by the plenitude of 
its power, exerciſes a ſuperintendency over all inferior 
Courts; and may grant an attachment againſt the judges 
of ſuch Courts for oppreſſive, unjuſt, or irregular practice, 
contrary to the obvious rules of natural juſtice. Dyer 
218: Palm. 564 : 1 Salk. 210. 

As to extortion by officers, it is ſo odious, (bein 
more heinous, as Lord Coke ſays, than robbery, as it is 
uſually attended with the aggravating fin of perjury, ) 
that it is puniſhable at common law by fine and impri- 
ſonment, and alſo by removal from the Office in the 


cxecution whereof it was committed; and is defined to 


be, the taking of money, by any officer, by colour of his 


Office, either where none is due, or not ſo much is due, 


or where it is not yet due. Co. Litt. 368.6: 2 Inft. 209: 
10 Co. 102: 2,Rell, Abr. 32, 57: Cro. Car. 438, 448: 
Raym. 315. 

But the ſtated and known fees allowed by the Courts 
of juſtice to their reſpective officers, for their labour and 
trouble, are not reſtrained by the Common Law, or by 
the ſtatute of Ven. 1. Therefore ſuch fees may be le- 
gally demanded, without danger of extortion. 21 Her. 7. 
17: Co. Litt. 368. See further this Dictionary, titles 
Extortion ; Fees ; Bribery, 

In general, all wilful breaches of the duty of an Of- 
fice are forfeitures of it, and puniſhable by fine, &c. 
for ſince every Office is inſtituted, not for the fake of the 
oticer, but for the good of ſome other, nothing can be 
more juſt than that he, who either neglects or refuſes to 
anſwer the end for which his Office was ordained, 
ſhould give way to others who are both able and will- 
ing to take care of it, and that he ſhould be puniſhed for 
his neglect or oppreſſive execution; but the particular 
inſtances wherein a man may be ſaid to act contrary to 
the duty of his Office, though various, are yet ſo gene- 
rally obvious, that it is needleſs to enumerate them. Co, 
Litt. 233. 234. 

For further matter connected with this title ſee this 
Dictionary, titles Mandamus; Que Warranto, &C. 

See allo 2 Injt. 43: Cro. Car. 491: 3 Hod. 146: 
9 Co. 50. a: Cro. liz. 38%: 1 Aud. 29: Poph. 117: 
Meor 707 © 2 Med. 121: Cre. Jac. 17,18: 11 Ed. 4. l: 
20 Ed. 4. 56: 39 Hen. 6. 32: 22 A. 34: 8 H. 4. 18: 
2 H. 7 11: 14 Hen. 7. 1: 2 Rell. Abr. 155: 7 Co. 34: 
Poph, 119: 1 Lev. 71:  Raym. 215: 3 Lev. 288: 
3 Med. 1,6: Shin. 114: 2 Vern. 189, 269: Bridgm. 27: 
Piowd. 378: 1 Sid. gt, 94, 152: 1 Lev. 78: 1 Keb. 
349: Raym. 94 : 5 Med. 431 : Carih. 438: 4 It. 200: 
Mer 808. 

OFFICE FOUND, Is where an inquiſition is made 
to the King's uſe, of any thing by virtue of his Office 
who inquireth, and it is found by the inquiſition. In 
this ſignification it is uſed in Hat. 33 H. 8. c. 20 Staund- 

Ford's Prereg. pag. 60; where to traverſe an Ottice, is to 
traverſe an inquiſition taken of Office; aud to return an 
Office, 1s to return that which is found by virtue of the 
Office. Kitch. 177. 

Thyre are two kinds of Offices iſſuing out of the Ex- 
chequer by commiſflion, viz. an Office to entitle the 


King in the thing inquired of, and an Office of in- [ 


OLY 


ſtruction. 6 Rep. 52. The Office of entit!ling doth veſt 


the eſtate and poſſeſſion of the land, Sc. in the King, 
who had therein before only a right or title; as where an 
alien purchaſes lands, a perſon is attaint of felony, or 
the like; and the other Office is where land is veſted 
and ſettled before in the King, but the particulars there- 
of do not appear upon record. 4 Rep. 58: Plowd, 
434. The efte& of this Office is, that the King, from 
the time of finding, ſhall be anſwered the profits with- 
out entry, Sc. 5 Rep. 32: 10 Rep. 115. It any Office 
be wrongfully found, thoſe who are grieved may be re- 
lieved by a traverſe, or monſtrans de droit, by pleading 
or petition ; for every Cflice is in nature of a declaration, 
to which any man may plead, and eitherdeny or confeſs, 
Sc. Plowd. 448: Bro. 506. Where Offices are found 
before the eſcheators, they muſt be delivered by inden- 
ture under the hands and ſeals of the jurors. Dyer 170. 
See title Inqueſt of Office. 

OFFICIAL, gficialis] In the ancient civil law, ſig- 
nifies him whois the miniſter of, or attendant upon, a ma- 
giſtrate. In the canon law, it is he to whom any biſhop 
generally commits the charge of his ſpiritual juriſdiction z 
and in this ſenſe there is one in every dioceſe called Ofi- 
cialis Principalis, whom the law ſtyles Chancellor; and the 
reſt, if there are more, are by the canoniſts termed C/ 
fictales feranei, but by us Commiſſaries. In our ſtatutes, 
this word ſignified properly him whom the archdeacon 
ſubſtitutes for the executing his juriſdiction. The arch- 
deacon hath an Official or church-lawyer to aſſiſt him, 
who is judge of the archdeacon's Court, Vood's Inft. 


30, 505. 

OFFICIARIS NON FACIENDIS VEL AMO- 
VENDIS, A writ directed to the magiſtrates of a cor- 
poration, requiring them not to make ſuch a man an of- 


kcer, or to put one out of the Otſice he hath, until inquiry 


is made of his manners, Sc. Reg. Orig. 126. 


OFFICIUM CURTAGII PANNORUM, Granted 
to William Oſborne, anno 2 Ed. 2. Extract. Fin. Cancell. 


_ OIL, The lord mayor of London, and the maſter and 


wardens of the tallow-chandlers* company, are to ſearch 


all Oils brought to Lenden; and if any is deceitfully 


mixed, they may throw it away, and punith the offend- 


ers : and head officers in corporations have like power, 
Stat. 3 Hen. 8. cap. 14. 


No lamps to be uſed in private houſes but of fiſh Oil. 


8 Aur. c. 9 F 18. See title Candles. 


OLD JURY, Vetus Tudai/mus.) The place or ſtreet 


where the Jews lived in Londen. See Jews. 
OLD STILE ; See Tar. 


OLFERON LAWS, .Uarenjes Leges.] The laws of 


Kin Rich. I. relating to maritime aiiairs, fo called, be- 


cauſe made by him when he was at Olen; which ts an 


iſland lu ing in the bay of Acquzzazn, at the mouth of tue 
river Charent, and now belongs to the French King. Co. 
Liit. 260. Uheſe laws are recorded in the Black Buok 
of che Admiralty, and are accounted the moſt excellent 
compoſition of Sea Laws in the world. See Seiden: 
Mare Clauſum, 222,254 : | Comm. 418: 4 Comm. 423: 


and this Dictionary, title Na. 


OLYMPIAD, Olympzias.] An account of time among 
the Greeks, conſiſtiug of four complete years, ban gits 
name ſrom the Olympic games, which were ke; i eviiy 
fourth year, in honour of Jupiier Olympias, near the 
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city of Ohmpia; when they entered the names of the 
conquerors on public records. The firſt Oly-piad be- 


gan in the year 3938 of the Julian period, 505 years 


after the taking of Troy, 776 beſore the birth of Chriſt, 
and 24 years before the founding of Rome. AMthelred, 
King of the Engliſb Saxons, computed his reign by Olym- 
Finds. Spelm, 
OMISSIONS, Are placed among crimes and of- 
fences; and Omiſſion to hold a Court-leet, or not ſwear 


ing officers therein, &c. is a cauſe of forfeiture. Omiſ- 


lions in law proceedings render them vicious and de- 
fective; wide title Amendment ; Office. 

ONCUNNE, Sax. Oz cunnen.] Accaſatus. Leg. Al- 
fred, c. 29. 

ONERANDO PRO RATA PORTIONIS, A writ 
that lies for a joint-tenant, or tenant-in-common, who 
is diſtrained for more rent than his proportion of the 
land comes to. Reg. Orig. 182. See title Foint-tenants. 

O. NI. It is the courſe of the Exchequer, as ſoon 
as the Sheriff enters into and makes up his account 
for iſſues, amerciaments, and mean proſits, to mark 


upon each head O. Nr; which denotes Oxeratur Ni ba- 


beat ſuffcientem exonerationem, and preſently he becomes 
the King's debtor, and a debet is ſet upon his head; 


whereupon the parties parawaile become debtors to the 


Sheriff, and are diſcharged againſt the King, Oc. 4 1. 


116. See title Sherif. 
ONUS EPISCOPALE, Ancient cuſtomary payments 


from the clergy to their dioceian biſhop, of ſynodals, 


entecoſtals, Sc. Sec Epiſcopalia. | 
ONUS IMPORTAND!1, The charge or burden of 
importing merchandiſe, mentioned in the at. 13 Car. 2. 
ONUS PROBANDI, The burden of proving: upon 
whom it ſhall be impoſed, ſee title Evidence. 
OPEN LAW, Lex Manifiſia.] The making or waging 
of law; which bailiffs may not put men to, upon the 


bare aſſertion, except they have witneſſes to prove the 


truth of it. Magna Charta, c. 21. | 

OPEN THEFT, Sax. Openthesf.] A theft that is 
manifeſt. Leg. Hen. I. c. 13. : 

OPEN TIDE, The time after corn is carried out of 
the common fields. Brit. 6 

OPER ARII, Such tenants, under feodal tenures, who 
had ſome little portions of land by the duty of perform- 
ing many bodily labours and ſervile works for their lord, 
being no other than the /ervi/ and bondmen : they are 
mentioned in ſeveral ancient ſurveys of manors. 

OPERATIO, One day's work performed by a te- 
nant for his lord. Paroch. Antiq. 320. 


OPPOSER, An officer belonging to the Green Wax | 


in the Exchequer. See Exchequer. : 
OPPRESSION, In a private ſenſe, is the trampling 
upon or bearing down one, on pretence of law, which is 
unjuſt: but where the law is known and clear, though it 
appear hard or unequitable, the judges muſt determine 
according to that. Yaugh. 37. As to the remedy for 
the Oppreſſion of the Crown, ſee title King, V. 2. 
OPTION, When a new ſuffragan biſhop is conſe- 
erated by the Archbiſhop of the province, by a cuſtom- 
ary prerogative the Archbiſhop claims the collation of 
the firſt vacant dignity or benefice in that ſee, at his own 
ehoice; which is called his Option. Cowel!, See title 


Biſbops. 
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OPTIONAL WRIT. A precipe is an Optional writ, 


7. e. it is in the alternative, commanding the defen0a,; 


to do the thing required, er ſhew the reaſon whorofy;s 
he hath not done it. There is another ſpecies of cn. 
ginal writs called Peremprory, or a Si fecerit to Fe. 
rum, from the words of the writ, which directs the Se. 
ritf to cauſe the defendant to appear in Court, withoy: 
any Option given him, provided the plaintiff gives the 
Sheriff ſecurity effectually to proſecute his claim, 3 Comm, 
274. See titles Original; Writ. | 
OR A, A Saxen money or coin, valued at fixteen 
pence, and ſometimes, according to variation of ile 
itandard, at twenty pence, The word often occur: i; 
Don:e/day, and the laws of King Canutus. 
 ORANDO PRO REGE ET REGNO, An an. 
cient writ. Before the Reformation, while there wa; 
no ſtanding colle& for a fitting parliament, when the 
Houles of Parliament were met, they petitioned the Ku 
that he would require the biſhops and clergy to pray tr 
the peace and good government of the realm, and for 
a continuance of the good underſtanding between ii; 


. Majeſty and the Eſtates of the kingdom; and according 
the writ De Orando pro Rege & Regno was iflued, which - 


was common in the time of King Eazy, III. Nic: 
Engl. Hift. par. 3. p. 66. | 

ORARIUM, The hem or border of a garment, 
Coxvell. | 

ORBIS, A bonney, a ſwelling or knot in the flach. 
cauſed by a blow. Brat. lib. 3. title De Corena, ca. 2). 
null. 2. 

ORCHARDS axp GARDENS. Robbing them, 
or deſtroying trees in them, how ptiſhed, ſee H. 
43 Elix. c. 7: ꝙ Geo. 1. c. 22. The Hundred anſwcrav!e 
for the damages. 9 Geo. 1. c. 22. $ 7. See Gardens, 

ORCHEL, or ORCHAL, mentioned in fas. 1 R/-, 3, 
c. 8: 3& 4 Ed 6. c. 2. Seems to be a kind of ſtone Uke 
allum, which dyers uſe in their colours. It is among 
the articles liable to a duty on impor tation. 

ORDEAL, or ORDAL, Saxen, compounded of e, 
magnum, and deal, or dele, judicium; or as others, from ©, 
privative, and del, part, that is, expers criminis, or Not 


guilty.] An ancient manner of trial in criminal cates ; 
for when an offender being arraigned pleaded Not guilty, 
he might chooſe whether he would put himſelf for trial 


upon God and the country, by twelve men, as at this 
day, or upon God only; and then it was called 7% 
Judgment of God, preſuming that he would deliver the 
innocent. Terms de Ley: ꝙ Rep. 32. | 

This trial, according to Blackfforr, aroſe from the ſu- 
perſtition of our Saxen anceftors, who, like other north- 
ern nations, were extremely addicted to divination ; they 
therefore invented this among the methods of pur- 
gation or trial to preſerve innocence from the danger 
of falſe witneſſes, and in conſequence of a noti en that 
God would always interpoſe miraculouſly to vindicate 
the guiltleſs. 4 Comm. 342. 2D 

There were of this, two ſorts, one by fire, another 
by water. Of theſe ſee Lambard, in his Expiication of 


Saxon Words, verbo ordalium: Heoling ſhed, fol. 98, and 


Horomen eſpecially, Diſpat. de Feud. p. 41. See Skene dt 

verbor, Significat. verbo Macbainum. 
This ſeems to have been in uſe in the time of Henry 
the Second, as appeareth by Glanville, lib. 14. cap. * 
78 ce 


2. 2.8 2 882 &a 20 


ORD 


alſo Verſtegan, c. 3. pag. 63, &c. and Howeden 556, 
— 8 ee by Pope Stephen the Se- 
cond, and afterwards totally aboliſhed here by Parliament, 
as appears by Rot, Paten. ae anno 2 Hen. 3. membr. 5: 
Cowell. Vide Leg. Edw. Confefſ. cap. g. Blackſtone ſays, 
Ordeal vas aboliſhed in our Courts of juſtice, by an act of 

liament in 3 F. 3. according to Cete; or rather by an 
order of the King in council. See 4 Comm. 344, 5: and 
9 Rep. 32: 1 Rym. Fad. 228: Spein, Glo, 326: 
2 Pryn Rec. Ap. 20: Seld. Fadim. fol. 48. According to 
the record in Selman, it appears that tue order of coun- 
eil alluded to the trial by Ordeal, as condemned by the 
Church of Rome; aud ſubſtituted the puniſhment of im- 
priſonment, abjuration of the realm, and ſecurity for 
good behaviour in the caſe of ſuſpicion of certain crimes 
ſpecified, 

N The water Ordeal was performed either in hot or cold: 

in cold water, the parties ſuſpected were adjudged innocent, 
if their bodi-s were not borne up by the water contrary 
to the courſe of nature; in hot water, they were to put 
their bare arms or legs into ſcalding water, which if they 
brought out without hurt, they were taken to be inno- 
cent of the crime. 

Thoſe that were tried by the fire ordeal, paſſed bare- 
footed and blindfold over nine hot glowing plowſhares ; 
or were to carry burning irons in their hands, uſually of 
one pound weight, which was called Simple Ordeal; or of 
two pounds, which was duplex ; or of three pounds weight, 


which was zriplex erdalium; and accordingly as they 


eſcaped, they were judged innocent or guilty, acquitted 
or condemned; this fire Ordeal was for freemen, and 
perſons of better condition; and the water Ordeal for 

boadmen and ruſtics. Glarv. lib 4. c. 1, 

And the horrible trial by fire Ordeal, in the firſt de- 
gree, Queen Emma, mother of Eaward the Confeſſor, is 
{aid to have undergone on a ſuſpicion of her chaſtity ; 
though the truth of the ſtory 15 now, we believe, nearly 
exploded. 

Both ſorts of Ordeal might be performed by deputy, 
but the principal was to anſwer for the ſucceſs of the 
trial; the deputy only venturing ſome corporal pain for 
hire, or perhaps for friendſhip. 4 Comm, 342, 3. 

ORDEFFE, or ORDELFE, ee metall:, from the 
Saxon are, metallum, and delfan, efodere.) A word often 
uſed in charters of privileges; lignifying a liberty, 
whereby a man claims the ore found in his own ground; 
but properly is the ore lying under ground. A delfe of 


coal, is coal lying in veins under ground, before it is dug 


vp. Cowell. 

ORDELS, Oaths and Ordels, was part of the privi— 
leges and immunities granted in old charters, meaning 
the right of adminiſtering oaths, and adjudging ordeal 
trials, within ſuch a precinct or liberty. Corve//. | 

ORDERS, Are of ſeveral forts, and by divers 
Courts; as of the Chancery, King's Bench, Sc. Or- 
ders of the Court of Chancery, either of courſe or other- | 
wiſe, are obtained on the petition or motion of one of 
the parties in a cauſe, or of ſome other intereſted in or 
affected by it; and they are ſometimes made on hear- 
ings, ſometimes by conſent of parties. They are to be 
pronounced in open Court, and drawn up by the Re- 
giltrar trom his notes; and if there be any difficulty in 
adjuſting the notes, a ſummons is given by the Regiſtrar 
ter the clerk or ſolicitor of the other fide to attend, 


| 


— 


ORD 


whereupon they are ſettled, or the Court is applied to 
if it cannot be otherwiſe done: before the Orders are 
entered and paſſed by the Regiſtrar, the other ſide hath 
four days allowed to object againſt them, for which pur- 
poſe copies are delivered; and when they are perfected, 
they are to be ſerved on the parties, or the clerk or ſo- 
licitor employed by them. If an Order is of courſe, the 
ſolicitor uſually draws up the notes or minutes, and gives 
them to the Regiſtrar's clerk, to draw up the Order from; 
and when the Order is drawn up, it 1s to be entered by 
the entering clerk, which muſt be within eight days from 
the pronouncing ; then the Regiſtrar paſſes and ſigns it, 
after which is the ſervice, &c, For not obeying an 
Order, perſonally ſerved, a party may be committed. 
See the Books of Practice. 

ORDERS or Tre COURT or KING'S BENCH, 
Rules made by the Court in cauſes there depend- 
ing ; which when drawn up and entered by the clerk 
of the Rules, become Orders of the Court. 2 Lill. 
261. 

See Sir George Cooke's Rules and Orders in the Courts of 
King's Bench and Common Pleas, and Caſes in Practice, 
2 vols. 8vo. a very excellent work, from which many 
things in our modern books of praQtice are taken, though 


the authors have ſeldom been ſo ingenuous as to acknow- 


ledge from whence they were taken, or to refer to an 
authorities, in many of thoſe inſtances. And ſee alſo 
this Dictionary, title Motion. 

ORDERS or JUSTICES or PEACE, or of the 
SEsS10NS; See Juſtices of the Peace; Seffions. 

ORDINALE, A book which contains the manner of 
performing divine offices, in quo ordinatur modus, Oc. 

ORDINANCE, erdinatio.] Is a law, decree, or ſta- 
tute, variouſly uſed. 

ORDINANCE OF THE FoREsST, ordinatio forefte.] 
A itatute made touching matters and caules of the foreſt, 
anno 34 Ed. 1. fl. 5. ä 

ORDINANCE oe PARLIAMENT, Is ſaid to be 
the ſame with Act of parliament; for in the Parliament- 
Rolls acts of parliament are often called Ordinances, 
and Ordinances, Acts; but originally there ſeems to be 
this difference between them ; that an Ordinance was 
but a temporary act, by way of prohibition, which the 
Commons might alter or amend at their pleaſure ; and 
an act of parliament is a perpetual law, not to be al- 
tered but by King, Lords, and Commons. Net. Parl. 


oO 


37 El. z: Prym en 4 Inſt. 13. Coke ſays, that an Ordi-- 


nance of Parliament is to be diſtinguiſhed from an act; 
inaſmuch as the latter can be only made by the King 
and the three Eſtates, whereas the former is by one or 
tivo of them, Co. Litt. See Statute. 

ONDINARY, erdinarius.] A civil-law term, for any 
judge who hath authority to take cognizance of cauſes in 


his own tight, and not by deputation; by the common 


law it is taken for him who hath Ordinary or exempt 
and immediate juriſdiction in caufes eccleſiaſtical. Co. 


| Litt. 344: Stat, Weſtin. 2. 13 Ed. 1. fl. 1. c. 19. 


This name is applied to a Biſhop who hath original 
juriſdiction ; and an Archbiſhop is the Ordinary of the 
whole province, to viſit and reccive appeals from inferior 
juriidictions, Sc. 2 ln. 398: 9 Rep. 41: Hood's Inft. 
25.— The word Ordinary is alſo uſed for every commiſ- 
ſary or official of the biſhop, or other ecele ſiaſtical judge 


having 
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having judicial power; an archdeacon is an Ordinary; 
and Ordinaries may grant adminiſtration of inteſtates' 
eſtates, c. Stat. 31 Ed. z. c. 11: 9 Rep. 36. But the 
biſhop of the dioceſe is the true and only Ordinary to 
certify excommunications, lawfulneſs of marriage, and 
ſuch ecclefiaſtical and ſpiritual acts to the judges of the 
common law; for he is the perſon to whom the Court is 
to write in ſuch things, 2 Shep. Abr. 472. 

For the Ordinary's power, it is declared by many ſta- 
tutes; as relating to viſiting hoſpitals, by fat. 2 H. 5. 
ft. 1, c. 1. The certifying of baſtardy, &c. Stat. 9 H. 6. 
6. 11. Concerning queſtions of tithes, that ſhall come in 


debate before him. Stat. 27 H. 8. c. 20. Allowance of 


ſchool-maſters, c. Stats. 23 Elix. c. 1: 1 Jac. I. c. 4. 
If a man may keep a ſchool without licence of the Ordi- 
nary, ſee Ld. Raym. 603: and this Dictionary, title 
Schoolmaſter. And the authority of Ordinaries in general 
is reſtored, by fat. 13 Car. 2 fl. I. c. 12. 

The Ordinary's power and intereſt in a church is of 
admitting, inſtituting, and inducting parſons ; of ſeeing 
and taking care that it be provided with a paſtor, by the 
patron who has the right of preſenting ; or in his default 
to beſtow the church on ſome proper perſon to ſerve the 
cure, Sc. 1 Roll. Rep. 453. Before preſentation to a 
church, the Ordinary may ſequeſter the profits ; and 
during the vacation, it is ſaid, he may make a leaſe, 
1 Keb. 370. When the Ordinaries or their miniſters 
have committed extortion or oppreſſion, they may be in- 
dicted, putting the things in certain, and in what man- 
ner, &c. 25 Ed z. ft. 3. c. 9. 

Formerly clerks accuſed of crimes were delivered to 

the Ordinary, and the bodies of ſuch clerks kept in the 
Ordinary's priſon until tried before him by a jury of 
twelve clerks ; and if condemned, they were liable to no 
greater puniſhment than degradation, loſs of goods, and 
the profits of their lands; unleſs they had been guilty 
of apoſtacy, Cc. This was when they had the privilege 
of being tried only by eccleſiaſtical judges ; which was 
ſo far indulged them, that after they had been once de- 
| livered to the Ordinary, they could not be remanded to 
any temporal Court, until the far. 8 Elix. c. 4. See this 
Dictionary, title Clergy, Benefit of. 

No ornaments can be ſet up in a church without con- 
ſent of the Ordinary. 1 Stran. 576: ſee 9 Co. 36; and 
Hats. Weftm. 2. cop. 19: 31 E.3.c.11: 21 H. 8. cap. 5 
2 Iuſt. cap. 19. See further Brooke, title Ordinary; Linde- 
ewode in cap. de Conſtitutionibus verbo Ordinarit ; and 
this Dictionary, titles Aaminiſtrator; Biſhop ; Clerg y. 


ORDINARY OT NEWGATE, The clergyman 
who is attendant in ordinary upon condemned male- 
factors in that priſon, to prepare them for death; and 
who records the behaviour of thoſe unhappy culprit. 

ORDINATIONE CONTRA SERVIENTES, A 
writ that lay againſt a ſervant for leaving his maſter 
_ contrary to the ſtatute. Reg. Orig. 189. 


ORDINATION or THE CLERGY. By com- 
mon law, a deacon of any age might be inſtituted and in- 
dufted to a parſonage or vicarage: but now, by ſtatute, 
no man is capable of taking any eccleſiaſtical benefice 
with cure, promotion, er dignity, unleſs he be or- 
dained a prieſt, to qualify him for the ſame. A clerk is 
to be twenty - three years old, and have deacon's orders, 
before he can be admitted into any are of the miniſtry: 


ORD 


and a prieſt muſt be twenty-four years of age, before he 
ſhall be admitted into orders to preach, or to admiuiſter 
the ſacraments ; but the archbiſhop may diſpenſe wich one 
to be made deacon at what age he pleaſes, though he 
cannot with one who is to be made a prieſt. Sce ie, 
13 Eliz.c. 12; 13 & 14 C. 2. c. 4. 

Deacons and prieſts are to be ordained culy on the 
four Sundays immediately following the Ember 7s, 
except on urgent occaſions; and it is to be done in the 
cathedral or pariſh church where the biſhop reſides, in 
time of divine ſervice, and in the preſence of the arch. 
deacon, dean, and two prebendaries, or of four oth: 
grave divines. And no biſhop ſhall admit any perſon 
into orders, without a title or aſſurauce of being provided 
for; and before any are admitted, the biſhop ſl:a!] ex1. 
mine them in the preſence of the miniſters, who aid 
him at the impoſition of hands; on pain, if he admit; 
any not qualified, &c, of being ſuſpended by the arch. 
biſnop from making either deacons or priefls for tio 
years. Can. 31, 34. 

If any impediment be objected againſt one who is to 
be made either prieſt or deacon, at the time he is 10 
be ordained, the biſhop is bound to ſurceaſe from or. 
daining him, until he ſhall be found clear of that impe. 
diment; and itis generally held, that whatever are pood 
cauſes of deprivation, are alſo ſufficient cauſes to deny 
admiſlion to orders; as incontinency, drunkenneſs, un- 
terature, perjury, forgery, ſimony, hereſy, outlaiyry, 


baſtardy, Cc. 2 IA. 631: 5 Rep. A perſon to be 0 


dained prieſt, muſt bring a teſtimonial of four perſons, 
known to the biſhop, of his life and doctrine; and be 
able to give an account of his faith in Latin and a dea- 
con is not to be made a prieſt, unleſs he produce to ts 
biſhop ſuch a teſtimonial of his life, Sc. and that ve 
hath been found faithful and diligent ia executing the 
office of a deacon, | 

A biſhop ſhall not make any one deacon and miniſter 
on the ſame day; for there mult be ſome time to try the 
behaviour of a deacon in his office, before he is ad- 
mitted to the order of prieſthood, which time is gene- 
rally a year, but it way be ſhorter, on reaſonable caule 
allowed by the biſhop ; prieſts and deacons are not only 
to ſubſcribe the thirty-nine articles, but take the oath of 
the King's ſupremacy, Oc. as directed and altered by 
flat. 1 W. & M. ft. 1. c. 1, 8. A prieſt by his ordination 
receives authority to preach the word, and adminiſter 
the Holy Sacraments, &c, But he may not preach 
without licence from the biſhop, archbiſhop, or one of 
the univerſities, 

The at. 31 Eliz. cap. 6, puniſhes corrupt Ordination 
of prieſts, &c. (which, ſays Blackone, ſeems to be the 
true, though not the common notion of Simony). If 
any perſons ſhall take any reward, or other profit, to 
make and ordain a miniſter, or to licenſe him to preach, 
they ſhall by this ſtatute forfeit 401. and the party ſo or- 
dained, Sc. 10l.; and be incapable of any ecclcfiallical 
preferment for ſeven years afterwards. See further 
utles Pay/on ; Clergy. | 

ORDINES, A general chapter, or other ſolemn con- 
vention of the religious of ſuch a particular order. Parocb. 
Aulig. p. 576. 

ORDINES MAJORES ET MINORES, Ihe 
holy orders of prieſt, deacon, and ſubdeacon, any of 
which did qualify for preſentation and admiſſion to an 

5 ; eccleſiaſtical 


a ww a at | od 


ORD 


eccleſiaſlical dignity or cure were called Ordines majores | 


and the in{erior orders of chantor, pfalmiſt, oſtiary, reader, 
exorciit, and acolyte were called Ordines minares 3 for 
which the perſons ſo ordained had their proma tou ſui 
Ciforent from the 7cn/ara clericalis. Cornell, | 

ORDINUM FUGITIVI, Signifcd thoſe of the re- 
ligious who deſerted their houſes, and throw ing of? the 
habits, renounced their particular order, in cbntẽnpt o 
their oath and other obligations. Parcch. Antig. 388. 

ORDNANCE, Letters patent for making 1t, are not 
within the ſtatute of monopolies, 21 Zac. I. c. 3. C10. 

ORDO, That rule which the monks were obliged to 
obſerve. Eadmer. vita S. Anſelmi, 3. 

ORDO ALBUS, The White Friars, or Auguſtines; 
the Ci/ercians alſo wore White. | 

ORDO NIGER, The Black Friars. IaguIpbus, 
. 85 1. The Cluxiacs hkewile wore black. Mat. Paris, 

21, 514. 
; ORFGILD, or CHEAPGELD, from Sax. /, pe- 
cus, and gild, folutio vel redemptio.] A delivery or reſti- 
tution ot cattle, But Lambard ſays, it is a reſtitution 
made by the hundred, or county, for any wrong done 
by one who was in pledge; or rather a penalty for tak- 
ing away cattle, Lamb. Arch. 125. 

ORFRAIES, aurifriſium.] A ſort of cloth of gold, 
irizled or embroidered, formerly made and uſed in Eng- 
land, worn by our Kings and nobility ; and the clothes 
of the King's guards were called Orfrates, becauſe 
adorned with ſuch works of gold. Mention is made of 
theſe Orfraies in the Records of the Toæver. 

ORGALLOUS, More truly Orgwl/zus, that is, proud 
and high-minded, derived from the French orgae:/, 
pride, 4 Inft. 89. 

ORGEYS, mentioned in fat. 31 E. 3. fl. 3. c. 2 is 
the greateſt ſort of Nea filh (for the ſtatute ſays 
they ate greater than lob fiſh); which we call orga- ling, 
corruptly from O/aney-ling, becauſe the beſt are near 
that iſland. Coxvel/. : 

ORGILD, fine compen/atione.] Without recompence ; 
as where no ſatisfaction was to be made for the death 
of a man killed, ſo that he was judged lawfully flain. 
Spelman. 

ORIEL COLLEGE, A pretend of Rochefter, how 
annexed to 1ts provoſtſhip; ſee „lat. 12 Arn. ft. 2. c.6.4 7. 


ORIGINAL, or Oz1G1NaL WIr, The begin- 
ning or foundation of a ſuit. When a perſon has re- 
ceived an injury and thinks it worth his while to demand 
a ſatisfaction for it, he mult apply for that ſpecific re- 
medy which he is advifed or determined to purſue. To 
tis end he is to ſue out an Original, or Original Writ, 
trom the Court of Chancery, the officina ju/titie, where- 
in all the King's writs are framed. 

_ This Original Writ is a mandatory letter from the King 
in Chancery, ſealed with his great ſeal ; and lies in all 
perſonal actions, againſt every perſon not privileged as 
an attorney, officer, or priſoner of the Court. Formerly, 
indeed, it was not uſual to preceed in the King's Bench 
by Original Writ, in debt, detinue, or other action of a 
mere civil nature, But the modern practice is different, 
and where the defendant pleaded to the juriſdiction, in 
an action of debt commenced by Original Writ, the 
8 pars judgment on demurzer for the plaintiff; and 
OL, 11, 


| 


| 


| 


ORIGINAL. 


declared that if ſuch a plea ſhould come before them 
again they would inquire by whom it was ſigned. See 
Hardw. 417, On tae other hand an Original Wit was 
formerly the moit common, if not the only ground of 
proceeeing againſt peers and members of the Louie of 
Commons; but now by ſtat. 128131. 3. 3. 9, 
tuey may alſo be ſued by Original & and ſummons, 
altüchg ent and ditrefs infinite, Still, however, an Ori- 
gina Wit is the only ground of proceeding againſt a 


Corpo) en or Hundredors on the ſtatutes of kue and cry. 


S. a: ad _ by -eaſo; „ edt Reza broad 
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or keeping out of the way, he cannot be aretied 0: 
ſerved wita procets ; [and it is intended to ſue him to 


| outlaviry li. There is alſo this bereht attending ie, u 


other caies, that after judgment in an aclien by Original, 
a writ of error will not lie in the Exchequer-chember 
where it is often brought for the mere purpole of delay; 
but only in Parliament. 1 S4. 424. The reaſon is, tuat 
at common law no writ cf error lay, except in Parliament, 
from the judgment of the Court of K. B. and the far. 
27 Elix. c. 8, which gave a writ of error in the Exche- 
quer- chamber, only extends to fuch actions as are /r/ 
commenced in the King's Bench; therefore, thougn 2 
writ of error will lie in the Exchequer- chamber, on a 
judgment by 21, which originates in the King's Bench, 
yet it is otherwiſe where the judgment is upon an Ori- 
ginal Writ, which iſſues out of Chancery, where tae 
action in that caſe is ſirſt commenced. Rau. Ez. 83, Oc: 
Gilb. K. B. 319. 

Original Writs are calculated for the commencement 
or removal of actions. And they are either de curſu, or 
magi/tralia; the former were framed in the King's Court, 
be fore the diviſion of it; the latter were made out by 
the Matters in Chancery purſuant to the fat. Wefim. 2. 
13 E. 1. Hat. t. c. 24. In perſonal actions they are 


_ ex centradu, wel ex delicto. upon contracts, or for wrongs 


immediate or conſequential. See Tidd's Pratt, K. B. 
cap. I, and the authorities there cited. 

In actions of covenant, delt, and detinue the Original 
Writ is called a Præcipe, by which the defendant has an 
ation given him, either to do what he is required, or 
e cauſe to the contrary ; but in a/ump/it, and actions 


for wrongs, it is called a pore, or ſi te fecerit ſecaram; 


by which the defendant is peren- ptorily required to ew 
cauſe in the fitſt inſtance. Finch L. 257. 

The uſe cf the preecife is where ſomething certain 1s 
demanded by the plaintiff, which it is inc umbent on th 
defendant himſelf to perform; as to reſtore the poſſeſſion 
of Jand, to pay a certain liquidated debt, to perform a 
ſpecific covenant, to render an account, and the like ; in 
all which caſes the writ is drawn up in the form of a 
command, to do thus, or ſhew cauſe to the contrary ; 
giving the defendant his choice to redreſs the injury, or 
ſtand the ſnit. The other ſort of Original is in uſe where 
nothing is ſpecifically demanded, but only a fausfaQtion 
in general ; to obtain which, and adminiſter complete re- 
dreſs, the intervention of ſome judicature is neceſſary, 
Such are writs of ztre/pa/s, or on the caſe, wherein no 
debt or other ſpecific thing is ſued for in certain, bur 
only damages to be aſſeſſed by a jury. For this end 
the defendant 1s immediately called upon to appear in 


Court, provided the plaintiff gives good (ecurity of pro- 


ſecuting his claim. 3 Com. c. 18. b. 274. 
Y in 
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In point of form the Original Writ is ſpecial or ge- 
neral ; nominatum vel innominatum. 1 Bot, Abr. 29: Gilb, 
C. P. 3. The former contains the time, place, and other 
circumſtances of the demand, very particularly; the lat- 
ter only a general complaint, without expreſſing the par- 

ticulars, as the writ of treipaſs guare clauſim fregit, &c. 
But in order to fave the great and unneceſſary expence of 
ſuing forth Hecial writs in ſmall and trifling ſuits, and 
to avoid oppreſſion which might otherwiſe ariſe, it is 
enacted by fat. 5 Geo. 2. c. 27. 5 5, that no ſpecial 
writ or proceſs ſhall be iſſued out of any ſuperior Court 
where the cauſe of action ſnall not amount to the ſum of 
ten pounds or upwards.” And by a rule of Court 
H. 23 Ces. 3.“ in all actions in which the plaintiff ſhail 
proceed againſt the defendant by ſpecial Original Writ, 
and ſhall recover leſs than the ſum of fifty pounds, he thall 
nat, on taxing coſts, be allowed any more or other coits 
than he would be entitled to in caſe he had proceeded 
by bill; except in ſach actions in which he could not 
proceed by bill, or in which any defendant ſhall be ac- 
tually cutlawed.“ | 

The Original Writ ſhould be dire ged to the Sheriff or 
Sheriffs of the county where the action is brought and 
intended to be tried, and the vexus ſhould be laid in 
that county. But as to this latter circumſtance there is 
a difference between local and tranſitory actions; as to 
which ſee titles Action; Venue. 

The Original Writ, iſſuing out of Chancery, ſhould 
be tete d, (that is witneſſed) in the King's name at 
eſiminſter, or wherever elſe the Chancery is holden : 
and as that Court is ſuppoſed to be always open, it may 
be teſte'd in vacation as well as in term- time. It ſhould, 
however, be always teſte'd after the cauſe of action ac- 
crued, and ſhould be made returnable on a general return 
day in term- time, bicunque, i. e. whereſover the King ſhall 
then be in England. In proceeding to outlawry, if the 
inſtructions be carried to the Curſitor within the firſt 
week of a term, and the cauſe of action will admit of it, 
he will, for the ſake of expedition, make the Original re- 
turnable on the firſt or any other return of the preced- 
ing term, Otherwiſe it is uſually made returnable in 
the fame or the next term; or, as it does not affect the 
liberty of the defendant, it may be made returnable at 
the diſtance of two or three terms. But there ſhould 
be fi fteen days at leaſt between the ee and return of 
an Original; the law requiring that diſtance of time, 
between the /ervice and return of it, to enable the de- 

fendant to come from any part of the kingdom, though 
if there be leſs, it will be aided by the defendant's ap- 
peaving and pleading in chief, eos | 

The want of an Original is aided after verdict, by 
flat. 18 Elix. c. 14; but not after judgment by default, 
&c. Anda bad Original is not aided, even after ver- 
dict; nor a good one, which does not warrant the decla- 
ration: the Court, however, will amend any defect in the 
Original, arifing from the miſpriſion of the clerk, in not 
purſuing his inſtructions; or from his ignorance in form, 
though not in ſubſtance See title Amendment, 

See further titles Latitat; Pradtice; Proceſs, &c. 


ORIGINALIA. In the treaſurer's-remembrancer*s 
office in the Exchequer, the tranſcripts, &c. ſent thither 
out of the Chancery are called by this name, and diſtin- 
guiſhed from recorda, which contain the judgments and | 
pleadings in ſuits tried before the Barons. 


ORT 


ORPED, some Orped knight, i. 6. a knight whos 
cloaths thone with gold. Blount. 


ORPHAN, orphenns.] A fatherleſs child: and in the 
city of Lende there is a Court of Record eſtabliſhed for 
the care and goverament of orphans, 4 /nft. 248. 

The Lord Mayor and Alderman of London had the 
cuſtody of Orphans under age and unmarried, of freemen 
that died, and the keeping of their lands and goods: 
and if they committed the cuſtody of an Orphan to any 
man, he ſhould have the writ of raviihment of ward, if 
the Orphan were taken away; or the Mayor and Alder. 
men might impriſon the offender until he produced the 
infant. 2 Dauv. Abr. 311. If any one, without conſent 
of the Court of Aldermen, marries ſuch an Orphan under 
the age of twenty-one years, though out of the city, 
they may fine, and impriſon him until the fine is paid. 
1 Lev. 32: 1 Yentr. 178. Executors and adminiſtrators 
of freemen dying, are to exhibit true inventories of 
their eftates before the Lord Mayor and Aldermen in 
the Court of Orphans, and muſt give ſecurity to the 
Chamberlain of London and his ſucceſſors, by recopni. 
ſance, for the Orphan's part ; which if they refule to do, 
they may be committed to priſon until they obey, 
Mood 's T:/?. 522. If any Orphan, who by the cultom 
of Lenden is under the government of the Lord 
Mayor and Aldermen, ſue in the Spiritual Court for any 


legacy, Sc. a prohibition ſhall be granted; becauſe the 


Lord Mayor and Aldermen only have juriſdiction of 
them. 5 Rep. 73. But an Orphan may waive the benefit 
of ſuing in the Court of Orphans, and file a bill in 
equity for diſcovery of the perſonal eſtate, &c. 

The Lord Mayor and Commonalty of Londen being 
anſwerable for the Orphans* money paid into the chan- 
ber of the city, and having become indebted to the 
Orphans and their creditors, in a greater ſum than they 
could pay; by Hat. 5 & 6 V. & M. cap. 10, it is en-— 
acted, that the lands, markets, fairs, c. belonging to 
the city of London, ſhall be chargeable for raiſing eight 
thouſand pounds per ann. to be appropriated for a perpe- 
tual fand for Orphans; and, towards raifing ſuch a fund, 


the Mayor and Commonalty may aſſeſs two thouſand 


pounds yearly upon the perſonal eſtates of inhabitants of 
the city, and levy the ſame by diſtreſs, &c, Alſo a 


duty is granted of four ſhillings per ton on wines im- 


ported, and on coals; and every apprentice ſhall pay 


2s. 6d. when he is bound; and 5s. when he is admitted 


a freeman, for raifing the fund; the fund is to be ap- 
plied for payment of the debts due to Orphans, by in- 
tereſt after the rate of 4/. per cent, &c. And by F 18 of 
the ſaid ſtatute, no perſon ſhall be compelled, by virtue 
of any cuſtom in the city, to pay into the chamber of 
London any ſum of money or perſonal eſtate belonging 
to an Orphan of any freeman for the future, By Lat. 


21 Geo. 2. c. 29, the duty of 6d. per chaldron on coals, ' 


given by the far. 5 6 V. & M. c. 10, towards the 


Orphan debt, is continued for thirty-five years; and by. 


flat. 7 Geo. 3. c. 37, for forty-ſix years more; and va- 
rious proviſtons are made for the ſecurity and appli- 
cation of the Orphans? fund. 
ORTELLI, Fr.] A foreſt word, ſignifying the claws 
of a dog's foot, Kitch, 
_ ORTOLAGIUM, A garden plot, or hortilage. Mou. 
Angl. tem. 1. 

ORY AL, 


FAY 
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ORY 


ORY AL, oric/um ] A room, or cloifter, of a monaſ- 
tery, priory, Sc. whence it is preſumed that Oriel or 
Oryel College in Oxford took name. Matt, Paris, in vit. 
Abb, St. Alban. 

OSCULUM PACIS, A cuſtom formerly of the 
church, that in the celebration of the maſs, after the 
prie{t had ſpoke theſe words, viz. Pax Domini wobiſcum, 
the people kiſſed each other, was called Ofculum Pacis ; 
afte-wards, when this cuſtom was abrogated, another 
was introduced; which was, whillt the prieſt ſpoke the 
aforementioned words, a deacon offered the people an 
image to kiſs, which was commonly called Pacem. Matt, 
Paris, anno 1100, | 

OSMONDS, A kind of iron ore, antiently brought 
into Enzland. See the obſolete ſtatute 32 H. 8. c. 14. 


OSTENSIO, A tribute antiently paid by merchants 


for leave to expoſe their goods for fale in markets, Leg. 
Ethelred. c. 23. 

 OSWALD'S LAW, Lex Ofwaldi.] The law by 
which was effected the ejecting married prieſts, and 19- 
troducing monks into churches, by O/wald Biſhop of 
IJ orcefier, about the year 964. 

OSWALD'S LAW HUNDRED, An ancient hun- 
ered in Worcefter/hire, fo called from Biſhop Oval, who 
obtained it of King Edgar, to be given to St. Mary's 
church in Worcefter ; it is exempt from the juriſdiction 
of the Sheriff, and comprehends 300 hides of lands. 
Camd. Brit. 

OTHO, Was a deacon-cardinal of St. Nicholas, in 
carcere Tulliano, a legate for the Pope here in England, 
22 H. 3, whoſe conſtitutions we have at this day. Srow's 
Annals, 303. Cowell. | 

OTHOBONUS, Was a deacon-cardinal of St. 
Aarian, and the Pope's legate here in England, 15 II. 3, 
as appeareth by the award made betwixt the ſaid King 
and his Commons at Kenilworth, His Conſtitutions we 
have at this day in uſe. Cowell, 

OUCH, A collar of gold, or ſuch like ornament, 
worn by women about their, necks. See the old ſtatute 
24 H. 8. c. 13. Cowell, 

_ OVEALTY ; Equality; ſee Ozve/:y. 

OVER, Sax. /r, ripa.] In the beginning or ending 
of the names of places, ſigniſies a tituation near the 
bank of fome river; as St. DMaryover, in Southwark, 
Andover, in Hampſhire, &c. 

OVERCYTED, or OVERCYHSED, from the Sax. 
„fer, i. e. ſuper, & than, offendere.] Proved guilty or 
convict, 1s uſed where a perſon is convicted of any 
crime; that it is found upon the offender : this word is 
mentioned in the laws of Edvard; apud Brompton, p. 830. 
Blount : Coavell. | 

OVERHERNISSA, Contumacy, or contempt of 
Court, In the laws of Athelſtan, cap. 25, it is uſed for 
Contumacy : but in a council held at Vincheſter, anno 
1027, it ſignifies a forfeiture paid to the biſhop by one 
who came in after excommunication. See Spelman. 

OVERSAMESSA, Seems to have been an ancient 
inc before the ſtatute for hue and cry, laid upon thoſe 
who, hearing of a murder or robbery, did not purſue the 
malefaQor. 3 Inf. 116: Lib. Rub. cap. 36. See Corvell, 
who ſays it is elſewhere written Ower/egenefſe and Over- 
gene. It feems confounded with the preceding word, 
Uur/2rnifſa; and that all theſe terms ſignify @ /orfeirwre 
fer contempt er negledt. | 


| See Larceny II. 2. 


OUT 


OVERSEERS OF THE POOR, Are public 0%- 
cers created by the Hat. 43 Elz. c. 2, to provide for tne 
poor of every pariſh ; and are ſometimes two, three, or 
four, according to the extent of pariſhes., Church- 
wardens by this ſtatute are called Overleers of the Poor, 
and they join with the Overſeers in making a Poor's 
rate, Sc. But the churchwardens haviag diſtinct buſt- 
neſs of their own, uſually leave the care of the Poor to 
the Overſeers only ; though anciently they were the 
ſole Overſeers of the Poor. Dalt, ch. 27: Woods Ait. 

3. See title Poor. 

OVERSEWENESSE ; See O ver bern iſſa. 

OVERT, Fr.] Open; Overture, an opening, alſo a 
propoſal. Law Fr. Did. 

OVERT-ACT, apertum factum.] An open act which 
by law muſt be manifeſtly proved. 3 1». 12. Some 
Overt-a& is to be alleged in every indictment for high 
treaſon; ſuch as for treaſon in compaſſing the death of 
the King, the providing arms to effect it, Oc. 3 InP. 
©, 12. And no evidence ſhall be admitted of any Overt- 


act, that is not expreſsly laid in the indictment, by ar. 


7 V. z. c. 3. See title Treaſon. 

OVERT- WORD, An open plain word, not to be 
miſtaken. Sat. 1 Mar. jeff. 2. c. 3. ; 

OVRES, Fr.] Acts, deeds, or works: Ovrages, or 
Ou vrages, are days“ works. 8 Rep. 131. 

OURLOP, The leirwite or fine paid to the lord by 
the inferior tenant, when his daughter was corrupted or 
debauched. Petr. Blz/. Contin. Hijt. Croyland, 115. 

OUSTED, from the Fr. ov/er, to put out.] As 
Ouſted out of poſſeſſion is where one is removed or put 
out of poſſeſſion. 3 Cre. 349. 

OUSTER LE MAIN, amovere manum.] A livery of 
land out of the King's hand, on a judgment given for 
him that ſued a nens de droit; for when it appeared 
upon the matter, that the King had no title tothe land he 
ſeiſed, judgment was given in the Chancery that the 
king's hands be amoved ; and thereupon an amoveas ma- 
nas was awarded to the eſcheator, to reſtore the land, it 
being as much as if the judgment were given that the 
party ſhould have his land again. Sraundf, Prerog. 
cap. 24: ſee flat. 28 Ed. 1. Hat. 3. cap. 19. It was alio 
ta'zen for the writ granted upon a petition for this pur- 
pole. F. X. B. 256. But now all wardſhips, liverics, 
and Oulter le Mains, Sc. are taken away by Hat. 12 
Car, 2. cap. 24. See titles Menſtrans de Droit; Tenares. 

OUSTER LE MER, oultre, i. e. ultra, & le mer, 
mare.] One cauſe of eſſoign or excuſe, if a man ap- 
peared not in Court on ſummons, for that he was then 
beyend the ſeas, See Efſoign. 

OUTFANGTHEF, from the Sax. vt, 1. e. extra, 
Jung, captus, & tec, fur.] A liberty or privilege, as 
uſed in the ancient Common Law, whereby a lord was 
enabled to call any man dwelling in his manor, and 
taken for felony in another place out of his fee, to judg - 
ment in his own Court. Raftal : Brad. lib, 2. trad. 2. 
cap. 35: flat. 18 2 P. M. c. 15. | 

CU THEST, or Outhorn; A calling men out to the 
army, by the found of an hcin. 

OUTHODSES, Are thoſe belonging and adjoining to 
dwelling- houſes; and taking away any money, goods, 
Oc. from ſuch Out-houſes, in the day-time, of 55. 
value, is felony without benefit of clergy. Dat. c. gg. 


Yy2 OUTLANT. 


OUT 
OUTLAND. The Saxon Thanes divided their here- 
ditary lands into Inland, ſuch as lay neareſt their dwel- 
ling, which they kept to their own uſe; and Outland, 
which Iay beyond the demeans, and was granted out to 


tenants, at the will of the lord, like copyhold eſtates. 
{this Oatland they ſubdivided into two parts; one part 


they diſpoſed amongit thoſe who attended their perſons, - 


called 7 heodans, or leſſer Thanes ; the other part they 


allotted to their huſbandmen, or churls. Spe/m. de 


Feud. cap. 5. 2s | 

OUTLAW, Sax, utlaghe, Lat. utlagatus.] One de- 
prived of the benefit of the law, and out of the King's 
protection. Fleta, lib. 1. cap. 47. When a perſon is 


reſtored to the King's protection, he is inlawed again, 


See Outlarery, 
: OUTLAWRY, 

UTLacaR1a.] The being put out of the Law —The 
loſs of the benefit of a ſubje&, that is, of the King's pro- 
tection. Covell, | 

Outlawry 1s a puniſhment inflicted for a contempt, in 
reſuſing to be amenable to the juſtice of that Court, 


which hath authority to call a defendant before them; 


and as this is a crime of the higheſt nature, being an 
act of rebellion, againſt that State or Community of 
which he is a member, ſo it ſubjects the party to for- 
feitures and diſabilities ; for he loſeth his heram legem, is 
out of the King's protection, c. Co. Lit. 128: Dot, 
& Stud. dial. 2. cap. 3: 1 Roll. Abr. 802. 

And as to forfeitures for refuſing to appear, the Jaw 
diſtinguiſnes between Outlawries in capita! caſes, and 
thoſe of an inferior nature; for as to Outlawries in trea- 
fon and felony, the law interprets the party's abſence a 
fuficient evidence of his guilt, and without requiring 
further proof, accounts him guilty of the fat, on which 
enſues corruption of blood, and forfeiture of his eſtate, 
real and perſonal. Co, Lite. 128: 3 Inft. 161. 

But Outlawry in perſonal actions does not occaſion 
the party to be looked on as guilty of the fact, nor does 
it occaſion an intire forfeiture of his real eſtate, yet it is 
rery fatal and penal in its conſequences ; for hereby he 
is reſtrained of his liberty, if he can be found; forfeits 
his goods and chattels, and the profits of his lands, 
while the Outlawry remains in force. Plow. 541: 
9 H. 6. 20. 6; Show. Parl. Ca. 73. 

Outlawry in civil actions, is putting a man out of the 
protection of the law, ſo that he is not only incapable of 
ſuing for the redreſs of injuries, but may be impriſoned 
and forfeits all his goods and chattels, and the profits of 
his lands; his perſonal chattels immediately upon the Out- 
lawry, and his chattels real, and the profits of his lands, 
when found by inquiſition. 1 Salt. 395. So penal were 
the conſequences of an Outlawry, that until ſome time 
after the Conqueit, no man could have been outlawed 
except for Felony, the puniſhment whereof was death; 
but in Bracłon's time, and fomewknt earlier, proceſs of 
Outlawry was ordained to lie in all actions v et arms. 
Brat. lib. 5. p. 425. and ſince, by a variety of ſtatutes, 
(the ſame as introduced the capzas,) proceſs of Outlawry 
lies in account, debt, d:tinwe, ard divers other common or 
civil actions. See 2, Div. I, 

If the defendant be a woman, the proceeding is called 
a aral ver; for as women were not ſworn to the law, by 
taxing the oath of allegiance in the leet, (as men anci— 
ently were when of the age of twelve years, or upwards, ) 
they could not properly be cala, or put out of the 


2 


OUTLAWRY. 


out, or not regarded. Lite. $186: Co Litt, 122 4. 
And for this ſame reaſon, an fant cannot be outlawed 
under the age of twelve years. Co. Litt. 128, a. See 
pot, Div. II. 

Anciently Outlawry was looked upon as fo horrid a 
crime, that any one might as lawfully kill a perſon out— 
lawed, as he might a wolf, or other noxious animal; but 
the law herein was changed in Edward the Third's time, 
which provides, that a perſon outlawed ſhall be put to 
death by the Sheriff only, baving lawful authority for 
that purpoſe. Co. Litt. 128. b: See pet, Div. IV. 

It is now holden that no man is entitled to ki an 
outlaw wantonly or wilfully ; but in ſo doing is guilty of 
murder. 1 Hal, P. C. 497 : unleſs it happens in the eu- 
deavour to apprehend him. Brafon, fol. 125. 


may, on a cafias utlagatum, break open the houſe of the 
perſon outlawed ; for it would be unreaſonable, that the 
protection, allowed in other caſes, ſhould extend to him 
who is declared a contemner and violator of the law; 
therefore the ſeizing him as an outlaw, implies the it. 
berty of entering and ſeizing him whever he lies hid. 
2 Hale's Hift. P. C. 202: 9 Co. 91: 1 Bull. 146: C0. 
Eliz.go8 : Moor 606, 668: Telv. 28: Cro. Car. 537 


| 4 Leon. 41: 2 Jou. 233. 


I. In what Caſes Proceſs of Outlagury lies; and 5; 

 evhat Juriſdicticn ſuch Proceſſes are to i ue. 

II. Againſt whom Proceſs of Outlazwry may tt 
awarded; whether it may be awarded avain/? a 
Peer, an Infant, Feme-jole er Covert, jecoral 
Defendants, and Principal and Acce{ary. 


IH. To achat Place Proceſs of Outlawry is to iſſue; 
of the Quinto exactus, ard Proclamations on as 
Outlazwry. | 

IV. Of the Effet of and Proceſs conjequent on Outlaxery, 


V. What the Party mus do in crder to entitle him to a 
Rewer/al and of the Hfets and Conſequences of 
a Rever/al, 


IJ. Warrt the defendant is abroad, or keeps out of 
the way, ſo that he cannot be arreſted or ſerved with 
proceſs, the plaintiff, on the return of Nox eff invertus to 
the pluries cnptas (ſee Capias), may have a writ of ig: 
facias (ſee po III.) and proceed to Outiawry : or if there 
be ſeveral defendants in a joint action, and one of them 
be abroad, or keep out of the way, the plaintiff may have 
a writ of exig/ facias againſt that deſendant, and muſt pro- 
ceed to Outlawry againſt him before he can go en 
againſt the others. 1 S ra 473: 1 Ni 78: 2 Stra. 
1269: 1 Black. Rep. 20. See Tidd's Pratt. X. B. cap. 4» 

Proceſs of Outlawry lies in all appeals, and in all in- 
dictments of conſpiracy and deceit, or other crimes of a 
higher nature than treſpaſs vi & armis; but it lies ret 
in an action, nor, as ſome ſay, on an indictment on a 
ſtatute, unleſs it be given by ſuch ſtatute, either expre!s!y, 
as in the caſe of pramunire ; or impliedly, as in cales 
made treaſon or felony by ſtatute ; or where a recovery 
is given by an adtion in which ſuch proceſs lay before, as 
in caſe of forcible entry. S/ auf. 192: Bro. title Out- 
lawry, 26, 36, 59: Co Litt. 128. 6: Dyer 213, 214: 
2 Hawk, P. C. c. 27, 6113: and ſeveral authorities 


there cited. 
In 


law, but were ſaid to be waived ; that is, Jer! leſt 


Alſo, from the heinouſneſs of the offence, the Sherif- 


„ 
„„ „ 


In an aſſiſe, a capcas profine lies; and, upon that, proceſs 
of Outlawry, if the afliſe be found with force; but being 
x mixt action, as favouring of the realty, it is out of the 
ſtatute of Additions, 1 Hen. 5. cap. 5, which extends 
only to perſonal actions, appeals, and indictments, 2 4%. 
665: 6 Mod. 85. 1 a . 

So proceſs of Outlawry lies in replevin, and is given 
by the ſtatute 25 Ed. 3. f. 5. cap. 17, which gives the 
capias in this manner; when on the Plur ies replegiari Fa- 
dige the Sheriff returns averta elongata, then a capias in 
autllernam iſſues, and on that being returned i bona, 
a cafias iſlues, and fo to Outlawry ; bot it does not lie 
on the Origins! writ of replevin, which is vcontzel and 
determined; therefore as no addition is required in ſuch 
Original writ, o neither ought there to be any inthe ſe- 
cond writ ; for where a wiit or proceſs is founded on a 
former, it mult purſue the former, and cannot vary from 
it, 6 Mod. 84: 1 Saik. 5. 

By the Common Law, in all actions of treſpaſs guare 
„ armis, and in which there is a fine to the king, a 
cabias was the proceſs; and herein proceſs of Outlawry 
lay by the Common I.aw. 35 H. 6. 6. &: 22 Ul. 6. 13: 
Raft. Ent, 239: 10 Co. 72: 2 Roll, Abr. 805. 

zut in account, debt, detinue, annuity, covenant, and 
ſuch actions as are grounded upon negligence or laches 
merely, no capias lay at Common Law, but only ſummons 
and diſtreſs infinite; therefore the capias and Outlawry 
in theſe actions were introduced by acts of parliament. 
Co. Litt. 128 6: 3 Co. 12: 2 Buljt. 63: 2 Infl. 143: 
Cro. Fac. 222, 261: Leluv. 158: Raya, 128: 1 Keb. 
890, 908: 1 Sid. 248, 258: of deunue of charters. 
Dyer 223. a. dubitatur. 

By the ſtatute of Marlbriage, (52 H. 3) cap. 23, the 
writ of mnffravit de cempio was given, where before the 
proce's in account was ſummons, attachment, and dif- 
treſs infinite: and by fat. Weſim. 2. (13 E. 1. „l. 1.) 
ab. 11, proceſs of Outiawry is given in account. 2 If. 
145, 380: F. N. B. 259. 

By fat. 25 Ed. 3. flat. 5. cap. 17, ſuch proceſs ſhali 
be made in a writ of debt and detinue of chattels, and 
takivg of beaſts, by writ of cagias, and by proceſs of 
exigent, by the Sheriff 's return, as is uſed in a writ of 
account. 3 Co. 12: 2 Roll. Rep. 295: 2 Bulſt. 63. 

Ard by Hat. 19 Hen. 7. cap. q, it is enacted, that like 
proceſs be had in actions upcn the caſe, as in actions of 
treſpaſs, or debt. | 
ut it hath been adjudged, that proceſs of Outlawry 
lies in no caſe but where a capzas lies; that therefore 
where the proceeding is by bill, and not by original, as 
there can be no captias, fo there can be no proceſs of 
Outlawry, as in a bill of privilege by or againſt an attor- 
ney. 1 Leon. 329: 1 Roll. Abr. 76: 1 .d. 159: 1 Keb, 
577. See title Original. | 

Oatiawry is either upon m:/4:e proceſs before, or upon 
l proceſsafter, judgment: upon ge proceſs the plain- 
dat cannot proceed to Outlawry, unleſs the action be 
commenced by original writ. 1 Sid. 159, Nor can the 
detendant be outlawed after judgment, unleſs the action 
were ſo commenced ; therefore where the defendant was 
outiawed after judgment, in an action commenced by 
4% of privilege, it was holden, that proceſs of Outlawry 
dd not lie, as there was no cap/as in the Original action. 
1 Leon. 329. See title Original. After judgment the 
plaintiff may have an ce facias, aud proceed to Out- 


* 


— 
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OUTLAWRY I. II. 


lawry, upon a capias ad ſatisfaciendum without an alas 
or pl:rics; becauſe the defendant, having been already 
in Court before judgment, and having cognifance of the 
debt ought to pay it on the firlt ſuing out of the capzas z 
and his not performing the judgment 1s a contumacy, for 
which he is put out of the King's protection. G6. 
C.P.17. And no writ of Preciamation is required upon 
an exigent after judgment, but only upon meſne proceſs, 
Cro. Fac. 577. See poft III. 

It is clear, that the Courts at Hefminfker may iſſue 
proceſs of Outlawry, and that the Court of King's 
Bench, either upon an indictment originally taken there, 
or removed thither by cer:torari, may flue proceſs of 
capias and exigent into any county of England, upon a non 
e/t inventus returned by the Sheriff of the county where 
he is indicted, and a m that he is in ſome other 
county. 2 Hale's Hiſt. P. C. 198. 

Alto Juitices of oyer and tzrminer may iſſue a cofias 
or exizent, and fo proceed to the Qutlawry of any perſon 
indicted before them, dit ected to the Sheriff of the ſame 
county where they held their ſeſſions at Common Law; 
and by the ſtatute of 5 Ea. 3. cap. 11, they may iſſue 
proceſs of capias and exigent to all the counties of Eng- 
land, againit perſons iadifted or outlawed of felony be- 
fore them. 2 Hale's Hit, P. C. 31, 199. : 

But Juſtices of gacl delivery reguleily cannot iſſue a 
caþias or exizent ; becauſe their commiſſion is to deliver 
the gaol de prijanibus in ea exiflentibus ; ſo that thoſe 
whom they have to do with, are always intended in cuſ- 
tody already. 2 Hale's Hit. B. C. 199. ; 

Juitices of the peace may make out proceſs of Out- 
lawry upon indictments taken before themſelves, or upon 
indictments taken b-fore the Sheriff, and returned to the 
juſtices of the peace, by the ſtatute of 1 £4 4. cap. 23 
but the power of the Sieriff, to make any proceſs upon 
indictments, taken before him, is taken away by that ſta- 
tute. 2 Hale's Hift. 199. 


It is made a quere by Hale, whether a coroner can by 


law, make out proceſs of Outlawry, againſt a man in- 
diced by mquiſition before him. 2 Hale's Hi. P. C. 199. 

It hath been held, that though the proceſs in inferior 
Courts be a cafzas, that yet they cannot proceed to out- 
law the party. Zelv. 158: Cro. Jac. 222, 201: Rayme 
128: 1 Sid. 248, 259: 1 Keb. 890, gos. 

The procels to the Outlawry, wiz. the capias and exi- 
gent, muſt be in the King's name, and under the ju- 
dicial ſeal of the King, appointed to taat Court, which 
iſſues that proceſs, and with the ze/7e of the chief juſtice 
or chief judge of that Court or Seſſions. 2 Hale“ 
Hiſt, P. C. 199. 


IT. Ir a Peer of the realm be jadicted, and cannot 
be found, proceſs of Outlawry ſhall be awarded againſt 
him, and he ſhail be outlawed per judicium coronatorum, 
2 Infl. 49: 3 I. 31: Staunaf, 130: 2 Hawk. P. C. 
c. 44. $16, 

But in civil actions, between party and party, regu- 
larly a capias or exigent lies not againſt a peer; yet in 
caſe of an indictment for treaſon or felony, or for treſpaſs 
% & armis, as an aſſault or riot, proceſs of Outlawry 
{hall iſſue againſt a peer; for the ſuit is for the King, and 
the offence a contempt againſt him; therefore, if a 
reſcue be returned againſt a peer; or if a peer be con- 
vict of a diſſeiſin with force, or denies his deed, and it be 
found againſt him, a capigs pro fire and exigent hal! 
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OUTLAWRY II. III. 


iſſue, for the King is to have a fine; and the ſame reaſon 
holds upon an indictment of treſpaſs or riot, much more 
in the caſe of felony, 2 Hale's Hift. P. C. 199, 200: 
Cro. Eliz. 170, 503: 5 Co. 54: 1 Rell. Abr. 220. 

An infant above the age of fourteen may be outlawed, 
and the Outlawry is not erroneous ; but an infant under 
the age of fourteen cannot be outlawed ; if he be, it 1s 
erroneous. 3 Hen. 5. Utlagat.: Fitz. title Outlawwry 11: 
2 Roll, Abr. 805: Dyer 104: 2 Hale Hiſt. P. C. 207, 
208. Lord Coke ſays, within the age of twelve years. 
1 Iiſt. 128. a. 

But the Outlawry of ſuch infant is not void, it 
being of record, but is voidable only by wric of error. 
Dyer 239. a: 2 Roll. Abr. 805. 

A woman, it has been already remarked, is ſaid to be 
waived, and not outlawed ; therefore where a capias and 
exigent were awarded againſt three men and two wo- 
men, and the return was wtlavati exiſtunt, where, as to 
the women, it ought to have been waiviate exiftunt, 
this was held to be error. Cro. Jac. 353: 1 Kol. Rep. 
407 : 1 Rol. Ar. $04. 


if in an action againſt huſband and wife, the huſband | 


is outlawed, and wife waived, and ſhe is taken upon the 
capias utlagat., though ſhe is to be diſcharged of the im- 
priſonment, (becauſe the plaintiff cannot proceed againſt 
her alone, ) yet ſhe ſtill remains waived, and when her 
huſband is taken he muſt bring her in. See Dyer 271. 6: 
Cro. Fac. 445: Cro. Elix. 370: Hut. $6: 1 Sid. 21: 
Cro. Car. 58, 59: Hit. 86. 

If two are ſued in a joint action, and neither of them 
will appear, proceſs of Outlawry muſt be taken out 
againſt both. Co. Elix. 648. 


If an exigent be awarded againſt two, and the return 


primo exacti fuerunt & non comparuerunt, without ſaying 
nec eorum aliguis comparuit, it is erroneous. 2 Rell, 
Abr. 802. 

As to Outlawry in avon of account, wig: 41 Ed. 3. 3: 
1 Roll. Abr. 127: 1 Brownl. 25: 41 Ed. 3. 13. 
Moor 188: 2 Leon. 76: Dyer 239. pl. 203: NV. Bendl. 
148. pl. 205: Moor 74. pl. 203: 1 And. 10: 1 Sid. 
173: 1 Keb. 642. 

As to awarding Outlawry againſt principal and acceſ- 
ſary, by the Vat. of Meſim. I. 3 E. 1. cap. 14, it is pro- 


— 


vided, that none be outlawed upon appeal of command- 


ment, force, aid, or receipt, unleſs he who is appealed of 


the deed be attainted, fo that one like law be uſed therein 
through this realm; neverthelets he that will ſo appeal, 
ſ1all not, by reaſon of this, intermit or leave off to com- 
anence his appeal at the next county,-againſt them, no 
more than againſt theirprincipals which he appealed of the 
deed ; but their exzgent ſhall remain, until ſuch as be ap- 
pealed of the deed, be attainted of Outlawry or otherwiſe. 

In the conſtruction of this ſtatute, the following par— 
ticulars are laid down by Hawiins, as moſt remarkable: 

1, That it ſe-ms agreed, that it extencs as well to 
ind d ments as to appeal ; not only becauſe the word ap- 
pea! in the ſtatute may in a large ſenſe be taken for any 
accoſation in general: but becauſe indidtments are cer— 
Lainiy as mach within the reaſon of the ſlatute as ap- 
peals; and the Common Law (for the ſetiling whereof 
this ſtatute was made) did not make any diſtinction in 
this reſpect between appeals and indictments. 2 ff. 
483: 2 Enwa, P. C. c. 27. $ 129. 


- capias having at leaſt ſix weeks before the return thereof 


2dly, That it ſeems agreed, that wherever ſonie gr 
the defendants are expreſsly charged as principals, 100 
others as acceſſaries, before the award of this ex:»,, 
the Outlawry thereon, of thoſe charged as acceſlaries, 
cannot but be reverſible; becauſe it appears upon record 


that the exigent iſſued, contrary to the direction of the 


{tatute ; but if ſeveral be outlawed, on a writ of appeal, 
which chargeth them all alike without any diſtinction, 
there can be no advantage taken of the appellant's not 
having purſued the ſtatute, ſince it appears not, but that 
he might have charged them all as principals. 2 Haul. 
P. C. c.27.4 130, 306: 2 Hale's Hift, P. C. 200, 
3dly, That it is ſtrongly holden, that if an appellant 


take out the exigent, at the ſame time, againlt all the de. 


fendants, he muſt, when they appear, count againſt them 
all as principals, and ſhall be concluded from charginy 
any of them as acceſſaries, becauſe he has taken oy: 
ſuch proceſs as is erroneous, where all are not principals; 
but he makes a doubt, whether this be law at this day, 
fince all errors, as the law ſeems now to be ho!dey, 
are ſalved by appearance. 2 Haw. P. C. c. 27.5131: 
and vide 2 Hale's Hiſt. P. C. 200. 

Athly, That it ſeems the better opinion, that where 
there are more than one principal, the exigent ſhall no: 
iſſue, till all of them are arraigned ; and herein it is ſaid 
by Hale, that if A. and B. be indicted as principals in 
felony, and C. as acceſſary to them both, the exigex: 
againtt the acceſſary ſhall itay till both be attainted by 
Outlawry or plea ; for that it is ſaid, if one be acquitted, 
the acceſſary is diſcharged, becauſe indicted as acceflary 
to both, therefore tha!l not be put to anſwer till both be 
attaint; but hereof he adds a dubitatur, becauſe though 
. be acceſlary to both, he might have been indicted as 
acceilary to one, becauſe the felonies are in law ſeveral ; 
but if he be indicted as acceſſary to both, he muſt be 
proved ſo. 2 Hawk. P. C. c. 27. $132: 2 Hale's Hit, 
P. C. 200, 201. 

In treaſon all are principals; therefore procels of 
Outlawry may go againſt him who receives, at the ſame 
time as againſt him that did the fact. 1 Hale“, Hf, 
P. U. 238. 


III. ForRMERLY the exigent muſt have been ſued in 
the county where the party really reſided, for there all ac- 
tions were originally laid ; and becauſe Outlawries were 
at firſt only for treaſon, felony, or very enormous treſ- 
paſſes, the proceſs was to be executed at the Toru, 
which is the Sheriff's criminal Court; and this held not 
only before the Sheriff, but before the coroners, who 
were ancient converſators of the peace, being the bel: 
men in each county, to preſide with the Sheriff in his 
Court, and who pronounced the Outlawry in tlie county 
Court on the party's being guinto exactus; therefore 
anciently there was no occaſion for any proceſs to any 
other county than that in which the party actually fe- 
ſided, Fitz. Exigent. 26: Dyer 295. 

It is enacted by at. 6 Hen. C. cap. 1, „That be- 
fore any exigents be awarded againſt perſons indicted 
in the King's Bench, of treaſon or felony, writs of ca- 
fias ſhall be directed as well to the Sheriff of the county 
in which they are indicted, as to the Sheriff of the county 
whereof they may be named in the indictments; the 
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OUTLAWRY III. IV, 


And ic is further enacted, by Nat. 8 H. 6. cap. 10, That 
opon every indictment or appeal, before any exigent 
awarded, preſently after the firſt writ of capias returned, 
another wriz of capias ſhall be awarded, directed to the 
Sheriff of the county, whereof he who is indicted is or 
was ſuppoſed to be converſant, by the ſame indictment, 
containing, according tothe circumſtances, three, or four, 
months from the date to the retura ; by which ſecond 
writ of cabias, the Sheriff ſhall be commanded to take 
him, if he can be found within his bailiwick; and if he 
cannot, to make proclamation in two counties, before 
the return of the ſame writ; after which writ ſo ſerved 
and returned, if he which is ſo indicted or appealed, 
coine not at the day of ſuch writ returned, the exigent 
ſhall be awarded.“ 

This ſtatute not to extend to indictments, or appeals, 
taken within the county of Cher. 

It is enacted by far. 10 H. 6. cap. 6, That ſuch ſecond 
capias as is required by 8 Hen. 6. cap. 10, ſhall be 
awarded upon indictments or appeals removed into the 
King's Bench, or elſewhere, by ceriiorari or otherwiſe,?? 

In the conſtruction of theſe ſtatutes, the following opi- 
nions have been holden : 

That though the words are expreſs, that any Out- 
lawry pronounced, contrary to the directions of the ſta- 
tute, ſhall be void; yet it is not to be taken, as if ſuch 
Outlawries were abſolutely void, but only voidable by 
writ of error. Cro. Elix. 179: 3 Co. 59: Pleaud. 137: 
Hob. 166. 

If a defendant be expreſsly named of the ſame county 
wherein he is indicted, or appealed, and be alſo named 
under an alius dictus of another, it hath been adjudged 
that there is no need of any capias, with a command for 
proclamation according to 8 Hen. 6. c. 10, becauſe that 
which comes under the alias dictus is not traverſable nor 
material; alſo if a defendant be named of B. and late of 
D. there is no need of any capzas to the Sheriff of the 
county wherein D. lies; becauſe it appears, the de- 
fendant is at preſent converſant at B; but if a defendant 
be named of no certain place at preſent, but only late of 
B. and late of D. and late of E. Oc. being all in differ- 
ent counties from that in which the proſecution is com- 
menced, a capias ſhall go to the Sheriff of each county. 
2 Hawk, P. C. c. 27.4 126: 2 Hale's Hiſt, P. C. 195,6. 
Vide Cro. Jac. 167. 

In civil caſes, the writ of exig! facias (fee this Die- 
tionary, title Exigent) is a judicial writ made out by the 
Flaxer, as clerk of the exigents and directed to the $he- 
iff of the county where the action is laid; commanding 
him to cauſe the defendant to be required or e2::d from 
county Court to county Court, or from Su,? to B. 
ting, lf in London; that is, at five ſacceive county Courts 
or hultings, until he be outlawed, if he do not appear, 
and if he appear to take him, Cc. This writ ſhould be 
teſie'd on the guarto die po? of the return of the plurie: 
cp:as before, or of the capias aſter, judgment; and if 
there be not five county Courts between the teile and 
return of it, there iſſues an exigent de novo, grounded 

upon the Sheriff's return to the former writ with a clauſe 
tom whence it is called an allocatur exigent), directing 
the Sheriff to a/low the ſeveral county Courts at which 
tne detendant has already been required. 1 Pd. 371. 
In Londen the — are holden Once every fortnight; 


on which account the action is generally laid there, when 
the plaintiff intends to proceed to Outlawry. See Tidd's 
Pratt. K. B. 

It hath been holden, that in London, where the holding 
of the Huſtings is uncertain, no exigi facias ſhall iſſue 
with an allccatur Huſtiags 3 becauie the Court cannot 
take notice of the ſet times of holding it, as they may of 
the times of holding the county Courts; but it is now 
agreed, that if an cæigent iſſues in Landon, and they be- 
gin Huſting de placito terræ,“ (as they may, ) they ſhall 
proceed along at that Huſtings to the Outlawry, without 
mingling their Huſting de communivzs placitis; but if an 
allocato Huſting comes, they ſhall proceed without omit- 
ting any Huſling. Palm, 287: 2 Leon. 14; 2 Hale Hi. 
P. C. 202. 

In addition to the exigent, a writ of Proclamaticn 
was introduced by fat. 6 Hen. 8. c. 4, which requires it 
to be directed to the Sheriff gf the county of which the 
defendant is called, or deicribed in the original ; for 
there he was ſuppoſed to dwell ; and if he did not in 
fact dwell there, he might have avoided the Outlawry, 
by the ſtatute of Additions. Dyer 214. See Gilb. C. . 
19: The. Brev, 88. But the writ of Proclamation is at 
preſent governed by fat. 31 Elix. c. 3. 1, which en- 


acts, that, „in every action perional, wherein any writ 


of exigent ſhall be awarded out of any Court, a writ of 
Proclamation (hall be awarded and made out of the fame 
Court, having day of teſte and return, as the ſaid wric 
of exigent ſhall have directed, and delivered of record to 
the Sheriff of the county where the defendant at the 
time of the exigent ſo awarded ſhall be dwelling ; which 
writ of Proclamation ſhall contain the effect of the ſame 
action; and that the Sheriff of the county unto whom 
any ſuch writ of Proclamation ſhall be delivered, ſhall 
make three Proclamations, ane in the open county Court, 
another at the general quarter ſeſſions of the peace, in 
thoſe parts where the defendant at the time of the ex: - 
gent awarded ſhall be dwelling, and the zh:rd one month 
at the leaſt before the guinto exattus by virtue of the ſaid 
writ of exigent, at or near the moſt uſual door of the 
church or chapel of that town or pariſh where the de- 
fendant ſhall be ſo dwelling ; and if the defendant ſhall 
be dwelling, out of any pariſh, (i. e. in any extrapa- 
rochial place) then in ſuch place as aforeſaid of the next 
adjoining pariſh in the ſame county, and upon a Sunday 
immediately after divine ſervice, and ſermon, (if there 
be one,) and if there be no ſermon, then forthwith after 
divine ſervice; and that all Outlawries had and pro- 
nounced, whereupon no writs of proclamations ſhall be 
awarded and returned according to the form of this ſta- 
tute, {hall be utterly void and of none effect.“ 


IV. Uyon the defendant's being put in exigent, he is 
either taken by the Sheriff, appears voluntarily, or makes 
default. If he be taken, he either remains in cuſtody 
of tae Sheriff, or gives bail, Sc. as upon a common ar- 
reſt, Formerly, if the defendant had appeared volun- 
tarily, at any time before the return of the exigent, he 
might have obtained a writ of /aper/eacas from the fazer, 
as clerk of the ſuper/edeas, on entering a common appear- 
ance of the term in which the exigent iſſued, and he may 
{till do ſo where the action does not require /ecial bail. 
Bat upon a queſtion, whether in a cafe originally re- 
qui ing. pecial bail, if the defendant Rand out to an c- 
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OUTLAWRY IV. 


zent, le can come in and appear to the exigen!, without 
putting in ipecial bail; it was ruled by the Court of 
x. B. that there ought to be ſpecial bail. It would be 
very unteaſonable, tney ſaid, that the defendant ſhould 
pain an advantage, by ſtanding out till proceſs of Out- 
Jawry : he certainly ought not to be in a better condi- 
tion then than if he had appeared ar firſt, And accord- 
ingly the direction given was, that the filazer ſhould not 
fue a /uper/edeas til the defendant ſhould put in ſpecial 
buil. 3 Burr. 1920. 

If the defendant be neither arreſted nor appear, but 
make default at five ſucceſſive county Courts, or Huſ- 
tings, he is out/awved if a man, or if a woman, ſhe is 
waived, by the judgment of the coroners, or of the Re- 
corder in London; and the judgment of Oatlawry being 
returned by the Sheriff upon the exigent, the filazer, as 
clerk of the Qutlawries, will make out a wric of cap:as 
utlagatum, which is either gexeral or ſpecial, and may be 
iſſucd into any county, without a reatum; nor is there 
any occaſion upon an Outlawry after judgment, to re- 
vive the judgment by /c:re facias, after a year and a day. 

By the general writ of capias utlogatum, the Sheriff is 
commanded, * that he do not omit by reaſon of any 
liberty of his county, but that he take the defendant, 
if he be found in his-bailiwick, and him ſafely keep, fo 


that he may have his body in Court on a general return 


day, Sc. whereſrever, & c. to do and receive what the 
Court fhall conſider of bim. '1 he defendant, being taken 
by the Sheriff on this writ, either gives bail to appear 
and reverſe the Outlawry, or remains in cuſtody until he 
actually reverſe it, or obtain a charter of pardon, or be 
relieved under an inſolvent act. 

At Common Law the defendant could not have been 
bailed, when taken by the Sheriff on a capias utlagatum. 
3 Burr. 1484: 4 Burr. 2540. And this caſe is particu- 
larly excepted out of the fats. 23 U G. c. 9: 13 Car. 2. 
A. 2. c. 2. 4; by tie latter of which ſtatutes it is ex- 
preſsly declared, that ** no Sheriff, Sc. ſhall diſcharge 
any perſon or perſons taken upon any writ of capias ut/a- 
gairmm out of cuſtody without a lawful /per/edeas firſt 
had and received for the fame.” But now by fat. 4 U 

. & M. c. 18. 54, 5, if any perſon outlawed in 
the Cout of King's Bench, other than for treaſon and 
felony, ſhall be taken and arreſted upon any capias utla- 
gatum out of the ſaid Court, the Sheriff making the ar- 
reſt may, in all cafes where ſpecial bail is not required by the 
aid Court, take an attorney's engagement under his 
hand to appear for the defendant, and reverſe the Out- 
lawry, and may thereupon diſcharge the defendant from 
ſuch arcelt ; and zz thoſe caſes where fpecial bail is required 
by the jaid Court, the ſaid Sheriff thall and may take ſe- 
curity of the defendant by bond, with one or more, ſuffi- 
cient Surety or Sureties in the penalty of double the ſum 
for which ſpecial bail is required, and no more, for his 
appearance, by attorney in Court, at the return of the 
writ, and to do and perform ſuch things as ſhall be re- 
quired by the ſaid Court ; and after ſuch bond taken may 
diſcharge the defendant from the ſaid arreſt. Or in caſe 
the defendant ſhall not be able to give ſecurity as afore- 
ſaid, before the return of the writ, he ſhall and may be 
diſcharged, whenever he ſhall find ſuthcient ſecurity to 
the Sheriff for his appearance by attorney in the ſaid 
Court, at ſome return in the enſuing term, to reverſe the 


Outlawry, and to do and perform ſuch other thing and | 


| 


things as ſhall be required by the ſaid Court,” 71, 
ſtatute has been conſtrued not to extend to imma, © 
at leaſt not to miſdemeanors after conviction, ; 
2539. And even in ci caſes the defendant cart 
bailed where he was not bailable upon the procet; ;1 
Outlawry. Id. 2540. For it was the deſign of the fa. 
tute, to put him in the ſame condition as if he had nat 
been outlawed ; and therefore he is not bailtble whe, 
taken upon an Outlawry after judgment; neither wngy 
this ſtatute will the Court reſtore poods taken von 2 
ſpecial capias utlagatum, but they will of courſe be re. 
ſtored upon the reverſal of the Oatlawry, Corb, 49; 
1 £4. Raym. 349. 
When there is no affidavit of a bailable cauſ of ac. 


— 


tion, the Sheriff is authoriſed by the ſtatute to dich aro 


the defendant on an attorney's undertaking to apr 
and reverſe the Outlawry ; but when an atlidavir has 
been made, he ought not to be diſcharged without gir- 
ing the ſecurity required by the ſtatute; which is 12: 
common bail bond, but a bond with one or more unt. 


cient Surety or Sureties for appearance by attornzy at 


the return of the writ, and to do and perform tuct 
things as ſhall be required by the Court, that is, to put 
in bail to a new action, plead within a limited time, pur 
the plaintiff in the ſame condition, and ſuch like mar. 
ters. 3 Burr. 1483: 4 Burr. 2540 ; and it is not necel. 
ſary that the affidavit ſhould be 

lawry. 2 Stra. 1178, 9: 1 Hil. 3: Fort. 39. Or the 
ſum ſworn to be indorſed, on the capias utlagatum, 
2 Burr. 1482. But it is ſufficient if there be an atiidavic 
before the defendant is diſcharged ; the Court having 
determined that proceſs of Outlawry is not within the f- 
tute for preventing frivolous and vexatious arrcils, See 
3 Burr. 1483. | 


By the ſpecial writ of capias utlagatum the Sheriff is 
commanded not only to take the detendant, as by the 


general writ, but alſo to enquire by the oath of honed 
and lawful men of his county, what goods and chattel:, 
lands and tenements, he hath or had on the day of his 
Outlawry, or at any time afterwards; and by their oath to 
extend and appras/e the ſame according to the true value, 
and to take them into the King's hands, and ſafely keep 
them, ſo that he may anſwer to the King for the true va- 
lue and iſſues of the ſame, making known what he ſhal! 
do thereupon to the Court, on the return day.“ Oz. 
Brev. 35: The. Brev. 59. Upon this writ the Sherit: is 
to impannelajury who are to make enquiry of the goods 
and chattels of the defendant including his debts. Co, 
5: Lane 23: Lutw. 329, 1513: Gilb, C. P. 200. 
And alſo of his leaſehold and freehold lands and tene- 
ments; to appraiſe the goods, and to extend or value 
the lands, Sc. but they are not to enquire of his copy- 
holds, Parker 199. Or truſt property, Cro. fac. 513: 
Sty. 41. But ſee the /atute of Fraud 29 Car. 2. 6. 3. 

$ 10, | | 
Witneſſes may be ſubpœnaed to attend the execu- 
tion of the enquiry, and when made, the Sheriff is td 
take poſſeſſion of the goods and chattels of the deſend- 
ant, and of the leaſehold tenements in his own occu- 
pation. 9 Hen. 6. 20, 21. But he muſt not oult or dif. 
turb the poſſeſſion of his tenants, I. 21 H. 7. 7. And 
can only take the iſſues or profits of his ſreehold tene- 
ments. Id: Plowd. 541: Hardr. 106, 176: Bund. 103, 
105, The inquiſition ſhould ſet forth, with convene 
0 | certaint) 


made before the Out- 
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inty, the appraiſed value of the goods; the par- 
e the r of what lands, Cc. the defend- 
ant is ſeiſed or poſſeſſed; the different parcels; in whoſe 
tenure; and of what annual value beyond repriſes: But 
the inquiſition, being merely an office of inſtruction or 
information, does not require ſo much certainty as an 
office of entitling. 2 Sa/k. 469: Bunb. 103. And if the 
lands, Oc. be undervalued, there may be a melius ingui- 
rendum. Hard. 106. 
When the ſpecial writ of capias utlagatum is returned, 
it ſhoald be delivered, with the inquiſition annexed, to 


the filazer, as clerk of the exigents and Outlavuries, and 


afterwards filed in the office of the cats brevium, 
37.R. 578,9; from whence a tranſcript is ſent into 
the Exchequer. G16. C. P. 16. Out of this Court there 
iflues a verditioni exponas to ſell the goods, a ſeire facias to 
recover the debts, and a /evari facias to levy the iſſues 


and profits; under which latter writ the Sheriff may not 


only take the rent and moveables of the party outlawed, 


but alſo the cattle of a ranger, /evant and couchant, on 


the lands extended. 1 Ld. Raym. 305, and the caſes there 
cited in the laſt edition, In aid of theſe writs a bill may 
be exhibited in the Exchequer againlt the outlaw to com- 
pel a diſcovery of his real and perſonal eſtate, &c. either 


by the plaiatiff to enable him to take out execution, or. 
by the Attorney General on behalf of the Crown. 


Hardr, 22; And it is ſaid to be the courſe of that Court, 
upon an Outlawry, to prefer an information in the nature 
of an action of trover and converſion againſt him who 
hath the goods of the party outlawed. 1 Mog. go. 

The money raiſed by the Sheriff under theſe writs be- 
longs to the Crown, but the plaintiff may have it paid 
to him in ſatisſaction of his debt and coſts, by applying 
to the Court of Exchequer, or Lords of the Treaſury; 
and he may alſo obtain a leaſe of the lands, Ic. under 
the Exchequer ſeal. Hardr. 106, 422: T. Rm. 17: 
1 Lev. 33. Or a grant of the King's right to levy the pro- 


fits. 9 H. 6. 20: 2 Roll. Abr. 808: Gilb. C. P. 17. If 


the money raiſed by the Sheriff do not exceed the ſum 
of fifty pounds, the Court of Exchequer, on motion, will 
order it to be paid to the plaintiff; but if it exceed that 
ſum, the plaintiff mult petition for it to the Lords of the 
Treaſury, ſtating the amount of his debt, a ſhort ab- 
ſtract of the proceedings, with the expences he has been 
put to, and praying, in reſpect thereof, that the Attorney 
General may be authorized to conſent, on behalf of the 
Crown, that the money remaining in the Sheriff's hands 


may be paid over to the petitioner. The petition is re- 


ferred by the Lords of the Treaſury to their ſolicitor, who 
ſhould be furniſhed with an affidavit, ſworn before a 
baron, of the amount of the debt and colts, and a certifi- 
cate of the proceedings from the clerk in Court, where- 
upon he will make his report, which ſhould be filed with 
the clerk of the Treaſury. A warrant is then iſſued 
under the King's ſign-manual for the Attorney General 
to give his conſent to an order purſuant to the prayer of 
the petition ; upon which a motion is made in the Court 
of Exchequer, and the Attorney General conſenting, an 
order is framed accordingly ; this order muſt be engroſſed, 
and put under ſeal, with a ſubpœna annexed to perform 
it; and the Sheriff being ſerved therewith muſt pay over 
the money, or will be liable to an attachment. 2 Cromp. 
47. See Tidd's Pratt. K. B. cap. 4, and the authorities 
there Cited, 

: VoL, II. 


OUTLAWRY IV-V. 


V. Tarr are two ways of reverſing an Outlawry ; 
firſt, by writ of error returnable coram nobis. Co. Litt. 
259. 6: Fort. 38. 2dly, By motion founded ona plea, aver- 
ment or ſuggeſtion of ſome matter apparent; as in re- 


ſpe& of a /uper/edeas, omiſſion of proceſs, variance, or 


other matter apparent on the record; and yet in theſe 
caſes ſome have holden that in another term the defend- 
ant is driven to his writ of error. But for any matter of 
fact, as death, impriſonment, beyond ſea at the time of 
the exigent awarded; (Carth. 259: 1 La. Raym. 349: 
2 Stra. 1178 : 1 Vi 3 ;) ſervice of the King, &c. he is 
driven to his writ of error, unleſs it be in the caſe of 
felony, and there in favorem vitæ he may plead to it. 
It ſeems, however, to be diſcretionary in the Court to 
relieve by motion, or put the parties to a writ of error; 
and of late years they have gone farther than heretofore 
upon motion, the more effectually to expedite juſtice, 
ſave expence, and preſerve the credit and character of 
the defendant. Tidd's Pra. K. B. c. 4. 

Regularly, in all Outlawries, as well perſonal as cri- 
minal, the party, in order to reverſe the ſame, was to 
appear in perſon, and could not appear by attorney. 
2 Leon. 22: Cro. Fac. 462: 2 Salk. 496. 

But now by fat. 4 & 5 V. & M. cap. 18, already 
referred to, no perſon who ſhall be outlawed in the Court 
of B. R. for any cauſe whatſoever (treaſon and felony 
only excepted,) ſhall be compelled to appear in perſon in 
the ſaid Court to reverſe ſuch Outlawry ; but may appear 
by attorney and reverſe the ſame without bail in all caſes, 
_ where ſpecial bail ſhall be ordered by the ſaid 
Court. 

By flat. W:ftm. 1. (3 E. 1.) cap. , it is expreſsly 
provided, that thoſe who are outlawed, have abjured the 
realm, &c. ſhould be excluded the benefit of replevin ; 
yet it hath been always held, that the Court of King's 
Bench may in their diſcretion, in ſpecial caſes, bail a 
perſon upon an Outlawry of felony ; as where he pleads 
that he is not of the ſame name, and therefore not the ſame 
perſon with him that was outlawed, or alleges any other 
error in the proceedings, 2 Hawk. P. C. c. 15. C40. 

By fat. 31 Elix. cap. 3. J 3, it is enacted, That be- 
fore any allowance of any wit of error, or reverſing of 
any Outlawry be had by plea, or otherwiſe, through or 
by want of any proclamation to be had or made accord- 
ing to the form of this ſtatute, the defendant and de- 
fendants 'n the original action ſhall put in bail, not 
only to appear and anſwer to the plaintiff in the former 
ſuit in a new action to be commenced by the faid plaintiff 
for the cauſe mentioned in the firſt action, but alſo to ſa- 
tisfy the condemnation, if the plaintiff ſhall begin his 
ſuit before the end of two terms next after the allowing 
the writ of error, or otherwiſe avoiding of the ſaid 
Outlawry.“ 

On reverſing the Outlawry for any other error in law, 
beſides the want of proclamations, it was long unſettled 
whether the defendant ſhould be obliged to put in ſpe- 
cial bail. In the earlieſt caſes upon the ſubjeR, it was 
determined that he ſhould. Litt. Rep. 301: Carth. 
459: 1 Ld. Raym. 349: Gilb. C. P. 19. But there are 
cales to the contrary in the time of Holt, Chief Juſtice, 
12 Med. 545 : 1 Ld. Ram. 605: 2 Salk. 496: And in 
one of them (2 Salk. 496,) it is ſaid, that if the party 
outlawed come in gratis, upon the return of the exigent, 


Ke. he may be —— motion, to reverſe the Out- 
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OUTLAWRY v. 


lawry, for any other cauſe but want of proclamations 
without putting in bail; but if he come in by cepi corpus, 
he ſhall not be admitted to reverſe it without appearing 
in perſon, as in ſuch caſe he was obliged to do at Com- 
mon Law; or putting in bail with the Sheriff for his 
appearance upon the return of cepz corpus, and for 
doing what the Court ſhall order. In two ſubſequent 
caſes, however, ſpecial bail was put in upon reverſing the 
Outlawry, for errors in law, though it does not appear 
the party came in gratis. Wall v. Walton, E. 12 G. 1. 
cited, 11 , : 2 Stra. 951: 2 Barn. K. B. 298. At 
length, in the caſe of Serecold v. Hampſou, the Court upon 
coniidering the words of flat. 4, 5 VU. M. c. 18. 
9 3, which empowers the outlaw to appear by attorney, 
and ſays, * the Outlawry ſhall be reverſed without bail 
in all caſes, except where ſpecial bail ſhall be ordered by 
the Court,”” declared they were of opinion they had a 
diſcreticnary power to require it or not; and that the want 
of an afſida vit before the Outlawry was no objection, be- 
cauſe that is only requiſite to warrant an arreſt; and 
though the Hat. 31 Elix. c. 3. § 3, be the only act that 
expreſsly requires bail, it is not to be inferred from 
thence that in other caſes it ought not to be inſiſted on; 
for that act makes a new error, and the bail upon it is 


abſolutely to pay the condemnation money. 2 Sa. 


1178, 9: 1H. 3, And it is now ſettled, that on re- 
verſing an Outlawry, for any other error in law, beſides 
the want of proclamations, the bail is common or ſpecial, 
in like manner as upon the arreſt. Where /þecia/ bail is 
required, it need not be put in before the allowance of the 
writ of error, but it is well enough if put in at any time 
before the reverial. 1 Ld. Raym. 605: 2 Stra. g51 : 
2 Barn. K. B. 928. The recognizance, in ſuch caſe, is 
uſually taken in the common form; but ſee 12 Mod. 
545, per Helt, and 2 Salt. 496. And it is ſettled that the 
bail may render the defendant, and are not, at all events, 
anſwerable for the debt. T:i4d's Pract. K. B. and the 
authorities there cited. | 
In general, an Outlawry can only be reverſed upon 
payment of cos; but if the proceſs have been abuſed, 
and made ſubſervient to purpoſes of oppreſſion, as where 


2 man has been outlawed, who was already in priſon at 


the plaintiff's ſuit, or being at large, did not abſcond 
but appeared publickly, and might have been arreſted 
or ſerved with proceſs, the Court on motion will order 
the plaintiff to reverſe the Outlawry at his own expence. 
2 Vent. 46: 2 Salk. 49; : Barnes 321: T. Jon. 211: 
Comb. 19: 12 Mod. 413. 

It is clearly agreed, that an attainder of felony of a 
perſon who had any lands ſhall never be reverſed by writ 
of error, without a ſcire facias againit all the tertenants 
and lords mediate and immediate; but it is ſettled, that 
ſuch /cire facias is not neceſſary in the cafe of high trea- 
ſon. Dyer 34. pl. 20: Cro. Eliz. 235: 1 Keb. 141: 
x Sid. 316: 3 Keb. 39: 3 Med. 42, 47: 4 Mod. 366: 
Ld. Raym. 154. 

Alſo it is ſaid, that it is not _— in the caſe of 
felony, when it is ſuggeſted on the roll that the party 


had no lands, and the Attorney General confeſles it. 
2 Salk. 495. 

It is agreed, that after an Outlawry of treaſon or 
felony is reverſed, the party ſhall be put to plead to the 
indictment, for that ſtill remains good, and he may be 


| 


tried at the King's Bench bar; or the record may be | 


and 22 Vin. Abr, title Outlawwry, 


remitted into the country, if it were removed into the 
King's Bench by certiorari, with a command to the juſ. 
tices below, to proceed by tne ſtatute of 6 Hen. 6. c 1; 
Cro. Fac. 646: Cro. Car. 365: 3 Med. 42: 6 Mad. 
115: 2 Hale's Iliſt. P C. 20g. 

So if a man be outlawed by proceſs in an information, 
and comes in and reverſes the Ovtlawry, he mult plead 
inſtanter to the information. 1 Salk. 371: 5 Med. 141, 


The law is the ſame in civil caſes; and therefore, if | 


an Outlawry in a perſonal action be reveried, the original 
remains. March q: 3 Lev. 245. 

Generally ſpeaking, when the Outlawry is reverſed, 
or the defendant has obtained a charter of pardon, he 
may be diſcharged, if in cuſtody, by writ of {per /edeas, 
See fat, 13 Car. 2. fl. 2. c. 2. $4. And his property, if 
taken into the King's hands, ſhall be reſtored to him by 
writ of amowveas manus, or otherwiſe, according to the 
courſe of the Exchequer, As to chattels real, ſce Cre, 
Eliz. 278: 2 Fern. 312: Bund. 105. And as to chattels 
perſonal, ſee 5 Mod. 61. Where he has obtained a char. 


ter of pardon, he mult ſue out a /crre faczas to give notice 


thereof to the plaintiff, in order that he may further pro- 
ſecute his action, if he think proper. See Tidd's Prad. 
K. B. c. 4. | | 

It hath been adjudged, that if the King grant over the 
lands of a perſon outlawed for treaſon or felony, and at- 
terwards the Outlawry be reverſed, the party may eater 
on the patentee, and need neither ſue a petition to the 
King, nor a /cire facias againſt the patentee. 1 Aud. 188. 
A perſon ſhall, after Outlawry reverſed, be reitored to 
his law, and be of ability to ſue. Co. Lill 288. b. 

If the goods of a perſon outlawed are fold by the Ske- 
riff upon a capias utlagatum, and after the Outlawry is te- 
verſed by writ of error, he ſhall be reſtored to the gods 
themſelves ; becauſe the Sheriff was not compellable to 
ſell theſe goods, but only to Keep them to the ule of the 
King. 5 Co. 90: 1 Rell. Abr. 778. | 

It an advowſon come to the King, by forfeiture unon 
an Outlawry, and the church becoming void, the }.:ng 
preſents, and then the Outlawry is reverted : yet the King 
ſhall enjoy that preſentment, becauſe the preſentment 
there came to the King as the profit of the advoslen, 
Moor 269. 

But if the church be void at the time of the Outlawry, 
and the preſentation is thereby forfeited as a chatte! 
principally and diſtin of itſelf, there, upon reverfal of 
the Outlawry, the party ſhall be reſtored to the prefent- 
ation. Cro. Eliz. 170. | : 

If a termor being outlawed for felony, grants over his 
term, after the Outlawry is rever{-d, the grintee may 
have treſpaſs for the profits taken between the reverlal of 
the Outlawry and the aſſignment ; for by the reverlal it 
is as if no Outlawry had been, and there is no record of 
it. Cro. Eliz. 170: 13 Co. 20, 22. | 

It is ſaid, that if a man be outlawed in the King's 
Bench, and the party's goods are ſeized into the King's 
hands, and then the Outlawry is reverſed, there c 4; be 
no reſtitution ; the reaſon whereof is, for that the Cour! 
of King's Bench cannot ſend a writ to the treaſurer ; and 


the Court of Exchequer have no record before them to 


iſſue out a warrant for reſtitution. 5 Mod. 61, Sec 


2 Vern, 312: 2 Lev. 49. : 
For more learning on this ſubject, ſee 3 New Ab”, 


OUT. 


or b 


voce 


lette 


OUT 


OUTPARTERS, mentioned in 2 9 H. 5. fl. 1. 
0. 7. A kind of thieves in Ridde/Aale, that ſtole cattle, 
or other things without that liberty; ſome are of op1- 
nion, that thoſe which in the fore-named ſtatute are 
termed Outparters, are now called of uters, being ſuch 
85 ſet matches for the robbing any man or houſe, Couwwe/!, 
See Intakers. 

OUTRIDERS, Bailiffs errant, employed by the She- 
riffs, or their deputies, to ride to the fartheſt place of 
their coonties or hundreds, with the more ſpeed to ſum- 
mon ſach as chey thought good to their county or hun- 
dred courts. See fat. 14 E. 3. fl. 1. c. g. 

OWEL, An old French word for equal. Law Fr. Did. 

OWELTY, Equality. Co. Litt, 169. When there is 
lord, meſne, and tenant, and the tenant holds of the meine 
by the ſame ſervice that the meine holds over of the lord 
above him, this is called Owelty of ſervices. F. N. B. 136. 

OWLERS, Perſons that carry wool, &c. to the ſea- 
ſide by night, in order to be ſhipped off contrary to law, 
See Wool. | 

OWLING, The offence of exporting, Sc. wool by 
night, See V col. | 

OXEN ; See Cattle. 

OXFILD, A reſtitution anciently made by a hun- 
dred or county, for any wrong done by one that was 
within the ſame. Lamb. Archaion, 125. 

OXFORD. See Univer Cours or UniveR- 
61TIFS, 

OXGANG, from Ox, i. e. Ja, and gang, or gate, iter.] 
Is commonly taken for fifteen acres of land, or as much 
as one ox can plough in a year. S{erc ſays 13 acres, See 
Spelman. | 

Six Oxgangs of land, is ſo much as fix oxen can plough. 
Cromp. Furiſil. 320. But an Oxgang ſeemeth properly to 
be ſpoken of ſuch land as lieth in Gaynour. Old Nat. Br. 
fol. 117. See Co. Litt. 69. Corvell, 

OYER. This word was anciently uſed for what we 
now call aſſiſes. Anne 13 Ed. 1. See Oyer and Terminer, 


OYER, Fr. Audire. Lat. To hear.] Previous and pre- 
paratory to pleading in bar, the defendant may crave 
Oyer of the writ, or bond, or other ſpecialty upon which 
the action is brought, that is, zo hear it read to him; 
the generality of defendants in the times of ancient ſim- 
plicity being ſuppoſed incapable to read it themſelves : 
- Whereupon the whole is entered verbatim upon the re- 
cord, and the defendant may take advantage of any con- 
diton or other part of it, not ſtated in the plaintiff's de- 
claration, 3 Comm. c. 20. p. 299. 

To demand Oyer of an obligation, is not only to de- 
ire the plaintiff's attorney to read the ſame; but to have 
a copy thereof, that the defendant may conſider what to 
dlead to the action. Hob. 217. 


Orer of Deeds, &c. is demandable by the plaintiff, 
or by the defendant. If the plaintiff in his declaration 
"cce/ſarily makes a profert in curia of any deed, writing, 
letters of adminiſtration, or the like, the defendant may 
pray Oyer, and muſt have a copy thereof delivered to 
him, if demanded ; paying for the ſame after the rate of 
4d. per ſheet, and alſo for the ſtamps. 2 Salk. 497 : 
| K. 1.5 6 Geo. 2. So likewiſe if the deſendant in his 
piea makes a neceſſary proſert in curid of any deed, c. 
ine plaintiff may pray Oyer, and ſhall have a copy at 


the like rate. I: 6 Mad. 122, And the party of whom | 


-w —  — - 


OYER, 


Oyer is demanded, is bound to carry it to the adverſe 


party. 2 Term Rep. 40. Formerly, all demands of Oyer 
were made in Court (as it is now in caſe of criminal ap- 
peals, ) where the deed is, by intendment of law, when it 
is pleaded with a profert in curid. 12 Mod. 598: 3 Salk. 
119. And therefore when Oyer is craved, it is ſuppoſed 
to be of the Court, and not of the party; and the words 
ei legitur in hæc verba, &c. are the act of the Court. 14: 
1 Sid. 108. But fee 2 Lutw, 1644, contra, In practice, 
however, Oyer is now uſually demanded, and granted by 
the attornies. 6 Med. 28. And where the plaintiff is en- 
titled to have Oyer of a deed, it cannot be diſpenſed with 
by the Court, nor can the defendant be compelled to 
plead without it, even though the deed be loſt. 2 Lill. 
P. R. title Oyer 266: 2 Keb. 274: 6 Med. 28: 2 Str. 
1186: 1 Will. 16. But where the deed is in the hands of 
a third perſon, the Court will oblige him to give Oyer, 
and produce it. 2 S. 1198. 

When a deed is ſhewn in Court, it remains there in 
contemplation of law, all the term in which it is ſhewn ; 
for all the term is conſidered in law but as one day. And 
at the end of the term, if the deed be not denied, the law 
doth adjudge it to be in the cuſtody of the party to 
whom it belongs; but if it be denied, then it ſhall re- 
main in Court till the plea is determined, and if it even- 
tually turn out not to be the plaintiff's deed, it ſhall be 
deſtroyed. Co. Litt. 231.6: 5 Co. 754.6: 2 Lutw. 1644. 
But letters teſtamentary, or of adminiſtration, are not 
ſuppoſed to remain in Court all the term; for the plain- 
tif may have occaſion to produce them elſewhere. 
2 Salk. 497: 12 Mod. 598 ; hence it is, that Oyer of a 
deed cannot, in ſtrictneſs, be demanded, but during the 
ſame term it is pleaded. 5 Co. 74. 6: 2 Lutw. 1644: 
1 Term Rep, 149. And as a general imparlance is al- 
ways to a ſubſequent term, it follows that Oyer of 2 
deed cannot be demanded after ſuch imparlance. 1 X:5, 
32: 2 Lew. 142: Freem. 400: 3 Keb. 480, 451 : 6 Med. 


28. A differert doctrine is, indeed, laid down in one 


place, which muſt be underſtood of a peαν,j,õu-haparlance 
to another day in the ſame term. 12 Med. 29, and ſee 
2 Show. 310. 

Though Over is not, in ſtrictneſs, demandable of a re- 
cord, (1 Ld. Raym. 347, 4th edition, note (a): Dougl. 
476, 7: 1 Term Rep. 149, 50.) yet if a judgment or 
other matter of record in the /ame court be pleaded, 
the parties pleading it muſt give a note in writing, of 
the term and number-roll whereon ſuch judgment or 
matter of record is entered and filed; or in default 
thereof the plea is not to be received. Kei/ww. 96: 
Carth, 454: 1 Ld. Raym. 347: Carth. 517: 1 Ld. 
Raym. 5 50: 2 Str. 823: R. T. 5 & 6 Geo. 2. (3). And 
probably, on this account, the party was not anciently 
permitted to plead »u/ tiel record of a judgment or mat- 
ter of record in the /ame Court. 5 H.7. 24, fer Brian. 
3 Keb 76. But where a judgment or matter of record 1s 
pleaded in a different Court, the party not being entitled 
to an account of the term and number-roll, muſt plead 
nul tiel record. And it ſeems, that Oyer is not demand- 
able of an act of parliament. Doagl. 476 : Godb. 186, 
contra. 

Formerly the defendant was allowed Oyer of the Ori- 
"inal Ib ri, in order to demur or plead in abatement, for 
any apparent inſufficiency or variance. Gzlb. C. P. 52: 
12 Mad. 35, 189: 2 Ito. 1644: 6 Med. 27: 2 Salt. 
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498: 2 Ld. Raym. g70: R. T.s & 6 Geo, 2. 3: 


2 Will. 97 : Co. Ent. 320. But this indulgence having 
been abuſed and made an inſtrument of delay, it is now 
holden, that if the defendant demand Oyer of the Ori- 


ginal Writ, the plaintiff may proceed, as if no ſuch de- 
mand had been made. Deugl. 227, 8: Barnes 340: and 


ice Bro. Ar. title Oyer, pl. 19. 
'The demand of Oyer is a kind of plea, and ſhould re- 


gularly be made, before the time of pleading is expired. 


If it be not made till after that time, the plaintiff may 
conſider the demand as a nullity, and ſign judgment. 


Tidd's Pra. K. B. But though Oyer be not in ſtrictneſs 


demandable, yet if it be given, the party demanding has 


a right to make uſe of it. Doug. 476, 7. If the detend- 


ant would inſiſt upon his demand of Oyer, he ſhould 
move the Court to have it entered upon record. 
6 Mod. 28. If the plaintiff on the other hand would con- 
teſt the Oyer, he may either counterplead it, or ſtrike 
out the reſt of the pleading, and demur, 2 Lev. 142: 
2 Salk, 497: and ſee 2 Ld. Raym. 970. Upon which the 
judgment of the Court is, either that the defendant have 
Oyer, or that he anſwer without it. 2 Lev. 142. On the 
latter judgment, the defendant may bring a writ of 
error; for to deny Oyer where it ought to be granted is 
error, but not & conver/o, 2 Salk. 497: 6 Med. 28: 
2 Ld, Raym. 9yo: 2 Stra. 1186: 1 Wil}. 16. 

There is no ſettled time preſcribed for the plaintiff to 
give Oyer, though if not given when demanded, the de- 


fendant ſhall have the ſame time to plead, after Oyer 


given, as he had at the time of demanding it, 1 Ser. 
705: R. T. 5 C6 Geo. 2. (6). And he may either ſer 
forth the Oyer in his plea, or not, at his election. 2 Ser. 
1241: 1 Yil/; g7. If he ſet it forth, the Court muſt ad- 
judge upon it, as parcel of the record, though it was not 


ſtrictly demandable at the time of granting it. 3 Sa/k, 
119: Carth. 513: 6 Med. 27: Dougl. 460. But the de- 


fendant is not bound to ſet it forth in his plea. 2 Str. 
1241: 1 Hil. g7: Barnes 127, contra; and if he do 
not, the plaintiff may pray an inrollment, and ſo make it 
part of his replication. 

The time allowed for the defendant to give Oyer of a 
deed, c. to the plaintiff, is two days excluſive after it is 
demanded. Carth. 454: 2 Term Rep. 40. And if it be 
not given in that time, the plaintiff may ſign judgment, 
as for want of a plea. 6 Mod. 122. If given, the plaintiff 
ſhall have the ſame time to reply after Oyer given him 
by the defendant, as he had at the time of demanding it, 


K. T. 5 C6 Geo. 2. (5). 


Where there may be Oyer, the party demanding it is 
not bound to plead without it, but defendant may plead 
without it if he will, on taking upon him to remember 
the bond or deed; though if he plead without Oyer, he 
cannot after waive his plea, and demand Oyer. Med. Ca/. 
28: 3 Salk, 119. Aſter a plea in abatement, Oyer may 
not be had the ſame term, to plead another dilatory plea. 
Med. Caf. 27: 2 Lill. 267. 

When on Oyer of a deed, it is entered, the whole caſe 
appears to the Court as if the deed were in the plea, and 
the deed is become parcel of the record : though Oyer 
of a deed can only be demanded during the time it is 


produced in Court; and then it may be entered in he 


werba, and there may be a demurrer, or iſſue upon it, 
Ac. 5 Rep. 76: Lutw. 1644: 3 Salk. 119. 

If a bond is brought into Court, Oyer 1s grantable 
only the firſt term, for afterwards it is adjudged in the 


i 
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—AND TERMINER. 


poſſeſſion of the party. Vet Oyer of a recognizance ua: 


granted in a term ſubſequent to the declaration, Lg, 
Raym. 84. > 

A defendant ought to crave Oyer of the plaintif', 
deed, on which he hath declared ; and cannot ſet forth 
another to plead performance thereof. Mod. Ca. 153 
2 Nel/. Abr. 1225. ü 

So where a deed is pleaded, the other party cannot 
allege that there is other matter contained in the deed, 
but mult ſet it forth on Oyer. Strange 227. 

If the defendant after craving Oyer of a deed, do not 
ſet forth the whole of it, the plaintiff may ſign judgment 
as for want of a plea. 4 Term Rep. 370. 


If there is miſnomer in a bond, Sc. the defendant | 


is to plead the miſnomer, and that he made no ſuch deed 
without craving Oyer ; for if he doth, he admits his name 
to be right. 1 Salk. 7. 775 

If defendant will take advantage of a variance be. 
tween the writ and count, he muſt crave Oyer of the 
writ, and ſpread it on the record, i. e. ſhew it to the 
Court. 2 Will. 395. 


OYER DEF RECORD, audire recordum.] A petition 


made in Court, that the Judges, for better proof-ſake, 
will hear or look upon any record. See the preceding 
title Oyer. 

OYER and TERMINER, Fr. Ouir & Terminer, 

at. Audiendo & Terminando.] A commiſſion directed to 
the Judges, and other gentlemen of the county to which 
it is iſſued, by virtue whereof they have power 70 her 
and determine treaſons, and all manner of felonies and 
treſpaſſes. Cromp. Furiſd. 12 1: 2 Int. 419: 4 If. 152. 
In our ſtatutes. the term is often printed Oyer and Deter- 
miner, 4 Inſt. 162, See this Dictionary, title Juftices of 
Oyer, &c. and the references there, to which the follow. 
ing obſervations may be added. | 

The uſual commiſſion of Oyer and Terminer of ſuſ- 
"tices of aſſiſe is general; and when any ſudden in- 
ſurrection, or treſpaſs is committed, which requires 
ſpeedy reformation, then a ſpecial commiſſion is im- 
mediately granted. See fat. Ii m. 2. 13 Ed. 1. c. 29 
F. N. B. 110. 

A man may have a ſpecial commiſſion of Oyer and 
Terminer, to inquire of extortions and oppreſſions ot 
under-ſheriffs, bailiffs, clerks of the markets, and all 
other officers, c. on the complaint and ſuit of any one 
who will ſue it out: and the King may make a writ of 4/- 
faciation unto the Juſtices of Oyer and Terminer, to admit 
thoſe into their company whom he hath aſſociated unto 
them ; alſo another writ may be ſent to the Judges to 
proceed, although all the Juſtices do not come at the day 
of the ſeſſions; and this writ is called the writ of Sj nen 
omnes, &c. New Nat. Brew. | 

As to theſe commiſſions it is ſaid, that if a commiſſion 
of Oyer and Terminer, &c. be awarded to certain per- 
ſons to inquire at ſuch a place, they can neither open 
their commiſlion at another, nor adjourn it thither, or 
give judgment there; if they do, all their proceedings 
are, as coram non judice. But it is held, that juſtices ap- 
pointed pro hac vice may adjourn their commiſſion from 
one day to another, though there be no words in their 
commiſſion to ſuch purpoſe; for a general commiſſion 
authoriſing perſons to do a thing, implicitly allows them 
convenient time for the doing it. 2 Hawk. P. C. c. 5. 414. 

Upon the general — of Oyer and Terminer, 
there ſhould iilue a precept to the Sheriff in the name 4 


OveR & TERMINER. 


the commiſſioners, bearing date fifteen days before their 
ſeſſions, that he return twenty-four perſons for a grand 


jury ad inquirendum, &Cc. on ſuch a day; and the Sheriff 


is to return his panel annexed to the precept ; and by 
the ſtatute 5 Ed. 3. c. 11, Juſtices of Oyer and Terminer 
may iſſue proceſs of outlawry in any county of Egland, 
againlt perſons indicted before them; but all their pro- 
ceſſes are regularly to be in the names and under the 
ſeals of the commiſſioners, vix. three of them, one being 
of the guorum. 2 Hale's Hiſt. P. C. 26, 31. See this Dic- 
tionary, title Outlaaury. g 

As the ſame juſtices, at the ſame time, may execute 
the commiſſion of Oyer and Terminer, and alſo that of 


gaol delivery, they may proceed, by virtue of the one, in 


thoſe caſes where they have no juriſdiction by the other, 
and make up their records accordingly. 2 Hale P. C. 
20; and ſee 2 Hawk. P. C. c. . On indictments found 
before the Juſtices of Oyer and Terminer, they may 
roceed the ſame day againſt the parties indicted. 
There is a ſpecial commiſſion of Oyer and Terminer, 
granted upon urgent occaſions ; and the party ſuing it 
might thereupon take out a writ to the Sheriff, command- 


| 


OZE. 


ing him to arreſt goods wrongfully taken away, and 
keep them in ſafe cuſtody, till order made concern- 
ing them by the Juſtices aſſigned to determine the mate 
ter. Reg. Orig, 126: F. N. B. 112. 

O YES, A corruption of the Fr. Oyez, i. e. Audite, 
hear ye.] The term uſed by a public crier, to enjoin 
filence and attention. 

OYSTER-FISHERY, (in the river Medævay,) is re- 
gulated by „tat. 2 Geo. 2. c. 19 and a Court is kept for 
that purpoſe at Rocheſter yearly, where, by a jury of free 


dredger- men of the Oyſter-fiſhery, the ſame is to be in- 


quired into; and they may make rules and orders when 
Oyſters ſhall be taken, what quantities in a day, and to 
preſerve the brood of Oyſters, &c. And may impoſe 
penalties not exceeding 5/. Alſo water-bailiffs ſhall be 
appointed to examine boats, c. By fat. 31 Geo. 3. 
c. 51, for regulating Oyſter-fiſhing in general, fine and 
impriſonment may be inflicted on perſons unlawfully 
fiſhing for Oyſters. But this act not to affect any other 
local ſtatutes. See titles Th; Navigation As. 

OZE, or Ozy ground, /olum uligingſum.] Moiſt, wets 
and marſhy land. Lit. Di. 


l 


N. 


PAA 


AAGE, paagium, The ſame with paſſagium. Mal. 
Paris 767: See Paſſagium. 

PACABILIS, Payable or paſſable. Ex Regi/. Grene- 
Feld. Archiep. Ebor. MS. | 

PACARE, To pay; as tolnetum pacare, is to pay toll, 
Mon. Angl. tom. I. pag. 384. Hence pacalio, payment, 
Mat. Paris, ſub an. 1248. : 

PACE, paſſus.] A ſtep in going, containing two feet 
and a half, the diſtance from the heel of the hinder foot 
to the toe of the fore-foot ; and there is a Pace of five 
foot, which contains two ſteps, a thouſand whereof 
makes a mile; but this is called paſſus major. 

PACEATUR. Et recipiet Agenfrida corium ejus, & 
carnem, & Paceatur de cætero, i. e. Let him be free, or 


diſcharged, for the time to come. LI. Inæ. c. 45. 


PACIFICATION, pacificatio.] A peace- making, 
quieting, or appeaſing; relating to the wars between 
England and Scotland, anno 1638, mentioned in the ſta- 
tute 17 Car. I. c. 17. 

PACK or WOOL, A horſe-load, which conſiſts of 
ſeventeen ſtone and two pounds, or 240 pounds weight. 
Merch. Di. : Flea, lib. 2. c. 12. 

PACKAGE, A duty ſet and rated in a table taken of 
goods and merchandizes ; and all goods not ſpecified in 
the table, are to pay for package duties, after the rate of 
one penny in the pound, according as they are valued in 
the Book of Rates. | 

PACKERS, Are perſons appointed to pack up her- 
rings, and ſworn to do it purſuant to ſtatute. See title 
Herrings.. 

PACKETS. Packet veſſels, exporting or importing 

oods, what to forfeit ; Vat. 13 & 14 Car. 2. c. 11.522. 

PACKING WHITES, A kind of cloth fo called, 
mentioned in /at. 1 R. 3. c. 8. 

PACT, Fr.] A contract or agreement. Law French 
Dictionary. ä 

PAGUS, A word uſed in ancient records, for a 
county: Alfred Rex Anglo-Saxonum natus eft in Villa 
Regia que dicitur Wantage in illa paga qua nominatur 
Berkſh. &c. 2 

PAIN, or PEINE, FORT ET DURE, Fr.— Lat. 

na fortis & dura.) A ſpecial puniſhment heretofore 
inflicted on thoſe who, being arraigned of felony, re- 
fuſed to put themſelves on the ordinary trial, but ſtub- 
bornly ſtood mute; vulgarly called Preing 10 Death. 
See title Mute. | 

PAINS AND PENALTIES. Acts of parliament to 
attaint particular perſons of treaſon or felony, or to in- 
flict Pains and Penalties, beyond or contrary to the 
Common Law, to ſerve a ſpecial purpoſe, are to all in- 


tents and purpoſes new laws, made pro re nata, and by | 


10 


PAL 


no means an execution of ſuch as are already in being 
4 Comm. c. 19. &i. : 

An act paſled in the ninth year of King GeerpeT. ſor 
inflicting Pains and Penalties on the hiſhop of Reche/r, 
Mr. Kell „ and others, for being concerned in Layer”. 
conſpiracy ; by virtue of which ſtatute, the biſhop waz 
deprived and baniſhed, and diſabled to hold any of ice, 
dignity, benefice, Sc. And the others were impriſoned 
during life, and to forfeit all their lands and goods; ans 
eſcaping from priſon, or the biſhop returning from b 
niſhment, to be guilty of felony without benefit of clergy, 
Sc. Alſo perſons correſponding with the biſhop, cxcep; 
licenſed under the ſign- manual, were adjudged felons by 
the ſtatute. Stat. g Geo. 1. cc. 16, 17, See title Attaindey, 

PAINTERS. The Price of Painters? work is limited 
by ſtatute; they ſhall not take above 164. a day, for 
laying any flat colour mingled with oil or fize upon tim- 
ber, ſtone, Sc. And plaſterers are forbid uſing the 
trade of a painter in London, or to lay any colour of 


— 
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painting, unleſs they are ſervants to Painters, c. on 
pain of 5/. But they may uſe whiting, blacking, red 
lead, oker, c. mixt with fize only. Plaſterers not to 
exerciſe the trade of Painters in Lond, without ferving 
an apprenticeſhip, „at. 1 Zac. I. c. 20. 

PAIS, A county or region, pagus; g, in i wel y c. 
verſo. Spelm.] Trial per Pais, by the country, 7. e. a ſurv, 

PAISEO, Paſnage, or liberty for hogs to run in to- 
reſts or woods to feed on malt. Men. Ang. i. 682. Sc 
Paſſune. 

PALACES, The ſteward, treaſurer, and comptrolle: 
may inquire by a jury of the king's ſervants, if any c: 
the ſervants conſpire the death of the King, or of an) 
councillor, Sec. Stat. 3 Hen. 7. c. 14. The limits of the 
Palace of We/tminſ/ter, lat. 28 Hen. 8. c. 12. The great 
maſter of the King's houſe to have the ſame authority 
as the Lord Steward, fat. 32 Hen. 8. c. 39, repealed, 
fat. 1 Mar. jt. 3. c. 4. The penalty of ſtriking in the 
King's Court, „at. 33 Heu. 8. c. 12. inquiries of mur- 
ders, &c. within the verge, 16. See Sriting; Murder. 

PALAGIUM, A duty to lords of manors, for ex- 
porting and importing veſlels of wine in any of their 

Its. 

PALATINE, County ; ſee County. 

PALFREY, Palfredus, palafredus, palefredus, pali- 
fredus.)] One of the better ſorts of horſes uſed by noble- 
men or others for State: and ſometimes of old taken for 
a horſe fit for a woman to ride. Camden ſays, that Vi- 
liam Fauconberg held the mavor of Cukeny, in the county 
of Nottingham in ſerjeanty, by the ſervice of ſhoeing the 
King's Palfrey, when the King ſhould come to Mansfield, 
See 1 Inst. 149. | 

PALICEA, A park pale. Cowell, 
| PALINGMAN, 


PAL 


PALINGMAN, mentioned in fats. 22 Ed. 4. c. 23: 
11 H. 7. c. 23; ſcems to be a merchant denizen, one 
born within the Eug lib pale. But Sinner judges it to 
ſignify a fiſhmonger, or merchant of fiſh. Cowell, 

PALLA, A canopy ; allo often uſed for an altar- cloth. 
Matt. Paris, ſub ann. 1250. 

PALLIO COOPERIKE. It was anciently a cuſtom 
where children were born out of wedlock, and their pa- 
rents afterwards intermarried, that thoſe children, toge- 
ther with the father and mother, ſtood under a cloth ex 
tended while the marriage was ſolemnizing, which was in 
the nature of «doption ; and by ſuch cuſtom, the children 
were taken to be legitimate. Eyiſt. Rob. Groſthead Epiſc. 
Lincoln, Such children, however, were n-ver legiti- 
mate in this country at Common Law, though the clergy 
wanted to have a lay paſs to render them legitimate. 
See Baſtard, 

PALL; PALLIUM, The pontifical veſture made of 
lambs? wool, in breadth not excceding three fingers cut 
round that it may cover the ſhuulders ; it has two labels 
or itrings on each tide, befote and behind, and likewiſe four 
purple croſſes on the right and leit, faſtened with pins of 
gold, whoſe heads are Sapphire : theſe veitments the Pope 
gives or ſends to archbiihups and metropolitans, and 
upon extraordinary occauous to other biſhops 3 who wear 
them about their necks at the altar, above their other 
ornaments. The Pall was firſt given to the biſhop of 
Oftia, by Pope Marcus the Second, anno 330. 

Durandus, in his Rationale, tells us that it is made 
after the following manner, dis. Ihe nuns of St. Agnes 
every year, on the tcaſt-day of their ſaint, offer two 
white lambs on the altar of their church, curing the time 
they ling Jens Dei in a ſolemn mais; which lambs are 
afterwards taken by two of the canons of the Lateran 
church, and by them given to the Pope's ſubdeacons, 
who put them tv paſture till thearing time, and then they 
are thorn, and the all is made of their wool, mixed 
with other white woul ; the Pall being thus made is car- 
ried to the Lateran church, and there placed on the high 
altar by the deacons of thai church on the bodies of St. 
Peter aud St. Paul; and alter the uſual watching, it is 


carried away in the nigat, and delivercd to the tubdea- | 


cons who lay it up tate. Se/den's H.. 7 ithes 227. See 
alſo Crefy's Church Hijt. 972. | 
PALMISTRY, A kind of divination, practiſed by 
lcoking upon the lines and marks of the hands and fin- 
gers; being a deceitful art uicd by Zg yp:ans, prohibited 
by at, 1 & 22. M. c. 4. See title Egyprians. 
PAMPHLET'S, Of a certain ſize, arc among the ar- 
ticles liable to a ſtamp duty. 
PANDECTS, The bocks of the Civil Law, com- 
piled by Juſtinian. See title Civil Lax. 
PANDOXATRIX, An ale-wife who both brews and 
ſells ale or beer; from pandoxatoriurm, a brewhoule, Sta- 
ut. & cenſuetud. burgi ville de Monigom. temp. Hen. 2. 
PANIL, ponella, pannellum.] According to Sir 
Edward Coke, denotes a little part; but Spelman ſays, 
that it ſignifies /chedala vel pagina, a ichedule or page; 
as a Panel of parchment, or a counterpane of an 
indenture; but it is uſed more particularly for a ſchedule 
or roll, containing the names ot ſoch jurors as the She- 
riff returns to paſs upon any trial. Kirch. 226: Reg. 
0%. 223. And the impannelling a jury is the entering 


— 


| 


ie termed the Demurrer-booh. 


PAN 


their names by the Sheriff into a Panel or little ſehedule 
of parchment ; in panello afſiſe. Stat. 8 H. 6. c. 12. See 
titles Zury ; Trial. 

PANES DE MANDATO ; See Mandato. 

P\NETIA, A pantry, or place to ſet up cold victuals. 
Cowell. 

PANIS ARMIGERORUM, The bread diſtributed 
to ſervants. Mon. Angl. i. 240. 

PANIS BISUs, Coarſe bread. Mer. Augl. i. 240. 

PANIS, BLACK WHY 'TLOF, Bread ot a middle fort, 
between white and brown, ſuch as in Kent is called Ravel. 
bread. In religious houſes it was their coarſcr bread, 
made for ordinary gueſts, and diſtinguiſhed from their 
houſehold loaf, or Panis conventualts, which was pure 
manchet, or white bread. Cowell. 

PANIS MILITARIS, Hard biſcuit, brown George, 
camp bread, coarſe and black. The prior and convent 
of Eh grant to 7ohn Grove, a corody or allowance, 
Ad ſuum victum quolibet die unum panem monachalem, i. e. 
a white loaf; aud to his ſervant unum panem nigrum mi- 
{itarem, i. e. a little brown loaf or biſcuit. Cartular. 
Ely. MS. f. 47. 

PANNAGE, or PAWNAGE, pannagium, Fr. Pa, 


| gge.| That food which the ſwine feed upon in the 


woods, as malt of beech, acorns, fc. Alſo it is the mo- 
ney taken by the Agiſtors for the food of hogs in the 
King's foreſt. Cromp. Furiſd. 155. Stat. Weſt. 2. 13 E. 1. 
t. I. c. 25. Manwoed ſays pannage ſignifies molt properly 
the maſt of the woods or hedge rows. And ſee Linaucod. 
It is mentioned in the ſtatute 20 Car 2. c. 3. And in 
ancient charters this word is variouſly written; as pan- 
nagium, paſnagiumy pathnagium » pawagium & pe/ona, 
See 8 Rep. 47. 

PANNUS, A garment made with ſkins. Feta, lib. 2+ 
cap. 14. 

PANTILES, Are among the articles liable to certain 
duties of exciſe. 

PAPER. The duties on this article, form a very pro- 
ductive branch of the public revenue, and are under the 
ſurvey of the Commiſſioners of Exci/e. See that title, and 
titles Cu/oms ; Books, &c. F 

PAPER-BOOKS, The iſſues in actions, &c. upon ſpe- 
cial pleadings, made up by the clerk of the Papers, who. 
is an officer for that purpoſe. Upon an iſſue in law, it 
The clerks of the Papers 
of the Court of King's Bench, in all copies of pleas 


and Paper-books by them made up, ſhall ſubſcribe to ſuch 


| Paper-books, the names of the counſel who have figned 
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ſuch pleas, as well on the behalf of the plaintiff as de- 
fendant; and in all Paper- books delivered to the judges of 
the Court, the names of the counſel who did ſign thoſe 
pleas are to be ſubſcribed to the books, by the clerks or 
attornies who deliver the ſame. R. Paſch. 18 Car. 2: 
2 Lill. Abr. 268. See titles Ie; Practice; Pleading. 
PAPER- OFFICE, An ancient office within the pa- 
lace of Whitehall, wherein all the public Papers, writ- 
ings, matters of ſtate and council, letters, intelligences, 
negotiations of the King's miniſters abroad, and gene- 
rally, all the Papers and diſpatches that paſs through the 
offices oi the two principal Secretaries of State, are lodged 
and tranſmitted, and there remain diipoſed in the way of 
library, There is alſo an office belonging to the Court 
of King's Bench ſo called, Dic. 
PAPISTS, 
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PAPISTS, 
PersoNs prefeſing the Popiſh religion; now, more 


| liberally, diſtinguiſhed by the denomination of Ro a x- 
_ CarTHrorLics, i | 


The word Papiſt ſeems to be conſidered by the Roman- 


| Catholics themſelves as a nick-name of reproach, ori- 
ginating in their maintaining the ſupreme eccleſiaſtical 
© (and heretofore temporal) power of the Pope, Papa. For 


this reaſon, probably, the word Papiſt 1s not to be found 
in the Index to a molt valuable production by a gentle- 
man of that perſuaſion : though in one of the notes on 
the work he has given perhaps a more clear and explicit 
ſummary of the law on this ſubject, than has any where 
elſe appeared; and which 1s therefore here introduced, 
corrected from ſome trifling errors, and modified ſo as to 
anſwer the preſent purpoſe. See 1 1ſt. 391, a. in the 
Notes, and the words Roman-Catholics in the Index to the 


Notes. See alſo 4 Comm. c. 4, and Mr. Chriſtian's Notes | 


there. 
As to papal proviſions, and papal proceſs, ſee this Dic- 


tionary, title Præmunire. 


I. Of the Laws paſſed againſt Papiſts fince the Re- 


formation, 


And herein, . 

1. Of the Penalty on 0 for exerciſing their re- 
ligious Worſhip ; including the Laws reſpecting 
their Places of Education, and Miniſters, or 
as they are uſually termed Prieſts. 


2. Of the Penalties for not conforming to the Efla- 


bliſhed Church; and ſee this Dictionary, title 
Non conformiſts. 


3. Of the Penalties for refuſing to take the Oath 
I Supremacy, and the Declaration againſt 
Popery. [With reſpect to the not taking the 
Sacrament, and the Declaration againſt 
Tranſubſtantiation, ſee this Dictionary, title 
Non- conformiſts, as regards the Corporation 
and Teſt Acts.) 


4. Of the Laws affecting the Landed Property of 
Papiſts. 
II. Of the Laws paſt in the preſent Reign (Geo. III.) 
to relieve the Papiſts. 


III. Of the comparative Situations of Papiſts and Pro- 
teſlant Diſſenters ; and FA the Diſabilities to which 
the former are flill liable. | As relates to the. 

Operation of the Corporation- Act and Teſt- 
AR, ſee title Nox conformiſts.] 


I. 1. By various ſtatutes, if any Exgliſb prieſt of the 
church of Rome, born in the dominions of the Crown of 
England, came to £ng/and from beyond the ſeas, or tar- 
ried in England three days without conforming to the 
church, he was guilty of high treaſon; and they alſo 
incurred the guilt of high treaſon who were reconciled 
to the ſee of Rome, or procured others to be reconciled to 
it. By theſe laws alſo Papiſts were totally diſabled from 
giving their children any education in their own religion, 
If they educated their children at home, for maintain- 
ing the ſchoolmaſter, if he did not repair to church, or 
was not allowed by the biſhop of the dioceſe, they were 
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liable to forfeit 10/. a month, and the ſchoolmaſter Was 
liable to forfeit 4os. a day ; if they ſent their childrey 
for education to any ſchool of their perſuaſion abroad, 
they were liable to forfeit 100“. and the children ſo ſent 
were diſabled from inheriting, purchaſing, or enjoying 
any lands, profits, goods, debts, duties, legacies, or ſums 
of money.—Saying maſs was puniſhable by a forfeiture 
of 200 marks: hearing it, by a forfeiture of 100. See 
feats. 1 Eliz.c. 2: 23 Eliz. c. 1: 27 Eliz.c.2: 29 Els, 
c. 6: 35 Eliz.c.2: 2 Fac. I. c. 4: 3 Fac. I. cc. 4, 5 
7 Jac. 1. c. 6: 3 Car. 1. c. 2: 25 Car. 2. c. 2: 788 
W. 3. c. 27: 1 Geo. 1. fl. 2. c. 13. | 

By fiat. 11 & 12 V. z. c. 4, where the parents of 
Proteitant children are Papiſts, the Lord Chancellor ma 
take care of the education of ſuch Proteſtant children, 
and make order for their maintenance ſuitable to the 
ability of the parent. 

2. Under this head are to be claſſed thoſe laws which 
are generally called the Statutes of Recuſancy. It ſhould 
be obſerved, that abſence from church alone aud unac- 
companied by any other act, conſtitutes Recuſancy, in the 
true ſenſe of that word. Till the far. 35 Elix. c. 2, all 
Non-conformiſts were conſidered as Recuſants, aud were 
all equally ſubje& to the penalties of Recuſancy ; that 
ſtatute was the firſt penal ſtatute made againſt Popiſh Re- 
cuſants, by that name, and as diſtinguiſhed from other 
Recuſants, From that ſtatute aroſe the diſtinction be- 
tween Proteſtant and Popi/h Recuſants; the former were 
ſubje& to fuch ſtatutes of Recuſancy as preceded that of 
the 35th of Elizabeth, and to ſome ſtatutes againſt Recu- 
ſancy made ſubſequently to that time ; but they were 
relieved from them all by the act of Toleration, „at. 
1H. & M. . 1. c. 18. From the Hat. 35 Elix c. 2, 
aroſe alſo the diſtinction between Papiſts or perſons pro- 
feſſing the Popiſh religion, in general, and Popiſh Recu- 
ſants, and Popiſh Recuſants Convict. Notwithſtanding 
the frequent mention, in the ſtatutes, of Papiſts or perſons 
profeſſing the Popiſh religion, neither the ſtatutes them- 
ſelves, nor the caſes adjudged upor them, preſent aclear 
notion of the acts or circumſtances that, in the eye of 
the law, conſtituted a Papiſt, or a perſon profeſſing tbe 
Popiſh religion, When a perſon of that deſcription ab- 
ſented himſelf from church, he came under the legal de- 
ſcription of a Popiſh Recuſant; when he was convicted in 
a Court of law of abſenting himſelf from church, he 
was termed a Popiſh Recuſant Convict; to this muſt be 
added-the conſtructive Recuſzncy, incurred by a refuſal 
to take the Oath of Supremacy, With reſpect to tle 
ſtatutes againſt Recuſancy ; by theſe ſtatutes, Popiſh Re- 
cuſants Convi were puniſhable by the cenſures ot the 
church, and by a fine of 20/. for every month during 
which they abſented themſelves from church; they 
were diſabled from holding offices or employ ments; 
from keeping arms in their houſes ; from maintaining 
actions or ſuits at law, or in equity; from being exe- 
cutors or guardians; from preſenting to advowſons; 
from vraftiting in the law or phyſic ; and from holding 
offices civil or military; they were ſubje& to the penal- 
ties attending excommunication ; were not permitted to 
travel five miles from home, unleſs by licence, upon pain 
of forfeiting all their goods; and might not come to 
Court under pain of 100/. ¶ No marriage or burial of 
ſuch Recuſant, or baptiſm of his child, ſhould be bad 
otherwiſe than by miniſters of the church of £g/ana, 


under ſevere penalties impoſed by fat, 3 Jac. I. c. f. 
-- A married 
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A married woman, when convicted of Recuſancy, was 


liable to forfeit two thirds of her dower or jointure. She 
could not be executrix or adminiltratrix to her huſband, 
nor have any part of his goods ; and during her mar- 
riage ſhe might be kept in priſon, unleſs her kuſband 
redeemed her at the rate of 101. a month, or the third 
part of his lands; Popiſh Recaſants Convict were, within 
three months after conviction, either to ſubmit and re- 
nounce their religious opinions, or, if required by four 
juſtices, to abjure the realm; and if they did not depart, 
or if they returned without licence, they were guilty of 
felony, and were to lüfter death as felons, See the ſta- 
tutes referred to under the former head ; and, for the 
caſes applicable to them, this Dictionary, title Recu/ar?. 
z. Ie mult be premiſed, that the Roman-Catholics 
make no objection to take the Oath of Allegiance in far. 
i Geo, 1./h. 2. c. 13; or the Oath of Abjuration in Hat. 
6 Geo. 3. c. 53.— With reſpect to the Oath of Supre- 
macy, by flat. 1 Eliz.c. 1, the perſons. therein men- 
tioned were made compellable to take the Oath of Su- 
premacy. contained in that act: by Hat. 3 Fac. 1. c. 4, 
another oath was preſcribed ro be taken, commonly 
called the Oath of Allegiance and Obedience; theſe 
oaths were. abrogated by fat. 1 1. 53 M. A. I. c. 8; 
and a new Oath of Allegiance and a new Oath of Supre- 
macy were introduced, and required to be taken 1n their 
ſtead; the gat. 1 Geo, 1. fl. 2. c. 13, contains an Oath of 
Supremacy, in the ſame words as the Oata of Supre- 


macy required to be taken by far. 1 UV. M. A. 1. 


c. 8. By that oath perſons are made to ſwear, that “ no 
forcign prince, perſon, prelate, State, or potentate, hath, 
or ought to have, any juriſdiction, power, ſupremacy, 
pre eminence, or authority, eccleſiaſtical or ſpiritual, 
within the realm.”” It was required to be taken by the 


perſons therein named; it might be tendered to any 


perſon, by any two juſtices of the peace; and perſons re- 
tuting the Oath fo tendered were adjudged to be Popiſh 


Recuiants Convict, and to forfeit and to be proceeded 


againſt as ſuch, This was the conſtructive Recuſancy 
referred to above. See alſo title Oaths. It was not the 
offence itſelf of Recufarcy, which, as already obſerved, 


conſiſted merely in the party's abſenting himſelf from 


church; it was the offence of not taking the Oaths of 
dupremacy, and the other Oaths preſcribed by the Vat. 
1 Geo, 1. f. 2. c. 13, the refuſal of which was, by that 
ſtatute, placed on the ſame footing as a legal conviction 


on the ſtatutes of Recuſancy ; and ſubjected the party re- 


fuſing to the penalties of thoſe ſtatutes. This was the 
molt ſevere of all the laws againſt Papiſts. The pu- 
viihment of Recuſancy was penal in the extreme; and 
the perſons objeding to the oath in queſtion might be 
tabjected to all the penalties of Recuſancy, merely by 
their refuſing the oath when tendered to them. It 
ad\ed to the penal nature of theſe laws, that the oath in 
queſtion might be tendered, at the mere will of two juſ- 
{ces of peace, without any previous information or com- 
plaint, before a magiſtrate, or any other perſon. Thus 
by refuſing to take the Oath of Supremacy, when ten- 
dered to them, they became liable to all the penalties of 
reculancy ; and the ſame refuſal, by fats. 7 & 8H. z. 
©. 4: 1 Geo. 1, . 2. c. 13, reſtrained them from prac- 
bing the law as advocates, barriſters, ſolicitors, attor- 
bios, notaries, or proctors; and from voting at elections. 


= "—_—_ to the declaration againſt popery, the „at. 
ol. II. 
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30 Car. 2. fl. 2. c. 1, contains the declaration, and pre- 
ſcribes it to be made by members of either Houſe of 
Parliament beſore they take their ſeats. By it, they 
declare their diſbelief of the doctrine of tranſubſtantiation, 
and their belief that the invocation of ſaints, and the ſa- 
crifice of the maſs, are 1dolatrous. 

4. How the landed property of Papiſts was affected 
by the laws againſt Recuſancy has been already men- 
tioned. By fat. 11 & 12 z. c. 4, it was enacted, 
that a perſon educated in the Popiſh religion, or pro- 
fefling the ſame, who did not in fix moaths, after the age 
of ſixteen, take the Oaths of Allegiance and Supremacy, 
and ſubſcribe the declaration preſcribed by fat. 30 C. 2. 
. 2. c. 1, ſhou'd, in reſpe& of himſelf only, and not of. 
his heirs or poſterity, be diſabled to inherit or take lands 
by deſcent, deviſe, or limitation, in poſſeſſion, reverſian, 
or remainder; and that, during his life, till he took the 
oaths, and ſubſcribed the declaration again Popery, his 
next of kin, who was a Proteſtant, ſhould enjoy the lands, 
without accounting for the profits ; and ſhould be inca- 
pable of purchaſing ; and that all eſtates, terms, intereſts, 
or profits out of lands, made, done, or ſuffered to his ufe, 
or 1a truſt for him, ſhould be void. 

By Pat. 3 Fac. I. c. 5: 1 V. C M. c. 26: 12 Ann. 
. 2. c. 14: 11G. 2. c. 17, Papiſts, or perſons profeſſing 
the Popiſh religion, were diſabled from preſenting to 
ad vowſons, and other ecclefiaitical benefices, and to hoſ- 


pitals and other charitable eltabliſhments. By annual 


acts of the legiſlature, Papiſts being of the age of eigh- 
teen years, and not having taken the Oaths of Allegi- 


ance and Supremacy, were ſubjected to the burthen of the 


double land- tax. By fat. 1 Geo. 1. ft. 2. c. 55, they were 
required to regiſter their names and eſtates in the man- 
ner, and under the penalties, therein mentioned; and by 
fat. 3 Geo. 1. c. 18, continued by ſeveral ſubſequent ſta- 
tutes, an obligation of inrolling their deeds and wills 
was impoſed on them. Such were the principal penal 
laws againſt Roman Catholics, at the time of the acceſ- 
ſion of the Houſe of Brur/wwick. 

The above ſummary of the laws againſt Papiſts is 
extracted from the publication of a Roman-Catholic it 
is obſervable that it does not exactly ta ly with the enu- 
meration made by Blaci/tore, in 4 Comm. c. 4; but it is 
preſumed, the above ſtatement is as correct as intereſt 
and conſcience, two powerful incentives, could poſſibly 
make it. As an apology for the origin of theſe laws, 
the learned Commentator obſerves, that they are ſeldom 
exerted ; and are rather to be accounted for from their 
hiſtory, and the urgency of the times which produced 
them, than to be approved, on a cool review, as a ſtand- 
ing ſyſtem of laws. The Student will perceive the ne- 
ceſſity of their being recapitulated in this work; as moſt 
of them are now only repealed on certain conditions 
(ſee pot Il. ), which, if not complied with, leave the Popiſh 
Recuſant in a ſtate, even yet by no mzans enviable ; 
though, as it appears, abſolutely neceſſary for the preſery- 
ation of our conſtitution. 


II. Tae only act of any importance which, till the 
reign of his preſent Majeſty, was paſſed for thier relief, 
(and that operated but in an indire& manner for their 
benefit,) was far. 3 Geo, 1. c. 18. Oa the conſtrudtion 
of flat. 11 & 12 V. z. c. 4, it had been held, that as it 
expreſsly confined the diſability of Papiſts to tike by 
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deſcent to themſelves only, and preſerved their heirs 
and poſterity from its operation, it was not to be con- 
ſtrued as preventing the veſting of the freehold and in- 
heritance in them, in caſes of deicent, or tranſmitting 
them to their poſterity ; but that the diſability reſpected 
only the pernancy of the profits, or beneficial property 
of the lands, of wnich it deprived them, during their 
non- conformity. Whether that part of the ſtatute 
which relates to their taking by purchaſe ſhould receive 
the ſame conſtruction was a frequent ſubject of diſcuſ- 
ſion, the ſtatute being, in that branch of it, without any 
limitation. To remedy this, the ſaid fat. 3 Geo. 1. 
c. 18, was paſſed; it enacts, that no ſale for a full and 
valuable conſideration, by the owner or reputed owner 
of any lands, or of any intereſt therein, thereto- 
fore made, or thereafter to be made, to a Proteſtant 
purchaſer, ſhall be impeached, by reaſon of any dil- 
ability of ſuch Papiſt, or of any perſon under whom 
he claims, in conſequence of fat. 11 & 12 V. z. 
c. 4; unleſs the perſon taking advantage of ſuch diſabi- 
lity ſhall have recovered before the ſale, or given notice 
of his claim to the purchaſer ; or before the contract for 
ſale, ſhall have entered his claim at the quarter ſeſſions, 
and bona fide purſued his remedy. The ſtatute then re- 
Cites the clauſes of „at. 11 & 12 W. z. c. 4, diſabling 
Papiſts from purchaſing ; and afterwards enacts, that 


theſe clauſes ſhall not be thereby altered or repealed, 


but ſhall remain in full force. This proviſo is couched 


in ſuch general words, that it created a doubt in ſome, 


act. To this it was anſwered, that, notwithſtanding the 
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the frat. 18 Geo. 3. c. 60, was paſſed; but was aftey. 
wards diſmiſled for want of proſecution, The plaintiff 
filed his bill ſome time after the act, claiming in right 
of his wife as heir at law. The defendants pleaded 
their title under the teſtator's will; and that the detend. 
ant, who was beneficially intereſted, having or claimins 
the eſtate under that will, had taken the oath preſcribed 
by the act; and concluded with an averment, that the 
title had not been before litigated by the plaintif, or any 
perſon under whom he claimed. The plains, on ar- 
gument of the plea, contended, that the words not hither: 
litigated, extended to the caſe then before the Cour!, be- 
caule the title had been litigared, and was in litigation at - 
the time the act paſſed. But the lords commiliioners 
Aſhhurſt and Hotham were clearly of opinion, that the 
plaintiff not having before litigated the title, nor claim. 
ing under any perſon who had litigated it, the caſe of 
the defendants was within the benefit of the act, not- 
withſtanding the prior litigation ; and the plea was al- 
lowed. 

The Stat. 31 Geo. 3. c. 32, has afforded the moſt effec. 
tual relief yer beſtowed on the Roman-Catholics. That 
ſtatute may be divided into fix parts: the iſt contains 
the declaration and oath afterwards referred to in the 


| body of thè act, and preſcribes the method of taking it: 


the 2d 1s a repeal of the ſtatutes of Recuſancy, in favour 
of perſons taking the oath thereby preſcribed : the 3d is 
a toleration, under certain regulations, of the religious 
worſhip of the Roman-Catholics, qualifying in like man- 
ner, and of their ſchools for education: the 4th enaQs, 
that in future no one ſhall be ſummoned to take the Oath 
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7 . whether it did not nearly fruſtrate the whole effect of the 
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„ proviſo, the enacting part of the ſtatute was in full force, | of Supremacy preſcribed by Hats. 1 MW. & M. f. 1. c.8: 0 
* for the benefit of a Proteſtant purchaſer; and that, the | 1 Geo, 1. „l. 2. c. 13: or the declaration againſt tran- P 
KH proviſo operated only to declare that Papiſts themielves | ſubllantiation required by Hat. 25 Car. 2. c. 2; that the - 
$4 thould not derive any benefit from the act, in any pur- | fat. 1 U. F. M. ft. 1. c. 9, for removing Papiſts, or re- | . 
5 chaſes they ſhould attempt to make, under the foregoing | puted Papiſts, from the cities of London and eme : j 
34 clauſes. This was conſidered the better opinion, and | ſhall not extend to Roman-Catholics taking the appointed f 

125 on the authority of it, many purchaſes of conſiderable | oath; and that no peer of Great Britain or Ireland, 1 - 
B conſequence were made. See alſo fat. 6 Geo. 2. c. 5. taking that oath, ſhall be liable to be proſecuted for com- d 
: ; During the preſent reign, two itatutes, each of great | ing into his Majeſty's preſence, or into the Court or 4 fi 
| | importance, have been paſſed in favour of the Roman-Ca- | houſe where his Majeſty reſides, under fat, 30 Car. 2, | N 
By tholics; by „at. 18 Geo, 3. c. 60, it was enacted, that | 2.2 c. 1. The 5th part of the act repeals the laws re- | 10 
0 5 ſo much of fart. 11 C 12 V. 3. c. 4, as related to the | quiring the deeds and wills of Roman- Catholics to be re- | th 
i k proſecution of Popith prieſts and jeſuits, and impriſoning | giltered or inrolled : the 6th excuſes perſons acting as | 

0 for life Papiſts who keep ſchools, or to diſable Papiſts | counſellors at law, barriſters, attornies, clerks, or nota- F 
48 from taking by deſcent or purchaſe, ſhould be repealed, | ries, from taking the Oath of Supremacy or the declara- | N 
BY as to all Papiſts, or perſons profeſſing the Popiſh religion, | tion againſt tranſubſtantiation. 

0 claiming under titles not thentofore litigated, who, with- To ſtate this ſtatute ſomething more particularly: : R 
4s in ſix months after the act paſſed, or their coming of age, | Roman-Catholics, who are willing to comply with = 
is mould take the oath therein preſcribed. the requiſitions contained in it, muſt appear at ſome of | by 
1 This is an oath expreſſive of allegiance to his Majeſty, the Courts at Veſiminſter, or at the Quarter Seſſions held 8 15 

: abjuration of the Pretender, renunciation of the Pope's | for the county, city, or place where they ſhall reſide, BY 
Fi civil power, and abhorrence of the doctrines of deſtroy- and ſhall make and ſubſcribe a declaration, that they 

f ing, and not keeping faith with, heretics ; and of depoſing | profeſs the Roman-Catholic religion; and alſo an oath, | B 
I's or murdering princes excommunicated by authority of | which is nearly ſimilar to chat required by fat. 18 Geo. 3. . a 
ki the See of Rome. | c. 60, the ſubſtance of which is ſtated above ; the chief | th 
1 . Upon this ſtatute a caſe was decided in Chancery, | difference in the oath is, that the words of that in fat. 3 
Uh Dec. 18, 1783, Bunting v. Williamſon. A bill had been | 31 Geo. 3. c. 32, are ſtronger, and more adapted to pre- g 
7 filed, claiming an eſtate given to a perſon profeſſing the | ſent times and circumſtances, and probably intended to | _ 

Popiſh religion, by will, alleging the incapacity occa- be leſs hable to equivocation or evaſion. Of this de- ah 

fioned by flat. 11 & 12 V. z. c. 4. The teſtator died | claration and oath being duly made by any Roman-Ca- i 
many years before, and after his death a ſuit had been | tholic, the officer of the Court ſhall grant bim a certifi- 7 
inſtituted by another perſon who claimed as his heir at | cate; and ſuch officer ſhall yearly tranſmit to the Privy 5 


Council, liſts of all perſons who have thus qualified —— 
elyes 


law, and that ſuit was depending at the time when | 


> per + oi 


; ods » 2 n . bog Sd, 
W r 
m — 9 — > _ Te — WE 2 " 2 188 . 


PAPISTS UI. 


{-lves within the year in his reſpective Court. The ſta- 
tute then provides, that a Roman-Catholic thus qua- 
liged ſhall not be proſecuted under any ſtatute for not 
repairing to a pariſh church, nor ſhall he be proſecuted for 
being a Papitt, nor for attending or performing maſs or 


ot er ceremonies of the church of Rome; provided that 


no place ſhall be allowed for an aſſembly to celebrate 
ſuch worſhip until it is certified to the Seſſions; nor ſhall 
any miniſter officiate in it until his name and deſcription 
are recorded there. And no ſuch place of aſſembly ſhall 
kave its doors locked or barred during the time of meet- 
ing or divine worſhip. : 

And if any Roman-Catholic whatever 1s elected con- 
ſtable, churchwarden, overſeer, or into any parochial 
office, he may execute the ſame by a deputy, to be ap- 
proved as if he were to act for himſelf as principal. But 
every miniſter who has qualified ſhall be exempt from 
ſerving upon juries, and from being elected into any pa- 
rochial office. And all the laws for frequenting divine 
ſervice on Sundays ſhall continue in force; except where 
perſons attend ſome place of worſhip allowed by this ſta- 
cute, or the Toleration Act of the Diſenters; flat, 1 W. 
S M. „i. 1. c. 8. 

And if any perſon diſturb a congregation allowed 
under this act, he ſhall, as for diſturbing a diſſenting 
meeting, be bound over to the next ſeſſions, and, upon 
conviction there, ſhall forfeit 2o/. 

No Roman-Catholic miniſter ſhall officiate in any place 
of worſhip having a ſteeple and a bell, or at any funeral 
in a church or church-yard, or ſhall wear the habits of 
his order, except in a place allowed by this ſtatute, or in 
a private houſe where there ſhall not be more than five 
perſons beſides the family. This ſtatute ſhall not ex- 
empt Roman-Catholics from the payment of tithes, or 
other dues, to the church; nor ſhall it affect the ſtatutes 
concerning marriages, or any law reſpecting the ſucceſ- 
ſion to the Crown, No perſon who has qualified ſhall 
be proſecuted for inſtructing youth, except in an en- 
dowed ſchool, or a ſchool in one of the Exgliſb Univer- 
ſities; and except alſo, that no Roman-Catholic ſchool- 
maſter ſhall receive into his ſchool the child of any Pro- 
teſtant father; nor ſhall any Roman-Catholic keep a 
{chool until his or her name be recorded as a teacher at 
the ſeſſions, 

No religious order is to be eſtabliſhed ; and every en- 
dowment of a ſchool or college by a Roman-Catholic 
ſhall ſtill be ſuperſtitious and unlawful. 

The firſt part of the above act gives riſe to two obſerv- 
ations, The declaration preſcribed by the act is con- 
tained in theſe words: I, A. B. do hereby declare, that 


Ido profeſs the Roman-Catholic religion.“ Till the paſſ- 


ing of this act, the perſons who were the ſubje& of it 
were known in the Zxgli law by the name of Papiſts, 
reputed Papiſts, or perſons profeſſing the Popiſh religion. 
By requiring this declaration from them, the law has 
impoſed on them, and probably will in future recogniſe 
them by, the name of Roman-Catholics. Still, when the 
antient penal laws againſt them are to be mentioned with 
profeſſional accuracy, it ſeems abſolutely neceſſary to 
mention them under the name applied to them by the 
abrogated law. The other obſervation is of more im- 
portance. As the bill was originally framed, and as it 
ſtood, when, having paſſed the Commons, it was brought 
into the Houſe of Lords, the firſt clauſe in it directed, 
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that the oath contained in the fat. 18 Ces. 3. c. bo, 
ſhould be taken no longer; but that the oath ap- 
pointed by the bill ſhould, in future, be adminiſtered in 
its ſtead, and ſhould give the ſame benefits and advan- 
tages, and ſhould operate to the fame effects and pur- 
poles, as the oath contained in the ſtatute 13 Geo, 3. 


c. bo. This clauſe was altered, in the Houſe of 


Lords, to the form in which it now ſtands. It does not 
expreſs that the oach contained in 1t ſhall entitle the 
perſons taking it to the benefits of the fat. 18 Geo. 3. 
c. 60, it on «xpreſſes that it ſhall be lawful for Catho- 
lics to take tue oath preſcribed at the places and times, 
and in manper, therein mentioned. Thus it is very uncer- 
tain whether perſons taking only the oath preſcribed by 
the fat. 31 Geo. 3. c. 32, will be entitled to the benefit 
of the fat. 18 Gee. 3. c. 60, ſo as to be relieved from 
the penalties and diſabilities from which the perſons 
taking the oath preſcribed by that act were releaſed by 
it. The chief of thele penalties and diſabilities were 
thoſe inflicted by fart. 11 & 12 V. z. c. 4, which diſ- 
abled them from taking by deſcent or purchaſe. From 
theſe penalties and diſabilities they are expoſed to much 
real grievance. It ſeems, therefore, adviſable for every 
Roman-Catholic, who wiſhes to be ſecure in the enjoy- 
ment of his landed property, to take both the declara- 
tion. and oath preſcribed by the fat. 31 Geo. 3. c. 32; 
and the oath preſcribed by the former fat. 18 Geo. 3. 
c. 60. 

As to the double land- tax, that, being impoſed by the 
annual land-tax act, a repeal of it could not be effected 
by any proſpective act. It is repealed, by omitting from 
the annual land- tax act the clauſe impoſing it. The 
land-tax act of the year 1794 contains alſo a clauſe, 
which, after reciting that lands formerly liable to a 
double aſſeſſment were then poſſeſſed by Proteſtants, 
enacted, that where any place, in conſequence of that 
circumſtance, ſhould be rated at more than four ſhil- 
lings in the pound, the commiſſioners might, on appli- 
cation, examine into the truth of the complaint, and cer- 
tify the ſame to the barons of the Exchequer, before the 
29th of the following September, who were to diſcharge 
the exceſs by the following November. 


III. Tas Statute 1. & M. g. 1. c. 18, (commonly 


called the Toleration- Act,) exempts all Diſſenters, except 
Papiſts and ſuch as deny the Trinity, from all penal laws 
relating to religion; provided they take the Oaths of Al- 
legiance and Supremacy, and ſubſcribe the declaration 
againſt Popery, and repair to ſome congregation regiſ- 
tered in the Biſhop's Court, or at the Seſſions. But there 
is nothing in this act which diſpenſes either with the 
Teſt-Act or the Corporation- Act, ſo far as they impoſe 
the obligation of recciving the ſacrament of our Lord's 
Supper on perſons ſerving in oflices, or elected to ſerve 
in corporations; and there is nothing in the ſtatute 
3: Geo. 3. c. 32, which diſpenſes Catholics from that 
obligation, in caſe of their ſerving in offices, or being 
admitted into corporations. With reſpect therefore 
to the Teſt- Act and Corporation-AR, theſe are the 
only ſtatutes which ſubject the Proteſtant diſſenters to 
any penalties or diſabilities; to theſe the Roman. Ca- 
tholics are ſubject equally with the Proteſtant diſſenters: 
there is, thereſore, no penalty or diſability that affects 
the Proteſtant diſſenters, to which Roman - Catholics are 
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not ſubje& equally ; but there till remain ſeveral penal- 
ties and diſabilities to which Roman Catholics are ſub- 


ject, that do not in any reſpe& whatever affect the Pro- 


teſtant Diſſenters. 

The principal of theſe are, that by fat. 30 Car. 2. 
fe. 2. c. 1, Roman-Catholics, in conſequence of refuſing 
the Oath of Supremacy, or the declaration againſt Po- 
pery, are diſabled from fitting in either Houſe of Parlia- 
ment. By flat. 7 8 NV. z. c. 27, thoſe who refuſe to 
take the Oath of Supremacy are diſabled from voting at 
elections; and by ſeveral ſtatutes, Roman- Catholics are 
diſabled from preſenting to advowſons. This latter is pe- 
culiar to them ; Quakers, and even Jews, having the full 
enjoyment of the right of prefentation. This reſtraint 
ſeems the more unneceſlary, as no perſon can be pre- 
ſented to a living who has not been ordained according 
to the rites of the Church of Exgland. Previoully to his 
ordination he 1s examined on his faith and morals by his 
biſhop; he takes the Oath of Allegiance and Supre- 
macy, and ſubſcribes the 'Thirty-nine Articles; and pre- 
viouſly to his admiſſion, he ſubſcribes the three articles 
reſpecting the Supremacy, the Common Prayer, and 
the Thirty-nine Articles ; and he makes the Declaration 
of Conformity. By the Act of Conformity, at. 13 
& 14 Car. 2. c. 4, he is bound to uſe the Common 
Prayer, and other rites and ceremonies of the Church 
of England. | | 


Under the fat. 3 Fac. 1. c. 5, which diſables Popiſh 


Recuſants Convict from preſenting to benefices, it has 


been adjudged, that the perſon is only diſabled to pre- 
ſent; and that he continues patron to all other purpoſes. 
Cawley 230. That ſuch a perſon, by being diſabled to 
grant an avoidance, is not hindered from granting the 
advowſon itſelf, in fee, or for life, for good conſider- 
ation. 1 Jon. 19, 20. And that if an advowſon or avoid- 
ance belonging to a Papiſt come into the King's hands, 
by reaſon of an Outlawry, or conviction of Recuſancy, 
Oc. the King, and not the Univerſities, ſhall preſent. 
1 Jen. 20: Hob. 126. But where a preſentment is veiled 
in the Univerſity, at the time when the church becomes 
void, it ſhall not be diveſted again by the patron's con- 
forming, Sc. 10 Rep. 57. 

Grants of advowſons, or right of preſentation to 
churches, &c. by any Papiſts, or perſon anywiſe in 
truſt for him, to be void, except made for valuable con- 
ſideration to ſome Proteſtant purchaſer, for the benefit 
af a Proteſtant only ; and perfons claiming under ſuch 


grant ſhall be deemed as truſtees for a Papiſt, and they 


and their preſentees be compelled to make diſcovery 
thereof, and the intent. See ats. 12 Ann. ft, 2. c. 14: 
11 Geo. 2. c. 17. Eh | 

And biſhopsare required to examine parſons preſented, 
on oath, before inſtitution, whether the perſon preſenting 


be the real patron, and made the preſentation in his own 


right, or whether he be not a truſtee for a Papiſt, &c, 
And if the parſon preſented refuſe to be examined, his 
preſentation ſhall be void. | 
Upon the Corporation-Act, it ſeems to have been the 
prevailing opinion, that the election of a perſon who 
did not comply with the requiſites of that ſtatute, and all 
the acts done by him, were void. To prevent the con- 
ſequences of this, the at. 5 Geo. 1. c. 6, was paſſed, inti- 


tuled, „An Act for quieting and eſtabliſhing Corpo- 


PAPISTS III. 


rations ;?! by which it was cnadted, that no incapacity, 
diſability, forfeiture, or penalty ſhould be incurred, yy. 
leſs the perſon were removed, or a proſecution againſt 
him ccmmenced, within fix months after his election. 
It was alſo enacted, that the acts of the perſon omitting 
to qualify ſhould not be avoided. Upon this act an im. 
portant queſtion aroſe, whether diffenters, being ine!;. 
vers to public oflices, could be obliged to fine for not 
erving them. This point came to a direct iſſue, in the 
caſe of Harri/on v. Evans, (ſee this Dictionary, title Dy. 
fenlers,) when it was determined in favour of the diſſenters, 
For the relief of thoſe who omit to qualify for ſerving 
in offices, or for being elected into corporations, an act 
of parliament is paſt annually, by which, after mention- 


ing the Corporation and Teſt Acts, and ſome others 


which do not relate to the point under confideration, it 
is enacted, that perſons who, before the paſſing of the 
act, have omitted to qualify in the manner preſcribed by 
thoſe acts, and who ſha!l properly qualify before the 
25th of the enſuing December, ſhall be indemnified againſt 
all penalties, forfeitures, incapacities, and diſabilities ; 
and their elections, and the acts done by them, are de- 
clared to be good. There is nothing in this act which 


excludes Catholics from the benefit of it. 


By the Militia Act, it is enacted, that no perſon ſhall 
be inrolled in the militia unleſs he takes the following 
oath : ** I, A. B. do fincerely promiſe and ſwear, that [ 
will be faithful and bear true-allegiance to his Majeſty 
King George, his heirs and ſucceſſors. And I do ſear, 
that I am a Proteſtant, and that I will faithfully ſerve in 
the militia, within the kingdom of Great Britain, for the 
defence of. the ſame, during the time for which I am 
inrolled, unleſs I ſhall be ſooner diſcharged.” It ſeems 
to deſerve conſideration, whether, 2 the exiſting 
laws, Catholics may not claim to be exempted from ſeru- 
ing in the militia, upon the ſame ground as, in the caſe 
of Harriſon v. Evans, the Proteſtant diſſenters claimed, 
and were allowed, to be exempted from the obligation 
of ſerving in offices, wiz. That by law they are incli- 
gible, * conſequently are not compellable to ſine for 
not ſerving. 

With reſpect to the right of Roman-Catholics to ſerve 
on Juries, there does not appear to have ever been any 
law which ſubjected them to any ſuch diſability, except 
the ſtatutes generally called the Statutes of Recuſanty, 
The far. 13 Car. 2. fl. 2. c. 1, commonly called the 
Corporation- Act, relates to thoſe offices only which 
concern the government of cities and corporations. Ile 
flat. 25 Car. 2. c. 2, commonly called the Teſt- Act, 
ſince explained by at. g Geo. 2. c. 26, regards vly 
civil and military offices. Neither of theſe acts, there- 
fore, abridges Catholics of the right in queſtion. Witt 
reſpect to the ſtatutes of Recuſancy, among other penal- 
ties to which theſe ſubjected Popiſh Reculants Convict, 


one was, that they became liable, upon conviction, to all 


the conſequences of excommunication ; and it has been 
generally underſtood, that perſons excommunicated ate 
diſabled from ſerving on juries. It has been already 
obſerved, that, in the proper ſenſe of the word, not at: 
tending the ſervice of the Church of England alone, and 
unaccompanied by any other circumſtance, conſtitutes 
Recuſancy. Of this non-attendance at church every 
Roman- Catholic, neceſſarily, u as guilty, and he might be 


convicted of it by a very ſummary proceſs, But til — 
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allt was eſtabliſhed in a judicial manner, the law did 
ke notice of it; and therefore, unleſs an actual con- 


8 
ot ta 
viction had taken place, he was not ſubject to any of the 


penalties conſequent on Recufancy, But it has been 
mentioned, that there was, beſides this, a ſpecies of 
conflructive Recuſancy, to which every Catholic was 
liable, by refuſing to make the declaration againſt Po- 
pery, and to take the Oath of Supremacy. This had a 
more direct operation on their ability to ſerve as Jurors, 
Now, as we!l the declaration againſt Popery as the Oath 
of Supremacy might be tendered to a Catholic in the 
very Court where he preſented himſelf to ſerve as a jury- 
man: A refuſal amounted to conviction ; on conviction 
he became ſubje@ to all the penalties of excommuni- 
cation, and one of thoſe penalties, (at leaſt, by the opi- 
nion of the old lawyers,) was a diſqualification to ſerve 
on juries. Thus, it was always in the power of the 
Court, and perhaps of any two Magiſtrates preſent, to 
convict, on the ſpot, a Catholic of Recuſancy, and there- 
by render problematical at leaſt his capacity to ſerve 
as a juror. Such appears to have been the ſituation of 
Catholics, in this reſpect, previouſly to the fat. 31 G. 3. 
c. 32. Since the paſſing of that act, they ſtand, as to 
the ſerving upon juries, in the fame predicament as the 
reſt of his Majeſty's Subjects. By that ſlatute, they are 
freed from the penalties incident either to poſitive or to 
conſtructive Recuſancy. It has been ſtated, that miniſters 
of Roman- Catholic congregations are exempted from 
ſzrving on juries, by F 8 of the ſtatute ; it ſeems to fol- 
low, therefore, that, without this clauſe, they would have 
been liable to ſerve ; and conſequently, that all perſons out 
of the reach of this clauſe are in the eye of the law ſubject 
to the duty, and have, of courſe, the capacity of ſerving. 

It has been heretofore ſaid, that perſons convicted of 
Popiſh Recuſancy may be taken up by the writ 4e excom, 
capiend., and ſhall not be admitted as competent xe. 
nes in a cauſe: but this ſec ms to be carried beyond the 
intent of the ſtatute. 2 Bt. 155, 156. 

With reſpect to the right of Roman-Catholic merchants 
to be ſummoned to the mectings of Brizzh factories 


abroad, it appears, that they have, and always had, a | 


right to be admitted to them. The meetings of the 
factory in Portugal were regulated by far. 8 Geo, 1. 
c. 17, but that act contains nothing which diſcriminates 
Roman- Catholic from other merchants. All the foreign 
factories are, therefore, in this reſpect, in the ſame pre- 
dicament. Now, if Roman- Catholics are excluded from 
factories by any act, it muſt be either by the Corpo- 
ration-A& or by the Teſt- Act. But. with reſpect to the 
Corporation Act, it is to be obſerved, that a factory is 
not a corporation, in the legal acceptation of that word ; 
and even if it were, it would not fall within the ope- 
ratton of the Corporation Act, as that is confined to 


cities, corporations, &c. within Eugland and M ales, and 


the town of Berwick upon Tweed, Ihe operation of the 
Teſt Act is more extenſive than the operation of the Cor- 
poration-Act; it expreſsly mentions his Majeſty's Navy, 
the iſlands of Jerſey and Guern/cy, and perſons who 
ſhould be admitted into any ſervice or employment in 
his Majeſty's or the Prince of Males's houſehold within 
the diſtricts therein mentioned. A factory abroad does 


bot, therefore, fall within the operation of that act. Be- 


des, the privilege of being admitted to the meetings of 
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a foreign factory is not an office, or even a right, of that 
deſcription which falls witbin either of thoſe acts. 
There is reaſon to ſuppoſe, that, in point of ſact, Roman- 
Catholics have not generally been ſummoned to attend 
meetings of factories ſince the year 1720. But the ope- 
ration and tendeacy of the laws againſt Catholics ſeem 
to have been ſuch as induced them to forbear aſſerting 
ſome of their moſt valuable rights, even ſuch as were of 
the moſt indifpatable nature, rather than obtrude them- 
ſelves into public notice. If they wiſh to enforce their 
right of admiſſion, or their right of voting, they ſhould 
give notice of their defire to be ſummoned, and offer to 
attend at the meetings ; then, if admittance ſhould be 
refuſed them, or their votes rejected, the proceedings 
will be illegal; and not only they, but all other perſonas 
ſubje& to the proceedings of the factory, will be juſti- 
hed in refuſing to pay their contribution-money, or to 
comply in any other manner with the reſolutions or 
orders of the meeting. Beſides, a refuſal to admit 


them to the meetings is certainly a perſonal injury ; 


and wherever a perſonal injury is done to an Eng/ih Sub- 
ject abroad, the remedy muſt be ſought in the juriſ- 
diction where the cauſe of action happens, if it is ſubject 
to the King's jurildiction; if the King has no juriſdiction 
in that place, this neceſſarily gives the King's Court a ju- 
riſdition, within which it is brought, by the known fic. 
tion of laying the venue in ſome county of England. 
This is explained by Lord Mansfield, in his argument in 


Fabrigas v. Maſtyn, Cowp. 170: See allo Phillybrown v. 


Ryland, Stra 624: Ld. Ram. 1388: 8 Med. 354. And 
as to the general principle of fuch an action, ſee 4/by 
v. White, 6 Med. 45: 1 Salt. 19: Bro. Parl. Ca: and 


this Dictionary, title Parliament, VI. B. 3. 


What has been faid of the right of Roman Ca- 
tholics to inſiſt on being admitted to the meetings of 
Engli> factories abroad, and of their means of re- 
dreis, in caſe of refuſal, applies, with proper quali- 
hcations, to every other caſe, of a ſimilar deſcription, 


| where their right of admiſſion, acting, or votiag, is re- 
tuſed them. 


With reſpect to the right of Roman-Catholics to hold 
ofices exerciſable abroad, it has been obſerved, that the 
Corporation Act extends only to cities, Sc. wityin Eu- 
land and Wales, and the town of Berwick upon Tweed ; 
that the Teſt Act mentions only thoſe places, and his 
Majeſty's Navy, and Jer/zy and Guernſey; and taat the fat. 
31 Ceo. 3. c. 32, repeals the ſtatutes of Reculancy, and 
relieves Roman- Catholics from tae penalties impoſed on 
them for refuſing the Oata of Supremacy, and the de- 
claration againſt Popery : it ſeems therefore to follow, 
that there is now in force no law which diſables Roman- 
Catholics from holding offices wholly exercilable abroad, 
or from ſerving or holding offices under the £a/- India 
Company, in their foreign potſeſhyns. Beſides, upon 
the conſtruction of theſe laws, and every oth-r law ſup- 
poſed to affect the Roman: Catholics, there ſeems reaſon 
to think, that the ſame ſpirit which induced the Legiſ- 
lature to repeal ſo large a proportion of the penal code 
againſt them, will influence the judicature in their con- 
ſtruction of the unrepealed part of that code, or of any 
other ſtatute unfavourable to them, in its apparent ten- 
dency or operation, ſo far as it may be open to a doubt- 
ful interpretation, 
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PAR, A term in Exchange, where a man to whom a | 


bill is payable receives of the acceptor juſt ſo muci in 
value, Oc, as was paid to the drawer by the remitter. 
Aterch. Dicht. And in 1 of money, Par is de- 
fined to be a certain number of pieces of the coin of one 
country, containing in them an equal quantity of ſilver 
to that of another number of pieces of the coin of ſome 
other country; as where thirty-ſix ſhillings of the money 
of Holland have juſt as much ſilver as twenty ſhillings 
Engliſh money; and bills of exchange drawn from Eug- 
land to Holland, at the rate of thirty-ſix ſhillings Dutch, 


for each pound ſterling, is according to the Par. Locke's 


Conjid. of Money 18. | 
PARACIUM, The tenure between parceners, vix. 

that which the youngeſt oweth to the eldeſt. Domęſday. 
PARAGE, paragium.] Equality of name, blood, or 

dignity ; but more eſpecially of land, in the partition of 


an inheritance between coheirs : hence comes to diſpa- 
N and diſparagement. Co. Liit. 166. Paragium was 
al 


o commonly taken for the equal condition betwixt 
two parties, to be contracted in marriage; for the old 
laws did ſtrictly provide, that young heirs ſhould be diſ- 
poſed in matrimony cum paragio, with perſons of equal 
birth and fortune, /ine di/paragatione. See title Tenure. 

PARAMOUNT, From the French par, 1. e. per and 
anonter, aſcendere.] Signifies in our law the higheſt lord 
of the fee, of lands, tenements, or hereditaments. F. N. B. 
135.-—As there may be a lord meſne, where lands are 


held of an inferior lord, who holds them of a ſuperior 


under certain ſervices ; fo this ſuperior lord is lord Para- 
mount : and all honours, which have manors under them, 


have lords Paramount. The King is ſaid to be chief 


Jord, or lord Paramount of all the lands in the kingdom. 
Co. Litt. 1. See title Tenures. 

PARAPHARNALIA, or PARAPHERNALIA, 
from the Greek lIzezs Preter, and Gee Dos.] Thoſe 
goods which a wife is entitled to [ /ecum fert] over and 
above her dower or jointure, after her huſband's death. 
See title Baron and Feme IV. 7. 

PARASIT US, A domeſtic ſervant. Blount. 


PARAVAIL, per- availe.] Tenant Parawvail is the 
loweſt tenant of the fee, or he who is immediate tenant 
to one who holdeth overof another; and he is called tenant 
Paravail, becauſe it is preſumed he hath profit and avail 


by the land. F. N. B. 135: 2 Ii. 296: 9 Rep. See 


title Tenure. 

PARCELLA TERRZ, A parcel of land; uſed in 
ſome ancient charters. 

PARCEL-MAKERS, Two officers in the Exche- 
quer that make the Parcels of the eſcheators' accounts, 
wherein they charge them with every thing they have 
levied for the King's uſe within the time of their being 
in office, and deliver the ſame to the auditors to make 
up their accounts therewith. Practice Excheg. gg. 


PARCENERS, 


Quas1 Parcellers ; 1. e rem in parcellas dividentes.] 
Perions holding lands in copartncrſhip, and who may be 
compelled to make diviſion. See Litt. & 241. Theſe are 
of two ſorts ; viz. Parceners according to the courſe of 
the Common Law ; and Parceners according to cuſtom. 


* 


PARCENERS. 
I. Of the Nature of an Eſtate in Parcenaty, ty 


Coparcenary. 
II. How ſuch Eftate may be parted or diſſolved, and 
the Conſequences thereef. 


I. Pa RENE RS by the Common Law, are where a man 
or woman ſeiſed of lands or tenements in fee · ſimple or fee. 
tail hath no iſſue but daughters, and dieth, and the tene. 
ments deſcend to ſuch daughters, who enter into the 


lands deſcended to them, then they are called Parceners, 


and are but as one heir to their anceſtor; and they are 
termed Parceners, becauſe by the writ de partitione fa. 
cienda the law will conftrain them to make partition ; 
chough they may do it by conſent, &c. Lite. 243: 
1 It. 164. And if a man ſeiſed of lands in tee-fimple, or 
in tail, dieth without any iſſue of his body begotten, 


and the lands deſcend to the ſiſters, they alſo are Par. 


ceners; and in the ſame manner where he hath no ſilters, 
but the lands deſcend to his aunts, or other females of 
kin in equal degree, they are alſo Parceners ; but where 
a perſon hath but one daughter, ſhe ſhall not be called 
Parcener, but daughter and heir, &c. Lite. F 242. 

If a man hath iſſue two daughters, and the eldeſt hath 
iſſue divers ſons and daughters, and the youngeſt hath 
iſſue divers daughters; the eldeſt ſon of the eldeſt daugh- 
ter ſhall not inherit alone, but all the daughters of the 
youngelt ſhall inherit, and the eldeſt ſon is coparcener 
with the daughters of the youngeſt ſiſter, and ſhall have 
one moiety, viz, his mother's part ; ſo that men de. 
ſcending of daughters may be Parceners as well as wo- 
men, and ſhall jointly plead and be impleaded, Oc. 
1 Inſt. 164. None are Parceners by the Common Law, 
but either females, or the heirs of females, who come 
to lands or tenements by deſcent. Litt. 254. 

Parceners by cuſtom is, where a perſon ſeiſed in fee- 
ſimple, or in fee-tail of lands or tenements of the tenure 
called gaveltind, hath iſſue divers ſons, and dies; ſuch 
lands ſhall deſcend to all the ſons as Parceners by the 
cuſtom, who ſhall equally inherit and make partition as 
females do, and writ of partition lies in this caſe, as be- 
tween females, &c. Litt. $ 265. Women Parceners make 
but one heir, and have but one freehold ; but between 
themſelves they have in judgment of law ſeveral free- 
holds, to many purpoſes ; for one of them may enfeoff 
the other of her part; and the parcenary is not ſevered 
by the death of any of them; but if one dies, her part 
ſhall deſcend to her iſſue, &c. 1 I. 164, 165. If one 
Parcener make a feoffment in fee of her part, this is a 
ſeverance of the coparcenary, and ſeveral writs of pre- 
cipe ſhall he againſt the other Parceners and the feotiee. 
1 /u/t. 167. Though if two coparceners by deed alien 
both their parts to another in fee, rendering to them two, 
and their heirs, a rent out of the land, they ſhall have the 
rent in courſe of parcenary ; becauſe their right in the 
land out of which the rent is reſerved was in parcenary. 
1bid. 160. 

If there be two Parceners, and each of them taketh 


| huſband, and have iſſue, and the wives die, the parce- 


nary is divided, and here is a partition in law. 1 4%. 
160. Partition of lands held in tail, by the death of one 
ſiſter without iſſue is made void, and the other filter a3 
heir in tail will be entitled to the whole land, and may 
have writ of formeden where the other FROWE, 1 

aliened. 
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altened, New Nat. Br. 476. And a writ of auper obiit 


lies for one Parcener deforced by another, &c. F. NB. 


6 any Parceners or their iſſues be diſſeiſed, they mult 
join in an afliſe againſt the diſſeiſor; ſo if they have 
cauſe to bring any action of waſte, c. 1 {nf. 95, 198. 
Two Parceners are of land, one enters and claims the 
whole, and is diſſeiſed, ſhe alone may maintain allile ; 
but if the diſſeiſin be of rent, the other Parceners muſt 
be named, or the writ ſhall abate. Terk. Cent. 41, 42. 

Tne poſſeſſion of one Parcener, Oc. of land, without 
an actual ouſter, gives polleſſion to the other of them. 
Heb. 120: Dyer 128. One Parcener may juſtify detain- 
ing the deeds, concerning the lands, againſt another, as 
they belong to one as well as the other. 2 Roll. Abr. 31. 

Parceners are to make partition of the lands de- 
ſcended ; and eſtates of coparcenary at Common Law 
are applicable only to inheritances : partition may be 
made between Parceners of inheritaaces which are en- 
tire and dividable, as of an advowiſon, rent-charge, or 
ſuch like ; but it is otherwiſe of inheritances which are 
not entire and indiviſible, as of a piſcary, common with 
out number, or ſuch uncertain profits out of lands; for 
in ſuch caſe the eldeſt Parcener ſhall have them, and 
the others have contribution from her out of ſome other 
inheritance left by the anceſtor; but if there be no 
ſuch inheritance, then the eldeſt ſhall have theſe uncer- 
tain profits for one time, and the youngeſt for another 
time. Dyer 153. See pot II. | 

Parceners cannot make partition, ſo as for one to have 
the land for one time, and another for another, Oc. for 
each is to have her part abſolutely : but if an advowſon 
deſcend to them, they may preſent by turns; and if 
there be a common, Oc. which may not be divided, one 
may have it for one year, and another for another year, 
&c. 11uft. 164. 

An advowſon is an entire thing, and yet, in effect, the 
ſame may be divided betwixt Parceners, for they may 
preſent by turns; and if there be coparceners of an ad- 
vowſon appendant to a manor, and they make parti- 
tion of the manor, without mentioning the advowſon, 
the ſame is {till appendant, and they may preſent by 
turns. 8 Rep. 79. If two Parceners be of an advowſon, 
and they agree to preſent by turns, this is a good parti- 
tion as to the poſſeſſion ; but it is not a ſeverance of the 
eſtate of inheritance. 1 Rep. 87. And where there are 
coparceners of an advowſon, the eldeſt hath privilege to 
preſent firſt; not in reſpect of ker perſon, but eſtate : and 
if one Parcener hath a rent granted to her upon a parti- 
tion made, to make her part equal with the other, th- 
may diſtrain for the arrears of common right; and fo 
ſhall the grantee of the renc, becauſe it 15 not annexed to 
her perſon only, but to her eſtate. 3 Rep. 32. See pot Il. 

In the caſe of coparceners of a title of honour the 
King may direct which one of them and her iſſue ſhall 
bear it; and if the iſſue of that one become extinct, 
it will again be in abeyance, if there are deſcendants of 
more than one ſiſter remaining. But upon the failure 
of the iſſue of all, except one, the deſcendant of that one 
being the ſole heir, will have a right to claim, and to 
aſſume the dignity. . 

There are inſtances of a title, on account of a deſcent 
to females, being dormant, or in abeyance, for many 
centuries. Harg. Co. Litt. 165. 
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Lord Cie ſays, there is a difference in an office of 
honour, which thall be executed by the huſband or de- 
puty of tne eldeſt. Id. Yet when the otiice of Great 
Chamberlain had deſcended to two filters, coheirefles of 
the Duke of Ancaſter, one of whom was married to Peter 
Burrell Eiq. the Judges gave it as their opinion in the 
Houſe of Lords, “ that the office belongs to both 
ſiſters; that the huſband of the elduſt is nut of right en- 
titled to execute it; and that both ſiſters may execute it 
by deputy, to be approved of by them; ſuch deputy not 
being of a degree inferior to a knight, and to be ap- 
proved of by the King.“ See Bro. P. C. 

"The properties of Parceners are in ſome reſpects like 
thole of joint-tenants; they having the ſame unities of 
intereſt, title, and peſſſiau. They may ſue and be ſued 
joinily for matters relating to their own lands. Co. 
Liit. 164 And the entry of one of them ſhall in ſome 
caſes enure as the entry of them all. Co. Litt. 188, 243. 
They cannot have an action of treſpaſs againſt each other; 
but they differ from joint=tenants, in that that they are 
alſo excluded from maintaining an action of waſte, 
2 Inſt. 403; for coparceners could at all times put a 


ſtop to any waſte by writ of partition; but till the ſtatute 


of Hen. 8, joint-tenants had no ſuch power. See title 
FJoint-tenants, 

Parceners alſo differ materially from joint-tenants in 
four other points: 1. They always claim by deſcent, 
whereas joint-tenants always claim by purchaſe. There- 
fore, if two ſiſters purchaſe lands, to hold to them and 
their heirs, they are not Parceners but joint-tenants. 
Litt. $ 254. And hence it likewiſe follows, that no lands 
can be held in coparcenary but eſtates of inheritance, 
which are of a deſcendible nature; whereas not only 
eſtates in fee and in tail, but for life or years, may be 
held in joint-tenancy. 


2. There is no unity of time neceſſary to an eſtate in 
coparcenary : for if a man hath two daughters, to 
whom his eftate deſcends in coparcenary, and one dies 
before the other, the ſurviving daughter and the heir of 
the other, or when both are dead, their two heirs are 
it] Parceners ; the eſtate veſting in them each at differ- 
ent times, though it be the ſame quantity of intereſt, and 
held by the ſame title. Co. Litt. 164, 174. 


3. Parceners, though they have an unity, have not 
an entirety of intereſt. They are properly entitled each to 
the whole of a diſtin moiety, Co. Lize. 163, 4; aud of 
courſe there is no us accreſcendi, or ſurvivorſtip, between 
them, for each part deſcends ſeverally to their reſpec- 
tive heirs, though the unity of poſſeſſion continues ; and 
as long as the lands continue in a courſe of deſcent, and 
united in poſſeſſion, ſo long are the tenants therein, whe- 
ther male or female, called Parceners. But if the poſ- 
ſeſſion be once ſevered by partition, they are no longer 
Parceners, but tenants in ſeveralty; or if one Parcener 
alienes her ſhare, though no partition be made, then no 
longer are the lands held in ceparcenary, but in common. 
Litt. 5 30g : and ſee 2 Comm. c. 12. p. 187, 8. 


II. PaRTIT1ON, between Parceners, may be made 
four ways: viz. Firſt, When they themſelves divide the 
lands equally into as many parts, as there are Parceners, 
and each chooſes one ſhare or part, the eldeſt firſt, and 
ſo one after another, Cc. | 


Secondly, 
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Secondly, When they agree to chooſe certain friends to 
. make diviſion for them. 


Thirdly, Partition by drawing lots, where having di- 
vided the lands into as many parts as there are Parceners, 
and written every part in a diſtinct ſcroll, being wrapt 
up- they each draw one. 


And fourthly, Partition by writ de partitione facienda, 
which is by compulſion, where ſome agree to partition, 
and others do not; and when judgment is given on a 
writ of partition, it is that the Sheriff (hall go to the land, 
and by the oaths of twelve men make partition between 
the parties, to hold to them in ſeveralty, without any men- 
tion of preference to the eldeſt ſiſter, Sc. Litt. 248: 
1 1nft. 164. But if there be a capital meſſuage on the 
Iand to be divided, the Sheriff mutt allot that wholly to 
the eldeſt of the Parceners. 1 1». 165. The partition, 
made and delivered by the Sheriff and jurors, ought to 
be retarned into Court under the ſeal of the Sheriff, and 
the ſeals of the twelve jurors; for the words of the judi- 
cial writ of partition, which command the Sheriff to 
make partition, are Ajumptis tecum duodecim, &c. et par- 
titionem inde ſcire facias juſticiariis, Sc. ſub frgil's tuo et 
figiilis eorum per querum facramentum partitionem illam fe- 
ceris, &c. If pariition be made by force of the King's 


_ writ, aud judgment thereof given, it ſhall be binding to 


all parties, becauſe it is made by the Sheriff, by the oath 
of twelve men, by authority of law; and the judgment 
is, that the partition ſhall remain firm and ſtable for ever. 


I Liſt. 171. RE 


Blackſtone ſays, there are many methods of making 


partition, tour of which are by conſent, and one by com- 
pulſion; to which Ja:ter may now be added, or indeed 
for which may be ſubſtituted, the proceedings in a Court 
of equity to obtain a decree for partition. See this Dic- 
tionary, title Joint- tenants III. 2. 

The four modes of partition by conſent are thus ſtated 
by Black/tone : The firſt is, where they agree to divide 
the lands into equal parts in ſeveralty, and that each 
ſaa!l have ſuch a determinate part. The ſecond is, 
when they agree to chooſe ſome friend to make partition 
for them, and then the ſiſters ſhall chooſe each of them 
her part, according to ſeniority of age; or otherwiſe, as 
ſha!l be agreed. The privilege of ſeniority is in this caſe 
perſoral ; for if the eldeſt ſiſter be dead, her iſſue ſhall 
not chooſe firft, but the next ſiſter. But if an advowſon 


deſcend in coparcenary, and the ſiſlers cannot agree in 


the preſentation, the eldeſt and her iſſue, nay, her huſ- 
band, or ber aſſigns, ſhall preſent alone, before the 
younger. Co. Lett. 166: 3 Rep. 22. And the reaſon 
given is, that the former privilege, of priority in choice 
upon a diviſion, ariſes from an act of her own, the agree- 
ment to wake partition, and therefore is merely per- 
ſonal ; the latter, of preſenting to the living, ariſes from 
the act of law, and is annexed not only to her perſon, 
but to her eſtate a'ſo. [It has been doubted whether 
the grantee of the eldeſt fifter ſhall have the firſt ard ſole 
p-eſcntation after her death. Harg. Co. Liit. 166. But it 
was expreſ-ly determined in favour of ſuch a grantee, in 


1/2. 249 ] A third method of partition is, where the 


eldeit d vides, and then ſhe ſhall chooſe laſt; for the 


rule of law is, cus eff divifio alterius eff electio. Ihe 
ſourth method is, where the ſiſters agree to caſt lots for 


their ſhares, 


But there are ſome things which are in their nature 


common of piſcary uncertain, or any other common 
without ſtint, ſhall not be divided; but the eldeſt ſiſter, 
if ſhe pleaſes, mall have them, and make the others a 
reaſonable ſatisfaction in other parts of the inheritance ; 
or if that cannot be, then they ſhall have the profit of 
the thing by turns in the ſame manner as they take the 
ad vowſon. Co. Litt. 164, 165. 

There is yet another conſideration attending the eſtate 
in coparcenary; that if one of the daughters has had an 
eltate given with her in Fraud marriage by her anceſtor, 

(which is a ſpecies of eſtate-tail, freely given by a Re- 
lation for advancement of his kinſwoman in marriage,) 
in this caſe, if lands deſcend from the fame anceſtor to 
her and her ſiſters, in fee-ſimple, ſhe or her heirs ſhall 
have no ſhare of them, unleſs they will agree to divide the 
lands fo given in frankmarriage in equal proportion with 
the reit of the lands deſcending. Prad. l. 2. c. 34: Lit, 
$296 - 273. This is denominated bringing the lands inte 


thus explains: “ It ſeemeth that this word Jef per 
is, in Engliſh, a pudding; for in a pudding is not com- 
monly put one thing alone, but one thing with other 
things together.” By this houſewifely metaphor our 
anceſtors meant to inform us, that the lands, both thoſe 
given in frankmarriage ard thoſe deſcending in fee- 
iimple, ſhould be mixed and blended together, and then 
divided in equal proportions among all the daughters, 
But this was left to the choice of the donee in frai kmar- 
riage ; and if ſhe did not chooſe to put her lands into 
hotch-pot, ſhe was preſumed to be ſufficiently pro- 
vided for, and the reſt of the inheritance was divided 
among her other ſiſters. The law of hotch-pot tock 
place then only, when the other lands deſcending from 
the anceſtor were fee- ſimple; for if they deſcended in 
tail, the donee in frankmarriage was entitled to her 
ſhare, without bringing her lands ſo given into hotch- 
pot. Litt. $274. And the reaſon is, becauſe lands de- 
ſcending in fee-ſimple are diftributed by the policy of 
law, for the maintenance of all the daughters, and if one 
has a ſufficient proviſion out of the ſame inheritznce 
equal to the reſt, it is not reaſonable that ſhe ſhould have 
more; but lands deſcending in tail are not diſtributed by 
the operation of the law, but by the deſignation of the 
giver, per formam dont ; it matters not therefore how un- 
equal this diſtribution may be. Allo no lands but ſuch 
as are given in frankmarriage ſhall be bronght into 
hotch-pot, for no others are looked upon in law as 
given for the advancement of the woman, or by way of 
marriage portion. Litt, 4275. And therefore, as gifts in 
frarkmarriage are fallen into diſuſe, the law of hotch- 
pot would not now deſerve much notice, had not this 
method of divifion been revived and copied by the ſta- 
tute for diſtribution of perſonal eftates. See this Dic- 
tionary, title Executor V. 9. | 
The eſtate in coparcenary may be difelved, either by 
partition, which diſunites the poſſeſſion; by alienation of 
one Parcener, which diſunites the title, and may diſ- 
unite the intereſt ; or by the whole at laſt deſcending i 
and veſting in one fingle perſon, which brings it to an 
eſtate in ſeveralty. See 2 Comm. c. 12. p. 189, S. 
In a writ of partition, the judgment was guod part 


impartible. The manſion-houſe, common of eſtovers, 


Hate h. pot; Britten, c. 72; which term Littleton, I 267,58, - 


| fiat; and before it was executed by the Sheriff, a _ 
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of error was brought ; and it was adjudged that a writ of 
error doth not lie upon this firſt judgment, becauſe this 
is not like other actions, where error lies before the ha- 
lere facias ſeiſinam is returned, and the judgment 1s final; 
but it is not ſo in this caſe, as there muſt be another judg- 
ment, 7. e. quod partitio ftabilis maneat, which cannot be 
till the partition 1s made, and returned by the Sheriff. 
Hetley 36: Dyer 67. 

If there are two Parceners of a manor, and, on par- 
tition made, each hath demeſnes and ſervices allotted ; in 
this caſe each is ſaid to have a manor. 1 Leon. 26: 
Davis 61. A partition may not be made of franchiſes, as 
goods of felons, waifs, eſtrays, Sc. which are caſual, 
5 Rep. 3. 1 

Where two perſons hold lands pro indi viſo, and one 
would have his part in ſeveralty, and the other refuſeth 
to make partition by deed; there the writ dz partitione 
faciends lies againſt him who refuſes, directed to the She- 
riff; and he muſt be preſent when the partition is made; 
and if it is objected before the return of the writ, that he 
was not preſent, he may be examined by the Court; 
but after the writ is returned and filed, it 1s too late. 
Cro. Elix. . 

A writ of partition was taken forth, and the Sheriff 
made partition, but was not upon the land ; and on mo- 
tion that the return might not be filed, but that a new 
writ might be awarded, becauſe the Sberiff was not on the 
land, the Court ſtaid the filing, and on examining the 
Sheriff, ordered a new writ. Cyo. Car. 9, 10. 

On writ of partition to the Sheriff to make partition of 
lands, part of the lands were allotted to one, and the 
jury would not aſſiſt the Sheriff to make partition of the 
other part; which appearing on the return of the writ, 
the Court was moved for an attachment againſt the jury, 
and a new writ to the Sheriff. Cab. 265. Partition was 
brought by tenant in fee of one moiety, againſt tenant 
for life of the other moiety, on the „at. 32 Hen. 8. c. 32. 
And though it has been reſolved, it partition be made 
between one who hath an eſtate of inheritance, and an- 
other who hath a particular eſtate for lite ; that the writ 
ought to be framed upon the ſtatute, and to be made 
ipecial, ſetting forth the particular eſtate: yet it was 
held to be good where the writ was general. Golaſ6. 84 : 
2 Lutw. 1015. | 

By fat. 8 © 9 W. 3. c.31, a partition may be 
made of any eſtate of freehold, or for term of years, 
De. of manors, lands, tenements, and hereditaments 
whereof the partition is demanded ; and if after proceſs 
of fene returned upon a writ of partition, and affidavit 
of notice given of the writ to the tenant to the action, 
and a copy left with the tenant in poſſeſſion at leaſt forty 
days before the return of the ſaid pore, Sc. there be no 
appearance entered in fifteen days; the demandant hav- 
ing entered his declaration, the Court may give judg- 
ment by default, and award a writ to make partition, 
whereby the demandant's part or purpart will be ſet out 
tererally; which writ being executed after eight days“ vo- 
tee, and returned, and thereupon final judgment entered, 
Mall corclude all perſons, Sc. But the Court may ful- 
pend or (et aſide the judgment, if the party concerned 
move tae Court in a year, aud ſhew good matter in bar. 
and by this ſtatute, if the High Sheriff, by rcaſon of diſ- 
Nee, wes carnet be preſent at the execution of any judg- 
VOL, Py 
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ment in partition, then the Underſheriff iz the preſence of 
two juſtices of peace of the county, ſhall proceed to the 
execution of the writ by inquiſition, and the High Sheriff 13 
to make the return, Sc. When the partition is made 
and returned, the perſons who were tenants of the lands 
or any part thereof, before divided, ſhall continue tenants 
of the lands they held to the reſpective owners, under 
ſuch conditions and rents as before; and no pl-a m 
abatement ſhall be admitted or received in any ſuit of 
partition ; nor ſhall the ſame be abated by the death of 
any tenant, Sc. 

In a writ of partition the defendant pleaded, that he 
formerly brought writ of partition againſt the plaintiff, 
and had judgment to have partition : and held a good 
plea ; but it was a queſtion, whether it ſhould be pleaded 
in bar or abatement, or by way of eſtoppel.* Dyer 92. 
No damages can be recovered on a writ of partition, 
though the writ and declaration conclude ad damnum. 
Hetl. 35: Ney 143. 

Where judgment for debt is had againſt one Parcener, 
the lands, Sc. of both may be taken in execution; and 
the moiety undivided 1s to be fold, and then the vendee 
will be tenant in common with the other Coparcener : if 
the Sheriff ſeize only a moiety and fell it, the other Par- 
cener will have a right to a moiety of that money. 1 Salt. 
392. All partitions ought to be according to the quality 
and true value of the lands, and be equal in value: but 
if partition be made by Parceners of full age, and un- 
married, and /an.e memsrie@, it binds them for ever, al- 
though the value be unequal, if it be made of lands in 
fee; and if it be of lands intailed, it ſhall bind the par- 
ties themſelves for their lives, but not their iſſue, unleſs it 
be equal: if it be unequal, the iſſue of her who hath the 
lefler part, may, after her deceaſe, diſagree, and enter and 
occupy in common with the aunt ; aiſo if any be covert, 
it ſhall bind the huſband, but not the wife, or her heirs ; 
or if any be within age, it ſhall not bind the infant, but 
ſhe may at her full age dilagree, Sc. 1 Inf. 166, 170: 
2 Lil. Abr. 283. Though it a wife, after coverture, or 
the infant at her age, accept of the unequal part, they 
are concluded for ever. 1 /:/7. 170. And where there be 
two Coparceners, and one hath ſeven daughters, and 
dieth ; if the other Parcener releafeth to any one of the 
daughters her whole part, here, although ſhe to whom 
the releaſe is made, have not an equal part, the releaſe is 
good. /oid, 193. It hath been adjudged, that notwith- 
ſtarding a partition is unequal, if it be by writ, it can- 
not be avoided ; but if it be by deed, it may be avoided 
by entry. 1 /»fl, 171. 

If the eſtate of a Parcener be in part evicted, that ſhall 
defeat the whole partition; partition implying a war- 
rarty and condition in law to enter upen the whole on 
eviction, as in cafe of exchange of lands. 1 If. 173 


. 1 Rep. 87. And if after partition, one of the parts is re- 


covered from a Parcener by lawful title, the ſhall compel 
the others to make a new partition. Cee. EA. goz. But 
as to eviction of Parceners, if one ſell her part, and then 
the part which the other Parcener hath, is evicted; in 
this caſe ſhe who loſeth her part, cannot enter on the 
alienee, for by alienation che privity is deſtroyed. 
1 I. 573. Among Parceners, a partition upon the 
land may be good without deed ; but not among joint» 
tenants, Oc. Dyer 29, 104. See tule Feiat-tenants. 
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PARCENERS, 


For of a common Wri1T of ParTITION. 

GEORGE the Third, &c. to the Sheriff of S. greeting: 
17 A. B. mate you ſecure, &c. then ſummon H. B. that the be 
before, &c. to ſhew whereſore, whereas the ſaid A. B. and 
E. B. together and undivided hold the manor of, &c. with 
rhe appurtenances, twenty meſſuages, one mill, one dove- 
mouſe, taventy gardens, three hundred acres of land, two 
gundred acres of meadow, a hundred and fifty acres of paſ- 
tures, one hundred acres of word, two bundred acres of 
Furxe and heath, and twenty ſhillings rent, with the appure 
renances of the inheritance which avas of N. B. father of 
the ſaid A. B. and E. B. whoje heirs they are, in, &c. the 


Jaid E. B. doth deny partition thereof to be made between | 
them, according to the law and cuſtoin of England, and un- 
Jaftly wwill not permit that to be done, as it is fads And | 


have you there the ſummons and this writ, Witneſs, &c. 


PARCENARY, The holding of lands jointly by Par- 
ceners, when the common inheritance is not divided. 
Litt. 56. 


- PARCHMENT, Is one of the articles liable to a duty | 


of exciſe ; and, in caſe of deeds, Sc. written on it, to 
ftamps. See Paper. 

PARCO FRACTO, A writ againſt him who vio- 
lently breaks a pound, and takes out beaſts from thence, 
which for ſome treſpaſs done, &c. were lawfully im- 
pounded. Reg. Orig. 166. If a perſon hath authority to 
take beaſts out of the pound, if he breaks the pound be- 
fore he demands the cattle of the keeper thereof, and he 
refuſeth or interrupts him in the taking of them, &c. 
the writ Parco fracto lies. Dr. & Stud. 112. Damages 
are recoverable in this writ; and the party may be pu- 
niſhed, as for a pound-breach in the Court-leet. 1 1. 
47: F. N. B. 100. The word parcus was frequently 
uſed for a pound to confine treſpaſſing or ſtray ing cattle ; 
whence imparcare to impound, 7mfarcatio pounding, and 
imparcamentum, right of pounding, Cc. 


PARDON, 


PARDONATIO; VENIA.] The remitting or forgiving 
of an offence committed againſt the King; and is either 
ex gratia Regis, or by courſe of law. Staundf. Pl. Cor. 47. 

Pardon ex gratid Regis is that which the King affords 
by virtue of his prerogative. See this Dictionary, title 
Judges. Pardon by courſe of law is that which the law 
in equity affords for a light offence ; as caſual homicide, 
when one killeth a man, having no ſuch meaning. Ven. 
Symbol. par. 2. title [ndifments, Q 46. | 

The power of pardoning offences is inſeparably inci- 
dent to, and is the moſt amiable prerogative of, the Crown 
and this high prerogative the King 13 entruſted with 


upon a ſpecial confidence, that he will ſpare thoſe only | 


whoſe caſe, could it have been foreſeen, the law itſelf 
may be preſumed willing to have excepted out of its 
general rules; which the wiſdom of man cannot poſ- 
fibly make ſo perfect as to ſuit every particular caſe, 
1 Show, 284. 

Anciently the right of pardoning offences, within cer- 
tain diſtricts, was claimed by lords, who had jura regalia 
by ancient grants from the Crown, or by preſcription. 
But by fat. 27 H. 8. cap. 24, it was enacted, * That no 
perſon ſhall have power to pardon any treaſons or felo- 
nies, nor any acceſſaries, nor outlawrics ; but that the 


King ſhall have the authority thereof, united to the | 


| 


PARDON. 


Crown of this realm, as of right it appertaineth.“ Co, 
Litt. 114: 3 Iiſt. 233. And this power belongs only to a 
King de facto, and not to a King de zure, during the term 
of uſurpation. Bro. Abr. title Chamber de Pardon 22. 


The power of pardoning offences is ſtated by Black. 
fone to be one of the great advantages of Monarchy in 


general, above every other form of government ; and 
which cannot ſubſiſt in Democracies. Its utility and ne- 
ceſſity are defended by him, on all thoſe principles 
which do honour to human nature, See 4 Comm. c. 31, 
p. 399, 7+ 


He then proceeds to confider Pardons under the fol- 


low ing heads; a diſtribution here followed, as moſt con- 
ventent: 


I. The Obje# of Pardon; that is, in what Caſes, 
and for what Offences, a Pardon may be gramed; 
or not. | 


II. The Manner of pardoning ; wherein how far a 
Pardin ts grantable of common Right; and ty 
what Words Offences may be pardoned, 


III. The Method of allowing a Pardon. 
IV. The Effect of ſuch Pardon when allowed, 


I. Tux King may pardon all offences merely againſt 


the Crown, or the Public; excepting, 1; That, to pre- 


ſerve the liberty of the Subject, the committing any man 
to priſon out of the realm is by the habeas-corpus aft, for. 
31 Car. 2. c. 2, made a præmunire, unpardonable even by 
the King. Nor, 2; can the King pardon, where private 
juſtice is principally concerned in the proſecution of of- 
fenders : non poteſt rex gratiam facere cum injurid et 
damno aliorum. 3 Inſt. 236. Therefore in criminal ap- 
peals of all kinds (which are the ſuit, not of the King, 
but of the party injured,) the proſecutor may releaſe, 
but the King cannot pardon. 16:4. 237. Neither can he 
pardon a common nuſance, while it remains unredreſſed, 
or ſo as to prevent an abatement of it ; though after- 
wards he may remit the fine ; becauſe though the pro- 


ſecution is veſted in the King to avoid multiplicity of 


ſuits, yet, during its continuance, this offence ſavours 
more of the nature of a private injury to each indi- 
vidual in the neighbourhood, than of a public wrong. 
2 Hawk. P. C. c. 37. $ 33. Neither, laſtly, can the King 
pardon an offence againſt a popular or penal ſtatute, after 
information brought; for thereby the informer hath ac- 
quired a private property in his part of the penalty. 
3 IA. 338. 2 5 | 
There is alſo a reſtriction of a peculiar nature, that 
affeQs the prerogative of pardoning, in caſe of parlia- 
mentary impeachments; wiz. that the King's Pardon 
cannot be pleaded to any ſuch impeachment, fo as to 1m- 
pede the inquiry, and ſtop the proſecution of great and 
notorious offenders. Therefore when, in the reign of 
Charles II. the Earl of Danby was impeached bythe Houtiz 
of Commons of high treaſon, and other miſdemeanors, 


and pleaded the King's Pardon in bar of the ſame, the 


Commons alleged, that there was no precedent, that 
ever any Pardon was granted to any perſon impeacheſ 
by the Commons of high treaſon, or other crimes 4. 
pending the impeachment; and thereupon reſolved, “ that 
the Pardon fo pleaded was illegal and void; and ought 
not to be allowed in bar of the impeachment of thc 


Commons 


r . Ü—“i 7 . ,,,, , MR 7—Ü—c̃ TnL STIL 


"PARDON I. 


Commons of Fng/and:"? for which reſolution they aſ- 
ge ned this reaſon to the Houſe of Lords; © that the ſetting 
up a Pardon to be a bar of an impeachment, defeats the 
whole uſe and effect of impeachments; for ſhould this 
point be admitted, or ſtand doubted, it would totally diſ- 
courage the exhibiting any for the future ; whereby the 
chief inſtitution for the preſervation of the Government 
would be deſtroyed.” Com. Journ. 28:b Apr. 1679: 

May 1679 : 26 May 1679. Soon after the Revolution 
the Commons - renewed the ſame claim, and wored, 
« that a Pardon is not pleadable in bar of an impeach- 
ment.” And at length it was enacted by the Act of 
Settlement, /tat. 12 & 13 V. 3. c. z, that no Pardon 
under the great ſeal of England, ſhall be pleadable to an 
impeachment by the Commons in Parliament.” But, 
aſter the impeachment has been ſolemnly heard and de- 
termined, it is not underſtood that the King's royal 
grace is farther reſtrained or abridged ; for, after the 
impeachment and attainder of the fix rebel lords in 
1715, three of them were from time to tithe reprieved 
by the Crown, and at length received the benefit of the 


King's moſt gracious Pardon; and a remarkable record 


J cited by Mr. Chriſtian, Rot. Parl. 50 E. z. u. 188; in 
which it is aſſerted by the King, and acknowledged by 
the Commons, that the King's prerogative, to pardon de- 
linquents cnvicted on impeachment, is an antient as the 
Conſtitution itſelf, 

It is laid down in general, that the King may pardon 
any offence, ſo far as the public 1s concerned in it, after 
it is over, conſequently may prevent a popular action on 
2 ſtatute, by pardoning the offence befere the ſuit is 
commenced ; but it ſeems, that he cannot wholly pardon 
a public nuſance, while it continues ſuch, becauſe ſuch 
Pardon would take away the only means of compelling 
a redreſs; yet it is ſaid, that ſuch a Pardon will fave 
the party from any fine, to the time of the Pardon. 
Plawd. 487: Keilw. 134: 12 Co. 29, 30: 3 I. 237: 
Vaugh. 333. 

It ſeems agreed, that the King can by no previous 
licence, Pardon, or diſpenſation, make an offence n 
niſhable, which is malum in je; as being either againſt 
the law of nature, or ſo far againſt the public good as to 
be indictable at Common Law; and that a grant of 
this kind, tending to encourage the doing of evil, which 
it is the chief end of government to prevent, is againſt 
the common good, therefore void. Daw. 75: 5 Co. 35: 
12 Co. 29: Vide 2 Hawk. P.C.c.37: 3 H. 7. 18. pl. zo. 

Where a thing, in its own nature lawful, was made un- 
lawful by Parliament, it was formerly taken as a general 
rule, that the King might diſpenſe with it, as to a parti- 
cular time or place, or perſon, fo far as the public was 
concerned in it; unleſs tuch diſpenſation could not but 
be attended with an inconvenience, as the introducing a 
monopoly; or fruſtrating the end for which the law was 
made; as the licenſing a particular perſon to import fo- 
reign cards or wines, Sc. in which caſe it was commonly 
taken to be void; alſo, where a ſtatute gave a parti- 
cular intereſt, or right of action to the party grieved, it 
was always agreed, that no charter from the King, could 
bar the right of the party, grounded on ſuch ſtatute; alſo 
where a ſtatute was expreſs, that the King's charter 
againſt the purport of it, though with the clauſe of zo» 

 *blante, ſhould be void; it ſeems to have been always 

Lene rally agreed, that regularly no ſuch claude could 

vilpenſe with it. 2 Hawk, P. C. c. 37. § 28. 
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It ſeems to have been agreed, that no diſpenſation of 


any ſtatute, except the ſtatutes of mortmain, was of any 


force without a clauſe of zn obante; neituer is ſucu 
claufe now of any effect, for it is declared and enacted 
by Hat. i W.& M. ft. 2. c. 2, that no diſpenſation by 
non obſtante of or to any ſtatute, or any part thereof, be 
allowed; but that the ſame ſhall be held void, except a 
diſpenſation be allowed in ſuch ſtatute ; but it is pro- 
vided, that no charter, grant, or Pardon, granted before 
the 23d of O#ober 1699, ſhall be any ways invalidated 
by that act, but that the ſame ſhall be and remain of the 
{ime force, and no other, as if the ſaid act had never 
been made, See this Dictionary, titles King V. 3: 
Non abſtante. 


The King cannot by any charter bar any right of en- 


try or action, real or perſonal, on contract, or for wrong 
done, or any legal intereſt, or benefit before veſted in 
the Subject; therefore it ſeems clear, that he cannot 
bar any action on a ſtatute by the party grieved, nor even 
a popular action commenced before his Pardon, nor a re- 
cognizance for the peace before it is forfeited. Ploud. 
487: 2 Roll. Abr. 178: Cro. Car. 199: Keilw. 134: 
Moor. 863. | 
Neither can the King pardon an appeal, except only 
where it is Carried on at his ſuit, after a nonſuit of the 
party; therefore if a perſon attainted, on an appeal car- 
ried on at the ſuit of the party, get the King's Pardon, 
he mult ſue a /cre facins againſt the appellant, before 
the Pardon ſhall be allowed. And if the appellant ap- 
pear on the ire facias, he may pray execution notwith- 
tanding the Pardon; but if the Sheriff return a Fre fe- 
ct, or two ibis, and the appellant appear not, on de- 
mand, or if he return the appellant dead, the appellee 
ſhall be diſcharged ; but ſome have holden, that in this 
laſt caſe, a /c:re facias ſnall go againſt the heirs of the de- 


. Cealed. 2 Hawk. P. C. c. 37. F 35, 30. 


But there is no need of any Acre facrias againſt the lord 


by efeheat ; becauſe the Pardon no way tends to reverſe 


the; attainder whereon the title of eſcheat is founded. 
2 Haws, P. C. c. 37. 5637. 

It hath been ſtrongly holden, that the King may par- 
don the burning of the hand, on a conviction of man- 
{laughter on an appeal, as being no part of the judgment 
at the ſuit of the party; but collateral and exemplary 
puniſhment inflicted by the ſtatute, and intended only by 
way of ſatis faction to public juſtice ; like the finding of 
tureties by one convicted on the ſtatute again treſpaſs 
in parks. But for this ſee 2 Haws. P. C. c. 37. $ 39» 

In an appeal in which the defendant was found guilty 
of man//aughter, it was doubted whether the King could 
pardon the burning in the hand, and the defendant com- 
pounded with the appellant for forty marks. 4 Comms. 
317, z. cites 3 P. W ms. 453. 


II. FIRST, a Pardon muſt be under the great 
teal. A warrant under the privy ſeal, or fign manual, 
though it may be a ſufiicient authority to admit the 
party to bail, in order to plead the King's Pardon when 
obtained in proper form, yet is not of itſelf a complete 
irrevocable Pardon. 5 Sr. Tr. 166, 173. 

Next, it is a general rule, that wherever it may 
reaſonably be preſumed that the King is deceived, the 
Pardon is void. 2 Hatt. P. C. c. 37. $8. Therefore 
any ſuppreſſion of truth, or ſuggeſtion of falſchood, in 
a charter of Pardon, will vitiate the whole; for the 


Hing was miſinformed. 3 Ia. 238. 
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General words have alſo a very imperfect effect in 
Pardons. A Pardon of all felonies will not pardon a 


conviction or attainaer of felony ; for it is preſumed the 


King knew not of thoſe proceedings; but the conviction 


or attainder muſt be particularly mentioned. 2 Haw. 


P. C. c. 37. $ 8. And a Pardon of felonies will not in- 
clude piracies ; for that is no felony punithable at the 
Common Law. 1 Hawk. P. C. c. 37. , &c. 

It is alſo enacted by at. 13 R. 2. fl. 2. c. 1, that 
no Pardon for treaſon, murder, or rape, ſhall be allowed, 
unleſs the offence be particularly ſpecified therein; and 
particularly in murder it ſhall be expreſſed, whether it 
was committed by laying in wait, aſſault, or malice pre 
penſe. Upon which Ce obſerves, that it was not the 
intention of the Parliament that the King ſhould ever 
pardon murder, under theſe aggravations ; and there- 
fore they prudently laid the Pardon under theſe re- 
ſtrictions, becauſe they did not conceive it poſlible that 
the King would ever excuſe an offence by name, which 
was attended with ſuch high aggravations. 3 /zf. 236. 


And it is remarkable enough, that there is no precedent - 


of a Pardon in the regiſter for any other homicide, than 
that which happens /e defendendo, or per infortunium ; to 
which two ſpecies the King's Pardon was expreſsly con- 
| fined by the farts. 2 E. 3. c. 2: and 14 E. 3. c. 15; 
which declare that no Pardon of homicide ſhall be 
granted, but only where the King may do it by the cath 
of his Crown, that is to ſay, where a man ſlayeth another 
in his own defence, or by misfortune. But the at. 
13 Ric. 2. fl. 2. c. 1, before mentioned, enlarges by 
- implication the royal power; provided the King is not 
deceived in the intended object of his mercy. And 
therefore Pardons of murder were always granted with a 
non obſtante of the ſtatute of King Richard, till the time of 
the Revolution; when the doctrine of zo ob/antes ceaſ- 


the King. 

A Pardon may alſo be conditional ; that is, the King 
may extend his mercy upon what terms he pleaſes; and 
may annex to his bounty a condition either precedent or 
ſabſequent, on tae performance whereot the validity of 
the Pardon will depend ; and this by the Common Law, 
2 Hawk. P. C. c. 37. $ 45. Which prerogative is daily 


exerted in the Pardon of felons, on condition of being 


confined to hard labour for a ſtated time; or of tranſport- 
ation to ſome foreign country for life, or for a term of 
years; ſuch tranſportation or baniſhment being allowed 
and warranted by the haheas-corpas act, 31 Car. 2. c. 2. 
$14; ard both the impriſonment and tranſportation ren- 
dered more eaſy and eifectual by ga. 8 Geo. 3. c. 15: 


19 Geo. 3. c. 74: 24 Geo. 3. c. 56: 31 Geo. 3. c. 46. 


See this Dictionary, title Tranſportation. * | 

By the ſtatute of Glouceſter, 6 E. 1. cap. q, it is en- 
acted, „That if it be found by the country, that a per- 
ſon tried ſor the death of a man, did it in his defence, or 
by mis fortune, then, by the report of the juſlices to the 
King, the King ſhall take him to his grace, if it pleaſe 
him.” 2 Int. 316. 8 


PARDON II. 


But it ſeems to be ſettled at this day, agreeable to the 
ancient Common Law, in affirmance-whereof this ſtatute 
was made, that in ſuch a caſe, or where one indicted of 
homicide /e defendendo confeſſes the indictment, if the 
party cauſe the record to come into Chancery, the Chan. 
cellor will of courſe make him a Pardon, without ſpeak. 
ing to the King, and that by ſuch Pardon the forfeit. 
ure of goods may be ſaved; for thete words, If it 
ſhall pleaſe the King,“ ſhall be taken as ſpoken only by 
way of reverence to him, and not intended to make ſuch 
a Pardon diſcretionary. But if the party be found to 
have fled, it is made a guære, if the Pardon ſave the 
forfeiture of the flight, for that is not grounded on the 
homicide, but on the contempt of law? 2 Hawk, P. C. 
c. 37. $2. 

It an approver convict all the appellees, whether by 
battel or verdict, the King, ex merito jnſtitiæ, ought to 
pardon him as to his life, and alſo give him his wages 
from the time of appeal, to che time of conviction. 


3 Int. 139: 2 Hawk. P. C. c. 25. 27: 2 Hale“, Hi. 


PC. . 
As to perſons entitled to Pardons on diſcovering their 


accomplices, ſee fats, 4 5W.&M 8: 6& 7H, 
&S M.c.17: 10 C11 ,. 3. c. 23: 5 An. c. 31, &f, : 
and this Dictionary, titles Accef/aries ; Receivers. 

It has been already mentioned as a general rule, that 
wherever it appears, by the recital of the Pardon, that 
the King was miſinformed, or not rightly appriſed, both 
of the heinouſneſs of the crime, and alſo how far the 
party ſtands convicted upon record, the Pardon is void, 
upon a preſumption that it was gained from the King by 
impolition. See allo 7e/. 43, 47 : Cro. Jac. 18, 34, 548: 
2 Roll. Abr, 188: Dyer 352. pl. 26: Raym. 13: 1 Cid. 
41: 3 I. 338. And on this ground it hath been 


| holden, that the Pardon of a perſon convicted by ver- 


dict, of felony, is void, unleſs it recite the indictment and 
conviction ; alſo it hath been queſtioned, it the Pardon 
of a perſon barely indicted of felony be good, without 
mentioning the indictment; but it hath been adjudged, 
that ſuch a defect is ſaved by the words id, indittuti; 
feve non. 2 Flatout. V. C. c. 37. 88. 

Anciently a Pardon of all felonies, included all trea- 
ſons as well as felonies; and it ſeems to be taken for 
granted in many books, that ſuch a general Pardon is, 


even at this day, pleadable to any felony, except murder, 
rape, and piracy; and that the only reaſon why i 


may not alſo be pleaded to murder and rape is, becauſe 
flat. 13 Rich. 2. fl. 2. c. 1, requires an expreſs mention 
of them; and that the only reaſon why it is not plead- 
able to piracy is becauſe it is a felony by the Civil Law. 
1 Hale's Hift. P. C. 466: 2 Hale's Hift. P. C. 45: See 
ante; and 2 Hawk. P. C. c. 37. 89. 

No Pardon of felony ſhall be carried beyond the ex- 


_ preſs purport of it; therefore if the King reciting an at- 


tainder of robbery, pardon the execution, he thereby 
neither pardons the felony itſelf, nor any other conſe- 
quence of it, beſides the execution. 6 Co, 13: 2 Hawke 
P. C. e. 37. 512. 5 

It was formerly adjudged, that murder might be par- 
doned under the general deſcription of a felonious kill- 
ing, with a clauſe of non obſtante. 1 Sid. 366: 1 Show, 
283: Keling 24: 3 Mod. 37. And Pardons of man- 
Naughter ſtill remain as they were at Common Law 


before the doctrine of a ob/tante was exploded; s 
ore 


1 
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fore the Pardon of the felonious killing of J. S. may be 


leaded to an indictment of manſlaugater in killing him; 
but where ſuch a Pardon is pleaded to a coroner's inqueſt 
of manſlaughter, the Court may refuſe to allow it, till 
the fact be found manſlaughter by a jury directed by a 
higher Court. 2 Keb. 363, 4'5: Keling 24:2 Fon. 56. 

If a general act expreſsly pardon petit treaſon, and 
except murders, it cannot be avoided by indicting a per- 
ſon guilty of petit treaſon for murder only, omitting the 
word proditorie z for the leſs offence being included in the 
greater is pardoned by the Pardon of it; therefore 
ſuch an exception of murder is to be- intended of ſuch 
murder only as is ſpecially ſo called, and doth not 
amount to petit treaſon. Dyer 50. fl. 4; 235. pl. 19: 
6 Co. 13. 5 | 

Neither doth the exception of murder, in a general 
act of Pardon of all felonies, extend to ele de /e ; for 
though this offence be in ſtrictneis murder, yet in com- 
mon ipeech, according to which ſtatutes are commonly 
expounded, it is generally underiiood as a diſtinct of 
fence, the word murder ſeeming prima facie to 1mport 
the murder of another, 1 Lev 8, 120: 1 Si. 150: 
I Keb. 66, 548. 

It is ſaid, that a general act of Pardon of all felonies, 
miſdemeanors, and other things done before ſuch a day, 
pardons a homicide from a wound before the day, 
whereof the party died not till after; becauſe the ſtroke 
being pardoned, the effects of it are conſequently par 
doned. Pl:xwd. 401, Cole's caſe: 1 Hale's Hift. P. ' 

26: Dyer 99. þ/ 65. | 

; It is Gi, ata Pardon of all miſprifions, treſpaſſes, 
offences, and contempts, will pardon a contempt in mak- 
ing a falſe return, and a ſtriking in JFe/min/ter Hall, and 
barratry, and even a fræmunire; allo it is laid down in 
general, that it will pardon any crime not capital, 1 Lew. 
106: 1 Sid. 211: 2 Mad. 5 2: wide 2 Hale's Hit, P. C. 
252: Dyer 308. a. | 

III. APaRx box by act of Parliament is more bene- 
ſicial than by the King's charter; for a man is not bound 
to plead it, but the Couit muſt, ex 9f4c/o, take notice of it. 
Fit. 43. Neither can a man loſe the benefit of it by his 
own /aches or negligence, as he may of the King's char- 
ter of Pardon. 2 Hawk. P. C. c. 37. $64. The King's 
charter of Pardon mutt be ſpecially pleaded, ard that at 
2 proper time; for it a man is indicted, and has a Pardon 
in his pocket, and afterwards puts himſelf upon his trial 
oy pleading the genera! iſſue, he has waived the benefit 
of ſuch Pardon. bid. S 5g. But if a man avails himſelf 
thereof, as ſoon as by courſe of law he may, a Pardon 
may either be pleaded upon arraignment, or in arreſt of 
judgment, or in the preſent ſtage of proceedings, in bar 
ef execution. Antiently, by at. 10 E. 3. c. 2, no Par- 
don of felony could be allowed, unleſs the parties found 
ſureties for the good behaviour before the Sheriff and 

coroners of the county. Sal. 499. But that ſtatute is re. 

pealed by the tar. 5 & 6 W. & AL. c. 13; which, inſtead 
thereof, gives the judges of the Court a diſcretionary 
power to bind the criminal pleading ſuch Pardon, to his 
good behaviour, with two ſureties, for any term not 
excecding ſeven years. See title Larceny, 


IV. Tus effect of ſuch Pardon by the King is to make 
the offender a new man; to acquit him of all corporal 
penalties and forfeitures annexed to that offence, for 
which he obtains bis Pardon; and not ſo much to reſtore 


PARENT. 


his former, as to give him a new credit and capacity. 
But nothing can reſtore or purify the blood when once 
corrupted, if the Pardon be not allowed till after at- 
tainder, except the high and tranſcendant power of Par- 
lament, Yet if a perſon attainted receives the King's 
Pardon, and afterwards hath a ſon, that ſon may be 
heir to his father, becauſe the father, being made a new 
man, might tranſmit new inheritable blood ; though had 
he been born before the Pardon, he could never have 
inherited at all. See title Atainder. 

A Pardon will not only diicharge any ſuit in the Spi- 
ritual Court ex icio, but alſo any ſuit in ſuch Court ad 
inſtantiam partis pro reformatione morum, Or ſalute anime 
as for detamation, or laying violent hands on a clerk, 
Sc. See 5 Co. 51: Latch, 190: Cre. Elix. 684: Hob. 
81: Cro. Fac. 335: 2 Hawk. P. C. c. 37. 41, Oc. 

It a perſon be impriſoned on an excommunicato cafiend® 
for non-payment of coſts, and the King pardons #l] con- 
tempts, it is ſaid, that he ſhall be diſcharged without any 
ſeire facias againſt the party, and that the party muſt 
begin anew to compel payment of colts ; becauſe the im- 
priſonment was grounded on the contempt, which 1s 
wholly pardoned, 1 Jon 227: 2 Rall. Abr. 178: Cro. 
Jac. 159: 8 Co. 68, 69. 

But no Pardon will diſcharge a ſuit in the Spiritual 
Court, any more than in a temporal, for a matter of in- 
terelt or property in the plaintiff; as tor tithes, legacies, 


matrimonial contracts, and ſuch like; alto it is agreed, 


that after coſts are taxed in a ſuit, in ſuch Court, at the 
proſecution of the party, whether for a ma'ter of private 
intereit, or pro reformatione morum, Or pro ſalute anime, or 
for defamation, Sc. they ſhall not be diſcharged by a 
ſubſequent Pardon. 5 Co. 51: Latch. 190: Cre. Car. 
46, 7. And with reſpect to colts, fee 2 Rell. Ar. 304. 
Ney 85 : Latch. 15 5. 

For more learning on this ſubject, ſee 3 New Abr. 
title Pardon. 


PARDONERS, Perſons who carried about the Pope's 
indulgencies, and fold them to any WhO would buy them, 
An. 22 HH. 8. 

PARENT, parens.] A father or mother; but gene- 


rally applied to the father; Parents have power over 


their children by the law of nature, and the Divine law; 


and by thofe laws they muſt educate, maintain, and de- 
fend their children. ond“ Inf. 63. The Parent or fa- 
ther hath an intereſt in the profts of the children's la- 
bour while they are under age, if they live with and are 
maintained by him; but the father hath no intereſt in 
the eſtate of a child, otherwiſe than as his guardian. IId. 
The eldeſt fon is heir to his father's eſtate at Common 
Law; and if there are no ſons, but daughters, the 
daughters ſhall be heirs, Sc. And there being a reci- 
procal intereſt in each otter, Parents and children may 
maintain the ſuits of each other, and jullify the defence 
of each otaer's perſon: 2 1. 564. 

A Parent may lawfully correct his child being under 
age in a reaſonable manner: for this is for the benefit 
of his education. The confent or concurrence of the Pa- 
rent to the marriage of a child under age is neceſſary: 
but theſe and all other powers of' a Parent ceaſe in law, 
when a child arrives at the age of twenty-one. See 
Comm. c. 16, and this Dictionary, titles Age; Baſtard ; 
Peer ; Marriage; Guardian; and other appoſite titles. 

PARENTEL A, 


— — — 


prieſt. 


PAR 
PARENTELA, or de PARENTELA SE TOLLERE, 
To renounce his kindred, which was done in open 
Court before the Judge, and in the preſence of twelve 
men, who made oath, that they believed it was done 


lawfully, and for a juſt cauſe, We read it in the laws 
of H. 1. cap. 88. See Vill. 


PARISH, parochia.] Did anciently ſignify what we 
now call the diocgſe of a biſhop: but at this day it is the 
circuit of ground in which the people who belong to one 
church do inhabit, and the particular charge of a ſecular 
It is derived from the Saxon Pneorr-ycyne 
Pregft ſezre ; which ſigniſies the precinct of which the 
prieſt had the care, in Eugliſb prieſt - ſnire. 5 

How ancient the diviſion of pariſhes is, may at preſent 
be difficult to aſcertain; for it ſeems to be agreed on all 
hands, that in the early ages of Chriſtianity in this iſland, 


Pariſhes were unknown, or at leaſt ſignified the ſame 


that a dioceſe does now. There was then no appro- 
priation of eccleſiaſtical dues to any particular church ; 


but every man was at liberty to contribute his tithes to 


whatever prieſt or church he pleaſed, provided only that 


he did it to ſome : or, if he made no ſpecial appoint- 


ment or appropriation thereof, they were paid into the 
hands of the biſhop, whoſe duty it was to diſtribute them 
among the clergy, and for other pious purpoſes, accord- 
ing to his own diſcretion. 1 Comm, Iutrod. & 4. 85 
Camaen (in his Britannia) ſays, England was divided 
into Pariſhes by archbiſhop Flonorius about the year 
630. Sir Henry Hobart lays it down, that Pariſhes were 
firlt erected by the council of Lateran, which was held 
amo Domini 1179. Each widely differing from the 
other, and both of them perhaps from the truth ; which 
will probably be found in the medium between the 
two extremes. For Mr. Selden has clearly ſhewn, (of 
Tithes, c. 9.) that the clergy lived in common with- 
out any diviſion of Pariſhes, long after the time men- 
tioned by Camden. And it appears from the Saxon laws 
that Pariſhes were in being long before the date of that 
council of Lateran, to which they are aſcribed by Ho- 
bart. 1 Comm. ub. ſup. | | 

We find the diſtinction of Pariſhes, nay, even of mother 
churches, ſo early as in the laws of King Eagar, about 
the year 970. Before that time the conſecration of 


| tithes was in general arbitrary; that is, every man paid 


his own (as before obſerved) to what church or Pariſh he 
pleaſed, But this being liable to be attended with either 
fraud, or at leaſt caprice, in the perſons paying, and 
with either jealouſies or mean compliances in ſuch as 
were competitors for receiving them; it was ordered by 
the law of King Edgar, (c. 1.) That © dentur omnes de- 
cime primariæ eccleſiæ ad quam parechia pertiuet. How- 
ever, if any thane, or great lord, had a church within 
his own demeſnes, diſtinct from the mother church, in 
the nature of a private chapel; then, provided ſuch 
church had a cœmetery or conſecrated place of burial 
belonging to it, he might allot one third of his tithes for 
the maintenance of the officiating miniſter : but, if it 
had no cœmetery, the thane muſt himſelf have main- 
tained his chaplain by ſome other means; for in ſuch 
Caſe all his tithes were ordained to be paid to the pri- 
marie eccleſie or mother church. 1 Comm. ub. ſup. 

This proves that the kingdom was then univerſally 
divided into Pariſhes ; which divifioh happened probably 


not all at once, but by degrees. For it ſeems pretty 


| 


| 


PARISH. 


clear and certain, that the boundaries of Pariſhes were 
originally aſcertained by thoſe of a manor or manoxs - 
ſince it very {ſeldom happens that a manorextends itſelf gyex 
more Parithes than one, though there are often mary 
manors in one Pariſh. But at preſent the boundaries gf 
the one afford no inference or evidence whatever of the 
boundaries of the other. The lords, as Chriſtianity 
ſpread itſelf, began to build churches upon their own de. 
meſnes or waſtes, to accommodate their tenants in one 
or two adjoining lordſhips; and, in order to have divine 
ſervice regularly performed therein, obliged all their te. 
nants to appropriate their tithes to the maintenance of 
the one officiating miniſter, inſtead of leaving them at 
liberty to diſtribute them among the clergy of the dio— 
ceſe in general: and this traQ of land, the tithes whereof 
were ſo appropriated, formed a diftin&t Pariſh : which 
will account well enough for the frequent intermixture of 
Pariſhes one with another. For if a lord had a parcel 


of land detached from the main of his eſtate, but not 


ſufficient to form a Pariſh of itſelf, it was natural for him 
to endow his newly-erected church with the tithes of 
thoſe disjointed lands ; eſpecially if no church was then 
built in any lordſhip adjoining to thoſe outlying par- 
cels. Thus Pariſhes were gradually formed, and Pariſh 
churches endowed with the tithes that aroſe within the 
circuit aſſigned. But ſome lands, either becauſe they 
were in the hands of irreligious and careleſs owners, or 
were ſituate in foreſts and deſert places, or for other 
now unſearchable reaſons, were never united to any 
Pariſh, and therefore continue to this day extraparochial; 
and their tithes are now by immemorial cuſtom payable 
to the King inſtead of the biſhop, in truſt and confidence 
that he will diſtribute them for the general good of the 
church. 2 Inſt. 647 : 2 Rep. 44: Cro. Elix. 5 12. Yet 
extraparochial waites and marſh lands, when improved 
and drained, are by the ſtatute 17 Geo. 2. c. 37, to be 
aſſeſſed to all parochial rates in the Pariſh next adjoining, 
1 Comm. ub. ſup. and fee 1 Wil/, 182. 

Lord Halt held, that Pariſhes were inſtituted for the 
eaſe and benefit of the people, not of the parſon ; and the 


| reaſon why pariſhioners muſt come to their Pariſh church 


is, becauſe, having charged himſelf with the cure of their 
ſouls, he might be enabled to take care of that charge. 
3 Salk. 88, 89. A Pariſh may compriſe many vills ; but 
generally it ſhall not be accounted to contain more than 
one, except the contrary be ſhewn, becauſe molt Pariſhes 
have but one vill within them. A. 23 Car. 1. B. R. 
And it ſhall not be intended that there is more than one 
Pariſh in a city, if it be not made to appear; for {one 
cities have but one Pariſh. bid. Where there are {everal 
vills in a Pariſh, they may have peace-officers, and ver- 
ſeers of the poor, for every particular vill: and an an- 
cient vill in a Pariſh, that time out of mind hath had a4 
church of its own, and churchwardens and parochial 
rights, being reputed a Pariſh, is a Pariſh within the 
frat. 43 Eliz. c. 2, to provide for its own poor; and ſhall 
not pay to the poor of the Pariſh wherein it lies. Che. 
Car. 92, 384, 396. But to make a vill a reputed Pariſh 
within at. 43 Elix. c. 2, it muſt have a parochial chapel, 
chapelwardens and ſacraments at the time that ſtatute 
was made. 2 Salk. 501. Pariſhes in reputation are with- 
in that ſtatute, eſpecially when it has been the conſtant 
uſage of ſuch Pariſhes to chooſe their own overleers ; 
who may diſtrain for a poor-tax, Fc. 2 Roll. Rep. 160: 


2 Vell. Abr. 1235. See titles Poor; Overſeers ; * 
| one 
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PARISH, 


Money given by will to a Pariſh, ſhall be to the poor 
of the Pariſh. Chanc. Rep. 134. If a highway lie in a 
Pariſh, the Pariſh is obliged to repair it; and it is the 
moſt convenient and equal for the pariſhioners in every 
Pariſh, to repair the ways within it, if they are able. 


2 Lil. 272. See title Highways. 


PARISH-CLERK. In every pariſh the parſon, vicar» 
ic. hath a Pariſh Clerk under him, who is the loweſt 
officer of the church. They were formerly clerks in 
orders, and their buſineſs was at firſt to officiate at the 
altar, for which they had a competent maintenance by 
offerings; but now they are laymen, and have certain 
ſees with the parſon, on chriſtenings, marriages, burials, 
Sc. beſides wages, for their maintenance. Count. Par/. 
Compan. 83, 84. They are to be twenty years of age at 
Jea(t, and known to be of honeſt converſation, ſufficient 
for their reading, linging, &c. And their buſineſs con- 
ſills chiefly in reſponſes to the miniſter, reading leſſons, 
finging pſalms, Oc. And in the large partſhes of London 
ſome of them have deputies, to diſpatch the buſineſs of 
their places, which are more gainfal than common rec- 
tories. The law looks upon them as officers for life; 
they are regarded by the Common Law, as perſons who 
have freeholds in their offices ; and therefore though 
they may be puniſhed, yet they cannot be deprived, by 
eccleſiaſtical cenſures. 1 Comm, 395. And they are ge- 
nerally appointed by the miniſter, unleſs there is a 
cuſtom for the pariſhioners or churchwardens to 
chooſe them; in which caſe the canon cannot abros 

ate ſuch cuſtom; and when choſen it 1s to be figni- 
fed to, and they are to be ſworn into their office by, the 
archdeacon. Cro. Car. 589: Can. 91. And if ſuch cuſ- 
tom appears, the Court of B. R. will grant a Maudamus 
to the archdeacon to ſwear him in, for the eftabliſiment 
of the cuſtom turns it into a temporal or civil right. 
i Comm. 395. He may make a deputy without licence 
of the Ordinary; Strange 942; and cannot ſue in the 
Spiritual Court for fees as being a temporal officer. 
2 Srrenge 1108, 

PARISHIONER, parechianus.] An inhabitant of or 
belonging to any pariſh, lawfully ſettled therein. Pa- 
riſhioners are compellable to put things in decent order; 
but the judgment of the majority is the only rule for the 
degrees of that decency ; and the Court inclined that a 
zate for that purpoſe is binding ; as for moving the com- 
munion-table out of the body of the church into the 
chancel, or raiſing it higher, Oc. 7 Med. 70. 

Pariſhioners have a right to view pariſh books. 
II Mod. 134. 

Pariſhioners are a body politic to many purpoſes; as 
to vote at a veſtry if they pay ſcot and lot; and they 
have a ſole right to raiſe taxes for their own relief, with- 
out the interpoſition of any ſuperior Court; may make 
by-laws to mend the highways, and to make banks to 
keep out the ſea, and for repairing the church, and 
making a bridge, Oc. or any ſuch thing for the public 
good; and by far. 3 & 4 V. 3. c. 11, to tax and levy 
poor-rates, and to make and maintain fire-engives ; and 
by at. g Geo. 1. c. 28, for purchaſing workhoules for the 
poor. Arg. 8 Med. 354. See further, titles Churchward- 
ent; Owerſeers ; Poor; Veftry. 

PARISH OFFICERS. Divers perſons are ex- 
empted from ſerving pariſh offices on account of their 
profeſſions, viz. Phy ſicians and ſurgeons, apothecaries, 

6 


| 
| 
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PARLE 


diſſenting teachers, and perſons having proſecute] any 
felon to conviction, &c. See this Dictionary, titles 
Churchwarden ; Conſlable ; Reward, 

PARK, Lat. parcus, Fr. pargue, i. e. locus incluſus.] 
A large quantity of ground incloſed and privileged for 
wild beaſts of chaſe, by the King's grant or by prefcrip- 
tion. 1 1. 233. 

Man vb defines a Park to be a privileged place for 
beaſts of venary, and other wild beaſts of the foreſt and 
chaſe, tam Hlvueſtres, quam campeſtres: and differs from 
a Chaſe or warren, in that it muſt be incloſed ; for if it 
lies open, it is good cauſe of ſeizure into the King's hands, 


as a thing forfeited ; as a free chaſe is, if it be incloſed; 


beſides, the owner cannot have an action againſt ſuch as 
hunt in his Park, if it lies open. Mango. Foreſt Laws : 
Cromp. Furiſd. 148. No man can erect a Park without 
licence under the broad ſeal ; for the Common Law does 
not encourage matter of pleaſure, which brings no profit 
to the commonwealth. But there may be a Park in re- 
putation, erected without lawful warrant ; and the owner 
may bring his action againſt perſons killing his deer. 
WWeod's Inft. 207. 

To a Park three things are required: 1. A grant 
thereof ; 2. Incloſures by pale, wall or hedge ; 3. Beaſts 
of a Park, ſuch as the buck, doe, Sc. And where all 


the deer are deſtroyed, it thall no more be accounted a 


Park; for a Park conſiſts of vert, veniſon, and incloſure; 
and if it is determined in any of them, it is a total diſ- 
parking. Cro. Car. 59, 60. 

Tne King may by letters patent diſſolve his Park. 
2 Lil. Abr. 273. 

Parks as well as chaſes are ſubject to the Common 
Law, and are not to be governed by the foreſt laws. 
4 1. 314. | 

Pulling down Park walls or pales, the offenders ſhall 
be liable to the ſame penalty as for killing deer, Sc. 
See Deer-ftealers. 

A Park, ſays Black/tone, is an incloſed chaſe extending 
only over a man's own grounds. The word Park, in- 
deed, properly ſignifies an incloſure; but yet it is not 
every field or common which a pent'eman pleaſes to 


ſurround with a wall or paling, and to flock with a herd. 


of deer, that is thereby conſtituted a legal Park; for 
the King's grant, or at leaſt immemorial preſcription, 
is neceſſary to make it ſo. 1 Inf. 233 : 2 Inf. 199: 
11 Rep, 86 Though now the difference between a rea! 
Paris, and ſuch incloſed grounds, is in many reſpects not 
very material; only that it is unlawful, at Common Law, for 
any perſon to kill any beaſts of Park or chaſe, except 
ſuch as poſſeſs the franchiſes of foreſt, chaſe, or Park. 
2 Comm. c. 3. p. 38. But this latter doctrine is ſtrenu- 
ouſly combated by Mr. Chr:ftian in his Annotations on 
the Commentaries. See this Dictionary, title Game; as 
alſo titles Fort; Cha/e; M arren, &c. 

PARK-BOTE, Signifies to be quit of incloſing a 
Park, or any part thereof. 4 If. 303. 

PARLE HILL, Spelman gives this deſcription of it; 
Collis allo pleramque munitus, in loco campeſiri, ne inſidiis 
exponatur ; ubi convenire olim folebont centuriæ aut vicine 
incolæ ad lites inter fe tractaudas & terminandas : Scotis 
reor Grith hail, . Mons pacificationis, cui aſyls privilegia 
concedebantur ; & in Hibernia jrequentes wvidimus, the 


Parle and Parling Hills, Spelm, Gloſſ. 
PARLIAMENT. 


| 
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PARLIAMENT. 


PARLIAMENT. 


PaRLIAMENTUM. The derivation of the word is 
uncertain ; and its etymon, if we were to follow the ima- 
ginations of various authors, ſubje& even to ſome degree 
of ridicule. It ſeems properly to be derived from the 


French Parler, to ſpeak. Freedom of ſpeech being of 


the eſſence of repreſentation, and without which ſuch a 


National Council can have no effect. The word (which 
was firſt applied to general aſſemblies of the States under 


Louis VII. in France, about A. D. 1150,) was not uſed 
in England till the reign of Hen. III. and the firſt men- 
tion of it, in our ſtatute law, is in the preamble to /ar. 
Weftm. 1. 3 Ed. 1. A. D. 1272. When therefore it is 


ſaid Parliaments met before that æta, it is by a licence 


of ſpeech conſidering every national afſembly as a Par- 
liament. See 1 Comm. c. 2. p. 147 ; and the notes there.] 
Parliament may be defined to be 

Tur LEGISLATIVE BRANCH of the Supreme Power 
of GREAT BRITAIN; conſiſting of the King, the 
Lords Spiritual and Temporal ; and the Knights, Citi- 
zens, and Burgeſſes, Repreſentatives of the Commons of 
the Realm; in Parliament aſſembled, | | 


I. Of the Antiquity and Origin of Parliament. 
II. The Manner and Time of its aſſembling, 
III. Its conſtituent Parts. 


IV. The Laws and Cuſtoms of Parliament as an 
aggregate Boay. 


1. As relates to its Power and Furiſdiction. 
2. — the Privileges of its Members ;; 
and ſee this Dict. titles Peers; Privilege, 
V. The Laws and Cuſtoms of the Houſe of Lok bps. 
VI. The Houſe of CoMmMons 


V. 1. As Members of Parliament. | 
VI. (A) As relates to Taxes, 
2. 1ntheir judicial Capacity; and ſee ante IV. 1: 
and this Dictionary, title Peers. ä 
(B) 4s relates to Election of Members to ſerve 


in Parliament, 
And herein, 

1. Of the Qualifications of Electors; 
(a) in Counties; (6b) in Cities, &c. 

2. OF the Qualificatians of the Elected. 

3. Proceedings at Elections; wherein, of the Duty 
of returning Officers, and Proccedings 
before Elettion- Committees. 

VII. The Method of Buſineſs, and particularly in the 
faſjing of Statutes in both Houſes; and ſee this 
Dictionary, title Sꝰatule. 

VIII. OF 7the Adjournment, Preragation, aud 


Diſolution of Purliaments., 


J. Sons authors fay, that the ancient Britons had no 
ſuca aſſemblies; but that the Saxors had; which may 
be collected from the laws of King {za, who lived about 
the year 712. And /F7um the Firſt, called the Con- 
queror, having divided this layd among bis followers, ſo 
that every one of them ſhould hold their lands of him 72 
cabite, the chief of theſe were called Barons, who thrice 


7 


every year aſſembled at the King's Court, viz, at Chr}. 
mas, Eaſter, and Whit/untide, among whom the Ki, 
uſed to come in his royal robes, to conſult about the pub. 
lic affairs of the kingdom. This King called ſeveral 
Parhaments, wherein it appears, that the freemen or 
Commons of England were allo there, and had a ſhare in 
making laws: he by ſettling the Court of Parliament ſo 
eſtabliſhed his throne, that neither Briton, Dane, nor 
Saxon could diſturb his tranquillity, the making of his 
laws were by act of Parliament, and the accord between 
Stephen and him was made by Parliament; though all 
the times ſince have not kept the tame form of allembling 
the States. Doddriage's Antiq. Parliament. 

There was a Parliament before there were any barons; 
and if the Commons do not appear, there can be no Par. 
liament; for the knights, citizens, and burgeſſes repre. 
ſent the whole Commons of England, but the peers only 
are preſent for themſelves, and none others. Dodd. 

Cois afirms, that many Parliaments were held be. 
fore the Conqueſt; and produces an inſtance of one 
held in the reign of 4/fred: he likewiſe gives us a con- 
eluſion of a Parliament holden by 4:he//tan, where men— 
tion is made, that all things were enacted in the great 
ſynod, or council at Grately, whereat was archbiſhop 
M olfehelme, with all the noblemen and wile men, whom 
the King called together. 1 1% 110. It is apparent, 
(ſays Mr. Prynne) from all the precedents before the time 
of the Conqueſt, that our priſtine ſy nods and councils 
were nothing elſe but Parliaments; that our Kings, no- 
bles, ſenators, aldermen, wiſe men, knights and Com- 
mons, were preſent and voting in them as members and 
judges: And Sir Henry Spelman, Camden, and other 
writers, prove the Commons to be a part of the Parlia- 
ment in the time of the Saxon, but not by that name, 
or elected as conſiſting of knights, citizens, and burgeſles, 
Pryn. Sovereiga Pow. Parliament 

As to the origin of the preſent Houſe of Commons, 
our authors of autiquity vary very much; many are of 
opinion that the Commons began not to be admitted as 
part of the Parliament, upon the footing they are now, 
until the 49 I. z, becauſe the firſt writ of ſummons of any 
knights, citizens, and burgeſſes, is of no ancienter date 
than that time, But the Great Charter in the 17th year 
of King John, (about which time the diſtinction of “- 
rones majores and minores is {uppoled to have begun) was. 
made per Regem, barones, © liberos homines tolius rag ui. 

Selen ſays, that the borough of St. Albons claimed by 
preſcription in the Parliament, 8 Ed. II, to fend two 
burgeſſes to all Parliaments, as in the reigns of Ev. |, 
and his progenitors, which muſt be the time of bing 
John; and fo before the reign of King Hexry II. And 
in the reign of Hoary V. it was declared and admitted, 
that the Commons of the land were ever a part of the 
Parliament. Sciden's Tit. Hon. 709 Polydor Virgil 
Hollinjhed, Spred, and others mention, that the Com- 
mons were hrit ſummoned at a Parliament held at S 
bury, 16 Hen. I. Sir Valter Ralagb, in his treatile of the 
Prerogative of Parliaments, thinks it was anno 18 Hen. |. 
And Dr. Heyliz finds another beginning tor them, 4:2: 
in the reign of King Hen. IT. | 2 

On this part of the ſubject Blachſicne thus exprehes 
himſelf; and in his Commentaries will be found, as en 
other ſubjects, the ſummary of former opinions, i/|um- 
nated by the powerful mind of that great Commcuntiators 


See 1 Cemm.c. 2. T1 
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PARLIAMENT I. II. 


The original, or firſt inſtitution, of Parliaments is one 
of thoſe matters which lie ſo far hidden in the dark ages 
of antiquity, that the tracing of it out is a thing equally 
dificult and uncertain, But it 1s certain, that long be- 
fore the introduction of the Norman language into Eng- 
/and, ail matters of importance were debated and ſettled 
ia the great councils of the realm; a practice which 
ſeems to have been univerſal among the northern na- 
tions; particularly the Germans, and carried by them 
into all the countries of Europe, which they over-ran at 
the diſſolution of the Roman empire. 

With us in Eaglaud this general council hath been 

held immemorially, under the ſeveral names of Michel 
Synoth, or great council; Michel Gemote, or great meet- 
ing; and more frequently Miitena gemote, or the meet- 
ing of wiſe men, It «was alſo ſtyled in Latin, Commune 
concilium regni z Magnum concilium ; Regis curia magna; 
Conventus magnatum, wel frecerum ; H{ifa generalis 3 and 
ſometimes Communitas regui Anglie. Glan. l. 13. c. 32; 
. 9. c. 10: Pref. ꝙ Rep: 2 Inſt. 5 26. We have 1n- 
itances of its meeting to order the affairs of the kingdom, 
to make new laws, and to mend the old; or as Flea, 
J. 2. c. 2, expreſſes it, “ nobis injurits emerſss nova conſti- 
tuere remedia ;** ſo early as the reign of Ina, King of the 
IW:/# Saxons ; Offa, King of the Mercians; and Ethelbert, 
King of Kent, in the ſeveral realms of the heptarchy. 
And, after their union, the Mirror, c. 1. $ 3, informs us, 
that King Alfred ordained for a perpetual uſage, that 
theſe councils ſhould meet twice in the year, or oftener, 
if need be, to treat of the government of God's people; 
how they ſhould keep themſelves from fin, ſhould live 
in quiet, and ſhould receive right. Our ſucceeding 
Jaxin and Daniſh monarchs held frequently councils of 
this fort, as appears from their reſpective codes of laws; 
the titles whereof uſually ſpeak them to be enacted, ei- 
ther by the King with the advice of his Miitena- gemote, 
or wife men, as, “ hec ſunt inſtituta, que Edgarus rex 
corfilio ſapientum ſuorum inſtituit;“ or to be enacted by 
theſe ſages with the advice of the King, ae, „hc ſunt 
judicia, gue ſapieutes conſilio regis Etbelſtaui inſtituerunt : 
or laſtly, to be enacted by them both together, as, “ hc 
Junt inſlitutiones, guas rex Edmuudus, et epiſcopi ſui, cum ſa- 
pientibus ſuis inſtitueruut.“ | 

There is alſo no doubt but theſe great councils were 
occaſionally held under the firſt princes of the Norman 
line. Glauvil, who wrote in the reign of Henry II. ſpeak- 
ing of a particular amount of an amercement in the 
Sheriff's Court, ſays, it had never yet been aſcertained 

by the General Aflite, or Aſſembly, but was left to the 
cultom of particular counties. Glarw. J. g. c. 10. Here 
the general aſſiſe is ſpoken of as a meeting well known, 
and ite ſtatutes or deciſions are put in a manifeſt contra- 
diſtinction to cuſtom, or the common law. And in Ed- 
ward I. 's time, an act of Parliament, made in the reign 
of Millam the Conqueror, was pleaded in the cafe of 
the abbey of St. Edmund's Bury, and judicially allowed 


by the Court, Near- Bock, 21 E. 3 . BO. 


Hence it indiſputably appears, that bariiaments or ge- 
neral councils are coeval with the kingdom itſelf. How 
thoſe Parliaments were conſtituted and compoſed is an- 
other queſtion, which has been matter of great diſpute 
among our learned antiquaries ; and particularly whe- 
ther the Commons were ſummoned at all; or if ſum— 
8 8 : what period they began to form à diftlint 
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aſſembly. It js however generally agreed, that in the 
main the conſtitution of Parliament, as it now ſtands, 
was marked out ſo long ago as the ſeventeenth year of 
King John, A. D. 1215, in the great charter granted by 
that prince; wherein he promiſes to ſummon all arch- 
biſhops, biſhops, abbots, earls, and greater barons, per- 
ſonally ; and all other tenants in chief under the Crown, 
by the ſheriff and bailiffs ; to meet at a certain place, 
with forty days' notice, to aflels aids and ſcutages, 
when neceſſary, And this conſiitution has ſubſiſted, in 
fact, at leaſt from the year 1266, 49 Her. III; there 
being {till extant writs of that date, to ſummon knights, 
citizens, and burgeſſes to Parliament; the former of 
which may be ſeen in Z/page, c. 1.5 2. 

In fine, Parliament is the higheſt and moft honourable, 
and abſolute Court of juſtice in Exg/and; confifting of 
the King, the Lords of Parliament, and the Commons; 
the Lords being divided 1ato ſpiritual and temporal; 
and the Commons divided into knights of ſhires or coun- 
ties; citizens out of cities; and burgeſſes from bo- 
roughs; the words of the old Latin writ to the Sheriff 
for the election, being Duos milites gladiis cinctos magis 
idoneos & diſcretos comitatũs tui; & de qudiibet civitate 
comitatũs tui duos cives; & de quolibet bug duos burgen- 


ſes, de diſcretioribus & magis ſulſicientibus, & c. 1 I. log. 


II. Tag Parliament is regularly to be ſummoned by 
the King's writ or letter iſſued out of Chancery, by ad- 
vice of the Privy Council, at leaſt forty days before it 
begins to fit. 

This is a proviſion of the Magus Charta of King 
Jobe Faciemus ſummoneri, &c. ad certum diem, ſeilicet ad 


terminum quadraginta dierum, ad minus; el ad certum loc um. 


Black. Mag. Ch. Job. 14. It is entorced by far. 7 & 8 


I. z. c. 25, which enacts that there ſhall be forty days 


between the teſte and the return of the writ of ſummons, 
and this time is by the uniform practice, ſince the Union, 
extended to fifty days. This praQtice was introduced 
by the 22d article of the act of union, fat. 5 Ann. 
c. 8, which required that time between the teſte and the 
return of the writ of ſummons for the firſt Parliament of 
Great Britain, See 2 Hat/. 255. 

It is a branch of the royal prerogative, that no Par- 
liament can be convened by its own authority ; [meaning 
by the authority of the Lords and Commons only, who 
in common parlance, though not in ſtrictneſs of law, 
are conſid red as the Parliament 3] or by the authority 
of any, except the King alone. And this prerogative is 


| founded upon a very good reaſon; for ſuppoſing the 
Lords and Commons had a right to meet ſpontaue- 


ouſly without being called together, it is impoſiible to 
conceive that all the members, and eaci of the Houſes, 
would agree unavimouſly upon the proper time ard 
place of mceting ; and it half of the members met, aad 
half abſented themſelves, who ſhall determine which is 
really the legiſlative body, the part aſſembled, or that 
which ſtays away? It is therefore neceſſary that the 


Parliament ſhould be called together at a determinate 


time and place; and highly becoming its dignity ang 


independence, that it ſhould be called together by none 
but one of its own con{tituent perts : and of the three 
conilituent parts, this office can only appertain to the 
King, as he is a fingle perſon, whoſe will may be uni- 
form and ſteady ; the firſt perſan in the nation, being ſu- 
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perior to both Houſes in dignity ; and the only branch 


of the Legiſlature that has a ſeparate exiſtence, and is ca- 


pable of performing any act at a time when no Parlia 


ment is in being. Nor is it an exception to this. rule, 
that by ſome modern ſtatutes, on the demiſe of a King 


or Queen, if there be then no Parliament in beivg, the 
laſt Parliament revives, ard it is to fit again for fix 
months, unleſs diſſolved by the ſucceſſor; for this re- 
vived Parliament muſt have been origtnally ſummoned 
by the Crown. | 

It is true, that by Paz. 16 Car. 1. c. 1, it was enacted, 
that, if the Ring neglected to call a Parliament, for three 
vears, the Peers might aſſemble and iſſue out writs for 
choofing one; and, in caſe of negle& of the Peers, the 
conſtituents might meet and elect one themſelves, But 
this, if ever put in pradtice, would have been liable to 
all the inconveniences jult (tated ; and this act itſelf was 
deemed ſo highly detrimental and injurious to the royal 
prerogative, that it was repealed by at. 16 Car. 2. c. 1. 
From thencs therefore no precedent can be drawn; and 
in fact it is an exception which fully proves the rule. 

It is alſo true, that the Convention Parliament, which 
reſtored King Charles the Second, met above a month 


before his return; the Lords by their own authority, 
and the Commons in purſuance of writs iſſued in the 


name of the keepers of the liberty of Ergland by autho- 
rity of Parliament; and that the ſaid Parliament ſat till 


the twenty-ninth.of December, full ſeven months after. | 


the, Reſtoration, and enacted many laws, ſeveral of 


which are ſtill in force. But this was for the neceſlity . 


of the thing, which ſuperſedes ail law; for if they had 
not ſo met, it was morally impoſble that the kingdom 
mould have been ſettled in peace. And the firſt thing 
done after the King's return was to paſs an act, declaring 
this to be a good Parliament, notwithſtandipg the want 
of the King's writs. See Hat. 12 Car. 2. c. 1. So that as 
the royal prerogative was chiefly wounded by their ſo. 
meeting, and as the King himſelf, wha. alone had a 
right ta object, conſented - to waive the objecion, 


tais cannot be. drawn into ag example in prejudice 


ef the rights of, the Crown. Beſides, we ſtould allo 
remember, that it was at that timg, a great. doubt 
among the lawyers, whether even this healing act wave 
ir. a good Parliament; and held by very many in the 
negative ; though it ſet ms to have been too nice a ſcru- 
ple. 1 Sid. 1. Ard, psrhaps out of abundant caution, it 
was .theught neceſſary to confirm its aQs in the next 
Parliament, by /at. 13 Cas. 2. cc. 7, 14 


Id is likewiſe trua, that at the time of the Revolution, 


A D. 1628, the Lords and Commons by their ,own 
authority, and von the ſummens of the Prince of 
Orange (afterwards King #lliam), met im a Convention, 
and therein diſpoſed of the Crown and kingdom. But 
it muſt be remembered, that- this aſſembling was upon 
a like principle of neceſſity as at the Reſtoration; that is, 
woon. a foll conviction that King James II. had abdi. 
cated the government, ard that the throne was thereby 
vacant; wiich,, ſuppoſition of the inqividual members 
was confirmed by. their concurrent reſolution when they 
actually came together. And in ſuch a caſe as the pal- 
p- ble vacancy of the throne, it follows ex nece//itate rei, 
that the form of the royal writs. muſt be laid aſide, 
otherwiſe no Parliament can ever meet again, For let 
vs put another poſſible caſe, for the fake of argument, 
q | 


3 


that the whole royal line ſhould at any time fail and be. 
come extint, which would indiſputably. vacate tl.& 
throne ; in this ſituation it ſeems reaſonable to preſume, 
that the body of the nation, conſiſting of Lords and Com. 
mons, would have a right to meet and ſettle the govern. 
ment; otherwiſe there muſt be no government at all. 


And upon this, and no other principle, did the Conven. 
tion in 1688 aſſemble. The vacancy of the throne was 
precedent to their meeting, without any royal ſummons, | 


not a conſequence of it. They did not afſemble with. 


out writ, and then make the throne vacant by the King's 
abdication; but the throne being previouſly vacant by 
the King's abdication, they aſſembled without writ, as, 


they muſt do if they aſſembled at all. Had the throne. 


been full, their meeting would not have been regular; 


but, as it was really empty, ſuch meeting became abſo- 
lutely neceſſary... And, accordingly it is declared by 
flat, 1 W. & M. g. 1. c. 1, that. this Convention was 
really tlie two Houſes of Parliament ; notwithſtanding the 
want of writs or other defeCts of form. So that notwith- 
ſtanding theſe two capital exceptions, which were juſtifi.. 
able only on a principle of neceſſity, (and each of which 
hy the way induced a revolution in the government,) the. 
rule laid down is, in general, certain, that the King only 
can convoke. a Parliament. And this by the antient 
ſtatutes of the realm, 4 E. z. c. 14: 36 E. 3. c. 10, he 
is, bound ta do every year, or oftener, if need be. Not that. 
he is, or ever was, obliged by theſe ſtatutes to call a new 
Parliament every year, but only to permit a Parliament 
to fit annually for the redreſs of grievances, and diſpatch 
of buſineſs, if need be, Theſe laſt words are fo looſe and 
vague, that ſuch of our monarchs as were mclined to- 
govern without Parliaments, neglected the convoking, 
them ſometimes for a very conſiderable period, under 
pretence that there was no need for them | 
Mr. Granville Sharp, in a treatiſe publiſhed ſome years 
ago, argued ingeniouſly againſt t is conſtruction of the, 
Hat. 4 E 3; and maintained that the words , zred be, te- 
ferred only to the preceding word He ue; ſo that the: 
true ſignification was, that, a Parliament ſhould be he'd 
once every. year at all events; and, if there ſhould be 


any need to hold it oftener, then, more than once. The. 


contemporary records of Parliament, in ſome cf which it 
is ſo expreſſed without any. ambiguity, prove beyond 
all controverſy, that this is the, true .contiruRion, See. 
Chri/tian's note on 1 Cem. c. 2. p. 153. 


Fo remedy the evil of diſcontinuing Parliamenus it vn 


enacted, that the fitttag and holding of them ſha!) not be 


intermitted above three years at the. molt, And by. 
flat. 1 V. M. fe. 2. c. 2, it is declared to be one of. 


the rights of the people, that for redreſs of all priev- 
ances, and for the amending, ſtrengtheniag, and pre- 
ſervivg the laws, Parliaments ought to be held freguerts;., 


This indefinite frequency is again reduced to a certainly, 


by „at. 6 M. M. c. 2; which enacts, as the flatute 
of Charles the Second had done before, that. a new Par- 
liament ſhall be called within three years after the de- 
termination af the former. 

Though the fat. 6 V. £7 M. c. 2, confirms, the ſta- 
tute 16 Car. 2. c. I, in declaring, that there ſhall not be 
a longer interval than three years after a diſſolution; 
yet the at. 16 Car. 2, ſeems. to be more extenſive in 
ts operation ; þy providing that there ſhall not be an 


| internuſſion of more than-three-years after any, fitting of 
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parlament, which will extend alſo to a prorogation, 
But as the mutiny-a&, and the land- tax and malt tax 
acts are paſſed for one year only, the ſtatutes enforcin 
the meeting of Parliament are new of little avail ; for 
the Parliament muſt neceitainiy be ſummoned, for the 
diſpatch of buſineſs, once every year. In antient times, 
indeed, eſpecially before the abolition of the feudal 
tenures at the reitoration of Charles II. our Kings had 
ſuch a revenue, independent of Parliament, that they 
were enabled to reign many years together without the 
alliſtance of Parliament, and in defiance of the ſtatutes 
made to compel their calling it together. 1 Comm. 
153, in u. = 

Aa old ſtatute, fat. 5 R. 2. fl. 2. c. 4, ordains, that 
every perſon and commonalty, having ſummons to Par- 
liament, ſhall come thither, on pain to be amerced, or 


otherwiſe puniſhed : and if the Sheriff doth not ſummon | 


| the cities and boroughs as uſual, he ſhall likewiſe be 
amerced, Wc, 


III. Tus conſtituent parts of a Parliament are, The 


King's Majeſty, fitting there in his royal poluical capa» |, 


city; and the three Eitates of the Realm, zhe Lords Spi- 
ritual, the Lords Temporal, (who fit together with the 
king in one houſe,) and the Commons, who ht by them- 
ſelves in another. Others however, more conſonantly with 
the common underſtanding of the nature and powers of 
Parliament, conſider the three Eſtates of the Realm to be 
King, Lords, and Commons. See pot. And the King, and 
theſe three Eſtates together, form the great corporation 
or body politic of the kingdom, of which the King 1s 
ſaid to be caput, principium, et finis. 4 Inſt. 1, 2: Hat. 
1 EL c.3: Hale of Parl. 1. For, upon their coming to- 
gether, the King meets them either in perſon or by repre- 
tentation, without which there can be no beginning of a 
Parliament; and he alſo has alone the power of diilolv- 
ing them. 4 1%. 6: 1 Comm. c. 2. p. 153 

The learned commentator then proceeds to ſhew how 
highly neceſſary it is, for preſerving the balance of the 
Conſtitution, that the Executive Power ſhould be a 
branch, though not the whole, of the Legiſlative ; and 
kow each branch of our civil polity ſupports and is ſup- 
ported, regulates and is regulated, by the relt, See 
1 Comm. . 153—155 3 and as to the general extent of the 
King's power, prerogative, Fc, this Dictionary, title 
King, 

On holding a Parliament, the King, the firſt day, fits 
in the Upper Houſe, and by himſelf, or the Lord Chan- 
cellor, ſhews the reaſon of their meeting; then the 

Commons are commanded to chooſe their Speaker; which 

done, two or three days afterwards he 1s preſented to 
the King, and after ſome ſpeeches is allowed, and ſent 
down to the Houſe of Commons; when the buſineſs of 
Parliament proceeds 12 Rep. 115. See pot vl. 

A Parliament cannot begin, on return of the, writs, 
without the King in perſon, or by repreſentation; and 
by repreſentation two ways, either by a Guardian of 
England, by letters patent under the great ſeal, when 
the King is out of the realm; or by commiſſion, to cer- 
lain Lords in caſe of indifpoſition, Ic. when his Majeſty 
is at home. 4 1. C, 7. And if any Parliament is to be 
holden before a Guardian of the Realm, there muſt be a 
ſpecial commiſſion to begin the Parſiament; but the 


tite of the writs of ſummons is to be in the guardian's | 


— 
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name: ard by an ancient law, at. 8 NM. 5. c. 1, if the 
King, being bevond ſea, caule a Parliament to be ſum- 
moned in this kingdom, by writ under the rec of bis 
lieutenant, and after the King returns hither, the Par- 
liament ſhall proceed without any new ſummons. 

In the 5th year of Henry V. a Parliament was kolden 
before 7chn Duke of Bedford, brother to the King, aud 
guardian of the kingdom. Anne 3 Ed. IV, a Parliament 
was b gun in the preſence of the King, ard prorogued to 
a further day; and then Hilliam Archbiſhop of Je, the 
King's commiſſary by letters patent, held the ſame Par- 
liament, and made an ad;ourament, Sc. And 28 Eliz. 
the Queen by commiſſion under the great ſeal, (reciting, 
that tor urgent occaſions ſhe could not be preſent in her 
royal perſon,) did authoriſe John jm Archbiſhop of 
Canterbury, William Lord Burleizh, Lord Treaſurer of 
England, and Henry Earl of Derby, Lord Steward, to 
hold a Parliament, &c. Ad faciendum omnia et fngula, 
Sc. xecnon ad Parliamentum adjcruand. et proregand. & c. 
And in the upper part of the page, above the beginning 
of the commiſſion is written, Demiaua Regina repraſeu- 
lab ur per commiſſicnarios, vis. &. Theſe commillioners 
ſat on a form before the cloth of ſtate, and after the 
commiſſion read, the Parliament proceeded. 

A Parliament may be holden at an: place the King 
ſhall aſſign. See 1 Comm. p. 153, in n. 

The conſtituent parts of Parljament, next in order, are 
the Spiritual Lords. "Theſe conſiſt of two Archbiſhops, 
and twenty-four Biſhops; ard at the diſſolution of mo- 
naſteries by Henry III. conſiſted likewiſe of twenty- 
fix mitred abbots, and two priors. Se/d. Title Hon. 2, 
G5, 27. A very conſiderable body; and in thoſe times 
equal to half the number of the temporal nobility ; Co. 
Litt. 97: See 4 lad. 1; by which it appears, that the 
number of the temporal nobility was one hundred and 
fix. All theſe hold, or are ſuppoſed to hold, certain an- 
tient baronies under the King; for Yam the Con- 
queror thought proper to change the ſpiritual tenure, of 
trankalmoign or free alms, under which the biſhops held 
their lands during the Saxon Government, into the fee dal 
or Norman tenure by barony; which ſubjected their 
eſtates to all civil charges and aſſeſtments, from which 
they were before exempt; Gilb, Hift. Exch. 55: Spelm. 
IF. 1. 291, and in right of ſucceſſion to thoſe baronies, 
which were unalienable from their reſpective dignities, 
the biſhops and abbots were allowed their ſeats in the 
Houſe of Lords. Glanv. 7. 1: Co. Litt. 9y: Seld. Title 
Hex. 2, 5, 19. But though theſe Lords Spiritual are, in 
the eye of the law, a diſtinct eſtate from the Lords Tem- 
poral, and are ſo diſtinguiſned in moſt of our acts of 
Parliament, yet in practice they are uſually blended to- 
gether under the one name of the Lords ; they intermix 
in their votes, and the majority of ſach intermixture 
binds both Eſtates. And from this want of a ſeparate 
aſſembly, and ſeparate negative, of the prelates, ſome 
writers have argued, (Whitelocke on Parl. c. 72: Warturt. 
Alliance, b. 2. c. 3,) very cogently, that the Lords Spiritual 
and Temporal are now in reality only one Eſtate; Dyer 
60 : which is unqueſtionably true in every effectual ſenſe; 
though the antient diſtinction between them ſtill nomi- 
nally continues. For if a bill ſhould paſs their Houſe, there 
is no doubt of its validity, though every Lord Spiritual 
ſhould vote againſt it; of which Selen and Sir E. Che 
give many inſtances ; as on the other hand, it ſeems'that 
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it would be equally good, if the Lords Temporal preſent 
were inferior to the biſhops in number, and every one of 
thoſe Temporal Lords gave his vote to reject the bill; 
though Sir £. Coke ſeems to doubt whether this would 
not be an ordinance, rather than an act of Parliament. 
4 Inſt. 25: ſee Selden's Baroage, P. l. c. 6: GI. Cod. 
286. See allo 2 1. 535, 6,7 : and Keil. 184; where 
It is holden by the Judges, 7 Hen. VIII, that the King 
may hold a Parliament without auy Spiritual Lords. This 
was alſo exemplitied in fact in the two firit Parkiaments ot 
Charles 11, wherein no biſhops were ſummoned; till after 
the repcal of the Hat. 16 Car. 1. c. 27, by at. 13 
Car. 2. fl. 1. 0 2. 

No rational or antient principle can perhaps be ſug- 
geſted, why the biſhops ſhould not have exactly the ſame 
legiſlative functions, as the other Peers of Parliament; 
the ſtyle of the Houſe of Lords, viz. the Lords Spiritual 
and Tempora!, was probably intended as a compliment 
to the biſhops ; to exprels the precedence that they are 
entitled to, before all the temporal barons z which origin- 
ally was the only character that gave a claim to a ſeat 
in the Houſe of Lords. Unleſs precedents could be found 
to the contrary, there ſeems to be no reaſon to doubt, 
but that any act at this day would be valid, though all 
the 'Temporal Lords or all the Spiritual Lords were ab- 
ſent. 1 Comm. 156, u. 

In the far. 1 Elix. c. 2, the ſtyle of the Parliament is, 
the Lords and Commons in Parliament aſſembled; but 
there is the ſame ſtyle uſed alſo in gat. 1 Els. c. 11, 4 
revenue act. On the 18th of Fetruary 1641, a motion 
was made in the 1; Houſe of Lords, “ That as all 
the biſnops were againſt a repreſentation about certain 
grievances, the Lords Spiritual ſhould not be named: 
upon which the Judges were conſulted; and their opi- 
nion was, that in any act or order which paſſed, it muſt 
be entered by the Lords Spiritual and Temporal.“ 
1 Mountm. 344. | 

The Lords Temporal conſiſt of all the Peers of the 
realm; (the biſhops not being in ſtrictneſs held to be 
ſuch, but merely Lords of Parliament, Sraumndp. P. C. 
153;) by whatever title of nobility diſtinguiſhed ; Dukes, 
Marquiſſes, Earls, Viſcounts, or Barons; as to which 
dignities, ſee this Dictionary, under thoſe titles, and title 
Peers, Some of theſe, ſit by deſcent, as do all antient 
Peers; ſome by creation, as do all new made ones; 
others, ſince the union with Scotland, by election, which 
is the caſe of the ſixteen Peers, who repreſent the body 
of the Scots nobility. The number of Lords Temporal 
is indefinite, and may be increaſed, ac will, by the power 
of the Crown; and once, in the reign of Queen Anne, 
there was an inſtance of creating no leſs than twelve to- 
gether ; in contemplation of which, in the reign of 
George 1. a bill paſſed the Houſe of Lords, and was coun- 
tenanced by the then miniſtry, for limiting the number 
of the peerage. This was thought by ſome to promiſe 
a great acquiſition to the Conſtitution 3 by reſtraining 
the prerogative from gaining the aſcendant in that 
auguſt aſſembly, by pouring in at pleaſure an unlimited 
number of new-created Lords. But the bill was ill re- 
liſhed, and miſcarried in the Houſe of Commons, whoſe 
leading members were then deſirous to keep the ave- 
nues to the other Houſe as open and eaſy as poſlible. 
1 Comm, 157. ; 


The utility of this body is defended by the learned 
Judge, on the ground that diſtinction of rank and ho. 
nouis is nece{fary in every well-governed State; ang 
the advantages reſulting. from thoſe, whom he com- 


pares to pillars, reared from among the people, more 


immediately to ſupport the Throne, are ſtated with the 
conſtitutional accuracy, for which that writer is lo eminent, 

7 he Commons, according to the preſent ordinary ac. 
ceptation of the term, conſiſt of all ſuch men of pro- 
perty in the kingdom as have not ſeats in the Houle of 
Lords; indeed in its largeſt ſenſe the word comprehend 
all who are not Peers of the realm: but it appears, in its 
original figntfication, to have been conhned to thoſe only 
who had a right to ſit, or had a right to vote for re. 
preſentauves in, the Houſe of Commons; and in its iris 
parliamentary ſenſe, in which alone it ought to be here 


underſtood, it means the Anights, Citizens, and Buy. 


ges who are the repreſentatives, in the Houſe of Com— 
mons, of the various counties, cities, and boroughs in the 


kingdom, In a free ftate, every man who js ſuppoſed 


a free agent ought to be in ſome mcafure his own go. 
vernor; and therefore a branch, at lealt, of the legillative 
power ſhould reſide in the-whole body of the People. 
In the State of Great Britain it is wilely contrived, 
that the people ſhould do that, by their repreſentatives, 
which it is impracticable to perform in perſon; repre- 
ſentatives choſen by a number of minute and ſeparate 
diſtricts, wherein all the voters are, or eaſily may be, 
diltinguiſhed. The counties are therefore repreſented 
by knights, elected by the proprietors of lands: the 
cities and boroughs are repreſented by citizens and bur- 


geſſes, choſen by the mercantile part, or ſuppoſed trad- _ 


ing intereſt, of the nation. The number of E1g/:/5 re. 
preſentatives is five hundred and thirteen, and of Scotch 
foriy-five; in all, five hundred and fifty-eightr. And 
every member, though choſen by one particular diſtri}, 
when elected and returned, ſerves for the whole realm. 
For the end of his coming thither is not particular, but 
general; not barely to advantage his conſtituents, bu: 
the common-wealth ; to adviſe his Majeſty (as appears 


from the writ of ſummons) “ ge communi confilio, ſuper 


nego!is guibuſdam arduis et urgentibus regem, ftatum, ei 
deſenſionem regni Angliæ, et eccleſis Anglicane, concernen- 


tibus.”? 4 Int. 14. And therefore (lays Black/tone) he is 


not bound to conſult with, or take the advice of, his 
conſtituents upon any particular point, unleſs he bimſelf 


thinks it proper or prudent ſo to dv. See 1 Comm, 


157, 9, and the notes there. 

Theſe are the conſtituent parts of a Parliament; the 
King, the Lords Spiritual and Temporal, and the Com- 
mons; Parts, of which each is ſo neceſſary, that the con- 


ſent of all three 1; required to make any new law tha 


ſhall bind the Subject. Whatever is enacted for law by one, 
or by two only of the three, is no ſtatute; and to it no regard 
is due, unleſs in matters relating to their own privileges. 
For though, in times of madneſs and anarchy, the 
Houle of Commons once paſſed a vote (which, as has 
been well obſerved, was a natural prologue to the tragical 
drama immediately afterwards performed), “that what- 
ſoever is enacted or declared for law, by the Commons 
in Parliament aſſembled, hath the force of law; and all 
the people of this nation are concluded thereby, although 


the conſent and concurrence of the King or Houſe of 
Peers 
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Peers be not had thereto;“ yet, when the Conſtitotion 
was reltored in all its forms, it was particularly enacted 
by Hat. 13 Car. 2. c. 1, that if any perſon ſhall mali- 
ciouſiy or adviſediy afarm, that both or either of the 
Houſes of Parlament have any legiſlative authority, 
without the King, ſuch perſon ſhall incur all the penal- 
ties of a premunire we mult, however, remember the 
exceptions to this rule; ariſing, as has been already men- 
tioned, from State neceſſity. 


IV. 1. Tye power and juriſdiction of Parliament, ſays 
Sir £dzcard Coke, is ſo tranſcendent and abſolute, that it 
cannot be confined, either for cauſes or perſons, within 
any bounds. 4 4½%½. 36. It hath ſovereign and uncon- 
trollable authority in the making, confirming, enlarging, 
reſtraining, abrogating, repealing, reviving, and ex- 
pour.ding of laws; corcerning matters of all poilible 
denominations, eecleſiaſtical or temporal, civil, military, 
maritime, or criminal ; this being the place where that 
abſolute deſpotic power, which mutt in all governments 
reſide ſomewhere, is intruſted, by the Conſtitntion of 
theſe kingdoms. All miſchiefs and grievances, ope- 

ations and remedies, that tranſcend the ordinary courſe 
of law, are within the reach of this extraordinary tri- 
bunal, It can regulate or new-model the ſucceſſion to 
the Crown; as was done in the reign of Henry VIII. and 
William III. It can alter the eſtabliſhed religion of the 
land; as was done, in a variety of inſtances, in the reigns 
of King Heury VIII. and his three children. It can 
change and create afreſh even the Conſtitution of the 
kingdom, and of Parliaments themſelves; as was done 
by the act of union, and the ſeveral ſtatutes for triennial 
and ſeptennial elections. It can, in ſhort, do every thing 
that is not naturally impoſſible; and therefore ſome have 
not ſcrupled to call its power, by a figure rather too 
bold, the omnipotence of Parliament; an expreſſion, 
however, which in fact ſeems to ſignify nothing more 
than the ſupreme ſovereign power of the State ; or a 
power of action uncontrolled by any ſuperior. In this 
ſeuſe, the King in the exerciſe of his prerogatives, and 
the Houſe of Lords in the intepretation of laws, are alſo 
omnipotent; that is, free from the control of any ſupe- 
rior provided by the Conſtitution. 'I'rue it is, that what 
the Parliament doth, no authority upon earth can undo. 
Jo that it is a matter molt eſſential to the liberties of 
this kingdom, that ſuch members be delegated to this 
important truſt as are moſt eminent for their probity, 
their fortitude, and their knowledge; for it was a known 
apophthegm of the great lord treaſurer Burleigh, * that 
England could never be ruined but by a Parliament?” 
and as Sir Matthezv Hale obſerves, this being the higheſt 
and greateſt Court, over which none other can have ju- 
riſdiction in the kingdom, if by any means a miſgovern- 
ment ſhould any way fall upon it, the Subjects of this 
kingdom are left without all manner of remedy of Par- 
liament. Hale off Parl. 49. To the ſame purpoſe Men- 
?e/qureu (though it is earneſtly to be hoped too haſtily,) 
preſages, that as Rome, Sparta, and Carthage have loſt 
their liberty and periſhed, ſo the Conſtitution of Eng- 
land will in time loſe its liberty, will periſh; it will periſh 
whenever the Legillative Power ſhall become more cor- 
rupt than the Executive. Sp. L. I. 11. c. 6. 

It mult be owned that Mr. Locke, and other theo- 
retical writers have held, that there remains ſlill inhe- 


9 


rent in the people a ſupreme power to remove or alter 
the Legiſlature, when they find that Legillature act con- 
trary to the truſt repoſed in them; for when ſuch tr uſt 
is abuſed, it is thereby forfeited, and devolves to thoſe 
who gave it.“ Locke on Gov. part 2. $149,227. But, 
however juſt this concluſion may be in theory, we cannot 
practically adopt it; nor take any legal ſteps to carry it 
into execution, under any diſpenſation of government at 
preſent actually exiſting. For this devolution of power 
to the people at large, includes in it a diffolution of the 
whole form of government eſtablithed by that people; 
reduces all the members to their original ſtate of equal- 
ity, and by annihilating the ſovereign power, repeals 
all poſitive laws whatſoever, before enacted. No human 
laws will tkerefore ſuppoſe a caſe, which at once mult 
deſtroy all law, and compel men to build atreth upon 
a new foundation ; nor will they make proviſion for ſuch 
a deiperate event, as mult render all legal proviſion in- 
cttectual. So long, therefore, as the £x2/þ Conſti- 
tution laſts, we may venture to affirm, that the power 
of Parliament is abſolute and without control. 

In order to prevent the mitchiefs that might ariſe by 
placing this exteniive authority in hands, either incapable 
or improper to manage it, it is provided by cuſtom and 
the law of Parliament, that no one ſhall fit or vote in 
either Houſe unleſs he be twenty-one years of age. 
II hitel. c. 50: 4 1nft. 47. This is alſo expreſsly de- 
clared by fat, 7 & 8 V. 3. c.25.48, with regard to the 
Houſe of Commons; doubts having ariſen from ſome 
contrary adjudications whether or not a minor was in- 
capacitated from fitting in that Houſe, This proviſion 
has not always been ſtrictly attended to; one of the 
warmett advocates for the Conſtitution (if his own pro- 
teihons are to be credited, though not according to uni- 
verſal opinion,) having, it is believed, firft taken his ſeat 
when a minor. It is alſo enacted by fat. 7 Fac. I. c. 6, 
that no member be permitted to enter into the Houſe of 
Commons, till he hath taken the Oath of Allegiance 
before the Lord Steward, or his deputy. The Lord 
Steward, on the firſt day of the meeting of a new Par- 
lament, attends in a room adjoining to the Houſe of 
Coma ons, and adminiſters the oath to the members 
preſent; and he then executes 4 commiſſion or deput- 
ation, empowering any one or more of a great number 
of members ſpecihed to adminifter the oath to others. 
By flats. 30 Car. 2. fl. 2: 1 Geo. 1. c. 13, no member 
ſhall vote or fit in either Houſe till he hath, in pre- 
{ence of the Houſe, taken the Oath of Allegiance, Sa- 
premacy, and Abjures'on ; (the latter now as altered by 
/tat. 6 Geo. 3. c. 53. fee title Oaths;) and ſubſcribed and 
repeated the declaration againit tranſubſtantiation, and 
invocation of Saints, and the ſacrifice of the Maſs. Aliens, 
unleſs naturalized, were hkewiſe by the law of Parlia- 
ment incapable to ſerve therein; and now it is enacted, 
by /fat. 12 C 13 HA. z. c. 2, that no alien, even though 
he be naturalized, ſhall be capable of being a member 
of either Houſe of Parliament. 

There are not only theſe ſtanding incapacities, but if 
any perion is made a Peer by the King, or elected to 
ſerve in the Houle of Commons by the people, yet may 
the reſpective Houſes, upon complaint of any crime in 
ſuch perſon, and proof thereof, adjudge him difavled, 


and incapable to fit as a member, and this by the law and 


cuſtom of Parliament. 1 Comm. c. 2. Pp. 163; cites WH þitel. 
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ef Parl. c. 102; and refers to Lords Journ. 3 May 1620: 


13 May 1624: 260 May 1725: Comm. Fourn. 14 Feb. 


1580: 21 Ju. 1628: 90 Nev.; 21 Jun 1040: .6 Mar, 
1076: 6 Mar. 1711 : 17 Feb. 1709. 

Tne {.nience immediately preceding was not in' the 
firſt editioas of the Commentaries, but was added, no 
doubt, with an alluſion to the Midalgex election; the 
circumſtances of which were brieily tacſe: On Tanuary 
19-20, 1764, J. W. was expelled the Houſe of Com- 
mons for being the author of a ſeditious libel : at the 


next election in 1768 he was elected, for the county-ot 


Mid@dle/ex ; and on February 3, 1709, it was reſolved, 
that J. W. Eſq. who had acknowledged himielf. to be 
the author and publiſher of a paper which the Houte 
had previouſly pronounced to be an inſolent, ſcandalous, 
and ſeditious libel, (not the ſame for which he was expelled 
in the former Parliament), and who had been convicted 


in the Court of K. B. of having printed and publiſhed 


a ſeditious libel, and three olicene and impious libels, and 
been ſcntenced to twenty-two mouths? impriſonment, 47 


. expelled this Houſe. A new writ having been ordered 


for the county of Middle, Mr. V. was re- elected with- 
out oppoſition; and on February 17, 1769. it was re. 


ſolved, ** that 7 . Eſq. having been, in this ſeſſion of 


Parliament, expelled this Houſe, was and is incapable of 
being elected a member to ſerve in this preſent Parlia- 
ment: and the election was declared void, and a new 
writ ordered. Ile was a ſecond time re- elected without 
oppoſition; and on March 17, 1769, the Houſe again de- 
clared the election void, and ordered a new writ: At the 


next election Mr. Luttrell, who had vacated his ſcat for 


the purpoſe, by accepting the Chiltern Hundreds, offered 
himſelf a candidate againſt Mr. #, Mr. . had 1143 
votes, and Mr..Lattell 296. Mr. K. was again re- 
turned by the Sheriff. On pril 15, 1769, the Houſe 
reſolved, that Mr. Luttreil ought to have been returi.ed, 
And ordered the return to be amended; allowing four - 
teen days for à petition againſt the return: one was 


accordingly preſented on April 29, by certain frecholders 


of Midaleſeæx; and on the th of May the Houſe reſolved 
that Mr. Luttrell was duly elected. On the 3d of May 
1783, (fourteen years afterwards |) it was reſolved, that 
the reſolutions of the 17th February 176g ſhould be 
expunged from the Journals of the Houſe, as being ſub- 
cverfrve of the rights of the wwhole body of eleftors of ihis 
Aingdom., And at the ſame time it was ordered, that all 
the declarations, orders, and reſolutions reſpecting the 
election of J. V. ſhould be expunged. 

The hiſtory of England furniſhes many inſtances of 
important conſtitutional queſtions that have deeply agi- 
tated the minds of the people of this country, which 
can raiſe little or no doubt in the minds of thoſe who 


view them at a diſtance, uninfluenced by intereſt or paſ- 


ſion. It has been thought by ſome that it was a viclent 
meaſure in the Houſe of Commons to expel a member 
tor the libels which he had publiſhed ; but that the ſub- 
ſequent proceedings were agreeable to the law of Par- 


lament, that is, to the Jaw of the land, the authorities 


referred to, by the learned commentator, ſeem moſt un- 
anſwerably to prove. But what ſhall be conſidered to 
be the law with regard to the incapacities of candidates, 
{ince theſe proceedings were expunged, it will be difficult 
indeed to determine. The reſolution to expunge im- 
Flies the correction of an error, after mature deliberation. 


If it had not been declared that a former reſyurion ge, 
ſubverſive of the rights of electors, it might perhaps have 
been ſuppoſed that it was intended only as a perſonal com. 
pliment to the member expelied. But it do-s not fate in 
what inſlance the former reſolution was fo ſubveriiye, 
They who wiſh for a certain knowledge of their right 
and liberties muſt lament ſuch a want of . preciſion ; but 
they muſt wait with patience till the wiſdom of tlie 
Houſe has occaſion to explain its own judgment; aug 
which, perhaps, if ever it ſhould ariſe, would be attended 
with the ſame outrageous ſpirit of party, which too fre. 
quently influences the deciſion of public queſtions ; at. 
ing rather upon grounds and motives, which ought to be 
diſcarded with tne molt religious impartiality, than on 
the broad baſis of ſound conſtitutional dodtrine, or the 
real intereſt and welfare of the Subject. Sce 1 Cm, 
c. 2. p. 163, and . | 

As every Court of juſtice hath laws and cuſtoms for 
its direction, ſume the civil and canon, ſome the Com- 
mon Law, others their own peculiar laws and cuſtoms; 
ſo the high Court of Parliament hath alſo its own pecu- 
liar law, called the Lew et conſuetudo Parliaments : a law 
much better to be learned out of the rolls of Parliament, 
and other records, and by precedents and continual expe- 
rience, than can be expreſſed by any one man. 4 Il. 50, 
It will-be ſufficient to obſerve, that the whole of the 
law and cuſtom of Parliament has its original from this 
one maxim, „ that whatever matter ariles, concerning 
either Houſe of Parliament, ought to be examined, dil- 


and not elſewhere.” 4 Jz/t. 15. Henee, for inſtance, the 
Lords will not ſuffer the Commons to interfere in ſet— 
tling che election of a Peer of Scotland ; the Common; 
will not allow the Lords to judge of the election of a 
member ; nor will either Houfe permit the ſubordinate 
Courts of law to examine the merits of either caſe, But 
the maxims upon which they proteed, together with the 
method of proceeding, rett entirely in the breaſt of the 
Parliament itſelf; and are not defined and aſcertained 
by any particular ſtated laws. See pg? VI. (B) 3. 

It has indeed been well hinted, to all the members of 
this ſupereminent judicature, that when they are declar- 
ing what is the law of Parliament, their character is to- 
tally different from that with which, as Legiſlators, they 
are inveſted, when they are framing new laws; and that 
they ought never to forget the adwonition of that great 
and patriotic chief juſtice Lord Zloli, viz. © That the 
authority of Parliament is from the law, and as it 13 
circumſcribed by law, ſo it may be exceeded; and if 


acts are wrongful, and cannot be juſtified any more than 
| the acts of private men.“ 1 Salk. 505. And for the po- 
ſition, that Parliament in their judicial capacity, are go- 
verned by the common and |tatute laws, as well as the 
Courts in HMeſiminſter-Ilall; fee 4 Int. 14, 15: 2 C.. 
7. 7352 
The Courts at W*fminfker may judge of the privilege 
of Parliament, where it is incident to a ſuit the Court 
is poſſeſſed of: and Courts may procced to execation 
between the ſeſſions of Parliament, notwithſtanding ap- 
peals lodged, c. 2 St. Tr. 66, 209. 
The King cannot take notice of any thing, ſaid to be 
done in the Houſe of Commons, but by the report of the 


| Houſe; and every member of the Houſe of Parliament ha: 
a judicial 


cuſicd, and adjudged in that Houſe to which it relates,“ 


they do exceed thoſe legal bounds and authority, their | 


oo” vs -_ve 
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2 judicial place, and cannot be a witneſs. 4 If. 15. has been claimed and aſſerted by the Lords. See 4 Comm. 


When Charles 1. being in the Houſe of Commons, and 
fitting in the Speaker's chair, aſged the then ſpeaker, 
whether certain members (whom the King named) were 
reſent? The Speaker, from a preſence of mind which 


aroſe from the genius of that Houſe, readily anſwered, ' 


% That he had neither eyes to ſee, nor tongue to ſpeak, 
but as the Houſe was pleaſed to direct him? Ain! 
Juriſd. aud Antiquity of the Houſe of Commons. Hen. VIII, 
having commanded Sir Thomas Gardy (one of the 
judges of the King's Bench) to attend the chief juſtices 
and know their opinion, whether a man might be at- 
tainted of high treaſon by Parliament, and never called 
to anſwer ; the judges declared it was a dangerous 
queſtion, and that the High Court of Parliament ought to 
give examples to inferior Courts, for proceeding accord 
ing to juſtice, and no inferior Court could do the like. 
Lex Cenft:tution. 161. 

The Houſe of Lords is a diſtin& Court from the 
Commons, to ſeveral. purpoſes, and is the ſovereign 
Court of juſtice, and dernier reſort: they try criminal 
cauſes on impeachments of the Commons; and have 
an original juriſdiction for the trial of Peers, upon indict- 
ments found by a grand jury: they alſo try cauſes upon 
appzals from the Court of Chancery, or upon writs of 
error to reverſe judgments in B R. Oc. And all their 
decrees are as judgments ; and judgments-given in Par- 
liiment may be executed by the Lord Chancellor. 


4 Ii. 21: Finch. 233: 1 Lev. 165. It is ſaid, that 


the judicial power of Parliament is in the Lords; but 
taat the Houſe of Lords hath no juriſdiction over ori- 
ginal cauſes, which would deprive the Subject of the be- 
refit of appeal. 2 Salt. 5 10. Alſo the Houſe of Com- 
mons is a diſtinct Court to many parpoles; they examine 
the right of elections, expel their own members, and 
commit them to priſon, and ſometimes other perſons, 
Sc. See pe. And the book of the clerk af the Houſe 
of Commons is a record. 2 It. 536: 4 Ia 23. The- 
Commons, coming: ſrom all parts, are the grand inquoſt of 


the realm ; to preſent publie grievances and delinquents- 


to the King and Lords to be puniſhed by them: and any 
member of the IWuſe of Commons has the privilege of 
impeaching the higheſt Lord in the kingdom, Head, 
Lad. 455- 

1 ve High Court of Pas liament is the fupreme Court in 
the kingdom, not only for the making, but alſo for the 
execution of laws; by the trial of great and enormous 
off:nders, whether Lords or Commoners, in the method 
of parliamentary impeachment. Atis of Pathament to 
attaint particular perions of treaſon or felony, or to ii flict 
pains and penalties, are new laws made pro re natd, and 
by no means an execution of ſuch as are already in 
being: but an impeachment before the Lords, by the 
Commons of Great Britain, in Parliament, is a proſe- 
cution of the already known and ellabliſhed law, and has 
deen frequently put in practice; being a preſentment to 
the moſt high and ſupreme Court of criminal juriſ- 
diction by tue molt ſolemn grand inqueſt of the whole 
kingdom. 1 Hel. P. C..150. A Commoner, it 15-{aid by 
Blackie, who quotes authorities to prove his poſition, 
caunot be impeached before the Lords for any capital 
offence, but only for high mildemeanors; a Peer may 
he impeached for any crime: But it appears, that the 
gat of impeaching a Commoner even in capital caſes, 


— 


260, in u. 


The Commons uſually, in caſe of an impeachment of 
a Peer for treaſon, addreſs the Crown to appoint a Lord 
High Steward for the greater dignity and regularity of 
their proceedings; which High Steward was formerly 
elected by the Peers themſelves, though he was gene- 
rally commiſſioned by the King. 1 Hal. P. C. 350. 
But it hath been N;enuouſly maintained, that the ap- 
pointment of an High Steward in ſuch caſes is not indit- 
penſably neceſſary, but that the Houſe may proceed 
without one. 

This cuſtom of impeachment has a peculiar propriety- 
in the Eugliſb Conſtitution; for though in general the 
union of the legiſlative and judicial powers ought to be 
moſt carefully. avoided, yet it way happen that a Subject, 
intruſted with the adminiſtration of public affairs, may 
infringe the rights of the people, and be guilty of ſuch 
crimes as the ordinary magiſtrate either dares not or 
cannot puniſh. Of thefe the repretentatives of the people, 
or Houle of Commons, cannot properly ;udge ; becauſe 


their conſtituents are the parties injured ; and can there- 


fore only impeach. In the trial of ſuch an impeachment, 


ordinary tribunals would naturally be ſwayed by the au- 


thority of ſo powerful an accuſer. Reaſon, therefore, 
will ſaggeſt that this branch of the Legiſlature, which 
repreſents the people, mutt bring its change before the 


other branch, which conſiſts of the nobility, who have 


neither the fame intereſts nor the ſame paſſions as po- 
pular affemblies. It is proper that the nobility ſhould 
jodge, to inſure juſtice to the accuſed ; as it is proper that 
the people ſhould accuſe, to 1njure- jullice to the com- 


menwealth. 4 Comm. c. 19. p. 261. See further this 


Dictionary, title /»#cachment. 


As to the Court of the Lord High Steward for the 
trial of a Peer, fee this Dictionary, title Peers ; and a: 


to the civil appellate juriſdiction of the Houle of Lords, 
Pot V. 22 4 


IV. 2. Taz privileges of Parliament are very large 
and indefinite; and therefore when in 31 Hen. 6, the 
Houſe of Lords propounded a queſtion to the Judges 
concerning them, the chief juſtice, Sir Tok Forteſcue, in 
the name of his brethren, declared, “ that they ought 
not tO make anfier to that queſtion, for it hath not 
been uſed aforetime that the juſtices ſhould, in any- 
wile determine the privileges of the High Court of Par- 
hament ; fer it is fo high and mighty in its nature, 
that it may mare lav] and that which is law, it may make 
no law : and the determination and knowledge of that 
privilege belongs to the Lords of Parliament, and not- 
to the juſtices.” Seide Baronage, p. I. c. 4. Privilege of 
Parliament was principally eliablithed, in order to pro- 
tet its members, not only from being moleſted by 


their-fellow-ſubjects, but alſo more eſpecially from being 


oppreſſed by the power of the Crown. If therefore all 
the privileges of Parliament were once to be ſet down 
and afcertained, and no privilege to be allowed but what 
was fo defined and determined, it were eaty for the Exe- 
cutive Power to deviſe: ſome new caſe, not within: the 
line of privilege, and under pretence thereof to 'harafs 
any refractory member, and violate the freedom of Par- 
lament. Tne dignity and independence of the two 
Houles are theretore in a great meaſure preferved by 
. Keeping 


: 
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PARLIAMENT IV. a. 


keeping the privileges indefinite. But in anſwer to this 
obiervation it has been jultly remarked, that clearneſs 
and certainty are eſſentially neceſſary to the liberty of 
Engliſhmen ; and that rights and privileges cannot well 
be claimed, unleſs they are aſcertained and defined. 
There are ſeveral privileges of the members of cither 
Houſe, which are ſufficiently certain and notorious. 
Theſe are, privilege of ſpeech, of perſon : [and before 
the fat. 10 Geo. 3. c. 50, of their domeſtics, and of 
their lands and goods]. As to the firſt, privilege of 
ſpeech, it is declared by the „at. 1 . M. ft. 2. c. 2, as 


one of the liberties of the people, ** that the freedom of 


ipecch, and debates, and proceedings in Parliament, 
ought not to be impeached, or queſtioned, in any Court 
or place out of Parliament.“ And this freedom of ſpeech 
(with other privileges) is particularly demanded of the 
King in perſon, by the Speaker of the Houle of Com- 
mons, at the opening of every new Parliament. 
If any member of either Houle, however, {peak words 
of offence in a debate, after the debate is over he is 
called to the bar, where commonly on his knees he re- 
ceives a reprimand from the Speaker ; and if the offence 


be great, he is ſent to the Tower, When the bill of 
attainder of the earl of Straſford was paſſing the Houle. 


of Commons, Mr. Taylor, a member of that Houſe, 
oppoled it with great violence and indecency, and 
being heard, to explain himſelf, was commanded to 
withdraw; whereupon it was reſolved he ſhould be ex- 
pelled the Houle, be made incapable of ever ſerving as 
a member of Parliament, and ſhould be committed pri- 
foner to the Tower, there to remain during the pleaſure 
of the Houſe : and he was called to the bar, where he 
kneeled down, and Mr. Speaker pronounced the ſentence 


accordingly. And Sir % £lliot, Denzil Hollis, and 


another perſon having ſpoken theſe words, viz. “ The 
King's Privy Council, his judges and his counſel learned 
in the law, have conſpired to trample under their feet 
the liberties of the Subject, and of this Houſe,“ an in- 
formation was filed againſt them by the Attorney Ge- 
neral; and farther, for that the King having ſignified his 


pleaſure to the Houſe of Commons for the adjournment 


of the Parliament, and the Speaker endeavouring to get 
out of the chair, they v#slenter, Oc. detained him in 
the chair, upon which there was a great tumult in the 
Houſe, to the terror of the Commons there aſſembled, 
and againſt their allegiance, in contempt of the King, 


his crown and dignity : the defendants pleaded to the 


juriſdiction of the Court; and refuſed to anſwer but in 
Parliament; but it was adjudged, that they ought to 
anſwer, the charge being for a conſpiracy, and ſeditious 
acts, to prevent the adjournment of the Parliament, which 
may be examined out of it; and not anſwering, judg- 
ment was given againſt them, that Sir Jo Elliot ſhould 
be committed to the Tower, and fined 2ooc/. ; and the 
other two were fined and impriſoned. Cro. Car. 130. 
The other privileges, of perſons, [and heretofore of 
ſervants, lands, and goods,] are immunities as antient as 
Edward the Confeſſor; in whoſe laws we find this pre- 
cept, ©* ad ſynodes wenientibus five ſummoniti int, five fer 
fe quid agendum habuerint fit ſumma pax. L. Ed. Conf. 
c. 3. This included formerly not only privilege from 
illegal violence, but alſo from legal arreſts and ſeizures 
by proceſs from the Courts of law. And ſtill to aſſault 
by violence a member of either Houſe, or his menial ſer- 
vants, is a high contempt of Parliament, and there pu- 


niſhed with the utmoſt ſeverity. It has likewiſe peculiat 
penalties annexed to it in the Courts of law, by „al. 
5 Hen. 4. c. 6, and 11 Hen. 6. c. 11. By this latter fa. 
tute, aſſaulting a member coming to or attending in Par 
liament incurs the penalty of double damages, and the 
offender ſhall make fine and ranſom. 

Sir Robert Brandling made an aſſault upon Mr, . 
therington, a member of the Houſe of Commons, in the 
country before his coming up to Parliament, and Sir 
Robert was ſent for by the Houſe, and committed to the 
Tober. And anno 19 Fac. I. ſome ſpeeches paſſed pri- 
vately in the Houſe between two of the members, and 
one of them going down the Parliament ſtairs ſtruck 
the other, who catching at a ſword in his man's hand, 
endeavouring to return the ſtroke z on complaint to the 
Houſe of Commons they were both ordered to attend, 
where he who gave the blow was committed to the 
Lorber during the pleaſure of the Houſe. Dic. 

Neither can any member of either Houſe be arreſted 
and taken into cuſtody, unleſs for ſome indictable of- 
fence ; without a breach of the privilege of Parliament. 
See poſt. 

But all other privileges which derogate from the 
Common Law in matters of civil right are now at an 
end, ſave only as to the freedom of the member's per- 
ſon ; which in a Peer (by the privilege of pecrage) is for 
ever ſacred and inviolable; and in a Commoner (by the 
privilege of Parliament) for forty days after every pro- 
rogation, and forty days before the next appointed meet- 
ing: which is now, in effect, as long as the Parliament 
ſubſiſts, it ſeldom being prorogued for more than four- 
ſcore days at a time. 2 Lev. 72. It does not appear that 
the privilege from arreſt is limited to any preciſe time 
after a diflolution ; but it has been determined by all the 


Judges, that it extends to a convenient tune. Cal. Pit“ 


Caſe, 2 Str. 988. Prynne is of opinion, that it continued 
for the number of days the member received wages 
after a diſſolution : which were in proportion to the dil- 
tance between his home and the place where the Par- 
liament was held. 4 Parl. IFrits 68. As to all other 
privileges which obſtruct the ordinary courſe of juſtice, 
they were reſtrained by fats. 12 W. 3. c. 3: 2& 3 am, 
c. 18: 11 Geo. 2. c. 24; and are now totally aboliſhed 
by fat. 10 Gee. 3. c. 50; which enaQs, chat any ſuit 
may at any time be brought againſt any Peer or member 
of Parliament, their ſervants, or any other perſon enti- 
tled togprivilege of Parliament; which ſhall not be im- 
peached or delayed by pretence of any ſuch privi- 
lege; except that the perſon of a member of the Houle 
of Commons ſhall not thereby be ſubje& to any ar- 
reſt of impriſonment. Likewiſe, for the benefit of 
commerce, it is provided by fat. 4 Geo. 3. c. 33, that 
any trader, having privilege of Parliament, may be 
ſerved with legal proceſs for any juſt debt to the amount 


of 100/. and unleſs he makes ſatisfaction within two 


months, it ſhall be deemed an act of bankruptcy ; and 
that a commmiſſion of bankrupt may be iſſued againk 
ſuch privileged traders in like manner as againſt any 

other, See this DiQtionary, title Bankrupt. 
The fat. 12 V. z. c. 3, enacted, that actions might 
be proſecuted againſt perions entitled to privilege of 
Parliament, after a diflolution or prorogation, until a 
new Parliament was called, or the ſame was re-aſſembled: 
and after adjournment for above fourteen days, he 
reſpective Courts might proceed to judgment, Sc. 
h Proceedings 
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Proceedings were to be by ſummons and diſtreſs infinite, 
Oc. until the parties ſhould enter a common appearance; 
and the real or perſonal eſtates of the defendants to be ſe- 
queſtered for default of appearance; but the plaintiff 
not to arreſt their bodies: and where any plaintiff 
ſhould be ſtaid or prevented from proceeding by privi- 
lege of Parliament he ſhould not be barred by any ſtatute 
of limitation, or nonſuited, diſmiſſed, or his ſuit diſcon- 
tinued for want of proſecution ; but at the riſing of the 
Parliament ſhould be at liberty to proceed to judgment 
and execution. This act was, by fat. 10 Geo. 3. c. 50, 
extended to Scotia. 

The fat. 2 & 3 rn. c. 18, provided, that actions may 
be proſecuted againſt officers of the revenue, or in any 
place of public truſt, for any forfeiture or breach of 
truſt, Sc. and ſhall not be ſtaid by colour of privi- 
lege; but ſuch officer being a member of Parliament, 1s 
not ſubject to arreft during time of privilege, but ſum- 
mons, attachment, Te. 

The fat. 11 Ges. 2. c. 24, epacted, that any perſon 
might proſecute a ſuit in any Court of record, Cc. in 
feat Britain or Ireland, againſt any Peer or Member of 
the Houſe of Commons, or other perſon entitled to 
privilege, in the intervals of Parliaments, or of Se ſſions, 
if above fourteen days; and the ſaid Courts, after diſ- 
ſolations or prorogations, were to give judgment, and 
award execution : and no proceedings in law againſt the 
King's immediate debtor, as ſuch, Sc. to be delayed 
under colour of ſuch privilege ; only the perſon of a 
Member of Parliament, Sc. ſhall not be arreſted or 
impriſoned, 

The fat. 10 Geo. 3. c. 50, already mentioned, pro- 
vides, that ſuits may at any time be proſecuted in Courts 
of record, equity, or admiralty, and Courts having cog- 
niſance of cauſes matrimonial, and teſtamentary, againſt 
Peers and Members of the Houſe of Commons, and 
their ſervants, Sc. Proceſs by difringas being found 
dilatory, the Court, out of which the writ proceeds, may 
order the iiſues to be ſold, and the money ariſing there- 
by to be applied to pay the coſts to the plaintiff, and 
the ſurplus to be retained till the appearance of the de- 
fendant, Sc. —When the purpoſe of the writ is anſwered, 
the 1iTues are to be returned; or, if fold, the money re- 
maining is to be repaid —Obedience to the rule of the 
Court of King's Bench, Common Pleas, or Exchequer 
may be enforced by diſtreſs infinite. 

Judgment was had ag ainſt the defendant, and after. 
wards he was choſen a member of Parliament, and after 
his e!eion he was taken in execution, yet. he had his 
privilege; though the book tells us minus jute. Moor 
67. And where judgment being had againſt a dee 
ant, he was taken in execution in the morning, and 
about three hours afterwards was choſen a member of 
Pariiament;z the Houſe agreed, that being arreſted be- 
ore he was Choſen, Sc. he ſhall not have his privilege. 
Baer 340. See further this Dictionary, title Privilege. 

To ſhew what the Subject has gained by the provi- 
ons of the ſeveral acts of Parliament, which have re- 
firamed the privileges of members, ſo far as they could 
be uſed as exceptions to, or infringements on, public juſ- 


33 
lice, we need only recur to the caſes in our books treat- 


ing of the privileges of Parliament, relating to arreſts 


of members of the Houſe of Commons, and their ſer- 
Yor., II, 


vants, and the manner of their confinement, releaſe- 
ment, c. In the firſt year of King Fac. I, Sir Thomas 
Shirley, a member of Parliament, was arreſted four days 
before the ſitting of the Parliament, and carried pri- 
ſoner to the Fleet; on which a warrant iſſued to the 
clerk of the Crown for a habeas corpus to bring him to 
the Houſe, and the ſerjeant was ſent for in cuſtody, who 
being brought to the bar, and confeſſing his fault, was 
excuſed for that time: but on hearing counſel at the 
bar for Sir Thomas Shirley, and the warden of the Fleet, 
and upon producing precedent, S:mp/on the proſecutor, 
who cauſed the arreſt to be made, was ordered to be 
committed to the Tower; and afterwards the warden 
refuſing to execute the writ of habeas corpus, and the de- 
livery of Sir Thomas being denied, was likewiſe com- 


' mitted to the Tober; though on his agreeing to deliver 


up Sir Thomas, upon a new warrant for a new writ of 
habeas corpus, and making ſubmiſſion to the Houſe, he 
was diſcharged : this affair taking up ſome time, the 
Houſe entered into ſeveral debates touching their pri- 
vilege, and how the debt of the party might be ſatisfied ; 
which produced three queſtions : Firſt, Whether Sir 
Thomas Shirley ſhould have privilege ? Secondly, Whe- 
ther preſently, or to be deferred? And, Thirdly, Whe- 
ther the Houſe ſhould petition the King for ſome courſe 
for ſecuring the debt of the party, according to former 
precedents, and ſaving harmleſs the warden of the 
Fleet? All which queftions were reſolved ; and a bill 
was brought in to ſecure Ss debt, Sc. which alſo 
occaſioned the ſtatute 1 Zac. 1. c. 13, for relief of plain- 
tiffs in writs of execution, where the defendants in ſuch 
writs are arreſted, and ſet at liberty by privilege of 
Parliament ; by which a freſh proſecution and new exe- 
cution may be had againſt them when that privilege 
ceaſes. Lex Conſtitution. 141. And anno 19 Fac. I. one 
Fohnſon, a ſervant to Sir James Whitlock, a member of 
the Houſe of Commons, was arreſted by two bailiffs ; 
who being told Sir James Whitlack was a Parliament- 
man, anſ«vered, that they had known greater men's ſer- 
vants than his taken from their maſters in time of Par- 
liament : and this appearing, the two bailiffs were ſen- 
tenced to aſk pardon of the Houſe and Sir James Il Hit 
lock, on their knees; that they ſhould both ride on one 
horſe bare backed, back to back, from Veminſter to 
the Exchange, with papers on their breaſts ſignifying their 
offence ; all which was to be executed preſently, dente 
curia. Lex Cent. 14 

In action of lebt on a bond, conditioned that B. E. 
ſnould ander himſelf at ſuch a day and place to an 
2;reit; defendant pleaded, that by privilege of Parlia- 


ment, the members, Sc. and their ſervants ought not 


to be arreſted by the {pace of forty days before the ſit- 
ting of the Parliament, nor during the ſeſthon, nor forty 
days afterwards; and that B. B. was at that time ſer- 
vant to ſuch. a member of Parliament, ſo as he could not 
render himſelf to be arreſted : upon demarrer to this 
plea, it was adjudged ill, becauſe he might have ren- 
dered himſelf at the time and place; hut then it would 
be at their peril if he was arreſted. 1 Braun. 81. 

The only way by which Courts of juflice could an- 
ciently take cognizance of privilege of Parliament was by 
writ of privilege, in the nature of a /aper/edeas, to deliver 
the party out of cuſtody when arreſted in a civil ſuit. 


| Dyer 59: 4 Pryn, Brev. Parl. 757, For when a letter 
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' kament in criminal caſes, ſeems to be the right of each 


ſummoned to Parliament, and paſing through the King's 
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was written by the Speaker to the Judges to ſtay pro- 
ceedings againtt a privileged perſon, they rejected it as 
contrary to their oath of office. Latch. 58, 150: Ne; 83. 
But ſince the fat. 12 W. z. c. 3, which enacts, that no 
pnvileged perion ſhall be ſubject to arreſt or impriſon- 
ment, it hath been held, that ſuch arrelt is irregular ab 
znitio, and that the party may be diſcharged upon mo- 
tion. Sia. 989. It is to be obſerved, that there is no 
recedent of any ſuch writ of privilege, but only in civil 
ſuits : and that the „at. 1 Fac. I. c. 13, and that of 
King William (which remedy ſome inconvemences ariſ— 
ing from privilege of Parliament) ſpeak only of civil 
actions. And therefore the claim of privilege hath been 
uſually gnarded with an exception as to the cafe of in- 
dictable crimes; or as it hath been frequently expreſſed 
of treaſon, felony, and breach (or ſurety) of the peace, 
See 4 Inſt. 25. Wheroby it ſeems to have been under- 
ſtoo, that no privilege was allowable to the members, 
their families, or ſervants, in any crime whatfoeyer ; tor 
all crimes are treated by the la as being contra pace: 
domini regis : and inftances have rot been wanting where- 
in privileged perſons have been convicted of miſdemean-— 
ors ; and committed or proſecuted to ontlawry, even in 
the middle of a ſeſſion; which proceeding has after— 
wards received the ſanction and approbation of Parlia- 
ment. Mic. 16 E. 4. in Scac: Ld. Raym. 1461: Comm. 
Journ. 1726. Vo which may be added, that in the year 
1763, the caſe of writing and publiſhing ſeditious libels 
was reſolved, by both Houles, not to be entitled to privi- 
lege; and that the reaſons upon which that caſe pro- 
ceeded extended equally to every indictable offence. It 
is not a little remarkable, that the corftrary poſition had 
been determined, a ſhort time before, by the Court of 


- foreſter, if he be preſent, or on blowing a horn, if he be 
abſent ; that he may not ſeem to take the King's vention 
by Realth. 1 Comm. c. 2. 

In the next place they have a right to be attended, and 
conſtantly are, by the Judges of the Courts of K. B. and 
O. P. and ſuch Barons ot the Exchequer as are of the degree 
of the coif, or have been made ſerjeants at law ; as Uke 

| wiſe by the King's learned Counſel being ſerjeants, and 

by the Maſters of the Court of Chancery ; for their ad. 
vice in point of law, and for the greater dignity of their 
proceedings. [The Lord Chancellor is uſually the 

Speaker ci the Houſe.] "The Secretaries of State, with 

the Attorney and Solicitor General, were alſo uſed to 


ther with the Judges, Sc.) their regular writs of ſum. 
mons, :!!tued out at the beginning of every Parliament, 
' ad tradendum & confiliun impendendum, though not ad 
ccni, m; but whenever, of late years, they have 
been members of the Houſe of Commons, their attend- 
| ance here hath fallen into diſuſe. See „at. 31 H. 8. c. 10; 
Deer 58 1: 4 Lift. 4, 48: Hale of Farl. 140. On ac. 
count of this attendance there are ſeveral reielutlous, be. 
fore the Reſtoration, declaring the Attorney General in— 
capable of fitting among the Commons, See 222. VI. 
(3) 2. Fir t7enry Finch, member tor the Univerſity of 
Oxford, afterwards Lord Nettinglum, and. Chancellor, 
was the firſt Attorney-General wao enjoyed that privi- 
lege. Sm. 28. | 
Another privilege is, that every Peer, by licence ob- 
tained from the King, may make another Lord of Par- 
liament his p-2xy, to vote for him in his abſence. Sele. 


| 


— . 
% 


Baronage, b. I. c. 1. A privilege which a member of the 


Common Pleas. A circumſtance which ſerves to ſhew | other Houle can by no means have; as he is himſelf but 
that the Houſe, where the caſe of one of their own mem- | a proxy for a multitude of other people. 4 1/2. 12. This 


bers and the dignity of the Houſe were concerned, made 
a determination more conſonant to the rules of general 
municipal juſtice, ard more favourable to political ſub- 
ordination, than "one of the Courts of law in Ye/tmir/ter- 
Hall. See 2 Wilf. 251: Comm. Fouru. 24 Now: Lord; 
Journ. & Proteſt, 29 Nov. 1763. = | 
The chief, therefore, if not the only, privilege of Par- 


Houſe to receive immediate information of tac impriſon- 
ment or detention of any member, with the reaſon for 
which he is detained; a practice that is daily uſed upon 
the ſlighteſt military accuſations, preparatory to a trial 
by a Court Martial; and which is recognized hy the ſe- 
bah temporary ſtatutes for ſuſpending the Haceat Cor 
pus act (particularly fat. 34 Geo. 3. c. 54 ;) whereby it is 
provided, that no member of either Fiouſe ſhall be de. 
tained, till the matter of which he ſtands ſuſpeRed be fr 
communicated to-the Houſe of which he is a member, 
and the conſent of the ſaid Houſe obtained for his com- 
mitment or detaining. But yet the uſage has uniſormly 
heen ever fince the Revolution, that the communication 
bas been ſubſequent to tae arreſt 1 Comm. c. 2. 


licence has long ceaſed in Ireland, but the proxies in ihe 
Engliſb Houle of Lords are ſtill entered, in Latin, ex /:- 
centid regis. This created a doubt in New. 17 8, whether 
the proxies in that Parliament were legal, on account of 
the King's illnefs. 1 LA. Mounim. 342. But it ſeems now 
to be ſo much a mere form, that the licence may be pre- 


ſumed. Proxies cannot be uſed in a committee. 16. 1:6, 
A proxy cannot ſ gn a proteſt in Eag/and; but he can in 
Irelaud. 2 Ld. Monin. 191. The order that no Lord 
ſhould have more than te proxies, (2 e. be a proxy for 
more than two abſent Lords,) was made azo 2 Car. 1, 
becauſe the Duke of Buckingham had no leis chan tour- 
teen. 1 RAA. 269. There 1s an inſtance, in 47g 50, 
where a proxy is called /izera attornaius ad Parliament ; 
which it is in effect, Ihe Peer who has the proxy is al- 
ways called, in Latir, precurator, If a Peer, aiter 2p- 
pointing a piexv, appears perſonally in Parliament, his 


proxy is revoked and annulled. 4 1. 13. By the orders 


of the Houſe no brory ſha Vere upon a queition 5 
«« gwlty or not putty :?? aud a ſpiritual Lord ſhalf only 
be proxy: for a ſpiritual Lord, and a temporal Lord for a 
cemporal. TWẽ or more Peers may be proxy for one ab- 
fent Peer; but Cote is of opinion, that they Cannot vote, 


V. 1. Ox very ancient privilege of Peers, conſidered 
45 members of Parliament, is that declared by the char- 
ter of the Foreſt, (cop. 11%) confirmed in Parliament, 
9 H. 3; vis. That every Lord, ſpiritual or removra!, 


fucells, may, both in going and returning, kul one or | 


unleſs they ail concur. 4 4. 12: 1 +} godd gt. 

Each Peer his allo a tight, by leave of the Houſer, 
when a vote paites. contrary to his fentimonts, to ente! 
bis diflent on the Journals of the Houte with the reajons 
tor facna diſtent. which is uſually fyled his Proteſt, 
t Corm- c. 2. Lord Clarenaon relates, that the firit in- 


} © * 7 * 
Nancés 


two of che King's deer without warrant; in view of the 


attend the Houſe of Peers, and have to this day (toe. 


& 


tances of proteſts, with reaſons, in England were in 

1641 3 before which time they uſually only ſet down-their 

names as diſſentient to the vote. The firſt regular proteſt 
in Ireland was in 1662, 1 Ld. Mountm. 402. | 

All bills likewiſe that may, in their conſequences, any 

way allect the right of the peerage, are by the cuſtom of 

- Parliament to have their firſt rie and beginning in the 


Houſe of Peers; and to-tutter no changes or amendments , 


in the Houſe of Commons. 

There is alto one ſtatute peculiarly relative to the 
Hcuſe of Lords, which regulates the eleQion of the 
ſixteen repreſentative Peers of North Britain, in conſe- 
quence of the twenty ſecond and twenty-third articles of 
the Union; and for that purpoſe preſcribes the oaths, 
(e to be taken by the electors; directs the mode of 
ba.lo:tog 3 prohibits the Peers electing from being at- 
tended in an unuſua manner « a:d expreſsly provides, 
that no other matter ſhali be treated of in that aſſembly, 
ſave only the election, on pain of incurring a proemu- 
nirt. Stat. 6 Ann. c. 23. 5 


2. Confidered in its judicial capacity, the Houſe of 
Peers is the ſupreme Court of judicature in the king— 
dom; having at preſent no erigival juriſdiction over 
cauſes, but only upon appeals and writs of error; to 
rectify avy injuſtice or miſtake of the law committed 

by the Courts below. But this Houſe has original cri- 
miral juriſdiction in the caſes of 7mpeachment by the 
Commons, and of the trial of Peers. Sce this Diction- 
ary under thoſe titles: and ſce ante IV. I. 

To this authority, this auguit tribunal ſucceeded of 
courſe upon the diſſolution of the Au Regia ; for as the 
Barons of Parliament were conſtituent members of that 
Court, and the reſt of its juriſdiction was dealt out to 
other tribunals, over which the great officers who ac- 
comparied thoſe barons were reſpectively delegated to 
prefide ; it followed, that the right of receiving appeals, 
and ſuperintending all other junidiftions, ſill remained 
in the reſidre of that noble aſſembly, from which every 
other great Court was derived. They are, therefore, 
iu all cauſes the laſt reſort, from whoſe judgment no fur- 
ther apocal is permitted; but every ſubordinate tribuna! 
muſt conform to their determinations ; the law repoſ- 
ing an entire confidence in the honour and conſcience of 
the noble perſons who compoſe this important aſſembly, 


that (if poſſible) they will make themſelves maſters of | 


thoſe queſtions, upon which they underioke to decide; and 
ja all Cubious caſes refer themſe!ves to the opinions of the 
Judges, who are ſummoned by writ to adviſe them; ſince 
upon their deciſion all property muſt finally depend, 
3 Comm. c. 4. P. 57. 

Hitherto alſo Blackſtone refers the 1%. bunal eſtabliſhed 
by Hat. 14 E. 3. c. 5, conſiſting (though now out of 
ue) of one prelate, two carls, and two barons, who are 
to be choſen at every new Parliament, to hear com- 
plaints of grievances and delays of juilice ia the King's 
Courts; and (with the advice of the Chaucellor, Trea— 
lurer and Juſtices of both benches) to give directions for 
remedying thoſe inconveniences 'in the Courts below. 
This Committee ſeems to have been eſtabliſhed, leſt 
there ſhould be a defect of juſtice, for want of a ſupreme 
Court of appeal, during any long intermiflion or receſs 
of Parliament; for the ſtatute further directs, „that if 
the dificulty be ſo great that it may not well be de- 
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Houſe of Commons, that all grants of ſublidies or par- 


4 
'F 
termined, without aſſent of Parliament, it ſhall be | | 
brought by the ſaid prelate, earls, and barons unto the 9 
next Parliament, who ſhall finally determine the ſame.“ | 
3 Comm. 53. g 4 
VI. (A) As the Houſe of Lords ſeem to be politically 4 
conſtituted, for the ſupport of the rights of the Crown ; N 


ſo the province of the Houſe of Commons is to ſtand 
for the preſervation of the People's liberties. The 
Commons, in making and repealing laws, have equal 
power with the Lords; and for laying taxes on the 
Subject, the bill is to begin in the Houſe of Commons. 
And as formerly the laying and levying of new taxes 
have cauſed rebeliions and commotions, this has occa- 
toned, (particularly aue 9 E. z,) when a motion has 
been made for a ſubſidy of a new kind, that the Com- 
mons have deſired a conference with thoſe of their 
ſeveral counties and places, whom they have repre- 
ſented, before they have treated of any ſuch matters. 
4 bit 34. 

It is the ancient indiſputable privilege and right of the 


n 


e 
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liamentary aids, do begin in their Houſe, and are firſt be- 
ſtowed by them; although their grants are not effec- 
tual, to all intents and purpoſes, until they have the aſſent 
of the other two branches of the Legiſluure. 4 7. 29. 
The general reaſon given, for this excluſive privilege of 
the Houſe of Commons, is, that the ſupplies are raiſed 
upon the body of the people, and therefore it is proper 
that they alone ſhould have the right of taxing them- 
ſelves. This reaſon would be unanſwerable if the Com- 
mons taxed none but themſelves; but it is notorious, that 
a very large ſhare of property is in the poſſeſſion of the 
Houle of Lords; that this property is equally taxable, 
and taxed, as that of the Commons; and therefore the 
Commons not being the e perſons taxed, this cannot 
be the reaſon of their having the e right of raifing and 
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modelling the ſupply. The true reaſon, ariſing from 9 
the ſpiric of our Conſtitution, ſeems to be this; the | 9 
Lords being a permanent hereditary body, created at 5 


pleaſure by the King, are ſuppoſed more liable to be in- 
flueneed by the Crown, and when once influenced, to 
continue io, than the Commons, who are a temporary K 
clective body, freely choſen by the people; it would there- 4 
fore be extremely dangerous to give the Lords any 
power of framing new taxes for the ſubject; it is ſuft- 
cient that they have a power of rejecting, if they think 


the Commons too laviſh or improvident in their grants, # 
But, fo reaſonably jealous are the Commons of this valu-- *Y 
able privilege, that herein they will not ſuffer the other = 
iloule to exert any power, except that of rejecting. They 65 


wil! pot permit the leaſt alteration or amendment to be 
made by the Lords to che mode of taxing the people by 
a money bill; under which appeliation are included all 0 
bills by whicn money is directed to be raiſed upon the 1 
Subject, for any purpoſe, or in any ſhape whatſoever ; N 
cither for the exigencies of Government, and collected 
trom the kingdom in general, as the land- tax; or for- 
private benefit, and collected in any particular diſtrict, # 
as by turnpikes, pariſh rates, and the lite. This rule is 1 
even extended to all bills for canals, paving, provition 


for the poor, and to every bill in which tolls, rates, or ? | 
duties are ordered to be collected; and alſo to all bills in 4 
which pecuniary penalties and fines are impoſed for 4 

3D. 2 ottences. 5 
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offences. 3 Hai/. 110. But perhaps it is carried beyond 
its original ſpirit and intent, when the money raiſed is 
not granted to the Crown. Vet Sir Matthew Hale men- 
tions one caſe, founded on the practice of Parliament in 


the reign of Henry VI. wherein he thinks the Lords may | 


alter a money bill; and that is, if the Commons grant a 
tax, as that of tonnage and poundage, for four years ; and 
the Lords alter it to aleſs time, as for zvo years; here, 
he ſays, the bill need not be fent back to the Commons 
for their concurrence, but may receive the royal aſſent 
without farther ceremony; for the alteration of the 
Lords is conſiſtent with the grant of the Commons. See 
Hale on Parliaments, 65, 6: YTear-Book, 33 Hen. 6, 17. 
But ſuch an experiment will hardly be repeated by the 
Lords, under the preſent improved idea of the privilege 
of the Houſe of Commons; and, in any caſe where a 
money bill is remanded to the Commons, all amend- 
ments in the mode of taxation are ſure to be rejected. 
And, even if the Commons deſire to agree with the 
amendment, the form is to reject the bill ſo amended by 
the Lords, and to bring in a zeww bi containing thoſe 
amendments, ſolely for the purpoſe of preſerving the 
privileges of the Commons. See pt. VII. Upon the 
application of this rule, there' have been many warm 


- conteſts between the Lords and Commons, in which the 


latter ſeem always to have prevailed. See many con- 
ferences collected by Mr. Hatſel, in his Appendix to the 
third volume, and particularly in Appendix D; the con- 
ference of 20 and 22 April 1671; the general queſtion is 
debated with infinite ability on both tides, but particu- 
larly on the part of the Commons, in an argument, drawn 
up by Sir Heneage Finch, then Attorney General; and 


who there anſwers the caſe alluded to by Hale from the 


Year-Book. 


VI. (B) 1. Ix the election of knights, citizens, and bur- 


geſſes, to repreſent the counties, cities, and boroughs of 
the kingdom, conſiſts the exerciſe of the democratical part 
of the Britiſb Conſtitution : the only true Sovereignty of the 
People being ſhewn in their choice of their repreſentatives. 
This choice is, therefore, a matter of ſuch high import- 
ance, to the preſervation of rational freedom, that the 
laws have very ſtrictly guarded againſt any uſurpation 
or abuſe of this power by many ſalutary proviſions ; 


which ſhall be here conſidered according to the diviſion 


of the ſubje& made at the beginning of this article, 
The true reaſon of requiring any qualification, with 
regard to property in voters is, to exclude ſuch perſons as 
are in ſo mean a ſituation, that they are eſteemed to have 
no will of their own. If theſe perſons had votes, they 
would be tempted to diſpoſe of them under ſome undue 
influence or other. 'This would give a great, an artful, or 
wealthy man a larger ſhare in elections than is conſiſtent 
with general liberty. If it were probable that every 
man would give his vote freely, and without influence of 
any kind, then, upon the true theory and genuine prin- 
ciples of liberty, every member of the community, how- 
ever poor, ſhould have a vote; in electing thoſe dele- 
gates, to whoſe charge is committed the diſpoſal of his 
property, his liberty, his life. But fince that can hardly 
| be expected in perſons of indigent fortunes, or ſuch as 
are under the immediate dominion of others, all popular 
States have been obliged to eſtabliſh certain qualifi- 
cations, whereby ſome who are ſuſpected to have no will 


of their own, are excluded from voting; in order to er 
other individuals, whoſe wills may be ſuppoſed inge. 
pendent, more thoroughly upon a level with each other, 
1 Comm. c. 2. p. 171. | 

This conſtitution of ſuffrages is framed vpon tlie 
wiſeſt pripciple ; ſteering between the two extremes of 
too much regard to property on the one hand, or to 
mere numbers on the other. Only ſuch perſons are 
entirely excluded from being electors as can have ng 
will of their own; there is hardly a free agent to be 
found who is not, [or may not if he pleaſes,] be entitled 
to a vote in ſome place or other of the kingdom. Nor 
is comparative wealth or property entirely diſregarded in 
elections; for though the richeſt man has only one vote 
at one place, yet if his property be at all diffuſed, he 
has probably a right to vote at more places than one, 
and therefore has many repreſentatives. This, {ays 


 BlackRone, is the ſpirit of our Conſtitution ; not that it 


is, in fact, quite ſo perfect as defcribed ; for, he can- 
didly adds, if any alteration might be wiſhed or ſug. 
geſted in the preſent frame of Parliaments, it ſhould be 
in favour of a more complete repreſentation of the 
people. 1 Comm. c. 2. p. 171. Perhaps this has bcen al. 
ready, in ſome degree, accompliſhed ; and as one ſtep to- 
wards it, and more particularly in order to preſerve tle 
right of election as much as poſlible from being made 
the inſtrument of undue influence, it is enacted by Var. 
22 Geo. 3. c. 41, that no perſon employed in managing 
or collecting the duty of exciſe, cuſtoms, ſtamps, alt, 
windows, or houſes, or the revenue of the poſt- office, 


| ſhall vote at any election; and if ſuch perſon preſumes 


to vote, he ſhall forfeit 1001. This act does not extend 


to ffeehold offices granted by letters patent. 


(a). To conſider, therefore, #r/?, the qualifications of 
Electors of Knights of the Spire; or as they are more com- 
monly termed, Members for the Counties. 

By fats. 8 H. 6. c. 7: 10 H. 6. c. 2; (amended by 
Hat. 14 Geo. 3. c. 58, which made the redence of the 
electors and the elected in their reſpective counties. 
cities, and boroughs no longer neceſſary;) the knights of 
the ſhire ſhall be choſen by people, whereof every man 


ſhall have freehold, to the value of 405. by the year- 


within the county; which, by ſubſequent ſtatutes, is to be 
clear of all charges and deductions, except parliamentary 
and parochial taxes. 

The fat. 7 & 8W. z. c. 25, requires, that every 
freeholder ſhall Te an oath that he is a freeholder of 
the-county, and has freehold lands or hereditaments of 
the yearly value of 405. lying at ſuch a place, within 
the ſaid county, and that he bath not before polled at 
the election. | 8 

The voter's evidence of the value muſt, therefore, be 
received at the poll ; but it is not concluſive, and may be 
contradicted by other evidence, upon a ſcrutiny, or 
before a committee. The fat. 7 & 8 V. z. c. 25, ex- 
preſsly declares, that public taxes are not to be deemed 


| charges payable out of the eſtate; and therefore it 


might be thought to be the plain and obvious con- 
ſtruction of the act, that wherever a freeholder has 
an eſtate which would yield him 4os. before theſe taxes 
are paid, or for which he would receive-a rent of 4. 
if he paid the taxes himſelf, he would have a right 


to vote: yet an clection- committee of the Hovſe o. 


Commons 


Commons [ſee pot VI. (B) z.] has decided, that 
where a tenant paid a rent, leſs than 405. but paid paro- 
chial taxes, which, added to the rent, amounted to more 
than 40s. the landlord had no right to vote. 2 Lud. 475. 
Two committees have held that the intereſt of a mort- 

age is a charge, whicn, if it reduces the value under 
40s. takes away the vote; though there is an interme- 
diate deciſion of a committee in which the contrary 
was held. 


The Knights of Shires are the repreſentatives of the 


jandholders or landed intereſt of the kingdom; their 
electors muſt therefore have eſtates in lands or tene- 
ments within the county repreſented ; theſe eſtates muſt 
be freehold, that is, for term of life at leaſt ; becauſe 
beneficial leaſes for long terms of years were not in ule 
at the making of theſe ſtatutes; and copybolders were 
then little better than villeins, abtolutely dependent on 
their lords, This freehold muſt be of 4os. annual value; 
becauſe that ſum would, at the time of paſſing the ſta- 
tutes, with proper induſtry, furniſh all the neceſſaries of 
life, and render the freeholder, if he pleaſed, an independ- 
ent man. 1 Comm. 172. So that it ſhould ſeem the firſt 
ſtep towards a parliamentary reform, would be rather 
to reſtrain, than enlarge, the qualifications of electors; 
405. per ann. in the time of ſen. 6, being equal to 20/. 
er more, of the preſent day, A conſideration not much 
adverted to, at leaſt not brought forward, by thoſe who 
ſeem very anxious to new-model Parliament, according 
to its antient conſlitution. | 

The other leſs important qualifications of the electors 
for counties, in England and Hales, may be collected from 
the following ſtatures, wiz, fats, 7 8 NM. 3. c. 25: 

10 Ann. c. 23: 2 Geo. 2. c. 24: 18 Geo. 2. c. 18: 19 
Geo. 2. c. 28: 31 Geo. 2. c. 14: 3 Geo. 3. c. 24: 20 
Geo. 3. c. 17: and 30 Ges. 3. c. 35. Theſe ſtatutes direct; 

That no perſon under twenty-one years of age, ſhall be 
capable of voting for any member. This extends to 
all forts of members, as well for boroughs as counties, 
as does alſo the next, r. 

'That no perſon convicted of perjury, ſhall be capable 
of voting in any election. 

That no perſon ſhall vote in right of any freehold, 
granted to him fraudulently, to qualify him to vote. 
Fraudulent grants are ſuch as contain an agreement to 
re · convey, or to defeat the eſtate granted; which agree- 
ments are made void, and the eſtate is abſolutely veſted 
in the perſon to whom it is ſo granted. And every per- 
ton who ſhall prepare or execute ſuch conveyance, or 
who ſhall give his vote under it, ſhall forfeit 401. Star, 
10 A. e. M $ tc, 

To guard the better againſt ſuch frauds, it is farther 
provided, that every voter ſhall have been in the actual 
poſſeſſion or receipt of the profits of his freehold, to his 

0*n ule, for twelve calendar months before; except it 
came to him by deſcent, marriage, marriage-ſettlement, 
will, or promotion to. a benefice or office. 

That no perſon ſhall vote, in reſpe& of an annuity or 
rent-chafge, unleſs regiſtered with the clerk of the 
peace twelve calendar months before. Such annuity or 
rent-charge to be iſſuing out of a freehold eſtate ; and 
it accrues or devolves, by operation of law, within a 
year before the election, a certificate of it to be entered 
with the clerk of the peace, before the Frit day of the 
election, Sat. 3 Geo, 3. c. 24: Heywws 145 
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That in mortgaged or truſt-eſtates, the perſon in 
poſſeſſion, under the above-mentioned reſtrictions, ſhall 
have the vote. — 

That only one perſon ſhall be admitted to vote for any 
one houſe or tenement ; to prevent the ſplitting of free- 
holds, and multiplying votes for election purpoſes. But 
this does not extend to caſes which ariſe from operation 
of law, as deviſes, deſcents, Sc. As if an eſtate ſhould 
deſcend to ary number of females, the huſband of each 
would have a right to vote, if his intereſt amounted tg 
40s. a year. And, by fat. 20 Ceo, 3. c. 17. 4 12, a huſ- 
band may vote for his wife's right of dower, without an 
actual aſſignment of it by metes and bounds. It may 
happen that two or more votes may be given, ſucceſſively, 
for the ſame eſtate or intereſt, at the ſame election; as 
where a freeholder votes and dies, his heir or deviſee 
may afterwards vote at the ſame election. And it ſeems 
to be generally true, that where no length of poſſeſſion 
is required, by any act of Parliament, the elector may be 
admitted to vote, though his right accrued fince the 
commencement of the election. 1 Doug/. 272: 2 Lud 427. 

That no eſtate ſhall qualiſy a voter, unleſs the eftate 
has been, at all events, aſſeſſed to ſome land-tax aid for 
at lealt twelve months next before the election; and, for 
ſix months before the election, either in the name of the 
voter, or his tenant, or of the tenant actually occupying 
the ſame; but if he has acquired it by marriage, de- 
ſcent, or other operation of law, in that caſe it muſt 
have been affeſſed to the land- tax, within two years be- 
fore the election, either in the name of the predeceſſor, 
or perſon through whom the voter derives his title, er 
in the name of the tenants of ſuch perſon, or in the 
name of the tenant actually occupying the ſame. And 
lee fat. 30 Ges 3. c. 35; by which it is provided, that 
a perſon may vote for lands, &c. aſſeſſed for fix months 
in his own (i. e. the voter's) name, or for lands coming 
by deſcent, Sc. aſſeſſed within two years in the name of 
his predeceſſor, Sc. though the nams of the tenant is not 
men!ioxed, And a perion may vote for lands, aſſeſſed for 
ſix months in the name of the actual tenant, though the 
name of the water, or his predeceſſor, Sc. is not mentioned, 
The ſtatutes do not extend to fee-farm rents, (duly re. 
giltered and iſſuing out of aſſeſſed lands,) chambers in 
Inns of Courts, or ſeats belonging to public offices, which 
are not uſually aſſeſſed to the land-tax: 

That no tenant by copy of Court- roll ſhall be per- 
mitted to vote as a freeholder. See title Copyhold, 

(5). The Elecbors of Citizens and Purgeſſes are ſuppoſed 


to be the mercantile part, or trading intereſt, of the king- 


dom. But as trade is of a fludtuating nature, and ſel- 
dom long fixed in a place, it was formerly left to the 
Crown to ſummon, pro re natd, the moſt flouriſhing towns 
to ſend repreſentatives to Parliament. So that as towns 
increaſed m trade, and grew populous, they were ad- 
mitted to a ſhare in the Lepiſlature. But the deſerted 
boroughs continued to be ſummoned, as well as thoſe ta 


whom their trade and inhabitants were transferred; ex- 


cept a few, which petitioned to be eaſed of the expence, 
then uſaal, of maintaining their members; 4s. a day 
beipg allowed for a knight of the ſhire, and 25. for a 
citizen or burgefs ; which was the rate of wages efta- 
bliſned in the reign of Fi III. 4 In. 16. Hence 
the members for horoughs now bear above a quadruple 
proportion to thoſe for counties ; and the number of par- 
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Vament-men is increaſed fince PFeorreſeue's time, in the 
reign of Eonry VI. from 00 to upwards of 500, ex- 
ciulive of thoſe for Scotland. The Univerſities were in 
general rot empowered to ſend burgetles to Parliament; 
though once in 28 E. 1, when a Parliament was fum- 
moned to conſider the King's right to Scalaud, there 


| 


were iſſued writs which required the Univeriity of Ox- 
ford to ſend up four or five, and that of Cambridge two 
or three, of their moſt diſcreet and learned lawyers for 
that purpoſe. Prynne Parl. Writs, i. 345. But it was 
King James I. who indulged them with the permanent | 
privilege, to ſend conſtantiy two of their own body, to | 
ſerve for thoſe ſtudents, who, though uſeful members of | 
the community, were neither concerned in the landed | 
nor the trading intereſt; and to protect, in the Legiſ- 
lature, the rights of the Republic of Letters. 1 Comm. | 
c. 2. p. 174. | 

Mr. Chri/ian, in his note on the above paſſage, quotes 
Prynne, to ſhew that the wages formerly given to | 
members of Parliament had no other origin than that | 
Principle of natural equity and juſtice, gu? /entit commodun 

ſentire debet et onus. Mr. Chriſtian ſuggeits, that repre- 
ſentation, at the firſt, was nothing more than the attendance 
of part of a number who were all individually bound to 
attend, and where the attendance of the reſt was dil- 
pented with: and as all were under the ſame obligation 
ro render this ſervice, and it was left to themſelves to de- 
termine which of them ſhould undertake it, it became 
equitable, that all ſhould contribute to the expence and 
inconvenience incurred. Prynue ſays, the firſt writs de 
expenſis militum, Ic. are coeval with our Kings“ firlt 
writs of ſummons to ele& and fend knights, citizens, and 
burgeſſes to Parliament, wiz. anno 49 Hen. 3; before 
which there are no memorials of either of thoſe writs, 
Theſe expences were reduced to. the certainty above- 
mentioned, of 25. and 4s. per day, in the 16th of E. II; 
though there are ſome inſtances where a leſs ſum was 
allowed; and even one in 3 E. 4, 1463, where Sir n 
Strange, the member for Daunwich, agreed to take a 
cade and half a barrel of herrings as a compoſition for 
his wages. Glanv. Rep. Pref. p. 2 3. 

Andrew Marvell, member for Hull, in the Parliament 
after the Reſtoration, was, it is ſaid, the laſt member 
who received theſe wages; 2nd they were formerly of 
io much conſequence, that many borougns petitioned to 
be excuſed from ſending members to Parliament, on ac- 
count of the expence. Prya. an 4 Inſt. 32. And from 
33 E. z, uniformly through the five ſucceeding reigns, 
the Sheriff of Lancaſbire returned, that there were no 
cities or boroughs in his county that ought or were 
uſed, or could, on account of their poverty, ſend any ci- 
tizens or burgeſſes to Parliament. 1 Comm. c. 174, in u. 

From theſe exemptions, and from new creations, by 


royal chafter, which commenced in the reign of Ed. IV; 
who, in the 17th year of his reign, granted to the borough 
of Wenlock the right of ſending one burgeſs to Par- 
Jiament, Sim. 97; the number of the members of the 
Houſe of Commons perpetually varied. Charles II. in the 
29th year of his reign, granted, by his charter, to Neww- 
arb, the privilege of ſending repreſentatives to Parlia- 
ment; and this was the laſt time that this prerogative of 
the Crown was exerciſed. 1 Dougl. El. 69. Since the 
beginning of the reign of Heury VIII. the number of 


the repreſentatives of the Commons 1s nearly doubled ; 
| 2 | 


for in his firſt Parliament the Houſe corſiſted only of 
298 members: it does not appear that any place hz; 
loſt its right, of ſending repreſentatives to Parliament, 
ſince chat time; and 250 nave ſince been added by act of 
Parliament, or by the King's charter, either creating 
new, or reviving old, boroughs, The Legiſlature added, 
27 tor Wales, by far. 27 Heu. 8. c. 20; 4 for the county 
and city of Chc/ter, by flat. 34 Hen. 8. c. 13; 4 for 
the county and city of Durham, by fat. 25 Car. 2. 
©. 9; and 45 for &9/2rd, by the act of union; in all Ce; 
and 130 have been added by charter. 

The number of the Houte of Commons may he tated 
thus: | 


ry * 
34 8 


In the firſt Parliament of ,. VIII. 298 YMenmb, 

Created fince by ſtatute - - - - 80 

Created or reſtored by charter, wiz. 558 
by Hen. VIII. 4: by Ed. VI. 48: 180 


Mary, 21: Eli. 60: Fac 

I. 18: Car. II. 2. : 

The right of election in boroughs is various; devend. 
ing entirely on the ſeveral charters, cuſtoms, and conki- 
tutzons of the reſpective places, which have occaſioned 
infinite diſputes. In ſome meaſure to prevent this evil, 
the fat. 7 8 V. z. c 7, enacted, that the determi. 
nation of the Houſe of Commons, (the old judicature in 
caſes of conteſted elections,) as to the right of cleciion, 
ſhould bind the returning otiicer, in taking the poll, 
That ſtatute was enlarged by fat. 2 Geo. 2. . 24; by 
the 4th ſection of which the lait determination of the 
Houſe of Commons was declared to be final. The ſa— 
tutes which eſtabliſhed the modern judicature ot election- 
committees, did not transfer to them the fame power of 
ſpecially determining on the right of election; but 5. 
fats. 28 Geo. 3. c. 5 2. 4$26—30: 34 Geo. 3. c. $3, ſuc 
committees are inveited with the power of binding, 
their deciſion, the right of election; and of appointing + 
returning officer where the right is litigated; ivbject to 
an appeal, by petition to the Houſe within fourteen Jay: 
after the commencement of the next ſeilions, and n: 
otherwiſe. Such petition to be reterred to another 
committee of the Houſe, to be choſen according to th: 
regulations of the ſaid ſtatutes, Ine determination 0! 
ſuch appellate committee, (cr of the firſt committee, if 
not appealed againſt,) is now, therefore, concluſive in al 
ſubſequent elections. See 2%. 3. 

By fat. 3 Geo. 3. c 15, no freeman of any city or bo- 
rough (other than ſuch as claim by erb, marriage, ©! 
fervitude) ſhall be entitled to vote therein, unleſs be bath 
been admitted to his freedom twelve calendar mori: 
before. This is called the Durham Act, and it was occa- 
ſioned by the Corporation of Durham having, upon 12 
eve ot an election, in order to ſerve one of the candidates, 
admitted 215 honorary freemen. Some corporat.01s 
have the power of admitting lionorary freemen, . 
perſons who, without any previous claim or preteniion, 
are admitted to all the franchiſes of the corporation, 
The Durham Act is confined to perſons of that deſcrip- 
tion ſolely. It has frequently been contended, that 1: 
honorary freemen are created for the occaſion, that is, 
merely for an election purpoſe, it is a fraud upon the 
rights of election; and that, by the Common Law, as in 
other caſes of fraud, the admiſſion and all the conle- 
quences would be null and void; that within the year, 
by the ſtatute, fraud was preſumed; but that after that 

time, 


I. 27: Car. 


Dv 


ime, the ſtatute left the neceſſity of proving it upon 
thoſe who imputed it. But in the Bedford caſe, the 
committee were clearly of opinion, that the objeQion of 
occaſionality did not lie againſt freemen made above a 
year before the election. 2 Dougl, El. 91. As to the 
right of election in the borough of New Shoreham, fee 
feat, 11 Geo. 3. c. 553 and in the city of Coventry, flat. 
21 Geo. 3. c. 54. : > f 

No length of poſſeſſion is required from voters in 
burgage-tenure boroughs, There are about 29 bur- 
gage-tenure boroughs in Exglaud. 1 Beugl. 224. In 
theſe the right of voting is atinexed to ſome tenement, 
houſe, or ſpot of ground, upon which a houte in antient 
times has ſtood. Any number of theſe burgage-tenure 
eltates may be purchaſed by one perſon, which, at any 
ume before a conteſted election, may be conveyed to fo 
many of his ſends, who would each in conſequence 
ave a right to vote. 

By flat. 26 Ges. 3. c. 100, it is enacted, that in bo- 
roaghs, where the houſebolders or inhabitants of any de— 
ſcription claim to elect, no perfon ſhall have a right to 
vote as ſuch inhabitant, unleſs ke has attually been reſi- 
dent in the borough, fix months previous to the day on 
which he tenders his vote. 

By flat. 13 Gee. 2. c. 20, the ſtatutes for preventing 
ſraudalent conveyances to multiply votes on electing 
knights of ſhires, (ſce ante a,) are made to extend to 
lands or tenements, for which any perſons ſhall vote for 


| the election of members to ſerve in Parliament for any 


city or town, tat is a county of itſelf; and if any perſon 
votes at ſuch election as a frecholder, not having bis 
eſtate a year before, he is liable to the penalties impoſed 
on unqualified voters at county elections. 

It has been already obſerved, that the queſtion who 
are or ought to be the electors in boroughs, hath very 
much exerciſed the Prizz/h Houſe of Commons: Au 
22 fac. 1, it was reſolved, that where there is no char- 
ter or cuſtom to the contrary, the election in boroughs 1s 
to be made by all the houſeholders, and not frecholders 
only: and in a queſtion whether the Commons, or the capi- 
tal burgeſſes ot a certain borough in Liucolnſpire, were the 
clectors of members of Parliament, a 4 Car. 1, it was 
agreed, that the election of burgeiles, in all boroughs, did 
ci common right belong to the commoners ; and that no- 
thing could take it from them but a preſcription and con- 
f.ant uſage beyond the memory of man. It has been 
holden, that the commonaldies of cities and burghs are 
Ony the ordinary and lower ſort of citizens, borgeſſes or 
1eemen; and that the right of election of burgeſtes to 
Parliament in all boroughs, belongs to the commoners, 
1. the ordinary burpeJes or freemea; and not the 
Mavor, Aldermen, and Common Council; Lough the 
meaning of the words communitates crvitaturm I Lurga- 

las always ſignilled, rigbily underſtood, the Mayer, 
Wdermen, and Common Council, where they were to 
be found ; or the ſteward or builitf, and capital bur- 
es, Ot, the governing parts of cities and towns, 
| e [never they were governed, or titles 
Ted. Lito 
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by the Houſe of Commons. 4 /. 47, 8. Others upo:: 
certain ſtatutes, And from theſe it appears, 

That they muſt not be aliens born, or minors. 

They mult not be any of the twelve Judges, becauſe 
they fit in the Lords“ Houſe. But perſons who have 
judicial places in the other Courts, ecclefiaftical or civil, 
are eligible. 4 [nf. 47. Nor of the Clergy ; the reaiou 
aſligned for which is, that they might fit in the con- 
vocation. Nor perſons attainted of treaſon or felony, for 
they are unfit to fit any where. 4 2. 47 : 1 Comm. 175. 

With reſpect to the Clergy, their right or capacity of 
ſittiag ia Parliament ſeems yet diſputable; and Mr. CH- 
nin bis notes on this paſlage of the Commentar ies, brings 
many arguments and authorities to prove, that as they 
are now allowed to be ele, in fight of their glebe, they 
are certainly eligible as members. In the cafe of New- 
Fort, d. D. 1785, it was determined, by an election- com- 
mittee, that a gentleman regularly admitted to deacon's 
orders was capavle of being elected. 2 Lud. 269. And in 
the time of Richard II, there is a memorable inftance of 
a cleryyman, who ſignalized himſelf in the Houle of 
Commons, Sir 7 Lamas Haxey, clerkx. He brought in a 
bill, which paſſed the Commons, to leſſen the expences of 
the King, and to remove Je, and ladies from the 
Court; a proceeding whicn was then conſidered as 
trealonable, See Ret. Parl. 20 R. 2. p. 10, 23. Mr. Cori/- 
tian adds, that the reaſon why the Clergy, having no 
other lands than their glebes, never voted nor were 
elected in ancient times, ſeems not in any degree to de- 
pend eicher upon taxation or the convocation, but to be 
ow ing folely to the tenure of their glebe land, viz. 
Frantalmoign ; which exempted them from attendance on 
the Courts of the King, Lords, and Sheriffs. 2 Come. 
101. And even if they held other lands, holy orders 
exempted them by the Common Law from ſecular ſer- 
vices and temporal offices ; and this was confirmed by 
Mazza Charta, and the ſtatute of Maribridge. 2 Inft. 
3, 121. This was an exemption, and not an exclution 


but what are now important rights were originally con- 


ſidered as duties and burdens ;+it is not, therefore, ſtrange 
that the Clergy ſhou!d avail themſelves of this privi- 
lege, till the dis- uſer become regarded as an incapacity. 
1 Comm. 175, 7. 

t'o this may be added, that as attendance of this na- 
ture 15 for the ſervice of the public, the whole nation 
has ſuch an interett therein, that tae King cannot grant 
an exemption to any perſon from being elected as a 
knight, citizen, or burgeſs in Parliament; and for that 
elections ought to be free. 29 Hen. 6. And perſons who 
are eſigible might formerly in all e2fes, and may ſtill ia 
iome, be compelled to ſerve ia Parliament againſt their 
conſent, Sze 1 Deng. El. Ca. 284. See feſt, next page. 
as being returniag otticers. Bro, Ar. title Parliament 7: 

FParl. 114. But Sherills of one county are eligible 
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itſelf, and is as independent of 7ſampire as of any 
other county. 4 Doug. 87. It ſeems that the expreſſion, 
that Sheriffs of one county are eligible to be knights 
of another, is too confined; as they may be alſo members 
for any city or borough not in tie county for which 
they are Sheriffs. 

In ſtrictneſs, all members ought to have been inha- 
bitants of the places for which they are chofen. Stats. 
i Hen, 5. c. 1: 23 Hen. G. c. 15; but this having been 
long diſregarded, was at length entirely repealed, as 
has already been mentioned, by //at. 14 Geo. 3. c. 58. 

No perſons concerned in the management of any 
duties or taxes, created ſince 1692, (except the commiſ- 
koners of the treaſury; fat. 5 C6 N. & M. c. 73) 
nor any of the officers following, wiz, commiſſioners of 
prizes, tranſports, ſick and wounded, wine licences, navy 
and victualling; ſecretaries, or receivers of prizes; comp- 
trollers of the army accounts; agents for regiments; go- 
vernors of plantations, and their deputies; officers of 


Minorca or Gibraltar; officers of the exciſę and cuſtoms;. 


clerks or deputies in the ſeveral offices of the treaſury, 
exchequer, navy, victualling, admiralty, pay of the army 
or navy, ſecretaries of ſtate, ſalt, ſtamps, appeals, wine- 
licences, hackney-coackes, hawkers, and pedlars ; nor 
any perſons that hold any new office or place of profit 
under the Crown fince 1705; are capable of being 
elected or fitting as members. See flats. 11 & 12 W. z. 
"6.2: 12 & 1317, z. c. 10: 6 Aun. c. 7: 15 Geo. 2. c. 22. 

All the perſonas enumerated above are utterly inca- 

pable of fitting in the Houſe of Commons, whilſt they 

continue in their reſpective ſituations. - But by Par. 15 
Geo. 2. c.22.4 3, the treaſurer or comptroller of the 
navy, the ſecretaries of the treaſury, the ſecretary to the 
Chancellor of the Exchequer, ſecretaries of the Admi- 
ralty, under-ſecretary to any of the ſecretaries of ſtate, 
deputy pay-maſter of the army, and perſons having an 

office or employment for life, or during good behaviour, 
are expreſsly excepted from the prohibition, and are 
therefore eligible, 

The office or truſt of a member of Parliament cannot 
be reſigned ; and every member is compellable to diſ- 
charge the duties of it, unleſs he can ſhew ſuch cauſe as 
the Houſe, in its diſcretion, will think a ſufficient excuſe 
for his non-attendance, upon a call of the Houle; the 
only way, therefore, of vacating a ſeat, 1s by accepting 
a ſituation, in conſequence of which the law declares his 
ſeat vacant. So where members wiſh to vacate their 
ſeats ard retire from Parliament, it is now uſual for the 
Crown to grant them the office of the ſtewardſhip of the 
Chiltern Hundreds, Mr. Hat/e/ obſerves, “ that the prac- 

tice of accepting this nominal office, which began (he 
believes) only about the year 1750, has been now ſo long 
acquieſced in, from its convenience to all parties, that it 
would be ridiculous to ſtate any doubt about the legality 
of ſuch a proceeding ; otherwiſe (he believes) it would 
be found very difficult, from the form of theſe appoint- 
ments, to ſhew that it is an office of profit under the 
Crown.” 2 Ha!/. 41. It is obſervable, that the words of 
the act are, ©* office, or place of profit; perhaps, there- 
fore, it is ſufficient if the office is new, though not of 
profit, for in another part of the act the words office of 
profit are uſed : the diſtinction may ſeem trifling, but for 
a good purpoſe it may be applicable. This mode of 
vacating a ſeat has been repeatedly denied to ſuch mem- 

11 


bers as, for any offences, are liable to expulſion from Par. 
liament : and would thus wiih to avoid the diſgrace of 
ſuch expulſion. 

No perſon having a penſion under the Crown uri, 
pleaſure, or for any term of years, is capable of being 
elected or ſitting. Sr. G Aun. c. 7: 1 Geo. 1. Gl. 2. c. 5, 

If any member accepts an office of profit under the 
Crown, which was in exiſtence prior to 1705, except an 
officer in the army or navy accepting a new commiliion, 


re- elected. Stat. 6 Ann. c. 7. 20. 

All knights of the ſhire ſhall be actual knights, or ſuch 
notable eſquires and gentlemen as have eſtates {uficie; 
to be knights, and by no means of the degree of yeo. 
men. Stat. 23 Hen. 6. c. 15. This by the at. 4. 
militibus, 1 E. 2, was 20l. a year, and put in ſorce 
againlt thoſe who had 4c/. a year till 10 Car. 1. c. 16, 
But it is now reduced to a certainty, by ordaining, 

That every Knight of a Shire ſhall have a clear eflate 
of freehold or copyhold, or mortgage, it the mort. 
gagee has been ſeven years in poſſeſſion, to the value of 
oO. per annum; and every Citizen and Burgeſs to the 
value of 3007; except the elcei. ſons of Peers, and of 
perſons qualified to be knights of ſhires, and except the 
members for the two Univerſities. Szat. g nn. c. 5. 

This ſomewhat balances the aſcendant which che by. 
roughs have gained over the counties, by obliging the 
trading intereſt to make choice of landed men; and 
of this qualification the member muſt make oath, aud 
give in the particulars in writing, at the time of his 
taking his ſear. | 

By flat. 22 Geo, 3. c. 45, no contractor with the off. 
cers of government, or with any other perſon for the ſer- 
vice of the public, ſhall be capable of being elecied, or of 
ſitting in the Houſe, as long as he holds any ſuch con- 
tract, or derives any benefit from it. But this does not 
extend to contracts with corporations, or with companies, 
which then conſiſted of ten partners; or to any perſon to 
whom the intereſt of ſuch a contract ſhall accrue by 
marriage or operation of law, for the firſt twelve months, 
And if any perſon diſqualified by ſuch a contract ſha! fit 
in the Houle, he ſhall forfeit 5001. for every day; aud if 
any perſon who engages in a contract with government 


ſhall forfeit 500. to the proſecutor. 

With the exception of theſe ſtanding reſtrictions ard 
diſqualifications, every Subject of the realm is eligible of 
common right; though there are inſtances wherein per- 
ſons, in particular circumſtances, have forfeited that com- 
mon right, and have been declared ineligible for hat 
Parliament, by a vote of the Houſe of Commons; (lee 
ante ;) or for ever, by an act of the Lepillature. Sa“. 
7 Geo. 1. c. 28. But it was an unconſtitutional prohi- 
bition, which was grounded on an ordinance of tle 
Houſe of Lords, and inſerted in the King's writs, for tne 
Parliaments holden at Coventry, 6 Henry 4, that no 
apprentice or other man of the lay ſhould be elected x 
knight of the ſhire therein. 4 1. 10, 48: Prynie's Plea 


fer Lords 379: 2 Whitelccke 359, 368: Pryineon 4 Inst. 13. 


In return for which our law books and hiſtorians have 


branded this Parliament with the name of Paritamentim in- 
doctum, or the lack- learning Parliament. And Sir Z. Cote 
obſerves, with ſome ſpleen, that there was never a good 


law made thereat. / aH. A. D. 1405: 4 bit. 48. 


his feat is void; but ſuch member is capable of being 


admits any member of Parliament to a mare of it, he 
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It is ſaid by ſome writers, that in ancient times the 
King hath nominated the very perſons to be re- 
turned, and did not leave it to the election of the peo- 
2 ul. And among the Parliament writs 14 Elix. there 
appears to be an appointment and return of burgeſſes 
by the Lord of a town, Sc. But theſe are ſingle in- 
ſtances in their kind. Dic. 


Tux METHOD of proceeding in Elections is regu- 


lated, from firſt to laſt, by the law of Parliament, and a 
vaſt variety of ſtatutes; the effect of which is given in 
the enſuing columns, the proviſions of the ſeveral ſta- 
tutes being blended together. The following are the 
ſtatutes on which this abridgment is founded, viz. Stats. 
7 H. 4. c. 15: 8H.6.c.7: 23 H. 6. c. 14: 2W.S M. 
ft. 1. c. 7: 5 6 N. M. c. 20: 7 V. z. e. 4: 78 
8 /. z. cc. 7, 25: 10 C11 V. 3. c. 7: 12 C13 V. z. 
c. 10: 6 Ann. c. 23: 9 Ann. c. 5: 10 Ann. cc. 19, 33: 
2 Geo. 2. c. 24: 8 Geo. 2. c. 30: 18 Geo, 2. c. 18: 19 
Ges. 2. c. 28: 10 Geo. 3. c. 16: 11 Geo. 3. c. 42: 28 
Geo. 3. c. 52: and ſeveral others, which are occaſionally 
particularized, 7g 

In caſe of a new Parliament, as ſoon as it is ſum- 
moned by the King, the Lord Chancellor ſends his war- 
rant to the Clerk of the Crown in Chancery ; who there- 
upon iſſues out writs to the Sheriff of every county, for 
the election of all the members to ſerve for that county, 
and every city and borough therein. 

If a vacancy happens by the death, c. of any mem- 


ber duriog the ſitting of Parliament, the Speaker may, 


by order of the Houſe, ſend his warrant to the Clerk of 
the Crown; who thereupon proceeds as in other caſes 
where the warrant is ſent by the Lord Chancellor. And 
with regard to a vacancy happening by death or peer- 
age during the prorogation or recels of Parliament, the 


flat. 24 Geo. 3. ft. 2. c. 26, which repeals the former 


ſtatutes upon this ſubject, provides, that if, during any 
receſs, any two members give notice to the Speaker, by 


a certificate under their hands, that there is a vacancy 


by death, or that a writ of ſummons has iſſued under 
the great ſeal, to call up any member to the Houſe of 
Lords, the Speaker ſhall forthwith give notice of it to 
be iuſerted in the Gagette; and at the end of fourteen 
days after ſuch inſertion he ſhall iſſue his warrant to the 
Clerk of the Crown, commanding him to make out a 
new writ for the election of another member; but this 
ſhall not extend to any caſe where there is a petition de- 
pending for ſuch vacant ſeat ; or where the writ, for the 
election of the member ſo vacating, had not been re- 
turned fifteen days before the end of the laſt fitting of 
the Houſe z or where the yew writ cannot 1ſſue before 
the next meeting of the Houſe for the diſpatch of bu- 
ſineſs. And to prevent any impediment in the exe- 
cation of this act, by the Speaker's abſence from the 


kingdom, or by the vacancy of his ſeat, at the begin- 


ning of every Parliament he ſhall appoint any number 


of members from three to ſeven incluſive, and ſhall pub- 


hih the appointment in the Gazerte ; theſe members in the 
abſence of the Speaker ſhall have the ſame authority as 
is given to him by the ſlatute; theſe are the only caſes 
provided for by act of Parliament; for any other ſpecies 
ol vacancy, theteſore, no writ can iſſue during a receſs of 
Parliament, 


Vol. II. 


for which an inſtance is given in the 45th year of 


— 


Within three days, (or in the Ciaque-Ports within fx 
days, Va-. 10 11 V. z. c. 7,) after the receipt of this 
wiit out of Chancery, the Sheriff is to ſend his precept, 
under his ſeal, to the proper returning officers of the 
cities and boroughs, commanding them to ele& their 
members; and taoſe returning ofticers are to proceed 
to election within eight days from the receipt of che pre- 
cept, gi ag four days? notice of the ſame; and to return 
the perſons choſen, together wich the precept, to the She- 
riff. In the borough of New Shoreham in Sue, where- 
in certain ſreeholders of the county are entitled to vote 
by Hat. 11 Geo. 3. c. 55, the election muſt be within 
twelve days, with eight days? notice of the ſame. 

But elections of Knightsof the Shire muſt be proceeded 
to by the Sheriffs themſelves in perſon; and, according 
to former laws, at the next county Court after the deh- 
very of the writ, to be holden at the moſt uſual place in 
the county, If the county Court fell upon the day of 
delivering the writ, or within fix days after, the Sheriff 
might have adjourned the Court, and election, to ſome 
other convenient time, not longer than fixteen days, nor 
ſhorter than ten ; but he cannot alter the place without 
the conſent of all the candidates. Now, by flat. 25 
Geo. 3. c. 84, it is enacted, that the Sheriff having in- 
dorſed on the back of the writ the day on which he re- 
ceived it, ſhall, within two days after the receipt thereof, 
cauſe proclamation to be made, at the place where the 
enſuing election ought by law to be held, of a Hecial 
Ceunty-Court, to be there held for the purpoſe of ſuch 
election only; on any day, Sunday excepted, not later 
from the day of making ſuch proclamation than the 
ſixteenth day, nor ſooner than the tenth; and that he 
ſhall proceed on ſuch election, at ſuch ſpecial County- 
Court, in the ſame manner as if the ſaid election had 
been held at a County-Court, or at an adjourned County- 
Court, according to the former laws. And by Hat. 33 
Geo. 3. c. 64, all notices of the time and place of elec- 
tion of members of Parliament ſball be publicly given, 
at the uſual place, between eight in the morning and 
four in the — from October 25th to March 25th ; 


and, during the other half year, between eight in the 


morning and fix in the afternoon, 

And as it is eſſential to the very being of Parliament, 
that elections ſhould be abſolutely free, all undue influ- 
ence whatever upon the electors is illegal, and ſtrongly 
prohibited. As ſoon, therefore, as the time and place of 


election within counties, or boroughs, are fixed, all ſol- 


diers quartered in the place are to remove, at leaſt one 
day before the election, to the diſtance of two miles or 
more, and not to return till one day after the poll is 
ended, except in the liberty of Je/tminfter, or other reſi- 
dence of the Royal Family, in reſpect of his Ma jeſty's 
guards, and in fortified places; fat. 8 Geo. 2. c. 30. 83. 
Riots likewiſe have been frequently determined to make 
an election void. By vote alſo of the Houte of Com- 
mons no Lord of Parliament, or Lord Lieutenant of x 
County, hath any right to interfere in the election of 
Commoners ; and, by ſtatute, the Lord Warden of the 
Cinque-Perts ſhall not recommend any members there, 
If any officer of the exciſe, cuſtoms, ſtamps, or certain 
other branches of the revenue, preſume to intermeddle 
in eleQions, by perſuading any voter, or diſſuading 
bim, he forfeits 1001, and is diſabled to hold any office. 

3 E. Conſiſtently 
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Conſiſtently with the ſame principle alſo, it has been de- 
cided, that a wager between two eleQors, upon the ſuc- 
cels of their reſpective candidates, is illegal and void; 
for were it permitted, it would manifeſtly corrupt the 
freedom of elections. 1 Term Rep. 55. 

Indeed, however the clectors of one branch of the 
Legiſlature may be ſecured from any undue influence from 
Either of the other two, and from all external violence 
and compulſion; the greateſt danger is that, iu which them- 
ſelves co-operate, by the infamous practice of bribery 
and corruption; to prevent which it is enacted, that ng 
Candidate ſhall, after the date (uſually called the 72/e) of 
the writs; or after the ordering of the writs, that is, 
after the ſigning of the warrant of the Chancellor for 
iſſuing the writs, (Sn. 165 ;) or after any vacancy ; give 
any money or entertainment to his electors, or promiſe to 
give any, either to particular perſons, or to the place in 
general, in order to his being elected, on pain of being 


- Incapable to ſerve for that place in Parliament; that 


is, incapable of ſerving upon that election. This is 
provided by fat. 7 V. z. c. 4, commonly called the 
Treating-Act; and it has been decided by a committee, 
according to the plain and obvious meaning of the 
words of the ſtatute, that treating vacates the election 
only ; and that.the candidate is no way diſqualified from 
being re- elected, and fitting upon a ſecond return. 
3 Lud. 45 5. It has been ſuppoſed, that the payment of 
travelling expences, and a compenſation tor loſs of time, 
were not treating, or bribery, within this or any other 
ſtatute; and a bill paſſed the Houſe of Commons to ſub- 
ject ſuch caſe to the penalties impoſed by Hat. 2 Geo. 2. 
c. 24, upon perſons guilty of bribery. But this bill was 
rejected in the Houſe of Lords by the oppoſition of 
Lord Mansfeld, who ſtrenuouſly maintained that the bill 
was ſuperfluous ; that ſuch conduct by the laws in being 
was clearly illegal; and ſubject, in a Court of law, to the 
penalty of bribery. 2 Lud. 67. 

To guard againſt ſtill more groſs and flagrant acts of 
bribery, it is enacted by fat. 2 Geo. 2. c. 24, explained 
and enlarged by fats. 9 Geo. 2. c. 38: 16 Geo. 3. c. 11, 
that if any money, gift, office, employ ment, or reward, 
de given, or promiſed to be given, to any voter, at any 
time, in order to influence him to give or withhold his 
yote, as well he that takes as he that offers ſuch a bribe, 
forfeits 500/. and is for ever diſabled from voting and 
holding any office in any corporation ; unleſs, before 
conviction, he will diſcover ſome other offender of the 
ſame kind, and then he is indemnified for his own offence, 
But theſe ſtatutes do not create any Incapacity of fitting 
in the Houſe ; that depends ſolely upon the Treating-Act 
already mentioned. 205 

It has been held, that it is bribery if a Candidate 
gives an clector money to vote for him, though he after- 


wards votes for another. 3 Barr. 1235. And there can 


be no doubt but it would alſo be bribery in the voter; 
for the words of the Ratute clearly make the offence 
mutual. And it has been decided, that ſuch vote will 
not be available to the perſon to whom it may aſter- 
wards be given gratuitouſly; though the propriety of 
this deciſion has been queſtioned by reſpectable au- 
thority. 2 Doug. 4i0. An inſtance is given in 4 Dong. 
365, of an action in which twenty-two penalties, to the 
amount of 11,000/, were recovered againk ene defendant. 


4 


Beſides the penalties, thus impoſed by the Legiſlature 
bribery is a crime at Common Law, and punichable \s 
indictment or information; though the Court of Kin 1 
Bench will not in ordinary caſes grant an information 
within two years, che time within which an action may 


be brought for the penalties under the ſtatute. 3 Burr. 


1335» 1359. But this rule does not affect a proſecution 
by indictment, or information by the Attorney General: 
who in one caſe was ordered by the Houſe to proſe. 
cute two perſons who had procured themſelves to be re 

= err N 1 
turned by bribery, They were convicted and ſen. 


1 


tenced by the Court of Iung's Bench to pay each a 


line of 1009 marke, aud to be impriſoned tix months, 


4 Doug. 292. 

Undue inoence being thus endeavoured to be effec. 
tually guarded againſt, the election is to be proceeded 
to, on the day appointed; the Sheriff or other re. 
turning officer firſt taking an oath againſt bribery, and 
for the due execution of his office. The Candidates 
likewiſe, if required, muſt ſwear to their qualification, $ 
their election ſhall be void; and the electors in counties to 
theirs; and the electors both in counties and boroughe 
are allo compellable to take the Oaths of Allegiance and 
Supremacy, the Oath of Abjuration, and that againſt 
bribery and corruption. And it might not be amiſs, ſays 
Blackſtone, if the Candidates were bound to take the latter 
oath, as well as the former; which, in all probability, 
would be much more eftectual, than adminiſtering it ouly 
to the electors. | 

By flat. 34 Geo. 3. c. 73, in order to expedite the 
buſineſs at elections, the returning officers are enabled, 
on requeſt of the Candidates, to appoint perſons to admi- 
niſter to voters the Oaths of Allegiance, Supremacy, 
the Declaration of Fidelity, the Oath of Abjuration, and 
the declaration or affirmation of the effect thereof, pre- 
bi to their coming to vete; and to grant the voters 
certificates of their having taken the {aid Oaths; without 
which certificate the voters ſhall not be permitted to 
vote, if they are required to take the Oaths, | 

By Hat. 25 Geo. 3. c. 84, all elefors for cities and 
boroughs ſhall ſwear to their name, addition, or profel- 
ſion, and place of abode ; and alſo, like freeholders in 
counties, that they believe they are of the age of twen- 
ty-one, and that they have not been polled before, at 
that election. And by the ſame ftatute it is enacted, 
that if a poll is demanded at any election for any county 
or place in Ergland or Wales, it ſhall commence either that 
day, or at the fartheſt upon the next, and ſhall be con- 
tinued from day to day (Sundays excepted) until it be 
finiſhed ; and that it ſhall be kept open ſeven hours at 
the leaſt, each day, between eight in the morning and 
eight at night. But ſhould it be continued to the 15th 
day, then the returning officer ſhall cloſe the poll at or 
before three o'clock in the afternoon, and ſnall imme- 
diately, or on the next day, publicly declare the names 
of the perſons who have a majority of votes; and hs 
Mall forthwith make a return according!y, unleſs a ſcru- 
tiny is demanded by any Candidate, or by two or more 


of the electors, and he ſhall deem it neceſſary to grant 


the ſame; in which caſe it ſhall be lawful for him to 
proceed thereupon ; but ſo as that, in ail caſes of a ge- 
neral election, (i. e. on the calling a new Parliament,) if 
he has the return of the writ he mall cauſe a return of 
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the members to be filed in the Erown-office on or before | 


the day on which the writ 1s returnable: If he is a re- 


turning officer acting under a precept, he ſhall! make a 


return of the members at leaſt fix days before the day of 
the return of the writ. But if it is not a general election, 
then, in caſe of a ſerutiny, a return of the member ſhall be 
made within thirty days after the cloſe of the poll; upon 
a ſcrutiny the returning officer cannot compel any. witneſs 
to be ſworn, though the ſtatute gives him power to ad- 
miniſter an oath to thoſe who conſent to take it. 

The election being cloſed, the returning officer in bo- 
roughs returns his precept, to the Sheriff; with the names 
of the perſons elected by the majority: and the Sheriff 
returns the whole,-together with the writ for the county, 
and the names of the Knights elected thereupon, to the 
Clerk of the Crown in Chancery, before the day of 
meeting, if it be a new Parliament; or within fourteen 
days 4 the election, if it be an occaſional vacancy; and 


this under penalty of 50. If the Sheriff does not re- 


turn ſuch Knights only as are duly elected, he forfeits, by 
the old ſtatutes of Hen. VI. 100. and the returning offi- 
cer in boroughs, for a like falſe return, 40/. and they are 
beſides liable to an action, in which double damages ſhall 
be recovered, by the latter ſtatutes of King Ham : 
and any perſon bribing the returning officer ſhall alſo 
forfeit zool.; but the members returned by him are the 
ſitting members, until upon petition the return ſhall be 
adjudged to be falſe ard illegal, 

It has been adjudged on fat. 23 H. 6. c. 7, that though, 
according to the ſtatute, no election ſhould be made of 
any Knight of the Shire, but between eight and eleven 
of the clock in the forenoon; if the eledion be begun 
within that time, and cannot be determined in thoſe 
hours, it may be made after. And if any electors 
give their voices before the precept for election is read 
and publiſhed, it will be of no force; for after the pre- 
cept is thus read, c. they may alter their voices and 
make a new election. 4 If. 48, 49. 

By fat. 10 Ann. c. 23, it is enacted, that the return- 


ing officer, within twenty days after the election, is to 


deliver over to the elerk of the peace, all the poll books 
on oath made before two juſtices; to be preſerved among 
the records of the ſeſſions of the peace, c. | 

By the fat, 7 & 8 V. z. c. 7, which gives the action 
tor double damages in cale of a falſe return, all -e 
returns, wilfully made, are declared to be illegal: and 
over and above the remedy which the party grieved 
bas, by action under this ſtatute, the returning othcer or 
other perſon offending, is puniſhable by the Houſe ; 


which in ſuch caſes has generally committed him to 


cultody, and fometimes to Newgaze, And the accept- 
ing and returning of indentures of return, not ſigned 
by the proper returning officer in Scotland, has been held 
4 falſe return, and the Under-Shert oftending com- 
mitted. Sn. 184, 2. 

And in order to prevent the evil of double returns, it 
was by the fame fat. 7 8 . z. c. 7, enacted, that if 
tie returning officer return more perſons than are re- 
quired to be choten by the writ or precept, the ſame 
remedy may be had by the party grieved, as in cafe of 
2 kalle return. And by F 10 of the fat. 25 Gee. 3. 
c. 84, it is provided, that if zo return ſhalt be made to a 
general writ on or before the return day, or upon a new 
weit within fſty-two days after the he, or if a ſpecial 
turn be made, the party grieved may petitioa the 


2 


Houſe againſt the ſame and a committee ſhall deter- 
mine whether any and which of the perſons named in 
ſuch petition ought to have been returned, or whether a 
new writ ought to iſſue; and the Houle ſhall give the 
neceſſary orders. And for any offence againſt this ſla- 
tute, the returning officer is made liable to a proſecution 
by information or indictment. And if any returning 
officer ſhall wilfully delay, neglect, or refuſe duly to 
return a perſon elected, ſuch perſon, on the deter mi- 
nation of a committee in his favour, may ſue the return- 


ing officer, and recover double damages. See fat. 25 


Geo. 3. c. 84. FF It, 14. 

Where the right of election is doubtful, and conſe- 
quently it is uncertain what Candidates are duly elected, 
the returning officer may, and for his own ſafety ought 
to, make a double return. Bat this muſt be done upon 
the returning officer's own judgment, not upon the agree- 
ment of the parties. If two or more ſets of electors 
make each a return of a different member, (which 1s 
called a Double Election, ) that return, only which the 
returning officer, to whom the Sheriff's precept was 


directed, has ſigned and ſealed, is good. And the mem- 


bers by him returned ſha! fit, until diſplaced on peti- 
tion. Sim. 184. 
Where a falſe return, or a double return, is made, it may 
be amended at the bar of the Houſe. The former either 
by caking the return off the file, if made by an illegal 
returning officer, and annexing to the writ the real re- 
turn delivered by the lega! ofticer to the Clerk of the 
Crown. Where the Chriſtian name of the party re- 
turned is miſtaken, it may be reQified ; ſometimes the 
amendment is made by eraſure of the endorſement of 
the wrong name, and every thing belonging to it, and 
by a ſubſtitution of the right name. Formerly the re- 
turning officer himſelf uſed to amend the return ; but 
now 1t is uſually done by the Clerk of the Crown. The 
double return is amended by taking one off the file. 
When the return is made, in order to preſerve it free 
from diſpute, the Clerk of the Crown is directed to enter 
it, whether a ſingle or a double return, in a book to be 
kept for that purpoſe in his office, within fix days after 
the return; and no amendment or alteration muſt be 
made, by him or his deputy, or other, of the return, 
except by order of the Houſe; and ſuch book, or a 
copy thereof, is directed to be ſutiicient evidence of the 
return, in any action to be brought upon that ſtatute 3 
and for any default or omiflion in ſuch particulars, or 
for certifying any perſon returned who was not returned, 
the Clerk of the Crown is liable to a penalty of 500/. 
to the party grieved, and forfeiture of his office. Stat. 
7& 8W.3. c.7; made perpetual by fat. 12 Ann. 


| foo 1. Co 19. 
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In double returns, it has been formerly a general 
practice in the Houſe of Commons, that neither one nor 
the other ſhould ſit in the Houſe until it be decided. In 
the year 1640, two returns were made for GErrat NMarloæu, 
and in both indenturzs one perſon was returned, and he 
was admitted to fit, but the others ordered to withdraw 
until the queſtion was determined. And in the fame 
vear, it was ordered, that where ſome are returned by 
the Sheri, or ſuch other ofticer as by law hath power 
to return, and others returned by private hands; in 
ſuch caſe, thoſe returned by the Sheriff, or other officer, 
fall fit until the election is quaſhed by the Houſe. 
Ordinan. 1540. If one be duly elected, and the Sheriff, 
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c. return another, the return muſt be reformed and 
amended ; and he who is duly elected is to be inſerted, 
for ile election is the foundation, and not the return. 
4 26. 49. 

Double returns are to be determined before doub/e elec- 
tions; and the return immediately annexed to the writ 
muſt be firſt heard. Sim. 184, u. 

In an action onthe cafe, the plaintiff declared, that he was 
duly elected a member of Parliament for ſuch a borough, 
and that the defendant returned two other perſons ; and 
that he petitioned the Houſe of Commons, and was ad- 
judged to be duly elected, and his name ordered to be 
inſerted in the roll, and the name of the other to be 
razed out: the plaintiff had a verdict; but it was ad- 
Judged, in arreſt of judgment, that this declaration was 
not founded on the far. 7 & 8 IF. z. c. 7, becauſe that 
ſtatute gave an action where there was none before; 
therefore the fact muſt be made agreeable to it, which not 
being done, defendant had judgment. 2 Salk. 504. The 
Court will not meddle in an action upon a double return, 
until it is determined in Parliament. Zutw. 88. And it 
hath been holden, that for a double return, no action lay, 
before the ſtatute 7 & 8 V. z. c. 7, becauſe it is the 
only method the Sheriff had to ſecure himſelf ; and 
when the right was decided in Parliament, then one in- 
denture was taken off the file, ſo that it is not then a 
double return; neither can the party have an action for 
a falſe return, for the matter may be determined in the 
Houſe whether true or falſe; and if ſo, there will be an 
inconvenience in contrary reſolutions, if they ſhould 
determine one way, and the Courts at Jaw another ; but 
after a diſſolution the action may lie for a falſe return, 
for then the right cannot be determined in Parliament, 
2 Salk, 502. 

A double return is the ſame as a falſe return, as to 
action on the caſe; in both it is grounded on the falſity ; 
but there is another reaſon why this action will not lie 
for a double return, wv/z. becauſe the law doth not take 
notice of ſuch a return; it is only allowed by the uſage 
of Parliament, and in caſes wherein the proper officer 


Cannot determine who is choſen ; therefore, when he 
doubts, he makes a double return, and ſubmits the 
- Choice to the determination of the Houſe of Commons; 
and if that Houſe admits ſuch returns, and make deter- 


minations on the, it will be hard for the law to ſub- 
je& a man to an action only for ſubmitting a fact to be 
determined by a Court, which hath a proper juriſdiction 
to determine it. 2 Lev. 114. | 

A Member elected and returned for ſeveral places, is 
to make his choice for which place he will ſerve; and 
if he doth not, by the time which the Houſe ſhall ap- 
point, the Houſe may determine for what place he 
mall continue a member, and writs ſhall go out for the 
other place. 

An action on the caſe lies, by a burgeſs againſt the re- 
turning officer of a borough, for refuſing his vote at an 
election to ſerve for members in Parliament. This was 
decided in an action brought by one A, a burgeſs of 
Ailiſtury, againſt Lite al. conſtables of the ſaid 
borough, for reſuſing to receive the plaintiſt's vote in the 
election of a memberof Parliament; the plaintiff had a ver- 


dict, with 51. damages; but the judgment was arreſted by 


the opinion of three Judges, dix. that the action is not 
maintainable, becauſe the conſtables acted as judges, and 
the not receiving the plaintiſt 's vote is dermnum fine muria ; 


for when the matter comes before the Houſe, his vote will 
be received; that the right of electing members to ſerve 
in Parliament is to be decided in Parliament, and the 
plainti may petition the Houſe for that purpoſe ; and 
after it 1s determined there, he may then bring lis 
action and not before. Holt Chief Juſtice contra; That the 
plaintiff had a right to vote; a freeholder has a right to 
vote by reaſon of his freehold; and it is a real right, and 
the value of his freehold was not material till the fat, 
8 Hen, 6, which requires it to be 40s. per annum : that 
as It is ratione liberi tenementi in counties; ſo, in anciert 
boroughs, they have a right to vote ratione burgagii; and 
in cities and corporations, it is ratione franchefie, and a 
perſonal inheritance, veſted in the whole corporation, but 
to be uſed by the particular members ; that this is a noble 
privilege, which entitles the Subject to a ſhare in the 


government and legiſlature; and that if the plaintiff 
hath a right, he muſt have a remedy to aſſert that 
right, for want of right and want of remedy is the ſame 


thing: that refuſing to take the plaintiff's vote is an 
injury, and every injury imports a damage; and that 
where a parliamentary matter comes in, incidentally, to 
an action of property in the King's Court, it mult be 
determined there, and not in Parliament; the Parlia. 
ment cannot judge of the injury, nor give damages to 
the plaintiff, and he hath no remedy by way of petition : 
And, according to this opinion, the judgment of the 
other three Judges was reverſed, upon a writ of error 
brought in the Houſe of Lords ; who ordered that the 
plaintiff ſhould recover his damages aſſeſſed by the 
jury. See Bro. P. C. and alſo 1 Salt. 19: 6 Mod. 45; 
3 Salk. 17: 8 St. Tri. 89: Holt 524: Ld. Raym. 938: 
Raym. Ent. 479. | 

This determination occaſioned much diſturbance in 
both Houſes of Parliament: and on the 25th of January 
1704, the Houſe of Commons reſolved itſelf into a com- 
mittee on the buſineſs : and, after a very long and ani- 
mated debate, came to. five reſolutions ; importing, that 
the Commons of England, in Parliament aſſembled, had 
the ſole right to examine and determine all matters re- 
lating to the right of election of their own members; 
and that the right was not determinable elſewhere. 
That the practice of determining the qualifications of 
eleQors, in any Court of law, would expoſe all returning 
officers to a multiplicity of vexatious ſuits and inſup- 
portable expences ; and ſubje& them to different and in- 
dependent juriſdictions, as well as to inconſiſtent deter- 
minations in the ſame caſe, without relief. That 4/y 
was guilty of a breach of privilege, as were all perſons 
bringing actions, and all attornies, ſolicitors, counſellors, 
and ſerjeants at law, ſoliciting, proſecuting, or pleading 
in any caſe 4 the ſame nature. Theſe reſolutions, ii-ned 
by the clerk, were fixed upon the gate of Weftminjtcr- 
Hall. The Lords, on their part, paſſed reſolutions in ſup- 
port of their judgment, copies of which and the caſe it- 
ſelf were ſent by the Lord Keeper to all the Sheriffs of 
England; to be circulated through all the boroughs of 
their reipective counties. See Bro, P. C. title Action. 
Smollet's Hiſt. Eng. I. 1. c. 8. 

Several perſons were, in the next ſeſſion, committed to 
Newgate, under a warrant ſigned by Rebert Harley, Speaker 
of the Houſe of Commons, for proſecuting actions at 
law againft the conſtables of the borough of 4i/e/bury, who 
refuſed to take their votes at the election of members cf 
Parliament, Cc. in comempt of the juriſdiction and pri- 
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vilezes of the Houſe z and this matter being returned 
by habeas corpus ſeverally, and the ſeveral perſons de- 
fendants brought into Court, counſel] moved that they 
might be diſcharged; for that the profecution of a ſuit 
at law could be no unlawful a&, nor a breach of the 
privilege of the Houſe of Commons : three Judges were 
of opinion, that the Houſe were the proper judges of 


their own privileges; but Holt Chief Juitice held, that 


the authority of the Commons was circumſcribed by laav; 


and if they ſhould exceed that authority, then to ſay 


they were judges of their own privileges, is to make 
their privileges to be what they would have them to be ; 
and that if they ſhould wrongfully impriſon, there could 
be no redreſs ; ſo that the Courts at We/tmin er could 
not execute the laws upon which the liberties of the 
Subject ſubſiſt. 2 Salk. 503: See ante IV. 1; V. 2. 
The queſtion, as to this right of action againſt a re- 
turning officer for refuſing a vote, was intended to have 
been decided on a aorit of error, to review the judgment 
of the Court of K. B. in refuſing the habeas corpus; but 
was put an end to by the prorogation of Parliament ; and 


the determination in 4/by and White has never ſince 


been diſputed. See Smollett”s Hiſt. of Eng. I. 1. c. 8. 
The queſtion, as to the power of the Houſe of Com- 
mons to commit for a contempt, was again brought 


before the Court of King's Bench in the Honourable 


Alex. Murray's caſe. 1 Wil. 299 : And before the Court 
of Common Pleas in the caſe of Brat Croſby. 3 Will. 
188: Black. Rep 754. In both which it was ruled, ac- 
cording to the deciſion in Salteld, that a perſon com- 
mitted by the Houſe of Commons for a contempt, can- 
not be diſcharged by a Court of Common Law. See this 
Dictionary, title Bail IT. 

The form and manner of proceeding upon Petitions to 
the Houſe of Commons, in caſes of controverted elec- 
tions, are now regulated by /fatute, 10 Geo, 3, c. 16; 
(made perpetual by fat. 14 Geo. 3. c. 15 ;) which directs 
the method of chooſing, by lot, a ſelect committee of 
fifteen members, who are ſworn well and truly to try 
the ſame, and a true judgment to give according to 
the evidence, 

This ſtatute 10 Ges. 3. c. 16, is beſt known by the 
name of Grenville's Act; and has been much improved 
by Hats. 11 Geo. 3. c. 42: 25 Geo. 3. c. 84: 28 Geo. 3. 
c. 52: 32 Geo, 3. c. I.: 36 Geo. 3. c. 59. By theſe ſta- 
tutes any perſon may preſent a petition, complaining 
of an undue election: but one ſubſcriber to the petition 
mult enter into a recognizance, himſelf in 200/. with two 
ſureties in 100/, each, to appear and ſupport his peti- 
tion: and then the Houſe ſhall appoint ſome day, be- 
yond fourteen days after the commencement of the ſeſ- 
fion, or the return of the writ, and ſhall give notice to 
the petitioners, and the ſitting members, to attend the 
bar of the Houſe on that day by themſelves, their coun- 


ſel or agents; this day, however, may be altered, but | 


notice ſhall be given of the new day appointed. On the 
day fixed, if roo members do not attend, the Houſe ſhall 
adjourn from day to day; except over Sundays, and for 
any number of days over Chriſtmas day, Whitſunday, 
and Good Frida; and on ſuch day the Houſe ſhall not 
proceed to any other buſineſs, previous to reading the 
order of the day for taking the petition into conhder- 
ation, except ſwearing in members; receiving reports 
from committees ; amending a return; attending his 
Majeſty, or a commiſſion, in the Houſe of Lords; re- 


ceiving meſſages from the Lords; proceeding in the pro- 
ſecution of an impeachment before that Houſe; or pro- 
ceeding upon the order of the day for the call of the 
Houſe; and making other orders for enforcing the at- 
tendance of members. 

The names of all the members belonging to the Houſe 
are then put into ſix boxes or glaſſes in equal numbers; 
and the clerk ſhall draw a name from each of the glaſſes in 
rotation, which name ſhall be read by the Speaker, and if 
the perſon is preſent, and not diſqualified, it is put down : 
and in this manner they proceed till 49 ſuch names are 
collected. But beſides theſe 49, each party ſhall ſelect, 
out of the whole number preſent, one perſon, who 15 
called the Nomince of that party. Members who have 


voted at the election in queſtion, or who are petitioners 


or petitioned againſt, cannot ſerve ; and perſons who are 
ſixty years of age, or who have ſerved before, are ex- 
cuſed, if they require it; and others who can ſhew any 
material reaſon, may alſo be excuſed by the indulgence 
of the Houſe. After 49 names are ſo drawn, liſts of 
them ſhall be given to the reſpective parties; who ſhall 
withdraw, and ſhall alternately ſtrike off one (the peti- 
tioners beginning) till they are reduced to 13; and 
theſe 13, with the two Nominees, conſtitute the ſelect 
committee. If there are three parties they ſhall alter- 
nately ſtrike off one, and in that caſe the 13 ſhall chooſe 
two others, as the Nominees. The members of the 
committee ſhall then be ordered by the Houſe to meet 
within 24 hours: and they cannot adjourn for more than 
24 hours, except over Sunday, Chriſtmas-day, and Good 
Friday, without leave of the Houſe ; and no member of 
the Commons ſhall abſent himſelf without the permiſ- 
ſion of the Houſe. The committee ſhall not in any caſe 
proceed to buſineſs with fewer than 13 members, and 
they are diſſolved if, for three ſaccefiive days of fitting, 
their number is leſs than that; unleſs they have ſate 14 
days, and then they may proceed though reduced to 12, 
and if 25 days to 11 ; and they continue to fit nota ĩth- 
ſtanding a prorogation of the Parliament. All the 15 
members of the committee take a ſolemn oath, in the 
Houle, that they will give a true judgment according to 
the evidence ; and every queſtion is determined by a 
majority. The committee may ſend for witneſſes, and 
examine them upon oath, a power which the Houſe of 
Commons does not poſſeſs; and if they report that the 
petition or defence is frivolous or vexatious, the party 
aggrieved ſhall recover coſts. On the cloſe of the whole 
buſineſs, the committee report their determination to the 
Houſe ; who order the return to the writ to be amended 
accordingly, if neceſſary, in the manner already ſtated; 
and thus the election is definitively decided. See, as to 
the effect of the deciſions of theſe Committees, ante 


VI. B. 1. 6. 


VII. Tur Mons of making laws is much the ſame in 
both Houſes, It is proper previouſly to premiſe, that for 
diſpatch of buſineſs each Houſe of Parliament has its 
Speaker. The Speaker of the Houſe of Lords, wheſe 
office it 15 to preſide there, and manage the formality of 
buſineſs, is the Lord Chancellor, or keeper of the King's 
great ſeal, or any other appointed by the King's com- 


miſſion : and, if none be ſo appointed, the Houſe of Lords 


(it is ſaid) may elect; and an inftance of that nature has 
occurred in the Irih Houſe of Lords. The Speaker of 
the Houſe of Commons 1s choſen by the Houſe ; bur 
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muſt be approved by the King. And herein the uſage 
of the two Houſes differs, that the Speaker of the Houſe 
of Commons cannot give his opinion or argue any queſ- 
tion in the Houſe; but the Speaker of the Houſe of 
Lords, if a Lord of Parliament, may. 

The Commons anciently had no continual Speaker, 
but, after conſultation, their manner of proceeding was 
to agree upon ſome perſon of great abilities, to deliver 
their reſolutions. In the reign of William Rufus, at a 
great Parliament held at Rockingham, a certain knight 
came forth, and ſtood before the people, and ſpake in 
the name and behalf of them all; who was undoubtedly 
the Speaker of the Houſe of Commons at that time, 
The firſt Speaker certainly known was Peter de Montford, 
44 H. z, when the Lords and Commons fat in ſeverai 
Houſes, or at leaſt gave their aſſents ſeverally. Lex Con- 


| fitutionis 162. 


Hume is miſtaken, who ſays that Peter de la Mie, 


choſen in the firſt Parliament of Ric. II. was the firſt 


Speaker of the Commons. Vol. 3. p. 3. And in the rolls 
of Parliament, 51 Ed. 3. No. 87, it appears, that Sir 
Tbomas Hungerford chevalier, qui avoit les parolles des com- 
enunes en ceſt parlement, addreſſed the King, in the name 
of the Commons, in that jubilee year, to pray that he 
would pardon ſeveral perſons who had been convicted on 


impeachments. And there he is not mentioned as if his 
office was a navelty. 1 Comm. 18 1. in u. 


Sir Richard Walgrave, 5 R. 2, was the firſt Speaker 
who made any formal apology for inability, as now 
practiſed: Richard Rich, Eſq. an. 28 H. 8, was the firſt 
Speaker who is recorded to have made requeſt for acceſs 
to the King. Thomas Moyle, Eſq. an. 34 H. 8, is ſaid to be 
the firſt Speaker who petitioned for freedom of ſpeech ; 
and Sir Thomas Cargrave, an. 1 Elix. was the firſt who 
made the requeſt for privilege from arreſts, Oc. Sir 
Jobn Buſvby, an. 17 R. 2, was the firſt Speaker preſented 
to the King, in full Parliament, by the Commons. And 
when Sir Arnold Savage was Speaker, an. 2 H. 4, it was 
the firſt time that the Commons were required by the 
King to chooſe a Speaker, Diet. The falary of the 
Speaker is now ſettled at 1500/, a quarter, or 6000/, a 
year, under fat. 50 Geo. 3. c. 10; which prohibits his 
holding any office under the Crown during pleaſure. 

In each Houſe the act of the majority binds the whole; 
and this majority is declared by votes openly and pub- 
licly given. 

In the Houſe of Commons the Speaker never votes 
except when there is an equality without his caſting vote, 
which in that caſe creates a majority; but the Speaker 
of the Houſe of Lords has no calling vote, his vote being 
connected with the reſt of the Houle; and in the cale 
of an equality the Non contents, or negative voices, have 
the ſame effect and operation as if they were in fact a 
majority. Lords Journ. 25 June 1661. The Houſe of 
Lords in Jreland obſerves the ſame rule, and in caſes of 
equality ſemper præſumilur pro negaute. Ld. Mountm. i. 
105. Hence the order in putting the queſtion, on appeals 
and writs of error, is this; Is it y8ur Locdſhips? plea- 
ſure, that this decree or judgment ſhould be reverſed ?”? 
for if the votes are equal, the judgment of the Court 
below is affirmed. 15. ii. 81. 

Here it may not be improper to obſerve, that there is 
no caſting weice in Courts of juſtice ; but in the ſuperior 


Courts, if the Judges are equally divided, there is no de- 


ciſion; and the cauſe is continued in Court till a maj. 
rity concur; which they frequently do by conſent, 
merely for the purpoſe of ſending the cauſe, by appeal, to x 
higher juriſdiction. At the ſeſſions, the juſtices, in caſes 
of equality, ought to reſpite the matter till the next ſeſ- 
ſion ; but if they are equal one day, and the matter is duly 
brought before them on another day in the ſame ſeſſions, 
and there is then an inequality, it will amount to a judg- 


ment: for all the time of the ſeſſion is conſidered but 23 


one day. A caſting vote ſometimes ſignifies the ſingle 
vote of a perſon who never votes but in the cafe of an 
equality; ſometimes the double vote of a perſon who 
firſt votes with the reſt, and then, upon au equality, 
creates a majority by giving a ſecond vote, A caſting 
vote neither exiſts in corporations nor elſewhere, un- 
leſs it is expreſsly given by ſtatute or charter; or, what 
is equivalent, exiſts by immemorial uſage. 1 Comm, 
181, 71 u. 5 

With reſpect to other formalities in the two Houſes it 
may be obſerved, there are no places of precedency in 
the Houſe of Commons as there are in the Houle of 
Lords; only the Speaker has a chair or ſeat fixed to- 
wards the upper end, in the middle of the houſe; and 
the clerk, with his aſſiſtant, fits near him at the table, 
juſt below the chair, The members of the Houſe of 
Cammons never had any robes, as the Lords ever had, 
except the Speaker and clerks, who in the Houſe wear 
gowns, as profeſſors of the law do during term-tim-, 
No knight, citizen, or burgeſs of the Houſe of Commons, 
ſhall depart from the Parliament without leave of the 
Speaker and Commons aſſembled; and the ſame is to be 
entered in the book of the Clerk of the Parliament. Scat. 
6 H. 8. c. 16. And in the / 24 P. & M. inform- 
ations were preferred by the Attorney General againſt 
thirty-nine of the Houſe of Commons, for departing 
without licence, whereof ſix ſubmitted to fines ; but it is 
uncertain whether any of chem were paid. 

Calling the Houſe is to diſcover what members are 
abſent, without leave of the Houſe, or juſt cauſe ; in 
which caſes fines have been often impoſed: On the 
calling over, ſuch of the members as are preſent, are 
marked; and the defaulters being called over again the 
ſame day, or the day after, and not appearing, are ſum- 
moned, or ſent for by the ſerjeant at arms. Lex Cœgli- 
tuttonts 159. | 

Forty members are requiſite to make a Houſe of 
Commons for diſpatch of buſineſs; and the buſineſs of 
the Houſe is to be kept ſecret among themſelves. In 
the 23d year of Queen Elizabeth, Arthur Hall, Eſq. 
member of Parliament, for publiſhing the conferences 
of the Houſe, and writing a book which contained 
matters of reproach againit ſome particular members, 
derogatory to the general authority, power, and ſtate of 
the Houſe, and prejudicial to the validity of the pro- 
ceedings, was adjudged by the Commons to be com- 
mitted to the Tower tor fix months, fined gool. and ex- 
pelled the Houſe. But the Speaker of the Houle of 


Commons, according to the duty of his office, as a fer- 


vant to the Houſe, may publiſh ſuch proceedings as he 
ſhall be ordered, by the Commons aiſembled ; and he 
cannot be hable for what he does that way by the com- 

mand of others, unleſs thoſe other perſons are liable. 
All bills, motions, and petitions, are by order of Par- 
liament to be entered on the Parliament rolls, 12885 gh 
the) 
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they are denied, and never procced to the eſtabliſh- 
ment of a ſtatute, together with the anſwers, Lex Con/i:- 
tutionis 154. 4 

| The Speaker of the Houſe of Commons is not al- 
lowed to perſuade or diſſuade in paſſing a bill, only to 
make a ſhort narrative of it; opening the parts of the 
bill, fo that all may underſtand it; if any queſtion be 
upon the bill, he is to explain, but not enter into argu- 
ment or diſpute. When Mr. Speaker deſires to ſpeak, 
ke ought to be heard without interruption 3 and when 
the Speaker ſtands up, the member {landing up is to fir 


down : if two ſtand up to fpeak to a bill, he who would 
ſpeak again! the bill, if it be known, is to be firſt heard; 
otherwiſe he who was firit up, which is to be deter- 
mined by the Speaker: no member is to be taken 
down, unleſs by Mr. Speaker, in fuch caſes as the Houſe 


do not think fit to admit; and if any perſon ſpeak im- 


pertinently, or beſides the queſtion, the Speaker 15 to 
mterrupt him, and know the pleaſure of the Houie whe- 
ther he ſhall be further heard: but if he ſpeaks not to 
the matter, it may be moderated : and whoſoever hiſſes 
or diſturbs any perſon in his ſpeech, ſhall auſwer it at the 
bar of the Houſe, Dic. | 

In enacting laws, and other proceedings in Parlia- 
ment, the Lords give their voices in their Houſe, from 
the puiſne Lord ſeriatim, by the word Content, or Not 
Content; the manner of voting in the Houſe of Com- 
mons, is by Tea and No; and if it be difficult to deter- 
mine which are the greater number, the Houſe divides, 
and four tellers are appointed by the Speaker, two of 
each fide, to number them, the Ay's going out, and the 
No's ſtaying in; and thereof report is made to the 
Houſe. When the members of the Houſe go forth, none 
is to {lir, until Mr. Speaker riſes from his ſeat; and then 
all the reſt are to follow after. Did. 

To bring a bill into the Houle, if the relief ſought by 
it is of a private nature, it is firſt neceſſary to prefer a 
petition; which muſt be preſented by a member, and 
uſually ſets forth the grievance deſired to be remedied. 
This petition (when founded on facts that may be in 
their nature diſputed) is referred to a committee of 
members, who examine the matter alleged, and ac- 
cordingly report it to the Houſe; and then (or other. 
wiſe, upon the mere petition) leave is given to bring in 
the bill, In public matters the bill is brought in upon 
motion made to the Houſe, without any petition at all, 
Formerly, all bills were drawn in the form of petitions, 
which were entered upon the Parliament rolls, with the 
King's anſwer thereunto ſubjoined; not in any ſettled 
form of words, but as the circumſtances of the caſe re- 
quired: and at the end of each Parliament the judges 
drew them into the form of a ſtatute, which was entered 
on the ſtatute rolls. (See, among numberleſs other 
mitances, the aritcul; cleri, ꝙ Edu. 2.) In the reign of 
Henry V, to prevent miſtakes and abuſes, the fintutes 
were drawn up by the Judges before the end of the 
Parliament; and in the reign of Henry VI, bills in the 
form of acts, according to the modern cuſtom, were 
tir't introduced. a 

It appears that, prior to the reign of Henry V, it had 
been the practice of the Kings to add and enact more 
tran the Commons petitioned for, In conſequence of 
iis, there is a very memorable petition from the Com- 
mons au. 2 Hen. 5, Which Rates, that it is the liberty and | 


freedom of the Commons, that there ſhould be no ſta- 
tute without their afſent, conſidering that they have ever 
been aſenters, as well as petitioners ; and therefore they 


pray that for the future there may be no additions to, or 


diminutions from, their petitions. And in anſwer to this 
the King granted, that from thenceforth they ſhould be 
bound in no inſtance without their aſſent ; ſaving his royal 
prerogative to grant and deny what he pleaſes of their 
petitions. R.. Pref. xv: Rot. Parl. 2 Heu. 5. No. 22. 

Any member may move for a bill to be brought in, 
except it be for impoſing a tax, which is to be done by 
order of the Houſe; and leave being granted, the perſon 
making the motion, and thoſe who ſecond at, are ordered 
to prepare and biing in the ſame. 

Public bills or acts of Parliaments, are commonly 
drawn by ſuch members of the Houſe of Commons. as 
are molt inclined to effect the good of the public, parti- 
cularly in relation to the bill deſigned, taking advice 
thereupon; and acts for the revival, repeal, or continu- 
ance of ſtatutes, are penned by lawyers, members of 
the Houſe, appointed for that purpoſe. 

he perſons directed to bring in the bill, preſent it in 
a competent time to the Houſe, drawn out on paper, 
with a multitude of blanks, or void ſpaces, where any 
thing occurs that is dubious, or neceflary to be ſettled 
by the Parliament itſeif ; (ſuch, eſpecially, as the preciſe 
date of times, the nature and quantity of penalties, or of 
any ſums of money to be raiſed ;) being indeed only the 
ſkeleton of the bill. In the Houle of Lords, if the bill 
begins there, it is (when of a private nature) referred to 
two of the Judges ; to examine and report the ſtate of the 
facts alleged, to ſee that all neceſſary parties conſent, 
and to ſettle all points of technical propriety. This is 
read a hrſt time, and at a convenient diſtance a ſecond 
time ; and after each reading the Speaker opens to the 


; Houſe the ſubſtance of the bill, and puts the queſtion, 


whether it ſhall proceed any farther. The introducing 
of the bill may be originally oppoſed, as the bill itſelf 
may at either of the readings; and, if the oppoſition 
ſucceeds, the bill muſt be dropped for that ſeſſion ; as i: 
muit alſo, if oppoſed with ſucceſs in any of the ſubſe». 
quent ſtages. 

After the ſecond reading, it is committed that 15, re- 
ferred to a committee; which is either ſeleded by the 
Houſe in matters of {mall importance, or elſe, upon a bill 
of conſequence, the Houſe reſolves itſelf into a com- 
mittee cf the whole Houſe. A committee of the whole 
Houle is compoſed of every member; and to form it, 
the Speaker quits the chair, (another member being 
appointed chairman,) and may tit and debate as a pri- 
vate member. In theſs committees the bill is debated 
clauſc by clauſe, amendments made, the blanks filled 
up, and ſometimes the bill entirely new medelled. After 
it has gone through the committee, the chairman re- 
ports it tothe Houſe with ſuch amendments as the Com- 
mittee have made; and then the Houſe reconſiders the 
whole bill again, and the queſtion is repeatedly put, upon 
every clauſe and amendment. When the Houſe hath 
agreed or diſagreed to the amendments of the com- 
mittee, and. ſometimes added new ameniments of its 
own, the bill is then ordered to be engrotied, or written 
in a ttrong groſs hand, on one or more long rolls (or 
preſſes) of parchment fewed tog cher. When this is 
finiſhed, it is read a third time, and amendments are 
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ſometimes then made to it ; and if a new clauſe be added, 
it is done by tacking a ſeparate piece of parchment on the 


bill, which 1s called a Rider. Noy 84. The Speaker then 


again opens the contents; and holding it up in his 
hands, puts the queſtion, whether the bill ſhall paſs. If 
this is agreed to, the title to it is then ſettled ; which 
uſed to b a general one for all the acts paſſed in the 
ſeſſion, till in the firſt year of Henry VIII. diſtinct titles 
were introduced for each chapter, After this, one of 
the members is directed to carry it to the Lords, and 
deſire their concurrence; who, attended by ſeveral more, 
Carries it to the bar of the Houſe of Peers, and there 
delivers it to their Speaker, who comes down from his 
woolſack to receive it. 

It there paſſes through the ſame forms as in the other 
Houle ; (except engroſſing, which is already done ;) and, 
if rejected, no more notice is taken, but it paſſes /ub 
filentio, to prevent unbecoming altercations. But if it is 
agreed to, the Lords ſend a meſſage by two Maſters in 
Chancery, (or upon matters of high dignity or 1mport- 
ance, by two of the Judges,) that they have agreed to 
the ſame : and the bill remains with the Lords, if they 
have made vo amendment to it. But if any amend- 
ments are made, ſuch amendments are ſent down with 
the bill to receive the concurrence of the Commons, If 
the Commons diſagree to the amendments, a conference 
nſually follows between members deputed from each 
houſe; theſe meet in the painted chamber, and debate the 
matter, and for the moſt part ſettie and adjuſt the difference; 
but, if both Houſes remain inflexible, the bill is dropped. 
If the Commons agree to the amendments, the bill is 
ſent back to the Lords by one of the members, with 
a meſſage to acquaint them therewith. The ſame forms 
are obſerved, mutatis mutandis, when the bill begins in 
the Houſe of Lords. But, when an act of grace or par- 
don is paſſed, it is firſt ſigned by his Majeſty, and then 
read once only in each of the Houſes, without any new 
engroſling or amendment. D' Eau. Journ. 20; 73: Com. 
Journ. 17 June 1747. And when both Houſes have done 
with any bill, it is always depoſited in the Houſe of 


Peers, to wait the royal aſſent; except in the caſe of a 
bill of Supply, which after receiving the concurrence of 


the Lords is ſent back to the Houſe of Commons. Com. 


Fourn. 24 July 1660. 


If any debate happens on the firſt reading of a bill, 


the Speaker puts the queſtion, whether the ſame ſhall 


have a ſecond reading ? and ſometimes _ motion 
appoints a day for it ; for public bills, unleſs upon ex- 
traordinary occaſions, are ſeldom read more than once a 
day, the members being allowed convenient time to con- 
ſider of them: if nothing be ſaid againſt a bill, the ordi- 
vary courſe is to proceed without a queſtion ; but if the 


bill be generally diſliked, a queſtion is ſometimes put, 


whether the bill ſhall be rejected? If it be rejected, it 
cannot be propoſed any more that ſeſſions: when a bill 
hath been read a ſecond time, any member may move 
to have the ſame amended ; but no member of the 
Houſe is admitted to ſpeak more than once in a debate, 
except the bill be read more than once that day, or the 
whole Houſe is turned into a committee; and after 


ſometime ſpent in debates, the Speaker collecting the 


ſenſe of the Houſe, reduces the ſame to a queſtion, which 
he ſubmits to the Houſe, and 1s put to the vote: and a 
queſticn is to be put, after the bill is ſo read a ſecond. 


N 


time, whether it ſhall be committed? The chairman gt 


the committee makes his report of a bill at the ſide har 
of the Houle, reading all the alterations made, aud the; 
delivers the ſame to the clerk of the Parliament; who 
likewiſe reads all the amendments, and the Speaker puts 
the queſtion, whether they ſhall be read a ſecond time » 
And if that be agreed unto, he reads the amendment 
himſelf, and puts the - queſtion, whether the bill % 
amended ſhall be engroſſed, and read a third time, ſons 
other day? In the Houſe of Lords, if a bill be not com. 
mitted, then it is to be read a third time, and the next: 
queſtion to be for its paſſing; and on the third geadigg 
of the bill, any member may ſpeak againſt the who'e biff 
to throw out the ſame, or for amendment of any clauſe, 
Prat. Solic. in Par. 397, 398. | 

In caſes of private bills, when the petition is read, 
and leave given to bring. in the bill, the perſons con- 
cerned and affected by it may be heard by themſelves 
or counſel at the bar, or before the committee, to whom 
ſuch bill is referred; and in caſe of a Peer, he {hall 
be admitted to come within the bar of the Houſe of 
Commons, and fit covered on a ſtool whilſt the ſame i 
debating. And after counſel are heard on both ſides, 
and the Houſe is ſatisfied with the contents of the bill, it 
goes through the ſeveral forms. 

The Royal Afent may be given two ways: 1. In per- 
ſon ; when the King comes to the Houſe of Peers, in his 
crown and royal robes, and ſending for the Commons tothe 
bar, the titles of all the bills that have paſſed both Houſes 
are read; and the King's anſwer is declared by the clerk 
of the Parliament in Norman-French : a badge, it mutt 
be owned, (now the only one remaining,) of conqueſt; 
and which one could wiſh to ſee fall into total oblivion, 
unleſs it be reſerved as a ſolemn memento to remind us 
that our liberties are mortal, having once been deſtroyed 
by a foreign force. If the King conſents to a public 
bill, the clerk uſually declares, * Le Roy le veut—T he King 
wills it ſo to be:“ if to a private bill, “ Sozz fait comme il 
elt defire ; Be it as it is defired.” If the King refuſes his 
aſſent, it is in the gentle language of Le Roy Sawiſcra ; 
The King will adviſe upon it.“ When a bill of Supply is 
paſſed, it is carried up and preſented to the King, by the 
Speaker of the Houſe of Commons; and the roy al aſſent 
is thus expreiſed, ©* Le Roy remercie ſes loyal ſubjetts, ac- 
cepte leur benevolence, et aui le weut ; The King thanks 
his loyal Subjects, accepts their benevolence, and wills 
it ſo to be.“ Rot. Parl. g Hen. 4. in Pryn: 4 bift. 
30, 31. In cafe of an act of grace, which originally 
proceeds from the Crown, and has the royal aflent in 
the firſt ſtage of it, tne Clerk of the Parliament thus pro- 
nounces the gratitude of the Subject; * Les prelats, 
feigneurs, ef COMMONS, en ce preſent parliament aſſembles, au 
nom de touts vous autres ſubjetts, remercient tres humblement 
votre Mojeſte, et prient @ Dieu vous donner en fante bonne wie 
et longue; The Prelates, Lords, and Commons, in this 
preſent Parliament aſſembled, in the name of all your 
other Subjects, moſt humbly thank your Majeſty, and 
pray to God to grant you in health and wealth long 
to live.“ D. Eaves*s Journ. 31. 

The words Le Roi g'aαννονν, correſpond to the phraſe 
formerly uſed by Courts of juſtice, when they required 
time to conſider of their judgment; viz. Curia ad 
vult. And there can be little doubt but, originally, theſe 
words implied a ſetious intent in the King to take the 
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ſubject under conſideration 3 and they only became in 
eFc& a negative, when the bill or petition was annulled 
by a diſſolution, before the King communicated the re. 
fult of his deliberation : for in the Rolls of Parliament, 
the King ſometimes anſwers, that the petition is unrea- 
ſonable, and cannot be granted; ſometimes he anſwers, 
that he and his Council will coaſider of it; as in Re-. 
Perl. EI. 5 

This prefogative of rejecting bills was exerciſed to 
ſuch an extent, in ancient times, that D' Exwes informs us, 
that Queen Elizabeth at the ciote of one ſeſlion gave 
{or alent to twenty-four public, and nineteen private, 
ois; and at the ſame time rejected forty-eighi, winch 
dad paſſed the two Houſes of Parliament. Journ. 596. 
The laſt time it was exerted was in the year 16g2, by 
King William III. who at firſt refuſed his aſſent to the bill 
for triennial Parliaments; but was prevailed upor: to per— 
wit it to be enaQed, two years afterwards, De Lolme 404. 

By fat. 33 Hen 8. c. 21, th: King may give his atfent 
hy lelters patent under his great ſeal, figned with his 
11nd, and notified in his abſence to both Houſes aſlem- 
bled together in the Lords? Houle, 

When the bill has received the royal aſſent in either 
of theſe ways, it is then, and not before, a ſtatute or act 
of Parliament, and is placed among the records of the 
kingdom ; there necding no formal promulgation to give 
it the force of a law, as was neceſſary by the civil law 
with regard to the Emperor's edicts : becauſe every man 
in Enz/and is, in judgment of lay, party to the making 
of an act of Parliament, being preſent thereat by his 
reprefertatives, However, a copy thereof is ufually 
printed at the King's preſs for the information of the 
whole land. And formerly, before the invention of 
printing, it was uſed to be publiſhed by the Sheriff of 
of every county ; the King's writ being ſent to him at 
the end of every ſeſſion, together with a tranſcript of all 
the acts made at that ſeſſion; commanding him, * . 
ſiatuta illa, et omnes articulos in eſter contents, in /ingulis 
lacis ali expedire viderit, publice proclamari, et firmiter 
teneri et al ſer vari faciat.”” And the uſage was to pro- 
claim them at his County-Court, and there to keep 
them, that whoever would might read or take copies 
thereof; which cuſtom continued till the reign of Henry 
VII. 3 I. 41: 4 yt. 26. See further, title Srature, 
An act of Parliament, thus made, is the exerciſe of 
the higheſt authority that this kingdom acknowledges 
upon earth, It hath power to bind every Subject in the 
land, and the dominicns thereunto belonging; nay, even 
the King himſelf, it particularly named therein. And it 
cannnot be altered, amended, diſpenſed with, ſuſp:nded, 
or repealed, but in the ſame forms and by the ſame 
authority of Parliament: for it is 2 maxim in law, that 
it requires the ſame ſtrength to diſſolve, as to create an 


obligation. It is true it was formerly held, that the 


King might in many caſes diſpenſe with penal ſtatutes, 
Finch. L. $1, 234: Bacon. Elem. c. 19. But now, by fa. 
. M. . 2. c. 2, it is declared that the ſuſpelding 
or diſpenſing with laws by regal authority, without con- 
ſent of Parliament, is illegal; as has already been re- 
batedly noticed. See this Dictionary, title ing. 


III. An Adjounment is no more than a continuance 
of the {:flion from one day to another, as the word itſelf 
Genifies ; and this is done by the authority of each Houſe 
$»parately every day; and fometimes for a fortnight 
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or month together, as at CHriſimas cr Zafter, or upon 
other particular occaſions. But the adjournment of one 
Hcuſe is no adjournment of the other. 4 f. 28. It 
hath alſo been uſual, when his Majeſty hath ſignified his 
picaſure that both or either of the Houſes ſhould adjourn 
themicives to a certain day, to obey the King's pleaſure 
fo i;-nitied, and to adjourn accordingly. Cem. Fourn. paſ- 


_ 
* 


fin. Otherviie, beſides the indecorum of a teluſal, a pro- 


rogetion would anluredly follow; which would often be 
very inconvecient to both public and private buſineſs. 
For prorogation puts an end to the ſcion : and then 
tuch bills az are only begun and net perſected, mall be 
reiumed ce novo (it at all) in a ſubſequent ſeſſon: 
whereas, atter an adjournment, all things continue in the 
ſame tate as at the time of the adjournment made, and 
may be proceeded on without any freih commencement. 

A Prorogation is the continuance of the Parlizmert 
from one ſeſſion to another, as an adjournment is a con- 
tinuacion of the ſeſſion from day to day. This is Cone 
by the royal authority, expreſſed either by the Lord 
Charcellor in his Mlajeſty's preſence, or by commiſſion 
trom the Crown, or frequently by preclamztion. 

Art the begirning of a new Parliament, when it is not 
intended that the Parliament ſhould meet, at the return 
ct the writ of ſummons, for diſpatch of buſineſs, the 
practice 1540 prorogue it, by a writ of prorogation ; as 


the Parliament called in 1790 was prorogued twice by 


writ; ard the fir? Parliament in the reign of Ges. III. 
was prorogued by four writs. On the Cay upon which 
the writ of ſummons is returnable, the members of the 
Houſe of Commons who attend, do not enter their own 
Hduſe, or wait for a metfage from the Lords, but go 
immediately up to the Houſe of Lords where the Chan- 
cellor reads the writ of prorogation, and u hen it is in- 
tended that they ſhould meet upon the day to which the 
Parliament is prorogued for diſpatch of buſineſs, notice is 
given by a proclamation. 1 Comm. c. 187, in u. See peſt. 

Both Houſes are neceſſarily prorogued at the fame 
time, it not being a proro22tion of the Houſe of Lords, 
or Commons, but of the Parliament. The ſetlion 1s 
never underſtood to be at an end until a prorogation: 
though, unleſs ſome act be paſſed or ſome judgment 
given in Parliament, it is in truth no ſeſſion at all. 4 1:2, 
28: Hale of Parl. 38: Hut. 61. And formerly the uſage 
was, for the King to give the royal affent to all ſuch bills 
as he approved, at the end of every ſeſſion, and then to 
prorogue the Parliament; though tomeiimes only for a 
day or two: after which all buſineſs then depending in 
the Houſes was to be begun again, Which cuſtom ob- 
tained ſo ſtrongly, that it once became a queſtion, whe- 
ther giving the royal aflent to a ſingle bill did not, of 
courſe, put an end to the ſeſſion. And, though it was 
then reſolved in the negayve, yet the notion was fo 
deeply rooted, that the /ar. 1 Car. 1. c. 7, was paſſed to 
declsre, that che King's aſſeut to that and ſome other 
acts ſhould not put an end to the ſeſſion; and even ſo 
late as the rcion of Charles Il, we find a proviſo fre- 
quently tacked to a bill, that his Majcſty's aſſent thereto 
ſhould not determine the ſeſſion of Parliament. Star. 12 
Car. 2. c. 1: 22 & 23 Car. 2. c 1. But it now ſeems 
to be allowed, that a prorogation mult be expreſsly 
made, in order to determine the ſeſſon. 

\l} orders of Parliament determine by prorogation; 
and one taken by order of the Parliament, after their 
proro tion, may be diſcharged on an baba; corpus, as 
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well as after a diſſolution ; but it was long ſince deter- 


| mined, that the diſſolution of a Parliament did not alter 


the ſtate of impeachments, brought up by the Commons 
in a preceding Parliament. Ray. 120: 1 Lev. 384. 
See title Inpeachment. And it hath been reſolved, that 
caſes of appeals and writs of error, ſhall continue, and 
are to be proceeded in fatu guo, &c. as they ood at the 
diſſolution of the laſt Parliament. Raym. 381. 

A prorogation of Parliament is always by the King, 
and in this caſe the ſeſſions muſt begin Je novo. An 
adjournment is by each Houſe, and the ſeſſions con- 
tinues notwithſtanding ſuch adjournment. 1 Mod. 242. 


By a prorogation of Parliament, there is a ſeſſion; and 


every ſeveral ſeſſion of Parliament is in law a ſeveral 
Parliament: though if it be only an adjournment, there 
is no ſeſſion; and when a Parliament 1s called and doth 
ſit, but is diſſolved without any act paſſed, or judgment 
given, it is no Seflion of Parliament, but a Convention. 
4 Inſt. 27. If a Parliament is aſſembled, and orders 


made, and writs of error brought in the Houſe of Peers, 


and ſeveral bills „ geg on, but none ſigned; this is but 
2 Convention, and no Parliament, or Seiſion of Parlia- 
ment: but every ſeſſion, in which the King ſigns a bill, 
is a Parliament: and ſo every Parliament is a ſeſſion, 
1 Rol. Rep. 29: Hut. 61. | 

The Parliament from the firſt day of fitting is called 
the firſt Seſſion of Parliament, &c. Raym. 120. And the 


Courts of juſtice ex officio are to take notice of the begin- 


ning, prorogation, and ending of every Parliament ; alſo 
of all general ſtatutes. 1 Lev. 296: Hob. 111, 

On prorogation, ſuch bills as have paſſed, not having 
received the royal aſſent, muſt fall ; for there can be no 


act of Parliament, without conſent of the Lords and 


Commons, and the royal fiat of the King, giving his 
conſent perſonally, or by commiſſion. 

It was heretofore provided by a clauſe in ſeveral mi- 
Htia acts, that if at the time of an actual rebellion or im- 
minent danger of invaſion, the Parliament ſhould be 
ſeparated, by adjournment or prorogation, the King 
might call them together, by proclamarion, on fourteen 
days? notice of the time appointed for their re- aſſem- 
bling; but that proviſion is materially altered by Par. 
26 Geo. 3. c. 107. It has been held, that after a proro- 
gation, the King cannot ſummon a Parliament, except 
under the circumitances, and in the manner deſcribed in 
that ſtatute, before the day to which it was laſt pro- 
rogued ; and it is underſtood that when a Parliament is 
prorogued to a certain day, they do not meet on that 
day; unleſs it be particularly declared, by the procla- 
mation that gives notice of the prorogation, that they 


mall meet for the diſpatch of buſineſs, and when it has 


not been prerogued by ſuch a proclamation, and it is 
intended that Parliament ſhall actually fit, it is the eſta- 
bliſhed practice to iſſue a proclamation, to give notice 


| that it is for the diſpatch of butineſs ; and this procla- 
mation, unleſs upon ſome urgent occaſion, bears date at 
jeaſt forty days before the meeting. 2 Hat/. 239. But by | 


& 95, of the ſaid flat. 26 Geo, 3. c. 107, in all caſes 
of actual invaſion, or imminent danger of it, and in caſes 
of rebellion or inſurrection, the King having firſt com- 
municated the occafion to Parliament, if fitting, and it 
po Parliament be D having notified the occaſion by 
proclamation, may order the militia to be called out and 
embodied. And wherever this is done, if the Parliament 


of 


be adjourned or prorogued, he ſhall convene them with. 


in fourteen days. Purſuant to tnis ſtatute the Parlia. 


ment was called together, and met on the 13th of De. 


cember 1792 ; the only doubt, and that entertained by 
very few perſons, being at that time, whether the mea. 
ſure was juſtified by any actual inſurrection. See this 
Dictionary, title Militia. 

A Diſſolution is the civil death of the Parliament; and 
this may be effected three ways: Fir/t, By the King's 
will, expreſſed either in perſon or by repreſentation, 
For, as the King has the ſole right of convening the Par. 
liament, ſo alſo it is a branch of the royal Prerogative, 
that he may (whenever he pleaſes) prorogue the Par. 
liament for a time, or put a final period to its exiſtence, 
If nothing nad a right to prorogue or diſſolve a Par. 
liament but itſelf, it might happen to become perpetual, 
And this would be extremely dangerous, if at any time 
it ſhould attempt to incroach upon the Executive Power: 
as was fatally expericnced by the unfortunate King 
Charles the Firſt; who, having unadviſedly paſſed an 
act to continue ihe Parhament then in being, till ſuch 
time as it ſhould pleaie to diſſolve itfelf, at laſt fell 
a {acrifice to that inordin:ts power, which he him elf 
had conſented to give them, It is therefore extremely 
neceſſary that the Crown {nou be empowered to regu- 
late the duration of thete aſlemblies, under the limit. 


ations which the Z::4/2 contiicution has preſcribed : fo 


that, on the one hand, they may frequently and fegu— 
gularly come together, for the diſpatch of buſineſs and 
redreis of grievances ; and may not. on the other, even 
with the conſent of the Crown, be continued to an ia— 
convenient or unconſtitutional length. 

A Pariiament, it hath been ſaid, ought not to be diſ- 
ſolved as long as any bill remains undiſcuſfed ; and 
proclamation muſt be made in the Parliament, that if 
any perſon have any petition, he ſhall come in and be 
heard, and it no anſwer be given, it is intended the Pub- 
lic are ſatisfied. Lex Con/titutioms 157. 

Secondly, A Parliament may be diſſolved by the de- 
miſe of the Crown. This diflolution formerly hap- 
pened immediately upon the death of the reigning ſove- 
r-Ign : for he being conſidered in law as the head of the 
Parliament, (caput, principium, et fints,) that failing, the 
whole body was held to be extinct. But, the calling a 
new Parliament immediately on the inauguration of the 
ſucceſſor being found inconvenient, and dangers being 
apprehended from having no Parliament in being, in cale 
of a dilputed ſucceſſion, it was enacted by Fats. 7 & 8 
. z. c. 15: 6 Arn c. 7, that the Parliament in being 
ſhall continue for {x months after the death of any 
King or Queen, unleſs ſooner prorogued or diſſolved by 
the Succeſtor: that, if the Parliament be, at the time ot 
the King's death, ſeparated by adjournment or proro— 
gation, it ſhall notwithitanding aſſemble immediately) 
and that, if no Parliament is then in being, which has 
met and ſat, the members of the laſt Parliament ſhall 
ailemble, and be again a Parliament. 

Lajtly, a Parliament may be ditſolved or expire by 


length of time. For if either the Legiſlative Body were 


perpetual ; or might laſt for the life of the Friace who 
convened them, as formerly; and were fo to be tup- 


plied, by occaſionally filling the vacancies with new rC- 
preſentatives; in theſe caſes, if it were once corrupted, 
the evil would be paſt all remedy ; but when diiteren: 


bois 
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bodies ſueceed each other, if the people ſee cauſe to 


diſapprove of the preſent, they may re dify its faults in - 


the next. A Legillative Aſſembiy alſo, which is ſure to 
be ſeparated again, (whereby its members will them- 
ſelves become private men, and ſubject to the full ex- 
tent of the laws which they have enacted for others,) 
will think themielves bound, in intereſt as wel! as duty, 
to malte only ſuch laws as are good. Ihe utmoſt ex- 
tent of time that the ſame Parliament was allowed to fit, 
by fat. 6 V. & M. c. 2, was three years; after the 
expiration of which, reckoning from the return of the 
- firſt ſummons, the Parliament was to have no longer 
continuance. But by at. 1 Geo. 1, f. 2. c. 38, (in order, 
profeli*dly, to prevent the great and continued ex- 
pences of frequent elections, and the violent heats and 
animoſities conſequent thereupon, and for the peace and 
ſecurity of the government then juſt recovering from the 
late rebcllion,) this term was prolonged to /ever ears: 
and, what alone is an inſtance of the vaſt authority of 
Parliament, the very ſame Hou, that was choſen for 
three years, enacted its own continuance for ſeven. 80 
that, az our Conſtitution now ſtands, the Parliament mult 
expire, or die a natural death, at the end of every ſeventh 
year, if not ſooner diſſolved by the royal prerogative; 
as it generally is, in the courſe of every hve or fix years. 

This Septennial Act has been thought by ſome to be 
an unconſtitutional exertion of the authority of Par- 
liament ; and the reaſon given is, that thoſe who had a 
power delegated to them for three years only, could 
have no right to extend that term to {even years. But 
this, ſays Mr. Chriſtian, appears to bea fallacions mode 
of conſidering the ſubject. Before the Triennia! AR, 
6. M. c. 2, the duration of Parliament was only limited 
by the pleaſure or death of the King ; and it never can 
be ſuppoſed that the next, or any ſucceeding, Parliament 
had not the power of repealing the Triennial Act; and 
if that had been done, then as before, they might have 
ſat 17 or 70 years. It is certainly true, that the ſimple 
repeal of 2 former ſtatute would have extended their 
continuante much beyond what was done by the Sep- 
tema Adi. i Comm. c 2. ad fin. inn. To this may be 
added an obferyation, which ſeems unaccountably to 
have been paited over in ſilence by the defenders (and 
therefore no worder by the accuſers) of the Septennial 
Act; aumely, that it is not true in fact, as the argument 
is uſuaily put, that a Parliament cholen for three years 
continued themi-lves for ſeven, fince i: was only one 
part of the Parliament, the Houſe of Commons, which 
was choſen for any limited time; and the Septennial 
AQ was the act of the ae Legi/lature, Will it be 
thought too great a preſumption to remark, that it is not 
quite accurate in Blackfoze, to ſay, that that Houſe en- 


acted its own continuance for ſeven years? as no Enact 


ment on the ſubject could take place, till the ſanction of 
the Lords, and finally that of the King, was obtained. 


PAR LIAuENTUun DianolLiIcuM. A Parliament 
held at Coventry, 38 H. b, wherein Edward Earl of 
March, (attetwards King Zaww IV,) and many of the 
chiet nobility were attainted, was ſo called; but the acts 


then made were annulled by the ſucceeding Parliament. 
Holingshed's Chron, 


PARLIAMENTUM Ix poc rox uu, the Lack-learning 
Parliament, A Parliament held 6 H. 4, whereunzo by 
ial precept to the Sherifts in their ieveral counties, 
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no lawyer, or perſon ſkilled in the law, was to come. 
See title Parliament VI. 2. | | 

PaRLiamenTUM InSaxUM, A Parliament aſſem- 
bled at Oxford, anno 41 H. 3, fo ſtiled, from the mad- 
nels of their proceedings; and becauſe the Lords came 
with armed men to it, and contentions grew very high 
between the King, Lords, and Commons, whereby many 
extraordinary things were done. 4 If. 

PartiamMEnNTUM RELIGIOSORUM. In moſt con- 
vents, they had a common room into which the bre- 
thren withdrew for converſation ; and the conference 
there bad was termed Parliamentum. Mat. Paris. The 
abbot of Cre;/and uſed to call a Parliament of his monks, 
to conſult about the affairs of his monaſtery ; and at this 
day, the Societies of the two Temple or [Inns of Court, 
call that aſſembly of the Benchers or Governors, a Par- 
liament; wherein they confer upon the common affairs of 
their ſeveral Houſes, Crompt. Furi/d, 1. 


PAROL, Word of Mouth; See titles Agreement; 
Frau; Afjumpfit ; Mill; Truft. : 

As to what things may be done by Parol without deed, 
the following determinations inay deſerve notice, 

An uſe will not paſs by Parol without deed ; but 
Ch. J. Pemberton ſaid, it would be a good truſt or 
Chancery uſe, if for money. 2 Show. 156, A Parol re- 
leaſe is good to diſcharge a debt by Cooke contract. 
Arg. 2 Show. 417. 

A promiſe merely executory on both parts; as if I 
promiſe B. 5s. if he goes to Paul's, before B. goes, I 
may diſcharge him, and fo ſhall „ of 
payment of the 55. for no debt was yet due, nor any 
thing executed on either fide. 3 Lev, 238. An agree- 
ment in writing, ſince the ſtatute of frauds and perjuries, 
may be diſcharged by Parol. Fern. 240. A rent aſ- 
ſigned in lieu of dower may be by Parol without deed, 
though it be a freehold created ge nowo : and though a 
rent lies in grant; becauſe this is not properly a grant, 
but an appointment. 12 Mod. 201. Leſſee for years ſur- 
rendered to the leſſor by Parol reſerving rent; adjudged 
this was a good reſervation upon the contract, and that 
an action ot debt would lie for the rent after the firſt day 
of payment incurred, though the reſervation was by way 
of contract, and without any deed. 3 Salt 312. 7. 7. 

If one has a bill of exchange, he may authoriſe auo- 
ther to indorſe his name upon it, by Parol; and when that 
is done, it is all one as if he had done it himſelf. 12 Mod. 
564. See title Bl! of Exchange. 

An inſurance was male from Archangel to the Downs, 
and from the Downs to Leghorn, but there was a Parol 
agreement at the ſame time, that the policy ſhould not 
commence till the ſhip came to ſuch a place, and it was 
held, that the Parol agreement ſhould avoid (or defeat) 
the writing; eited per Holt Ch. J. as adjudged in Pem- 
berton's time. 2 Salk. 444, 445. See title Infurance. 

If a thing is granted by a writing, which is grantable 
by Parol, it may be revoked by Parol. Vide 10 Med. 74. 
Deputation of an office is in its own nature grantable 
by Parol ; and therefore though it ſhould happen to be 
granted by writing, yet ſince it is in itſelf grantable by 
Parol, it may be revoked by Parol. 10 Mod. 74. 

Pa Rolls, or Pleadings; Are the murualaltercations be- 
tween the plaintiff and defendant; which at preſent are 
{et down and delivered into the proper office in writing, 
though formerly they were uſually put in by their coun- 
ſel ere texus, or viva voce, in Court, aud then minuted 
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PAROL. 


down by the chief clerks, or prothonotaries ; whence in 
our old law French the pleadings are frequently denomi- 
nated the Parol, 3 Comm. 293. See title Pleadings, 

It is ſometimes joined with leaſe, as leaſe Parol, z. e. 
leaſe per Parol, a leaſe by word of mouth, to diſtinguiſh 
it from a leaſe in writing. Coœævell. | 
 ParoL ARKREST, Any Juſtice of Peace may, by 
word of mouth, authoriſe any one to arreſt another who 
is guilty of a breech of the peace in his preſence, Sc. 
Dalit. 117. See title Arr. 

Pazou DEMUR REA, Is a privilege allowed an infant, 


who is ſued concerning lands which came to him by de- 
ſcent ; and the Court thereupon will give judgment cus 


foguela predlicta remaneat, guggue the infant comes to the 
age of twenty-one years. And where the age is granted 
on Parol Pemurrer, (which may happen on the ſuggeſ- 
tion of either party, 3 Comm. 3co,) the writ doth not 
abate, but the plea is put /e die, until the infant is of 
full age; and then there ſhall be a re- ſummons. 2 Lill. 
Abr. 283: 2 Inst. 258: Raſt Entr. 363. 

In Parol Demurrer, when it may be had, if two are 
vouched, and there is Parol Demurrer for tne nonage of 
the one; it mall be for the other alio. 45 Ed. 3. 23. 
But by the ſtatutes 127m, 1; 3 Ed. 1. c. 46, and of Glou- 
cofter, 6 Ed 1. c. 2, in wiits of entry /ur diſſtiſiu in ſome 
particular caſes, and in actions anceſtrel brought by an 
infant, the Parol ſhall not demur; otherwiſe he might 
be deforced of his whole property, and even want a 
 maint-nance till he came of age. 6 Rep. 3, 5. So like- 
wiſe in a writ of dower the heir ſhall not have his age; 
for it is neceſſary that the widow's claim be immedi- 
ately determined, elſe ſhe may want a preſent ſubſiſt- 


"ence. 1 Roll. Abr. 137. Nor ſhall an infant patron have 


it in a guare impedit, ſince the law holds it neceſſary 
and expedient, that the church be immediately filled, 
1 Rell. Abr. 138. 

PAROL EVip EN CE; See Evidence II. 


PARRICIDE, Pazrricide.] He who kills his father 
or mother. Law Lat. Di. It is alfo uſed for the crime 
of killing. 

By the Roman law, Parricide, or the murder of one's 
parents or chi.dren, was puniſhed in a much ſeverer man- 


ner than any other kind of homicide, After being | 


ſcourged, the delinquents were ſewed up in a leather 
fack, with a. live dog, a cock, a viper, and an ape, and 
ſo caſt into the ſea, Solon, it is true, in his laws, made 
none againſt Parricide ; apprehending it impoſſible that 
any one ſhould be guilty of ſo unnatural a barbarity. 
And the Per/iaus, according to Herodotus, entertained 
the ſame notion, when they adjudged all perſons who 
killed their reputed parents to be baſtards. And, upon 
ſome ſuch reaſon as this, muſt we account for the omiſ- 
Non of an exemplary puniſhment for this crime in our 
Engliſh laws; which treat it no otherwiſe than as ſimple 


murder, unleſs the child was alſo the ſervant of his pa- 


rent. 1 Hal. P. C. 380. 

For though the breach of natural relation is unob- 
ſerved, yet the breach of civil or eccleſiaſtical connec- 
tions, when coupled with murder, denominates it a new 
ofence ; no leſs than a ſpecies of treaſon, called parva 
proditio, or petit treaſon ;. which, however, is nothing 


elſe but an aggravated degree of murder; although, on 


account of the violation of private allegiance, it is ſtig- 
matized as an inferior ſpecies of treaſon, And thus, in 


PARSON, 


the ancient Gol hic conſtitution, we find the breach both er 
natural and civil relations, ranked in the fame claſs. 
with crimes againſt the State and Sovereign. 4 Cem, 
202, 3. See title Treaſon, 
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PERSONA ECCLESILX. ] One that hath full poſteſion 
of all the rights of a parochial church. He is called Par. 
ſon, Perſona, becauſe, by his perſon the Chinch, which i; 


an inviſible body, is repreſented ; and he is in himſelf a 


body-corporate, in order to protect and defend the right; 
of the Church (which he perſonates) by a perpctual 1uc. 
ceflion. 1 It. 300. It has been alſo ſaid, that he iz 


called Parſon, as he is bound, by virtue of his office, 


propria perſona ſervire Deum Flea, I. q. c. 18. He i; 
ſometimes called the Rector or Governor of the Church - 
but the appellation of Parſen is the moſt legal, as well a. 
the moſt beneficial and honourable, title that a pariſh 
prieſt can enjoy; becauſe ſuch an one, (as Cote obſerves,) 
and he only, is ſaid wicem ſeu perjonam ecclifice gerere, 
1 Comm. c. 11. p. 384. 

The word Parſon, in a large ſenſe, includes all clergy- 
men having ſpiritual preſentments. And there may be 
two Parſons in one church ; one of the one moiety, and 
the other of the other; and a part of the church and 
town allotted to each : and there may be two, that make 
but one Parſon in a church, preſented by one patron. 
1 infl. 17, 18. 

A Parſon hath: the entire fee of his church; and 


where it is ſaid he hath not the right of fee-ſimple, that 


is underſtood: as to bringing a temporal writ of right, 
Cro. Car. 5 82. And in the time of the Parſon, the patron 


hath nothing to do with the church; but if the Parſon 


waſtes the inheritance thereof to his own private uſe, in 
cutting trees, c. his patron may have a prohibition, ſo 
that, to ſome purpoſes, he hath an intereſt during the 
Parſon's time. 11. H. 6. 4: II Rep. 49. 


I. The. Distinction between a. Parſon (or Rectar) ; 


and a Vicar. 


I. The Method of becoming a Parſen or Vicar ; ard 
their Qualifications and Duties. 


III. How one may ceaſe to be a Parſon or Vicar. 


I. 'Tnoucn a Parſon has regularly during his life the 
freehold in himſelf of the parſonage houle, the glebe, 
the tithes, and other dues: yet thets are ſometimes ab- 
propriated; that is to ſay, the benefice is perpetually an- 
nexed to ſome ſpiritual corporation, either ſole or aggre- 
gate, being the patron of the living; which the law 
elteems equally capable of providing tor the ſervice of 
the church, as any ſingle private clergyman. See this 
Dictionary, title Appropriation. RT 

The ancient appropriating Corporations, or Religious 
Houſes, were wont to depute one of their own body t9 


perform divine ſervice, and adminiſter the ſacraments in 
' thoſe pariſhes, of which the Society thus became the Par- 
ſon. This officiating miniſter was in reality no more 
than a curate, deputy, or vicegerent of the appropriator, 
and therefore called Yicarius or Vicar. His ſtipend was 
at the diſcretion of the Appropriator ; who was however 


bound of common right to find ſomebody, 2 illi de tem. 
poralibuus, 
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peralibus, epiſcaho de fſpiritualibus, debeat reſpondere. Seld. 
Tith. c. 11. 1. But this was done in ſo ſcandalous a man- 
ner, and the pariſhes ſuffered ſo much by the neglect of 
the Appropriators, that the Legiſlature was forced to in- 
terpoſe : and, accordingly, it is enacted by Far. 15 R. 2. 
6. 6, that in ali appropriations of churches, the dioceſan 
biſhop ſhall ordain (in proportion to the value of the 
church) a competent ſum to be diſtributed among the 
or pariſhioners annually ; and that the vicarage ſhall 
be ſutticiently endowed. It ſeems the pariſh were fre- 
quently ſufferers, not only by the want of divine ſervice, 
but allo by withholding thoſe alms, for which, among 
other purpoſes, the payment of tithes was originally im- 
ofed : and there fore, in this act, a peyſton is directed to 
be diliributed among the poor parochians, as well as a 
ſufficient ltipend to the Vicar, But he, being liable to 
be removed at the pleaſurt of the Appropriator, was not 
likely to inſiſt tog rigidly on tae legal ſufficiency of the 
ſtipend z and there fore, by /tat. 4 Hen. 4. c. 12, it is or- 
dained, that the Vicar ſhall be a ſecular perſon, not a 
member of any religious houie;z that he ſhail be Vicar 
perpetual, not removable at the caprice of the monaſ- 
tery; and that he ſhall be canonically inſtituted and in- 
ducted, and be ſufficiently endoed, at the diſcretion of 
the Ordinary, for theſe three expreſs purpoſes: todo divine 
ſervice ; toinform the people; and t keep hoſpitality. 
From this ſtatute we may Cate the origin of the preſent 
Vicarages ; for, before this tm, the Vicar was nothing 
more than a temporary curate ; and when the church 
was appropiated to a monaſtery, ae was generaliy one of 
their own body ;. that is one of the regular clergy ;. for 
the monks, who lived fecundum.regulas ot their reipeCive 
houſes or ſocieties, were denominated regular clergy, in 
eontr:diction to the parochial clergy, who performed 
their miniſtry in the world, iz ſeculo; and who, from 
thence, were called fecular clergy. All the tithes or dues 
of the church of common right belong to the Rector; 
or to the Appropriator or Impropriator, who have the 
ſame rigtits as the Rector; and the Vicar is entitled only 
to that portion which is expreſſed in his endowinent ; 
or what his predeceſſors have immemorially enjoyed by 
preſcription, which is equivalent to a grant or endow- 
ment. "Theſe endowments frequently. inveſt the Vicar 
with fome part of the great tithes; therefore the words 
rederiat and vicarial tithes have no definite fignification ; 
But great and ral! tithes are technical terms; and which 
are, or ought to be, accurately defined and diſtinguiſhed 
by the law. 1 Comm. c II, in n. See this Dict. title Tithes. 
The endowments, in conſequence of theſe ſtatutes, have 
uſually been by a portion of the glebe, or land, belong- 
ing tothe Parſonage, and a particular ſhare of the tithes, 
which the Appropriators found it moſt troubleſome to 
collect, and which are therefore generally called privy or 
{mall tithes; the greater, or predial, tithes being ſtill re- 
ſerved to their own uſe. But one and the ſame rule was 
not obſerved in the endowment of all vicarages. Hense 
ſome are more liberally, and ſome more icantily, en- 
dowed : and hence the tithes of many things, as wood 
in particular, are in ſome pariſhes rectorial, and in ſome 
vicarial, tithes. 1.Comm. c. 11. | 
The diſtinction theretore of a Parſon and Vicar is this: 
The Parſon has for the moſt part the whole right to all 
the eccleſiaſtical dues in his pariſh ; but a Vicar has ge- 
nerally an Appropriator over him, entitled to the beſt 


part of the profits, to whom he is in effe& perpetual 
curate, with a ſtanding ſalary. Though in ſome places 
the vicarage has been conſiderably augmented by a 
large ſhare of the great tithes; which augmentations 
were greatly aſſiſted by /at. 29 Car. 2. c. 8, enacted in 
favour of poor Vicars and Curates; which rendered ſuch 
temporary augmentations (when made by the appro- 
priators) perpetual, 

A Vicar indeed muſt nece//ari/y have an Appropriator 
over him, or a ſinecure Rettor, who in ſome books is 
conſidered as, and called, an Appropriator. Of benefices, 
ſome have never been appropriated ;z conſequently, in 
thoſe there can be no Vicar, and the incumbent is Rector, 
and entitled to all the dues of the church. Some were 
appropriated to ſecular eccleſiaſtical corporations, hien 
appropriations ſti I exift, except perhaps ſome few which 
may have been difiol-ed; others were appropriated to 
the Houſes of the regular clergy ; all which appro- 
priations, at the diflolution of monaſteries, were trans- 
terred to the Crown; and, in the hands of the King er 
his grautees, are now called Impropriations; but in ſome 
appropriated churches no perpe:ual Vicar has ever been 
endowed ; in that caſe, the officiating minifter is ap- 
pointed by the Appropriator or Impropriator, and is 
called a perpetual Curate. 1 Comm. c. 11. in n. See ſur- 
ther titles Vicar; Vicarage. 


II. Tus method of becoming a Parſon or Vicar is 
much the ſame. To both there are four requiſites ne- 
ceſſary: holy orders; preſentation ; iuftitution ; and in- 
duction. Ihe method of conferring the holy orders of 
deacon and prieſt, according to the liturgy and canons, 
is foreign to the preſent purpoſe, any farther than as 
they are neceſſary requiſites to make a complete Parſon 
or Vicar. See 2 Burn. Eccl, Law 103. By Common 
Law, a Deacon, of any age, might be in.tituted and in- 
ducted to a parfonage or vicarage; but it was ordained 
by /tat. 13 Els. c. 12, that no perſon under 23 years c:? 
age, and in deacon's orders, ſhould be preſented to any 
benen ce with cure; and if he were not ordained Prieit 
within one year after his induction, he ſhould be %% 
ſacto deprived: and now, by flat. 13 & 14 Car. 2. c. 4, 
no perſon is capable to be admitted to any benefice, un- 
leſs he hath been firit ordained a prieſt; and then he is, 
in the language of the law, 4 Ceri in orders. But if he 
obtains orders, or a licence to preach, by money or 
corrupt practices, (which ſeems to be the true, though 
not the common, notion of {imony,) the perſon giving 
ſuch orders forteits 40/, and the perſon receiving 10/. 
and is incapable of any eccleſiaſtical preferment fer 
ſeven years afterwards, Stat. 31 Elix, c. 6: and ice fur- 
ther this Dictionary, title Ordination. 

Any Clerk may be preſented to a parſonage or vicar- 
age; that is, the patron, to whom the advowſon of the 
church belongs, may offer his Clerk to the Biſhop of the 
dioceſe to be inſtituted. A layman alſo may be pre- 
ſented ; but he mutt take Prieſt's orders before his ad- 
miſtion. 1 Burn. £ccl. Law 103. As to Advowſons, or 
the right of preſentation, wich are a ſpecies of private 
property, fee ins Dictionary, title Agvow/or. 

But when a clerk is preſented, the Biſhop may refuſe 
bim upon many accounts. As, if the patron is excom- 
municated, and remains in contempt torty days. 2 Rel., 
Ar. 355. Or if the cleik be unſit; Glanv. J. 13. ao 
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which unfitneſs is of ſeveral kinds. Firſt, with regard 
to his perſon ; as if he be a baſtard: (though that inca- 
pacity ſerms now exploded, tee Baftard ;) an outlaw, an 
excommunicate, an alien, under age, or che like. 2 Roll. 
Abr. 356: 2 Iiiſt. 632 : Stats. 3 Ric. 2. c. 3: 7 Ric. 2. 
c. 12. Next, with regard to his faith or morals; as for 
any particular hereſy, or vice that is nalum in ſe : but if 
the Biſhop alleges only in generals, as that he is /chi/- 
maticus tnveteratus, or objects a fault that is malym pro- 
. hibitum, merely as haunting taverns, playing at unlawful 

games, or the like ; it is not good its of refuſal. 
5 Rep. 58. Or, laſtly, the clerk may be unfit to diſ- 
charge the paſtoral office, for want of learning. In any 
of which caſes the Biſhop may refuſe the clerk. In caſe 
the refuſal is ſor hereſy, ſchiſm, inability of learning, 
or other matter of eccleſiaſtical cogrizance, there the 
Biſhop muſt give notice to the patron of ſuch his cauſe 
of refuſal, who, being uſually a layman, is not ſuppoſed 
to have knowledge of it; elſe he cannot preſent by 
lapſe: ut, if the cauſe be temporal, there he is not 
bound to give notice. 2 /n/?. 632. See title Advow/ſor II. 

If an action at law be brought by the Patron againſt 
the Biſhop for refuſing his clerk, the Biſhop muſt aſſign 
the cauſe. If the cauſe be of a temporal nature and the 


fact admitted, (as, for initance, outlawry,) the judges of 


the King's Courts muſt determine its validity, or whe- 
ther it be ſufficient cauſe of refuſal ; but if the fact be 
denied, it muit be determined by a jury. If the cauſe 
be of a ſpiritual nature, (as, hereſy, particularly at- 
_ ledged,) the fact, if denied, ſhall alſo be determined by a 
jury; and if the fact be admitted or found, the Court, 
upon conſultation, and! advice of learned divines, ſhall de- 
cide its ſufficiency. 2 1% 632. If the cauſe be want 
of learning, the Biſhop need not ſpecify in what points 
the clerk is deficient, but only allege, that he is deficient ; 
for the fat. ꝙ Edaw. 2. fl. 1. c. 13, is expreſs, that the 
examination of the fitneſs of a perſon preſented to a be- 
nefice belongs to the eccleſiaſtical judge. 5 Rep. 58: 
3 Lev. 313. But becauſe it would be nugatory in this 
caſe to demand the reaſon of refuſal from the Ordinary, 
If the patron were bound to abide by his determination, 
who has already pronounced his clerk unfit ; there- 


fore, if the Biſhop returns the clerk to be minus a- 


ciens in literaturd, the Court ſhall write to the Metropo- 
litan, to re-examine him, and certify his qualifications; 
which certificate of the Archbiſhop is final. 2 7/2. 632. 

If the Biſhop hath no objections, but admits the pa- 
tron's preſentation, the clerk ſo admitted is next to be 
inſtituted by kim; which is a kind of inveſtiture of the 
ſpiritual part of the beneſice; for by inſtitution the care 
of the fouls of the pariſh is committed to the charge of 
the clerk. When a Vicar is inſtituted, he (beſides the 
uſual ſorais) takes, if required by the Biſhop, an oath 
of perpetual reſidence; for the maxim of law is, that 
avicarins non habet vicarium and, as the non- re ſidence 
of the Apptopriators was the cauſe of the perpetual eſta- 
bliſhment of vicarages, the law judges it very improper 
for them to defeat the end of their conſtitution, and by 
abſence to creme the very miſchief which they were 
2ppointed to remedy z eſpecially as, if any profits are to 
ariſe from putting in a curate and living at a diftance 
from: the pariſh, the Appropriator, who 15 the real Par- 
fon, has undoubtedly the elder title to them And it 
appears that the Bithop cannot difpenſe with the Vicar's 


oath, which is, that he will be reſident upon his vicar. 
age, unleſs diſpenſed withal by his dioceſan. 1 Buy, 
Eccl. Law 148. 

When the Ordinary is alſo the patron, and confers the 
living, the preſentation and inſtitution are one and the 
ſame act, and are called a Collation to a benefice, See 
title Advow/on I. By inſtitution or collation the church 
is full, ſo that there can be no freth preſentation till an. 
other vacancy, at leaſt in the caſe of a common patron ; 
but the church is not full againſt the King, till incuc. 
tion: nay, even if a clerk is inſtituted upon the King's 
preſentation, the Crown may revoke it before induction, 
and preſent another clerk. Co. Litt. 344. Upon inf. 
tution alſo the clerk may enter on the parſonage houſe 
and glebe, and take the tithes ; but ke Cannot. grant or 
let them, or bring an action for them, till induction. 
1 Comm. c. II. p. 391. Sec further this Dictionary, title 
Inflitution, | 
Induction is performed by a mandate from the Biſhoy 
to the Archdeacon, who uſually iſſues out a precept to 
other clergymen to perform it for him. It is done by 
giving the clerk corporal poſiefiion of the church, as by 
holding the ring of the door, tolling a bell, or the like; 
and is a form required by law, with intent to give all 


the pariſhioners due notice, and ſufficient certainty of 
thetr new miniſter, to whom their tithes are to be paid. 


This therefore is the inveſtiture of the temporal part of 
the benefice, as inſtitution is of the ſpiritual. See further 
title Induction. And when a clerk is thus preſented, inſti. 
tuted, and inducted into a rectory, he is then, and not 
before, in full and complete poilcflion, and is called in law 
perſona imperſonata, or Parſon imparſonee. Co. Litt. zoo. 

lhe Duties of a Parſon or Vicar, are pr.ncipally 
of eccleſiaſtical cognizance; ſee this Dictionary, title 


Preaching ; thoſe only excepted which are laid upon him 


by ſtatute. Ard thoſe are indeed fo numerous, that *t 
is impracticable to recite them here with any tolerable 
conciſeneſs or accuracy; they are to be gathered chiefly 
from ſuch authors as have compiled treatiſes expreſoly 
upon this ſubject; though theſe, it is remarked by Black- 
ſtone, are not very much to be re'ied on. The article of 
Re/idence may here be ſlightly noticed; upon the fuppo- 
fition of which the law doch ſtile every parochial mi- 
niſter an incumbent. By Fat. 21 Hen 8. c. 13, perſons 
wilfully abſenting themſelves from tneir benefices, for 


one month together, or two months in the whole, in the 


year, incur for every month a penalty of 5/. to the 
King, and 5. to any perſon that will ſus for the ſame; 
except chaplains to the Kirg, or others therein men- 
tioned, during their attendance in the houſehold of ſuch 
as retain them: (See title Chaplain:) and alio except 
all Heads of Houſes, magiſtrates, and profeſſors in he 
Univerſities; (iz. the Chancellor, Vice-Chancellor, 
Commiſſary, Doctors of the Chair, and Readers of 
Lectures ) and all ſtudents under forty years of age 
reſiding there, n fade for ſtudy. Legal reſiderce 18 
not only in the pariſh, but alſo in the parſonage 
kouſe, if there be one: for it hath been reſolved, that 
the ſtatute intended reſidence, not only for ſerving the 
cure, and for hoſpitality ; but alſo for maintaining the 
houſe, that the ſucceſtor alſo may keep hoſpitality there. 
6 Rep. 21. Ard if there be no parſonage houſe, it nath 
been holden that the incumbent is bound to hire one, in 


the ſame pariſh, to anſwer the purpoſes of —_ 
; 5 der 


=P > a fo ©. 


PARSON II. III. 


See Comp. 429: 5 Burr. 27223 and this Dictionary, 
i eſidence. 

2 more effectual promotion of this important 
duty of refidence in the parochial clergy, a proviſion is 
made by the . 17 Geo. 3. c. 53, for raiſing money upon 
eccleſiaſtical benefices, and to be expended in rebuild- 
ing, or repairing, the houſes belonging to ſuch benefices. 
"This ſtatute enables the Incumbent, when there is no 
arſonage houſe, or where it is ſo ruinous as not to be 


repaired with one year's income of the living, to borrow, | 


with the conſent of the Patron and Ordinary, upon mort- 
age of the revenue of the living, a ſum not exceeding 
two years“ clear value, to be laid out in repairs, build- 
ing, or the purchaſe of a houſe. The intereſt of which 
was, under this ſtatute, to be repaid by the Incumbent 
yearly, and 50. per cent. of the principal, or 10/. per 
cent. if he did not reſide 20 weeks within a year. And 
where the income is 100. a year, and the incumbent 
does not reſide 20 weeks within a year, the patron and 
the Ordinary are empowered to undertake this without 
his conſent. The Governors of Queen Aune's bounty 
may lend money upon ſuch mortgages at 4/. per cent. 
intereſt, and 100/. upon a living under 4o/. a year, 
without any intereſt. Colleges and other Corporations 
may lend money for this purpoſe upon their own livings 
without intereſt. And the ſtatute contains the forms 
and modes ot proceeding to fulfil its various purpoſes, 
Under this ſtatute the money borrowed was directed 
to be diſcharged by paying 5/. per cent. yearly, upon the 
principal remaining due: the conſequence was, that it 
would have been diminithed by decreaſing inſtalments ; 
which wou'd have produced an infinite ſeries ; ſo that the 
whole could never have been paid. And it required 
another ftatute, which was paſſed merely for the pur- 
poſe, to correct this palpable blunder ; by this latter 
tute the original ſum mult be paid, as ſtated, at the 
fartheſt, within 20 years. See fat. 21 Geo, 3. c. 66. 


III. Although there is but one way, whereby one 
may become a Parſon or Vicar ; there are many circum- 
ſtances, belides death, by which one may ceaſe to be fo. 

By Ceyzon, in taking another benefice. For by fat. 
21 Hen. 8. c. 13, it any one having a benefice of 84. per 
annum, or upward, (according to the preſent valuation 
in the King's books, Cro. Car. 456,) accepts any other, 
the firſt ſhall be adjudged void, unleſs he obtains a dil- 
penſation; which no one is eatitled to have, but the 
chaplains of the King and others therein mentioned; the 
brethren and ſons of Lords and Knights; (but not of 
baronets, as that dignity did not exilt at the time of the 
Fat. 21 H. 8;) and doctors and bachelors of divinity 
and Jaw, admitted by the univerſities of this realm. See 
this Dictionary, titles Chaplain ; Plurality. And a va- 
cancy thus made, for want of a diſpenſation, is called 
Ceſſion. See this Dictionary, title Ceſſon. 

By Cenjecration; for when a Clerk is promoted to a 
biſhoprick, all his other preferments are void, the inſtant 
that he is conſecrated, See this Dictionary, title Bis. 
But there is a method, by the favour of the Crown, of 
holding ſuch livings in commendam. Comme nda, or eccl:/ia 
nmexdatay is a living commended by the Crown to the 
care of a clerk, to hold till a proper paſtor is provided 
forit. This may be temporary for one, two, or three 
years 3 or perpetnal ; being a kind of diſpenſation to 


| 


— 


| Parſen 53 Appropriation, 


avoid the vacancy of the living, and is called a com- 
menda retinere. There is alſo a commenda recipere, which 
is to take a benefice de novo, in the Biſhop's own gift, or 
the gift of ſome other patron conſenting to the ſame; 
and this is the ſame to him as inſtitution and induction 
are to another clerk. See further this Dictionary, title 
Commendam. 

By Re/ignation. But this is of no avail, till accepted 

by the Ordinary; into whoſe hands the reſignation muſt 
be made. Cro. Fac. 198. See further this Dictionary, 
title Refgnation. 
By Deprivation; either, firſt, by ſentence declaratory 
in the Eccleſiaſtical Courts, for fit and ſufficient cauſes 
allowed by the Common Law; ſuch as attainder of 
treaſon or felony, Dyer 108 : Jerk. 210; or conviction of 
other infamous crime in the King*s Courts; for hereſy, 
infidelity, (Fitz. Ab. tit. 7 rial 54,) groſs immorality, and 
the like; or, ſecondly, in purſuance of divers penal ſta- 
tutes, which declare the benefice void, for ſome nonfea- 
ſance or negle&, or elſe ſome mal-feaſance or crime. 
As, for Simony ; by fats, 31 Eliz. c. 6: 12 Ann. ff. 2. 
c. 12; ſee title Simony :—for maintaining any doctrine in 
derogation of the King's ſupremacy, cr of the thirty- 
nine articles, or of the Book of Common Prayer ; by 
fats. 1 Eliz. cc. 1,2: 13 Eliz. c.12 :—for neglecting, 
after inſtitution, to read the liturgy and articles in the 
church, or make the declarations againit popery, or take 
the abjuration oath ; Fats. 13 Elix. c. 12: 13& 14 
C. 2. c. 4: 1 Geo. 1. ,. 2. c. 6:—for uſing any other 
form of prayer than the liturgy of the church of Eug- 
land; ftat. 1 Eliz. c. 2: —or for abſenting himſelf fixty 
days in one year from a benefice belonging to a popiſn 
patron, to which the clerk was preſented by either of 
the univerſities ; fat. 1 V. M. f. 1. c. 26; fee title 
Papiſt: in all which and ſimilar caſes the bene ce is 
ip/o facto void, without any formal ſentence of depriv- 
ation. 6 Rep. 29, 30: 1 Comm. c. 11. 


For further matter relating to this ſubject, ſee this 
Dictionary, titles Church; Clergy ; Curate; Quare Impedit; 
Tithes, &c. | 


PARSONAGE, Per/enatus, Perſonagium.] Is ſome- 
times taken for a dignitary in a church, and ſometimes 
for the benefice itſelf. Convell, | 

Parſonage, or reQory, is a pariſh church, endowed. 
with a houſe, glebe, tithes, Sc. z. or a certain portion 
of lands, tithes, and offerings, eſtabliſhed by law, for 
the maintenance of the miniſter who hath the cure of 
ſouls: and though properly a Parſonage or rectory doth 
conſiſt of giebe land and tithes; yet it may be a reQory, 
though it have no glebe, but the church and church- 
yard ; alſo there may be neither glebe nor tithes, but 
annual pay ments in lieu thereof. Par. Counc. 190. The: 
rights to the Parſonage and church lands are of ſeveral 
natures ; for the Parſon hath a right to the poſſeſſion ; 
the Patron bath the right of preſentation ; and the Ordi- 
nary a right of inveſtiture, Sc. But the rights of the 
Patron and Ordinary are only collateral rights ; neither 
of them being capable of poſſeſſing or retaining the 
church themſelves; though no charge can be laid on 
the church or Parſonage, but by the conſent and agree- 
ment of all of them. FHughe;'; Par/, Law 188. See titles. 


PARS 


PARSON MORTAL. The rector of a church inſti- 
tuted and inducted, for his own life, was called Perſona 
mortalis and any collegiate or conventional body, to 
whom the church was for every appropriated, was 
termed Perſona immortalis. Cartalar. Rading, MS. F. 18 2. 
See titles Paten; Appropriation. 

PART ES FINIS NIHIL HABUERUNT, Oc. Is 
an exception taken againſt a ſiue levied. 3 Rep. 88. See 
title Fine of Lands. : | 

PARTICIPATIO, Is the charity fo called, by which 
the poor are made participes of other men's goods, We 
read it in ſeveral places in the Monaſt. 2 tem. page 321. 

PARTIES, Are thoſe who are named in a deed or 
fine, as parties to it ; as thoſe who levy the fine, and to 
whom the fine is levied : fo they who make any deed, 
and they to whom it is made, are called Parties to the deed. 
Cowell, See titles Deeds; Fine of Lands. 

PARTITION, Partilio.] The dividing land de- 
ſcended by the Common Law, or cukom, among co-heirs 
or parceners, Where there are two at leaſt. In Kent, 
where the land is of gavelkind nature, they call their 
Partition ſhifting, from the Saxen /i/tan, to divide. In 
Lali it is called Ferciſere. Partition alſo may be made 
by joint-tenants, or tenants in common, by aſlent, deed, 

or writ, See titles Jpint-tenants ; Parceners; Tenants in 
Common, 

PARTITIONE FACIENDA, mentioned in far. 
31 H. 8. c. 1.] A writ that lies for thoſe who hold lands 
cr tenements pro zrdiwvi/o, and would ſever to every one 
his part; againit thoſe who'refule to join in Partition, as 
coparceners, tenants in gavelkind, Sc. Old. Nat. rev. 
142: F. N. B. 61. See title Parceners; Joint-tinants; 
Tenants in Common. 


PARTNERS, Are where two or more perſons agree 


to come into any trade or bargain in certain proportions 
agreed upon, I there are two partners in trade, ard 
judgment is recovered againſt one of them, his motety 
of the goods in partnerſhip only, ſhall be taken in exe- 
cution. Show. 174. See title Bankrupt IV. 7. 

PART OWNERS, Thoſe who are concerned in ſhip 
matters, and have joint ſhares therein. And when there 
are Part-owners of a ſſlip, the majority may fit her out, 
without conſent of the reſt; and if they do, ſuch majo- 

rity run all hazard, and are to partake of the profits. 
Hp. 13, 20. Action ſies as well againit the part-owners 
of a ſhip, for the loſs or ſpoiling of goods delivered to 
the maſter, as againſt the maſter; for as the maſter of a 
ſnip is chargeable in reſpect of his wages, ſo are Part- 
owners in reſpect of the freight, but the action againſt 
the Part- ners muſt be brought againſt all of them, or 
deſendarts may take advantage of it, by pleading in 
abatement, &c. Show, 30, 103: 3 Lev. 259. See title 
Jnſurance. | 

PARTVY- WALLS; See titles Fire; London. 

* * 'PARVISE, Belden (in his Notes on Forte/cue, c. 51.) 
defines it to be, an afternoon's exerciſe, or moot for the 
inſtruction of young ſtudents; bearing the ſame name 
originally with the Parvitæ at Oxford. Seld. Notes, 
page 96. CJaucer mentions it in one of his prologues. 

PASCHA CLAUSUM, The octaves of Eaſter or 
Leno Sanda, which cloſes that ſolemnity: and die tali) 
re Puic ha Clauſum, is 4 date in ſome of our old deeds, 


8 


761. 


PAST 
The firſt ſtatute of I gminſter, anno 3 £4. 1, is (aid @ 


be made the Monday after Eater weck; aft de la ch 


de Paſche, &c. 

PASCHA FLORIDUM, The Sunday before Eaſter, 
called Palm Sunday ; when the proper hymn or goſp.! 
ſung was occurrunt turbæ cum flonbus & palmis, Se. 
Cartular, Abbat. Glaſton. MS. 75. 

PASCHAL RENTS, Rents or yearly tributes pat! 
by the clergy to the Biſhop or Arcadeacon, at their V 
viſitations. | 5 

+-PASCUA, A particular meadow or paſture ground, 
ſet apart to feed cattle. See Lindæucod. Prov. Ang. l. 3. 
c. 18: and 5%, Paſtura, y 
PASCUAGE, paſcuagium, Fr. paſcage.] The graſirz 


or paſturing of cattle. Mon. Angl. ii. 23. The fame with 


anno. 
PASNAGE, And fathnage in woods, Oc. See tiils 
Pannage. 
PASSAGE, paſſagium.] Is properly over water, a, 
ay is over land; it relates to the fea, and great rivers, 
and is a Freuch word ſignifying tran/itum. In Ves. 


4 Ed. 3. c. 7, it is uſed ſor the hire a man pays for being 


tranſported over ſea, or any river: and it is mentioned 


* 


among cuſtoms and dutirs, as /5:c:on70, Paſſagio, C e. 
gio. Chart. Hen, 1. 

All perſons ſhall have free paſſige on the river Sc 
and if any be diſturbed, he may have his remedy by action, 
Stat. Axtiq g H. 6. c. 5. There were alſo other fatuic: 
paſſed for regulating the paſſage of this river, and pre- 
venting diforders therein by the Ve, &c. 19 H. 7, 
c. 18: 26 Hen. 8. c. 5. 

Paſſagio is alſo the name of a writ directed to tle 
keepers of the ports to permit a man to paſs over {ea, 
who has the King's leave, Reg. Orig. 193. Ihe prices 
of paſſage at Dover, &c. were limited by Fat. 4 Fa. z. 
c. 8. None to paſs out of the realm withcut the King's 
licence, Stat. 5 R. 2. ft. 1. c. 2. See titles King; Ne 
exeat regno. Paſſage from Kent to Calais reſtraiaed to 
Dover. Stat. an. Ed. 4. c. 10. 

PASSAGIUM, Or Paſagium Regis. A voyage or 
expedition to the Holy Land, when made by the Kings 
of England in perſon. Cowell. 

PASSATOR, He who has the intereſt or command 
of the patlage of a river, or the lord to whom a duty is 
paid for paſſage. Cowell. 

PASSLIAGIARIUS, A ferry-man, Thorns Cron cl 
in an, 1287. 

PASS PORT, A compound of two French words, 
u. paſſer, tranſire, and fort, portus, a haven. It fignt- 
fies a licence, for the fate paſſage of any man from ore 


place to another. See fat. 2 E. G. c. 2; and titles dion 


IV; Saſe condud?s, 
PAS TITIUM, A paſture field. Dameſelay, per Cale 


PASTORAL STAFF. The form of it was ſtreight 
which ſigniſied redum regimen. All the :op part ot it 
was crooked, aud the other part ſharp: the crooked 
ſigniſied, that the biſhop preſided over the people; and 


| the ſharp ſignified, to puniſh the ſtubborn. Cowl! 


PASTURE, Is any place generally where cattle may 
feed ; and feeding for cattle is called Paſture, where- 


common 


| fore feeding grounds are called common cf Paſture: but 
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PAS 


common of Paſture is properly a right of putting beaſts 
to paſture in another man's ſoil ; and in this there is an 
intereſt of the lord and of the tenant. Wod's Inſt. 196, 
197. For in thoſe waſte grounds, which are uſually 
called Commons, the property of the ſoil is generally in 
the lord of the manor; as in common fields it is in the 
particular tenants. And common of Paſture is either 
appendant, appurtenant, becauſe of vicinage, or in groſs. 
See title Common, 

PASTUS, The procuration, or proviſion, which te- 
nants were bound to make for their lords at certain 
times, or as often as they made a progreſs to their lands: 
This, in many places, was turned into money. Hoc modo 

er evum liberabo & Paſtu Regis & Principum. Chart. N al- 
gafi Regis Merciorum in Mon. Angl. i. 123. ; 

PATENTEE, One to whom the King grants his 
letters patent. 7 Ed. 6. c. 3. ; 

PATENTS, The King's writings, ſealed with the 
Great Seal, having their name from being en: and they 
differ from writs. Crempt. Furi/d. 126. The King is to 
adviſe with his Council touching grants and Patents 
made of his eſtate, Sc. And in petitions for lands, an- 
nuities, or offices, the value is to be expreſſed ; alſo a 
former Patent is to be mentioned where the petition is 
for a grant in reverſion, or the Patents thereupon ſhall 
be void. Stats. 1 Hen. 4. c 6: 6 Hen. 8. c. 15.— Patents, 
which bear not the date and day of delivery of the King's 
warrants into Chancery, are not good. Stat. 18 er. 6, 
c. 1,-Where the King's Patent creates a new eſtate, of 
which the law doth not take knowledge; the Patents 
are void, 8 Rep. 1: 5 Rep. 93. But Patents ſhall not 
be avoided by nice conſtructions: if a Patent may be 
taken to two intents, and is good as to one, and not as 
to the other, it is valid. Terk. Cent. 138, When the 
King would paſs a freehold, it is neceſſary that the Pa- 
tent be under the Great Seal; and it ought to be granted 
de adviſamento of the Chancellor of the Exchequer and 
Lord Treaturer in the uſual manner. Ftzgi6. 291. See 
titles Grants of the King; Scire Facias. 

As to Patents for new inventions, ſee title Monopoly. 
For Patents of peerage, title Peer, For Patents of pre- 
cedence, title Barrafter. f 

PATRIA, The country; the men of a neighbour- 
hood: Thus when it is ſaid inquiratur per patriam, a jury 


of the neighbourhood is meant. In like manner, Ai 


vel recognitio per afſiſam, idem eff qued recognitio Patriæ. 
Cravell, See titles Fury ; Age. 

PATRIMONY, An hereditary eſtate, or right de- 
ſeended from anceſtors. The legal endowment of a 
Church, or Religious Houſe, was called ecc/eaftical Patri- 


mon; ; and the lands and reverſions, united to the See of 


Rome, are called St. Pete®s Patrimony. Coavell. 

PATRINUS, A godfather ; as Matrina is a god-mo- 
ther. LI. H. 1. 

PATRITIUS, An honour conferred on men of the 
firſt quality, in the time of the Eng/i5 Saxon Kings. 
Mon. Ang. i. 13. | | 

PATRON, He who hath the diſpoſition of an eccle- 
ſiaſtical benefice. See titles 4dvow/on ; Parſon, 

The Patron's right is the moſt worthy and firſt act and 
part of a promotion to a benefice, and is granted and 
pleaded by the name of [era di/pr/itio eccloſtæ. Hob. 15 2. 
But during the vacancy of a church, the freehold of 
the glebe is not in the Patron; for it is in abeyance. 

Vor. II. 


PAWN. 
8 H. 6. 24: Litt. 144. A Patron ſhall not have an 


action for treſpaſs done when the Church is vacant : and 
if a man who hath a right to glebe lands, releaſeth the 
ſame to the Patron, that is not good; becauſe the Pa- 
tron has not any eſtate in the land. 11 H. 6. 4. If che 
Patron grants a rent out of a church, it is void even 
againſt himſelf, 38 Ed. 3. 4. Sce further, this Dict. 
titles Advauſon; Parſon ; Vicar, &c. 

PAVAGE, Pavagium.] Money paid towards paving 
the ſtreets or highways. Rex conceſſit Pavagium villæ de 
Huntingdon per quinquennium. Pla. Parl. 35 Edw. 1. 

PAUPER, A poor man; according to which we have 
a term in law, to ſue in forma pauperis. See title Cofes II. 

Before a perſon is admitted to ſue ix formd panperis, 
he mult have counſels hand to his petition, certitying 
the judge to whom the petition is directed, that he con- 
ceives the petitioner hath good cauſe of action; he muff 
alſo annex an afidavit to his petition, that he is not 
worth five pounds, all his debts paid, except wearing 
apparel, and his right to the matter in queſtion, Lil. 
Reg. 633. 

None ought to be admitted to ſue in forma pauperis in 
an action on the caſe, for words. Lil. Reg. 633. 

A perſon admitted to ſue : forma pauperis, can only 
ſue in that cauſe for which he is admitted, & /ic totier 
quottes. Lil. Reg. 633. 

It ſeems that, after the ſtatutes which introduced cofts, 
neither plaintiffs nor defendants could ſue or defend 22 
forms pauperis ; for that would be a means of depriving 
the other party of the colts given him by ſtatute : and as 
tat. 11 Hen. 7. c. 12, enables perſons only to ſue as 
Paupers; and as the Hat. 23 Hen. 8. c. 15, excepts only 
plaintiffs who are Paupers from paying coſts ; it ſeems, 
that one cannot be admitted in a civil action to d%e nd as 
a Pauper. But it hath been adjudged, that a perſon 
may be admitted to defend an indictment n formd pau- 
feris for a miſdemeanor, ſuch as a conſpiracy, keeping a 
diſorderly houſe, Oc. for in ſuch proceedings there being 
no coſts, the judges have a diſcretionary power of ad- 
mitting or refuſing them by the Common Law Paſch. 
9 Geo. 2.T he King v. Wright See flat.2 Ges. 2. c. 28 F 8, 
by which, perſons are allowed to defend i forma pau- 
peris on actions and informations relating to the Cuſtoms. 

It is ſaid, that Paupers ought not to be admitted to 
remove cauſes out of interior Courts, but ought to ſatisfy 
themſelves with the juriſdiction within which their actions 
properly lie. 1 Med. 368. | 

By the orders of the Courts, if the party admitted to 
ſue in forma paufperis give any fee or reward to his counſel 
or attorney, or mike any contract or agreement with 
them, he ſhall from thenceforth be diſpaupered, and not 
be afterwards admitted again in that ſuit to proſecute ia 

forma pauperis. Ord. Car. 94. 

Alſo, it it ſhall be made appear to the Court, that any 
perſon proſecuting iz forma pauperis hath fold or con- 
trated for the benefit of the ſuit, or any part thereof, 
winle the ſame depends, ſuch cauſe ſhall be from thence- 
forch totally diſmiſſed the Court. Ord. Car. 95. 

It is ſaid, that if a pauper gives notice of trial, and 
does not proceed, he ſhall be diſpaupered. 1 Salt. 506. 

PAWN, P:eazs. ] A pledge or gage for payment of 
money lent : it is ſaid ( reneatis ?) to be derived & 
pugno, gua res gu Pignort dautur, pugno wel manu tra- 
duntur, Lit. Di, The party who pawns goods, hath a 
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general property in them; they cannot be forfeited by 
the Pawnce, or party who hath them in Pawn, for any 
offence of his; nor be taken in exccution for his debt; 


debt for which they are pawncd is ſatisfied. List. Rep. 
332. For the abſolute property is in another: therefore 
they are not allenable, nor, by conſequence, forfeitable ; 
becauſe they cannut be forfeited without loſs and danger 
to the abſolute owner; and all qualied poſieflors do tak: 
the property under the reſtriction to preſerve the property 
of the right owner, Pro. title Attachment in Aſiſe 20. 

If a man pawns goods for money, and afterwards a 
judgment is had againſt the Pawner at the ſuit of one of 
the creditors ; the goods in the hands of the Pawnee Nall 
not be taken in execution, until the money is paid to the 
Paivnee; becauſe he had a qualified property in them, 
and the judgment cred:tor only an intereſt. 3 Bu/F. 17. 
And when a perſon hach jewels in Pawn for a certain 
ſum, and he who pawned them is attainted, the King 
ſhall not have the jewels unleſs he pay the money, 
Plowd. 487. For the alteration of the general property 
doth not alter the ſpecial property 1 the Pawnee. 
2 H. 7.1: 1 Bulft. 29. 

If a man pledge goods and then is outlawed, he can- 
not redeem them; becauſe H the abſolute property is 
in the King ; but 1f the outlawry 15 reverſed, then the 
perſon 1s re-inſtated in his property, as if there had been 
no outlawry ; and therefore may redeem them. 1 Bl. 29. 

The Pawnee of goods hath a ſpecial property in them, 
to detain them for his ſecurity, Sc. and he may aſſign 
the Pawn over to another, ſubject to the ſame conditions : 
and if the Pawnee die before redeemed, his executors 
mall have it upon the like terms as he had it. 

If goods pawned are perithable, and no day being ſet 
for payment of the money, they lie in Pawn till ſpoiled, 
without any default in him who hath them in keeping; 
the party who pawned them ſhall bear the damage; for it 
ſhall be adjudged his fault that he did not redeem them 
ſooner : and he, to whom pawned, may have action of 
debt for his money. Alſo, if the goods are taken from 
him, he may have action of treſpaſs, Sc. Co. Litt. 8g, 
208 : Telv. 179. | | 

Where goods are pawned for money borrowed, with- 
out a day let for redemption, they are redeemable at any 
time during the life of the borrower. "They may be re- 
deemed after the death of him to whom pawned ; but 
not after the death of him who pawned the goods. 2 Cro. 
245: Ney 137: 1 Bulft. 9. But where a day is ap- 
pointed, and the Pawner dieth before the day, his exe- 
cutors may redeem the Pawn at the day, and this ſhall 


be afſets in their hands. 1 Bu. 30, 31. If goods are re- 


decmable at a day certain, it mult be ſtrictly obſerved ; 
and the Pawnee, in caſeof failure of payment at the day, 

ay fell them. 1 Nel. Rep. 181, 215. But Rill the right 
ovener has his redemption in equity, as in caſe of a mort- 
gage. 1 It. 205: Shep. 106. 

He, who borrows money on a Pawn, is to have the 
pledge again, when he repays it; or he may have action 
for the detainer; and his tender of the money reveſts the 
ſpecial property. 2 Cro. 244. And it hath been held, 
that where a broker or Pawnee refuſes (upon tender of 
the money) to redeliver the goods in Pawn, he may be 
indicted ; becauſe being ſecretly pawned, it may be im- 
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poſſible to prove a delivery for want of witneſſes, if %. 
wer ould be brought for them. 3 Salk. 268. Adjudged, 


that if goods are loſt, after the tender of money, the 


neither may they otherwiſe be put in execution, till the | Pawnee is liable to make them good to the owner ; for, 


after tender, he is a wrongful detainer ; and he who keeps 
goods wrongtully muſt anſwer for them at all event; 
his wrongful detainer being the occaſion of the loßs. 
Cro. Fac. 243: Telu. 149: 1 Bult. 2g: Bro. Bail. 
ment, 7 : 1 Rol. Rep. 129: 1 IIſt. 89. But if they are 
lott before a tender, it is otherwiſe; the Pawnee is not 
liable, if his care of keeping them was exact, and the 
law requires nothing of him, but only that he ſhould uſe 
an ordinary care in keeping the goods, that they may 
be reſtored on payment of the money for which they 
were depoſited ; and in ſuch caſe if the goods are lol, 
the Pawnee hath ſtill his remedy againſt the Pawner for 
the money lent. 2 Salk. 522: 3 Saik. 268. 

If the Pawn is laid up, and the Pawnee robbed, he is 
not in general anſwerable ; though if the Pawnee uſeth 
the thing, as a jewel, watch, Oc. that will not be the 
worle for wearing, which he may do, it is at his peril; 
and if he is robbed, he is avſwerable to the owner, as 
the uſing occaſioned the loſs, Wc. 2 Salk. 522: 3 Sali, 
268: ſee Co. Liti. 89, a: 3 lut.108: 4 Co. 83: Palin. 
551: Ow. 123: lelv. 178: Cro. Jac. 244: 1 Built, 
29, 30: 1 Rol. Rep. 181. If the Pawn is of ſuch a na. 
ture, that the keeping is a charge to the Pawnee, as a 
cow, or a horſe, Sc. he may milk the one, or ride the 
other; and this ſhall go in recompence for his keeping. 
Things, which will grow the worſe by uſage, as appare!, 
Sc. he may not uſe. Owen 124. 

A perfon borrowed 100. on the Pawn of jewels, and 
took a note from the lender, acknowledging them to be 
in his hands, for ſecuring the money; aiterwards, he 
borrowed ſeveral other ſums of the ſame per!ion, for 
which he gave his notes, without taking any notice of 
the jewels. As in this caſe it was natural to thin: the 
lender would not have advanced the ſums on note only, 
but on the credit of the pledge in his hands before; it 
was decreed in equity, that if the borrower would have 
his jewels, he muſt pay all the money due on the notes. 
Preced. Chanc. 419, 421. 

A factor carnot pawn the goods of his princ pal. 


Strange 1178. He to whom goods are delivered for tate 


cuſtody cannot pawn them. Strange 1187. There can be 
no market-overt for Pawning. %.. Where money 1s 
lent on a pledge, the borrower is perſonally liable 0 
the payment, unleſs there be an agreement to the con- 
trary. Strange 919. See further, this Dictionary, tit'c 
Bailment ; and poft, Pawn-brokers. 

PAWNAGE, In woods and foreſts for ſwine ; {ce 
Pannage. 

PAWN-BROKERS. By fat. 25 Geo. 3. c. 48, Pang 
brokers are annually to take out a licence on a 10“ 
ſtamp, if within the bills of mortality; and 51 in a9 
other part of the kingdom, for each ſhop kept ; under it. 
penalty of 50ʃ. 

By „at. 29 Geo. 3. c. 57, confirmed by fats. 31 C. 3. 
c. 52; 33 Geo. 3. c. 53, the following rates of prot: 
are allowed to Pawnbrokers for intereſt and waretoule- 
room. 

For every pledge upon which there ſhall have been 
lent not exceeding 2s 64. one halfpenny, for any un? 
during which the ſaid pledge ſhall remain in pawn, not 

'6 excceding 
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exceeding one month: and the ſame for every month 
alterwards, including the current month in which ſuch 
pledge ſhail be redeemed, although ſuch month ſhall not 
be expired. For 5s. one penny; 7s. 6d. one penny 
halfpenny 3 10s, two-pence; 126. 6d, two-pence half- 
penny; 155. three-pence; 175. 64. three pence half. 
penny; II. ſour-pence ; and fo on progreſſively and in 
proportion for any ſum not exceeding 40s. 

And for every ſum exceeding 40s. and not exceeding 
100. at the rate of 34. and no more, for tne loan of every 
20 of ſuch money lent by the month; and ſo in pro- 
portion for any fractional ſum. $1. - 

A party applying for the redemption of goods pawned, 
within ſeven days after the expiration of any month, may 
redcem them without paying any thing for the ſeven 


days, and applying after ſeven, and within fourteen days, 


pays the profit for one month and a half of another 
month ; bur after the expiration of the firſt fourteen days 
the Pawnbroker may take for the whole month. 5 3. 

Entries to be made and duplicates given. 54. | 

Any perſon fraudulently pawning the goods of ano- 
ther, and convicted before a juſtice, ſha!l rorfeit 20s. and 
alſa the value of the goods pawned, Oc. to be aſcertained 
by the juſtice; and, on failure of payment, ſhall be com- 
mitt-d to the Houſe of Correction, for not more than 
three months, nor leſs than one month, and be publicly 
whipped ; the forfeitures, when paid, to be applied to- 
wards making ſatis faction to the party injured, and de- 
fraying the colts ; the overplus, if any, to the poor of the 
pariſh. & 5. f 


Any perſon, counterfeiting or altering a duplicate, may 


be ſeized and taken before a Juſtice ; who is to commit 
the party to the Houſe of Correction, for not more than 
three months, nor leſs than one. 56. 

If any perſon ſhall offer to pawn any goods, refuſing to 

ive a ſatisfactory account of himſelf, and the goods; or 
if there ſhal} be reaſon to ſuſpe& that ſuch goods are 
ſtolen; or if any perſon, not entitled, ſhall attempt to re- 
deem goods pawned; they may be taken before a Juſtice, 
who ſtall commit them for further examination: and if 
it appeats that the goods were ſtolen, or illegally obtained, 
or that the perſon offering to redeem the ſame has no 
title or pretence to them; the Juitice is to commit him to 
be dealt with according to law, where the nature of the 
offence ſhall authorize ſuch committment by any other 
law ; or otherwiſe, for not more than three months, nor 

leſs than one. 5 7. 

A Juſtice may prant a ſearch warrant ; in executing 
which, a peace officer may break open doors, and the 
goods, if found, ſhall be reſtored to the-owner. F 8, 

Pawnbrokers, refuſing to deliver up goods pledged 
within one year, on tender of the money lent, and inte- 
reſt, on conviction, a Juſtice is empowered to commit the 
offender till the goods be delivered up, or reaſonable ſa- 
tskadion made. 89 

Perſons producing notes are not to be deemed owners, 
unleſs on notice to the contrary from the real owner. 4 10, 

Duplicates being loit, the owners, on oath before a 
Taltice, ſhall be entitled to another from the Pawn- 
broker. H 11. | 

Goods to be ſold by public auction after the expiration 
ot one year; being expoſed to public view, and catalogues 
Werco! publiſhed, and two advertiſements of ſale by the 


— — 


it appears, by the party's receipt of it, that it is for his 
} . 


Pawnbroker to be inſerted in ſome rews- paper two days 
at leaſt before the firſt day's ſale under penalty of 51. to 


the owner. § 12. 


Pawnbrokers, receiving notice from the owners of 


ods before the expiratica of a year, ſhall not difpoſe 
p ) 


of them, unti} after the expiration of three months from 
the end of the ſaid year, § 13. 

Pawnbrokers to enter an account of fales in their 
books of all goucds pawned for upwards of ten ſhillings ; 
and in caſe of any overplus by the ſale, upon demand 
within three years, it {hall be paid to the owner, the ne- 
ceilary coſts, principal, and intereſt being deducted ; per- 
ſons poſſeſſing duplicates entitled to the inſpecting of the 
book; and in caſe the goods ſhall have fuld for more 
than the ſum entered, or the further entries not made, or 
the overplus is refuſed to be paid, the offender ſhall for- 
feit treble the ſum lent, to be levied by diſtreſs. F 14. 

Pawnbrokers ſhall not purchaſe goods whilſt in their 
cuſtody, or ſuffer them to be redeemed for that purpoſe ; 
nor lend money to any perſon appearing to be under 
twelve years of age, or intoxicated, or purchaſe dupli- 
cates of other Pawnbrokers, or buy any goods before 
eight in the forenoon, and after ſeven in the evening; 
nor receive any goods in pawn before eight in the fore- 
noon or after nine at night, between 1Mchae/mas and 
La. ly dur, and beforc ſeven o'clock in the ſorenoon, and 
after ten at night, during the remainder of the year; ex- 


cept the evenings of Saturday, and that preceding Good 


Friday and Chriftmas-day; nor carry on the trade on any 
Sunday, Good Friday, or Chriſimas day. I 15. 

Pawnbrokers are to place in their ſhops a table cf 
rates allowed by this act. 5 16. | 

Pawnbroker*s chriſtian and ſurname, ard buſineſs, to be 
written over the dœor; under a penalty of 1c/. half to the 
informer and half to the poor. F 17. 

Pawnbrokers having told goods illegally, or having 
embezzled or injured goods, ſuſtices may award reaſon- 
able ſatisfaction to the owners, in caſe the ſame ſhall not 
amount to the principal and profit; or, if it does, the goods 
ſhall be delivered to the owner, without paying any thing 
under a penalty of 10/. $18. 

Pawnbrokers to produce their books before any Juſ- 
tice, if required, on a penalty of 1o/. F 19. 

Penalty on Pawnbrokers neglecting to make entry 104. 
and for every offence againit this act, where no penalty 
is provided, 5/. to be Jevied by diltrels ; 2l. 10s. to the 
informer, the remainder to the poor. F 20. 

Complaint ſhall, in all caſes, be made within twelve 
months. § 21. 

Churchwardens to proſecute for every offence at the 
expence of the pariſh, on notice from a Juſtice. & 22. 

This act does not extend to pledges for money above 
101. nor by F 53, to perſons lending money upon goods 
at 5 per cent. intereſt, 

This act to extend to the executors, Oc. of Pawn- 
brokers and Pawners. § 25. 

The form of convidion is ſettled by & 28 and an ap- 
peal given to the Quarter Se ions. & 29. 


PAYMENT of money re the day appointed, 13 
in law Payment at the Jay ; for it cannot, in preſump- 
tion of law, be any prejudice to him, to whom the pay- 
ment is made, to have his money before the time; aud 
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on uo un pit, uuleſs paid; for a bill ſhall never go in 
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own advantage tp receive it then, otherwiſe he would | 
not doit. Vet it is ſaid, that defendant mult not plead, 
that the plaintiff accepted it in full ſatisfaCtion ; but that 
he paid it in full ſatisfaftion. 5 Rep. 117. Payment of 
a leſſer ſum, in ſatisfaction of a greater, cannot be a 
ſatisfaction for the whole; unleſs the payment be before 
the day : though the gift of an horſe, or robe, Sc. in 
ſatisfaction, may be good. 14i4. And where damages are 
uncertain, a leſs thing may be done in ſatisfaction of a 
greater. 4 Med. 89. == 

Upon ſelvit ad diem pleaded, it is good evidence to 
prove Payment at any time after the day, and before 
action brought; and Payment, although after the day, 
may be pleaded to any action of debt, upon bill, bond, 
or judgment, or /cire facias upon a judgment. 2 Lil. 
Aer. 287: Stat. 4 & 5 Arn. c. 16. But lee 1 Sa. 652; 
where, on ſuch a plea, proof was-made of intereſt paid 
two years after the day, whereby the plea was fal/ified ; 
which was made on preſumption only ; as the debt had 
not been demanded tor thirty years. And though Pay- 
ment after the day is good by way of diſcharge, it will 
not be ſo by way of ſatisfaction. 4 Med. 250. Payment 
is no plea to debt on covenant, or an obligation, with- 
out acquittance ; but if the obligation have a condition, 
it is otherwiſe. Dyer 25, 169. If a bond, Sc. be for 
Payment of money; and no day is ſet, damages cannot 
be recovered till a demand is made. Bridg. 20. See 
title Bond, ; ; 

For payment of rent, there are ſaid to be four times: 
1. A voluntary time, that is not ſatisfactory, and yet 
good to ſome purpoſe: as where a lefſee pays his rent 
before the day, this gives ſeiſin of the rent, and enables 
him to whom paid to bring his aſſize for it. 2. A time 
voluntary and fatisfaQtory in ſome caſes ; when it is paid 
the morning of the laſt day, and the leſſor dies before 
the end of the day, this is a good payment to bind the 
heir or executor, but not the King. 3. The legal, ab- 
folute, and fatisfaQory time, which is a convenient time 
before the laſt inſtant of the laſt day, and then it muſt 
be paid. The 4th is ſatisfactory, and not voluntary, 
but coercive, when forced and recovered by ſuit at law, 
Co. Litt. 200: 10 Rep. 127 : Ploxwd. 172. See title Rent. 

Payment of money ſhall be directed by him who 
pays it, and not by the receiver, Oc. 5 Rep. 117: Cro. 
Elis. 68. If the payer does not apply the Payment, the 
receiver may; but he muſt not apply it to an uncertain 
demand, as to a debt from a teſtator. Strange 1194. In 
the payment of a teſtator's debts by executors, they are 
to pay firſt judgments, mortgages, rent due by leaſe, Oc. 
then bonds and bills, Sc. 1 Roll. Abr. 927. See title 
Executor V. 6. ; 

A bill drawn on A. to pay money for value received, 
is a good diſcharge of a debt, though the bill be not paid, 


that no duke, earl, or baron, as ſuch, have any greater 


| reſtrained from granting proceſs of the Peace or beha- 


unleſs the creditor return the bill in convenient time. 
Show, 155. A. gives B. a bill of exchange on C. in pay- 
ment of a former debt; this is not allowable as evidence 


diſcharge of a precedent debt, except it be part of the 
contract that it ſhould be ſo. 1 Salt. 124. When a mer- 
chant draws a bill upon a correſpondent, who accepts it, 
this is payment : for it makes him debtor to another 
perſon, who may bring his action. 10 d. 37. See title 
Bill of Exchange. . x 7 
PAYMENT INTO Cour; See Money into Ci urt. | 
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PEACE, Pav.] In the general ſigniſieation, is oppo. 
lite to war or ftrite : but, particularly in law, it intends a. 
quiet behaviour toward the King and his Subjects. Ang 
if any man is in danger from another, and makes oath 
of it before a juſtice of Peace, he ſhall be ſecured by 
good bond, which is called binding to the Peace. Lamb. 
Eiren. lib. 2. cap. 2. 77: Cromp. Ji. of Peace, 118, 129. 
And alſo frank- pledge and conſervation of the Peace. 
Time of Peace is, when the Courts of juſtice are open; 
and Judges and miniſters of the ſame may, by law, 
protect men from wrong, and adminiſter juſtice to all. 
Co. Litt. 249. Ba 

All authority for keeping the Peace comes originally 
from the King, who is the Supreme Magiſtrate for pre- 
ſervation thereof; though it is ſaid the King cannot tale 
a recognizance of the Peace; becauſe it is a rule in lau- 
that no one can take any recognizance, who is not either 
a juſtice of record, or by commiſſion : alſo it is certain, 


power to keep the Peace, than mere private perſons, 
Lamb, lib. I. c. 3: Dalt. c. 1. But the Lord Chancellor, 
or Lord Keeper of the Great Seal, the Lord High Stew— 
ard, the Lord Marſhal, and every Juſtice of the King's 
Bench, have, as incident to their offices, a general autho. 
rity to keep the Peace throughout the realm, and to 
award proceſs for ſurety of the Peace, and take recogni. 
zances for it. And every Court of Record hath power to 
keep the Peace within its own precin& : as have like- 
wite Sheriffs, who are entruſted with the cuſtody of the 
counties, conſequently have by it an implied power of 
keeping the Peace, within the ſame ; and coroners may 
bind perſons to the Peace, who make an affray in their 
preſence ; but may not grant proceſs of the Peace, Sc. 
2 Hawk, P. C. 

Peace ſhall be kept, and juſtice and right duly admi- 
niſtered to all perſons. Sat. 1 R. 2. c. 2, &.—Breakers 
of the Peace to be impriſoned, and to find ſureties, Sc. 
Stats. 2 Ed. 3. c. 6: 34 Ed. 3. c. 1. Recognizances for 
keeping the Peace to be certified to the quarter ſeſions. 
Stat. 3 H. 7. c. 1.— The Chancery and King's Bench 


viour without motion and affidavit; and to give colts 
and damages to perſons wrongfully vexed by ſuch pro- 
ceſs, and reſtrained from granting /uper/edeas, unleſs the 
proceſs is granted in the manner required by the ſtatute. 
The ſaid Courts to puniſh inſufficient ſureties. Sar, 21 
Fac. 1. c. 8. Actions againſt Peace-offcers made local. 
Stat. 21 Fac. I. c. 12. And the general iſſue pleadable. 
Stat. 7 Fac. I. c. 5: 21 Fac. 1. c. 12. See this Dic- 
tionary, titles aſtices of Peace ; Surety of the Peace ; and 
fot, Peace of the King. 

PEACE or GoD AND THE Cuvrch, Pax Dei & 
Eccle/ie. | Was anciently uſed for that ceſſation which the 
King's Subjects had from trouble and ſuit of law between 
the terms, and on Sue and holidays. See Vacation. 

PEACE OF THE KINO, Pax Regis, mentioned in at. 
6 R. 2. fl. 1. c. 13.) Is that Peace and ſecurity both for 
life and goods, which the King promiſeth to all his Sub- 
jects, or others taken into his protection. And where an 
outlawry 1s reverſed, a perſon is reſtored to the King's 
Peace, and this is termed ad Pacem redire. Bradl. lib. 3. 
c. 11. This point of policy ſeems to have been bor- 
rowed by us from the Feudliſis, which, in the ſecond book 
of the Feuds, cap. 5 3, intitled, de Pace tenenda, &c. 

Hoteman 
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Hoteman proveth. Of this Howeden ſetteth down many 
branches, Aunal. H. 2. fil. 144, 330. As to the Peace 
of the Church, ſee title San4uary. The Peace of the 
King's highway is the immunity that the King's high- 
way hath to be free from annoyance or moleſtation. 
The Peace of the plough, whereby the plough and the 
plough cattle are ſecured from diſtreſſes. F. N. B. go. 
And fairs have been faid to have their Peace; becauſe 
no man might be troubled in them for any debt con- 
tracted elſewhere. 


PECIA, A piece or ſmall quantity of ground. Parech . 


Antiq. 240. ES ; 
PECTORALE, A word often met with in old writ- 


ings. Moſt authors agree that it is the ſame with that 
garment called ratzozale, which the high prieſt in the 
old law wore on his ſhoulders, as a fign of perfection. It 
is worn allo by the high prieit of the new law, as a ſign 
of the greateſt virtue. Yue gratia & ratione perficitur; 
for which reaſon it is called rationale. It is by ſome 
taken to be that part of the pall which covers the breaſt 
of the prieſt, and from thence called Peckorale. But all 
agree that it is the richeſt part of that garment, em- 
broidered with gold, and adorned with precious ſtones, 
Cowell, | 

PECTORAL, Armour for the breaſt, a breaſt- plate 
or petral, for a horſe ; from the Lat. pedtus; it is men- 
tioned in fat. 13 & 14 Car. 2. c. 3. 

PECULIAR, Fr. peculier, i. e. private.] A particular 
pariſh or church, that hath juriſdiction within itſelf, and 
power to grant adminiſtration or probate of wills, Oc. 
exempt from the Ordinary. 

There are Royal Peculiars, and Archbiſhops* Peculiars: 
the King's chapel is a Royal Peculiar, exempted ſrom all 
ſpiritual juriſdiction, and reſerved to the immediate go- 
verament of the King: there are alſo ſome peculiar 
eccleſiaſtical juriſdictions belonging to the King, which 
formerly appertained to Monaſteries and Religious 
Houſes, It is an ancient privilege of the See of Can— 
terbury, that wherever any manors or advowſons be- 
long to it, they forthwith become exempt from the 
Ordinary, and are reputed Peculiars of that ſee ; not 
becauſe they are under no Ordinary, but becauſe they 
are not under the Ordinary of the dioceſe, Sc. For 
the juriſdiction is annexed to the Court of Arches, and 
the judge thereof may originally cite to theſe Peculiars 
of the Archbiſhop. Wood's Inf. 504. 

The Court of Peculiars of the Archbiſhop of Canter— 
bury, hath a particular juriſdiction in the city of London, 
and in other dioceſes, Sc. within his province: in all, 
hiſty-ſeven Peculiars. 4 Ia. 338: Stat. 22 & 23 Car. 2, 
c. 15. There are ſome Peculiars which belong to Deans 
and Chapters, or a Prebendary, exempted from the 
Archdeacon only : they are derived from the Biſhop, 
of ancient compoſition, ard may be viſited by the Bi- 
ſhop in his primary or triennial viſitation : in the mean 
time, an Official of the Dean and Chapter, or Prebendary, 
is the Jadge; and from hence the appeal lies to the 
Bihop of the dioceſe. Food 504. Appeal lieth from 
other Peculiar Courts to the King in Chancery. Sar. 
25 H.8. c. 19. The Dean and Chapter of St. Paul's have 
a Peculiar juriſdiction; and the Dean ard Chapter of 
Salifeury hayeja large Peculiar within that dioceſe ; ſo 
have the Dean and Chapter of Litchfeld, &c, 2 Nell. 
dbr, 1240, 1241, 


PEERS. 


There is mention in our books of Peculiars of Arch- 
deacons ; but they are not properly Peculiars, only ſub- 
ordinate juriſdictions ; and a Peculiar is primd facie to 
be underitood of him who hath a co-ordinate juriſdiction 
with the Biſhop. Hab. 185: Med. Ca. 308. If an Arch- 
deacon hath a peculiar authority by commiſſion, this 
{hall not take away the authority of the Biſhop z but, if 
he hath authority and juriſdiction by preſcription, it is 
ſaid, it ſhall. 2 Roll. Rep. 357. Where a man dies inteſ- 
tate, leaving goods in ſeveral Peculiars, it has been 
held, that the Archbiſhop is to grant adminiſtration. 
Sid. go: 5 Med. 239. See 16 Vin. Abr. title Peculiars ; 
and this Dictionary, title Courts Ecclgfiaſtical 4. 


PECUNIA, Properly money, but anciently uſed for 
cattle, and ſome times for other goods as well as money. 
So we find often in Dome/Jay, Paſtura ibidem ad Pecuniam 
ville, that is, paſture-ground for the cattle of the vil- 
lage. Cowell, 

PECUNIA SEPULCHRALIS, LL. Canuti, 102.] 
Money anciently paid to the prieſt at the opening of the 
grave, for the good of the deceaſed's foul. This the 
Saxons called ja!/ceat, ſaulſeat, and anime ſymbolum. 
Spel. de Concil. t. 1. f. 5 17. See Mortuary. 

PECUNIARY. All puniſhments of offences were 
anciently Pecuniary, by mul&, &c. See Fine. 

PECUNIARY CAUSES, Cogniſable in the Eccle- 
Fraſtical Courts; are ſuch as ariſe either from the with- 
holding eccleſiaſtical dues, or the doing or neglecting 
ſome act relating to the church, whereby damage ac- 
crues to the plaintiff; towards obtaining a ſatis faction 
for which he is permitted to inſtitute a ſuit in the Spiritual 
Court. For the principal of theſe cauſes, ſee 3 Comm. 
83; and this Dictionary, titles Courts Eccleſiaſtical 3 
Tithes; Spoliation; Dilapidation, 

Pzcuniary LEGacy ; See titles Executor ; Legacy. 

PEDAGE, pedagium.] Money given for the paſſing 
by foot or horſe through any country. Caſan. de Con. 
Burgun. 118: Spelm, This word is ligewile mentioned 
by Mat. Paris, anny 1250, 

PEDALE, A foot cloth, or piece of tapeſtry laid on 
the ground to tread on, for greater {tate and ceremony. 
Ingulph. pag. 41. 

PE DIS ABSCISSIO, Cutting off the foot; a puniſn- 
ment on criminals, anciently infliged here, inſtead of 
death; as appears by the laws of Villiam, called 
The Conguerer, cap. 7: fo, in Inguiphus, p. 850: Fleta, 
lib. 1. c. 38: Bracten, lib. 3. cap. 32: Menaſt. 1 tome 


pag. 166. 


PEDONES, Foot: ſoldiers. Simeon of Durham, anno 
1085. 

PE DL ARS H; See Hazmwkers, 

PEERAGE. The dignity of the Lords or Peers of 
the realm. See Peers of the Realm. 

PEERS, Pares.] Signify, in law, thoſe who are impa- 
nelled in an inqueſt upon a man, for convicting or clearing 
him of any offence ; the reaſon is, becauſe the cuſtom 
of the realm is to try every man in ſuch cate by his 
Peers or equals. See flats. Weſim. 1. 3 E. 1. cap. 6: 
Mag. Car. c. 29. And in this ſenſe, it is in uſe with other 
nations. Cowell, | 

And as every one of the Nobility, being a Lord of Par- 
liament, 1s a Peer, or equal to all the other Lords, though 
of ſeveral degrees; ſo the Commons are Peers to one 

another, 


PEERS or THE REALM, 


another, although diſtinguiſhed as Knights, Eſquires, 
Gentlemen, Sc. 2 Inft. 29: 3 tut. 31. See foft, title 
Peers of the Reaim, 

PEzRs oF Fxts. The word Peer denoted origin 
ally one of the ſame rank; afterwards, it was uſed for 


tne vaſſals or tenants of the ſame Lord, who were obliged 


to ſerve and attend him in his Courts, being equal in 
function: theſe were termed Peers of Fees, becauſe 
Folding fees of the Lord; or becauſe their buſineſs in 
Court was to fit and judge under their Lord, of diſputes 
ariſing on fees; but if there were too many in one 
lordſhip, the Lord uſually choſe twelve, who had the title 
of Peers, by way of diſtiaction; from whence, it is ſaid, 


we derive our common jurics, and other Peers, Cowell, 


PEERS or TH REALM, 


Pares REOGNI; PROcERES.] The Nobility of the 
Kingdom, and Lords of Parliament; who are divided 
into Dates, Margueſies, Earls, Viſccunts, and Barons, 
And the reaſon why they are called Peers is, that not- 
withſtanding a diſtinction of dignities in our Nobility, 
yet in all public actions they are equal; as in their 
votes of Parliament, and trial of any nobleman. 
S. P. C. lib. 3. The appellation ſeems to have been 
borrowed from France, from thoſe twelve Peers that 
Charlemaine inſtituted in that kingdom, called Pares wel 
Patricii Francie. 


I. Of the Titles and Origin of the ſeveral Degrees of 
Nebility. : 

II. The Manner in which they may be created, and 
limited: aud how forfeited, 


III. Of the Privileges of Peers, 
IV. The Mode of their Trial in capital Caſes. 


I. AL degrees of nobility and honour are derived 
from the King as their fountain, and he may inſtitute 
what new titles he pleaſes. Hence it is that all degrees 
of nobility are not of equal antiquity. 
; A Dake, though he be in England, in reſpect of his 

title of nobility, inferior in point ot antiquity to many 
others, yet is ſuperior to all of them in rank ; his being 
the firſt title of dignity after the royal family. Camden 
Britan, title Ordines. Among the Saxons che Latin 
names of Dukes, duces, is very frequent; and fignified, as 
among the Romans, the commanders or leaders of their ar- 
mies, whom in their own language they called henezoga; 
and in the laws of Henry Il. (as tranſlated by Lambard ), 
they are called heretochi:. But after the Norman con- 
queſt, which changed the military polity of the nation, 
the Kings themſelves continuing for many generations 
Dukes of Normandy, they would not honour any Sub- 
jects with the title of Duke, till the time of Edward III; 
who, claiming to be King of France, and thereby loſing 
the ducal in the royal dignity, in the eleventh year of 
his reign created his ſon, Edward the Black Prince, 
Duke of Cornwall; and many, of the Royal Family 
eſpecially, were afterwards raiſed to the like honour, 
This reaſon, however, does not ſeem very ſatisfaQory, 
as in fact this order of Nobility was created about a year 


before Edw. III. aſſumed the title of King of France, | 


A. D. 1337. Henry's Hiſt. Eng. viii. 135, (Svo.) See 
this Dictionary, titles Duke ; King II. 


£ « 


In the reign of Queen El/izavterh, A. D. 1572, the 
whole order became utterly extint; (Camd:n Briten, 
title Ordines ; Spelman. G2. 191 ;) but it was revive 
about fifty years afterwards by her Succeſſor, who wa; 
remarkably prodigal of honours, in the perſon of Ce 
Villiens, Duke of Buckingham. 1 Comm, c. 12. 

A Marqueſs, ( Marchio,) is the next degree of nobility, 
His office formerly was (for dignity and duty were never 
ſeparated by our anceſtors) to guard the frontiers and 
limits of the kingdom ; which were called the marches, 
from the Teutonic word, arch, a limit: ſuch as, in par- 
ticular, were the marches of V ales and Scotland, while 
each continued to be an enemy's country. Ihe perſons 
who had command there, were called Lords- Marchers, 


or Marqueſſes; whoſe authority was aboliſhed by at. 


27 Hen. 8. c. 27 (26?) : though the title had long before 
been made a mere enſign of honour; Robert Vere, Earl 
of Oxford, being created Marquis of Dulin, by Rich. 
ard II, in the eighth year of his reign, 2 1%. 5. Sce 
this Dictionary, title Margue/s. 

An Earl is a title of nobility ſo ancient, that its 
original cannot be clearly traced out. Thus much 
ſeems tolerably certain: that among the Sax they 
were called ealdarmen, quaſi elder men, ſiggify ing the 
ſame as ſenior or ſenator among the Remars ; and alia 
ſchiremen, becauſe they had each of them the civil go— 
vernment of a ſeveral divifion or ſhire, On the irrup- 
tion of the Danes, they changed the names to £2»/e;, 
which, according to Camden, ſignified the ſame in their 
language. Bran. title Ordines. In Latin they are called 
Comite;, (a title firſt uſed in the Empire,) from being the 


King's attendants; d ſecietate nomen ſumpſerunt, Rege; 


enim tales fibi aſſociant. Bracten, lib. 1. c. 8: Flet. I 1. 
c. 5 After the Norman conqueſt, they were, for ſometime, 
called Counts or Countees, from the French; but they 
did not long retain that name themſelves, though their 
ſhires are from thence called counties to this day, The 
name of Earls or Comites is now become a mere title; 
they having nothing to do with the government of the 
county, which is now entirely devolved on the Sheriff, 
the Eay!'s deputy, or wice-comes. In writs, and com- 
miſſions, and other formal inſtruments, the King, when 
he mentions any Peer of the degree of an Earl, uſually 
ſtiles him * truſty and well beloved coufin :** an appel- 
lation as antient as the reign of Henry IV: who, being 
either by his wife, his mother, or his ſiſters, actually re- 
lated or allied to every Earl then in the kingdom, art- 
fully and conſtantly acknowledged that connection in all 
his letters and other public acts: ſrom whence the uſage 
has deſcended to his ſucceſſors, though the reaſon has long 
ago failed, See title Earl. 


The name of FYice-comes, or Viſcount, was afterwards 
made uſe of as an arbitrary title of honour, without any 
ſhadow of office pertaining to it, by Henry VI ; when, 
in the eighteenth year of his reign, he created John 
Beaumont a Peer, by the name of Viſcount Beaumcut; 
which was the firſt inſtance of the kind. 2 I/. 5. 

The title of Baron is the moſt general and univerſal 
title of nobility; for originally every one of the Peers of 
ſuperior rank had alſo a barony annexed to his other 
titles. 2 Inf. 5, 6. But it hath ſometimes happened that, 
when an antient baron hath been raiſed to a new degree 
of peerage, in the courſe of a few generations, ey 

titles 


- 
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titles have deſcended differently ; one perhaps to the 


e deſcendants, the other to the heirs-general ; where- 
8 earldom, or other ſuperior title, hath ſubſiſted 
without a barony ; and there are alſo modern inftances, 
where Earls and Vifcounts have been created without 
annexing a barony to their other honours: ſo that now 
the rele doth not hold univerſally, that all Peers are 
Barons. The original and antiquity of baronies have 
occaſioned great inquiries among our Engliſh antiqua- 
ries. The moſt probable opinion ſeems to be, that they 
were the ſame with our preſent lords of manors ; to 
which the name of Court-baron (which is the Lord's 
Court, and incident to every manor) gives ſome counte- 
rance. It may be collected from King Tohn's Magna 
Carta, c. 14, that originally all lords of mauors, or Ba- 
rons, that held of the King in capte, had ſeats in the Great 
Council or Parliament: till, about the reignof that Prince, 
the conflux of them became fo large and troubleſome, 
that the King was obliged to divide them, and ſummon 
only the greater Barons in perſon; leaving the ſmall ones 
to be ſummoned by the Sheriff; and (as it is ſaid) to ſit 
by repreſentation in another Houſe ; which gave riſe to 
the ſeparation of the two Houſes of Parliament G16. 
Hiſt. of Exch. c. 3: Seld. Title of Hon. 2, 5, 21. See title 
Parliament, By degrees the title came to be confined to 
the greater Barons, or Lords of Parliament only ; and 
there were no other Barons among the peerage but ſuch 
as were ſummoned by writ, in reſpect of the tenure of 
their lands or baronies, till Richard I. firſt made it a 
mere title of honour, by conferring it on divers perſons 
by his letters patents. 1 Jn. 9: Seld. Jan. Angl. 2. I 66. 

Before the time of King Ed. III. there were but two 
titles of nobility, viz. Earls and Barons: the Barons 
were originally by tenure, afterwards created by writ, 
and after that by patent; but Earls were always created 
dy letters patent. Seld. 535. See 1 Comm. c. 12. p. 398. 
in n. And Hen, VI. created Edmund of Hadham Earl of 
Rictmand, by patent, and granted him precedency be- 
fore all other Earls. Mary I. likewiſe granted to Henry 
Rail, Earl of Swffex, a privilege by patent beyond 
ny other nobleman, viz. that he might at any time be 
czrered in her prefence, like unto the grandees of 
Cain; and ſome few others of our Nobility have had 
tis honour. Dig. 

The fat. 31 Hen. 8. c. 10, ſettles the precedency of 
the Lordsof Parliament, and great Officers of State: after 


whom, the Dukes, Marquefles, Earls, Viſcounts, and 


Barons, take place according to their ancienty ; but it 
is declared, that precedence is in the King's diſpoſition. 
See this Dictionary, title Precedence. 

A dignity of Earl, Sc. is a title by the Common 
Law; and if a patentee be diſturbed of his dignity ; 
"ic regular courte is to petition the King, who indorſes 
Mt and ſends it into Chancery. Staundf. Prerog. 72: 
22 Edaw. 2, 

There are now no feudal baronies ; but there are 
Bzrons by ſucceflion, and thoſe are the Biſhops ; who, by 
virtue of ancient baronies held of the King, (into which 
the poſſeſſions of the ir biſhopricks have been converted,) 
are called by writ to Parliament, and have place in the 
Houſe of Peers as Lords Spiritual: the temporal poſ- 
e ſdons of Biſhops are held by their ſervice to attend in 
Parliament when called; and that is in the nature of a 
barony. See Pojz II. III. 


II. Tur right of Peerage ſeems to have been origi- 
nally territorial; that is, annexed to lands, honors, caſtles, 
manors, and the like; the proprietors and poſſeſſurs of 
which were (in right of thoſe eſtates) allowed io be 
Peers of the Realm, and were ſummoned to Parliament 
to do ſuit and ſervice to their Sovereign; and, when the 
land was alienated, the dignity paſſed with it as append- 
ant. Thus the Biſhops ſtill fit in the Houſe of Lords in 
right of ſucceſſions to certain ancient baronies annexed, 
or ſuppoſed to be annexed, to their epiſcopal lands. 
Glan. |. 7. c. 1. And thus, in 11 Her, 6, the poſſeſ- 
ſion of the caſtle of Arundel was adjudged to confer 


an earldom on its poſſeſſor. Seld. Tit. of Hor, 6. 2. 


c.9. $5. But afterwards, when alienations grew to be 
ſrequent, the dignity of peerage was cbnfined to the 
lineage of the party ennobled; and, inſtead of terri- 
torial, became perſonal. Actual proof of a tenure 
by barony became no longer neceſſary to conſtitute a 
Lord of Parliament ; but the record of the writ of ſum- 
mons to him, or his anceſtors, was admitted as a ſufficient 
evidence of the tenure. 1 Comm. c. 12. 

Peers are now created either by writ, or by patent ; 
for tboſe who claim by preſcription muſt ſuppoſe 
either a writ or patent made to their anceſtors ; though, 
by length of time, it is loſt, The creation by writ, or 
the King's letter, is a ſummons to attend the Houle of 
Peers, by the ſtile and title of that barony, which the 
King is pleaſed to confer ; that by patent is a royal grant 
to a Subject of any dignity and degree of peerage. The 
creation by writ 1s the more ancient way ; but a man 
is not ennobled thereby, unleſs he actually takes his ſeat 
in the Houſe of Lords: and ſome are of opinion that 
there mult be at leaſt two writs of ſummons, and a ſit- 
ting in two diſtin Parliaments, to evidence an heredi- 
tary barony. Vhitelocte of Parl. ch. 114. The moſt 
uſual way, therefore, becauſe the ſureſt, is to grant the 
dignity by patent; which enures to a man and his heirs 
according to the limitations thereof, though he never 
himſelf makes uſe of it. Ce. Zizt. 16. Yet it is frequent 
to call up the eldeſt ſon of a Peer to the Houſe of Lords 
by writ of ſummons, in the name of his father's ba- 
rony : becauſe in that caſe there is no danger of his 
children's loſing the nobility, in caſe he never takes his 
ſeat; for they will ſucceed to their grandfather. And 
where the father's barony is limited by patent to him, 
and the heirs-male of his body, and is eldeſt ſon is 
called up to the Houſe of Lords by writ, with the title 
of this barony, the writ in this cafe will not create a fee 
or a general eſtate tail, ſo as to make a female capable of 
inheriting the title; but upon the death of the father 
the two titles unite, or become one and the ſame. Ex parie 
Eliz. Perry, Bro. P. C. Creation by writ has alſo one 
advantage over that by patent. for a perſon created by 
writ holds the dignity [in tail] to him and his keirs, 
without any words-to that purport in the writ; but in 
letters patent there muſt be words to direct the inherit. 
ance, elſe the dignity envres only to the grantee for life, 
Co. Lit. . 16. For a man or woman may be created noble 
for their own lives, and thedignity not deſcend tothei! heirs 
at all, or deſcend only to ſome particular heirs: as where 
a peerage is limited to a man, and the heirs male of his 
body, by Elixabeth his preſent lady; and not to ſuch heirs 
by any former or future wife. And it is to be obſerved, 
that, though the opinion of Lord Ceke is to the con- 
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trary, it is now underſtood, that a creation by writ does 
not confer a fee- ſimple in the title, but only an eſtate- 
tail- general: for every claimant of the title muſt be de- 
ſcended from the perſon firſt ennobled. 1 Hood. 37: 
1 Comm. c. 12, En. 

In caſe of creation by patent, the perſon created muſt 


have the inheritance limited by apt words; as to him 


and his heirs, or the heirs male of his body, heirs of 
his body, &c. otherwiſe he ſhall have no inheritance. 
2 1nt. 48. 
The King may create either man or woman noble for 
life only: and peerage may be gained for life, by act of 
law; as if a Duke take a wife, the is a Dutcheſs in law 
by the intermarriage; ſo of a Marqueſs, Earl, c. 
1 Inſt. 16: 9 Rep. 97. Alſo the dignity of an Earl may 
deſcend to a daughter, if there be no ſon, who ſhall be 
a Counteſs ; and if there are many daughters, it is ſaid, 
the King ſhall diſpoſe of the dignity to which daughter 
he pleaſes. 1 Inf. 165: Wood's Inft. 42. See titles 
Peereſs ; Deſcent III. If a perſon is ſummoned as a Baron 
to Parliament by writ, and, fitting, die, leaving two or 
more daughters, who all dying, one of them only leaves 
iſſue a fon, ſuch iſſue has a right to demand a ſeat in the 
Houſe of Peers. SAin. 441. | 
Thomas de la Warre was ſummoned to Parliament by 


writ, anno 3 Hen. 8; and William his fon, anno 3 Ed 6, 


was diſabled by attainder to claim any dignity during 
his life, but was afterwards called to Parliament by 


— —— — — — — 


Queen Elizabeth, and ſat there as Puiſne Lord, and died; 
then Thomas, the ſon of the ſaid William, petitioned the 


Queen in Parliament to be reſtored to the place of 


Themas his grandfather ; and all the Judges, to whom it 
was referred, were of opinion that he ſhould ; becauſe 
his father's diſability was not abſolute by attainder, but 


only perſonal and temporary, during his life: and the 
acceptance of the new dignity by the petitioner ſhall not 


hurt him ; ſo that when the old and new dignity are in 

one perſon, the old ſhall be preferred. 11 Rep. 1. 
Where nobility is gained by writ, or patent, without 

deſcent, it 15 triable by record ; but when it is gained by 


matter of fact, as by marriage, or where deſcents are die N ate * 
King, by advice of his Lords and Commons, ordaineth, 


pleaded, nobility is triable per ais. 22 H 24 3 Salk. 
243. A perſon petitioned the Lords in Parliament to be 
tried by his Peers; the Lords difallowed his peerage, 
and diſmiſſed the petition : and it was held in this caſe, 
that the defendant's right ſtood upon his letters-patent, 
which could not be cancelled but by /cire facias: and 
that the Parliament could not give judgment in a thing 
which did not come in a judicial way before that Court. 
2 Galk, 5 10, 511: 3 Salk. 243. Where peerage is claimed 
ratione Baronii, as by a Biſhop, he mult plead that he is 
unus parium Regui Angliæ; but if the claim is ratione no- 
bilitatis, he need not plead otherwiſe than purſuant to 
his creation, 4 nf. 15: 3 Salk, 243. 

When a Lord is newly created, he is introduced into 
the Houſe of Peers, by two Lords of the ſame rant in 
their robes, Garter King at Arms going before, and his 
Lordſhip is to preſent his writ of ſummons, Cc. to the 
Lord Chancellor ; which being read, he is conducted to 
his place; and Lords by deſcent, where nobility comes 
down from the anceſtor, and is enjoyed by right of 
blood, are introduced with the ſame ceremony, the pre- 


ſenting of the writ excepted. Lex Conſtitutionis 79. 


A Nobleman, whether native or foreigner, who has his 
nobility from a foreign State, although the title of dig. 
nity be given him, (as the higheſt and loweſt degrees of 
nobility are univerſally acknowledged,) in all our lepal 
proceedings no notice is taken of his nobility ; for he i; 
no Peer: and the laws of Exg/and prohibit all Subjeꝗ; tg 
receive any hereditary title of honour or dignity, from 
any foreign Prince, without conſent of the Sovereiyn, 
Lex Conſtitutionis 80, 81. 

An Earldom conſiſts in office, for defence of the king» 
dom; and of rents and poſſeſſions, &c. and may be en. 
tailed as any other office may, and as it concerrs Ind: 
but the dignity of peerage cannot be transferred by fine, 
becauſe it is a quality affixed to the blood, aud ſo 


merely perſona], that a fine cannot touch it. 2 Salk, 50g. 


3 Salk. 244. 


A Peer cannot loſe his nobility, but by death or at. 
tainder; though there was an inftance in the reizn of 
Edward IV. of the degradation of George Neville Dulce 
of Bedford by act of Parliament, on account of his po- 


verty, which rendered him unable to ſupport his dig- 


nity. 4 /»/2. 355. Bat this is a ſingular inſtance ; which 
ſerves at the ſame time, by having happened, to ſhew 
the power of Parliament: and, by having happened but 
once, to ſhew how*ttender the Parliament hath been, in 
exerting fo high a power. It hath been faid indeed, 
that if a Baron waſtes his eſtate, ſo that he is not able to 
ſupport the degree, the King may degrade him; but it 


is expreſsly held by later authorities, that a Peer cannot 


be degraded but by act of Parliament. Meer 673 : 12 
Rep. 107 : 12 Med. 56. 

 Gerrge Neville Duke of Bedford was degraded by act 
of Parliament, 16 June, 17 Ed. 4. The preamble of the 
ſtatute, reciting, that the ſaid George hath not, nor may 
have, any livelihood to ſupport his name, eſtate, and 
digmty, or any name of eſtate ; and that it is oftentimes 
ſeen when a lord is called to high eſtate, and hath not con- 
venient livelihood to ſupport the dignity, it induceth great 
poverty, and often cauſeth great extortion, embracery, 
and maintenance, to the great trouble of all ſuch coun- 
ties where ſuch eſtate (hall happen to be: wheretore the 


eſtabliſheth, and enacteth, That from henceforth the ſame 
creation and making of the ſaid Duke, and all the 
names of dignity given to the ſaid George, or to J 
Neville his father, be from henceforth void and of none 
effect, Tic, 

In which act theſe things are to be obſerved : Fir, 
that although the Duke had not apy poſſeſſions to ſupport 
his dignity 3 yet his dignity could not be taken from him 
without an act of Parliament. Secondly, The incon- 
veniencies appear, where a great ſtate and dignity is, 
and no livelihood to maintain it, Thirdly, It is a good 
reaſon to take away ſuch dignity by act of Parliament; 
therefore the ſtatute de ab/entibys made at a Parliament 
holden, at Dublin in Ireland, the 10th of May, 28 U. 8, 
by reaſon of the long abſence of George Earl of SH 
bury out of that realm, ſhaſl be expounded, according to 
the general words of the writ, to take away ſuch incon- 
venience. 12 Rep. 106, 107. Eart of Shrexrſoury's caſe. 

Though dignities of peerage are granted from the 
Crown; yet they cannot be ſurrendered to the Crown, 
except it be, in order to new and greater honours ; nor 
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are they transferable, unleſs they relate to an office : 
and notwithſtanding there are inſtances of earldoms 
being transferred, and wherein one branch of a family 
ſat in the Houſe of P ers, by virtue of a grant from the 
other branch, particularly in the reigns of Hen III. and 
Fd. 11. theie precedents have been diſallowed. Lex Con- 
Fitutionis 85, 86, 87. : 

A perſonal honour or dignity may be forfeited, on 
committing treaſon, Sc. tor it is implied by a con- 
dition in law, that the perſon dignified ſhall be loyal; 
and the office of an Earl, Oc. is ad conſulendum Regem 
tempore pacts & defendendum tempore belli, theretore he 
ſorleits it when he takes countel or arms againſt the 


King. 7 Rep. 33. | 


III. Or the Privileges of Peers as Members of the 
Upper Houſe of Parliament, ſee this Dictionary, title 
Parliament. 

All Peers of the realm are alſo looked upon as the 
King's hereditary counſeilors, and may be called to— 
gether by the King to impart their advice in all mat- 
ters of importance to the realm, either in time of Par- 
lament, or, which hath been their principal uſe, when 
there is no Parliament in being. Co. Litt. 110. 

Inſtances of conventions of the Peers, to adviſe the 
King, have been in former times very frequent, though 
now fallen into diſuſe, by reaſon of the more regular 
mectings of Parliament. Manv inſtances of this kind of 
meeting are to be found under our ancient Kings: 
though the former method of convoking them had been 
ſo long left off, that when Charies I. in 1640, iſſued out 
writs under the Great Seal to call a great council of all 
the Peers of England, to meet and attend his Majeſty at 
tori, previous to the meeting of the long Parliament, 
the Earl of Clarendon mentions it as a new invention, 
not before heard of; that is, as he explains himſelf, fo 
old, that it had not been practiſed in tome hundreds of 
years. But, though there had not ſo long before been 
an inſtance, nor has there been any fince, of aſſem- 
bling them in fo ſolemn a manner, vet in caſes of emer— 
gency, our princes have at ſeveral times thought proper 
to call for and conſult as many of the nobility as could 
exlily be got together; as was particularly the caſe with 
ting James the Second, after the landing of the Prince 
of Orange, and with the Prince of Orange himlelt, before 
he called that convention- parhament, Which afterwards 
called him to the throne. 1 Com. 

Belides this general meeting, it is uſually looked upon 
to be the right of each particular Peer of the realm, to 
demand an audience of the King, and to lay before him, 
with decency and reſpeR, ſuch matters as he ſhall Judge 
of importance to the public. And therefore, in the reign 
of Zahn I. it was made an article of impeachment 
in Parliament againſt the two Hugh Spencers, (father and 
jon,) tor which they were baniſhed the kingdom, * that 
they by their evil covin would not ſuffer the great men of 
tie realm, the King's good counſellors, to ſpeak with the 
king, or to come near him; but only in the preſence 
and hearing of the ſaid Hugh che father, and Hygh the ton, 
or one of them, and at their will, and according to ſuch 
dungs as pleaſed them.“ 4 1n/. 53. See 1 Comm. 227-9. 

We are next to confider the general privileges which 
attach to the perſons of Peers in their individual ca- 
pacity, 

Vor. IT, 


PE ERS or Tit REALM III. 


Peers are created for two reaſons ; 1ſt, ad conſulendum, 
2d, ai deſendendum Regem ; for Which realuns the law 
vives them certain great and high priv.lepes, ſuch as 
freedom from arrelts, Sc. even when no Parliament 1s 
fitting; becauſe the law intends, that they are always 
aſſiſtiug the King with their countel for the common- 
wealth; or keeping the realm in ſafety by their proweſs 
and valour. 1 C . 227. 

In certain criminal cates, that is to ſay, on indictments 
for treaſon and felony, and miſpriſion thereof, a nobleman 
(121! be tried by his Peers; but in all miſdemeanors, as 
libels, riots, perjuries, conſpiracies, &c. he is to be tried, 
like a commoner by a jury. 3 /»f.30: 2 Hawk. P. C. 
c. 44. F 13. So in caſe of an appeal of felony he thall be 
tried by a jury. 9 Rep. 30: 2 lu. 45: 1 E. 4 6.6: 
3 Int. zo. And the indictments of Peers for trealon or 
felony, are to be formed by frecholders of the county: 
and then the Peers ſhall plead before the Lord High 
Steward, Sc. 1 It. 156: 3 Ia 28. See per IV. 

The privilege of Peers extends only to the Peers of 
Great Britain; lo that a Nobleman of any other country, 
or a Lord of Jreland, hath not any other privileges in 
this kingdom than a common perſon : allo the fon and 
heir apparent of a Nobleman is not entitled to the privi- 
lege of being tried by his Peers, which is confined to 
ſuch perſon as is a Lord of Parliament at the time; but 
it ſeems that an infant Pcer is privileged from arreſts, 
his perſon being held ſacred Co. Lie. 156: 2 Int. 48: 
3 Int. 30. See titles Arrc 723 Privilege Proceſs. 

The Peers of Scetland had no priviiege in this king- 
dom before the Union; but by the 23d claule of the 
articles of Union, (at. 5 Ann. c. 5, ) the fixteen elected 
Peers have all ine privileges of the Peers of Parliament 
of Great Britain; allo all the reit of the Peers of Scotland 
have all the privileges of the peerage of England, except- 
ing only that of fitting and voting in Parliament. 1 P. 
Mis. 583. 

'T his right of trial by their Peers, it ſeems now gene- 
rally admitted, does not extend to Biſhops : though the 
reaſon given for this exception, v,. that they are not 
ennobled in blood, and conſequentiy not Peers with the 
nobili y, does not ſeem ſufficiently ſatisfadory. And it 
has been ſuggeſted, that if any inſtances of trials of this 
ſort by a ſury had occurred in remote times, the Bi- 
ſhops cou.d- not have demanded a trial in Parliament, 
without admitting themſelves ſubject to temporal juriſ- 
diction ; from which they then claimed exemption: and 
hence 1t may be conjectured the Biſhops hive loſt their 
right to be tried in Parliament, though only two inſtances 
can be found of their being tried by Jury, <2. thoſe of 
Archbiſhop Cranmer and Biſhop Fer. 2 Hawk. P. C. 
c. 44+ $12. 

Some Biſhops have been tried by Peers of the Realm; 
but it hath been when impeached by the Houle of Com- 
mons, as upon ſpecial occaſions many others have been 
who have not been Peers. The Bithops may however 
claim all the privileges of the Lords Jemporal; except 
that they cannot Le tried by their Peers, and that they 
cannot, in capital caſes, pals upon the trial of any other 
Peers, they being prohibited by canon to be judges of 
life and death, Sc. They uſually theretore withuraw vo- 
juntarily, but enter a proteſt, declaring their right to ſtay. 
See further, title Biſhops, and 4 Comm, c. 19. 
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A Peer, or Peereſs (either in her own right or- by 
marriage), cannot be arreſted in civil cafes. Finch, L. 
355: 1 Pentr, 298. They have alſo many peculiar pri- 
vileges annexed to their peerage in the courſe of judicial 
Proceedings. A Peer, ſitting in judgment, gives not 
his verdict upon cath, like an ordinary juryman, but 
upon his honour, 2 {,/. 49. He anſwers alſo to bills in 
Chancery upon his honour, and not upon his oath; 
1 P. Wins. 136; but, when he is examined as a witneſs 
either in civil or criminal cafes, he muit be ſworn, (whe- 
ther in inferior Courts, or in the High Court of Parlia- 
liament); for the reſpe& which the law ſhews to the 
honour of a Pcer, does not extend fo far as to overturn 
a ſettled maxim, that 75 Judicio non creditur nift Juratis. 
Salk. 5 12: Crs. Car. 64. The honour of Peers is how- 
ever ſo highly tendered by the law, that it is much more 
penal to ſpread falſe reports of them and certain other 
great officers of the realm, than of other men: ſcandal 
againſt them being called by the peculiar name of Han- 
dalum magnatum, and ſubjected to peculiar puniſhments 
by divers ancient ſtatutes. Stats. Weſt. 1. 3 EdrZo. 1. 
£346: 3 Kic- 2: ff:1.c-5: 12 Recs 2. c. 11. See titles 
Scandalum Magnatum; Libel. 

As to the privileges of Peers in caſes of aCtions 
againſt them, fee this Dictionary, title Parliament. 

With reſpect to the privileges of Peereſſes, ſee pft, 
title Peeręſes. 

As to the general privileges of Peers, ſomething 
more at length, and in various inſtances, ſee further 
this Dictionary, title Privilege, 

At Common Law, it was lawful for any Peer to retain as 
many chaplains as he would; but by far. 21 H. 8. c. 13, 
their number is limited. See title Chaplains. In many caſes, 
the proteſtation of honour ſhall be ſufficient for a Peer; as 
in trial of Peers, they proceed npon their honour, not 
npon oath ; and if a Peer is defendant in a Court of 
Equity, he ſhall put in his anſwer upon his bonour, 
{though formerly it was to be on oath): and in action of 
debt upon account the plaintiff being a Peer, it ſhall ſuf- 
fice to examine his attorney, and not himſelf on oath ; 
but where a Peer is to anſwer interrogatories, or make 
an afidavit, as well as where he is to be examined as a 
witneſs, he muſt be upon his oath. Bra. lib. 5. c. g: 
9 Rep. 49: 3 Int. 29: V. Jones 152: 2 Salk. 512. 

In the pieas of Parliament, 18 Ed. 1, between the 
Earl of G/ouce/ter and Earl of Hereford, on long debate 
whether John de Haſting, a baron, ought to be ſworn, 
becauſe he was a Peer of the Realm, it was reſolved that 
he onght to lay his hand on the book. The like was 
reſolved, 10 Car. in B. R. by the Court, where the 
Lord Dor/et's teſtimony was requiſite. See Dy. 314. 6. 
arg. pl. 98. | | 

A bill was againſt a Peereſs to diſcover deeds, ſhe an- 
fwers on her honour and confeſſes deeds. She fhall 


produce them only upon her honour, aud not on oath. 


Ch. Prec. 92. 


A /ubpzna ball not be awarded againſt a Peer out of | 


the Chancery, in a cauſe; but a letter from the Lord 
Chancellor, or Lord Keeper, in lieu thereof, See title 
Chancery. A Peer may not be impannelled upon any in- 
gueit, though the cauſe hath relation to two Peers; and 
if a Peer be returned on a Jury, a ſpecial writ ſhall iſſue 
for his diſcharge from ſervice. The houſes of Peers 
Mall not be ſearched for conventicles, but by warrant 


under the ſign manual, or in the preſence of the Lord 
Lieutenant, or one Deputy Lieutenant, and two J uſtices 
of the peace. Stat. 22 Car. 2. c. 1: and it is expreſsly 
provided by fat. 13 & 14 Car. 2. c. I, againſt non-con. 
formiſts, that for every third offence, which is puniſh. 
able by tranſportation, Lords of Parliament ſtall be 
tried by their Peers. 

A Nobleman menacing another perſon, whereby ſuch 
other perſon fears his life is in danger, no writ of %. 
cavit ſhall iſſue, but a /ubpera and when the Lord ap- 
pears, inſtead of ſurety, he ſhall only promiſe to keep 
the peace. 35 H. 6. See title Surety of the Peace, 

The privilege of a Peer is ſo great in reſpect of his 
perſon, that the King may not reſtrain him of his liberty, 
without order of the Houſe of Lords, except it be in 
caſes of treaſon, Sc. A memorable caſe wherein waz 
that of the Earl of Arundel impriſoned by the King in the 
reign of King Charles I. | 

Every Lord of Parliament is allowed his clergy in all 
caſes, where others are excluded by the „at. 1 Ed. 6 
c. 12, except wilful murder; and cannot be denied 
clergy for any other felony wherein it was grantable at 
Common Law, if it be not ouſted by ſome ſtatute 
made ſince the firſt of King Ed. 6. S. P. C. 130. Lord 
Morley, who was tried by his Peers for murder, and 
found guilty of manſlaughter, was diſcharged without 


| clergy. Sid. 277 : 2 Nel/. Abr. 118 1. See title Clergy, 


Benefit of. APE 

In ejectment a ſpecial verdict was found on a trial at 
bar, and judgment for defendant, and coſts taxed ; and 
after affidavit of the demand of coſts, a motion was 
made for an attachment againit the Ducheſs (the Duke 
being dead), ſhe being one of the leſſors, for non-pay- 
ment of coſts; and it was alleged, that if the Court 
did not grant it, the defendant would be remedilefs ; for 
though in other caſes a di/r:gas iſſues againſt Peers, yet 
in this caſe no proceſs can go but an attachment. The 
Court refuſed to grant an attachment againſt the perſon 
of the Ducheſs, but ordered her to fhew caule why an 
attachment, as to her goods and chaitels, ſhould not be 
iſſued ; which rule was afterwards made abſolute. Rep, 
of Prat. in C. B. 7, 8. See title Attachment. 

A Peer, or Lord of Parliament, cannot be an ap— 
prover; for it is againſt Magna Charta for him to pray a 


_ Coroner. 3 I/. 129. c. 56: 2 Hawk. Pl. C. c. 24. 3. 


If a bill in Chancery be exhibited againſt a Peer, the 


courſe is firſt for the Lord Keeper to write a letter to 


him; and if he doth not anſwer, then a /bpera; then 


an order to ſhew cauſe why a ſequeſtration ſhould no: 


go; and if he ſtill ſtands out, then a ſequeſtration. And 
the reaſon 1s, becauſe there can be no proceſs of con- 
tempt againſt his perſon. 2 Vent. 342. See title Chancery, 

Diſtringas is the firſt proceſs againſt a Peer on an in- 
formation for an intruſion on the King's lands, or for a 
converſion of the King's goods. 2 Hawk. II. C. c. 27 
$ 12, cites Co, Ent. 387. ; 

If a Peer be impleaded by a Commoner, yet ſuck 
cauſe ſhall not be tried by Peers, but by a Jury of the 
country; for though the Peers are the proper pares to 4 
Lord of Parliament in capital matters, where the life 


and nobility of a Peer is concerned; yet in matter of 


property the trial of fad is not by them, but by the inha- 
bitants of thoſe counties where the facts ariſe ; ſince ſuch 
Peers living through the whole kingdom, could not be 

f generally 
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generally cognizant of facts ariſing in ſeveral counties, 
as the inhabitants themſelves where they are done; but 
this want of having Noble men for their Jury was com- 
enſated as much as poſſible, by reurning perſons of 
the beſt quality; therefore it was formerly neceſſary, 
that a Knight ſhould be ſummoned in any cauſe where a 
peer was party. G. Hift, C. B. 78, 79. See title Jury. 


IV. BLacksTONE ſays, that in the method and re- 
gulation of its proceedings, the trial by the Houſe of 
Peers differs but little from the trial per patriam, or by 
jury; except that no ſpecial verdict can be given in the 
trial of a Peer ; becauſe the Lords of Parliament, or the 
Lord High Steward, (if the trial be had in his Court,) 
are Judges ſufficiently competent of the law that may 
ariſe from the fact. Hatt. 116. And except alſo, that 
the Peers need not all agree in their verdict, but the 
greater number, conſiſting of twelve at the leaſt, will 
conclude and bind the minority. Kelynge 56: Stat. 
7W.3.c.3410: Foſter 247. During a trial before the 
Houſe of Peers in Parliament, every Peer preſent on the 
trial is to judge both of the law and the fact. FoP. 142. 
In caſes of the impeachment of a Peer for treaſon, a 
Lord High Steward 1s uſually, though not neceſſarily 
appointed, rather in the nature of a Speaker to regulate 
the proceedings, than as a Judge. 4 Comm. 260: Heft. 
145. But in the Court of the High Steward, which is 
held in the receſs of Parliament, he alone is to judge in 
all points of law and practice, and the Peers-triers are 
merely judges of the fact. Feſf 142. 

All the Barons of Parliament ſhali be tried for treaſon, 
felony, miſpriſion, or as acceſſary, at the ſuit of the King 
by their Peers. See Magna Charta, 9 H. 3. 29: 2 Inft. 
49: 9 Co. 30. 6: Sta. 152, 153. So all the nobility, 
who are Peers of Parliament, by the Common Law, 
which is now affirmed by the Hat. 20 U. 6. c. 9. And a 


Peer cannot waive the trial by his Peers. Kel. 56, in 


marg 621. 1 St. Tr. 265: 2 Ruſh. 94. 

It has been adjudged, that it a Peer on arraignment 
before the Lords, refuſe to put himſelf on his Peers, he 
ſhall be dealt with as one who ſtands mute; for it is as 
much the law of the land, that a Peer be tried by his 
Peers, as a Commoner by Commoners ; yet if one who 
has a title to peerage be indicted and arraigned as a 
Com moner, and plead not guilty, and put himſelf upon 
his country, it hath been adjudged, that he cannot after- 
wards ſupgeſt that he is a Peer, and pray trial by his 
Peers. 2 Hawk. Pl. C. c. 44.4 19. 

By at. 7 V. z. cap. 3. H 10, it is enaded, That upon 
the trial of any Peers or Peereſſes, for treaſon or mil- 
priſion, all the Peers who have a right to ſit and vote in 
Parliament, ſhall be duly ſummoned twenty days at leaſt 
before the trial, and every Peer ſo ſummoned and ap- 
pearing ſhall vote in the trial, firſt taking the oaths of 
allegiance and ſupremacy, and ſubſcribing and repeating 
the teſt enjoined by 30, Car. 2. fl. 2. c. 1.—Formerly 


Lords. triers were appointed by the Crown in the trial 


of Peers; but this was at length found ſuch an inlet to 
oppreſſion, as to be deſervedly aboliſhed by the above 


Aat. 7 M. z. See title Treaſon. And it ſeems, that this 


act extends to every proceeding in full Parliament, for the 
trial of a Peer in the ordinary courle of juſtice. Fo. 247. 

By fat, 6 Ann. c. 23. $12, Peers ſhall be indided in 
Scotland as in England, | 


The Peer being indiQed for the treaſon or ſelony, be- 
fore commiſſioners of oyer and terminer, (or in the 
King's Bench, if the treaſon, ec. be committed in the 
county of Middleſex,) then the King by commiſſion under 
the Great Seal, conftitutes ſome Peer (generally the 
Lord Chancellor) Lord High Steward, who is Judge in 
theſe caſes; and the commiſſion commands the Peers of 
the Realm to be attendant on him, allo the Lieutenant 
of the Toxwer, with the priſoner, Sc. A certiorari is 
awarded out of Chancery, to remove the ind:Qment 
before the Lord High Steward: and another wri: iſſues 
to the Lieutenant of the Tower, tor bringing the pri- 
ſoner ; and the Lord High Steward makes his precepts 


for that purpoſe, aſligning a day and place, as in WYeſt- 


minfter-Hall, incloſed with ſcaffolds, &c. and for ſum- 
moning the Peers, which are to be twelve and above, at 
leaſt, preſent : at the day, the Lord High Steward takes 
place under a cloth of ſtate ; his commiſſion is read by 
the clerk of the Crown, and he has a white rod delivered 


him by the uſher; which being returned, proclamation is 


made, and command given for certifying of indictments, 
Oc. and the Lieutenant of the Tower to return his writ, 
and bring the priſoner to the bar; after this, the ſer- 
jeant at arms returns his precept with the names of the 
Peers ſummoned, and they are called over, and, anſwer - 
ing to their names, are recorded, when they take their 
places: the ceremony thus adjuſted, the High Steward 
declares to the priſoner at the bar, the cauſe of their 
aſſembly, aſſures him of juſtice, and encourages him to 
anſwer without fear; then the clerk of the Crown reads 
the indictment, and arraigns the priſoner, but is not to 
inſiſt on his holding up his hand, and the High Steward 
gives his charge to the Peers; this being over, the 
King's counſel produce their evidence for the King; 
and if the priſoner hath any matter of law to plead, he 


' ſhall be aſſigned counſel; after evidence given for 


the King, and the priſoner's anſwer heard, the priſoner 
is withdrawn from the bar, and the Lords go to ſome 
place to conſider of their evidence : but the Lords can 
admit no evidence, but in the hearing of the priloner ; 
they cannot have conference with the Judges, or de mand 


it, (who attend on the Lord High Steward, and are not 


to deliver their opinions beforehand,) but in the pri- 
ſoner's hearing ; nor can they ſend for the opinion of 
the Judges, or demand it, but in open Court: and the 
Lord Sceward cannot collect the evidence, or conter 
with the Lords, but in the preſence of tie piiſoner; who 
is at firſt to require juſtice of the Lords, and that no 
queſtion or conference be had, but in his preſence : No- 


thing is done in the abſence of the priſoner, until the. 


Lords come to agree on their verdict; and then they 
are to be together as Jurtes until they are agreed, when 
they come again into Court and take their places; and 
the Lord High Steward, publicly in open Court, de- 
mands of the Lords, beginning with the puiine Lord, 
whether the priſoner, calling him by his name, be guilty 
of the treaſon, Sc. whereof he is arraigned ; who all 
give in their verdict; and he being found guilty by a 
majority of votes, ſuch majority being more than twelve, 
is brought to the bar again, and the Lord Steward ac- 
quainting the priſoner with the verdict of his Peers, 
paſſes ſentence and judgment accordingly ; after which, 
an O Yes! is made for diſſolving the commiſſion, and 
the white rod is broken by the Lord High Steward 

$12 where- 
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PEERS, 


whereupon this grand aſſembly breaks up, which is 
eſteemed the moit ſolemn and auguſt Court of. Jultice 
upon earth. 2 Hawk. P. C. c. 44: andice 4 Comm c. 19. 

The Lord H gau Steward gives no vote himfelf on a 


trial by commiſſion ; but only on a trial by the Houſe of 


Peers, while the Parliament is fitting ; where a Peer is 
tried by the Houle of Lords in full Parliament, the 
Houſe may be adjourned as often as there is occaſion, 
and the evidence taken by parcels; and it hath been 
adjudged, that where the trial is by commithon, the 
Lord Steward, atter a verdict given, may take time to 
adviſe upon it, and his office continues till he gives 
judgment. But the triers may not ſeparate upon a trial 
by commitiion, after evidence given for the king; and 
it bath been refulvcd, that the Peers in ſuch caſe muſt 
continue together, till they agree, to give a verdict. 
State Trials ii. 702: iii. 657: and ice more fully, 
2 Hawk. P. C. c. 44. F1-8. | 

It is ſaid, a writ of error lies in the King's Bench of 
an attainder of a Peer before the Lord High Steward. 
2 Hawk. P. C. c co. 16, cites 1 Sid. 208. If a Peer 
be attainted of trealon or felony, he may. be brought 
before the Court of B. R. and demanded, what he has 
to ſay why execution ſhould not be awarded agaiuſt 
him? And if he p'ead any matter to ſuch demand, his 
plea ſhall be heard, and execution ordered by the Court, 
upon its b-ing adjudged againſt him. 1 H. 7. 22. pl. 15: 
Bro. Cero. 129: Fux Ccro. 49. Likewiſe the Court of 
King's Bench may allow a pardon pleaded by a Peer to 
an indictment in that Court; to fave the trouble of fum- 
moning the Peers, merely for that purpole : But that 
Court cannot receive his plea of not guilty, &c. but 
only the Lord Steward on arraignment befcre the Lords. 
2 Inst. 49. by 

The ſentence againſt a Peer for treaſon, is the ſame as 
againſt a common Subject ; though the King generally 
pardons all but beheading, which is a part of the judg- 
ment: for other capital crimes, beheading is alſo the 
general puniſhment of a Peer; but az. 33 H. 8, the Lord 
Dacres was attainted of murder, and had judgment to be 
hanged; and ammo 3 4 P.& M. the Lord Stourton, 
being attainted of murder, had judgment againſt him to 
be hanged, which ſentences were executed; and ſo in 
the caſe of Lord Ferrers, 10 St. Tr. 478. In this latter 
caſe it was determined by all the Judges, that a Peer, 
convicted of felony and murder, ought to receive judg- 
ment for the ſame, according to the proviſions of far. 
25 Geo. 2. c. 37. See tide Homicide III 3. ad. fin. Ard 
ſecondly, Suppoſing the day appointed by the judgment 
for execution ſhould lapſe before fuch execution done, 
that a new time may be appointed for the execution; 
either by the High Court of Parliament, before which 
ſuch Peer thall have been attainted, although the office 
of High Steward be determined ; or by the Court of 
K. B. the Parliament not then ſitting; and the record 
of the attainder being properly removed into that Court. 
Foft. 139. 

If execution be not done, the Lord Steward may by 
precept command it to be done according to the judg- 
ment. 3 Iuſt. 31. . 

Trial by Peers is very ancient: In the reign of 1/7/l, J. 
the Earl of Hereford, for conſpiring to receive the Dares 
into Exgland, and depoſe the conqueror, was tried by his 
Peers, and found guilty of treaſon, per judicium parium 
© fruarume 2 4%. 50. The Duke of Sen,, anne 28 H, G, 


PEER Es S. 


being accuſed of high treaſon by the Commons, put 
| himſelf upon the King's grace, and not upon his Peer; 
| and the King alone adjudyed him to banithment ; but 

lent for the Lord Chaucellor, and the Lords wno were 


in town, to his palace at Weftminjter, and allo the Duke 
and commanded him to quit the kingdom in their ple. 
ſence.: The Lords nevertheleſs entered a proteſt to ſave 
the privilege of their peerage ; and this was deemed no 
legal baniſhment, for the King's judging in that manner 
was no judgment; he was extrajudicially bid to abſent 
himſelf out of the realm ; and in doing it, he was taken 
on the fea and ſlun, 
in the reign of King Henry VIII. was very extraordi. 
nary; this Lord was attainted in Parliament, and con— 
demned and executed tor high treaſon, without being 
allowed to make any defence. It need only be obſerved, 
that this attainder was by a Parliament under the 
power and influence of Henry VIII. See Parliament. Hi}, 
3”. 163. And ſeveral great perſons during this reign 
were brought to rial before Lords Commiiſioners. * 
32 Car. 2, the Lord Stafferd was tried for treaſon; and 
after evidence given for the King, and the priſoner had 
made his objections to the Niung's evidence, he ;nfilled 
upon ſeveral points of law, w/z. That no overt-act was 
alleged in his impeachment; that they were rot com— 
petent witneſſes who ſwore againſt him, but that they 
iwore for money; and whether a man could be con- 
demned for treaton by one witaeſs, there not being two 
witneſſes to any one point, Sc. But the points inſited 
upon being over-ruled, he was found guilty by a majo— 
rity of twenty-four votes; hifty-five agaiuſt thirty-one 
for him. 3 Se. Tr. 301. He was executed ; but in 168; 
the attainder was reverſed by an act of Parliament, re- 


citing, that he was innocent of the treaſon laid to his 


charge, and that the teſtimony whereon he was found 
guilty was falle, 


PEERESS. As we have noblemen, ſo we have noble- 
women, and theſe may be by creation, deſcent, or mar- 
riage. And firſt, Hen. VIII. made Anne Bullen Mar- 
chioneſs of Pembrote. Tames | created Lady Compton, 
wife to Sir Thomas Compton, Countels of Buckingham in 
the lifetime of her huſband, without any addition of 
honour to him; and allo made Lady Finch Viſconntels 
of Maidſtone, and afterwatds Counteſs of H:nchei/ea, wo 
her and the heirs of her body. George I. made Lady 
Sculingburgh Ducheſs of Kendal, It any Exgliſb wo- 
man takes to huſband a French nobleman, the thail not 
bear the title of dignity; and if a German woman, Se. 
marry a nobleman of FEyglaud, unleſs the be made deri- 
zen, ſhe cannot claim the title of her huſband, no more 
than her dower, &c. Lex Conflitution. 88. 

There was no precedent for the trial of Peereſſes, 
when accuſed of treaſon or felony, till after E/eanir 
Ducheſs of Ce, wife to the Lord Protector, was 
accuſed of treaſon and found guilty of witcheratr, in an 
eccletialtical ſynod, through the intrigues of Cardinal 
Beaufort. I his very extraordinary trial gave occation 
to a ſpecial ſtatute, zo Hen. 6. c.g, which declares the 
lay to be, that Peereſſes, either in their own right or by 
marriage, ſhall be tried before the ſame judicature 2s 
other Peers of the realm. Moor 769: 2 I/t, 50: 6 Rep. 
52 : Siaundf. P. C. 152. If a woman, noble in her own 
right, marries a Commoner, ſhe {till remains noble, and 
hall be tried by her Peers; but if ſhe be only noble by 
marriage, then by a ſecond marriage with a Commoner, 

| ibe 


The caſe of the Lord Cromuy!,- 


PEERESS. 


ſhe loſes her dignity ; for as by marriage it is gained, 
by marriage it is allo loſt. Dyer 79: Co. Litt. 10. Yet 
if a Duchels Dowager marries a baron, ihe continues a 
Dacheſs {till ; for all the nobility are pares, and therefore 
it is no degradation.” 1 14. 16. 6: 2 Lil. 50. 

It a Queen Dowager takes a huſband, noble or not 
noble, the by her ſubſequent marriage ſhall not loſe her 
dignity. 2 Jul. 50. Vet if a woman, noble by deicent, 
marries to an inferior degree ot nobility, as if the daugh- 
ter of a Duke marries a Baron, lhe ſhall have prece- 
dence only as a Baroneſs, Ow. 82, 

A woman noble in her own right, or by a firſt mar- 
riage, marrying a Commoner, communicates no rank or 
title to her huſband, 1 1%. 326, 6. There have been 
claims, and ſupported by authorities, by a huſband after 
illue had, to aſiume the title of his wife's dignity, and 
after her death to retain the ſame as tenant by the 
curteſy, but it does not ſeem that ſuch a claim would now 
be allowed. See 1 It. 29. b. in u. | 

A woman noble by marriage, afterwards marrying a 
Commoner, is generally called and addreſſed by the 
fyle and title which ſhe bore before her ſecond mar- 
riaze ; but this is only by curtely, as the daughters of 
Dukes, Marquiſſes, add Earls are uſually addteſſed by 
the title of Lady; though in law they are Commoners. 
In a writ of partition brought by Raiph Howard and 
Lady Anne Powwes, his wife, the Court held that it was a 
miſnomer, and that it ought to have been by Ra#ph 
Hiward and Anne his wife, late wife of Lord Powes de- 
ceaſed. Dy. 79. 

A Countels or Baroneſs may not be arreſted for debt 
or treſpaſs; for though, in reſpect of their ſex, they can- 
not fit in Parliament, yet they are Peers of the Realm, 
and ſhall be tried by their Peers, Sc. But a capias 
being awarded againit the Counteſs of Rutland, it was 
held that ſhe might be taken by the Sheriff; becaule he 
ought not to diſpute the authority of the Court from 
whence the writ iſſued, but mult execute it, for he is 
bound by oath fo to do; and although by the writ itſelt 
it appeared, that the party was a Countels, againtt whom 
a cabias would not generally lie, for that, in ſome caſes 
it may lie, as for a contempt, Lc. therefore the Sheriff 
ought not to examine the judicial acts of the Court. 
6 Rep. 52. 7 

It hath been agreed, that a Queen Conſort, and Queen 
Donager, whether ſhe continue ſole after the King's 
death, or take a ſecond huſband, and he be a Peer or 
Commoner : and allo all Peereſſes by birth, whether 
ſole or married to Peers or Commoners ; and all Mar- 
chioneiles and Viſcounteſles are entitled to a trial by the 
Peers, though not expreſsly mentioned in the at. 20 
H. G. c. 9: 2 Int. co: Cromp. Juriſd. 33: 2 Haw. 
. co 44. $10, 11. 


PFINE FORT ET DURE; See Mate. 

PE LA, A peel, pile, or fort. Ihe citadel or caſtle 
in the % of Man was granted to Sir John Stanley by this 
name. Pat. 7 H. 4. m. 18. 

PELL, Iſſues ariting from, or out of a thing. Fizh. 
Juſt. 205. 

PELY ann PELFRE, Pelfa.] In time of war, the 
Earl Marſhal is to have of preys and bo- ties, all the 
gelded beaſts, except hogs, Sc. which is called Pelfre. 
Od MS. It is uſed for the perſonal effects of a felon 
convict. Plac, in Rin. apud Cr. 14 Hen. 7. 
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PENAN CE. 


PELLAGE, The cuſtom or duty paid for ſcins of 
leather. Rot. Parl. 11 H. 4. N 

PELLICIA, A pilch, Tunica del indumentum pelli- 
ceum ; hinc ſuper-pelliceum, a ſur pilch, or turplice. Selm. 

PELLIP4RIUS, A leatherſeller or ſkinner. Pat. 
15 Ed. 3. p. 2.m 45. 

PELLOTA, Fr. Pelote.] The ball of the foot. See 


4 Luſt. 308. | 


PELT-WOOL, The wool pulled off the {in or pelt 
of dead ſheep. See „at. 8 H. G. c. 22. 

PEN, A word uicd by the Britens for a high moun- 
tain, ard alſo by the ancient Gals; from whence thoſe 
high hills which divide France from Italy are called the 
£Appenines 3 and more to the purpole is the name of Pen- 
maenmaczur in Wales, Camd, Britan. 


PENAL LAWS, Are of three kinds, wis. Pane - 


\ pecunaria, pena cerporailis, aud pana exilii. Cro. Jac. 


415. And penal ſtatutes are made on various occaſions, 
to punith and deter offenders; and they ought to be 
conitrued rictly, and not extended by equity; but the 
words may be interpreted beneficially, according to tie 
intent of the legiſlators. 1 1. 54, 268. See 1 Comm. 
Ialred. I 3. p. 9. Where a thing is prohibited by ſta- 
tute under a penalty, if the penalty, or part of it, be not 


- v1ven to him who will ſue for the ſame, it goes and be- 


— — 


longs to the King. Raf. Extr. 433: 2 Hawk. P. C. c. 26. 


$17. But the King cannot grant to any perſon any pe- 
nalty or forfeiture, Sc. due by any ſtatute, before judg- 
ment thereupon had, Star. 21 Jac. 1. c. 3. It kough after 
plea pleaded, Juſtices of aſliſe, Sc. having power to hear 
and determine offences done againſt any penal ſtatute, 
may compound the penalties with the defendant, by vir- 
tue of the King's warrant or Privy Seal. 

The Courts at miner (particularly the Court of 


King's Bench) frequently give leave on motion, ard an 


atiidavit of circumſtances, Sc. to compound penal ac- 
tions. Compounding without ſuch leave, is puniſhable 
by indictment. 

Where penalies are ordained by penal acts of Par- 
lament to be recovered in any Court of Record, this 1s 
to be underitood only of the Courts at Hefter; and 
not of the Courts of Record of inferior corporations. 
Jen. Cent. 228. The Spiritual Court may hold plea of 
a thing forbidden by ſtatute upon a pevalty ; but they 
may not proceed on the penalty. 2 Lev 222. See tur- 
ther, titles Information; Statutes, Action; and as to the 
ſanction of Laws by penalties, 1 Comm. Intred. p. 56, 7. 

PENALTY OF BONDS, Sc.; See titles Bends ; 
Mor:gages . 

PENANCE, An eccleſiaſtical puniſhment, which af- 
fects the body of the penitent; by which he 15 obliged 
to give a Public ſatis faction to the church, for the ican- 
dal he hath given by his evil example, And in the pri- 
midve times, they were to give teitimonirs of their re- 
tormaton, before they were re-admitted to paituke ot 


the myiteries of the church. In the caſe of inceſt, or 


— — — — 
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incontinency, the hnner is uſually injoincd, to do a pub- 
lic Penance in the cathedral or parich church, or public 
market, bare-legged and bare-headed in a White ſheer, 
and to make an open confeſſion of his crime in a pre- 


icribed form of words; which is augmented or mude- 


rated according to the quality of the fault, ani the dif 
cretion of the Judge. 
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PEN 


So, in ſmaller faults, a public ſatis faction or Penance, 
as the Judge ſhall decree, 1s to be made before the mi- 
niiter, churchwardens, or ſome of the pariſhioners, 
reſpect being had to the quality of the offence ; as in the 
caſe of detamation, or laying violent hands on a miniſter, 
or the like. God. Append. 18: Wood”s Inft. 507. Penance 
may be changed into a ſum ot money, to be applied to 
pious uſes, and this is called commuting. 3 I. 150: 
4 Int. 336. See Articuli Cleri, ꝙ E. 2. c. 4: F. N. 2 

3: and this Dictionary, title Clerg y. | 

PENANCE, At Common Law, where a perſon ſtands 
mute. See title Mule. 

PENERARIUS, An enſign bearer; as John Parient 
was Squire of the Body, and Pererarius to King Rich. II. 

PENNY ; See Peuy. 

PENNYWEIGHT. As every pound Troy contained 
twelve ounces, each ounce was formerly divided into 
twenty parts, called Pennyweights; and though the 
Pennyweight be altered, yet the denomination ſtul con- 
tinues. Every Pennyweight is ſubdivided into twenty- 
four grains, Cowell, | 

PENON, mentioned in an ancient ſtatute, 11 Ric. 2. 
cap. 1.] A ſtandard, banner, or enſign, carried in war. 
Cowell, 

PENSA SALIS, Ca, &c. A wey of ſalt, or cheeſe 
containing 256 pounds. Cowe!!, | 

PENSAM, Ad penſam.] The ancient way of paying 
into the Exchequer as much money for a pound ſterling, 
as weighed twelve ounces Troy, Payment of a pound ge 
zumero, imported juſt twenty ſhillings; ad /calam twenty 
ſhillings and fix-pence ; and ad penſam, imported the full 
weight of twelve ounces, See Loaundes's Eſſay on Coin, 

4. See Scalam. ; 

PENSION, Fr. Penffon. ] An allowance made to any one 
without an equivalent. 7%. See Penſicner. To receive 
Penſion from a foreign Prince or State, without leave of 
our King, has been held to be criminal, becauſe it may 
incline a man to prefer the intereſt of ſuch foreign 
Prince to that of his own country. See title Contempt. 
Six-pence in the pound to be deducted out of all ſalaries. 
Stat. 7 Geo. ft. 1. c. 27. $19: 12 Ges. I. c. 2, What 
penſions are chargeable with the Jand-tax, and what 
exempt, See the Land-Tox Ads. 

Perſons having penſions from the Crown are declared 
incapable of being elected members of Parliament, 
Sc. by flat. 1 Geo, 1. ft. 2. c. 56. See title Parliament, 
VI. B. (z). 

PENSION OF CHURCHES, Certain ſums of 
money paid to clergymen in lieu of tithes. Some 
churches have ſettled on them annuities, Penſions, Sc. 
payable by other churches ; which Penſions are due by 
virtue of ſome decree made by an Eccleſiaſtical Judge 
on a controverſy for tithes, by which the tithes have 
been decreed to be enjoyed by one, and a Penſion in- 
itead thereof to be paid to another; or they have ariſen 
by virtue of a deed made by confent of the Parſon, 
Patron, and Ordinary; and if ſuch Penſion hath been 
uſually paid for twenty years, then it may be claimed by 


preſcription, and be recovered in the Spiritual Court, or 


a Parſon may proſecute his ſuit for a Penſion by pre- 
ſcription, either in that Court or at Common Law, by 
writ of annuity ; but if he takes his remedy at law, he 
ſhall never afterwards ſue in the Spiritual Court; if the 
preſcription be denied, that muſt be tried by the Com- 
mon Law. F. N. B. 511: Hardr. 230: Fentr, 120, A 


| all duties be paid. 


PEN 


ſpiritual perſon may ſue in the Spiritual Court, for 2 
Penſion originally granted and confirmed by the Ordi. 
nary ; but where it is granted by a temporal perſon to x 
clerk, he cannot ; as if one grant an annuity to a Parſon 
he mult ſue for it in the Temporal Courts. Crs. El:z 675. 
If a Parſon or Vicar have a Penſion out of another 4 
and it is not paid, they may bring a writ of annuity ; 
becauſe a Penſion iſſuing out of a rectory is the ſame 
thing as a rent; for it may be demanded in a writ of 
entry, and a common recovery may be ſuffered ot it, 
2 Nelſ. Abr. 1243. | | 
Upon a bill in the Exchequer for a Penſion, iſſuing 
out of a vicarage, it has bcen held, that though there 


is no glebe nor titnes, but only offerings, &c. yet the 


Vicar is chargeable ; and a {uit may be brought in this 


Court as well as at Common i.aw, fc. for a Penſion by 


preicription, Hardy. 2:0. A Penſion out of an appro- 
priation by preſcription is ſuable in tne Spiritual Court; 
and if the duty is traverſ-d, it may be tried there 
| Salt. 58. A libel was had in the Spiritual Court for 
Penſion, to-wh'ch the plaintiff made a title by preſct; 
tion: and a prohibition was prayed, for that the Co. 
had no cogniſance ot preſcriptions ; but adjudged, that 
they having cogmi{ance of the principal, it hal' draw 
the acceſſary. Vent. 3. The Curate of a chapel of caſe 
libelled againſt the Vicar of the pariſh for the arrears of 
a Peu ſion, which he ciarmed by preſcription ; though a 
prohibition was grinted, becauſe the Curate 15 remove- 
able at the will ot the Parſon, there tore cannot rreſcrihe; 
ne mult bring a quantum meruit. 2 Salk. ch The ſta— 
tute 13 Ed. 1. ft. 4, appoints a remedy for Pentions in 
the Eccleſiaſtical Court. And far. 34 & 3, H 8. c 19, 
gives damages to the value and coſts, tc. Sce titles 
Corody; Courts Eccleſraſtical. . 

PENSIONS or THE INNS or COURTS, An. 
nual payments of each member to the Houſes : And 


alfo that which in the two Temples is called a Parlia- 


ment, and in Lincoln's Inn a Council, in Gray's Iun is 
termed a Penſion; being uſually an aſſembly of the 
members to conſuit of the affairs of the Society. 
PENSIONER, from Penſion ; one who 1s ſupported 
by an allowance at the will of another; a dependant, 
It is uſually applied (in a public ſenſe) to thoſe who re- 
ceive penſions or annuities from Government; who 
are chiefly ſach as have retired from places of honour 
and emolument. CNS 
PENSIONERS, Per/jonarii.] Are a band of gentle- 


men ſo called, who attend as a guard on the King? 


perſon : they were inſtituted ax 1539, and have an 


allowance of fifty pounds a-year, to maintain them- 
ſelves and two horſes for the King's ſervice, See Sve 
Annals 973. 

PENSION-WRIT. When a Penſion writ is once 
iſſued, none ſued thereby in any Inns of Court, ſhall 
be diſcharged or permitted to come into Commons, till 
Order in Gray's Inn, wherein it 
ſeems to be a peremptory order againſt ſuch of the 
ſociety as are in arrear for Penſions and other duties. 


Cowell. 


PENTECOSTALS, Penteceſlalia] Pious oblations 
made at the Feaſt of Penteco/t, by pariſhioners to their 
prieſt, and ſometimes by interior churches or pariſhes, 
to the principal mother-church. Which oblations were 


alſo called II Higſau- farthings, and were divided into four 
parts 
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parts, one to the pariſh prieſt, a ſecond to the poor, a 
third for repair of the church, and a ſourth to the 
Biſhop. Stephens of Procurations and Pentecytals. See Ken- 
net's Gloſſary iu Penteciſtalia. 

PENY, Sax. Perig.] An ancient current ſilver coin. 
2 Inſt. 575. 'The Saane had no other fort of ſilver coin. 
It was equal in weight to our three-pence, Five made 
one ſhilling Saxon, and thirty made a mark, which they 
called mencuſe, and weighed as much as three of our 
half-crowns. The Engl penny called ſterling, is 
round, without clipping, and weighs 32 graua fruments 
in medio ſpice 3 twenty pence make an ounce, and twelve 
ounces make a pound. See fats.20 E. I: 27 E. 1. fl. 3; 
31 E. 1. It was made with a croſs in the middle, and 


broke into half-pence and farthings. Cowell, Mat. Paris 


1279. See Denarius. 


PERAMBULATION, Perambu/atio.] A travelling | 


through, or over; as Perambulation of the foreſt is the 
ſurveying or walking about the foreſt, and the utmolt 
limits of it; by Juſtices, or other Officers thereto atligned, 
to ſet down and preſerve the metes and bounds thereof. 
Stats. 16 Car. 1. c. 16: 20 Car. 2. c. 3: 4 {nft. 30. 
See further, title Foref. 

Perambulation of pariſhes is to be made by the mi— 
niſter, churchwardens, and pariſhioners, by going round 
the ſame once a year, in or about Aſcenſſon week: And 
the pariſhioners may well juſtify going over any man's 
land in their Perambulation, according to uſage ; and it is 
ſaid, may abate all nuſances in their way. Cro. E/iz. 441. 


There is alſo a Perambulation of manors; and a writ 
ae perumbulatione faciendd, which lies where any en- 
croacaments have been made by a neighbouring Lord, 
Sc. then, by the aſſent of the Lords, the Sheriff ſhall 
take with him the parties and neighbours, and make a 
Perambulation, and ſettle the bounds; alſo a commiſſion 
may be granted to other perſons to make Perambu- 
ation, and to certify the ſame in the Chancery, or 
the Common Pleas, Sg. And this commiſſion is iſſued 
to make Perambulation of towns, counties, c. New 
Nat. Br. 206. 

If tenant for life of a lordſhip, and one who is tenant 
in fee-imple of another lordſhip adjoining, ſue forth this 
writ or commiſſion, and by virtue thereof a Perambu- 
lation is made, the ſame ſhall not bind him in reverſion ; 
nor ſhall the Perambulation made with the aſſent of tenant 
in tail, bind his heir. And it is ſaid this aſſent of the 
parties to the Perambulation ought to be acknowledged 
and made perſonally in Chancery, or by dedimus poteſta- 
tm; and being cerified, the writ or compiſſion iſfues, 
Oc. New Nat, Pr. 206. The writ begins thus: The 
King to the Sheriff, &c. Me command you, that- taking 
with you tavelve diſcrett lawful men of your county, in your 
proper gegen you go to the land of A. B. of, &c. and the 
land of C. D. of, Kc. and upon their oaths you cauſe to 
be mage Perambulation beravixt the lands of the ſaid A. in, 
&c. and of the ſaid C. in, &.; jo that it be made by cer- 
fan metes, or bounds and diviſions, &c. And make known 
te our Fuſtices at Weſtminſter, Se. 

If Perambulation be refuſed to be made by a lord, 


the other lord who is grieved thereby ſhall have a writ 


againſt him called de KRationabilibus Divijis. See F. R. B. 


128, 133: Reg. Orig, 157: and Rationabilibus Divi/s, 


PER 


Queſtions as to boundaries, limits, Cc. are now, how- 
ever, in general determined, by actions of tre ſpaſs, eject- 
ment, Sc. | 

PERANGARIA ; See Angaria. 

PERCA, For Periica, a perch of land. Mon. Angl, 
ji. 87, 

PERCAPTURA, A place in a river made up with 
banks, &c. for the better preſerving and taking fiſt. 
Paroch. Antiq. 120. | 

PERCH, A rod or pole of ſixteen feet and a half in 
length, whereof forty in length and four in breadth 
make an acre of ground. Cromp. Juriſd. 222. But by 
the cuſtoms of ſeveral counties, there is a difference in 
this meaſure: in Srafferd/hire it is twenty-four feet; and 
in the foreſt of Sherwood twenty. five feet, the foot there 
being eighteen inches long: and in Herefordſhire, a Perch 
of ditching is twenty-one feet; the Perch of walling 
ſixteen feet and a half; and a pole of denſhiered ground 
is twe've feet, Sc. Shen. 


PER CUI ET POST, Writs of entry ſo called. See 


titles Entry; &rit of Entry. 

PERDINGS, The dregs of the people, viz. Men 
of no ſubſtance. Leg. Hen. 2. c. 29. 

PERDONATIO UTLAGARIZ, ls a pardon for 
a man who, for contempt in not yielding obedience to the 


proceſs of the King's Court, is outlawed, and afterwards 


of his own accord ſurrenders. Reg. Orig. 28: Leg. Ed. 
Confeſſ. c. 18, 19. | 

PEREMPTORY, Peremptorius, from the verb peri- 
mere, to cut off.] Joined with a ſubſtantive, as action or 
exception, ſignifies a final and determinate act, without 
hope of renewing or altering. So Fizherbert calleth a 
peremptory action. Nat. Brev. 35, 38, 104, 108: and 
nonſuit peremptory, {dem, 5, 11. A peremptory excep- 
tion. Bracton, lib. 4. cap. 20. Smith de Rep. Angler. I. 2. 
c. 13, calleth that a peremptory exception, which makes 
the ſtate and iſſue in a cauſe. Covell, 

If defendant in an action, tender an jſſue in abate- 
ment, and the plaintiff demurs, if on arguing the de- 
murrer the iſſue is over-ruled as not good, the Court 
will give defendant a day over to anſwer peremptorily ; 
Viz, to plead to the merits of the cauſe; the former 
plea which was over-ruled, being only ia abatement of 
the writ ; but it is otherwiſe where ſuch an iſſue and 
demurrer is in bar of the action; for there the merits of 
the cauie are put on it. Trin. 24 Car. 1. B. R.: 2 Lill. 
Abr. 199. A peremptory day is when buſineſs by rule 
of Court 1s to be ſpoke to at a preciſe day; but if it 
cannot be ipoken to then, the Court, at the prayer of the 
party concerned, will give a farther day without preju- 
dice to him. See titles Motion in Court; Practice. 


PeREMPTORY CHALLENGE of Jurors; See title 


Fury II; IV. 1. 
PEREMPTORY ManxnbDpawmus; See Mandamus. 
Pr EMUrTORT WRIT ; See Optional Writ ; Original 


PERFECTION OF THE KING; See title King. 


V.. 

PERINDE VALERE, A term in the Eccleſiaſtical 
Law, ſignifying a diſpenſation granted to a clerk, who 
being defective in capacity for a benefice, or other eccle- 
ſiaſtical function, is 4e facto admitted to it; and it hath 
the appellation from the words, which make the faculty 
as effectual to the party diſpenſed with, as if he had 

been 


-— 


Loo 


— 


PER 


been actually capable of the thing, for which he is diſ- 
penſed with at the time of his admiſſion. In az. 25 
H.8. c. 21, it is called a writ. 

PERINDINARE, To ſtay, remain, or abide in a 
place. Matt. Ii eſt. an. 1016: Forteſc.c. 36. 

PERIPHRASIS, Circumlocution; uſe of many words 
to expreſs the ſenſe of one. Jo. 

No Periphraſis, or circumlocution, will ſupply words 
of art, which the law hath appropriated for the deicrip- 
tion of offences in indictments, No Periphraſis, intend- 
ment, or concluſion ſhall make good an indictment, which 
doth not bring the fact within all the material words of 
a ſtatute ; unleſs the ſtatute be recited, &c. Cro. Elix. 
535» 749. See title Indictment. 


PERJURY, 
AND SUBORNATION THEREOF, 


PERI VRT]; Perjurium; mendacium cum juramento firma 
tim ] ls defined to be, a crime committed, when a law- 
ful oath is adminiſtered, by any who hath authority, to a 
perion, in any judicial proceeding, who ſwears wilfully, 
abſolutely, and falſely, in a matter material to the iſſue, 


or cauſe in queſtion, by their own act, or by the ſuborn- 


ation of others. 3 Inf. 163, 4. 

Perjurky by the Common Law is defined a wilſul 
falſe oath by one who, being lawfully required to depoſe 
the truth, in any proceeding in a Court of juſtice, {wears 
abſolutely, in a matter of ſome coniequence to the point 
in queltion, whether he be believed or not. 1 Hatt. 

P. C. c. 69.1. | f 

-  SUBORNATION OF PERjURY,by the Common Law, 
is, an offence in procuring a man to take a falſe oath 
amounting to Perjury, who actually takes ſuch oath ; 
but if the perſon incited to take ſuch oath .do not ac- 
tually take it, the perſon by whom he was ſo incited 1s 
not guilty of ſubornation ; yet he is liable to be puniſhed 
not only by fine, but alſo by infamous corporal puriſh- 
ment. 1 Roll. Abr. 41, 57: Telv. 72: Cro, Jac. 158: 
2 Kb, 399: 3 Mod. 122: 1 Hawk. P. C. c. 69. 5 10. 


I. Of Perjury by the Common Law; and how re- 
firained and puniſhed. 


II. Of the Puniſement of Perjury by Statute, 
I. 1K, IT is neceſſary to conſtitute the offence of Per- 
jury, that the falſe oath be taken wiltully, gi. with 
ſome degree of deliveration ; and it mult alſo be corre, 
(that is, committed mals anime; it mult be <vilfal, po- 


fitive, and abſolute; not merely owing to ſurpriſe or | 


inadvertency, or a miltake of the true ſtate of the queſ- 
tion. 5 Med. 350: 4 Comm. 137: 1 Hawk, F. C. 
c. 69. F 2, | 

2dly, The oath muſt be taken either in a judicial pro- 
ceeding, or in ſome other public proceeding of the like 
nature, wherein the King's honour or intereſt is con— 
cerned; or before commiſſioners appointed by the Ring 
do inquite of the forfeitures of his tenants, or of defec- 
tive titles wanting the ſupply of the King's patents; but 
it is not material whether the Court, in which a falſe 
oath is taken, be a Court of Record or not, or whether 
it be a Court of Common Law, or a Court of Equity 
or Civil Law, Sc. or whether the oath be taken in face 


PERJURY. 


of the Court, or out of it, before perſons authoriſed to 
examiue à matter depending in it; as before the Sheri 
on a writ of inquiry, Oc. or wiether it be in relation to 
the merits of a cauſe, or in a collaterai matter; as \ liere 
one, who offers himtelt ro be bail tor another, ſwears 
that his tubltance is greater than it is, &c, but neither a 
faite oath in a mere private matter, as in making a bar. 
gain, Sc no” the breach of a promiffory oath, whether 
public or private, are puaiſhable as Perjury. Haus 
F. F. . 4 3. 

The iaw takes no notice of any Perjury but ſuch as i; 
committed in ſome Court of Juſtice having poser to 
adminiſt-r an oath; or before tome magiſtrate or proper 
oiticer, inveſted with a fim.lar authority, in ſome pro- 
ce:dings relative to a ſuit, or a criminal proſecution ; 
for it aſteems all other oaths unneceflary at leatt, and 
therefore will not puniih the breach of them. For 
which reaſon it is much to be queilioned, how tar any 
magiſtrate is juſtiſiable in taking a voluntary aflidavit in 
any extrajudicial matter, as is now too trequent upon 
every petty occaſion ; ſince it is more than pottible that 
by ſuch idle oaths a man may frequently in Are cnſcte 
eniiz, incur the guilt, and at the fame time evade the 
temporal penalties of Perjury. 4 Comm. c. 10. þ 157, 
See the fat. 15 Geo. 3. c. 39, and Barn's Juftice, title 
Oath l. | 

34ly, The oath ought to be taken before perſons law- 
fully authoriſed to adminiſtar it; tor it it be taken betore 
perſons acting merely in a orivate capacity, or betore 
perſons pretending to a legal autority of admin'ftering 
ſuch oath, but having no ſuch authori: v, it is o pu ich- 
able as Perjury; yet a falſe oath taken betore cl hill 
honers, whoſe commiſſion at the time is in {t-+ctneſs 
determined by the demiſe of the King, is Perjury ; if 


taken before ſuch time as the comimitioners had nyciice 


of ſuch demiſe; for it would be of the utmoſt .1! conte- 
quence, in ſuch caſe, to make their proceedings wholly 
void. 1 Hawk. P. Cc. 6g. 4. 

It is remarkable, that the Houſe off Commons have no 
power to adminifter an oath, except in a few particular 
inſtances where that power is granted to them by ex- 
preſs ſtatute. It is ſuppoſed that tne reaſon they wave 
never obtained the general authority of adminilterivg an 
oath, is owing to the jealouſy of the Upper Iloule; 
which, by ſecuring this privilege to itfelt, prevents the 
Commons from participating in the juaicature of Far— 
lament. 4 Comm. c. 10, in n. 

Athly, The oath ought to be taken by a perſon {worn 
to depoſe the truth; therefore a falſe verdict comes not 
under the notion of Perjury, becauſe the jurors {wear 
not to depoſe the truth, but only to judge truly of the 
depoſitions of others; but a man may be as we'l per— 
jured by an oath in his own cauſe, (e. g. in an av{wer in 
Chancery, or in an anſwer to interrogatories concerning 
a contempt, or in an affidavit, &c.) as by an oath taken 
by him as witneſs in another's cauſe. 1 Hawk. P. C. 
c. 69. § 5. 

5thly, Is it not material, whether the thing ſworn be 
true or falſe, where the perſon who ſwears it in truth 
knows nothing of it. 1 Haw#. P. C. c 69. $6. 

6thly, 'The oath mult be taken abſolutely and directly; 
therefore if a man only ſwears as he thinks, remembers 
or believes, he cannot be guilty of Perjury, 1 Harck. 
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F.C. e. 69. $7. But a man may be indicted for Perjury 
in ſwearing that he believes a fact to be true, which he 
muſt know to be falſe. Leach 270. 

Qthly,. The thing ſworn ought to be ſome way mate- 
rial; for if it be wholly foreign from the purpoſe, or im- 
material, and neither pertinent to the matter in queſtion, 
or tending to aggravate or extenuate the damages, not 
likely to induce the Jury to give credit to the ſubſtantial 

art of the evidence, it cannot amount to Perjury ; be- 
cauſe it is wholly inſignificant; as where a witneſs in- 
troduces his evidence, with an impertinent preamble of a 
ſtory, concerning previous facts, no ways relating to 
what is material, and is guilty of a falſity as to ſuch 
facts; but a witneſs may be guilty of Perjury in reſpect 
to a falſe oath, concerning a mere circumſtance, if ſuch 
oath have a plain tendency to corroborate the more ma- 
terial part of the evidence ; as if in treſpaſs for ſpoiling 
the plaintiff's cloſe, with defendant's ſheep, a witnels 
ſwears that he ſaw ſuch a number of defendant's ſheep 
in the cloſe, and being aſked how he knew them to be 
defendant's, ſwears that he knew them by ſuch a mark, 
which he knew to be the defendant's, where in truth de- 
{endant never uſed any ſuck mark. 1 Haut. P. C. 
c. 69. $8. And it is incumbent on the proſecutor to 
prove the materiality of the Perjury, ibid. in u. 

Schly. It is not material whether the falſe oath was 
credited, or not; or whether the party, in whoſe preju- 
dice it was taken, was in the event damaged by it; for 
the proſecution is not grounded on the damage to the 
party, but on the abuſe of public juſtice. 1 Hawk. P. C. 
c. 69. $9. On the trial, the oath will be taken as true, until 
it be diſproved: and therefore to convict a man of Per- 
jury, one probable credible witneſs is not enough; for the 
evidence mult be. ſtrong, clear, and more numerous on 
the part of the proſecution, than the evidence on the 
other ſide. "Therefore the law will not permit a man to 
be convicted of Perjury, unleſs there are two witneſſes at 
leaſt. 10 Med. 195. Nor ſhall the party prejudiced by 
the Perjury be admitted as a witneſs to prove it. Lord 
Razm 396. 

The puniſhment of Perjury and ſubornation, at 
Common Law, has been various. It was anciently 
death; afterwards baniſhment, or cutting out the tongue; 
then forfeiture of goods; and now it is fine and impri- 
lonment, and never more to be capable of bearing teſti- 
mony. 3 Inſt. 163. The fat. 5 Eliz. c. 9. (fee p IN.) 
if the offender be proſecuted thereon, inflicts the penalty 
of perpetual infamy, and a fine of 401. on the /uborzer : 
and io default of payment, impriſonment for ſix months, 
and to ſtand in the pillory : (with both cars nailed thereto. 
04? ſee the ſtatute), Perjury itſelf is, by that ſtatute, 
puniſhed with fix months impriſonment, perpetual in- 
amy, and a fine of 20/. or not pay ing the fire, to have 
both ears nailed to the pillory. Sce 7% II. Ihe proſe 
cntion, however, is uſually carried on for the offence at 
Common Law; (by indictment at the aſſiſes, or in the 
king's Bench) ; eſpecially as, to the penalties before in 
flictad, the Fat. 2 Geo. 2. c. 25, ſuperadds a power of 
puniſhment, by committing the offender to the Houſe of 
Correction, and tranſportation for ſeven years. 4 Comm. 
c.10: fee pop. II. . 

It has ſometimes been wiſhed, that Perjury, at leaſt 
vpon capital accuſations, whereby another's lite has been, 


or might have been, deſtroyed, was rendered capital, | 


Vol. II. 


PERJURY I. II. 


upon a principle of retaliation: and certainly the odi- 
ouſneſs of the crime ſeems to plead ſtrongly in behalf 
of ſuch a law. Where, indeed, the death of an inno- 
cent perſon has actually been the cenſequence of ſuch 
wilful Perjury, it falls within the guilt of deliberate 
murder, and deſerves an equal puniſhment ; which our 
antient laws, in fact, inflited. Brit. c. 5. But Coke lays, 
expreſsly, it is not holden for murder at this day. 3 rf. 
48: and ſee Fe. 121, 132. And the mere attempt to 


deſtroy life, by other means, not being capital, there is 


no reaſon that an attempt by Perjury ſhould ; much leſs 
that this crime ſhould, in all judicial cafes, be puniſhed 


with death. See 4 Comm. c. 10. p. 38,9; c.14. 5. 196. 


IT. By flat. 5 Elix. c. q, it is enafted, © That who- 
ever ſhall unlawfully and corruptly procure any witneſs 
to commit any wilful and corrupt Perjury, or ſhall un- 
lawfully or corruptly procure or ſuborn any witneſs, who 
ſhall be ſworn to teſtify in perpetuam rei memoriam, ſhall, 
for ſuch offence, being thereof lawfully convicted or at- 
tainted, forfeit the ſum of 401. And if ſuch offender, ſo 
convicted or attainted, ſhall not have goods, Sc. to the 


value of 4o/. then ſuch perſon ſhall ſuffer impriſonment 


by the ſpace of one half year, without bail; and ſtand 
upon the pillory the ſpace of one hour, in ſome market 


town next adjoining to the place where the offence was 


committed, in open market there; or in the market town 


itſelf where the offence was committed, 
That no perſon, ſo convicted or attainted, ſhall be 


received as a witneſs in any Court of Record, till ſuch 


judgment ſhall be reverſed; and that on ſuch reverſal the 
party grieved ſhall recover damages againſt the party 
who procured the judgment ſo reverſed to be firſt given. 

„That if any perſon ſhall, either by the ſubornation, 
unlawful procurement, ſiniſter perſuaſion, or means, of 
any other, or by their own act, conſent, or agreement, 
wilfully and corruptly commit wilful Perjury, that then 
every offender, being duly convicted, ſhall forfeit 200. and 
have impriſonment by the ſpace of fix months, without 
bail; and the oath of fuch offender ſhall not from thence- 
forth be received in any Court of Record, until ſack 
judgment be reverſed, &c. ; on which reverſal, the party 
grieved ſhall recover damages in the manner before 
mentioned. 

That if ſuch offender ſhall not have goods or chat- 
tels to the value of 2c/. then he ſhall be ſet on the pil- 
lory, where he ſhall have both ears nailed. 

One moiety of the forfeitures tothe King, the other 
to the perſon grieved, who will ſue for the ſame, c. 
and that as well the Judge of every Court where any 
ſuit ſhall be, and whereon any ſuch Perjury fha!l be com- 
mitted, as alſo the Juſtices of aſſiſe and gaol-delivery, 
and Juſtices of peace at their quarter ſeſſions, may in- 
quire of, hear, and determine offences againſt the act. 

„The act ſhall no way extend to any Spiritual or 
Eecleſiaſtical Court; but every offender ſhail be puniſhed 
by ſuch ufual laws as are uſed in the ſaid Courts. 

The ſtatute ſhall not reſtrain the authority of any 
Judge, having abſolute power to puniſh Perjury before 
the making thereof; but every ſuch Judge may proceed 
in the puniſhment of all offences, puniſhable before mak - 
ing the ſtatute, as they might have done to all purpoſes ; 
ſo that they ſet not on the offender % puniſament than 


contained in the act.“ 
31 Ia 
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PERJURY II. 


In the conſtruction of this ſtatute, the following opi- 
nions have been holden : 

"That every indictment, or action, on this ſtatute muſt 
exactly purſue the words of it; therefore, if it allege, 
that the defendant depoſed ſuch a matter falt & decep- 
tive, or fal:o I corrupte, or also & wiluntarit, with 
out ſaying, voluntarie & corrupte, it is not good; though 
it conclude, that fc voluntarium & corruptum commiſit 
perjurium contra formam ſlatuti, &c. 
__ Expreſsly to ſhew, that the defendant was ſworn; and it 
is not ſuflicient to ſay, that adio per /e ſacro evangelio de- 
poſuit, Cro Eliz. 147: Hetl. 12: Sawil. 43: 2 Leon. 211: 
1 Show. 198: Cro. Eliz. 109: 1 Hawk. P. C. c. 69.317. 

But there is no need to ſhew, whether the party took 
the falie oath, through the ſubornation of another, or of 


his own act, though the words of the ſtatute are, lf. 


perſons by ſubornation, Tc. or their own act, &c. ſhall 
commit wiltul Perjury :?? for there being no medium be- 
tween the branches of this diſtinction, they expreſs no 
more than the law would have implied ; therefore ope- 
rate nothing. 3 Bulſt. 147: 1 Hawk. P. C. c. 69. § 18. 
It hath been adjudged that a man cannot be guilty of 
Perjury within this ſtatute, in any caſe wherein he may 
not poſſibly be guilty of ſubornation of Perjury within 
it ; for it is reaſonable to give the whole ſtatute the ſame 
conſtruction : neither can it be well intended, that the 
makers of the ſtatute meant to extend. its purview far- 
ther as to Perjury, which they ſeem to eſteem the r 
crime, than to ſubornation of Perjury, Which they ſeem 
to eſteem the greater: therefore, ſince the clauſe concern- 
ing ſubornation of Perjury, mentioning only matters de- 
pending by writ, bill, plaint, or information, concerning 
hereditaments, goods, d-bts, or damages, Sc. extends 
not to Perjury on an indictment or criminal information; 
the clauſe concerning Perjury, though penned in more 
general words, hath been adjudged to come under the 
like reſtriction : alſo ſince the clauſe concerning ſuborn- 
ation of Perjury relates only to Perjury by witneſſes, 
that concerning Perjury ſhall extend only to the like 
Perjury ; therefore, not to Perjury in an anſwer in 
Chancery; or in ſwearing the peace againſt a man; 
or in any preſentment by homage in a Court-baron 
or in wager of law; or in ſwearing before commil- 
ſioners of inquiry of the King's title to lands: and by 
the opinions of ſome, a falſe affidavit againſt a man 
in à Court of juſtice is not within the ſtatute; but if 
ſuch affidavit be by a third perſon, and relate to a cauſe 
depending in ſuit before the Court, and either of the 
arties in variance be grieved, in reſpect of ſuch cauſe, 
by reaſon of the Perjury, it way ſtrongly be argued that 


it is within the purview of the ſtatute: alſo a falſe oath 


defore the Sheriff, on a writ of inquiry, is within the 
ſtatute. 5 Co. 99: Cro. Fac. 120: 3 Il. 164: 2 Lein. 
201: Telv. 120: Cro. Fliz. 148: 2 Rell. Abr. 77: 
1 Hawk. P. C. c. 69. 8 19, 21.— But it has been de- 
cided, that any Court may puniſh ſuch» an offence com- 
mitted in the face of the Court, under this ſtatute, 5 Elix. 
c. 9.—Thecefore, where one made an a fidavit in the 
Court of Common Pleas, and confeſſed it was falſe, the 
Court recorded his confeſſion, and ſentenced him to the 
pillory : and the objections that the Court had no juril- 
dition, and that the offender ought to have been brought 


before the Court by indictment, were over - ruled. 8 Mod. 


179: 1 Hawk, P. C. c. 69. 521, in x. 


Alſo it is neceſſary 


— 


| 


It hath been collected, from the clauſe which gives an 
action to the party grieved, that no falſe oath is within 
the ſtatute, which doth not give ſome perſon a juſt canſe 
of complaint; therefore, if the thing ſworn be trye 
though it be not known by him who ſwears it to be ſo, the 


- oath is not within the ſtatute, becauſe it gives no jus 


cauſe of complaint to the other party, who would take 
advantage of another's want of evidence to prove the 
truth; from the ſame ground, no falſe oath can be with. 
in tue ſtatute, unleſs the party againſt whom it was ſwor: 
ſuffered ſome diſadvantage by it; therefore, in erer 
proſecution on the ſtatute, you muſt ſet forth the record 
wherein you ſuppoſe the Peijury to have been com. 
mitted, and muſt prove at the trial that there is ſuch 3 
record, either by actually producing it, or an atteſted 
copy ; allo, in the pleadings, you muſt not only ſet forth 
the point wherein the falſe oath was taken, but muſt alſo 
thew how it conduced to the proof or difproof of the 
matter in queſtion ; and if an action on the ſtatute be 
brought by more than one, you muſt ſhew how the Per- 
jury was prejudicial to each of the plaintiffs : But it 


ſeems that a Perjury which tends only to aggravate r 


extenuate the damages, is as much within the ſtatute, a5 
a Perjury which goes directly to the point in iſſue; and 
a Perjury, in a cauſe wherein an erroneous judgment is 
given, is a good ground of proſecution upon the ſtatute, 
till the judgment be reverſed. 1 Hawk. P. C. c.69. 4 22, 

If Perjury be committed, that is within this ſtatute, 
bat the indictment concludes not contra formam jaturi, 


yet it is good at Common Law; but not to bring one 


within the corporal puniſhment of the ſtatute. 2 Hal,“ 
Hit. P. C. 191-2, | 

By flat. 2 Geo. 2. c.25.F 2, the more effectually to 
deter perſons from committing wilful and corrupt Per- 
jury, or ſubornation of Perjury, it is enacted, “ That, 
beſides the puniſhment to be inflicted by law tor ſo great 
crimes, it ſhall be lawful for the Court or Judge betore 
whom any perſon ſhall be convicted of wiltul and corrup: 
Perjury, or ſubornation of Perjury, to order ſuch perſon 
to be ſent to ſome houſe of correction, for a time not 
exceeding ſeven years, there to be kept to hard labour 
during the time; otherwiſe, to be tranſported for a term 
not exceeding ſeven years, as the Court ſhall think pro- 
per; therefore judgment'ſhall be given, that the perſon 
convicted {hall be committed or tranſported accordingly, 
beſides ſach puniſhment” as ſhall be adjudged to be in- 
flicted on ſuch perſon agreeable to the laws in being; 
and if tranſportation be directed, the fame ſhall be exe- 
cuted in ſuch manner as is provided by law for tranl- 
portation of felons : and if any perſon ſo committed or 
tranſported ſhall voluntarily eſcape or break priſon, cr 
return from tranſportation, before the expiration of the 
time, ſuch perſon, being lawfully convicted, ſhall / for 
death as a felon ; and ſhall be tried for ſuch felony in 
the county where he ſo eſcaped, or where he {hall be 
apprehended.” | 

By flat. $Gee.1.c. 6,it is enacted, “ That a /al/e affirm- 
ation made by Quakers ſhall be liable to the fame pu- 


| niſhment as wilful Perjury.“ See titles Quakers; Oaths. 
By at. 31 Geo. 2. c. 10. F 24, the taking, or procut- 


ing to be taken, a falſe oath to obtain probates or letters 
of adminiftration to ſeamen, is made felony, without bc- 
nefit of clergy. 


The 


PER] 


Tue Inſolvent Acts impoſe a penalty of go. on the | 


gheritf, or other ofiicer, perjuring himſelf; and that of 
ſelony, without cl-rgy, on a priſoner guilty of the ſame 
crime, in order to take the benefit of the acts. See alſo 
at. 23 Geo. 4. c. 31, as to Perjury of freeholders at elec- 
tions tor Crick{ade. LES Z 
By flat. 23 Geo. 2. c. 11, it is enacted, a" 'That, in 
every information or indictment for Perjury, it ſhall be 
- ſufficient to ſet forth the ſubſtance of the offence charged, 
and by what Court, or before whom the oath was taken, 
(averring ſuch Court or perſon to have authority to ad- 
miniſter the ſame,) together with the proper averments to 
fallify the matter wherein the Perjury is aſſigned ; with- 
out ſetting forth the bill, anſwer, information, indict- 
ment, declaration, or any part of any record or proceed- 
ing; and without ſetting forth the commiſſion or autho- 
rity of the Court or perſon before whom the Perjury 
Mas committed, F 1. 

« [n every information or indictment for ſubornation of 
Perjury, it ſhall be ſufficient to ſet ſorch the ſubſtance of 
the offence charged; without ſetting forth the bill, an- 
ſwer, iaformation, indictment, declaration, or any part 
of any record or proceeding ; and without ſetting forth 
the commiſſion or authority of the Court or perſon be- 
fore whom the Perjury was committed, or agreed to be 
commuted. 5 2. 

t ſhall belawful for any Juſtice, (ſitting the Court, or 
within twenty-four hours after,) to direct any perſon 
examined as a witneſs before them to be proſecuted for 
Perjury, in caſe there appear a reaſonable cauſe; and 
to aſſign the party injured, or other perſon undertaking 
ſuch proſecution, counſel, who ſhall do their duty without 
fee. And every proſecution ſo directed ſhall be carried 
on without payment of any tax, and without payment of 
any fees in Court, or to any officer of the Court. And 
the Clerk of aſſiſe, or his aſſociate or prothonotary, or 
other officer of the Court attending when ſuch proſe. 
cution is directed, ſhall, without fee, give the party in- 
jured, or other perſon undertaking ſuch proſecution, a 
certificate of the ſame being directed, with the names of 
the counſel aſſigned him; which certificate ſhall be 
deemed ſufficient proof of ſuch profecurion having been 
directed. Provided, that no ſuch direction or certificate 


mall be given in evidence upon any trial againſt any per- 


ſon upon a proſecution ſo directed. y 3. 

In general, the Court will oblige the defendant to 
plead or demur, even to a defective indictment for this 
offence. 2 Hawk. P. C. c. 25. $146. They are aiſo 
very cautious in granting a c#tiorari to remove it. 
2 Hawk, P. C. c. 27.4 28. And permiſſion has been 
refuſed in Chancery to amend an anſwer, where an in- 
dictment for Perjury had only been threatened : even 
where the party, having no intereſt, could not be ſup— 
poſed to make the falſe oath intentionally. 1 Bro. P. C. 


419.. For it is the province of the Grand Jury to judge 


of the intention; and what the Grand Jury may find, 
the Court will never expunge. *Hardav. 203, 

PERMISSIVE WASTE; See aste. 

PERMIT, from permiizo.] A licence or warrant for 
perſons to pals with and lell goods, on having paid the 
duties of cultoms or exciſe for the ſame. See Caſfoms. 

PERMUTATIONE archidiaconatiis et eccle/ire eidem 
aunt x cum eccleſia et pretend. A writ to an Ordinary, 
commanding him to admit a clerk to a benefice, upon 
exchange made with another. Reg. Orig. 307. 


— 
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PER MY ET PER TOUT ; See title Joint. tenantt. 

PERNANCY, from the Fr. prendre.] A taking or 
receiving; as tiches in Pernancy, are tithes taken, or that 
may be taken, in kind, So, Pernancy of the profits 
means the taking the profits, See the next title. 

PERNOR OF PROFITS, He who receives the 
profits of lands, Sc. and is all one with ce/fui que v/e. 
1 Rep. 123. The King has the pernancy of 1 of 
the lands of an outlaw, in perſonal actions; and by ſeiz- 
ure ſhall hold againſt the alienation of fuch outlaw, &c, 
Raym, 17 : See Co. Litt. 589. 6: and 12 R. 2. c. 15. 


PERPARS, A part of the inheritance. Flea, lib. 2. 


c. 54. par. 19. 
PERPETUATING Tu TESTIMONY or 
WITNESSES. If Witneſſes to a diſputable fact are 


old and infirm, it is uſual to file a bill in Chancery, to 
perpetuate the Teſtimony of thoſe Witneſſes, although no 
ſuit is depending; for, it may be, a man's antagoniſt 
only waits for the death of ſome of them to commence 
his ſuit. 3 Comm. 450. See titles Chancery; Evidence. 

PERPETUITY. A Perpetuity is, where, though all 
who have intereſt ſhould join in a conveyance, yet they 
could not bar or paſs the eſtate. But if, by concurrence 
of all having intereſt, the eſtate- tail may be barred, it is 
no perpetuity. Ch, Ca/. 213. and fee 3 Ch. Ca. 35. 

Perpetuities are abſolute or qualiſied. And eftates- 
tail from the time of the ſtatute De doxzs, till common re- 
coveries were found out, were looked upon as Perpe- 
tuities. 12 Mod. 282. 

Various have been the attempts to eſtabliſh Perpetui- 
ties, by controlling the exerciſe of that right of alienation, 
which is inſeparable from the eſtate of a tenant in tail, 
The chief of them are brought together in Taylor d. A. 
kins v. Horde, 1 Burr. 84; where it is obſerved, that 
the power to ſuffer a common recovery is a privilege in- 
ſeparably incident to an eftate-tail. It is a fote/tas alie- 
nandi, which is not reſtrained by the ſtatute De dons; and 
has been ſo conſidered ever fince Taltarum's caſe, 
12 E. 4, 14. 6. p. 16 and this power to ſuffer a common 
recovery cannot be reſtrained by condition, limitation, 
cuſtom, recognizance, ſtatute, or covenant. Treat. Eg. ii. 
c. 3. 5 5, in n. See this Dictionary, titles Limitation of 
Eltates ; Tail and Fee-tail ; Conveyance, &c. 

A Perpetuity is a thing odious in law, and deſtruc- 
tive to the commonwealth ; it would put a ſtop to the 
comme ce, and prevent the circulation of the property 
of the kingdom, Fern. 164. 

Every executory deviſe is a Perpetuity, as far as it 
goes, i. e. an eſtate unalienable, though all mankind 
join in the conveyance. 1 SE. 229. See title Executory 
Devize. 

A, ſeized in fee, gives his lands, aſter his death without 
iſſue male, to B. in tail male, until he or they effectually 
go about to do any acts to alter or diſcontinue this eſtate- 
tail; and then to D. and the heirs male of his body, with 
ſeveral remainders over; the deviſor dies without iſſue; 
B. enters; D. dies leaving iſſue E.; B. levies a fine; E. 
enters; and the queſtion was, if the entry was good ? 
Reſolved, That this was a Perpetuity, and not allowable, 
being repugnant to law; for by ſuch a limitation an 
eſtate-tail cannot be determined and given to another; 
for by the tine the remainder is diſcontinued and deveſted, 
ſo as E. cannot enter: for it is no limitation to enter but 
after the effectual going about to do any acts, Tc, and it 
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PERP 
is not effectual till the act done; and when it is done, the 
remainder is diſcontinued, and then he cannot enter, 
Cro. Fac. 696. See Vern. 161. 

It is abſolutely againſt the conſtant courſe of Chancery 
to decree a Perpetuity, or give any relief in that caſe, 
1 Chan, Rep. 144. 

Truſtees of a term limited over in tail, remainder in 
tail, were decreed in Chancery to convey the eftate over ; 
for otherwiſe there would be a Perpetuity. Sid. 37. 

The father ſettles land on his fon in tail male, and 
takes bond from him, that he will not dock the entail ; 
Cecreed the bond good. Had not the ſon agreed to give 
the bond, the father might have made him only tenant 
for life ; and though the alienation is not made by the 
ſon, but by his iſſue, the bill was diſmiſſed with colts. 
2 Fern. 233. 

An attempt to make a perpetual ſueceſſion of eſtates for 
life is vain and not practicable. 2 Fern. 738. | 

PERPETUITY or TRA KING; See title King, V. 2. 

PER QUZ SERVITIA, A judicial writ iſſuing from 
the note of a fine; and lieth for cogniſee of a manor, 
ſeigniory, chief rent, or other ſervices, to compel him 
who 15 tenant of the land at the time of the note of the 
fine levied to attorn unto him. Weſt. Symbol. part 2. title 


Fines, ſect. 126. Old Nat. Brev. 155. See 16 Vin, Abr. 


title Per gue ſerwitia. 

 PERQUISITES, Perguiſitum.] Any thing gotten by 
induſtry, or purchaſed with money, different from that 
which deſcends from a father or anceſtor ; and ſo Bra&on 
uſes it, when he ſays, Perguiſitum facere, lib. 2. cap. 30. 
num. 3. and lib, 4. c 22. See Purchaſe. 

\ PegRQUISITES or CouRTs, Are commonly thoſe 
profits which ariſe to lords of manors, from their court 


baron, above the yearly revenue of the land; as fines of 


copy holds, lreriots, amerciaments, c. Perk, 20, 21. 

PER GUISITES OF OFFICES; See Fees. | 

PER QUOD, Words made ule of by a plaintiff in his 
declaration, inthe averring of particular damage to have 
happened, without which his action would not have been 
maintainable. As in flander, to ſay that ſuch a clergy- 
man is a baſtard, he cannot for this bring any action 
againſt me, unleſs he can ſhew ſome ſpecial Joſs by it: 
in which caſe he may bring bis action againſt me, for 
ſaying he was a baſtard, by which (per gud) he loſt the 
preſentation to ſuch a living, 4 Rep. 17: 1 Lev. 248: 
3 Comm. 12.4. So in a declaration in treſpaſs, for an in- 
jury to a wife or ſervant ; the plaintiff ſtates per quod, by 
which, he loſt conſortium of the one, or ſervitium of the 
other. | 

PERSON, A man or woman; alfo the ſtate or condi- 
tion whereby one man differs from another. 

PERSON, Injuries to, are ſuch as relate to life, limb, 
body, health, or reputation. See 3 Comm. and this 
Dictionary, title Liberty, c. 

PERSONABLE, per/onatilis.) Enabled to maintain 
plea in court: e. g. the defendant was judged perſonable 
to maintain this action. O/d Nat. Breu. 142. The te- 
nant pleaded that the wife was an alien, born in Portugal, 
and judgment was demanded whether ſhe ſhould be an- 
ſwered: the plaint'ff faith, ſhe was made perſonable by 
partiamer.t, 1. e. as the civilians would ſpeak it, habere 
perfonam fand? in gudicio. Kisch. 214. Perſonable alſo 
henifies to be of capacity to take any thing granted or 
Swen. Pleud. 27, 
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PERSONAL, perſonalis.] Being joined with the fab. 
ſtantives, things, goods, or chattels, as things perſonal, 
goods perſonal, chattels perſonal, ſignifies any moweal!; 
thing, quick or dead, Jef, Symbol. part 2. ſect. 58. Thus 
theftis an unlawful felonious taking away of the moveable 
perſonal goods of another. See titles Larceny, Felony, 

PERSONAL ACT10N ; See Action, Perſonal. 

PERSONAL TiTHEs, Are tithes paid of ſuch pro. 
fits as come by the labour of a man's perſon ; as by buy. 
ing and ſelling, gains of merchandiſe, and handicrafts, 
Sc. See title T :thes, | 

PERSONALTY, Perſenalitas.] An abſtract of per. 
ſonal ; the action is in the Perſonalty, 1. e. it is brought 
againſt the right perſon, or the perſon againſt whom 13 
law it hes. Old Nat. Brev. 92. Or it is todiltinguiſh ac. 
tions and things perſonal, from thoſe that are real. 

PERSONATE, To repreſent by a fictitious or af. 
ſumed charaQter, ſo as to paſs for the perſon repreſented, 
Fobuf. 

If one of y name levies a fine of my land in my name, 
I may well confeſs and avoid this fine, by ſhewing the 

Special matter. But if a ſtranger, who is not of my name, 
levies a fine of my land in my name, I ſhall not be receiv. 
ed to aver that I did not levy the fine, but another in my 
name, for that is merely contrary to the record ; and 
ſo it is of a recognizance, and other matters of recoid. 
But when the fraud appears to the Court, they may enter 
a vacat on the roll, and ſo make it no fine, altho' the 
party cannot avoid it by averment, during the time it 
remains a record. Cro. Elix. 531. See title Fine, 

B. was taken in execution upon a recognizance of bail, 
and he made it appear to the Court, that he newer ac“ 
ledged the recegnixance, but was perſonated by another ; and 
thereupon it was moved, that the bail might be vacated, 
and he diſcharged, as was done in Co7ten's caſe. 2 Cr, 
256. But the Court ſaid, ſince the fat. 21 Fac. cap. 26, 
(lee title Bail), by which this offence was made len) 
without clergy, it is not convenient to vacate it until the 
offender is convicted; and ſo it was done in Spicer's caſe; 
wherefore it was ordered, that B. ſhould bring the money 
into Court, and be at large to proſecute the offender. 
Twwi/den ſaid it mult be tried in Middle/ex, though the bail 
was taken at a Judge's chambers in Londen, be cauſe filed 
here, and the entry is wenit coram Domino Rege, Oc. ſo 
it differs from a recognizance acknowledged before Lord 
Hobart, upon flat. 23 H. 8. c. 6. at his chambers, and 
recorded in Middleſex; there the Aire facias may de 
either in London or Middlęſcæ. Hob. 195, 196 : Vent. 301; 
Mod. 46. Cockerel, who perſonated Beeſley, was hanged at 
Tyburn, but the rope was immediately cut; and after- 
wards Beeſley on motion had reſtitution of his goods in 
the hands of the Sheriff. 2 To. 64. | 

A commiſſion of rebellion was awarded againſt A. 
whereupon B. came before the commiſſioners and affirm- 
ed himſelf to be the perſon. The commiſſioners appre- 


hended him by virtue of their commiſſion ; but per Hal- 


Ch. B. the commiſſioners have no warrant to take him 
by their commiſſion ; , affirming himjelf to be the perſon 
avill not excuſe them in falſe impriſonment, as has been held 
on executing a capias. Hard. 323.—See further, titles 
Bail; Fine of Lands; Forgery ; Fraud, &c. 
PERSONS, Are divided by law into either ratura! 
Perſons, or artificial. Natural Perſons are ſuch as the 
God of Nature formed us; artificial are ſuch as are 


created 


PERT 


created and deviled by human laws for the purpoſes of 

ſociety and government, which are called Corporations, 

or Bodies Politic. 1 Comm. 123; 467. 
As to the rights of Perſons, ſee this Dictionary, title 
berty. : 

2 PER TIC ATA TERRE, The fourth part of an acre. 


See Perch, 
PERVISE, According to Somner, the Palace-yard at 


Weſtminſter. Somn. GI. See his G. in 10 fſeriptores, 


verbo Triforium ; and ice Ie, H. of Oxford, 2 par. 
fol. 6: and this Dictionary, title Parw!/e. | 

 PESA, Penja, Piſa.) A wey or weigh, or certain 
weight and meaſ1:- of cheeſe and wovl, Sc. containing 
two hundred and ſifty-ſix pounds. Cowell. 

PESAGE, Pe/ſag-um.) A cuſtom or duty paid for 
weighing merchan iſe, or other goods. Seld, tit. Hon. 

PESARIUS, A weigher. Cexwvell, 

PESSONA, Malt of oaks, &c. or money taken for 
maſt, or feeding hogs. Mon. Ang: ii. 213. See Maſt. 

PESSURABLE, PESTARBLE, or PESTARABLE 
WARES, Seem to be ſuch weres or merchandiſe as peſt- 
er, and take up much room in a ſhip, See the old „at. 

2 1 8. c. 14. 

PE LER-CORN, Is mentioned in ſome of the ancient 
regiters of our biſhops, particularly in that of St. Leon- 
ard de Ebor. which contains a grant thereof by King 
Atbelſtane, &c, Collect Dodfwv. MS. 

PETER-PENCE, Denari: Sandi Petri] Otherwiſe 
called in the Saxon tongue Romefech, the fee of Rome, or 
due to Rome; allo Romeſcot and Rome-pennyng 3 was a 
tribute given by Ina, King of the V Saxons, being in 
pilgrimage at Rome, in the year of our Lord 720, which 
was a penny for every houſe. Lamb. Explication of Saxon 
Morat, verbo Nummus. And the like given by Ofa, 
King of the Mercians, through his dominions, in anno 

94, not as a tribute to the Pope, but in ſuſtentation of 
the Exgliſb ſchool or college there; and it was called 
Peter- pence, becauſe collected on the day of St. Peter ad 
Vincula. Spelm de Concil. tom. i. fil. 2, 3. And ſce S:. 
Edward's Laws, num. 10: KingiEdgar's Laws, 78. c. 4: 
Stow's Annals, p. 67. It amounted to 300 marks and 
a noble yearly. Leg. Hen. I. c. I. | 

It was firſt prohibited by Ev. III. and abrogated by 
fat. 25 H. 8. c. 21. But it was revived by fat. 1 & 2 
Ph. & Mar. c. 8. and at length wholly abrogated by far. 
1 Flix. c. 1. | 

PETER AD VINCULA ; See Gule of Auguſt. 

PETITION, Petitio.] A ſupplication made by an in. 
ferior to a ſuperior, and eſpecially to one having jutiſ- 
diction. S. P. C. c. 15. It is uſed for that remedy, 
which the Subject hath to help a wrong done by the King, 
who hath a prerogative not to be ſued by writ : in which 
ſenſe it is either general, that the King do him right, 
whereupon follows a general indorſement upon the fame, 
Let right be done the party; or it is ſpecial, when the con- 
clufion and indorſement are ſpecial, for this or that to be 
done, &c Standf. Prærog. c 22. See title Monftrans de dreit. 
By ſtatute 13 C. 2. „lat. 1. c. 5, the ſoliciting, labour- 
ing, or procuring the putting the hands or conſent of above 
twenty perſons to any Petition, to the King or either 
Houſe of Parliament, for alterations in Church or State; 
unleſs by aſſent of three or more juſtices of peace of the 
county, or a majority of the Grand Jury, at the aſſiſes or 
leſions, Sc, and repairing to the King or Parliament to 


E 


deliver ſuch Petition, with above the number of ten per- 
ſons, is ſubject to a fine of 1004. and three months impri- 
ſonment; being proved by two witneſſes, within fix months, 
in the court of B. R. or at the aſſiſes. See title Liberty. 

Care muſt alſo be taken that Petitions to the King con- 
tain nothing which may be interpreted to reflect on the 
Adminiſtration; for if they do, it may come under the 
denomination of a libel : and it 1s remarkable, that the 
Petition of the City of London, for the fitting of a Par- 
liament was deemed libellous; becauſe it ſuggeſted that 
the King's diſſolving a late Parliament was an obſtruction 
of juſtice, Read fat. iv. 353. To ſubſcribe a Petition 
to the King, 70 frighten him inio a change of his meaſures, 
intimating that, if it be died, many thoufands of his Sub- 
Jects will be diſcontented, &c. is included among the con- 
tempts againſt the King's perſon and government, tend- 
ing to weaken the ſame, and puniſhable by fine and 
impriſonment. 1 Hawk. P. C. c. 23.4 3. 

PETITION IN CHANCERY, A requeſt in writing, 
directed to the Lord Chancellor or Matter of the Rolls, 
ſhewing ſome matter whereupon the petitioner prays 
ſomewhat to be granted him. Pr. C 269. 

Moſt things, which may be moved for of courſe, may 
be petitioned for, 

Sometimes it is upon a collateral matter only, as it has 
relation to ſome precedent ſuit, or to an officer of the 
court; as to have a clerk or ſolicitor's bill taxed, or to 
oblige him to deliver up papers. Pr. C. 250, 

The Maſter of the Rolls is not to be petitioned for 
rehearings, but the Chancellor; alſo the Chancellor only 
is to be petitioned touching pleas, demurrers, or excep- 
tions, or touching decrees or ſpecial orders made before the 
Chancellor. In moſt caſes of Petition, the Maſter of 
the Rolls may be applied to. Pr. C. 270. See 16 Vin. 
Abr. 337, 338: and this Dictionary, title Chancery. 

PETITION OF RIGHT. The fat. 3 Car. I. c. 1, is 
thus called: by which it was provided, that none ſhould 
be compelled to make or yield any gift, loan, benevo- 
lence, tax, and ſuch like charge, without conſent by 
act of Parliament; nor, upon refuſal ſo to do, be called 
to make anſwer, take any oath not warranted by law, 
give attendance, or be confined, or otherwiſe moleſted 
concerning the ſame, &c. And that the Subje& ſhould 
not be burdened by the quartering of ſoldiers or mariners; 
and all commiſſions for proceeding by martial law, to be 
annulled, and none of like nature to be iſſued, left the 


contrary to the laws of the land, &c.. See title Liberty. 
PETIT CAPE; See Cape. 
PETIT Larceny ; fee Larceny. 
PeT1T SERJEANTY, Parva ſerjeantia.] To hold by 


yielding him a knife, a buckler, an arrow, a bow with- 
out a ſtring, or other like ſervice, at the will of the firſt 
feoffer : and there belongs not to it ward, marriage, or 
of the King. But ſee fat. 12 Car. 2. c. 24, for the 
abolition of tenures ; and this Dictionary, title Texures. 


by a few. Juftices, for diſpatching ſmailer buſineſs in the 


officers, and the like, See Juſtices of the Peace; Seffiors, 


g P RTI. 


Subject (by colour thereof) be deſtroyed or put to death, 


Petit Serjeanty is, to hold lands or tenements of the King, 
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relief. None can hold by Grand or Petit Serjeanty, but 
PeT1T SESSION. In both corporations and counties at 
large, there is ſometimes kept a Special or Petty Seffions, 


neighbourhood between the times ofthe General Seſſions; 
as, for licenſing alchouſes, .paſſirg the accounts of pariſh, 
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Petit TrxeasoON, Parva Perditio.] See Treaſon, 
Treaſon of a leſſer kind; for as High Treaſon is an of- 
fence againſt the ſecurity of the commonwealth, ſo is 
Petit Treaſon, though not ſo expreſsly: Petit Treaſon 
is, if a ſervant kills his maſter, a wife her huſband, a ſe- 
cular or religious man his prelate. Sat. 25 Ed. 3. fat. 5. 
c. 2. See titles Treaſon 3 Homicide III. 4. 

PETRA, A fore weight; Sce Stone. Covell, 

PETRARIA, Is ſometimes taken for a quarry of 
ſtones, and in other places for a great gun called Perrard - 
it 15 often mentioned in old records and hiſtorians in buth 
ſenſes. Cowell, 

PEWS, In a church, are ſomewhat in the nature of an 
heir-loom; and maydeſcend by immemorial cuſtom, with- 
out any*ecclefiaſtical concurrence, from the anceſtor to 
the heir. 3 Ia. 202: 12 Rep. 105 : 2 Comm. 429. 


"The right to ſit in a particular Pew in the church ariſes | 


either from preſcription as appurtenant to a meſſuage, 
or from a faculty or grant from the Ordinary ; for he 
has the diſpoſition of all Pews which are not claimed by 
preſcription. Gi. Cod. 221. 

In an action upon the caſe for a diſturbance of the 
enjoyment of a Pew ; if the plaintiff claims it by preſcrip- 
tion, he mult ſtate it in the declaration as appurtenant to 
a.meſſuage in the pariſh, This preſcription may be ſup- 
ported by an enjoyment for 36 years; and perhaps for 
any time above 20 years. 1 Term Rep. 428, In ſuch an 
action againſt the Ordinary, the plaintiff muſt allege and 
prove repairs of the Pew. 1 Vi, 326. 

PHAROS, from Pharus, a ſmall iſland in the mouth 
of the Nile, wherein ftood a high watch-tower.] A watch- 
tower or ſea mark: No man can erect a Phares, light- 
houſe, beacon, &c. without lawful warrant and authority. 
3 Int. 204. See title Beacon. 

PHILOSOPHER'S STONE. Henry VI. granted let- 
ters patent to certain perſons, who undertook to find out 
the Philoſopher's Stone, and to change other metals into 
gold, Sc. to be free from the penalty of the Par. 
5 Hen. 4. c. 43 made againſt the attempts of Chemi/ts of 
this nature. Pat. 34 Hen. 6: 3 Inſt. 74. See Multipli- 
cation of Gold and Silver. 

PHYSICIANS. No perſon within London, or ſeven 
miles thereof, ſhall praQtiſe as a Phyſician or ſurgeon, 
without licence from the Biſhop of London, or Dean of St. 
Paul's; who are to call to their aſſiſtance four doors of 
phyſic, on examination of the perſons, before granted : 
and in the country, without licence from the Biſhop of 
the dioceſe, on pain of forfeiting .5/. a month. Szar. 
2 Hen. 8. c. 11. 

The charter for incorporating the College of Phyſicians 
is confirmed ; they have power to chooſe a preſident, 
and have perpetual ſucceflion, a common ſeal, ability to 
purchaſe lands, &c, Eight of the chiefs of the College 
are to be called Elects, who from among themſelves ſhall 
chooſe a Prefident yearly: and if any practiſe phyſic in 
the ſaid city, or within ſeven miles of it, without licence 
of the College under their ſcal, he ſhall forfeit 5/. Alſo 
perſons practiſing phyſic in other parts of England, are 
to have letters teſtimonial from the Preſident and three 
Elects, unleſs they be graduate Phyſicians of Oxford or 
Cambridge, &c. Stat. 14 & 15 H. 8. c. 5. Confirmed 
and enlarged by fat. 1 Mary, fat. 2. c. 9. 

The /tat. 32 H. 8. c. 40, ordains that four Phyſicians 


(called Cenſors) ſhall be yearly choſen by the College, to 
| - 


PHYSICIANS. 


| ſearch apothecaries' wares, and have an oath given them 
for that purpoſe by the. preſident ; apothecaries denyin 
them entrance into their houſes, &c. incur a forfeiture of 
5/. And Phyſicians refuſing to make the ſearch are liable 
to a penalty of 40s. And every member of the College 
of Phyſicians is authoriſed to practiſe ſurgery.— By „, 
3 Jac. I. c. 5, Popiſh recuſants are diſabled to praclite 


phyſic, or to uſe the trade of an apothecary, c. under 


penalties; Sce tit'e Papiſti. 

In the caſe of Dr. Bonham, 7 Fac. 1, is ſhewn tho 
power of the College of Phyſicians, in puniſhing perfor; 
for practiiing phy ſic without licence; they impriſoned the 
Doctor for practiſing without licence; but it was ad. 
judged that they could not lawfully do it, for in ſuch 
cale they had no power by the ſtatute to commit, by: 
they ouglit to ſue for the penalty of 5/7. per month, 9:4 
tam, Sc. But in caſe of mal-praQice, the Cenfors hate 
power to commit, for they may in ſuch caſe fine and itn. 
priſon by their charter, and they are judges of record, 


their judicial power. 8 Rep. 107: Carth. 494. 

It hath been ſolemnly reſolved, that mala praxis in 
a Phyſician, ſurgeon, or apothecary, is a great miſde. 
meanor and cftence at Common Law ; whether it be for 
curioſity or experiment, or by negleR : becauſe it break; 
the truft which the party had placed in his Phyſician, 
and tends to the patient's deſtruction. L. Raym. 214. 

Apothecaries taking upon them to adminiſter phyfic, 
without advice of a doctor, has been adjudged pradiiling 
phyſic within the ſtatutes; the proper buſineſs of an apo. 
thecary being 70 prepare the preſcriptions of” the doctor: the 
practice of phy ſie was ſaid to conſiſt in judging of the 
diſeaſe and conſtitution of the patient ; and of the proper 
remedy for the diſtemper ; and in directing the applica- 
tion of the remedy. And ſo it was reſolved, though no 
fee was given the apothecary. 2 Salk. 451. But thi 
judgment was afterwards reverſed in the Houſe of Lords. 
Mod. Caf. 44. See Bro. P. C. tle Phyſicians. 

It has been holden. that if a perſon, not duly authoriſed 
to be a Phyſician or ſurgeon, undertakes a cure, and the 
patient dies under his hands, he is guilty of felony ; but 
it is ſaid not to be excluded the benefit of clergy. 1 Haz, 
P. C. c. 31. 6 62, | 

If a Phyſician or ſurgeon gives his patient a potion or 
platter to cure him, which, contrary to expeRation, kills 
him, this is neither murder nor manſlaughter, but miſad- 
venture; and he ſhall not be puniſhed criminally, how- 
ever liable he might formerly have been to a civil action 
for neglect or ignorance ; Miry. c. 4. $ 16 but it hath 
been holden that if it be not a regular Phy fician or ſur- 
geon who adminiſters the medicine, or performs the 
operation, it is manſlaughter at the leaſt. Britt. c. 5 
4 In. 251. Yet Sir Matthew Hale very juſtly queſtion: 
the law of this determination. 1 Hal. P. C. 430. See 


micide. | 

One who has taken his degree of Doctor of phyſic in 
either of the Univerſities, may not practiſe in London, and 
within ſeven miles of the ſame, without licence from tlic 
College of Phyſicians; by reaſon of the charter of incor- 
poration, confirmed by ſat. 14 & 15 Hen. 8 c. 5, pennel 
in very ſtrong and negative words. As to the teltimonials 
granted by the Univerſities on a perſon's taking the Doc 


| tor's degree, theſe may have the nature of a recom- 
mendation, 


and not liable to an action for what they do by virtue of_ 


4 Comm. c. 14. p. 197: and this Didionary, title A. 
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windaion, and give a man a fair reputation, but confer 
no right 3 conſequently thoſe ſtatutes which have confrm- 
ed the privileges of the Univerfities would revive or con- 
firm nothing but the reputation that this teſtimonial 
might give ſuch graduates. And as to the laſt clauſe of 
this ſtatute, that none ſhall practiſe in the country with - 
out licence from the Preſident and three Elects, unleſs 
he be a graduate of one of the Univerſities ;'” all the 
inference from that would be, that poſſibly two licences 
may be neceſſary where a perſon is not a graduate. In 
the caſe of Dr. Levet, Lord Ch. J. Holt did not think 
this queſtion worth being found ſpecially. The College 
of Phyſicians, without doubt, are more competent judges 
of the qualifications of a Phyſician than the Uaiverſities; 
and there may be many reaſons for taking particular care 
of thoſe who practiſe phyſic in Londen, 10 Med. 353, 354. 

See further, 16 Vin. Abr. title Phyficians. 

PICARDS, A ſort of boats, of fifteen tons or upwards, 
uſed on the river Severu, mentioned in an ancient Hat. 
34 © 35 H. 8. c. 3. Alſo a fiſher-boat, mentioned in 
at. 13 Eliz. c. 11. 

PICCAGE, piccagium, from the Fr. piguer, 1. e. . 
federe.) A conſideration, paid for the breaking up 
ground to ſet up booths, ſtalls, or ſtandings, in fairs; pay- 
able to the Lord of the ſoil. 

PICLE, piddellum.] A ſmall parcel of land incloſed 

with a hedge ; a little cloſe: this word ſeems to come 
from the 1:alian piccicla, 1. e. parvus; and in ſome parts 
of England it is called Pightel. 
PIE- POWDER COURT ; Curia edis pulverizati, 
from the French pied, pes, and poudreux, pulverulentus.] 
A Court held (de hora in horam) in fairs, to adminiſter 
juſtice to buyers and ſellers, and for redreſs of diſorders 
committed in them. See Court of Pie-powatrs; and 7 Vin. 

Skene, de werbor. fignif., verbo Pes ulwereſus, ſays, 
the word ſignifies a vagabond ; eſpecially a pedlar, who 
hath no dwelling, therefore mult have jullice ſummarily 
adminiſtered to him, wiz. within three ebbings and three 
flowings of the ſea. Bracton, lib. 5. tradt 1. c. G. num. 6, 
calleth it Fuſtitiam pepoudrous. Of this Court, read the 
flat. 17 Ed. 4. c. 2: 4 Ii. 272: and Cromp. Jur. 221. 
This, among our old Saxons, was called ccapung gemot, 
i. e. a court of merchandite, or handling matters of buy- 
ing and ſelling. It is mentioned in Docter and Student, 
c 5. Which ſays, it is a court incident to fairs and mark- 
ets, to be held ny during the time that the fairs are 
kept. Cowell. 

The fair of St. C:/zs, held on the hill of that name, 
near the city of J/incheſter, by virtue of letters patent of 
N. Edu. IV. hath a court of Pie-powder of n tranſcendent 
Jurijdifion ; the Judges whereof are called Juice of ihe 
Pavilicz, ard have their power from the Bimop of Vin. 
ch ber. Sce title Juſtices of the Pacwilion, 

a PIER, Fr. Pierre, ſaxum; from the materials of which 
It 15 compoſed. ] A fartreſs made againſt the force of the 
lea or great rivers, for the better ſecurity of ihips that 
he at harbour in any haven. See title 1arbours. Picrege 
the duty for maintaining ſuch Piers and harbours. 

| PIES, Freres pies, Were a ſort of monks; ſo called 
decauſe they wore black and ahite garments, like mag- 
. They are mentioned by Wal/fingham, p. 124. 

PIETANTIA; 

PIETANTIARIUS; See Pitiance. 

#1G of LEAD; See Feber. 
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PIGEONS. Every perſon who ſhall ſhoot at, 4:77, or 
e/iroy a Pigeon, may be committed to the common gaol 
for three months, by two or more juſtices of the peace, or 
he ſhall pay 205. to the poor of the pariſh. Sat. 1 Zac. 1. 
c. 27, By fat. 2 Geo. 3. c. 29, any perſon who ſhall 
wiltuily ſhoot at, or deſtroy any houſe-doves or Pigeons 
belonging to other perſons, ſhall forfeit on conviction 20s. 
to the proſecutor ; and if not forthwith paid, the offender 
may be committed and kept to hard labour for any time not 
exceeding three months, nor leſs than one month, unleſs 
the forfeiture be ſooner paid: the owners of dove-cotes 
or other places built for the preſervation or breeding of 
Pigeons, and thoſe appointed by them, excepted. Of- 
fender is liable only to one conviction for ſame offence ; 
and proſecutions are to be commenced and carried on 
with effect, within two months after the offence ; and 
where perſons ſuffer impriſonment, they are not hable 
afterwards to pay the penalty.—'T'o teal wild Pigeons in a 
Pigeon-houſe, ſhut up ſo that the owner may take them, 
is felony. 1 Hawk. P. C. c. 33. < 26. 

PiGEeoN-HOUSE, A place for ſafe keeping Pigeons, 
A lord of a manor may build a Pigeon-houſe or Dove- 
cote upon his land, parcel of the manor ; but a tenant of 
the manor cannot, without the lord's licence. 3 Salk. 248. 
Formerly none but the lord of the manor, or the parſon, 
might ere& a Pigeon-houſe ; though it has been ſince 
held, that any -freeho/ger may build a Pigeon-houſe on 
his own gronnd. 5 Rep. 104 : Cro Eiiz. 548: Cro. Jac. 


382, 440: A perſon may have a Pigeon-houſe, or Dove- 


cote, by preſcription. dee title Nuance J. 

PILA, i hat hde of money whica was called pile, be- 
cauſe it was the fide on which there was an impreſſion of 
a church built on p:/es —He who brings an appeal of 
robbery againſt another, mult ſhew the certain quantity, 
quality, price, weight, fc. valorem & pilum, where 
pilum ſig nifies figuram monete Fieta, lib 1. c. 39 

PILET 1 US, Arciently uſed for an arrow, which 
had a round knob, a little above the head, to hinder it 
from going far into a mark; from the Lat pla, which 
ignites generally any round thing like a ball. Et 
god foreftarii non portabunt ſagittas barbatas, ſed piletos. 
Chart. 31 H. 3. Perſons might ſhoot without the bounds 
of a fore with ſharp or pointed arrows; but within the 
toreſt, for the pretervation of the deer, they were to ſhoot 
only with blunts, bults, or piles; and /agitta pileta was 
oppoſed to igt barbaie ; as blunts to jharps, in rapiers. 
Mat. Paris. 

PILEOS SUPPORTATIONTS, A cap of mairte- 
nance. Pope Julius ſent ſuch a cap, with a ſword, to Her, 
VIII. anzo 151.4. Hing. 827. Mention of ſuch a cap is 
made by Howeden, p. 65, at the coronation of Richard 
the Firſt. Cœavell. 

P!LLORY, cl/irigium, callum flringens ; pilleria from 
the Fr. pilſer, i. e. depecalator; or po/nrt derived from the 
Greck , aun, a door, becauſe one ſtanding on the 
pillory, puts his head, as it were, throvgh a door, and 
Ofde, vidaro.] An engine made o wod, to puniſh offend- 
ers, by expoſing them to public view, and rendering them 
infamous. By the atute of the Pillory, 51 H. 3. flat. 6, it is 
appointed for bakers, foreſtallers, and thoſe who uſe falſe 
weights, perjury, forgery, Sc. 3 Ii. 219. Lords of leets 
are to have a Pillory and tumbrel, or it will be cauſe of 
forfeiture of the leet; and a vill may be bound by pre- 
ſcription to provide a Pillory, c. 2 Hart. P. C. c. 11. 5. 

PILOT. 
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PILOT, He who hath the government of a ſhip, un- 
der the maſter. By at. 3 Geo. 1. c. 13, Pilots of ſhips, 
taking on them to conduct any ſhip from Dover, &c. 
to any place up the river Thames, are firſt to be ex- 
amined and approved by the maſter and wardens of the 
ſociety of Trinity Houſe, &c. or ſhall forfeit 10l. for the 
firſt offence, 201. for the ſecond, and 400. for every other 
offence ; one moiety to the informer, the other to the 
maſter and wardens : but any maſter or mate of a ſhip 
may pilot his own veſſel up the river; and if any ſhip be 
loſt through the negligence of any Pilot, he ſhall be for 
ever after diſabled to act as a Pilot. As to the conſtruc- 
tion of this ſtatute, ſee Stra. 249. The Lord Warden of 
the Cinque Ports may make rules for government of Pilots, 
and order a ſufficient number to ply at ſea to conduct 
ſhips up the Thames: flat. 7 Geo. I. flat. 1. c. 21.—No 
perſon ſha!l act as a Pilot on the Thames, &c. (except in 
collier ſhips), without licence from the maſter and ward- 
ens of Trinity Houſe at Deptford, on pain of forfeiting 


20/, And Pilots are to be ſubject to the government of 


that corporation; and pay ancient dues, not exceeding 15. 
in the pound out of their wages, for the uſe of the poor 
thereof. Stat. 5 Geo. 2. c. 20. 

By the ancient laws of France, no perſon was to be re- 
ceived as a Pilot, till he had made ſeveral voyages, and 
paſſed a ſtrict examination; and after that, on his return 
from long voyages, he was to lodge a copy of his journal 
in the Aamiraliy; and if a Pilot occaſioned the loſs of a 
' ſhip, he was to pay 100 livres fine, and be for ever de- 
. Prived of the exerciſe of pi/c/age ; and if he did it de- 

ſignedly, be puniſhed with death. Lex Mercat. 70, 71. 

The /aws of Oleron ordain, That if any Pilot deſign- 
edly miſguide a ſhip, that it may be caſt away, he ſhall 
be put to a rigorous death, and hung in chains: And if 
the lord of the place where a ſhip be thus loſt, abet ſuch 
villains, in order to have a ſhare in the wreck, he ſhall be 
apprehended, and all his goods forfeited for the ſatisfac- 
tion of the perſons ſuffering ; and his perſon ſhall be 
faſtened to a ſtake in the midſt of his own manſion, which 
being fired on the four corners, ſhall be burnt to the 
ground, and he with it. Leg. Ol. c. 25. It hath been 
{aid if the fault of a Pilot be fo notorious, that the ſhip's 
crew fee an apparent wreck, they may lead him to the 
hatches and ſtrike off his head; but the Common Law 
denies this haſty execution: An ignorant Pilot is ſen- 
tenced to paſs thrice under the ſhip's keel, by the laws 

of Denmark. Lex Mercat. 70. 

Maſters of thips ſhall not oblige Pilots to paſs through 
dangerous places, or to ſteer courſes againſt their wills; 
but if there be a difference in opinions, the maſter may 

n ſuch caſe be governed by the advice of the moſt ex- 
pert mariners. Lid. Before the ſhip arrives at her place 
or bed, while ſhe is under the charge of the Pilot, if ſhe 
or her goods periſh, or be ſpoiled, the Pilot ſhall make 
good the fame : but after the ſhip is brought to the har- 
bour, then the Maſter is to take charge of her, and an- 
ſwer all damages, except that of the act of God, &c. 
Leg. Ol cap. 23. ö 

In charter-parties of afreightment, the maſter gene- 
rally covenants to find a Pilot, and the merchant to pay 
him : And in caſe the ſhip ſhall miſcarry through the in- 

ſufficiency of the Pilot, the merchant may charge either 
the maſter or the Pilot; and if he charges the maſter, 
ſuch maſter muſt have his remedy againſt the Pilot, Lex 
Mercat. 70: See Lodemanage : 3 Geo, I. c. 13. 


PIRATES, 


PIMP-TENURE—— Willielmus Hoppeſhor ne, 
dimidiam vingatum terra in Rockhampton de Domino Rege 
per ſerwitium cuſtodiendi ſex demiſellas, ſcil. meretrices ad wo 
Domini Regis. 12 Ed. I. wiz. by Pimp-Tenare, Blount 
Jen. 39. 

PINENDEN; See Sharnburn. 


PINNAS BIBERE, or, Ad pinnas bibere. The old 


cuſtom of drinking brought in by the Dares, was to fix a 
pin in the ſide of the waſfal bowl, and to drink exa@ly 
to the pin; as now is practiſed in a ſealed glaſs, S. 
This kind of drunkennets was forbid the clergy, in the 
council at London, anno 1102. Correll, 

PIPE, Pipa.] A roll in the Exchequer, otherwiſe 
called The Great Roll, anno 37 E. 3. c. 4. See Clerk of 
the Pipe. A Fipe of wine is a meaſure, containing tuo 
hogſheads, or half a ton, that is one hundred and tenty. 
fix gallons ; mentioned in fat. 1 X. 3. c. 13, 

PIQUANT, A French word for ſharp, made uſe of 


to expreſs malice or rancour againſt any one, Law | 


Fr. Die. 


PIRATES, Piratæ.] Common ſea rovers, without 
any fixed place of reſidence, woo acknowledge no fove. 
reign and nolaw, and ſupport themſelves by pillage and de- 
predations at ſea: but there are inſtances wherein the word 
pirata has been formerly taken for a ſea captain, S el. 

The offence of Pix Ac, by Common Law, conſiſis in 
committing thoſe acts of robbery and depredation upon 
the high ſeas, which, if committed on land, would have 
amounted to felony there. 1 Hawk. P. C. c. 37. 10. 

But by ſtatute, ſome other offences are made Piracy 
alſo. Thus the fat. 11 & 12 V. z. c. 7, (made perpe- 
tual by „tat. 6 Geo. 1. c. 19,) enacts, That all Piracies, 
committed on the ſea, or in any haven, Sc. where the 
Admiral hath juriſdiction, may be tried at ſea, or on the 
land, in any of his Majeſty's iſlands, &c. abroad, ap- 


pointed for that purpoſe, by commiſſion under the Great 


Seal, or ſeal of the Admiralty, directed to ſuch com miſ- 
ſioners as the King ſhall think fit; who may commit the 
offenders, and call a Court of Admiralty, confitting of- 
den per/or:s at leaſt, or, for want of ſeven, any three of the 
commiſſioners may call others; and the perſons ſo aſ- 
ſembled may proceed according to the courſe of the Adni- 
rally, paſs ſentence of death, and order execution, Sc. 
And commiſſions for trial of offences within the Cr:4ue 
Ports, (hall be directed to the Warden of the C:nque Pte, 
and the trial to be by the inhabitants of the ports. Ard 
if any natural , born Subjects, or denizens, {hail commit 
Piracy againſt any of his Majeſty's Subjects at ſea, under 
colour of any commiſſion from any foreign prince, they 
ſhall be adjudged Pirates: if any maſter of a ſhip, or ſca- 
men give up the ſhip to Pirates, or combine to yield up, 
or run away with any ſhip; or any ſeaman lay violent 
hands on his commander, or endeavour a revolt 1n tie 
(hip, he ſhall be adjudged a Pirate, and ſuffer according); 
allo, if any perſon diſcover a combination for running 
away with a ſhip, he ſhall be entitled to a reward of 10/. 
for every veſſel of 100 tons, and 15/. if above: and all 
perſons who ſet forth any Pirate, or be aflifting to tale 
committing Piracy, or that conceal ſuch Pirates, or re- 
ceive any veſſel or goods piratically taken, ſhall be decm- 
ed acceſlary to the Piracy, and ſuffer as principals. And 
the far. 4 Geo. 1. c. 11, expreſsly excludes the principal 
from the benefit of clergy ; and provides, that offenders 
under Hat. 11 & 12 V. z, may be tried and judged 20+ 
cording to the form of at. 28 U. 8. 


By 
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PIRATES. 


By fat. 8 Geo, 1. c. 24, (made perpetual by fat. 2 Geo, 
2. c. 28,) the trading with known Pirates, or furniſhing 


| them with ſtores or ammunition, or fitting out any velle] 


for that purpoſe, or in anywiſe conſulting, combining, 
confederating, or correſponding with them, or the for- 
cibly boarding any merchant veilel, though without ſciz- 
ing or carrying her off, and deſtroying or throwing over- 
board any of the goods, ſhall be deemed Piracy; triable 
according to the fats. 28 H. 8. c. 15: 11 @ 12H, 3. c. 7, 
and ſuch acceflaries to Piracy as are deſcribed by the 
bat. 116 12 W. 3, are declared to be principal Pirates; 
and all Pirates, convicted by virtue of this act, are made 
felons Without benefit of clergy.— Ships fitted out with 
a deſign to trade with Pirates, and the goods therein, all 
be forfeited. =By feveral ſtatutes (and ſee fat. 22 
i 23 C. 2. c. 11, and this DiRt. tit. Samen,) to enccu- 
rage the defence of merchant veſſels againſt Pirates, the 
commanders and ſeamen wounded, and the widows of 
ſach ſeamen as are ſlain in any piratical engagment, ſhall 
be entitled to a bounty, to be divided among them, not 
exceeding two fer cert. or one fiftieth part of the value 
of the cargo on board; and ſuch wounded ſeamen ſhall be 
entitled to the penſion of Greezzvich Hoſpital, which no 
other ſeamen are, except ſuch as have ſerved in a ſhip of 
war. And if the commander, officers, or mariners ſhall 
behave cowardly, by not defending the ſhip, if the carries 
guns or arms; or fhall diſcourage the other officers or 
mariners from fighting, ſo that the ſhip falls into the 
hands of Pirates; ſuch commander, officer, or mariner 
ſhall forfeit all bis wages, and ſuffer ſix months' impri- 
ſonment. | 

By Hat. 18 Geo. 2. c. 30, any natural-born Subject or 
denizen, who, during any war, ſhall commit hoſtilities 
on the ſea againſt any of his Mageſty's SubjeRs, by colour 
of any commiſſion from the enemy, or adhere, or'give 
aid to the enemy upon the ſca, may be tried as a Pirate, 
in the Court of Admiralty, on ſhip-board or on land, and 
being convicted ſhall ſuffer death, Cc. as other Pirates, 
c. But perſons, convicted on this act, ſhall not be tried 
for the ſame crime as for High Treaſon ; but, if not tried 
on this act, may be tried for High Treaſon on the far. 28 
MJ. 8. c. 15. — The adherence to the King's enemies was 
thought to make the offence High Treaſon; this ſtatute 
was made therefore to remove the doubt. Vide Standf. 
P. C.10: 3 Taft. 112: 2 Hale's Hi. P. C. 369, 370: 
1 Hawk. P C. c.37.4 21. 

The crime of PIRACY, or robbery and depredation 
upon the Hin Se as, is an offence againſt the univerſal 
law of ſociety; a Pirate being, according to C:te, he/7is 
banani generis, 3 Ind. 113. As therefore he hath re— 


nounced all the benefits of ſociety and government, and 


has reduced himſelf afreſh to the ſavage Pate of nature, 
by declaring war againſt all mankind, all mankind muſt 
declare war againſt him: ſo that every community hath 
a right, by the rule of ſelf defence, to inflict that puniſh- 
ment upon him, which every individual would in a ſtate 
vf nature have been otherwiſe entitled to do for any in- 
vation of his perſon or perſonal property. 4 Comm. 71. 
Pirates are enemies to all: they are denied ſuccour by 
the law of nations; and by the Civil Law, a ranſom pro- 
miſe] to a Pirate, if not complied with, creates no wrong; 
ior tne law of arms is not communicated to ſuch ; neither 
are they capable of enjoying that privilege, which lawful 
_— = entitled to in the caption of another. Lex 
ot, II. 


— — 


PIRATES. 


Nereat. 183. If a Pirate enters a port or haven, and aſ- 
ſaults and robs a merchant ſhip at anchor there; this is 
not Piracy, becauſe it is not done upon the High Sea; 
but 27 zs a robhery at the Common Law, the act being infra 
corpus comitatiis : and if the crime be committed either 
Super altum mare, or in great rivers within the realm, 
which are looked upon as common highways, there it is 
Piracy. Moor 756. 

It has been held, that Piracy, being an offence by the 
Civil Law only, ſhall not be included in a ſtatute ſpeaking 
generally of felonies, as to benefit of clergy, Sc. which 
ſhall be conſtrued only of thoſe felonies which are ſuch 
by our law; as thoſe Piracies are which are committed 
iu a port or creek, within the body of a county. 2 Hav. 
P:. C. c. 33. f 41. See title Clergy, Bonent of. 

If a ſhip be riding at anchor a, ard the mariners 
part in their ſhip-boat, and the reſt on ſhore, ſo that none 
are left in the ſhip ; and a Pirate attack her, and com- 
mits a robbery, it is Piracy. 14 Fd. 3. And where a 
Pirate aſſaults a ſhip, and only takes away ſome of the 
men, in order to fell them for flaves ; this is Piracy: 
And ifa Pirate make an attack on a ſhip, and the maſter, 
for the redemption, is compelled to give his oath to pay 
a certain ſum of money, though there be no taking, the 
ſame is Piracy by the Marine Law ; but, by the Common 


Law, there mult be an actual tang, as in cale of robbery 


on the highway. Lex Mercat. 185. But the taking by 
a ſhip at ſea, in great neceſſity, of viduals, cables, ropes, 
Sc. out of another ſhip, is no Piracy ; that other ſhip 
_ ſpare them, and paying or giving ſecurity therefore. 

id. 183. 

A Pirae takes goods upon the ſea, and ſells them, the 
property is not altered, no more than if a thief on land 
had ſtolen and ſold them. See fat. 27 Ed. 3. fl. 2. cap. 13: 
Godb. 193. Yet, by the laws of E2g/and, if a man 
commit Piracy upon the Subjects of any other Prince, (at 
enmity with Z:g/znd,) and brings the goods into England 
and ſells them in a -1ar427-ower?, the fame ſhall be bind- 
ing, and the owners be concluded. Hob. 79. 

When goods are taken by a pirate, and afterwards the 
Pirate, making an attack upon another ſhip, is conquered 
and taken by the other, bythe Law Marine the Admiral 
may make reſtitution of the goods to the owners, if they 
are Fellow - ſubjects of the captors, or belong to any State 
in amity with his Sovereign, on paying the colts and 
charges, and making the captor an equitable confidera- 


tion for his ſervice. Lex Mercat. 184. If a Pirate at 


ſea aſſault a ſhip, and in the engagement kills a perſon in 
the other ſtip, by the Common Law, all the perſons on 
board the pirate ſhip are principals in the murder, al- 
though none enter the other ſhip; but, by the Marine 
Law, they who give the wound only ſhall be principals, 
and the reſt acceſſaries, if the parties can be known. 
Tv. 135. It has been holden, that there cannot be an 
acceflary in Piracy; but if it happens, that there is an ac- 
ceſſary upon the ſea, ſuch acceſfary may be puniſhed by 
the Civil Law before the Lord Admiral: And it was 
made a doubt, wheth-r an acceſſary at land to a felony 
at fea, was triable by the Admiral, within the purview of 


tat. 28 H. S. c. 15. Though this is ſettled by Far. 11 & 12. 


A. z c. 7; which provides that acceflaries to Piracy, be- 
fore or after, ſhall be inquired of, tried, and adjudged 
according to the faid ſtatute. 2 Haw, P. C. c. 25.446. 
See fof, | 
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PIRATES, 


PIRATES. 


In caſe the Subjects of a Prince, ia ewnity with the | be corrupted. 3 inf. 112. And the offender is to be 


crown of Ergland, enter themſelves ſailors on board an 
Engliſ Pirate, and a robbery is committed by them, 
Who are afterwards taken; it is felony in the Enpl4h, 
but not in the ſtrangers : but in ancient times it was pe- 
tit treaſon in the Egli, and felony in the ftrangers : 
And if any Eng/iman commits Piracy upon the Subjects 
of any Prince or State in ary with Ergland, they are 
within the ſtatute 28 H. 8. c. 15. If the Subjects of any 
nation or kingdom, in amy with England, ſhall commit a 
Piracy on the ſhips or goods of the Euglih, the ſame is 
felony, and puniſhable by this ſtatute : and Piracy com- 
mitted by the Subjects of France, or any other country 
in friend/hip with us, upon the Britiſh Seas, is properly 
puniſhable by the Crown of England only. Lex Mercar. 
186, 187: 1 Hawk. P.C.c.37.Fiinz, | 

A Piracy 1s attempted on the ocean, if the Pirates are 
cover. come, the takers may immediately inflict a puniſh - 
ment by hanging them up at the main-yard end; though 
this is under{tood where no legal judgment may be cbiai ved; 
hence if a ſhip, on a voyage to any part of America, or the 
Plantatiors there, on a diſcovery of thoſe parts, is at- 
tacked by a Pirate, but in the attempt the Pirate is over- 
come; the Pirates may be forthwith executed, without 
any folemnity of condemnation, by the Marine Law. 
Lex Mercat. 184. SHE i 

By the ancient Common Law, Piracy, if committed by 
a Subject, was held to be a ſpecies of treaſon, being con- 
trary to his natural allegiance ; and, by an alien, to be 
felony only : but now, fince the ſtatute of treaſons, 25 
Ed. 3. c. 2, it is held to be only felony in a Subject. 
3 Inſt. 113. See ante. 

Formerly this crime was only cognizable by the Admi- 
ralty Courts, which proceed by the rules of the, Civil Law. 
But, it being inconſiſtent with the liberties of the nation, 
that any man's life ſnould be taken away, unleſs by the 
judgment of his Peers, or the Common Law of the land, 
the ſtatute 28 Hen. 8. c. 15, eſtabliſhed a new juriſdiction 
for this purpoſe; which proceeds according to the courſe 
of the Common Law, 4 Comm. 71. | 

By this fat. 28 Hen. 8. c. 15, all felonies, robberies, 
and murders committed by Pirates, ſhall be inquired of, 
heard and determined in any county of Epgland, by the 
King's commiſſion of eyer and terminer, as if the offences had 
been commilted on land; and ſuch commiſſion thall be di- 
refed to the Lord Admiral, and other perſons, as ſhall be 
named by the Lord Chancellor, who ſhall determine ſuch 
effences, after the common courſe Y the laws of the kingdom, 
uſed for felonies and robberies, Ic, and award judgment 
and execution as againſt felons for any felony done on 
the land; and the offenders ſhall ſuffer death, loſs of 
lands and goods, as if they had been attainted of ſuch 
offence committed on land, c. 

The Commiſſioners under the above act are the Ad- 
miral or his Deputy, and three or four more, among 
whom two Common-Law Judges are uſually appointed: 
the indictment being firſt found by a grand jury of 12 
men, and afterwards tried by a petty jury : the Judge 
of the Admiralty preſiding, See 4 Comm, 6.19. p. 268. 
and title Homicide III. 3. 

No attainder for this offence corrupts the blood, the 
ſtatute mentioning only that the offender ſhall ſuffer 
death, loſs of lands, Sc. as if he were attainted of a fe- 

jony at Common Law]; but ſays not, that the blood ſhall 


tried on the ſtatute, to forfeit his lands, Sc. which are 
not forfeited by the Civil Law. 1 Lil. Abr. 

In the conftruction of this Hat. 28 H. 8. c. 15, the 
following opinions have alſo been holden : 

That it does not alter the nature of the offence, ſo as 
to make that, which was before a felony only by the 
Civil Law, now become a felony by the Common Lay; 


for the ofence muſt ſtill be alleged as box E Uron Thy 


s Ea, and is no way coguizable by the Common Lay, 
but on/y by wirtue of this ftatule; which, by ordaining 
that in ſome reſpects it ſhall have the like trial and py. 
niſnment as are uſed for felony at Common Law, ſhall 
not be carried ſo far as to make it alſo agree with it in 
other particulars which are not mentioned; from hence 
it follows that this offence remains, as before, of a ſpecial 
nature, and that it ſhall not be included in a general 
pardon of all felonies. 3 1½. 112: 2 Hale's Hi}, P. C. 
270: Moor, 756: Co. Litt. 39k : 1 Hawk, P. C. 
c. 37. 86. 

From the ſame ground it follows, that no perſon, in 
reſpect of this ſtatute, be conſtrued to be, or puniſhed as 
acceſſaries to Piracy before or after, as they might have 
been, if it had been made felonyſby the ſtatute ; whereby 
all thoſe would incidentally have been acceſſaries in the 
like caſes in which they would have been acceſſaries to a 
felony at Common Law ; therefore acceſſaries to Piracy, 
being neither expreſsly named in the ſtatute, nor by 
conſtruction included, remain as they were before, and 
were triable by the Civil Law, if their offences were 
committed on the ſea ; but on the land, by no law, un- 


til fat. 11 S 12 V. z. c. 7: for at. 2 & 3 Ed. 6. c. 24, 


which provides againſt acceſſaries in one county to a fe- 
lony in another, extends not to acceſſaries to an offence 
committed in no county, but on the ſea; but by „at. 110 
12 W. 3. c. 7, they are triable in like manner as the pra- 
cipals are by far. 28 Hen. 8. c. 15: 3 [nft. 112: 1 Hawk, 
P. C. c. 37. 7. [But now, as has been already ſtated, 
acceſſaries to Piracy are made principals, by fat. 8 Geb. 1. 
c. 24. : 

12. been reſolved, that an offender ſtanding mute 
on an arraignment, by force of this ſtatute, ſhall have 
judgment as in other caſes; for the words of the ſta- 
tute are, that a commiſſion ſhall be directed, Cc. to 
hear and determine ſuch offences after the common 
courſe of the laws of the land. 3 l. 114: Dyer 241. 
pl. 49, 308. pl. 73. 3 | 

It hath been holden, that the indictment for this oſ- 
fence muſt allege the fact to be done at ſea, and mult 
have the words felonic? and piratic? ; and that no of- 
fence is puniſhable by virtue of this act as Piracy, which 
would not have been felony if done on the land; conte— 
quently, taking an enemy's ſhip, by an enemy, is not 
within the ſtatute. 3 1. 112: 1Roll. Rep. 175 Hardt, 
P. C. e. 37. 

It is agreed, that this ſtatute extends not to offences 
done in creeks or ports within the body of a county, be- 
cauſe they are, and always were, cognizable by the Com- 


mon Law. Moor 756: 1 Koll. Rep. 175: 1 Hawk, 


P. C. c. 37. | 
Piracies on the ſea are always excepted out of general 
pardons. | 


For the more ſpeedy bringing offenders to juſtice, a 


ſtatute was paſſed, appointing that a ſeſhon of 4 
| ſe minir 


PIRATES: 


2orminey and gaol-delivery for the trial of offences com- 
mitted ou the uigh ſeas, within the juriſdiction of the Ad- 
wiralty, ſhall be held twice in every year. 


Pixates Goops. In the patent to the Admiral, 
he has granted him Sea prrater“: the proper Goods of 
Pirates oy paſs by this gran: ; and not piratical goods. 
$9 it is of a grant ae Louis felonum ; the grantee ſhall not 
have goods ftulen, but the true and rightful owner. But 
the King hal! have piratical goods, it the owner be not 
known. 10 Rep. 109: Dyer 269; TJenk. Cent. 325. 

PISCARY, Piſcaria, vel privilegium piſcandi.] A 
right or liberty of e in the waters of another perſon. 
See title Fiſhing, Right of. | 

PISCEN AR1US, is uſed in records for a Fiſhmonger. 
Pot. 1 E. 3. part 3. n. 13. 

PIT, a hole wherein the Scots uſed to drown women 
thieves ; and to ſay condemned to the pit, is as when we 
fay condemned to the gallows. Sexe. 

PIT and GALLOWS ; See Furca et Foſja. 

PITCHING-PENCE, Money (commonly a perry) 
paid for pitching, or ſ-tting down every bag of corn, or 

ack of goods, 1n a fair or market. 

PITTANCE ; Pietancia, modicum.] A little repaſt, or 
refection of fiſh or fleſh, more than the common allow- 


- ance; and The Pittancer was the officer who diſtributed 


this at certain appointed feſtivals, Rot. Chart. ad Hojpi- 
tal, S. Salvator. Sandi Edmundi, Sc. An. 1 Reg. Johan. 
. 2: Lib. flat. Eccl. Sti Pauli Lond. A. D. 1298. 

PLAC ARD, Fr. plaguart, Dutch placcaert.] Hath 
ſeveral ſignifications : in France, it formerly ſignined a 
table, wherein laws, orders, Sc. were written and hung 
up: in Holland, an edit or proclamation : alſo it ſigni- 
fies a writing of ſafe conduct; with us it is little uſed, 
but is mentioned as a licence to uic certain games, Tc. 
in the far, 2 & 3 P. & M. c. 9; and lee flat, 33 H. 8. 
c. 6. 

PLACE, Lacus.] Where a fact was committed, is to 
be alleged in appeals of death, indictments, Sc. And 
Place is conſiderable in pleadings, in ſome caſes: where 
the law requires a thing to be ſet down in a certain Place, 
the party muſt, in his pleadings, ſay, it was done there. 


Co. Lit. 222, When one thing comes in the Place of 


another, it hall be ſaid to be of the /ame nature; as 
in caſe of an exchange, &c. Shep. Epit. 700. See Local; 
Pleading. 6 

PLACITA, Pleas, pleadings, or debates and trials 
at law. Placita is a word often mentioned in our hiſtories, 
and law books ; at firſt, it ſignified the public aſſemblies 
of all degrees of men where the King prefided, and they 
uſually conſulted upon the great affairs of the kingdom ; 
and theſe were called generalia Placita; becauſe generalitas 
univerforum majorum tam clericorum quam laicorum ibidem 
corvenicbat ; this was the cuſtom in France, as well as 
here, as we are told by Ber tinlan, in his Aunals of France, 
in the year 767. Some of our hiſtorians, us Simeon cf 


Durham, and others, who wrote above 300 years after- 


wards, tell us, that thoſe aſſemblies were held in the 
open fields; and that the Placita generalia, and Curia Regis, 


were what we now call a Parliament: it is true, the lords? 


courts were ſo called, wiz. Placita generalia, but oftener 
Curie generales; becauſe all their tenants and vaſſals were 
bound to appear there. See Parliament. 

We alſo meet with Placitum nominatum; i. e. the day 


appointed for a criminal to appear and plead, and make 


PLAINT. 


his defence. Leg H. 1. cc. 29. 46. 50. —Placitum fratum ; 
7. e. when the day is paſt. Leg. II. I. c. 59. Lord Cote 
lays, that the word is derived from placende, guia Lene 
placitare ſuper omnia placet : this ſeems to be a very fanci- 
ful derivation of the word; which appears rather to be 
derived from the German plats, or from the Latin platcr;, 
7. e. fields or ſtreets, where theſe aſſemblies or courts were 
firſt held. But this word Placita did ſometimes ſignify 
penalties, ſines, mulcts, or em ndations, according to 
Ger vaſe of Tilbury, or the Black Baok in the Exchequer, 
lib. 2. tit. 13. Placita autem dicimus fœnas pecuriarias 
in quas incidunt delinquentes. So, in the laws of Hen. 1. 
cap. 12, 13.— Hence the old rule or cuſtom, Comes habet 
tertium denarium Placilorum, is to be thus underſtood; 
the Earl of the county ſhall have the third part of the 
money due upon mulcts, fines, and amerciaments impoſed 
in the aſſiſes and county courts. Covell. 

Placita 1s the ſtile of the Court at the beginning of the 
Record of Ny Prius. Tidd K. B. c. 37. In this ſenſe, 
pleas, Placita, are divided, into Pleas of the Crown, and 
Common Pleas; Pleas of the Crown are all ſuits in the 
King's name, for offences committed agaiuſt his crown 
and dignity, and alſo againſt the peace: Common Pleas 
are thoſe that are agitated between common perſons, in 
civil caſes, S. P. C. cap. 1: 4 Int. 10. 


PLACITARE, i. e. Litigare & caiſas agere.] To plead: 
And the manner of pleading before the Congueſt was, 
Coran: aldermanno & preceribus & coram hundredarits, Sc. 
M.S. in Bibl. Cotton, 

PLACITATOR, A pleader : Ralf Flambard is re- 
corded to be totius regni Placitator. Temp. M. 2. See 
pra ; under title Placita. 

PLAGUE, See Quarantine, 

PLAINT, Fr. plainte ; Lat. guerela.] The exhibiting 
any action, in writing; and the party making his Plaint 


is called the Plaintiff, Kitch. 231. A Plaint in an in- 


ferior court is the entry of an action, after this manner: 


A. B. complains of C. D. of a flea of treſpaſs, &c. and 


there are pledges of proſecuting, that is to ſay, John Doe and 
Richard Roe. 


The firſt proceſs in an inferior court is a P/aint, which 
is in the nature of an original avrit, becauſe therein is 
briefly ſet forth the plaintiff's cauſe of action; and the 
Judge is bound, of common right, to adminiſter juſtice 
therein without any ſpecial mandate from the King. 


| 3 Comm. c. 18. p. 273: And on this plaint there may iſſue a 


one, till the return of a nibil, upon which a capias will lie 
againſt the body of the defendant. 2 Lill. Abr. 294. 

Where a Plaint is levied in an inferior eourt, the de- 
fendant mult be firſt diſtrained for non appearance, by 
ſomething of /ma/l value; then, if he doth not appear, 
a farther diſtreis is to be taken to a greater value, and ſo 
on; if all his goods are diſtrained on the firſt diſtreſs, at- 
tachment may be iſſued out of B. R. againſt the officers, 
(Ic. 2 Lill. Abr. A plaintiff in an afi/e may abridge his 
Plaint of any part whereupon a bar is pleaded, 21 Her. 
8.c. 3. See further title County Court. 


Plaint, in a ſuperior court, is ſaid to be the cauſe 
for which the plaintiff complains againſt the defendant ; 


| and for which he obtains the King's awrit ; For as the 


King denies his writ to none, if there be cauſe to grant 

it; ſo he grants not his writ to any, withoat there be 

cauſe alleged for it. 2 Lill. 294. See title Original. 
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PLAISTERERS, Not to exerciſe the art of a painter 
in Londen. Stat. 1 Jac. 1. c. 20. See title Painters. 


PLANCHIA, A plank of wood. C:ve!!, 


PLANTATION, Plauiatio, C:ilonia.] A place where 
people are ſent to dwell; or a company of people tranſ- 
planted from one place to another, with an allowance of 
land for their tillage. L/. D:2. | 

Perhaps it may, more fully, if not accurately, bedefined, 
A Dilſlric, Settlement, or Colony; frequently a whole 
iſland in ſome foreign part, dependent on a mother coun- 
try, with whole inhabitants it was originally peopled, or 
by whom it was conquered or acquired. 

In glancing over the ſettlements on the coaſt of Africa, 
the ſettlements of the Ea India Company in India, the 
China trade, Neat Sound, and many other places, we 
ſee lands and territories under very different circum— 
ſtances, and dependent upon political conſiderations of 
infinite variety; reſpecting ſome of which it muſt be ex- 
tremely difficult to determine whether they are within 
the ſtatute 7 & 8 Vill. z. c. 22, (for regulating the Plan- 
tation trade), as Colonies or Plantations ; or indeed, which 
is a further doubt, whether they are within any part of 
the Act of Navigation, as lands, iſlands, or territories to 
his Majeſty Zelonging, or in his feen. Theſe are 
queſtions of great importance to the Navigation ſyſtem, 
and deſerve a ſerious attention. 

As to the terms Colony or Plantation, whatever diſtine- 
tion may, at one time, have been made between them, there 


ſeems now to be none at all. The word Plantation firſt came 


into uſe. The Plantations of Vier, Virginia, Maryland, and 
other places, all implied the ſame idea of introducing, in- 
ſtituting, and eſtabliſhing, where every thing was deſert 
before. Coleny did not come much into uſe till the reign 
of Charles II. and it ſeems to have denoted the ſort of 
political relation in which ſuch Plantations ſtood to this 
kingdom. Thus the different parts of New England were, 
in a great meaſure, voluntary ſocieties planted without 
the direction or participation of the Exgliſb government; 
ſo that, in the time of Charles IT. there were not wanting 
perſons who pretended to doubt of their conſtitutional de- 


pendance upon the crown of Zag/and ; and it was recom- | 


mended, in order to put an end to ſuch doubts, that the 
King ſhould appoint governors, and /o mate them Colonies, 
A Colony therefore might be conſidered as a Plantation, 
when it had a governor and civil eſtabliſhment, ſubor- 
dinate to the mother country. All the Plantations in 
America, except thoſe of New England, had ſuch an 
eſtabliſhments ; and they were, upon that idea, Colonies 
as well as Plantations. Thoſe terms ſeem accordingly to 
be uſed without diſtinction in the Hat. 7 H 8 Will. z; 
and in thoſe made afterwards. Reeves's Law of Shipping, 
c. p. 130-138.—p. 123. et ſeq. and p. 521:—and lee 
title Navigation Ads in this Dictionary. 

Plantations or Colonies, in diſtant countries, (ſays 


Blacklone,) are either ſuch where the lands are claimed 


by right of occupancy only, by finding them deſert and 
uncultivated, and peopling them from the mother coun- 
try; or where, when already cultivated, they have 
been either gained by conqueſt, or ceded by treaties, 
And both theſe rights are founded upon the law of na- 
ture, or at leaſt upon that of nations. But there 1s a dif- 
ference between theſe two ſpecies of Colonies, with 
reſpect to the laws by which they are bound. For it hath 
deen held, that if an uninhabited country be diſcovered 
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and planted by Exgliſb Subjects, all the Engliſh laws then 
in being, which are the birth-right of every Subject, are 
immediately there in force. Sat. 411. 666: 3 17,4, 
159: 4 Mod. 225, 6: 2 P. Il us. 75. But this mutt be 


; underſtood with very many, and very great, reſtrictions. 


Such Coloniſts carry with them only ſo much of the 
Engliſb law as is applicable to their own ſituation and the 
condition of an infant Colony; ſuch, for inſtance, as the 


general rules of inheritance, and of protection from per- 


ional injuries. The artificial refinements and diſtinctioas 
incident to the property of a great and commercial peo. 
ple, the laws of police and revenue, (ſuch eſpecially a. 
are inforced by penalties,) the mode of maintenance for 
the eſtabliſhed clergy, the juriſdiction of ſpiritual courts, 
and a multitude of other proviſions, are neither neceſſa: 
nor convenient for them, and therefore are not in force, 
What ſhall be admitted and what rejected, at what times, 
and under what reſtrictions, muſt, in caſe of diſpute, be 
decided in the firſt inſtance by their own provincial judi. 
cature, ſubject to the reviſion and control of the King 
in Council: the whole of their conſtitution being all» 
liable to be new-modelled and reformed by the general 
ſuperintending power of the legiſlature in the mother 
country. But in conquered or ceded countries, that have 
already laws of their own, the King may indeed alter 


and change thoſe laws : but, till he does actually change 


them, the ancient laws of the country remain in force ; 
unleſs ſuch as are againſt the law of God, as in the cafe 
of an infidel country. 7 Rep. 17; Calwin's Caſe: Shim, 
Parl. C. 31. See alſo, in the caſe of Campbell v. Hall, an 
elaborate argument of Lord Mangfeld, to prove the 
King's legiſlative authority, by his prerogative alone, over 
a ceded or conquered country. Cowp. 204. Our Ane- 
rican Plantations are principally of this latter ſort, 
being obtained in the laſt century, either by right of eon- 
queſt and driving out the natives, or by treaties. And 
therefore the Common Law of England, as ſuch, has no 
allowance or authority there; they being no part of the 
mother country, but diſtin (though dependent) domi- 
nions. They are ſubje& however to the control of the 
Parliament; though (like the Ile of Mau, and the reſt) not 
bound by any acts of Parliament, unleſs particularly 
named. 1 Comm. Introd. & 4. p. 108, 9. 

With reſpect to their interior polity, our Colonies are 
Rated by Black/7one to be properly of three ſorts: 1. Pro- 
vincial Eſtabliſhments ; the conſtitutions of which depend 


on the reſpective commiſſions iſſued by the Crown to the 


governors, and the inſtructions which uſually accompany 
thoſe commiſſions ; under the authority of which, pro- 
vincial aſſemblies are conſlituted, with the power of mak- 
ing local ordinances, not repugnant to the laws of £-7- 
land. 2. Proprietary Governments ; granted out by i? 
Crown to individuals, in the nature of feudatory princi- 
palities, with all the inferior regalities, and fubordinate 
powers of legiſlation, which formerly belonged to the 
owners of counties-palatine : yet ſtill with theſe expre!s 
conditions, that the ends for which the grant was mac? 
be ſubſtantially purſued, and that nothing be attempted 
which may derogate from the ſovereignty of the mother 
country. 3. Charter Governments ; in the nature of civil 
corporations, with the power of making bye-laws for 
their own interior regulation, not contrary to the laws of 
England; and with ſuch rights and authorities as are 
ſpecially given them in their ſeveral charters of incorpo- 

ration, 
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ration. The form of government in moſt of them is bor- 
rowed from that of England. They have a governor 
named by the King, (or in ſome proprietary colonies by 
the proprietor) who 1s his repreſentative or deputy. 
They have courts of juſtice of their own, from whoſe de- 
ciſions an appeal lies to the King and Council here in 
England. 'Their genera! aſſemblies, which are their Houſe 


of Commons, together with their Council of State, being 
their Upper Houſe, with the concurrence of the King or 


his Repreſentative, the Governor, make laws ſuited to 
their own emergencies, But it is particularly declared by 

at. 7 8 V. 3. c. 22, that all laws, bye. laws, uſages, 
and cuſtoms, which ſhall be in practice in any of the 
Plantations, repugnant to any law, made or to be made 
in this kingdom relative to the ſaid Plantations, ſhall be 
utterly void and of none effect. And becaule ſeveral of 
the Colonies had claimed the fole and excluſive right of 
impoſing taxes upon themſelves, the ſtatute 6 Ges. 3. 
6. 12. was paſſed, expreſsly declaring, that all his Ma- 


jeſty's Colonies and Plantations in America have been, 


are, and of right ought to be, ſubordinate to and de- 


pendent upon the Imperial Crown and Parliament of 
Great Britain ; who have full power and authority to make 
laws and ſtatutes of ſufficient validity to bind the Colonies 
and people of Lmerica, Subjects of the crown of Great 
Britain, in all caſes whatſoever. This authority was af- 
terwards enforced, by /at. 7 Gee. 3. c. 59, for ſuſpending 
the legiſlation of New-7%rk ; and by ſeveral ſubſequent 
ſtatutes: but in the year 1782, by fat. 22 Geo. 3. c. 46, 
his Majeſty was empowered to cenclude a truce or peace 
with the Colonies of New Hampſhire, Mafſachufett*s- Bay, 
Rhode-1fland, Conne#icut, New-York, New- Jerſey, Penn- 
Hlxania, the Three Lower Counties on Delaware, Mary- 
land, Virginia, Nortb- Carolina, South Carelina, and 
Georgia in North-America; and for that purpoſe, to te- 
peal, or to ſuſpend, the operation of any acts of Parlia- 
ment fo far as they related to the ſaid Colonies. A peace 
was ſoon after concluded, and the inCependence, which 
the abovementioned colunics had before declared, was 
allowed to them, under the title of the United States of 
America; and the flat. 23 Gee. 3. c. 39, gives his Ma- 
jeſty certain powers for the better carrying on trade and 
commerce between England and the United States. See 
this Dic. tit. Nawigation Ads. See alſo Stat. 5 Geo. 2. c. 7, 
as to ſuits in the Courts of Law and Equity in the Plant- 
ations; and the making houſes, lands, negroes, and 
real eſtates, aſſets to pay debts.— Stat. 13 Geo. 3. c. 14, 
to mortgages of eſtates in the Je [ndia Colonies, and 
ine mode of proceeding to enforce the ſame.—Szar. 22 


C, 3 c. 75, by which offices in Plantations can only be 


granted by patent, during the reſidence of the grantee and 
(vamdin fe bene geſſerit 3 and on abſence or miſbehaviour, 
ine officer is removable by the Governor and Council, 
who may alſo give leave of abſence, 

As to the. limits and government of the Province of 
Quebec, lee flats. 14 Geo. 3. c. 831 31 Geo. 3. c. 31. 

Courts of Civil Juriſdiction in Newfoundland are e ſta- 
bliſhed and regulated by ate. 3 1 Geo. 3. c. 29: 32 Geo. 3, 
6. 40: 33 Ces. 3. c. 76: 34 Geo. 3. c. 44: 35 Geo, 3. 


8 
A Court of Criminal J uriſdiction in Nee {ſſand, on 


the Eaſtern Coaſt of Nea South Hales, whither felons 
are now tranſported, is eſtabliſhed and regulated by Fats. 
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27 Geo. 3. c. 2: 34 Geo, 3. Cc. 45: 35 Gro, 3. e. 18. See 


thi; Dict. title Tranſportation. 


PLANTS, deftroying. See title Miſchief, Malicicus; 
as to ſtealing plants, ſee Larceny I. 1. 


PLATE, Veſſels and utenſils of gold and filver. By 
Nat. 29 Ges. 2. c. 14, a tax was laid on all perſons 


poſſeſſed of Plate; but that ſtatute was repealed by far. 


17 Geo. 3. c. 39. 


By fat. 7 & 8 V. z. c. 19. / 3, Public houſes were 


prohibited from uſing Plate. After this part of the a& 
had lain dormant many years, a ſet of informers ſud- 
denly aroſe, and brought a number of actions for the 
penalties, forfeited by virtue of the act; whereupon 
many publicans raiſed a ſum of money to pay the ex- 
pence of a bill to repeal this clauſe, which they obtained 
by /iat. ꝙ Geo. 3. c. 11. See title Gold/miths. 


PLAYHOUSE. Playhouſes were originally inſtituted 


with a deſign of recommending virtue and expoſing vice 
and folly ; therefore are not in their own nature nuſances: 
but it hath been holden, that a common P/azhou/e may 


be a nuſance, if it draw together great numbers of 


coaches, Cc. as to prove generally inconvenient to the 
places adjacent. 5 Mod. 142. See title Nu/ance. 

If any perſons in Plays, &c. jeſtingly or profanely uſe 
the name of God, they forfeit 101. Stat. 3 Fac. 1. c. 21. 
And Players ſpeaking any thing in derogation of the 
Book of Common Prayer, are liable to forfeitures and 
impriſonment. Stat. 1 Elix. c. 2. f. 9. Alfo acting 
Plays or interludes on a Sunday is ſubject to penalties, 
by „at. 1 Car. 1. c. 1. See title Sunday. 

By fat. 10 Ges. 2. c. 28, No perſon ſhall act any new 
Play or addition to an old one, tc. unleſs a true copy 
thereof, ſigned by the maſter of the P/ayhou/e, be ſerg 
to the Lord Chamberlain fourteen days before acted; who 
may prohibit the repreſenting any ſtage Play; and per- 
ſons acting contrary to ſuch prohibition, forfeit 50 f. and 
their licences, Sc. And no licence is to be given to act 
Plays, but in the city and liberties of Veminſber, or 
places of his Majeſty's refidence : But by „at. 28 Geo. 3. 
c. 30, the General or Quarter Seſſions may licence 
Theatres in country towns and places, for 60 days at a 
time, under certain reſtrictions; and, by ſpecial Acts of 
Parliament, Playhou/2s are permitted to be erected in 
various places. $5. 

By the above at. 10 Geo. 2. c. 28, Every actor for 
hire, (if he ſhall have no legal ſettlement where he acts,) 
without authority from the King or the Lord Chamber- 
lain, ſhall be deemed a rogue and a vagabond, and be 
puniſhed as ſuch, or forfeit 50 l.; and Plays ated in any 
place where liquors are fold, thall be deemed to be afled 
for hire. 

Tumbling is not an entertainment of the ſtage within 
the meaning of this ftatute, 6 Term Rep. 286. 

PLAYS and GAMES, See this Dict. titles Gaming ; 
Nuajance. 

PLEA, Placitzm.] That which either party alleges 
for himſelf in court, in a cauſe there depending to be 
tried, | 

Pleading, in a large ſenſe, contains all the proceedings 
from the declaration, till iſſue is joined; but is, in its im- 


mediate ſenſe, taken for the defendant's anſwer to che 


declaration. 
PLEADINC, 
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PLEADING. 


Pieavincs are the mutual altercations between the 
Plaintiff and Defendant in a ſuit: which at preſent are 
ſet down and delivered into the proper office in writing; 
though formerly they were utually put in by their 
Counſel ore tenus or viva voce in open Court, and then 


minuted down by the chief clerks or prothonotaries ; 


whence, in the old Law French, the Pleadings are fre- 
quently denominated the parol, 3 Comm. c. 20. 


I. The general Principles of Pleading, in Civil Cafes, 
in the Common Law Courts. | | 
1. 4s to the Declaration, and other Preceedings, previous 


to the Plea. | 

2. Of the Plea, and other Proceedings, previous to the Iſue. 

3. Of the [ſue and Record; of the Language of Plead- 
ings; and of Repleader, Se. 

4. The Practice of the Courts as to the Time and Manner 
of entering Pleas. 


II. Of Pleadings in Criminal Caſes ; and fee this Die. 

titles Judgment Criminal); Execution and Repriewe. 

For the general principles of Pleadings in Equity, ee 
this Dittionary, titles Chancery; Equity, ] 


I. I. IN THE DEcLaRaT1ON, Narratio, or Count, 
antiently called the ale, the Plaintiff ſets forth his cauſe 
of complaint at length ; being indeed only an amplifica- 
tion or expoſition of the original writ upon which his ac- 
tion is founded, with the additional circumſtances of time 
and place when and where the injury was committed, 

It is generally uſual in actions upon the cale to ſet forth 
ſeveral caſes, by different counts, in the ſame declaration 
ſo that if the plaintiff fails in the proof of one, he may 
ſucceed in another. As, in an action on the caſe, upon 
an afſump/it for goods ſold and delivered, the plaintiff 
uſually counts or declares, firſt, upon a ſettled and agreed 
Price between him and the defendant; as that they bar- 
gained for twenty pounds: and left he ſhould fail in the 
proof of this, he counts likewiſe upon a guantum vale- 
bant ; that the defendant bought other goods, and agreed 
to pay him ſo much as they were reaſonably worth ; and 
then avers that they weie worth other twenty pounds : 


and ſo on.in three or four different ſhapes; and at laſt 


concludes with declaring, that the defendant had refufed 
to fulfil any of theſe agreements, whereby he is enda- 
maged to ſuch a value. And if he proves the caſe laid 
in any one of his counts, though he fails in the reſt, he 
ſhall recover proportionable damages. This declaration 
always concludes with theſe words, “and thereupon he 
brings /uit,”” c. „ inde producit ſectam, Ec. By which 
words, ſuit or ſea (a ſeguendo), were antiently underſtood 
the witneſſes or followers of the plaintiff. Seld. on For- 
teſc. c. 21. 
the defendant to the trouble of anſwering the charge, 
till the plaintiff had made out at leaſt a probable caſe. 
Bract. 400: Flet. I. 2. c. 6. But the actual production 
of the /uit, the ſea, or followers, is now antiquated ; 
and hath been totally diſuſed, at leaſt ever ſince the reign 
of Edau. III. though the form of it ſtill continues. 3 Comm. 
. 20. 

At the end of the declaration are added alſo the plain- 
tiff's common pledges of proſecution, John Doe and Ricb- 


ard Roe, which are now mere names of form; though 


For in former times the law would not put 


ö 


formerly they were of ate to anſwer to the King for the 
amercement of the plaintiff, ia caſe he were nonſuiteg 
barred of his action, or had a verdict or judgment againſt 
him. 3 Hullin. 275 : 4 loft. 189. But now he is pucithed 
by payment of the Colts. See this Dit. titles Cg; 
Diſcontinuance of Preceſs ; Nonſuit ; Pledges. 

Wer the Plaintiff hath Rated his caſe in the declara. 
tion, it is igcumbent on the Defendant within a reafon- 
able time to make his def», and to put in a Pla; elf 
the plaintiff will at once recover judgment by 4% or 
nil dicit of the defendant, See title Judgment. 

As to the true meaning of this werd Defence, and the 
nature of it in vario!s 1ctons, ſee this Dict, title Defence, 

Be fore any deferc+ wide, however, if at all, cgi. 
xance of the (uit mutt be c a7med or demanded ; when any 
perſon or body corporate hath the franchiſe, not only of 
holding Pleas within a particular limited juriſdidion, but 
allo of the cognizance of Pleas : and that, either aui 
any words excluſive of other courts, which entitles the 
lord of the franchiſe, whenever any ſuit that belongs to 
his juriſdiction is commenced in the courts at Vſminſter, 
to demand the cogniz ince thereof; or auh ſuch excluſive 
words, which alſo entitle the defendant to plead to the 
juriſdiction of the court. 2 Lord Raym. 836: 10 Mad. 126, 
Upon this claim of cognizance, it allowed, all proceed. 
ings ſhall ceaſe in the ſuperior court, and the plaintiff is 
left at liberty to purſue his remedy in the ſpecial juriſ- 
diction. It muſt be demanced before full defence is made, 
or imparlance prayed ; for theſe are a ſubmiſſion to the 
juriſdiction of the ſuperior court, and the delay is a Ia 
in the lord of the franchiſe : and it will not be allowed, 
if it occalions a failure of juſtice, or if an action be 
brought againſt the perſon himſelf, who claims the tran- 
chiſe, unleſs he hath alſo a power in ſuch caſe of making 
another judge, See Raf? Ent. 128: 2 Fenty. zog: 
Heb. 87; and this Dit titles Cegaixance; Courts of the 
Univerſities ; and Poſt. 4. . ; 

Aſter defence made, the defendant muſt put in his 
Plea. But, before he defends, he is in certain caſes en- 
titled to demand one inparlance, or licentia leguendi; and 
may, before he pleads, have more granted, by conſent 


of the court; to ſee if he can end the matter amicably 


without farther ſuit, by tal ling with the plaintiff: See this 
DiR. title Inparlance, and poſt. 4. There are allo many 
other previous ſteps which may be taken by a defendant 
be ſore he puts in his Plea, He may, in real actions, de- 
mand-a vierte of the thing in queſtion, in order to aſcer- 
tain its identity and other circumſtances. See title Yee. 
He may crave oer of the writ, or of the bond, or other 
ſpecialty upon which the action is brought; that is, to 
hear it read to him. See title Oyer. In real actions alſo 
the tenant may pray in aid, or call for aſſiſtance of ano- 
ther, to help him to plead, becauſe of the feebleneſs or 
imbecillity of his own eſtate, Thus a tenant for liſc 
may pray in aid of him that hath the inheritance in re- 
mainder or reverfion ; and an incumbent may pray in aid 
of the Patron and Ordinary: that is, that they ſhall be 
joined in the action and help to defend the title. See title 
id Prayer, Voucber alſo is the calling in of ſome per- 


fon to anſwer the action, that hath warranted the title to 

the tenant or defendant. This is ſtill uſed in the form 

of common recoveries which are grounded on a writ of 

entry; a ſpecies of action that relies chiefly on the * 
| ne 


reſs of the tenant's title, who therefore vouches another 
erſon to warrant it: See title Recovery. In aſſiſes in- 
deed, where the principal queſtion 1s, whether the de- 
mand ant or his anceſtors were or were not in poſſeſſion 
till the ouſter happened? and the title of the tenant is 
little (if at all) diſcuſſed, there no voucher is allowed; 
but the tenant may bring a writ of warrantia chartæ 
aozinkt the warrantor, to compel him to aſſiſt him with 
a good Plea or defence, or elſe to render damages and 
the value of the land, if recovered againſt the tenant, 
F.N.B. 135 : See title Warrantia Chartæ. In many 
real actions alſo, brought by or againit an infant under 
the age of twenty-one years, and alſo in actions of debt 
brought againſt him, as heir to any deceaſed anceltor, 
either party may ſuggelt the nonage of the infant, and 
pray that the proceedings may be deferred till his full 
age; or (in the legal phraſe) that the infant may have 
his age, and that the faro/ may demur; that is, that the 
pleadings may be Maid ; and then they ſhall not proceed 
till his tull age, unleſs it be apparent that he cannot be 
prejudiced thereby. Dy. 137: Finch 1. 360. But, by 
the fat. II m. 1. 3 Edw. I. c. 40; fat. Glec. 6 Edu. 1. 
c. 2, in writs of entry /r diſeifin in ſome particular caſes, 
and in actions aunceſtrel brought by an infant, the palo! 
ſhall not demur : otherwiſe he might be deforced of his 
whole property, and even want a maintenance, till he 
came of age. So likewiſe in a writ of dower the heir 
ſhall not have his age; for it is neceſſary that the wi- 
cow's claim be immediately determined, elſe ſhe may 
want a preſent ſubſiſtence, 1 Noll. Abr. 137. Nor ſhall 
an infant patron have it in a quare impedit, fince the law 
bolding it neceſſary and expedient that the church be im- 
mediately filled. 1 Roll. Abr. 138. 


2. Wren the proceedings above particulariſed are 
over, the defendant muſt then put in his excuſe or Plea, 


Pleas are of two ſorts; dilatory Pleas, and Pieas e the | 
aim, Dilatory Pleas are ſuch as tend merely to delay | 


or put off the ſuit, by qusſtioning the propriety of the 
remedy, rather than by denying the injury: Pleas to 
the action are ſuch as diſpute the very cauſe of ſuit. The 
former cannot be pleaded after a general imparlance, 
which is an acknowledgment of the propriety of the ac- 
tion, See title Inparlance. 

Pleas in bar may come after a continuance, or general 
imparlance; but if ſuch Plea be firſt pleaded, the de- 
fendant ſhall not be admitted afterwards to plead in 
abatement of the writ, which 1s allowed to be good by 
pleading in bar to the action; yet matter of record may be 
ſheaon in arreft of judgment, and thereby the wit be 
abated, Heb. 280, 281. 

In good order of pleading, a perſon ought to plead, 

iſt, To the Juriſdiftion of the Court. 

2dly, To the Perfon of the Plaintiff; and next of the 
Defendant, | 

3dly, To the Writ. 

4thly, To the Action of the Writ. 

zthly, To the Count or Declaration. 

othly, To the Action itjelf,, in bar thereof, 

A Plea to the juriſiliction is called a foreign Plea, becauſe 
it alleges that the matter ought to be tried in another 
court, Cc. | | 

The Plea to the writ, Fc. is for variance between the 
writ and record, death of parties, miſnomer, joint- | 
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PLEADING I. 1, 2. 


tenancy, &c, and may be to the writ and bill, or count 
together. 

Pleas to the count or declaration are variance between 
the writ and count; ſpecialty or record; incertainty, &c. 
and all theſe are properly Pleas in abatement. See this 
DiR. title Abatement. 

Plea to the ation of the writ is, where one pleadeth ſuch 
matter which ſheweth the plaintiff had no cauſe to have 
the «orit brought, And a Plea in bar to the a#ion itſelf 
is, when defendant pleadeth a Plea, which is ſufficient to 
overthrow the action. Kitch. 95 : Lit. 196. Pleas in 
bar, ſuch as a releaſe, the ſtatute of limitations, agree- 
ment with ſatisfaQtion, Sc. deſtroy the plaintiff's ation 
for ever: but Pleas in abatement are temporary and dila- 
tory, and do not deftroy the action, only top the cauſe for 
a while, till the defect is removed. 2 Lutw. 1174. 

Dilatory Pleas therefore are; To the zuri/d:4icz of the 
court : alleging, that it ought not to hold Plea of this 
injury, it ariling in Vales or beyond fea ;z or becauſe the 


land in queſtion is of antient demeſne, and ought only 


to be demanded in the lord's court, Sc. To the i- 
lity of the plaintiff, by reaſon whereof he is incapable to 
commence or continue the ſuit ; as, that he is an alien 
enemy, outiawed, excommunicated, attainted of treaſon 
or felony, under a præmunire, not in rerum naturd (being 
only a fiftitious perſon), an infant, a feme- covert, or 
(formerly) a monk profeſſed. In abatement :; which abate- 
ment is either of the writ, or the count, for ſome de- 
fect in one of them; as by miſnomer of the defendant, 
giving him a wrong addition, or other want of form in 
any material reſpect. Indeed all dilatory Pleas are called 
Pleas in abatement, in contradiſtinction to Pleas in bar. 
Or, it may be, that the plaintiff 15 dead ; for the death 
of either party is generally an abatement of the ſuir 
in perſonal actions. See this Dict. title Aan: and fur- 
ther, title Abatement I. 6. c. Alto he may plead in abate- 
ment another action depending of the /ame nature, for 
the ſame thing, Sc. and if a perſon miſtaking his firſt 
action, bring another action without diſcontinuing the 
firſt, this Plea may be pleaded. 1 Salk. 392. See title 
Abatement. 

Theſe Pleas in abatement were formerly very often 
uſed as mere dilatory Pleas, without any foundation of 
troth, and calculated only for delay; but now by Hat. 
4 Tg Ann. c. 16, no dilatory Plea is to be admitted, 
without attidavit made of the truth thereof, or ſome pro- 
bable matter ihewn to the court to induce them to he- 
lieve it true. And with reſpect to the Pleas themſelves, 
it is a rule, that no exception ſhall be admitted againſt 
a declaration or writ, unleſs the defendant will in the 


ſame Plea give the plaintiff a better; that is, ſhew him 


how it might be amended; that there may not be tus 
objections upon the ſame account. Breaonl. 139. Neither, 
by ar, 8 GHV. z. c. 31, ſhall any Plea in abatement 
be admitted in any ſuit for partition of lands; nor ſhall 
the ſame be abated by reaſon of the death of any tenant, 

All Pleas to the juriſdiction conclude to the cognizance 
of the court; praying“ judgment, whether the court 
will have further cognizance of the ſuit:“ Pleas to the 
diſability conclude to the perſon ;. by praying * judg- 
ment, if the ſaid A. (the plaintiff) ought to be anſwered :?? 
and Pleas in abatement begin That the defendant 
ought not to anſwer, Tc, and (when the ſuit is by ori- 


gina!) 


/ 


Tree, 0 OATS » C4 TWO i DEG oe AEIPÞ4 ÞA 4. 


PLEADING I. 2. 


ginal) conclude to the writ or declaration; by praying 
judgment of the writ, or declaration, and that the 

fame may be quathed,”* caſſetar, made void, or abated : 
but, if the action be by bill, the Plea muſt pray 
© judgment of the bill,”” and not of the declaration 
the bill being here the original, and the declaration 
only a copy of the bill. See title Original. 

It has been refolved, That where a Plea is in abate- 
ment, if it be of neceſſity that the defendant muſt diſcloſe 
matter of bar, he ſhall have his eledion to take it 
either by way of bar, or abatement. 2 Mod. 65. 

When theſe dilatory Pleas are allowed, the cauſe is 
either diſmiſſed from that juriſdiction; or the plaintiff is 
ſtayed till his diſability be removed; or he is obliged to 
fue out a new writ, by leave obtained from the Court ; 
or to amend and new frame his declaration. But when, 
on the other hand, they are over-ruled as frivolous, the 
defendant has judgment of re/pondeat outer, or to anſwer 
over in ſome better manner. 

It is then incumbent on him to plead a Plea to the action; 
that is, to anſwer to the merits of the complaint. This 
is done by confeſſing or denying it. 

A confeſlion of the whole complaint is not very uſual, 
for then the defendant would probably end the matter 
{ooner ; or not plead at all, but ſuffer judgment to go 
by default. Yet ſometimes, after tender and refuſal of 
a debt, if the creditor haraſſes his debtor with an action, 
It then becomes neceſſary for the defendant to acknowlege 
the debt, and plead the tender; adding that he has al- 
ways been ready, tout temps priſt, and ſtill is ready, 
uncore priſt, to diſcharge it. See title Tender. But fre- 
quently the defendant confeſſes one part of the complaint, 
(by a cognowit actionem in reſpect thereof, ) and traverſes 
or denies the reſt: in order to avoid the expenſe of car- 
Tying that part to a formal trial, which he has no ground 
to litigate. A ſpecies of this ſort of confeſſion is the 
payment of money into court; which is for the molt part 
neceſſary upon pleading a tender, and is itſelf a kind of 
tender to the plaintiff; by paying into the hands of the 
proper officer of the court as much as the defendant 
acknowleges to be due, together with the coſts hitherto 
incurred, in order to prevent the expenſe of any farther 
proceedings. See title Money into Court. To this head 
may alſo be referred the practice of what is called a 
Set-off, whereby the defendant acknowleges the juſtice 
of the plaintiff's demand on the one hand; but, on the 
other, ſets up a demand of his own, to counterbalance 
that of the plaintiff either in the whole or in part. See 
title Set-. 

Pleas, that totally deny the cauſe of complaint, are 
Either the general iſſue, or a ſecial Plea, in bar. 

The General June or general Plea is, what traverſes, 
thwarts, and denies at once the whole declaration; with- 
out offering any ſpecial matter whereby to evade it. As, 
in treſpaſs either vi et arms, or on the cafe, Not guzlty 
in debt upon contract, nihil (nil) debet, © he owes no- 
thing ;”?* in debt on bond, on ef? faum, © it is not his 
deed ;”* on an aſſumpfit, non afſumpſit, e he made no ſuch 

romiſe.” Or in real adions, al tort, „no wrong 
done ;”” nul difſei/in, * no diſſeiſin;“ and in a writ of 
right, the miſe or iſſue is, that the tenant has more right 
to hold than, the demandant has to demand. Theſe 
Pleas are called the general iſſue ; becauſe, by importing 
an abſolute and general denial of what is alleged in the 


declaration, they amount at once to an iffue ; by whi, 1 
is meant a fact affirmed on one fide and denied cn tl 
other, See further this DiR. title e. 2 

Formerly the general iſſue was le!dom pleaded, ey. 
cept-when the party meant wholly to deny the charge 

alleged againſt him. But when he meant to diltinputh 
away or palliate the charge, it was always uſual to fe. 
forth the particular facts in what is called a /pecta/ Plc 
which was originally intended to apprize the court gu 
the adverſe party of the nature and circumſtances of: 
defence, and to keep the law ard the fact diſtinct. Ay; 
it is an invariable rule, that ever; fence, which cannc; 
be thus ſpecially pleaded, may be given in evidence, 
upon the general iſſue at the trial. But, ſpecial pleachug 
having been frequently perverted to the purpoſes of ch. 
cane and delay, the Courts have in ſome inſtances, and 
the Legiſlature in many more, permitted the general iſſue 
to be pleaded, which leaves every thing open, the fact, 
the law, and the equity of the caſe ; and have allowed 
ſpectal matter to be given in evidence at the trial. Ang, 
thoagh it ſhould ſeem as if much confuſion and uncer. 
tainty would follow from fo great a relaxation of the 
ſtrictneſs antiently obſerved, yet experience has fhewn ir 
to be otherwile ; eſpecially with the aid of a new trial, in 
caſe either party be unfairly ſurprized by the other. 

Special Pleas in bar of the plaintiſf's demand, are very 
various, according to the circumſtances of the defendant: 
caſe. As, in real actions, a general releaſe or a fine, 
both of which may deſtroy and bar the plaintiſt's title: 
or, in perſonal actions, an accord, arbitration, condi. 
tions performed, nonage of the defendant, or ſome other 
fact which precludes the plaintiff from his action. A 
Juſtification is likewiſe a ſpecial Plea in bar; as in action: 
of aſſault and battery, /n ag] deme/ne, that it was the 
plaintiff's own original aſſault; in treſpaſs that the de. 
fendant did the thing complained of in right of ſome of- 
fice which warranted him ſo to do; or, in an action of 
ſlander, that the plaintiff is really as bad a man as the 
defendant ſaid he was, See title Juſtification. 

The ſtatutes of limitation may alſo be pleaded in bar; 
that is, the time limited by certain acts of parliament, 
beyond which no plaintiff can lay his cauſe of aGon ; as 
to which ſee this Di. title Limitation of Actions. 

An E/oppel is likewiſe a ſpecial Plea in bar: which 
happens where a man hath done ſome act, or executed 
ſome deed, which eſtops or precludes him from averring 
any thing to the contrary. As if tenant for years (who 
hath no freehold) levies a fine to another perſon. Though 
this is void as to ſtrangers, yet it ſhall work as an ellop- 
pel to the cognizor ; for, if he afterwards brings an ac- 
tion to recover theſe lands, and his fine is pleaded again 
him, he ſhall thereby be eſtopped from ſaying that he 
had no freehold at the time, and therefore was 1nc2- 
pable of levying it. See title E/toppel. 

The conditions and qualities of a Plea (which, as wel 
as the doctrine of eſtoppels, will alſo hold equally, Mu- 
tatis mutandis, with regard to other parts of pleading) are, 
1. That it be ſingle and containing only one matter; for 
duplicity begets confuſion. But by fat. 4 & 5 Aer. 
c. 16, a man with leave of Court may plead two or more 
diſtin matters or ſingle Pleas; as in an action of aſſault 
and battery, theſe three; not guilty, ſen aſſault demeſus, and 
the ſtatute of limitations. 2. That is be direct and poſi- 


tive, and not argumentative. 3. That it have convenient 
| certainty 


cortainty of time, place, and perſons. 4. That it an- 
(ver the plaintiff”s allegations in every material point, 

That it be ſo pleaded as to be capable of trial. 

Special Pleas are uſually in the affirmative, ſometimes 
in the negative, but they always advance ſome new fact 
not mentioned in the declaration ; and then they muſt be 
averred to be true, in the common form: —“ and this he 
is ready to verify.” —This is not neceſſary in Pleas of 
tne general iſſue ; thoſe always containing a total denial 
of the facts before advanced by the other party, and 
therefore putting him upon the proof of them, 

Each Plea is to have its proper concluſion ; and, regular - 
ly, all Pleas that are affirmative conclude, ** And this he is 
ready to verify,“ Sc. Ina Plea in bar, the defend- 
ant in the beginning ſays, ** That the plaintiff ought not 
to have or maintain his action againſt him;'“ and con- 
cludes to the action, wiz. © He prays judgment if the 
plaintiff ought to have or maintain his action againſt | 


* 


him,” Sc. A Plea of a record ought to conclude, 
« And this he is ready to verify by the record, Sc. 

It is ſaid, that the concluſion makes the Plea ; for if it 
begins in bar, and concludes in abatement, it is a Plea 
in abatement. Ld. Raym. 337. 

It is a rule in pleading, that no man be allowed to plead 
ſpecially ſuch a Plea as amounts only to the 2 iſſue, 
or a total denial of the charge; but in ſuch caſe he ſhall be 
driven to plead the general iſſue, in terms; whereby the 
whole queſtion is referred to a jury. But if the defendant, 
in an aſſige or adtion of treſpais, be deſirous to refer the 
validity of his title to the Court rather than the Jury, he 
may ſtate his title ſpecially, and at the ſame time give 
cclcur to the plaintiff, or ſuppoſe him to have an appear- 
ance or colour of title, bad indeed in point of law, but 
of which the jury are not competent judges. See this 
Dict. title Colour. 

When the Plea of the defendant is thus put in, if it 
does not amount to an iſſue or total contradiction of the | 


— De — — 


declaration, but only evades it, the plaintiff may plead 
again, and reply to the defendant's Plea: either tra- 
verſing it, that is, totally denying it: as if on an action 
of debt upon bond the defendant pleads /o/vit ad diem, 
that he paid the money when due,“ here the plaintiff 

in his Replication may totally traverſe this Plea, by deny- 

ing that the defendant paid it : Or he may allege new 

matter in contradiction to the defendant's Plea ; as when 

the defendant pleads no award made, the plaintiff may 

reply, and ſet forth an actual award, and aſſign a breach: 
Or the replication may confe/5 and avoid the Plea, by ſome 
new matter or diſtinction, conſiſtent with the plaintiff's 
former declaration; as, in an a&tion for treſpaſiing upon 
land whereof the plaintiff is ſeiſed, if the defendant 
ſhews a title to the land by deſcent, and that therefore 
he had a right to enter, and gives colour to the plaintiff, 
the plaintiff may either traverſe and totally deny the fact 
of the deſcent; or he may con feſs and avoid it, by re- 
p'ving, that true it is that ſuch deſcent happened, but 
that, ſince the deſcent, the defendant himſelf demiſed the 
:3nds to the plaintiff for term of life. See titles Replica- 
; Traverſe. To the replication the defendant may 
ein, or put in an anſwer called a Rejoinder. The 
vunug may anſwer the Rejoinder by a Sur-reoinder ; 
apon which the defendant way rebut ; and the plaintiff 
aolwer him by a Sur-rebatter, See for further intorma 
tion thoſe titles in this Dict. | 
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PLEADING Il. 2. 


Ihe whole of this proceſs is denominated tie Pleading ; 


in t the ſeveral ſtages of which it muſt be carefully ob- 


ſerved, not to depart or vary from the title or defence, 
which the party has once infiſted on. For this (which 
is called a Departure, in Pleading) might octalion endicfs 
altercation. 'I'herefore the replication mult ſupport the 
declaration, and the rejoinder muſt ſupport the Plea, 
without departing out of it. See title Departure. 

Yet in many actions the plaintiff, who has alleged in 
his declaration a general wrong, may in Lis replication, 
after an evaſive Plea by the defendant, reduce that ge- 
neral wrovg to a more particular certainty, by afligning 
the injury afreſh with all its ſpeciße circumſtances, in 
ſuch manner as clearly to aſcertain and identify it, con- 
ſiſtently with his general complaint; which is called a 
Nexww or Novel Anme nt. As, if the plaintiff in treſpagg 
declares on a breach of his cloſe in D.; and the defendant 
pleads that the place, where the injury is ſaid to have 
happened, is a certain cloſe of paſture in D. which de- 
ſcended to him from B. his father, and ſo is his own free- 
hold; the plaintiff may reply and affign another cloſe 
in D. ſpecifying the abuttals and boundaries, as the real 
place of the injury. Yro. Abr. title I h, 205, 284. 

It hath already been obſerved that duplicity in Plead- 
ing muſt be avoided. Every Plea muſt be ſimple, en- 
tire, connected, and confined to one ſingle point: it 
muſt never be entangled with a variety of diſtinct inde- 
pendent anſwers to the ſame matter; which muſt re- 
quire as many different replies, and introduce a multi- 
tude of iſſues upon one and the ſame diſpute. For this 
would often embarraſs the jury, and ſometimes the Court 
itſelf, and at all events would greatly enhance the ex- 
penſe of the parties. Vet it frequently is expedient to 
flead in ſuch a manner, as to avoid any implied admiſ- 
ſion of a ſat, which cannot with propriety or ſafety be 
poſitively affirmed or denied. And this may be done by 


| what is called a Proteſtation; whereby the party inter- 
| poſes an oblique allegation or denial of ſome fact, proteſt- 
ing ( proteflando), that ſuch a matter does, or does not, 


exiſt; and at the ſame time avoiding a direct affirmation 
or denial. See title Proteffation. 

In any ſtage of the Fleadings, when either fide ad- 
vances or afirms any new matter, he uſually (as has 
been ſaid) avers it to be true; ©* and this he is ready to 
verify.” On the other hand, when either fide tra- 
verſes or denies the facts pleaded by his antagoniſt, he 
uſually renders an Ius, as it is termed ; the language of 


| which is different, according to the party by whom the 


iſſue is tendered; for if the traverſe or demial comes from 
the defendant, the iſſue is tendered in this manner,“ and 
of this he puts himſelf upon the country;“ thereby ſub. 
mitting himſelf to the judgment of his Peers : but if the 
traverſe lies upon the plaintiff, he tenders the iſſue or 
prays the judgment of the Peers again{t the defendant in 
another form; thus, ** and this he prays may be inquired 
of by the country.“ 

But if either fide (as, for inſtance, the defendant) 
pleads a ſpecial negative Plea, not traverſing or denying 
any thing that was before alleged, but diſcloſing tome 
new negative matter; as where the ſuit is on a bond, 
conditioned to perform an award, and the defendant pleads, 
negatively, that no award was made, he tenders no iſſue 
upon this Plea; becauſe it does not yet appear whether 
the fact will be diſputed, the plainuff not having yet af- 
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PLEADING Il. 2. 


ſerted the exiſtence of any award: but when the plaintiff 
replies, ard ſets forth an actual ſpecific award, if then 
the defendant traverſes the replication, and denies the 
making of any ſuch award, he then, and not before, ten- 
ders an iſſue to the plaintiff. For when in the courſe of 
pleading they come to a point, which 1s affirmed on one 
ſide, and denied on the other, they are then ſaid to be 
at iſſue; all their debates being at laſt contracted into a 
ſingle point, which mult then be determined either in 
favour of the plaintiff or of the defendant. Raym. 199. 

Beſides the rules and circumſtances already particu- 
lariſed, there are ſeveral general rules laid down in the 
Books with reſpect to Pleading ; of which the following 
are the moſt obſervable : 5; 

All Pleas are to be ſuccinct, without unneceſſary repe- 
titions, and be direct and pertinent to the caſe, not by 
way of argument or rehearſal ; and the Plea of every 
man ſhall be taken moſt ftrongly againſt himſelf. 2 Lill. 
304. The Plea muſt direaly anſwer the charge in the 
declaration, or it will not be good. 1 Danv. Abr. 235. 
If it doth not anſwer all the matter contained in the de- 
claration, the plaintiff ſhall have judgment, as for want of 
a Plea (i. e. as to the part not anſwered) . 1 Lev. 16. But 
when judgment in ejectment is ſigned for want of a Plea, 
if poſleſſion be not delivered, a Judge before the aſſiſes, 
may compel the plaintiff to accept a plea. 2 Salk. 516. 

Every affirmative in pleading ought to be anſwered 
with an expreſs negative ; and if a perſon be named to 
be dwelling at A it is no Plea to ſay, that he is an inha- 
bitant at ſome other place; unleſs it conclude in the ne- 
gative, and not at 4. Co. Lit. 126: 19 H. 6. 1. 

When a man pleads ſpecial matter, and concludes ge- 
nerally, he thereby waives the ſpecial matter. 7 Med. 5 3. 
Pleas that are too general are not good. 1 Zutw. 239: 
2 Salk. 521. Every Plea ought to be ſingle and cer- 

' tain; and not double, or contain a multitude of diſ- 
tinct matters to one and the ſame thing, whereto ſeveral 
anſwers are required, which will not be allowed : nor 
may the defendant plead two matters, each being a ſuf- 
ficient bar to the action, unleſs one depends on the other; 
or defendant canrot come at the one, without ſhewing 
the other; when it is good. 11 Rep. 5 2: 1 Vent. 48, 272: 
2 Nell. Abr. 1354. 

Good matter muſt be pleaded in right form, apt 
time, and due order; but that which is only inducement 
or conveyance to the ſubſtance, need not be ſo certainly 
alleged, as that which is the git of the Plea, Co. Lit. 
703: Pl. 65, 81: Crs. Fac. 362. : 

What is apparent, and appears from a neceſſary im- 
p cation in the record, need not be averred. Co. Lite, 
300: 7 Co. 40. 5 

Every man's Plea ſhall be taken moſt ſtrongly againſt 
uimſelf, as every body is preſumed to make the moſt of 
nis own caſe. Dyer 16: Co, Litt, 303: Hob. 234: 
Lat . 186. 

Want the parties have agreed in Pleading fhall be ad- 
ted, tho? the jury find otherwiſe. 2 Mod. 5. 

Vhen a man will recover a thing from another, it 1s 
igt enough for him to deſtroy ſuch perſon's title, but he 
Nat prove his own a better. Tang. 58, Co. 

Every man ſhall plead ſuch Picas as are proper, aC- 
cording to the quality of his caſe, eſtate, or intereſt. 
Co. bats 25%, 303+ 

The law recrnes, in every Plea, that it bz, in matter, 
Meiner, and that u be deduced and expreſſ:a acct ding 
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to the forms of lax ; and if either be wanting, it is can. 
of demurrer. He. 164. Bu: it is ſaid, a man is > 
bound to one form of pleading, fo he plead the ſub%.c. 
of the matter. Plowwd, 435. 

Every Plea in bar, being a confeſſion and avoidnce of 
the plaintiff's action, muft be /iubftantive and cerlaſu, uit 
an avoidance of plaintift's demand, which he may rer 
and thereon go to iſſue; becauſe the declaration ſtands 
confeſſed, as far as it is not avoided by the defendant 
Dyer 66: Gedb. 253: 1 Leon. 78. s 

If a count, avowry, (which is in nature of a count,) 
replication, Sc. want /orm, or omit circumſtance of time 
place, Cc. they may be made good by the replication 
and the replication by the rejoinder, &c, 7 Co. 25. 2 
8 Co. 120 6: Co. Lit. 303: but not if it be inſufficient in 
matter, 2 Yert. 222. 

All Pleas muſt be alleged directly, and not by way 
of rehearſal; nor is it ſufficient, that what ought to 
be expreſsly pleaded, may be deduced by argument from 
what is pleaded. Co. Lit. 303. 


ſtance 


In matters triable by law, all things iſſuable ought to 


be ſpecially alleged, in order to have a convenient trial; 
but in matters ſpiritual, the law is otherwiſe, becauſe 
there 1s no peril in the trial; therefore, if certain enough 
to ground a certificate, it is ſufficient. 3 Leon. zoo. 
Where one is authorized to do a thing by Common 
Law, ſtatute, cuſtom, grant, or commiſſion, he ought to 


thew, that he hath purſued the ſubſtance of it accordingly, 


Co. Lit. 303. | 

General eſtates in fee-fimple may be generally alleged; 
as that J. S. was ſeiſed in fee; but the commence- 
ment of particular eſtates muſt be ſhewn ; becauſe they 
could not originally commence without a conveyance, 
which mutt be ſhewn, unleſs they be alleged by way of 
inducement only. Co. Lit. 121. a; 303. 

Eitates in tail, and particular eſtates, maſt be ſhewn, 
A Plea of conveyance of lands, Oc. inter alia, where the 
conveyance contains more than relates to the matter ot 
the Plea, is good. 1 Nl. Rep. 72. | 

If a party pleading derives an eſtate to another, under 
which he doth not claim any thing, there, general Plcad- 
ing is ſufficient; becauſe he hath no means to know g 
ther man's title; but it is otherwife where he himiclt 
clams under it. Carth. 209. 

If one comes in by act of Jaw, the genera! allrgaticr 
will /affice ; and things ſpiritual, or where the Plea con- 
ſiſts of matter infinite, may be general'y pleaded, All 
neceſſary circumſtances implied by law need not be ex- 
preſſed in the Plea; but when any ſpecial or ſub{lantial 


matter is alleged, it thall be ſpecially anſwered ;. fo, mat- 


ters of record, where they are the foundation of the 
ſuit, or ſubſtance of the Pa. 10 Rep. 94: C., Cars 
749: Placed. 65. | 

If a thing is ſhewn in Pleading, and it is not afterwarc's 
traverſed, or averred /þecially to the contrary, it will be 
taken to be cn/z/ed. Though the confeſſion of one de- 
fendant in his F, ſtall not prejudice another. II. 
43: Heb, 64. A releaſe pleaded to an action of trelp3!s 
without ſhewing gelen it was made, ſhall be taken to be 
befure the trefpais done: And a Plea of dilcharge or giv- 
ing notice, Sc. mult ſhe how it was given. 10 K. 
Dyer 41. 
Bonds and deeds are to be pleaded with a profert bie 


curia, &c. See titles Qyer; Profert, 
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PLEADING I. z. 


That which is alleged by way of n«cement to the 
{ubſtance of the matter, need not be as certainly alleged, 
45 the ſubſtance itſelf. Vlad. 81, He who pleads in the 
negative, is not bound to plead fo exactly as he who pleads 
in the afirmative. And that which a man cannot have 
certain knowledge of, he is not bound certainly to plead. 
Platud. 33 80, 120, 129. : 

Where the matter is indifferent to he well or ill, and 
the party pleads over, the Court will intend it well. Med, 
Ca/. 136. If there be a repugnancy in Pleading, it is 
error. 2 And. 182: Jenk. Cent. 21. And a man ſhall not 
take advantage of his own wrong, by pleading, *fc, Cro. 
Fac, 588. A man cannot plead any thing afterwards 
which he might have pleaded at firſt. 10d. 318. Sur- 
pluſage ſhall never make the P/:a vicious, but where it 
is contrary to the matter before. Raym. 8. | 

Every man mult plead ſuch Plea as is proper; but that 
need not be pleaded on one fide, which will come properly 
on the other. Hob. 3, 78, 162. 

Where it is doubtful between the parties, whether a 
Pla be good or not, it cannot be determined by the Court 
on motion, but there ought to be a demurrer to the Plea; 
and on arguing thereof, the Court will judge of the Pla, 
whether good or bad: And no advantage can be had of 
double Pleading, without Hhecial demurrer. But though 
the Court is to judge of Pleading, they avill not direct 
any perſan how to plead, notwithſtanding the matter be 
diticult; for the parties muſt plead at their peril, and 


Counſel are to adviſe, Sc. Lutæv. 422. 


A Plea may be amended, if it be but in paper, and not 
entered, paying cots : If after the defendant hath pleaded, 
the plaintiff alters his declaration, the defendant may 
alter hs Plea. See title AMnendment. Falſhood in a Plea, 
if not hurtful to plaintiff, nor beneficial to defendant, | 
doth no injury; as it doth where detrimental to plaintiff, | 
Sc. 2 Lill. 297. Though if an attorney pleads a falſe 
Plea by deceit, it is againſt his oath, and he may be 
fined. 1 Salt. 515. | 


—— —— ũ (l . 


3. Ax ss ve upon Matter of Law is called a Demurrer; | 
as to which ſee this Dictionary under that title. 


An Iffue of fact is, where the fact only, and not the 
law, is diſputed. And when he that demies or traverſes 
the fact, pleaded by his antagoniſt, has tendered the iſſue, 
thus, and this he pravs may be inquired of by the 
country; or, “ and of this he puts himſelf upon the 
country; it may immediately be ſubjoined by the other 
party, ““ and the ſaid A. B. doth the like.” Which 
done, the iſſue is ſaid to be joined; both parties having 
agreed to relt the fate of the cauſe upon the truth of the 
tact in queſtion. And this iſſue of fact mult, generally 
Ipeaking, be determined, not by the Judges of the Court, 
but by ſome other method; the principal of which me— 
thods is that by the Country, fer puis, (in Latin, per 
patriam,) that 15, by Jury. Sce titles Trial ; Jury. 

During the whole of the proceedings, from the time 
0! the defendant's appearance in obedience to the King's 
it, it is neceſſary that both the parties be kept or 
0:14 in Court from day to day, till the final deter- 
mation of the ſuit, For the Court can determine no— 
ung, unleſs in the preſence of both the parties, in 
periyn or by their attornies, or upon default of one of | 
em, alter his original appearance, and a time prefixed | 


1 
; 


"FEY OR | : 8 * r 4 
rens appearance in Court again. Therefore, in the 


— — 


courſe of Pleading, if eicher party neglects to put in his 
declaration, Plea, replication, rejoinder, and the lie. 
within the times allotted by the ſtanding rules of tie 
Court, the plaintiff, if the omiſſion be his, is ſaid to be 
1non/uit, or not to follow and purſue his complaint, and 
ſhall loſe the benefit of his writ: or, if the negligence 
be on the ſide of the defendant, judgment may be had 


- againſt him, for ſuch his default. And, after iſſue or 


demurrer joined, as well as in ſome of the previous 
tages of proceeding, a day is continually given and 
entered upon the record, for the parties to appear on 
from time to time, as the exigence of the caſe may re- 
quire. The giving of this day is called the Continuancs. 
becauſe thereby the proceedings are continued withous 
interruption from one adjournment to another. If theſe 
continuances are omitted, the cauſe is thereby diſconti- 
nued, and the defendant is diſcharged fre dre, without 
a day, for this turn: for by his appearance in Court he 
has obeyed the command of the King's writ; and, un- 
leſs he be adjourned over to a day certain, he is no 
longer bound to attend upon that ſummons; but he mutt 
be warned afreſh, and the whole muſt begin 4% novo. 
See title Di/continuance of Proceſs. 

Now it may ſometimes happen, that after the de- 
fendant has pleaded, nay, even after iſſue or demurrer 
Joined, there may have ariſen ſome new matter, which 
it is proper for the defendant to plead; as, that the 
plaintiff, being a feme⸗ ſole, is ſince married, or that ſhe 
has given the defendant a releaſe, and the like: here, 
if the defendant takes advantage of this new matter, as 
early as he poſſibly can, v/z. at the day given for his 
next appearance, he is permitted to plead it in what is 
called a Plea, puis darrein continuance, Or © ſince the laſt 
adjournment.” For it would be unjuſt to exclude him 
from the benefit of this new defence, which it was not 
in his power to make when he pleaded the former, But 
it is dangerous to rely on ſuch a Plea, without due con- 
ſideration; for it confeſſes the matter which was before 


in diſpute between the parties. Cro. Elix. 49. And it 


is not allowed to be put in, if any continuance has in- 
tervened between the ariſing of this freſh matter and the 
pleading of it: for then the defendant is guilty of ne- 
glect, and is ſuppoſed to rely on the merits of his former 
Plea. Allo it is not allowed after a demurrer is deter- 
mined, or verdict given; becauſe then relief may be 
had in znother way, namely, by writ of audiza guerela. 
Cro. Jac. 646. And theſe Pleas, puis darrein continue 
ance, when brought to a demurrer in law, or iſſue of fact, 
ſhall be determined in like manner as other Pleas, | 
Demurrers, or queſtions concerning the /ficiency of 
the matters alleged in the Pleadings, are to be deter- 
mined by the Judges of the Court, upon ſolemn argu- 
ment; and to that end 2 demurrer book is made up, 
containing all the proceedings at length, which are after- 


w 


wards entered on record; and copies thereof, called 


Paper-borks, are delivered to the Judges to peruſe. The 


Record is a hiſtory of the moſt material proceedings in the 
cauſe, entered on a parchment roll, and continued down 
to the preſent time; in which mutt be fiated the original 
writ and ſummons, all the Pleadings, the declaration, 
view or ozer prayed, the imparlances, Plea, replication, 
rejainder, contiuuances, and whatever farther proceed- 
iugs have been had; all entered vcrbattm on the roll, 
and alio the iſſue o: demurrer, and joinder therein. 

3 2 Iheſe 


PLEADING I. 4. 


Theſe were formerly all written, as indeed all public 
proceedings were, in Norman or Law French, and even 
the arguments of the Counſel, and deciitons of the Court, 
were in the ſame barbarous dialect. An evident and 
ſnameful badge, it mult be owned, (ſays Black/?cre,) of 
tyranny and foreign ſervitude; being introduced under 
the auſpices of William the Norman, and his ſons. This 
continued till the reign of Eazvard III.; who, having 
employed his arms ſucceſsfully in ſubduing the Crows of 
Frence, thought it unbeſeeming the dignity of the vic- 
tors to uſe any longer the /anguage of a vanquiſhed 
country, By the Hat. 36 E. 3. c. 15, it was therefore 
_ enaRted, that, for the future, all Pleas ſhould be pleaded, 
ihewn, defended, anſwered, debated, and judged in the 
£2gliſþ tongue, but be entered and enrolled in Latin. 
The practiſers, however, being uſed to the Norman 
language, and therefore imagining they could expreſs 
their thoughts more aptly and more conciſely in that 
than in any other, ſtill continued to take their notes in 
Law French : and of courſe when thoſe notes came to be 
Publiſhed, under the denomination of Reports, they were 
Printed in that dialect. 3 Comm. c. 21. 

The learned Commentator then proceeds to ſhew the 
neceſſity, and in ſome meaſure the propriety, of theſe 
ancient law languages; and afterwards thus proceeds, in 
the hiſtory of the change of that uſed in Pleadings and 
Records : | 

This technical Latiz continued in uſe from the time of 
its firſt introduction, till the ſubverſion of our ancient 
Conſtitution under Cromwell; when, among many other 
innovations in the Law, ſome for the better and ſome for 
the worſe, the language of our records was altered and 
turned into Ergiip. But, at the Reftoration of K. 
Charles II., this novelty was no longer countenanced ; 
the practiſers finding it very difiicult to expreſs them- 
ſelves ſo conciſely or ſignificantly in any other language 
but the Latin. And thus it continued, without any 
ſenſible inconvenience, till about the year 1730, when 
it was again thought proper that the proccedings at Law 
ſhould be done into Engliſh; and it was accordingly ſo 
ordered by fat. 4 Geo. 2. c. 26. This proviſion was 
made, according to the preamble of the ſtatute, that the 
common people might have knowlege and underſtand- 
ing of what was alleged or done for and againſt them in 
the proceſs and Pleadings, the judgment and entries in 
a cauſe, Which purpoſe has, it is to be feared, not 
been very completely anſwered. On the other hand, 
tneſe inconveniences have already ariſen from the al- 
teration ; that now many clerks and attornies are hardly 
able to read, much leſs to underſtand, a record even of 
to modern a date as the reign of George I. And it has 
much enhanced the expenſe of all legal proceedings: 
for ſince the practiſers are confined (for the ſake of the 
ſtamp duties, which are thereby conſiderably increaſed) 
to write only a ſtated number of words in a ſheet; and 
as the Engii language, through the multitnde of it's 
particles, is much more verboſe than the Latin; it fol- 
lows that the number of ſheets muſt be very much aug- 
.mented by the change, The tranſlation alſo or tech- 
nical phraſes, and the names of writs and other proccſs, 
were found to be fo very ridiculous, (a writ of 2% prizs, 
guare impedit, fieri facias, habeas corpus, and the reſt, 


not being capable of an Engliſh dreſs with any degree of 


N 


ſeriouſneſs,) that in two years time it was found neceſſa 
to make a new act, fat. 6 Geo, 2. c. 14; which alloy, 
all technical words to continue in the uſual language, and 
has thereby almoſt defeated every beneficial purpoſe ot 
the former ſtatute. | 
What is ſaid of the alteration of language by %a: 
4 Geo. 2. c. 26, will hold equally ſtrong with reſpect to 
the prohibition of uſing the antient immutable ccrt- Van, 
in writing the records or other legal proceedings 
whereby the reading of any record that is fifty years vi4 
is now become the object of ſcience, and calls for the 
help of an antiquarian. Bat that branch of it, Which 
ferbids the uſe of abbreviations, ſeems to be of more 
ſolid advantage, in delivering ſuch proceedings from 
obſcurity. N 
When the ſubſtance of the Record is completed, and 
copies are delivered to the Judges, the matter of lun 
upon which the Demurrer is grounded is upon ſolemn 
argument determined by the Court, and judgment iz 
thereupon accordingly given by them. See title Demurr:y, 
An iſſue of Fact takes up more form and preparation 
to ſettle it; for here the truth of the matters alleged 
muſt be ſolemnly examined and eſtabliſhed by proper 
evidence in the channel preſcribed by law. To which 
examination of Facts, the name of Tr/a/ is uſually con- 
fined. As to which, ſee this Dict. titles Trial; Fury, &c. 
If, by the miſconduct or inadvertence of the Pleaders, 
the iſſue be joined on a fact totally immaterial, or inſut- 
ficient to determine the right; ſo that the Court, upon the 
finding, cannot know for whom judgment ought to be 
given; the Court will award a Repleader; quid parte; 
replacitent. As if, in an action on the caſe in af;/;: 
againſt an executor, he pleads that he himſelf (inſtead 
of the teſtator) made no ſuch promiſe. 2 Yertr. 196, 
So if, in an action of debt on bond, conditioned to pay 
money on or before a certain day, the defendant pleads 
payment en the day; which iſſue, if found for the plain- 
tiff, would be inconcluſive, as the money might have 
been paid before. Stra. ggg. Unleſs it appears, from the 
whole record, that nothing material can poflibly be 
pleaded in any ſhape whatſoever, and then a Repleader 
would be fruitleſs. 4 Burr. 301, 2. And, whenever a 
Repleader is granted, the Pleadings muſt begin de nov? 
at that ſtage of them, whether it be the Plea, replica- 
tion, or rejoinder, fc. wherein there appears to have 
been the firſt defect, or deviation from the regular 
courſe. Raym. 458: Salt. 579: See further title Rep/cader, 


4. IT hath been already noticed, (ſee ante 1,) that 
after the plaintiff has declared, and the defendant ap- 
peared, he may be allowed a certain time by Inparlance 
to prepare for his defence. The practical effect of ſuch 
Imparlance, and the time in all caſes allowed for the 
defendant to plead, is here to be noticed; as laid down 
in Tidd's Prack. K. B. where a vaſt number of authori- 
ties on the ſubje@ are collated and digeſted, in the tollow- 
ing ſhort and perſpicuous manner: 

After a general Imparlance, the defendant can only 
plead in bar of the action; and cannot regularly plead 
to the 7ri/ai4/on of the Court, in abatement, or a render 
and 7outs temps priſt. It is then allo too late, as has al- 
ready been hinted, to claim coniſance, cr demand oyer of 
a deed, Sc. After a ſpecial Imparlance, the defendant 


may plead in abatement, though not 40 the n, | 
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the Court. And where the deſendant pleaded a miſ- 
nomer in abatement, after an [mparlance, which was 
entered thus, © And A. B. who was arreſted by the 


name of A. C. comes, &c. ; the Court held this to be 


- tantumount to a ſpecial imparlance. After a general- 
/>:cia! Imparlance, the defendant may not only plead in 
4vaiement of the writ, bill, or count, but alſo privzlege, 
which is a Plea to the per/er of the defendant, affecting 
the /1r;/a124/0u of the Court. But he cannot plead a 
#1der and touts temps priſt, after any kind of Imparlance; 
tor, by craving time, he admits he is not ready, and ſo 
fallifies his Plea, A render mult therefore be pleaded 
before Imparlance, of the ſame term with the declara- 
tion; unleſs the declaration be delivered or filed ſo late, 
that the defendant 1s not obliged to plead to it that term : 
and then it may be pleaded, of cour/e, within the firſt 
four days incluſive of the next term, or. even after- 
wards, upon nion, as of the preceding term. See Tender. 
If the detendant plead in abatement after a general 
- Imparlance, to the juriſdiction of the Court after a pe- 
cial Imparlance, or a tender after any kind of Impar- 
lance, the plainuff may demur, or allege the Imparlance 
in his replication, by way of e/feppel; but if the plaintiff, 
inſtead of demurring, or alleging the eſtoppel, reply to 
the ſpecial matter of the Plea, the fault is cured. 
Formerly, the defendant had always an Imparlance, to 
the term next after the return of. the proceſs, unleſs the 
proceedings were by or:g:nal, upon a habeas corpus, for 
or againſt at/or/es or other privileged perſons, or againſt 
þrijeners in cuſtody of the marſhal. On proceedings by 
5 1gina!, if the action were laid in London or Middleſex, 
and the defendant appeared before the Ja return of the 
term; or if the action were laid in any other county, and 
the defendant appeared the %% return of Hilary or 
- Trinity term, or before the third return of Michaelmas 
or Eaſter term; no Imparlance was allowed, without 
conſent or ſpecial rule. So upon a habeas corpus, re- 
turnable in Michae/mas or Eaſter term, if the declaration 
were delivered before the ird return, the defendant 
was not entitled to an Imparlance. And where the pro- 
ceedings were for or againſt az7ornies or other privileged 
perſons, or againſt prijexers in cuitody of the Marſhal, 
the defendant was bound to plead, without any Impar- 
lance, the ſame term the declaration was delivered, if 
delivered four days excluiive before the end of the term. 
Afterwards, when the clauſe of ac-etiam had been intro- 
duced into the bill of Midaleſex, and other proceſs in 
treſpaſs, it became a rule, that where the cauſe of ac- 
tion was ſpecially expreſſed in the proceſs, the defendant 
ſaould not have liberty of imparling, without leave of 
the Court ; but ſhould plead within the time allowed, by 
tie courſe of the Court, to defendants ſued by original 
writ, Rule, Hil. 2 Geo. 2. And at length it was deter- 
mined, that even upon a ſpecial capias by original, the 
defendant ſhould not be obliged to plead, ſooner than 
upon a common /atizat. The former diftinttions upon 
this ſubject being thus gradaally aboliſhed, it is now 
ſettled, that where the defendant has appeared, or filed 
bail, upon any kind of proceſs, returnable the jir/ or Ve- 
cud return of any term, if the plaintiff declare in Len- 
den or Viddleſox, and the defendant live within twenty 
nules of London, the declaration ſhould be delivered or 
led ad/C/urelp, with notice to plead within for days; or 
wu caſe the plaintiff declare in any other county, or the 


defendant live above twenty miles from London, within 
eight days excluſive, after the delivery or filing thereof; 
and the defendant muſt plead accordingly, without any 
Imparlance: or in default thereof, the plaintiff may 
ſign judgment. Rule, Trin, 5 & 6 Geo. 2. (a). 

Where the defendant has not appeared, or filed bail. 
the rule is, that“ upon all proceſs returnable before the 
laſt return of any term, where no affidavit is made and 
filed of the cauſe of action, the plaintiff may file or de- 
liver the declaration de ene ze, at the return of ſuct: 
proceſs, with notice to plead in eig days excluſtfve, after 
the filing er delivery thereof;*”” Rae, Trin. 22 Geo. 3 : 
(and fee Rule, Mich. 10 Ges. 2 :) being the ſame time a3 
is allowed for the defendant to appear and fle common 
bail: and “ if the defendart do not file common bail, 
and plead within the ſaid eight days, the plaintiff, hav- 
ing filed common bail for im, may fign judgment for 
want of a Plea.”” Rule, Trin, 22 Geo. 3. But if the de- 
claration be not filed, until after the return of the pro- 
ceſs, the d2fendant has eight days to plead, from the 
time of filing it, whenever it may be. And upon all 
ſuch proceſs, <uhere an affidavit is made and filed of the 
cauſe of action, the declaration may be filed or delivered 
de bene ee, at the return of ſuch proceſs, with notice to 
plead, in four days after the filing or delivery, if the 
action be laid in London or Middleſe, and the defendant 
live within twenty miles of Lenden; and in eight days, if 
the action be laid in any other county, or the defendant 
live above twenty miles from Landen; Rule, Trin. 22 
Geo. 3: being the ſame time as is allowed for pleading, 
where the declaration is delivered or filed el. 
And, „ if the defendant put in bail, and do not plead 
within ſuch times as are reſpectively before- mentioned, 
judgment may be ſigned.“ Same Rule. But in all the 
foregoing caſes, the declaration ſhould be delivered, or 
filed, and notice thereof given, four days exclyfive before 
the end of the term ; a rule to plead duly entered ; and a 
Plea demanded, when neceſſary. Rules, Trin. 5 & 6 
Geo, 2, 6: Mich. 10 Geo. 2. Reg. 2: Trin. 22 Geo. 3. 

Where the procels is returnable the 4 return of the 
term, or where it is returnable before, but the declara- 
tion is not delivered, or filed, and notice thereof given, 
four days exclu/rve before the end of the term, the de- 
fendant is entitled to an Imparlance; and mult plead 
within the firſt four days of the next term, provided the 
declaration be delivered, or filed, and notice thereof 
given, before the efſoin-day of that term: otherwiſe, the 
defendant will be allowed to imparl to the ſubſequent 
term. Rule, Trin. 5 & 6 Geo. 2. | 

If four terms have elapſed, ſince the delivery or filing 
of the declaration, the defendant ſhall have a whole 
term's notice to plead, before judgment can be entered 
againit him. Rule, Trin. 5 & Ge. 2, 6. Unleſs the 
cauſe have been ſtayed by injun4:z or privilege z and 
the notice in ſuch caſe muſt be given before the eſſoĩn- 
day of the term: but it does not extend beyond the 
term; and therefore a rule to plead may be entered, and 
judgment ſigned, in the vacation. 

It remains to be obſerved, within what time the de- 
fendant mult plead, after changing the vexze, demanding 
over, or amending the declaration, After changing the 
vcunue, the defendant mult plead to the new action, as he 
ſhould have done in the other, without delay. Rui, 
Mich. 1654. $5. Aﬀter the delivery of er, the de- 
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ſendant ſhall have the ſame time to plead, as he had 
when he demanded it. See title Ozer. And if the 
plaintiff amend his declaration, the detendant {hall have 
rico days, exclutive of the day of amendment, to alter 
his fir Plea, or plead de nowo. Rule, Tr. 5 © Cc. 2. 
If the defendant be not ready to plead, by the expi- 
ration of the time allowed him for that purpoſe, his at- 
torney or agent ſhould take out a /mos, and ſerve it 
upon the plainuft's attorney or agent, requiring him to 
attend a judge, and thew caute why the defendant ſhould 
not have further time to plead, When the ſummons is 
taken out, and made returnable before the expiration 
ot the time for pleading, it is a ſtay of proceedings, 
pending the application : but it 1s otherwiſe, when taken 
out, or made returnable, after the expiration of the time 


tor pleading ; nor will it operate as a {tay of proceedings, 


where the object of it is collateral to the time for plead- 
ing; as, to diſcharge the defendant out of cuſtody upon 
common bail, Sc. 

The plaintiff's attorney or agent, on being ſerved 
with the ſummons, either indorſes his cooſent to an order 
being made upon it, attends the judge, or makes de- 
fault, In the latter caſe, the defendant's attorney or 
agent, after waiting an hour, ſhould take out a /ecord 
ſummons, and after that a rd (if neceſſary), which 
ſhould be reſpectively ſerved and attended as the firſt. 
And if default be made upon three ſummonſes, the 
Judge, on affidavit thereof, will make an order ex parte. 
But if any one of the ſummonſes be attended, the judge 
will make an order upon, or diſcharge it, as he ſees 
cauſe; and if he make an order for a month's time to 
plead, it is under ſtood to mean a lunar, and not a calen- 
dar, month. 

The order of a judge, for time to plead, muſt be ſerved 
in like manner as the ſummons, And it is either upon, 
or without, terms. The uſual terms are, pleading i ſuably, 
rejoining gratis, and taking rt notice of trial or in- 
quiry. And where the defendant is an executor or adimi- 
niſtrator, he mult undertake not to plead any judgment 
obtained againſt him, ſince his time for pleading was 
out; for otherwiſe he might confeſs judgments in the 
mean time, and plead them in bar to the plaintiff's de- 
mand. 

An /uable Plea is a Plea in chi to the merits, upon 
which the plaintiff may take iſſue, and go to trial. 
Therefore, a Plea in abatement is not an iſſuable Plea; 
nor a falſe Plea of judgment recovered, or other Plea 
which does not go to the merits. But a Plea of tender 
has been deemed an iſſuable Plea, and alſo a Plea of the 
ſtatute of limitations, or that a bail-bond was taken for 
eaſe and favour. As to demurrers, there is a diſtinction 
between a real and fair demurrer, and a demurrer with- 
out good cauſe : The former is an iſſuable Plea, within 
the meaning of a Judge's order; the latter is not, but 
only an evaſion of it. By rejoining gratis is meant, re- 
Joining without the common four-day rule to rejoin. 
Sbort notice of trial, in country cauſes, mult be given at 
leaft Hur days before the commiſſion-day ; one day ex- 
cluſive, and the other incluſive. Rule, Eaft. 30 Geo. 3. 
In toren cauſes, rmuo days notice ſeems to be ſufficient: 
But it is uſual to give as much more as the time will 
admit of, "the defendant, however, 15 not precluded, 


by theſe terms, from demurring to the replication, if 


there be good cauſe. Rule, Trin. 5 & © Ge, 2. 6. 


OED nn cy 


! 


Where the defendant is under a Judge's order to plead 
iſſuably, and pleads a Plea which is not ifſuable, the 
plaintiff may conſider it as a mere nullity, and fon 
judgment: and where ſeveral Plcas are pleaded, one of 
which is not iſſuable, it will vitiate all the others, But 
where it is doubtful whether the Plea be ifluable, the 
better way, in term-time, is to move the Court to (et it 
aſide. 


Of the Rule to plead, and Demand of a Plea. 


Ir a defendant be bound by rule of Court, or order 
of a Judge, to plead by a time therein limited, it is in. 
cumbent on him to do ſo; although the plaintiff do not 
enter any rule to plead, or call for a Plea. Rule, Tris, 
5&6 Geo, 2. With this exception, the plaintiff muſt 
in all caſes enter a rule to plead, whether the defendant 
have appeared or not; and where the defendant has ap- 
peared, he mult alſo demand a Plea, before he can fign 
judgment. 

The Rule to plead is the order of the Court; and may 
be emered, at any time after the delivery, or hling and 
notice of the declaration, in term, or within four days 
after; and Sunday is a day within this rule, unleſs it be 
the firſt or laſt, Anciently, there were two rules given, 
of four days cach ; the firlt, ad reſpoude undi; the ſecond, 
ad reſpondendum peremptorie, Theſe were afterwards cov- 
verted into one e/2ht-day rule; but now, © fer days 
only ſhall be allowed the defendant, from the time of 
giving any rule to one Rule, Trin. 1 Geo, 2: which 
tour days expire before, with, or after the time for 
pleading. If they expire before, the plaintiff mutt wait 
till the expiration of the time for pleading, before he can 
ſign judgment for want of a Plea: But if they expire 
with or after that time, * the plaintiff” is at liberty to 
fign his judgment, the day after the rule for pleading is 
out; the declaration having been regularly delivered o- 
filed, and the defendant or his agent being called upon 
for a Plea.” Rule, Hil, 2 Geo. 2. Reg. 3. 

When a rule to plead has been once entered, and the 
cauſe ſtands over to another term, without any further 
procceding, a new rule to plead ſhould regularly be en— 
tered in that term, to entitle the plaintiff to ſign judg- 


ment; for all judgments mult be entered the ſame term 


in which rules are given. Where the declaration is 


amended, if a rule to plead be entered the fame term the 


amendment is made, though before ſuch amendment, it 
is ſufficient; otherwiſe a new rule to plead muſt be en- 
tered, And where the plainuf, after giving a rule to 
plead, has been delayed by injunction, he may 1ign judg- 
ment after the injunction is diſſolved, without a new role, 
The Demand of Plea is a notice in writing from the 
plaintiff's attorney; and, except where the defendant is 
in cultody of the ſheriff, c. mutt be made in every caſe 
where the defendant has appeared. But before the de- 
fendant has appeared, or after the plaintiff has entered 
an appearance, or filed common bail for him, according 
to the ſtatute, or where the d-fendant is in cuſtody of 
the ſheriff, Sc. the demand of a Plea is unnecetfarv. It. 
is uſually made pending the time for pleadivg ; and the 
plaintiff cannot ſign judgment, till the expiration of 
twenty-four ho urs from the time of making it. But if 
the time for pleading be out, judgment may be ſigned 
at any time after the twenty-four hours are expired ; and 
therefore if the Plca be demanded in the morning, the 
plains 
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plaintiff is not oblige to wait until the opening of the 1 man is once fairly found not guilty upon any inditment, 


tice, in the afternoon of the following day. 


Il. Wuer a Criminal is indifted of felony, Ze. he 
ought not to be allowed to plead to the indictment till he 
holds up his hand at the bar, which is in nature of an 
appearance. Sce title Trial. 

'The Plea of a priſoner, or defenſive matter alleged by 
him on his arraignment, if he does not confeſs or ſtand 
mute, may be either a Plea to the Juriſdiction ; a Demur- 
rer; a Plea in Abatement ; a Jpecial Plea in Bar; or the 
General Iſſue. See 4 Comm. c. 26. 

Formerly there was another Plea, that of Sanctuarx, 
now abrogated ; and as to Which, ſee this Pict. title 
Sanctuary. 

The Lenefit of Clergy uſed alſo formerly to be pleaded 
before trial or conviction, and was called a Declinatory 
Pla; which was the name alſo given to that of Sanctuary. 
2 Hal. P. C. 236. But as the priſoner upon a trial has 
2 chavce to be acquitted and totally diſcharged ; and, if 
convicted of a clergyable felony, is entitled equally to his 
clergy after, as before conviction, this courſe is extremely 
diſadvantageous, and therefore the Benefit of Clergy is 

now very rarely pleaded ; but if found requiſte, is prayed 
by the Convict before judgment is paſſed upon him. See 
titles Judgment (Criminal); Clergy, Benefit of. i 

A Plea to the Jurijdifion is, where an Indictment 1s 
taken before a Court that hath no cognizance of the of- 
fence; as if a man be indicted for a rape at the Sheriff's 
tourn; or for treaſon at the Quarter-ſeſſions : in theſe or 
ſimilar caſes, he may except to the Juriſdiction of the 
Court, without anſwering at all to the crime alleged. 
2 Hal. P. C. 256. 

A Demurrer is incident to criminal cafes as well as to 
civil; fee this Did. title Demurrer d Inditments. 

A Pleain Abatement is principallyfor a m:/womer, 3 wrong 
name, or a falſe addition to the prifoner. As if Janes 
Allen, Gentleman, is indicted by the name of Jobn Hen, 
Efquire; he may plead that he has the name of Jae; 
and not of John, and that he is a Gentleman and not an 
E/quirez and if either fact is found by a Jury, then the 
indictment ſhall be abated, as writs or declarations may 
be in civil actions. See ante, I. 2. and this Dict. titles 
Avatement ; Miſnomer. | 

But, in the end, there is little advantage accruing to 
the priſoner by means of theſe dilatory Pleas ; becaule, if 
the exception be allowed, a new bill of indictment may 
be framed, according to what the priſoner in his Plea 
avers to be his true name and addition. Foy it is a rule, 
upon all Pleas in Abatement, that he, who takes advan- 
tage of a flaw, maſt at the ſame time ſhew how it may 
be amended, 


— 


_ 
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Special Pleas in Bar go to the merits of the indictment; 


and give a reaſon why the priſoner ought not to anſwer 
it at all, nor put himſelf upon his trial for the crime al- 
leged. "Theſe are of four kinds: A former J4cquittal ; 4 
former Conviction; A former Attainder, or i Paraen. There 


are many other Pleas, which may be pleaded in bar of 


an appeal; but theſe are applicable as well to aypeals as 
inchctments. See title 4ppeal 1, 

Fir/t, the Plea of anterfoits acquit, or a former acquit- 
tal, is grounded on this univerial maxim of the common 
law of England: that no man is to be brought into jeo- 
pardv ot his liſe, more than once, for the ſame offence, 


Aud hence it is allowed as a conicquence, that when a 


or other proſecution, before any Court, having competent 
Juriſdiction of the offence, he may plead ſuch acquitta! 
in bar of any ſubſequent accuſation for the ſame crime. 
Therefore an acquittal, on an appeal, is a good bar to an 
indictment on the ſame offence. And ſo alſo was an 
acquittal on an inditment a gocd bar to an appeal, by 
the Common Law: and therefore, in favour of appeals, a 
general practice was introduced, not to try any perſon on 
an indictment of homicide, till after the year and day, 
within which appeals may be brought, were paſt; by 
which time it often happened that the witneſſes died, or 
the whole was forgotten, To remedy which inconve- 
nience, the ſtatute 3 Hen. 7.c. 1, enacts, that indictments 
ſhall be procceded on, immediately, at the king's ſuit, 
tor the death of a man, without waiting for bringing an 
appeal; and that the Plea of azterfoits acquit, on an in- 
dictment, ſhall be no bar to the proſecuting of any Ap- 
peal. See title Appeal I, and, at large, 2 Hawk. P. C. c. 35. 

Secondly, the Plea of auterfoits convict, or a former con- 
viction, tor the ſame identical crime, though no judgment 
was ever given, or perhaps will be, (being ſuſpended by 
the Benefit of Clergy or other cauſes,) is a good Plea in 
bar to an indictment. And this depends upon the fame 
principle as the former; that no man ought to be twice 
brought in danger of his life for one and the ſame crime. 
Hereupon it has been held, that a conviction of man- 
ſlaughter, on an appeal or an indid ment is a bar even 
in another appeal, and much more in an indictment, of 
murder; for the fact proſecuted is the ſame in both, 
though the offences differ in colouring and in degree. 
dee 2 Hawk, P. C. c. 36.4 10, Tc. 

It is to be obſerved, that the Pleas of auterfoits arguit 
and nuterfeits cenvidt, or a former acquittal, and former 
conviction, mult be upon a proſecution for the fame iden- 
tical act and crime, 

But the caſe is otherwiſe, in the Plea of auter/2:ts at- 
t0int, or a former attaindcr ; which is a good Plea in bar, 
wicther it be for the ſame or any other felony. For 
wherever a man is attainted of felony, by judgment of 
death, either upon a verdict or confeſſion, by outlawry, 
or, heretofore, by abjuration ; and whether upon an appeal 
or an indictment; he may plead fuch attainder in bar to 
any ſubſequent indilment or appeal, for the ſame or 
for any other felony. 2 Haw#, P. C. c. 36.4 1. And 


this, becauſe, generally, ſuch proceeding on a ſecond 


proſecution cannot be to any purpoſe: for the priſoner is 
dead in law by the firſt attainder, his blood is already 
corrupted, and he hath forfeited all that he had: fo tha: 
it is abſurd and fuperfluous to endeavour to attaint him a 
ſecond time. But to this general rule however, as to 
all others, there are ſome exceptions; wherein, cant, 
ratione, ceffat er ip/a lex. As, where the former attain- 
der is reverſed for error, for then it is the ſame as if it 
had never been. And the ſame reaion holds, where the 
attainder is reverſed by Parliament, or the judgment 
vacated hy the King's pardon, with regard to felonies 
committed afterwards, Where the attainder was upon 
indictment, ſuch attamder is no bar to an appeal: for the 
prior ſentence is pardonable by the King; and if that 
might be pleaded in bar of the appeal, the King might 
in te end defeat the ſuit of the Subject, by ſuftering the 


vrior ſentence to flop the proſecution of a ſecond; and: 


” - * 1 — 238 \ 3 4 Wd * 2 2. 8 go — 
then, hen the time of appealing 15 elapſed, granting the 


ſu a 


dennduent 


P 
* ** —_ 2 , * 


Fi 


Lis 
. 
. 
4 
4 
3 
; 


* 
4 
. 
i 
z* \þ 


Fig.) 


— — 
v. 


* 


. 2 < a 
X I, £ 
* 


3 - 
— 6 3 
RR 


Pe. - 


> 
z 


m__ 
"2" 
« 


8 


ö * 


—_ 


I * + 
. 


8 
8 
4 " INS 


PLEADING Il. 


delinquent a pardon.—An attainder in felony is no bar 
to an indictment of treaſon : becaule not only the judg- 
ment and manner of death are different, but the forfeiture 
is more extenſive, and the land goes to different perſons. 
— Where a perſon, attainted of one felony, is afterwards 
indicted as principal in another, to which there are alſo 
acceſfaries, proſecuted at the ſame time; in this caſe it 
is held, that the Plea of auterfoits a!zaint is no bar, but 
he ſhall be compelled to take his trial, for the ſake of 
public juſtice: becauſe the acceſſaries to ſuch ſecond fe- 
lony cannot be convicted till after the conviction of the 


principal. Poph, 107. But ſee title Acceſury. And from | 


theſe 1aſtances it may be collected, that the Plea of auter- 
forts attaint is never good, but when a ſecond trial would 
de quite ſuperfluous. See 2 Hawk, P. C. c. 36. $110. 

Laftly, a Pardon may be pleaded in bar; as at once 
deitroying the end and purpoſe of the indictment, by re- 


mitting that puniſhment, which the proſecution is calcu- 


lated to inflict. See this DiR. title Pardon. 

Though in civil actions, when a man has his election 
what Plea in bar to make, he is concluded by that Plea, 
and cannot reſort to another if that be determined againſt 
him: (as if, on an action of debt the defendant pleads a 
general releaſe, and no ſuch releaſe can be proved, he 
cannct afterwards plead the general iſſue, 1 debet, as 
he might at firſt; for he has made his election what Plea 
to abide by, and it was his own folly to chuſe a rotten 
defence :) yet in criminal proſecutions, in favorem vitæ, 
as well upon appeal as indictment, when a priſoner's Plea 
in bar is found againſt him upon iſſue tried by a jury, or 
adjudged againſt him in point of law by the Court; ſtill 
he ſhall not be concluded or convicted thereon, but ſhall 
have judgment of re/pondeat ouſter, and may plead over to 
the felony the general iſſue, not guilty. 2 Hal. P. C. 239. 
For the law allows many Pleas, by which a priſoner may 
eſcape death; but only one Plea, in conſequence whereof 
it can be inflicted; viz. on the general i ue, after an im- 
partial examination and deciſion of the facts, by the una- 
nimous verdict of a jury. 

The general iſſue, or Plea of Not-Guilty, then, is the 
only Plea upon which the priſoner can receive his final 
judgment of death. In caſe of an indictment of felony 
or treaſon, there can be no ſpecial juſtification put in by 
way of Plea. As, on an indictment for murder, a man 
cannot plead that it was in his own defence againſt a rob- 
ber on the highway, or a burglar; but he mult plead the 
general iſſue, Not guilty, and give this ſpecial matter in 
evidence. For {beſides that theſe Pleas do in effect 
amount to the general iſſue, ſince, if true, the priſoner 
is moſt clearly not guilty,) as the facts in Treaſon are laid 
to be done proditori? et contra ligeantie ſue debitum ; and, 
in felony, that the killing was done felonice ; theſe charges, 
of a traiterous or felonious intent, are the points and 
very giſt of the indictment, and mult be anſwered direct- 
ly, by the general negative, Not Guilty; and the jury upon 
the evidence will take notice of any defenſive matter, and 
give their verdict accordingly, as effectually as if it were, 
or could be, ſpecially pleaded. So that this is, upon all 
accounts, the moſt advantageous Plea for the priſoner. 


2 Hal. P. C. 258. Thus alſo, in an indiAment for an aſ- 


ſault, if the proſecutor ſtruck firit, the defendant, is not, 
as in civil ſuits, to plead /n afjault demeſne, but the 
general iſſue, Vot-Gailiy, and give the ſpecial matter in 
evidence. | 


When the priſoner hath thus pleaded wor piles, 195 
culpabilis, or nient exlpable ; which was formerly died 40 
be abbreviated upon the minutes, thus, % (or py; | 
cal.” the clerk of the aſſiſe, or clerk of the ariaigls, 
on behalf of the Crown, replics, that the priſoner is gat 
and that he is ready to prove him fo. 'I'his is done by 
two monoſyllables . cal. pit.“ which fignifes fir, th, 


the priſoner is guilty, (cul. cuſfable, or clpabili;,) yn 
then that the King is ready to prove bim fg pr ir prey, 
Jum, or paratus verificare. By this repiication, the ©. 

2 


and the priſoner are therefore at iſſuz. 4 Comm: 335 
Mr. Chriftian, in his note on the paſſagein the Comes. 


taries, from whence the foregoing 1s abridged, remur!;. 


that the explanation of pric from preſto ſam, or porntys . 

Acare, however ingenious, is inconſiſtent both with the pr, 
ciples and practice of Special Pleading. After the erer al 
ue, or the Plea of Net guilty, there could be no replica. 
tion; the words para/us vc could not therefore poſl. 
bly have been uſed. This Picea in Latin was ertered 
thus upon the record. No inde q culpabelis, et pro bong vs 
malo ponit ſe ſuper patriam, After this the Attorney-(Gene. 
ral, the King's Coroner, or Clerk of Aliize, could only 
join iſſue by facit fimiliter, i. e. he doth the like, See the 
Appendix & 1. p. iii. at the end of 4 Con, 

Mr. Chriſtian ſuggeſts that prit was an eaſy corruption 
of pnt, written for porit (/e ſuper patriam) by the clerk ; 
as a minute that iſſue was joined; or pr might be 
converted into pr: or preſt, as it is ſometimes written, 

In confirmation of the conjecture that ri is a cor. 
ruption of pnt, it is obſervable that the Clerk of the Ar- 
raigns, immediately after the Arraignment, writes upon 
the iudictment, over the name of the priſoner, . 

But however it may have ariſen, the joining of iſſue, 
(which, though now uſually entered on the record, i» f 
otherwiſe joined in any part of the proceedings,) i-ems 
to be clearly the meaning of this obſcure expretlion; 
which has puzzled our molt ingenious etymologiſts, and 
is commonly underſtood as if the Clerk of the 4rraign:, 
immediately on Plea pleaded, had fixed an opprobrious 
name on the priſoner, by aſking him, “ Culprit how 
wilt thou be tried ?*” for immediately upon iſſue joined, 
it is inquired of the priſoner, by what trial he will make 
his innocence appear. This form has at preſent refe- 
rence to appeals and approvements only, wherein the ap- 
pellee has his choice, either to try the accuſation by bat- 
tel or by jury. But upon indictments, ſince the abolition 
of ordeal, there can be no other trial but by jury, ge 
pais, or by the country: and therefore, if the priſoner 
refuſes to put himſelf upon the inqueſt in the uſual form, 
that 1s, to anſwer that he will be tried by God and the 
Country, if a Commoner; and, if a Peer, by God and! 


Peers; (Kel. 57: St. Tr. faſſim;) the indictment, it 


in treaſon, is taken pro confefo:; aud the prifoner, in 
caſes of felony, is adjudged io ſtand mute, and, if he 
perſeveres in his obſtinacy, ſtall be convicted of the 
felony. See title Mate. 

When the priſoner has thus put himſelf upon his trial, 
the clerk anſwers, in the humane language of the Lawn, 
which always hopes that the party's innocence, rather 
than his guilt, may appear, God ſend thee a good dell. 
verance.”** And then they proceed, as ſoon as conve- 
niently may be, to the trial; as to which, ſce titles 7; 
Trial; and the references there. 5 
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PLEAS or THE SwoRD, Placita ad ęgladium.] 
Ranulph, the third Earl of Chefter, in the ſecond year of 
King Henry III. granted to his Barons of Cheſhire an 
ample charter of liberties ; Excepres placitis ad gladium 
Meum pertinentibus. Rot. Pat. in Archivis Regis infra 
caſtellum Ceſtriæ. 3 E. 4. m. 9.— The reaſon was, be- 
cauſe William the Conqueror gave the Earldom of Che/- 
ter to his kinſman Hugh, commonly called Lupus, an- 
ceftor to this Earl Ranulph, tenere ita liber? per gladium, 

eut ipſe Rex Willielmus tenuit Angliam per coronam. And 
conſonant thereto in all indictments for felony, murder, 
Se. in that county palatine, the form was anciently, 
Contra pacem Domini comitis, gladium, & dignitates ſuas, 
or Contra dignitatem gladii Ceftrix. Theſe were the 
Pleas of the dignity of the Earl of Cher. Sir Peter 
Leicefter's Hiſt. Antig. 164. Covell, 

PLEBANIA, Plebanalis eccle/ia.] A mother church, 
which has one or more ſubordinate chapels. Cowell, 

PLEBANUS, A Rural Dean; becauſe the deaneries 
were commonly afixed to the Plelanie, or chief mother 
church within ſuch a diſtrict, at firſt commonly of ten 
pariſhes : but it is inferred from divers authorities, that 
Plebanus was not the uſual title of every rural dean; but 


only of ſuch a pariſh prieſt in a large mother church, 


exempt from the juriſdiction of the Ordinary, who had 
the authority of a rural dean committed to him by the 
Archbiſhop, to whom the church was immediately ſub- 
jet. Whartoni Ang. Sacr. Pa. 1. 569: Reg. Eccl. Chriſt, 
Cantuar. MS. See title Dear. 

PLEDGE, plegius, may be derived from the Fr. 
tleige, fdeijuffor.] As pleiger aucun, i. e. fide jubere pro ali- 
40, to be ſurety for a perſon ; in the ſame fignitication 
is fl-gins uſed by Glauvil, lib. 10. c. 5, and plegiatro for 
the act of ſuretiſhip, in the interpreter of the Grand CA 
tumary of Normandy, c. 60, 89, 90: Charta de Foreſta. 
This word plegius is uſed alſo tor trankpledge ſometimes, 
as in the end of Milliam the Conqueror's laws, ſet out by 


Lambard in his Archaionom. 125, and theſe are called 


capital pledges. Kisch. 10. See 4 I. 180. 

When writs were delivered to the Sheriff to be by him 
returned into C. B. he was obliged, before the return, to 
take Pledges of proſecution, which, when the fines and 
amercements were conſiderable, were real and reſpon- 
ſible perſons, and anſwerable for thoſe amercements. 
But they being now ſo inconfiderable, there are only 
formal Pledges entered, viz. John Dee and Richard Roe. 
But there is a difference in debt and in treſpaſs ; for in 
treſpaſs the attachment of the goods is the firſt proces, 
and becauſe the defendant is thereby hurt, therefore the 
writ commands the Sheriff to take Pledges, before he 
executes the proceſs, But in debt, they begin with a 


ſummons, and ſo the defendant is not hurt in the firſt 


inſtance, therefore there is no command in the writ to 
the Sheriff to take Pledges, but unleſs he does, there is 
not a ſufficient authority from the return to warrant fur- 
ther Proceſs, unleſs Pledges are put in above, as in 
J. R. they always do on the bill. The reaſon why 
Pledges were not taken in Chancery, but committed to 
the Sheriff, was, that he, living in the county, was ſup— 
poſed to know who were ſufficient ſecurity, and being to 
levy the amerciament afterw:rd, they were to take ample 
tecurity for them. Gi/b. Hiſt. of C. B. 6, 7. Sve tit, Proceſs. 
The plaintiff's Pledges, that he ſhall proſecute his ſuit, 
* be — at any time pending the action; and the 
O. II. 


PLENAR T T. 
putting in of Pledges is row a mere form. See the Hate. 
16 C17 C. 2. c. 8 4& 5 Ann. c. 16; 5 Geo. 1. c. 13; 
under title Amendment in this Dictionary. 

PLEDGES OF GOODS for money, Oc. See titles 
Pawn; Bailment. There is alſo a Pledge in law; where 
the law, without any ſpecial agreement between parties, 
doth enable a man to keep goods in nature of a diſtreſs. 
Sc. 2 Comm. 45 2. See title Diftreſs. 

PLEDGERY or PLEGGERY, Fr. plegerie, Lat. 
plegiagium.] Suretiſhip, an undertaking or _—_— 
for. Alſo the appellant ſhail require the conſtable an 
mareſchal to deliver his pledges, and to diſcharge them 
of their Pledgery; and the conſtable and mareſchal ſha!l 
aſk leave of the King to acquit his pledges, after the 
appellant is come into his liſts, Sc. Covell, 

PLEDGING ; See Pawn ; Builment. 

PLEGIIS ACQUIETANDIS, A writ that arci- 
ently lay for a Surety, againſt him for whom he was ſurety, 
if he payed not the money at the day. F. N. B. 137. 
If the party who becomes ſurety be compelled to pay 
the money, Sc. he ſhall have his writ againſt the per- 
ſon who ought to have paid the fame, And if a man be 
ſurety for another, to pay a ſum of money, fo long as 
the principal debtor hath any thing, and is ſufficient, his 
ſoreties ſhall not be diſtrained, by the ſtatute of Magna 
Charta: if they are diſtrained, they ſhall have a ſpecial 
writ on the ftatute to diſcharge them, Magna Charta 
9 H. z. c. 8. But if the plaintiff ſue the ſureties in C. B. 
where the principal is ſufſicient to pay the debt, whether 
the ſureties may plead that, and aver that the principal 
debtor is ſufficient to pay it; or whether they ſhall have 
a writ to the Sheriff not to diſtrain in ſuch a caſe, hath 
been made a queſtion. New Nat. Br. 306. It was ad- 
judged, (Pajch. 43 Ed. 3,) that the writ de Plegiis nc- 


guictandis lieth without any ſpecialty ſhewed thereof; as 


it has been held, that a man ſhall have an action of debt 
againſt him who becometh pledge for another, upon his 
promiſe to pay the money, without any writing made of 
it. New Nat. Br. 270, 304. But notwithſtanding theſe old 
Authorities, there ſeems now little doubt, that a man may 
maintain his action againſt the ſurety, as ſoon as the cauſe 
of action accrues, without any regard to the circum- 
ſtances of the principal. And it hath been determined, 
that if a ſurety in a bond pays the debt of the principal, 
he may recover it back from the principal, in an action 
of aſſumpſit for ſo much money paid and advanced to his 
uſe. 2 Term Rep. 105. 

PLENA FORISFACTURA, A forfeiture of all 
that one hath, Sc. See Forfeiture. 

PLENARTY, The abitra@ of the adjective plenas, 
and is uſed in Common Law in matters of benefices, 
where a church is f// of an incumbent ; Party aud 
vacation, or avoidance, being direct contraries. Stauna/. 
Prerog. c. 8. f. 32: Stat. Weſtm. 2. c. 5. A clerk in- 
ducted may plead his patron's title; and, being inſti- 
tuted by the ſpace of fix months, kis patron may plead 
Plenarty againſt all common perſons. Ploxwd. 501. Inſti- 
tution by ſix months, before a writ of gare impodit 
brought, is a good Plenarty againſt a common perſon; 
but Plenar!y is no plea againſt the king, till fix months 
after induction. Co. Lit. 119, 344. Plenariy for ix 
months is not generally pleadable againſt the King, be- 
cauſe he may bring quare impedit at any time, and nu!- 
lum teripus eccurrit reg? « though, if a title devolves to the 
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PLENARTY. 


- King by lapſe, and the patron preſents his clerk by 
uſurpation, who is inſlituted and inducted, and enjoys the 
bene fice for ſix months, this is ſuch a Pi-narty as deprives 
the King of his preſentation. 2 I. 361. Aud Plenarty 
by fix months after inſtitution is a good plea againſt the 
Queen Conſort; although the claims the benefice, of the 


King's endowment. Word”s It. 160. Upon collation of 


a Biſhop by lapſe, Plenarty is not pleadable; for the col- 
lation doth not make a Pfenarty, by reaſon the Biſhop 
would be judge in his own cauſe : the biikop muſt cer- 
tify whether the church is full, or not; and his col- 
lation 1s interpreted to be no more than to ſupply 
tae cure till the patron doth preſenv; and it is for this 
cauſe a P/enarty by collation cannot be pleaded againſt 
the right patron : but, by collation, Plenarty may be a 
bar to any lapſe of the Archbiſhop, and to the King, 
though it is no bar to the right patron. 6 Rep. 50: Co. 
Litt. 344: Cro. Fac. 207. Pl-nariy or not thall be tried 
by the Biſhop's certificate, being acquired by inſtitution, 
which is a ſpiritual act; but in a guare impeait, the Ple- 
narty mult be tried by a jury. 6 Rep. 49. 

By the Common Law, where a pcerion is preſented, 
inſtituted, and inducted to a church, the church is full, 
though the perſon preſented be a layman; and ſhall not 
be void, but from the time of the deprivation of the in- 
cumbent for his incapacity. Count. Parſ, Compan. 99. 
See titles Adwow/on ; Parſon; Qare Impedit. 

PLENE ADMINIS FRAVIT. A plea pleaded by 
an executor or adminiſtrator, where they have admini— 
ſtered the deceaſed's eſtate faithfully and juſtly before the 
action brought againſt them. See title Executor VI. 1. 2. 

On Plene Adminiſtravit pleaded by an executor, if it be 
proved that he hath goods in his hands which were the 
teſtator's, he may give in evidence that he hath paid to 
the value of his own money, and need not plead it ſpe- 
cially ; for when an executor, before the action, hath paid 
the money for a debt in equal degree with that de- 
manded by plaintiff, he may plead fully admmiſtered 
generally, and give the ſpecial matter in evidence. 
2 Lil. Abr. 330. And where a teſtator, or inteſtate, 
was indebted to the executor or adminiſtrator, upon 
bond, they may plead Plene Adminiſtravit, and give their 
own bonds in evidence againſt any other bond; ſo like 
wiſe upon an indebitatus; having the privilege of pay- 


ing themſelves firſt. 1bid. Plene Adminiftravit is no 


plea, where an executor, Cc. is ſued in the debet and de- 
tinet ; becauſe he is charged for his own occupation 


i Mod. 185. And if Plene Adminiftravit be pleaded, 


omitting the words, And that he hath not goods or chat- 
telt of the teflator, nor had on the day of exhibiting the 
bill aforeſaid, or at any time afier, &c. it is bad, on a 
demurrer, and not helped by verdict, Cro. Zac, 
132: 3 Lev, 28. Where the executor, &c is to ſhew 
ſpecially, how he hath adininiſtered the goods ; vide 
Aleyn 48. 

PLIGHT, An old Engliſ word, ſignifying ſome- 
times the eſtate, with the habit and quality of the land; 
and extends to rent - charge, and to a poſſibiiity of dower. 
Co. Litt. 221, 6. TE ; 

PLONKETS, A kind of coarſe woollen cloth. See 
Hat. 1 R. 3. c. 8. : 

PLOW-ALMS, Eleemoſyna aratrales. ] Anciently 1d. 
paid ” the church for every plow-land, Mon. Angl. 
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PLURALITY. 


PLOW-BOTE, A right of tenants to take wood tg 
repair ploughs, carts, and harrows; and for making 
rakes, forks, Sc. Sec 2 Comm. 35. 

PLOW-LAND, ls the tame with a hide of land! 
and a hide or Plow-land, it is ſaid, do not contain ay 
certain quantity of acres: but a Plough- land, in reſpe& of 
repairiog the highway was ſettled at 500. a year, by the 
ſtatute 7 8 F. z. c. 29. 

_ PLOW-SILVER, In former times, was money paid 
by ſome tenants, iu lieu of ſervice to plough the lor”; 
lands. V. Jones 280. Sce titles Socage ; Tenure, 


PLURALITY, Pluralitas ] Siznifies the plural 
number; moſtly applied to ſuch clergymen who have 
more benefices than one: and Seiden mentions trialitieg 
and quadrajities, where one perſon hath three or four 
livings. Seld. Tit. Hon. 687. 

Plurality of livings is, where the ſame perſon claims tao 
or more ſpiritual preterments, with cure of fouls; in 
which caſe the firſt is void % facto, and the patron may 
preſent co it, it the clerk be not qualified by diſpen. 
ſation, &c. ; for the law enjotas r: fidence, and it is im- 
poſſible that the fame perſon can reſide in two places at 
the ſame time. Count. Par/. Compan. 94. 

By the Canon Law, no eccleſiaſtical perſon can hold 
two benefices with cure /imul & ſemel; but that upon tak- 
ing the ſecond benefice, the firſt is void: but the Pope, 
by uſurpation, did diſpenſe with that law ; and, at firR, 
every Biſhop had power to grant diſpenſations for Ply. 
ralities, till it was abrogated by a general Council, held 
anno 1273, and this conſtitution was received till the ſta- 
tute 21 H. 8. c. 13. Moor 119. 

The fat. 21 H. 8. c. 13, ordains, that if any parſon 
having one bene ice with cure, of the yearly value of 8/, 
or above, in the King's books, accepts of another's be. 
nefice with cure, and is inſtituted and inducted, then the 
firſt ſhall be void: fo that there may be a plurality 
within the ſtatute; and a Plurality by the Canon Lay, 
2 Lutso 1306. 

The power of granting diſpenſations to hold two be- 
nefices with cure, ec. is veſted in the King by the afore- 
ſaid ſtatute : and it has been adjudged, that a diſpen- 
ſation is not neceſſary for a Plurality, where the King 


preſents his chaplain to a ſecond benefice ; for ſuch a pre- 


ſentment imports a diſpenſation, which the King hath 
power to grant, as ſupreme Ordinary; but if ſach a 


chaplain be preſented to a ſecond benehice by a Subject, 


he mult have a diſpenſation, before he is inſtituted to it. 
i Salk. 161. 

The Archbiſhop's diſpenſation and King's confirma- 
tion regularly are neceſſary to hold Pluralities: and the 
ſtatute 21 H. $. c. 13, ought to be conſtrued ſtrictly, be- 
cauſe it introduces non- reſidence, and Plurality of bene- 
fices, againſt the Common Law. Fenk. Cent. 272. 

A man, by difpenſation, may hold as many benehces, 
without cure, as he can get; and likewife ſo many, with 
cure, as he can get, all of them, or all hut the laſt, being 
under the value of 8/ per annum in the King's books; if 
the perſon to be diſpenſed withal, be not incapable there- 
of. Yet if a diſpenſation is made to hold three bene- 
fices with cure, whereof the firſt is of the yearly value of 
81. the diſpenſation is void, unleſs it be in caſe of the 
King's chaplains, Sc. who may hold three benefices 


with cure, above the value of 8/. a year, where one of 


them is in the King's gift, He. 148. 


if 
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PLURALITY. 


If there be two parſons of one church, and each parſon 
path the intire cure of the pariſh, and their benefices be 
ſeverally of the value of 8“. per annuzr, if one dies and 
the other ſucceeds, this is a Flurality within the ſtatute. 
Cro. Car. 456. And though the act mentions inſtituted 
and inducted, when one is inſlituted into the ſecond 
church, the diſpenſation to hold two berefices comes too 
late; though he be afterwards inducted ; for, by inſti- 
tution, the church is full of the incumbent 4 Rep. 79. 

By the ſtatute, if the firſt benetice be of the value of 
8/. a year, or more, by the acceptance of a ſecond, it is 
actually void, to all intents: but benef zes under that 
value, being not withia the {tatute, are oaly avoidable 
by accepting a ſecond, and not void on ſuch Plurality, 
without a declaratory ſentence, Sc. Mallor. Q. Imped. 
104. In theſe caſes it hath been held, that the value of 
livings, to make Pluralities, ſhall be determined by the 
King's books in the firlt- fruits office: tnough the Court 
hath been divided, whether the value ſhould be taken as 
it was in the King's books, or according to the true 
value of the living. 2 Lutav. 1301. 

No deanery ſhall be taken, by our law, to be a benefice 
with cure, to need diſpenſation on having another bene- 
fice, Sc. 1 Leon. 316. And a parſonage and vicarage 
make not a Plurality, but are only one cure; the vicar- 
age being endowed out of the parſonage. Cro. Fac. 691. 
See further this Dictionary, titles Par/on ; Chaplain ; 
Ad veauſon. 

PLURIES, A writ that iſſues in the third place, after 
two former writs have been diſobeyed. See title Capias. 

POCKET SHERIFF, A perſon appointed by the 
King himſelf to be Sheriff who is not one of the three 
nominated in the Exchequer. See title Sheriff. 

POCKET OF WOOL. A quantity of wool, con- 
taining half a ſack. 3 I. 96. 

POISON. The killing a perſon by poiſoning was, 
heretofore, held more criminal than any other murder, 
becauſe of its ſecrecy, which prevents all defence _— 
it; whereas moſt open murders give the party killed 
ſome opportunity of reſiſtance. For this reaſon offenders, 
guilty of poiſoning any perſon, were anciently judged to 
a ſeverer puniſhment than other offenders. See 3 Nel/. 
Abr. 363. 

Richard Cole was attainted of High Treaſon, for putting 
Poiſon into a pot of pottage boiling in the Biſhop of Ro- 
cheter's kitchen, by which two perſons were poifoned ; 
and there was a particular ſtatute made for his puniſh- 
ment, Six. by the ſtatute 22 H. 8. c. 9, it was enacted, 


That hz ſhould be boiled to death. Anu 22 H. 8. Rich- 


ard Cole's caſe. Did. fee title Homicide III. 3. 

If a man perſuade another to drink a poiſonous liquor, 
under the notion of a medicine, who afterwards drinks it 
in his abſence ; or if A. intending to poiſon B. put Poiſon 
into a thing, and deliver it to D. who knows nothing of 
the matter, to be by him delivered to B. and D. inno- 
cently delivers it accordingly, in the abſence of A.; in 


this cafe the procurer of the felony is as much a prinei- 


pal, as if he had been preſent when it was done. And fo 
lixewife all thoſe ſeem to be, who are preſent when the 
Poiſon was infuſed, and privy and conſenting to the de- 
ſign; but perſons, who only abet their crime by com- 
mand, counſel, Se. and are abſent when the Portlon was 
inſuled, are acceſſaries only. 2 Yak. P. C. c. 29. F 13. 
See titles Acceg/ary 3 Homicide. 
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POLE ; ſee Perch. 

POLEIN, Was a ſhoe, ſharp or picked, and turned 
up at the toe; it firſt came in ule in the reign of Milliam 
Rufus, and by degrees became of that length, that in 
Richard the Second's time they were tied up to the 
knees with gold or filver chains: they were reſtrained 
Anno 4 Ed. 4, but not wholly laid aſide till the reign ot 
Hen. VIII. See Malnſ. in Vit. Wil. 2. 


POLICE, not improbably from II, a city. ] The term 
public Police and Economy is applied by Black/tone to 
ſignify the due regulation and domeſtic order of the 
kingdom ; but is more generally applied to the internal 
regulations of large cities and towns, particularly of the 
Metropolis, whereby the individuals of the State, generally 
ipeaking, or of any town or city within itſelf, hike mem- 
bers of a well governed family, are bound to conform 
their general behaviour to the rules of propricty, good 
neighbourhood, and good manners; and to be decent, 
induttrious, and inoffenſive in their reipeQtve ſituations. 
See 4 Comm. c. 13. p. 162. 


The Police of the Metropolis (ſays an Author who bas 
written on chis ſubject with great accuracy and after 
much reſearch) is a ſyſtem highly intereiting to be un- 
derſtood: but a vaſt proportion of thoſe who reſide in the 
capital, as well as the multitude of ſtrangers who reſort 
to it, have no accurate idea of the principles of organita= 
tion, which move ſo complicated a machine: eſtabliſhing 
thoſe conveniences and accommodations, and preſerving 
that regularity which prevails, in the particular branches 
of Police, which may be denominated Municipal Regula- 
tions. Theſe relate to paving, watching, lighting, clean- 
ing, and removing nuſances ; furniſhing water ; the mode 
of building haes ; the ſyſtem eſtabliſhed for extinguiſhing 
fires; and tor regulating coaches, carts, and carriages ; 
with a variety of other uſeful improvements tending to 
the comfort” and convenience of the inhabitants. See 
A Treatiſe on the Police of the Metrapolis, 8vo. 1796. 
Lo adminiſter that branch of the Police which is 
connected with the prevention and ſuppreſſion of crimes 
twenty-ſix Magiſtrates, namely, the Lord Mayor and 
Aldermen, fit in rotation every forenoon, and take cog- 
nizance of all complaints within the ancient juriidiction 
of the city of Landon. See this Dictionary, title London. 

For every other part of the Metropolis, twenty-four 
ſtipendiary Magiltrates are appointed; zhree at Bowe 

rect, under a juriſdiction long eſtabliſhed ; and ruentye 
one, by fat. 32 Geo, 3. c. 53+ (generally called the Police- 
AZ), Theſe twenty-one have ſeven different offices or 
Courts of Juſtice aſſigned them, at convenient diſtances, 
in I eftminſter, Middit)ex, and Surry; where they ſit 
every day, (Sundays excepted,) hoth in the morning and 
evening, for the purp«ſe of executing thoſe multifarious 
duties connected with the office of a juſtice of Peace, 
which occur in large ſocieties, This inſtitution was 
ſuggeſted to the Legiſlature in conſequence of the preſ- 
ſure felt by the public from the want of ſome repular 
tribunals, where the ſyſtem ſhould be uniform, and 
where the purity of Magiſtrates, and their :egular atten- 
dance, might inſure to the lower orders of the People, 
the adjuſtment of their differences, at the lea? puſhble 
expence ; and the aſſiſtance of gratuitous advice in every 
diculty, as well as official aid, in all cafes within the 
ſphere of the Magittrate. f 
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The duty of theſe ſtipendiary Magiſtrates (in conjune- 
tion with the county Magittrates) extends allo to ſeveral 
judicial proceedings, where, in various inſtances, they 
are empowered and required to hear and determine of- 
fences in a ſamitiary way; particularly in cafes relating 
to the cſoms and exciſe; game-laws; pawnbrokers ; la- 


* bourers; and afpren'ices, &c. hey act miniſterially in 


licenſing and regulating public-houſes ; puniſhing va- 
grants; removing the poor, &c. &c. And examine into 
complaints in c:1minal caſes, capital and others, for the 
Purpoſe of feuding them to ſuperior tribunals for trial. 
Theſe extenſive duties, and others, which it is to be 
wiſhed theſe Magiſtrates could perform towards the pre- 
vention of crimes, the Author of the above Treatiſe thinks 


would be much facilitated, by the eſtabliſhment of a 


fund, from whence to beſtow rewards on conſtables and 
others for detecting, and on accomplices for diſcovering, 
offenders, 

The following abſtrat of the Civil Municipal Regu- 
[ations of the Police of the Metropolis above alluded to, 
and the various ſtatutes by which they are regulated, is 
extracted, and corrected from the ſame Author: 

The Metropolis having by degrees been extended ſo 
far beyond its ancient limits, every pariſh, hamlet, li- 
berty, or precinct, now contiguous to the cities of Lon- 
den and Weſtminſter, may be conſidered as a ſeparate mu- 


nicipality ; where the inhabitants regulate the Police of 


their reſpective diſtricts, raiſe money for paving the 
fireets, and aſſeſs the houſeho!ders for the intereſt 
thereof, as well as for the annual expence of watching, 
cleanſing, and removing nuſances and annoyances. 
Theſe funds, as well as the execution of the powers of 


the different ſtatutes creating them, (excepiing where 


the interference of Magiſtrates is neceſſary,) are placed 
in the hands of truſees; of whom, in many inſtances, 
the Churchwardens or parith ofiicers, for the time being, 
are members ex cis; and, by theſe different bodies, all 
matters relating to the immediate ſafety, comfort, and 
convenience of the Inhabitants, are managed and regu- 
tated ; under the proviſions of ſtatutes made in the Jait 
and preſent reign, as well public as private, applica- 
ble to the Metropolis in general, and to the various pa- 
riſhes, hamlets, and liberties in particular; former ſta- 
tutes for theſe purpoſes having been found inadequate. 
The fat. 10 Geo, 2. c. 22, eſtabliſhed a ſyſtem for 
paving, lighting, cleanſing, and watching the city of 
London; but the ſtatute which removed figns and fign- 
poſts, balconies, ſpouts, gutters, and thoſe other en- 
croachments and annoyances which were felt as griev- 
ances by the Inhabitants, did not paſs till the year 1771, 
The fat. 11 Geo. 3. c. 29, contains a complete and maſ- 
terly ſyſtem of that branch of the Police which is con- 
nected with Municipal Regulations; and may be con- 
fidered as a model for every large city in the Empire. 
This ſtatute extends to every cbſtruction by carts and 


czrriapes, and provides a remedy for all nuſances which 


can prove, in any reſpect, offenſive to the inhabitants; 
and ſpecial Commiffioners, called Commiſſioners of 
Sewers, are appointed to enſure a regular execution. 
This ſtatute is improved by fat. 33 Gee. 3. c. 75; by 
which the power of the Commiſſioners is increaſed, and 
ſome nuſances, ariſing from butchers, duſtmen, &c. fur- 
ther provided againſt, 


POLICE, 


In the city and liberty of H/min/ter alſo many new 
and uſeful Municipal Regulations have been made within 


the preſent century. "The fats. 27 Flix. and 16 Car. , 
(private acts,) divided the city and liberties into twelve 


wards, and appointed twelve burgeſſes to regulate the 
Police of each ward; who, with the Dean or High Steward 
of Wetmir/ter, were authorized io govern this diſtrict of 
the Metropolis. | 

The fat. 29 Ceo. 2. c. 25, enabled the Dean or his 
High Steward to chooſe eighty conſtables in a court-leet ; 
and the ſame aQ authorized the appointment of an An. 
noyance- Jury of forty-eight Inhabitants, to examine 
weights and meaſures, and to make preſentments of 
every public nuſance either in the city or liberty. The 
fat. 31 Geo. 2. cc. 17, 25, improved the former ſtatute, 
and allowed a free market to be held in Weſtminfter, 
The fat. 2 Geo. 3. c. 21, amended by fat, 3 Geo. 3. c. 23, 
extended and improved the Syſtem for paving, cleanſing, 
lighting, and watching the city and liberty, by includ. 
ing ſix other adjoining pariſhes and liberties in Mid. 
dleſex. The flats. 5 Geo, 3 cc. 13, 50; 11 Geo. 3. c. 22; 
and particularly 14 Geo. 3. c. go, for regulating the 
nightly watch and conſtables, made further improve- 
ments in the general Syſtem ; by which thoſe branches of 
Police in Veſtminſter are at preſent regulated. 

In the Borough of S:uthwwark alſo, the ſame Syſtem lis 
been purſued: the fats. 23 Geo. 2. c. 9; 6 Ge. 3. 
c. 24, having eſtabliſhed a Syſtem of Regulation appli. 
cable to this diſtrict of the Metropolis; relative to mar- 
kets, hackney coach ſtands, paving, cleanſing, light- 
ing, watching, marking ſtreets, and numbering houſes ; 
and placing the whole under the management of Com- 
miſſioners. a 

In contemplating the great leading features of Muni- 
cipal Regulation, nothing places Exgland in a fiteation ſo 
ſuperior to moſt others, with regard to cleanlinels, as the 
Syſtem of the Sexvers ; under the management of ſpecial 
Commiſſioners in different parts of the kingdom; intro» 
duced ſo early as by „at. 5 H. 6. c. 5 ; and organized by 
flats. 6 H. 8. c. 10: 23 H. 8 c. 5: 25 II. 8. c. 10; after- 
wards improved by fats. 3 & 4 E. 6. c. 8: 1 Mary 


ff. 3. c. 11: 13 Eliz.c.g: 3 Jac. I. c. 14: 7 Ann. c. 10. 


Sce this Dictionary, title Sexwer's. 

Sewers being early introduced into the Metropolis, as 
well as other cities and towns, in conſequence of the ge- 
neral Syſtem, every offenſive nuſance was removed 
through this medium; and the Inhabitants early accul- 
tomed to the advantages and comforts of clezolineis, 

Another feature, ſtrongly marking the wiſdom and 
attention of our anceſtors, was the introduction of a, 
for the ſupply of the Metropolis, in the reign of King 
James I. in 1604. The improvements which have been 
liince made, in extending the ſupplics, by means of the 
New River, and alſo by the acceſſion of the Thames 


water, through the medium of the Lendon- bridge, Chelſea, 


York. Buildings, Shadwell, and other water-works, it 16 
not neceflary to detail. 

The „at. 9 fun, c. 23, firſt eſtabliſhed the regola- 
tions with regard to hackney-coaches and chairs, Walch 
have been improved and extended by ſeveral ſublequen! 
ſtatutes; ſee title Coach: and „at. 33 Gee. 3. c. 75. 15 


— iq, which enlarges the power of the Magiſtrates 4 
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the city of Londen, to compel the appearance of hackney 
coachmen reſiding out of their immediate juriſdiction, 
Carts and other carriages have alfo been regulated by 
different ſtatutes, vi. Hats. 1 Geo. 1. . 2. e 57: 18 
Geo. 1. c. 33: 24 Geo. 1. c. 43: 30 Geo. 2. c. 22 
7 Geo. 3. c. 44 24 Geo. 3. K. 2. c. 273 which contain 
a very complete Sykem relative to this branch of Police: 


by virtue of which, all complaints ariſiag from offences 


under theſe acts are cognizable by the Magiſtrates in 2 
ary way. 
The eng? Geo. 3. c. 65, eſtabliſhed an improved 
Syſtem with regard to gvatermen plying on the river 
Thames, The Lord Mayor and Aldermen are em- 
powered to make rules and orders for their government; 
and, with the Recorder of the city, and Juſtices of the 
Peace of the reſpective counties and places next adjoin- 
ing to the Thames, between Gravęſend and Minder, have 
power, within thoſe diſtricts, to put in execution not only 


the /azvs, but alfo the rules and orders, relative to ſuch. 


watermen: ſuch rules and orders to be from time to 
time ſent to the public office in the Metropolis, and to 
the clerks of the peace of the counties joining the 
Thames, within thirty days after they are made or altered, 


The Magiſtrates have power given them to fine water- 


men for extortion and miſbehaviour; and perſons re- 
fuſing to pay the legel fares may be compelled io to do 


with all charges, or be impriſoned for a month; and 
perſons giving watermen a fictitious name or place of | 


abode {hall forfeit 5/. Key | 

Oſtences relative to the driving of cattle improperly, 
uſually termed Bullock-hunting, are allo determinable 
by the Magiſtrates in the ſame ſummary way, under 
the. authority of t. 21 Geo. 3. c. 07; by which every 
perſon is authorized to ſeize delinquents guilty of this 
very dangerous offence. ; 

The la? great feature of uſeful Police to be here men- 
tioned, conſiſts in tne excellent Regulations relative to 
buildings, projections, and res: firſt adopted after the fire 
of Londa in 1666, and extended ard improved by ſeveral 
. fatutes from that time down to the fat. 14 Geo. 3. c. 78. 
This flatute repeals all former acts, and beſides regulat- 
jag the mode of building houſes in future, ſo as to Ten- 
cer them ornamental, coinmodious, and ſecure againft 
the accidents of fire, eſtabliſhed other uſeful rules for 
the prevention of this dreadful calamity ; by rendering 
it incumbent on the churchwardens to provide engines 
and ladders ; to fix fire plugs at convenient diſtances on 
all the main pipes in the pariſh ; to fix a mark in the 
fireet where they are to be found, and where there is a 
Key ready to open the plugs: rewards are alſo payable to 
perſops bringing the engines to a fire. See this Dic- 
tionary, title Fire, | 

Phele outlines will explain, in ſome meaſure, by what 
means the Syſtem of the Police, in moſt of its great 
teatures, is conducted in the Metropolis: to which it may 
be neceſſary to add, that the Beadles of each pariſh are 
tae proper perſons to convey informations, in caſe of 
any 3-convenience or nuſance, by which a ſtranger may 
have it removed. The City and Police Magiltrates, in 
their reſpective Courts, if not immediately authorized 
to remedy the wrong complained of, will point out how 
it may be effected. 

It 1» however carneſtly to be wiſhed, that one general 
act, comprchending the whole of the Regulations made 
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for the city of Londen, ſo far as they will apply, could 
be extended to every part of the Metropolis and its 
ſuburbs ; that a perfect uniformity might prevail in the 
penalties and punithments for the ſeveral offences, againſt 
the comfort and convenience of the Inhabitants, 


POLICY OF ASSURANCE, or Inſurance, from the 


Ital. Poliza, i. e. ſebedula & ofecuratio. ] An inſtrument 


— 
- 


entered into by inſurers of ſhips and merchandiſe, Sc. to. 
' merchants, cbligatory, for the payment of the ſum in- 


ſured, in cafe of loſs. Merch. Dict. See title Iaſarauce. 


POLLARDS, or Pcllengers. Such trees as have been 


ufually cropped, therefore diſtinguiſned from timber- 


trees. Ploxwd, 469. 


POLL. A deed-poll is diſtinguiſhed from one in- 


dented, the latter being polled or ſhaved quite even, 


See Deed. 

POLLS. Where one or more jurors are excepted 
againit, it is called a challenge to the Polls. Co. Lit. 156. 
See title Fury. 

POLYGAMY, Pe/rgamia.] The having a plurality 
of wives or huſbands at once. See title Bigamy ; To which 
is here to be added, that by Hat. 35 Geo. 3. c. 67, per- 
ſons convicted of Bigamy, are made ſubject to the pe- 
nalty inflicted on Larcery, i. e. tranſportation, Sc. 

PONDUS, Poundage ; which duty, with that of ton- 
nage, was anciently paid to the King according to tie 
weight and meaſure of merchants goods. Covell, 


PONDUS REGIS, The ſtandard weight appointed 


by our ancient Kings. And what we now call Troy 


[Fcight, was this Pendus Regis, or Le Rey Weight, with 
the icales in iibrig: whereas the aver du pots was the 
fuller weight, with a declining ſcale, Cowell, See titles 
Troy Weight ; Weights. 

PONE, A writ whereby a cauſe depending in the 
county, or Scher inferior Court, is removed into the 
Common Peas: ind ſometimes into the King's Bench: 
as uhen a reg vin is fuea by writ out of Chancery, Oc. 
then if the plar.aff or deiendant will remove that plea 
out of the couniy-court into C. B. or K. B. it is done 
by Pore. F. N. B. 4, 69: 2 I, 3-9 The writ Pere lie 


to remove act ons of debt, and of detinue, writ of right, 


of nuſance, Tc. New Nat B. R. 
A Pone to remove cau sis of this form: Pur at he 


petition of A. B. before cur Juſtices at Weſtminſter, the day 


&C. the »lca which is in your Court by our evrit, betzveem 


the ſaid A. B. and C. D. / &c. ana ſummon the ſaid C. 


that be te then there to anver the ſaid A. Sc. This form 
is on'y applicable to the Common Pleas ; but if the 
writ of Pone be to remove a cauſe into X. B. it ſhould 


be worded thus: Por at the petition of, Sc. before 


us, ewhereſoever, &c. the plea, &. 
Pone is alio a writ willing the Sheriff to ſummon the 
defendant to appear and aniwer the plaintiff's ſuit on his 


putting in ſureties to proſecute: it is fo called from the 


words of the writ, Pore fer wadium & jaives plegios ; 


Pur, by gage and ſafe pledges, A. B. the defendant.?? 
This is a writ not tituing out of Chancery, but out of 
the Court of Common t'eas, being grounded on the 
non-appearance of the defenc:nt, at the return of the 
original writ: and thereby the Sheriff is commanded to 
attach him, by taking gave. chat is, certain of his goods, 
which he ſhall forfeit 1t he doth not appear; or by mak- 
ing him find ſafe pledges or ſareties, who ſhall be 

amerced 
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amerced in caſe of his non-appearance. Finch, L. 345 
Ld. Raym. 278: Valt. Sher. c. 32, See title Proceſs. 

This is alſo the ft and immediate proceſs, without 
any previous ſummons, upon actions of treſpaſs vi et 
armis, or for other injuries which, though not forcible, 
are yet treſpaſſes againſt the peace, as deceit and conſpi- 
racy; Where the violence of the wrong requires a more 
ſpeedy remedy; and therefore the original writ com- 
mands the defendant to be at once attached without any 
precedent warning. 3 Comm. c. 19. P. 280, cites Finch. 
L. 305, 351. See title Original. 

PONENDIS IN ASSlSiS, A writ granted by the 
ſtarute of V elm. 2. 13 E. 1. H. 1. c. 38; which ſtatute 
ſhews what perſons ſheriffs ought to impanel upon aſſiſes 
and juries, Reg. Orig. 175: F N. B. 165. See title Fury. 

PONENDUM IN BALLIUM, A writ com- 
manding that a priſoner be bailed in caſes bailable. 
Reg Orig 133. 

PONENDUM SIGILLUM AD EXCEPTIONEM, 
A writ by which juſtices are required to put their ſeals to 
exceptions, exhibited by defendant againlt the plainuff's 
evidence, verdict, or other proceedings before them, ac- 


cording to the ſtatute Vm. 2. 13 E. 1. fl. 1. c. 31. 


See title Bill Exceptions. 
PONE PER VAD UM; See Pore. 
PONTAGE, FPentagium ] A contribution towards 
the maintenance, or re-edifying bridges. Stat M ef. 2. 
c. 25. It may alſo fignify toll taken to this purpole of thoſe 
who pals over bridges. Stats. i Hen 8 c 9 : 22 Hen. 8. 


c. 5: 39 Eliz. c.25. Sce Trinoda Neceſſitas. 


PON U'IBUS REPARANDIS. A writ directed to 
the Sheriff, &c. requ ring him to charge one or more, to 
repair a bridge, to whom it belongeth. Reg. Orig. 153. 
See Peuntage. 


POOR. 


PAurER] A poor perſon, who is a burden and charge 
upon a pariſh, 

The Poor our Law takes notice of are, 1ſt, Poor by 
impotency and defect; as the aged or decrepid tatherleſs 
or motherleſs; Poor under ſickneſs, and perſons who are 
Idiots, Lunaticks, lame, blird, &c. theſe the Overſeers of 
h e Poor are to provide for. 

2dly, Poor by caſualty; ſuch as Nouſe keepers, de- 
cayed or ruined by unavoidable misfortunes: poor perſons 
overcharged with children ; labourers diſabled ; and theſ-, 
having ability, are to be ſet to work; but if not able to 
work, they are to be relieved with money. 

zuly, Poor by prodigality and debauchery, alſo called 
thriftleſ- Poor; as idle ſlochful perſons, pilferers, vaga- 
bonds, trumpets, &c. who are to be ſent to the Houſc of 
Correction, and be put to hard labour, to maintain them- 
ſelves; or work is to be provided for them, that they do 
not periſh for want; and if they become impotent by 
ſickneſs, or if their work will not maintain them, there 
muſt be an allowance by the Overſeers of the Poor for 
their ſupport. Dalt c. 73. / 35. 

The Law not only regards lite and member, and pro- 
tects every man in the enjoyment of them, but alſo fur- 


niſhes him with every thing neceſſary tor their ſupport. 


For there is no man ſo indigent or wretched, but he 
may demand a ſupply ſufficient to ail the neceſſities of 


lite, from the more opulent part of the community, by 


POOR, 


means of the ſeveral ſtatutes enacted for relief of the 
Poor. 1 Comm. 131. 

The Poor of England, till the time of Henry VIII 
ſubſiſted entirely upon private benevolence and the cha. 
rity of well-diſpoſed Chriſtians: and the Poor in Irelaud 
have, to this day, no relief except from private charity.— 
By an ancient ſtatute, 23 E. 3. c. 7, it was enacted, that 
none ſhould give alms to a beggar able to work. —It ap- 
pears by the Mirror, that at the Common Law the Poor 


and the pariſhioners ; ſo that none of them die for ge. 
fault of ſuſtenance.” Mirr. c. 1 $ 3.—And by far, 1; 
N. 2. c. 6: 4 H. 4. c. 12, impropriators were oblige: to 
diſtribute a yearly ſum to the poor pariſhioners : ànd to 
keep hoſpitality. (See titles Parſon ; Appropriaters. ) - By 
Hats. 12 R. 2. c. 7: 19 H. 7. c. 12, the Poor were di. 
rected to abide in the cities and towns wherein they were 
born, or ſuch whercin they had dwelt for three years ; 


ments, 

No compulſory method, however, was marked out for 
the relief ot the Poor, till the at 27 H. 8. c. 25; under 
which, proviſion was ordered to be made for the impotent 
Poor. Before that time, the Monalteries were their prin. 
Cipal reſource; and among other bad effects, which attend. 
ed thele inſtitutions, it was not perhaps one of the lead, 
(though frequently eſteemed quite otherwiſe,) that they 
ſupported and fed a very numerous and very idle Poor; 
whole ſuſtenance depended upon what was daily diſtri- 
buted in alms at the gates of the Religious Houles, But, 
upon the total diflolution of theſe, the inconvenience of 
thus encouraging the Poor in habits o“ indolence ard 
beggary, was quickly felt throughout the kingdom; and 
abundance of ſtatutes were made in the reign of King 
Henry VIII. and his children, for providing for the Poor 
and impotent; which, the preambles to ſome of them 
recite, had of late years greatly increaſed. Theſe Poor 

were principally of two forts ; fick and impotent, and 
therefore unab e to work; idle aud ſturdy, and therefore 
able, but not willing to exerciſe any honeſt employment, 
To provide, in ſome meaſure, for both of thele, in and 
about the Metropolis, Edward V1: founded three Royal 
Hoſpitals ; Chrif's and Sr. Thomas's, for relief of the 
impotent, through intancy or ſickneſs ; and Bridenvell, 
for the pumſhment and employ ment of the vigorous and 
idle. But theſe were far from being ſufficient for the 
care of the Poor throughout tne Kingdom at large: ard 
therefore, after many other fruitlels experiments, by fat. 
43 Eliz. c. 2, Overſeers of the Poer were appointed in 
every pariſh; whoſe office and duty are principally 
theſe : , to raiſe competent ſums for the nec: fjary 
relief of the Poor, impotent, old, blind, and ſuch other 
being poor, and not able to work, and them only; and, 
ſecondly, to provide work tor ſuch as are able and can 
not otherwiſe get employment: but this latter pert of 
their duty, which, according to the wiſe regulations of 
that ſalutary ftatute, ſhuuld go hand in hand with the 
other, is now molt ſhametvily neglected. 1 Comm. c 9: 


PP: 359» 360. 
The Learned Commentator then proceeds to {tate the 


the original purpole of the Por Laws, by accumulating 
all the Poor in one Workhuulc ; a practice winch ue 
| condemue 


were to be“ ſuſtained by parſons, rectors of the church, 


which ſeems to be the firſt rudiment of pariſh ſettle, 


evils wilng from what, he co ſiders as, a deviation from 
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condemns as deſtructive of the induſlry and domeſtic | 
haopineſs of tie Poor. He alſo reprobates the ſub-di- 
viſion of pariſhes ; the plan of confining the Poor to their 
relpective diſtricts; and the laws paſſed ſince the Reſtor- 
ation; as having given birth to the intricacy of our 
Poor Laws, by multiplying and rendering more eaſy 
the methods of gaining ſettlements: and, in conſequence, 
creating an infinity of expenſive Law-ſuits between con- 
tenling . neighbourhoods, concerning thoſe ſettlements 
aud removals, He then proceeds to [tate the general 
heads of the Law relative to the ſettlement of the Poor ; 
which, he truly obſeries, by the reſolutions of the Courts 
of Juſtice thereon, within a century paſt, are branched 
into a great variety. And yet, he concludes, notwith- 
ſtanding the pains that have been taken about theſe 
Laws, they fill remain very imperſect, and inadequate to 
the purpoſes they are deſigned for : a fate that has ge- 
nerally attended molt of our ſtatute Laws, where they 
have not the foundation of the Common Law to build 
upon, When the Shires, the Hundreds, and the Tithings 
were kept in the ſame admirable order in which they 
were diſpoſed by the great Ard, there were no per- 
ſons idle, conſæquently, none but the impotent that needed 
relief: and the fat 43 Elix. c. 2, ſeems entirely founded 
on the ſame principle. But when this excellent ſcheme 
was neglected and departed from, we cannot but obſerve, 
with concern, what miſerable ſhifts and lame expedients 
have from tine to t.me been adopted, in order to patch 
up the flaws occaſioned by this neglect. There is not a 
more neceſſary or certain maxim, in the frame and con- 
ſtitution of Society, than that every individual muſt con- 
tribute his ſhare, in order to the well being of the Com- 
munity : and ſurely they muſt be very deficient in ſound 
policy, who ſuffer one half of a pariſh to continue idle, 
diſſolute, and unemployed ; and, at length, are amazed 
to find that the indultry of the other half is not able to 
maintain the whole“ 1 Comm. c.g ad finem. 

After reading the foregoing obſervations, it may ſeem 
a hopeleſs, and almoſt an uſeleſs, taſæ, to enter into any 
detail of the Poor L1ws. This has, however, been here 
attempted : the ſource from which the following Abridg- 
ment has been chiefly drawn, is Mr. Conſt's enlarged 
and valuable edition of Bot?'s Poor ' Laws; to which, 
aud Burn's Fuftice, title Poor, the ſtudious Inquirer into 
_ particulars ſhould refer. Since the publication of thoſe 
works, two ſtatutes have been paſſed, which, in ſome mea- 
ſure, obviate ſeveral objections of the Learned Commen- 
tator, and of other writers, to the policy of ſome parts 
of this Law. — Theſe are introduced under the proper di- 
viſions of the Subject; which ſeems molt conveniently to 
arrange itſelf in the following manner: 


I. Of OvrasEERS OF THE Poor. 
1. Their Appointment. 
2. Their Accounts. 
3. Their Indemnity and Puniſhment, 
II. Of Poos-Rarzs. | 
1. What Perſons and Property are liable to. 
2. The Manner and Purpoſe of raiſing them. 
3. Of Appeals againſt them. 
4. How to be levied; and of rating in Aid, 


— 


ſo carefully and accurately gone over,the whole ſubj ect. 
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III. 1. Of relieving and maintaining the Poor, 
2. Of Relations maintaining each other. 


IV. Of the SETTLEMENTS of Poor People, 
I. By Birth, 
2. By Parentage. 
3. By Marriage. 
4. By Refidence, in particular Caſes, 
5- By renting a Tenement. 
6. By Payment of public T axes. 


7. By ſerving an Office. 
8. By Hiring and Service. 


9. By Apprenticeſhip. 
10. H Eftate. 


V. Of Certificates. 
VI. Of the Removal of Poor Perſons, 


I. 1. Tye ChURCHWaARDENS of every pariſh, and 
four, three, or two ſubſtantial houſeholders there, ſhall be 
nominated yearly in Eaftsr-Week, or within a month 
after Eafter, under the hands and ſeals of two Juſtices of 
the County, to be Over/eers of the Poor of that pariſh. 
Stat. 43 Elix c. 2 81. 

In the counties of Lancaſpire, and others ſpecified, 
and many (any) other counties, «here, by reaſon of the 
largeneſs of the pariſhes, they (the pariſhes) cannot reap 
the benefit of the ſaid far. 43 Ez. c. 2, two, or more 
Overſeers ſhall be yearly choſen and appointed, accord- 
ing to the directions of the ſaid fat. 43 Elix. within 
every townſhip or village within ſuch county. Szat. 13 
S 14 Cor. 2. c 12. F 21. — This fature extends to 
towns and villages, in extra parochial places, as well as 
within pariſhes ; and, by an equitable conſtruction, to all 
counties, though not named in the ſtatute, 

If any Overſeer ſo appointed ſhall die, or remove from 
the place, or become intolvent before the expiration of 
his office, two Juſtices, on oath made thereut, may ap- 
point another in his ſtead, until new Overſeers are ap- 
pointed. Stat. 17 Gee. 2. c. 48. \ 3. | 
The Mayor and Magittrates of every city, being Juſ- 
tices of the Peace, ſhall have the ſame amhority, witnin 
their reſpective juriſdictions, as is given to two or more 
Juſtices of the Peace. Sat. 43 ESE. c. 2.4 8. If any 
pariſh kappen to extend into more counties than one, or 
part to lie within a city, and part without, the Magiſtrates 
of the city and Juſtices of the County ſhall only inter. 
meddle in ſo much of the pariſh as lies within their ſe- 


veral juriſdictions reſpectively; but the Churchwardens 


and Overſeers of ſuch pariſh ſhall nevertheleſs duly exe- 
cute their ofiice, withoutdividing themſelves, in all places 
within the ſaid pariſh. 59. If, in any place, there be no 
nomination of Overſeers, every Magiltrate in the di- 
viſion, and every Mayor, Alderman, and head officer of 
the Corporation, where the default ſhall happen, ſhall 
forfeit 5/7. F 10. 

In flating the determinations which have been made 
by the Courts, in explanation of the above ftatutes, and 
the ſeveral others hereafter referred to, it would be too 
minute a labour to quote every authority. Mr. Conſt, as 
well as Mr. Juſtice Harn, and his Continuators, havin 


a 


PF 


POOR I. 1. 


an abridgment of the deciſions related by them muſt, in 
the firſt inſtance, be conſidered as ſufficient. When it is 
neceſſary to examine more minutely, recourſe muſt be 
had to thoſe Authors; and to the caſes which they have 
given ſo much at length, as generally to preclude the 
neceſſity of conſulting any other Reports. 3 

The Appointment mult expreſsly itate, that the perſons 
named in it are appointed © Overſeers of the Poor.“ It 
muſt alſo ſtate, that they are ſubſtantial houſeholders 
there,“ that is, within the pariſh; and the county in 
which the pariſh lies muſt be named. An appointment 
to a precin is not good; but an appointment to a 
hamlet is: the appointment need not [tate the Juſtices to 
be of the diviſion ; or that one of the Jultices is of the 
Quorum. Stat. 26 Geo. 2. c. 27. 

All perſons, of whatever age or ſex, are primd facie 
liable to ferve, unleſs they can ſhew ſome legal excmp- 
tion to except them out of it. Thus it is ſaid, that all 
Peers of the Realm, by reaſon of their dignity ; Clergy- 
men, by reaſon of their order ; Members of Parliament, 
by reaſon of the privileges of Parliament; and Attor- 
nies, by reaſon of the neceflity of their attendance at 
W:tminfter- Hall; are exempted from being choſen Over- 
ſeers, even where there is a ſpecial cuſtom in the pariſh 
for every inhabitant to ſerve: it is admitted that prac- 


tiling Barriſters alſo have the ſame privilege, for the like 
reaſon, It has alſo been held, that an Alderman of | 


London ought to be charged from ſerving pariſh of- 
fices, on account of his neceſſary attendance on the du- 
ties of the Corporation. Perſons alſo of particular pro- 
feſſions and deſcriptions are exempted, by divers ſtatutes, 
from ſerving the office of Overſeer. The Preſident and 
Members of the Colleges of Phyſicians, in Londen. Stat. 
32 H. 8. c. 40. Surgeons, being freemen of the. Corpo- 

ration of Surgeons, in London, for ſo long a time as they 
ſhall practiſe. Sat. 18 Geo. 2. c. 15. And it is ſaid, that 
Surgeons in general are exempted, by ſpecial cuſtom, at 

Common Law. Apothecaries, free of the Apothecaries“ 

Company, and every perſon uſing and exerciſing the ſaid 
art, who has ſerved as an apprentice to it for ſeven years, 
while they practiſe. Stat. 6 7 W. z. c. 4. Diſſent- 

ing Miniſters, who ſhall conform to the directious of the 
Toleration AR, fat. 11. & M. c. 18; and Diſſenters in 

general, are allowed to ſerve the office by deputy. See 

title Dienten. Proſecutors of felons, to conviction, who 
ſhall zpprehend and take any perſon guilty of burglary, 
or privately ſtealing from the ſhop, Szar. 10 iV. z. 

c. 33. See title Rexward. Soldiers, ſerving in the militia 

during the time of ſervice. Szat. 26 Geo. 3. c. 107. 

$ 103.-— And, perhaps, it may be conſidered, that thoſe 

who are exempted from ſerving the oftice of Church- 

abarden, are alſo exempted from ſerving the office of 
Owver/cer : See this Dictionary, title Churchwarden. It 

has alſo been ſaid, that perſons, who are only occational 

reſidents in a pariſh, ought not to be appointed; and it 

ſeems clear, that abſentees, or perſons who do not reſide, 

but only hold land, in the pariſh, cannot be choſen. But 

it is ſettled that a Woman, or a-Jultice of the Peace, or an 

Officer upon half. pay, may be appointed, if there are no 

other more ſubſtantial or proper perſons in the pariſh, who 

are eligible to the office. But, unleſs there is a poſitive 

exemption, the Juſtices have a diſeretionary power, to 

- appoint ſuch perſons in the pariſh, as they think moſt 

proper, to execute the oface, 
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The appointment of Overſeers mult be under ths 
hands and ſeals of two Jultices, purſuant to the direction 
of the fat. 43 Flix. c. 23 and, therefore, it cannot be 
made by the Seſſions, nor by the Mayor of a Corporation 
conjointly with the Juſtice of a County; but, if the.” 
ſhould happen to be only one Juſtice in a county, Perhapy 
he alone may appoint. It is, however, completely ge. 
termined, that the two Juſtices maſt fign and ſeal the 
appointment in the preſence of each other, for it is not 
merely a aainitteria!, but a judicial, act, wherein the Jul. 
tices are to exerciſe their diſcretion, 

The appowtment, though made on a Su, is good, 
provided it be within Eaſßer wweek, or within a month 
aſter; but if the Sunday be Eafter Sunday, the Court 
will take it to be primd facie clandeſtine and bad, but 
it will be good unleſs the colluſion be made to appear ; 
although Sunday is conſidered as an improper day for 
making an appointment of Overſeers: an order allo, ap. 
pointing Overſeers, in obedience to a mandamus, is good, 
although made above a month after Jer; ſo alſo an 
appointment of an Overſeer for the year next enſalig will 
be underſtood to be for the Overſeer's year. 

The Juitices cannot appoint more than four Overſeer; 
for any pariſh, unleſs the pariſh be divided into two or 
move diviſions or townſhips, each ſeparately maintaining 
its own Poor; but the Court will not quaſh an order ap- 
pointing one Overſeer ; eſpecially if it do not appear that 
other Overſeers were not appointed by other orders. 

It ſeems to be ſettled, that no Overſeers can be ap- 
pointed for any place that is not, in contemplation of 
Law, a Vill; and, therefore, if a place that is extra-parg- 
chial come within the notion of a vill, Overſeers may be 
appointed for the purpoſe of obliging the Inhabitants to 
provide for their own Poor. But it is a ſubject that has 
been much litigated what kiad of place ſhall be to 
conſidered. Cote deſcribes a vill thus: Pilla eſt ex 
pluribus manſionibus vicinata; and it ſeems to be taken 
generally, that wherever there is a conſtable, the place 
over which he preſides ſhall be confidered a townſhip, 
It has been determined, that a place conſiſting of two 
houſes, or of a caſtle and an alehouſe, or of a capital 
manſon houſe, and three keepers? lodges in the pariſh 
adjoining, though the lodges were converted into 
farms, were not viils. The number of houſes, however, 
or the ſize of the place is not the only diſlinguiſhing 
feature of a vill; for where a place, conſiſted of a capi- 
tal manſion houſe, and a large farm-houſe thereto be- 


longing, of the yearly value of 200l. and allo of three 


other large farm houſes, with three other farms; the 
Court refuſed to grant a mandamus to appoint Overicets, 
becauſe it did not appear that the place had ever bad a 
conftable, or even been reputed to be a vill. So allo 1 
has been determined, that the ſcites of ancient Cathe- 
drals, Colleges, and Inns of Courts, are extra- parochial; 
and not being vills, either legally or by reputation, cau- 
not have Overſcers appointed to them. But if au extra- 
parochial place be a vill by reputation, it may have 
Overſeers appointed, although it conſiſt only of a man- 
ſion-houſe and a faiin-houſe, occupied by different per- 
ſons, and the property of one: and where the Scſſions, 
on an appeal from an appointment of Overſeers, 2djudge 
the place to be a vill, this is concluſive ; for then It 15 
perfecily immaterial of what number of houſes or perſons 


it conſiſts: but if the Seſſions ſet forth the facts N 
of . wWulc! 
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which their judgment is founded, the Court of King's 
Bench will conſider whether they have rightly concluded 
the place to be a vill. 

The Juſtices ought not to appoint ſeparate Overſeers 
for diſtinct parts of a pariſh, under Hat. 13 & 14 Car. 2. 
, 12, unleſs ſuch ſeparate appointments are neceſſary ; and 
this neceſſity can only be evinced by the inability of a 
pariſh, to reap the benefit of the „at. 43 Elix. c. 2; of 
which inability, the circumſtances of a townſhip having, 
for ſixty or ſeventy years, had ſeparate Overſcers, and 
maintained its own Poor, independently of the pariſh at 
large, is pregnant evidence; and therefore, where a 


ariſh conſiſts of ſeveral tonunſbips, ſome of which have | 
and pay the balance aforeſaid to the Churchwarden or 


immemorially maintained their own Poor, the Court will 

rant a mandamus for the appointment of ſeparate Over- 
ſeers for the remaining townſhips. And when a pariſh 
is thus divided into ſeparate townſhips, each townſhip 1s 
to be conſidered as a diſtin pariſh. But it is decided, 
that a pariſh ſhall not be thus divided, unleſs the Sel- 
ſions find it as @ fad that the pariſh could not reap the 
benefit of the /at, 43 Eliz. c. 2: and this in a caſe where 
the pariſh had immemorially been divided into two ſe- 
parate di/triFs, making ſeparate rates which were atter- 
wards blended together, and divided in certain propor- 
tions ; and there had been more than four Overſeers ; and 
2 Conſtable for the hamlet part of the pariſh. 


Perſons aggrieved by any thing done or omitted by 


the Churchwardens or Overſcers, or the two Juſtices, may, 


on giving reaſonable notice to the Churchwardens, c. ap- 
peal to the next General or Quarter Seſſions; and if it 
ſhall appear to the Seſſions that reaſonable notice were 
not given, they ſhall adjourn it to the next Quarter Sel- 
ſions, and then and there finally determine the ſame, 
giving reaſonable coſts, &c. Stat. 17 Geo, 2. c. 38. F 4- 
See utle Seſſions. 

The appointment cannot be removed into the Court 
of K. B. before the time for appealing is expired, for it 
would deprive the party of his fight of appeal. This 
appeal may be made as well by the pariſhioners as by the 
perſons who are appointed Overſeers. 


2. IT is provided, that Overſcers ſhall, within four days 
after the end of their year, and after other Overſeers no- 
minated, make and yield up to 7xvo Frftices, true and 
perfect accounts of all monies by them received, or rated 
and aſſeſſed, and not received; and alſo ſuch ſtock as 
ſhall be in their hands, or in the hands of the Poor to 
work, and of all other things concerning their office; 
and pay over the balance to the ſucceeding Overſeers, 
Stat. 43 Elix. c. 2. . 2.—The ſucceeding Overſeers may, 
by diſtreſs, levy the ſums of money or ſtock which ſhall 
be behind, upon any account ſo made; in defect of diſ- 
treſs, the offender may be committed to the common 
gaol until payment of the arrears: jo Juſtices may 
commit Overſeers, who ſhall »e/#/e to account, until they 
make a true account, and pay over the balance in their 
hands, § 4. 

The Overſeers ſhall not bring into their account any 
money, given to the relief of a poor perſon, not regiſtered 
in the pariſh books, as a perſon entitled to receive col- 
lections, on pain of 5/. Stat. 19 Geo. 1. c. 7. $ 2. 

The Overſeers ſhall, within fourteer days after other 
Overſeers are appointed, deliver in te fuch fucceeding 
Overſeer; a true and juſt account, in writing, fairly en- 
_ in 1 or books to be kept for that purpoſe, 
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and ſigned by the Overſeers; ſuch account to be veri- 
fied on oath before one Juſtice, who ſhall ſign and atteſt 
the caption of the ſame at the foot of the account ; and 
the Overſeers ſhall deliver over all the ſtock, and pay 
the balance, remaining in their hands, to their ſucceſſors : 
theſe books of account to be carefully preferved in ſome 
Public place; and to be open at all ſeaſonable times to 
the inſpection of any perſon aſſeſſed, and copies thereof 
delivered, if required. Stat. 17 Geo. 2. c. 38. $ 1. If any 
Overſeer ſhall refuſe or neglect to account and pay the 
balance, as aforeſaid, zawo Juſtices may commit ſuch 
Overſeer until he complies. $ 2 —If an Overſeer ſhall 
remove, he ſhall previouſly deliver accounts and papers, 


other Qverſeer : and-if any Overſeer ſhall die, his execu- 
tors or adminiſtrators ſhall, within forty days after his 
deceaſe, deliver all things, concerning his office, to the 
Churchwarden or other Overſeer, and pay the balance out 
of aſſets, before any of the other debts are paid and ſatis- 
hed. g 3.— The ſucceeding Overſeers may levy arrears 
of rates due to their predeceſſors ; and, out of the mo- 
ney, reimburſe, to their predeceſſors, ſums expended for 
the uſe of the. Poor, and which are allowed to be due to 
them upon their accounts. f 11. 

The authority given by the fat. 43 Eliz. c. 2, to 
commit, upon the non-delivery of the account within the 
time limited, extends only to Overſeers, and not to Church- 
wardens; and if the latter are committed for a default, 
as Overſeers, they muſt be ſo named. ' he power of 
ſtating and allowing the accounts at the end of the year, 
mult be executed by the Jultices themſelves; for they 
cannot delegate any other perſon to perform this office. 
The account delivered mult be a particular account, and 
not merely what the Overſeer has received and paid in 
groſs ; but the Jultices cannot commit if an account be 
actually delivered, though it is objectionable ; they mult 
go into it, hear the objections, ſtrike out what is amils, 
and balance the account; and if, after the accounts are 
paſſed, they appear to be fraudulent, the remedy 1s to 
indict the Overſeers, After the juſtices have examined, 
they are to allow, the account; and if they refule to ad- 
miniſter the oath preſcribed by Hat. 17 Gee. 2. c. 38, in 
verification of the account, the Overſcer may have a 
Mandamus to compel them. A Manaamus will allo lie, on 
behalf of the new Overſeers, to compel the old Overſeers 
to deliver over the book of Poor's-rates, and all other 
public books and papers in their cuſtody relating to the 
office, Overſeers muſt account yearly; although they 
may be appointed for ſeveral years ſucceſſively. 

If any perſon ſhall find themſelves aggrieved by any 
act done by the Churchwardens and Overieers, or by the 
two Juſtices, they may, by far. 4; Ez. c. 2. & 4, appeal 
to the General Quarter Seſuons. And alſo by far. 17 
Geo. 2. c. 38. F 4, (See ante 1 ;) if any perion ſhall have 
any material objection to tuck account or any part there- 
of, ſuch perſon giving reaſenable notice to the Church. 
wardens, c. may appeal to the next General or Quar- 
ter Seſſions, and the Juſtices there afiembled ſhall receive 
ſuch appeal, and finally determine the ſame, 

The Seſſions, upon an appeal againſt the allowance of 
Overſeers' accounts, may, if they ſee reaſon, diſallow 
of the accounts, and order the Overſeers to pay over 
ſuch balances as they ſhall adjudge to be due to the 
pariſh ; but if they refuſe ſo to do, the. Seſſions cannat 


commit, but mult levy the arrears purſuant to the di- 
3N rection 
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red ion of the fat. 43 Eliz. c. 2. 4. So alſo the Sel- 
ſions may, upon an appeal, ſet atide the allowed ac- 
count, and order a re- examination of the account by 
two Juſtices ; but the accounts muſt be previouſly al- 
lowed by two Juſtices, or the Seſſions cannot receive an 
appeal, and this allowance mutt appear on the face of 
the order; but obje&ions may be made to the accounts 
before the appeal, for the inhabitants are aggrieved as 
ſoon as the money is aſſeſſed. Great doubts have been 
entertained as to the time when the appeal is to be 
brought; and it has been ſaid, that if the accounts are 
paiſed before one Juſtice, under 17 Geo. 2. c. 38, that 


the appeal muſt be to the next Seſſions ; but that if they 


are paſſed before two Juſtices, under the 43 Eli. c. 2, 
the appeal may be at any diſtance of time ; but with re- 
ſpect to a Poor's rate, it has been determined, that the 
latter ſtatute repeals the former, and therefore the ap- 
peal muſt be in all ſuch caſes to the next Seſſions, after 
the publication of the rate. 

It ſeems that if Overſeers have laid out their money 
upon the maintenance of the Poor, they may, previouſly 
to their going out of office, make a rate for the relief 
of the Poor, and reimburſe themſelves out of it ; but 
they cannot be reimburſed after they are out of office ; 
for even the Seſſions cannot order the ſucceeding Over- 
ſeers to pay any ſums omitted to be charged in the ac- 
count, although ſuch fums are found to be due to the 
 Ex-overſcer, and conſented to be paid by a veſtry of the 
pariſh; but they may order one Overſcer to reimburſe 
another out of money already raiſed. 

The balance muſt be paid over to the ſucceeding 
Overſeers, notwithſtanding a veſtry may be willing to 


let the old Overſeers retain it, in order to diſcharge the 


- expences of a law ſuit, or a ſurgeon's bill incurred on ac- 
count of the Poor ; nor can they take credit in their ac- 
counts for money paid, as a ſalary to an aſſiſtant Over- 
ſeer, although ſuch aſſiſtant Overſeer be appointed with 
ſuch ſalary at a veſtry meeting. 

As Overſeers are not compellable, under at. 17 G. 2. 
c. 38, to give in their accounts until fourteen days after 
Eajter, the ſums of money they may receive in their of- 
ficial capacity, are not due until that time is expired; 
and cherefore, if an Overſeer become bankrupt, ſuch 
money cannot be proved againſt his eſtate before his ac- 
counts are delivered in. 


3. Ir any adion of treſpafs or other ſuit ſhall be brought 
againſt any perſon taking a diſtreſs, making of any 
ſale, or any other thing done by authority of the act, 
- they may plead that it was done by virtue of the act; 
and if a verdi& be for the defendint, or the plaintiff be 
nonſuit afier appearance, the defendant ſhall recover 
treble damages and colts. Stat. 43 Eliz. c. 2.4 19. 

If any action upon the caſe, treſpaſs, battery, or falſe 
impriſonment, ſhall be brought againſt any Overſeer, or 
any in aid of him, for any thing touching and concern- 
ing his office, the action ſhall be laid in the county where 
the fact was done; and he may plead generally : and, on a 
verdict in his favour, or if the plaintiff be nonſuit, or 
ſuffer any diſcontinuance, or the fact is not proved to be 
committed within the county, the defendant ſhall have 
double coſts. Stats. 7 Fac. 1. c. 5: 21 Fac. 1. c. 12. 

When any diſtreſs ſhall be made for a Poor's-rate, the 
diſtreſs itſelf ſhall not be deemed unlawful, nor the par- 
ties making it deemed treſpaſſers, on account of any de- 
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fect or want of form in the warrant for the appointmert 
of ſuch Overſeers; or in the rate of aſſeſſment; or in 
the warrant of diſtreſs thereon ; nor ſhall the pirty dil 
training be deemed a treſpaſler ab initio, on account of 
any ſubſequent irregularity ; but the parties injured mz 
have their action of ;re/þa/5,or on the caſe, at their election 
and, if the plaintiffs recover, they ſhall have full co; : 
provided no ſuch plaintiffs ſhall have any action for ſuci, 
irregularity, if tender of amend; hath been made before 
action brought. Sat. 17 Geo. 2. c. 38.4 8. 

No action thall be broughtagainſt any conſlable or other 
officer, {and it has been decided that Overſeers are off. 
cers within this ſtatute,) or perſon acting under his au- 
thority, for any thing done under a warrant, under the 
hand and ſeal of any Juſtice, until demand made, ang 
left at the uſual place of his abode, ſigned by the party 
demanding, of a peruſal and copy of the warrant, and 
the ſame has been refuſed for ſix days: and after com- 
plying with ſuch demand, if any action be brought, 
without making the Juſtice who ſigned it defendant, on 
producing and proving the warrant at the trial, the jury 
ſhall find for the defendant, notwichſtanding any defect 
of juriſdiction: and if the action be brought Jointly 
againſt the Juſtice and the officer, then, on proof of ſuch 
warrant, the Jury ſhall find for ſuch officer, notwith- 
ſtanding ſuch defect of juriſdiction : and if a verdid 
ſhall be given againſt the Juſtice, the plaintiff ſhall re, 
cover againſt him the coſts which he 1s liable to-pay to 
the officer acquitted. Stat. 24 Geo. 2. c. 44. F 6,—And 
where in ſuch caſe the plaintiff ſhall obtain a verdict 
againſt a Juſtice, and the Judge ſhall certify, that the 
injury complained of was wilfully and maliciouſly com- 
mitted, he ſhall have double coſts. F 7,-But no ſuch ac- 
tion ſhall be brought, unleſs commenced within ſix ca- 
lendar months after the act committed. F 8. 

It has been decided that the Hats. 7 Zac. 1.c.5: 21 
Fac. 1. c. 12, giving double coſts, do not extend to ec- 
cleſiaſtical matters; as, if a Churchwarden preſent a man 
upon a pretended crime of incontinency ; or a con- 
ſtable preſent a perſon as aninhabicant of a pariſh, when he 
is only an occupier of lands therein, for non-payment of 
charges towards the repair of the church : and to enti- 
tle an Overſeer to the double coſts, it muſt be certified, 
by the Judge who tries the cauſe, that the Overſeer was 


is a ſpecial verdi& in a caſe where an Overſeer is defend- 
ant; and it appears by the facts found in ſuch verdict, 
that the act for which the action is brought, was done 
by virtue or reaſon of his office, the maſter muſl tax 
double coſts, though there is no certificate or allowance 
by the Judge who tries the cauſe. 

As the law hath provided theſe protections to Over- 
ſeers, acting properly in their office, ſo alſo it has in- 
flicted puniſhments on them for miſbehaviour ; beſides 
thoſe already noticed on their failing to deliver their ac- 
counts, and hereafter as to the removal of the Poor. 

The Churchwardens and Overſeers ſhall meet toge- 
ther at leaſt once a month in the church, upon a Sandi in 
the afternoon, after divine ſervice, to conſider of bu- 
ſineſs reſpecting the Poor; upon pain of forfeiting 72v2n;7 


| ſhillings for every negleR. Stat. 43 Eli. c. 2. 4 2. 


The Juſtice, before whom any idle and diſorderly 
perſon ſhall be convicted, may order the Overſeer to pay 


he 


acting in the execution of his office: if, however, theres 


| 55. to the perſon who apprehended the offender ; and, if 
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ne hall refuſe or neglect ſo to do, it may be levied by 
diltreſs. Stat. 17 Geo. 2. c. 5. 1. ; 

If any Overſeer (or other officer of any pariſh) ſhall 
neglect, or refuſe to obey and perform the ſeveral or- 
ders and directions in the ſtatute particularized, or any 
of them, if no penalty is ſpecifically provided, be ſhall for- 
feit, not exceeding 5/. nor leſs than 205, Sat. 17 Geo, 2. 
c. 38. 9 I 4+ l . 

If any Overſeer, intruſted to make payments for the 
uſe of the Poor, ſhall make ſuch payments in baſe or 
counterfeit coin, the offence may be heard in a ſum- 
mary way 3 and, on conviction, he ſhall forfeit from 10s. 
to 20s. for each offence. Stat. g Geo. 3. c. 37+ §7. 

Overſeers alſo may be indicted for refuſing to accept 
of and undertake the office, or for refuſing to make a 
rate to reimburſe conſtables for the apprehending of va- 
grants, under fat. 17 Geo. 2. c. 1. C; or for refuſing 
to account, within the time limited, for the monies they 
have received for the relief of the Poor; or for not re- 
lieving the Poor ; or for relieving them unneceſſarily ; 
or for diſobeying a legal order of Juſtices; or for not re- 
ceiving a pauper when ſent to their pariſh under an or- 
der of removal; or for cruelty in the removal of poor 
women with child : ſo alſo the Court will grant an in- 
formation againſt an Overſeer, for fraudulently con- 
triving to remove a poor perſon in order to prevent 
him from becoming chargeable to the Pariſh ; or for 
contriving to marry a pauper, or for giving a man 
money to marry a woman who was with child, in order 
to prevent the child from being a burden to the pariſh ; 
but the Court will not grant an information againſt an 
Overſeer, for making an alteration in a Poor's-rate, afterit 
had been allowed by two Juſtices, if the alteration appear 
to have been made with the approbation of the Juſtices, 
Nor can an Overſeer be adjudged guilty of abſenting 
himſelf from the monthly meetings appointed by Hat. 


43 Eliz. c. 2, until he has had perſonal notice of his 


appointment; and if he be appointed, under fat. 13 & 


14 Car. 2. c. 12, an Overſeer in an extra-parochial / 


place, he is not liable to this penalty. 

An information, in nature of a 240 Marranto, will not 
lie againſt Overſeers; nor can the Jultices in Seſſions 
award an Attachment againſt thoſe officers. 


II. 1. Tux CHURCHWARDENS and Overſeers, or 
the greater part of them, ſhall take order, from time to 
time, with the conſent of two Juſtices, 70 rai/e, weekly 
or otherwiſe ; (by taxation of every inhabitant, parſon, 
vicar, and every other occupier of lands, houſes, tithes 
impropriate, propriations of tithes, coal-mines, or ſale- 
able underwood in the pariſh, in ſuch competent ſums 
a5 they ſhall think fit): 1. A ſufficient ſtock of mate- 
rials to ſet the Poor on work. 2. Competent ſums of 
money to relieve the lame, impotent, old, blind, and in- 
digent, 3. To put out poor children apprentices. And, 
4. For doing and executing all other things concerning 
the preiniſes, as to the Overſeers ſhall ſeem convenient. 
Stat. 43 Elis. c. 2. C 1.— The Mayors, or other Head 
Officers of Corporations, ſhall have the ſame authority 
within their reſpective juriſdictions, both in and out of 
Seſſions, as is given to county Juſtices; and every Al- 
derman of London, within his ward. 88. 

As this latter clauſe reſtrains the Magiſtrates and 
Juſtices, to the limits of their reſpective juriſdictions, the 
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Juſtices for a county cannot allow a rate made by the 
Overſeer of a borough. 2 Conſt 62. 

The Juſflices of the counties, in which ſeparate Over- 
ſeers ſhall be appointed for particular t7wn/hifs and ca- 
lages, ſhall have the like authority to raiſe and levy mo- 
nies, and to do and execute every thiag in ſuch town- 
ſhips and villages, as is given them in any pariſh where 
the Overſeers are appointed, under fat. 43 Eliz. c. 2. 


Stat. 13 & 14 C. 2. c. 12. $ 22. 


The Juſtices and pariſh officers of a diſtinct juriſdic- 
tion, as of the precinct of the cathedral church at Nor- 
wich, may, therefore, be compelled, by a Mandamus, to 
make a rate for the relief of the Poor, 1 Con 61. 

Public notice in the church ſhall be given, by the 
Overſeers, of every Poor's-rate allowed by the Juſtices, 
the next Sunday after ſuch allowance; and no rate ſhall 
be valid, to collect and raiſe the ſame, unleſs ſuch notice 
ſnall have been given. Stat. 17 Geo. 2. c 3. Fl. 

In treſpaſs, on a diſtreſs for non-payment of a Poor's- 
rate, the publication of the rate mutt be proved; and 
the Court of K. B. will not grant a Mandamus to com- 
pel Juſtices to ſign a warrant of diſtreſs under a Poor's- 
rate, if it has not been duly publiſhed. But a ſpecial 
caſe, reſpecting the legality of a rate, is good, though it 
does not appear therein that that rate was duly publiſhes, 

The Overſeers ſhall permit the inhabitants of the 
pariſh, Oc. to inſpect every ſuch rate at all ſeaſonable 
times, paying 15.; and ſhall give copies at the rate of 
64. for every twenty-four names; or, on refuſal or neg- 
lect, forfeit 20/. Start. 17 Geo. 2. c. 3.42, 3. 

True copies of all Poor's-rates ſhall be entered in a 
book, within fourteen days after the determination of all 
appeals; to be atteſted by the Overſeers, and kept for 
public peruſal, under penalty of from 5/. to 20s. where no 
other penalty is provided. Stat. 17 Geo. 2. c. 38.4 13, 14. 
Overſeers, where there are no Churchwardens, may do, 
perform, and execute, and ſhall be liable as to all mat- 
ters relating to the Poor, & 15. 

The rate which the Churchwardens and Overſeers 
are, by theſe ſtatutes, authoriſed to make, muſt be aſ. 
ſeſſed only on the viſible property, both real and per- 
ſonal, which the occupier or owner may have within 
the pariſh ; and not according to the amount of the pro- 
perty which a perſon, rated as an inhabitant, may have 
out of the pariſh. 

The general rule ſeems to be, that every ſpecies of 
property, lying within the pariſh, which has an occu- 
pier, and from which an annual profit ariſes, is rateable 
to the Poor. 

Land; 1s to be rated according to its value, of which 
the improved rents may be taken as evidence. There- 
fore, if a perſon rent a quantity of land, together with a 
mineral ſpring thereout ariſing, at a groſs yearly rent, 
it is rateable to the Poor in reſpect of the whole of ſuch 
rent; for the value of the land is improved by the pro- 
fits of the ſpring. But, as the improved rent is ſup- 
poſed-to be in proportion to the quantity of ſtock it 
keeps or furniſhes, the value of the ſtock ought not ts 
be aſſeſſed; unleſs, indeed, a farmer, under colour of 
keeping ſock for the purpoſes of huſbandry, or as the 
produce of his farm, do buy and ſell articles, ſuch as hay, 
corn, ſtraw, horſes, in the way of trade, So alſo lands, 
though given to an hoſpital, are ſtill rateable to the Poor; 
for a man cannot, by appropriating his land to chari- 

z N 2 table 


POOR II. 1. 


table purpoſes, exempt them from taxes to which they 


wioere before liable. See poſt. 
* Tithes ; are, in contemplation of law, a tenement, and 


are holden by the parſon as an occupier; and, therefore, 


the parſon is rateable for the amount of his tithes to the 
Poor; but the aſſe ſſin ent muſt be made perſonally on 
bim, although he has leaſed them to one or more of the 
pariſhioners. So allo, if a ſum of money be paid an- 
nually in lien of tithes, it is rateable to the Poor; al- 
though the amount of ſuch money be ſettled under a 
compromiſe between the parſon and the pariſh, and con- 
firmed by act of Parliament. But if an act of Parlia- 
ment ſay, that the inhabitants of ſuch a place ſhall pay 
tithes to the vicar, and give an option to the pariſh- 
10ners, either to pay ſuch tithes perſonally, or to raiſe 
ſuch a ſum as will pay it to the vicar, * clear of all de- 
duction or charges, whether parochial or parliamentary, 


in lieu of his tithes,“ this payment is not liable to the 


Pocr's-raie. Tithes which are payable by cuſtom only, 
as on filh, are liable to be rated to the Poor. 

Rents; Quit rents, it has been ſaid, are rateable to 
the Poor ;. but this opinion may be doubted; for it is po- 
ſitively laid down in one caſe, that the quit- rents and 
caſual profits of a manor are not rateable to the Poor's 
tax; for the property, though permanent, does not pro- 
duce a regular annual profit, but is merely accidental : 
but Giound rerts are certaivly liable, 

Wajie lands; By ftat. 17 Gee. 2. c. 37, waſte and bar- 
ren lands, when improved, and adjudged aſſeſſable by 
the Seſſions, thall be aſſeſſed to the Poor's rate of the 
neareſt pariſh : and the Juſtices, in General Quarter Seſ- 


fions, may hear and determine diſputes concerning the. 


ſame. And it has been adjudged, that if a walte be 
incloſed in the pariſh of A. on which the landholders of 
the pariſh of B. have right of common appurterant, the 
allotment, given in lieu of that right, ſhall be aſſeſſed to 
the Poor of the pariſh of &. 

Tolls; which a corporation is entitled to, and which 
yield a certain annual profit, are rateable to the Pocr. 
So alſo, it has been determined, that the grantee of the 
right of navigation of the river Oz/e, between Erith and 
Bedford, is rateable to the Poor in each of thoſe pariches, 
in which a ſluice is erected ; and for the paſſing of which 
certain tolls are eſtabliſhed, although the grantee live, 
and tolls are collected in a different pariſh. So allo, 
where, by a navigation- act, the proprietor was entitled 
to a toll of 4s. per ton, for goods carried up the river 
Kennet, from Reading to Newburz, or down the river 
from Newbury to Reading, and to a proportionable ſum 
for any leſs diſtance; and was allo enabled to appoint 
any place of collection; it was held, that the tolls for 

vods, carried the whole voyage from Reading to New- 
. were rateable in Newbury, though in fact they were 
collected at Aldurmaſton lock, in the pariſh of Padavorth, 
about midway between Newbury and Reading, by the 
agent of the proprietor. So alſo, where a perſon is en- 
titled to a diſh or meaſure, by way of toll of all tin got- 
ren in certain lands, he is rateable to the Poor in reſpect 
of the profits produced by his right of toll. So alſo, it 
has been determined, that the barge way in the hamlet 
of Hampton Wick, purchaſed by the city of London, for the 
more effeQually completing the navigation of the Thames, 
s rateable to the Poor in reſpect to the tolls and duties 
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thereon collected. But where the right of uſing a cer. 
tain path or way is a mere eaſement; or if A. has an ex. 
cluſive right of uſing a way-leave over lands which be 
holds in common with B. paying B. certain ſums yearly ; 
and has the privilege of uſing another way-leave, . 
pied by C. paying to C. ſo much a ton for the good,; 


in reſpect of either of ſuch way leaves: nor are the toll; 
collected at a light-houſe, of all ſhips paſſing or coming 
into the harbour, rateable, unleſs it be found as a faq, 
that the perſon rated is the occupier of the houſe, 

Conventicles; a houſe converted into a conventicle, if 
not uſed for any other purpoſe than that of public wor- 
ſhip, is not rateable to the Poor; nor is the preacher of 
the ſect, unleſs he be permitted by his congregation ta 
dwell therein, rateable as the occupier thereof: but if a 
private building uſed, and, by covenant, always to be 
uſed, as a Chapel, for religious purpoſes, be let out ſo as 
to produce an annual profit, either by the rent of the 
pews, or by any other means, ſuch a building is then 
rateable to the Poor. 

An alms-houſe ; wholly occupied by objects of the 
charity, and from which no profits ariſe, is not rateable 
to the Poor; and if lands be given to a charitable pur. 
poſe, as for. building a ſchool or alms-houſe, by a pri. 
vate act of Parliament, in which it is expreſſed, that ſuch 
lands ſhall be free from “ all public taxes,“ they are 
not liable to be rated to the Poor. But the maſter of a 
free ſchool, appointed by the miniſter and inhabitants, 
under a charitable truſt, whereby a houſe, garden, Cs. 
were aſſigned for his habitation, for the teaching of ten 
poor boys, 1s rateable for his occupation of the ſame, 
6 Term Rep. 332. 

Market and fair; the leſſee of a ſtall in a market 
town, to which the leſſee reſorts every market-day 
weekly, to ſell his wares, 1s not liable to be rated to the 
Poor in reſpect thereof; nor is a perſon liable to be 
aſſeſſed for the profits of a fair. 

Palaces; A Biſhop 1s liable to be rated to the Poor in 
reſpect of his palace; for there can be no preſcription 
againſt this rate. So alſo, where the ſcite of a royal pa- 
lace is demiſed to a Subject, for a certain permanent in- 
tereſt, the grantees that occupy it are rateable for ſuch 
property to the Poor. So alſo, though Royal palaces, in 
the hands of the Crown, are not rateable ; yet, if they, 
or the reſpective apartments in them, are ſeparately oc- 
cupied, the occupiers are liable to be rated, whether they 
pay for ſuch occupation by rent or ſervices. 

Army; ſtables rented by a Colonel of a regiment, by 
order of the Crown, for the uſe of the regiment, are not 
liable to be rated to the Poor, So allo, the battery- 
houſe, at Seaford, which is the property of the Crown, 
is not liable to be rated, although the maſter-gunner live 
in the houſe ; for, being removable at pleaſure, he has no 
permanent occupation; but if the Seſſion find the fact 
poſitively, that he is the occupier, and rate him, ſuch 
rate is good. But the owner of ſtables in the pariſ of 
Marybone, rented by a Colonel of a troop of horſe, by 
the authority of the King, for the uſe of the troop, 13 
liable to be aſſeſſed for them, to the rates collected in 
that pariſh, under Hat. 10 Geo. 3. c. 23. 

Parks ; the Ranger of a Royal park 1s rateable, as ſuch, 
to the Poor; for all the incloſed lands therein, in the 


pariſh, 


carried over it; A. is not liable to be rated to the Por 
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pn yielding certain profits: and ſo alſo, is the her- 


age and pannage of a park, if it yields a certain pro- 


kt; but if they yield no profit, they are not rateable. 

Chambers; in the inns of Court and Chancery, are not 
liable to be rated to the Poor, 8 

Hoſpitals ; the officers belonging to and lodging in 
Chelſea Hoſpital are rateable to the Poor; but neither 
the truſtees nor the ſervants attending Sr. Luke's He, 

ital; nor the Governors of St. Bartholomew's Hoſpital, 
are liable to be rated. 

Mines; the leſſees of lead-mines, who pay no rent, 
but only a certain _ of the ore raiſed, are not rate- 
able to the Poor: but the leſſee of lead-mines, though 
held of the Crown, is rateable for the profits ariſing from 
lot and cope; which are duties paid him by the adven- 
turer, without any riſk on his part. 

Corporation; a corporation is liable to be rated to the 
Poor, for profits ariſing from tolls; ſee ante: but a cor- 
poration eſtabliſhed for the purpoſes of a public charity, 
{ach as the Governors of Sr. Bartholomew's Heſpital, are 
not rateable with reſpeC to the hoſpital ; for they can- 
not be conſidered as occupiers. A Corporation, how- 
ever, ſeiſed of lands in fee for its own profit, are inhabit- 
ants and occupiers, within the meaning of the far. 43 
Eliz. c. 2; and are, in reſpe& thereof, liable to be rated, 
in their corporate capacity, to the relief of the Poor. So 
alſo, lands purchaſed by a Company, not incorporated, 
and converted into a dock under an act of Parliament, 
declaring that the ſhares of the proprietors ſhall be con- 
ſdered as perſonal property, are rateable to the Poor in 
proportion to the annual profits. 

Mocds; conſiſting of timber trees, where the under- 
wood 1s left for ſtandards, are not rateable to the Poor. 

Offices ; an officer of the ſalt office is not liable to be 


rated to the Poor in reſpect of his ſalary. 


Machines ; the profits of a weighing machine, on a 


turnpike road, are liable to be rated to the Poor. So, a 


building called, «© The engine-houſe,“ in which is a 


carding machine for manufacturing cotton, is rateable to 
the Poor, on its increaſed value by the working of the 
machine; although this engine is not fixed to the pre- 
miſes, but capable of being moved at pleaſure ; but the 
profits of a light-houſe are not rateable. See ante ; Tolls. 

Prijons ; the Warden of the Fleet priſon is liable to the 
Poor's rates in reſpect of thoſe profits which he derives 
from letting lodgings to priſoners, in the priſon and the 
Rules thereof. 

Steck in trade; the general queſtion, how far perſona! 
property-13 rateable to the Poor, 1s not fully determined ; 


and therefore whether ſtock in trade be liable, muſt de- 


pend, in a great meaſure, upon the particular circum-. 


ſtances of each caſe ; for although there are not wanting 


authorities, of a recent as well as more early date, to ſhew 
that ſtock in trade, in general, is rateable to the Poor; 
yet there 1s no clear and expreſs authority, either of 


more ancient or modern times, in the inſtance of any one 


trade, adjudging the ſtock of that particular trade to be 


liable, except in thoſe places in which an uſage to aſſeſs 


ſuch ſtock has been proved; though, in many boroughs, 
the ſtock in all trade; has, immemorially, and even 
from the very date of the far. 43 Elix. c. 2, been, in 
point of fact, rated. It ſeems, on the whole, to be de- 
eided, that ſtock in trade, if it be the property of the 
perſon in poſſeſſion, and productive, is rateable : the 
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circumſtance of its having been rated one year, is grimã 


facie evidence, that it is productive the next year; and, 
if not contradicted by other evidence, is ſufficient to war- 
rant the ſuſtices to decide, that it ſhould be then rated. 
See 6 Term Rep. 468. 

A farmer ſhall be taxed for his ſtock in hand, in caſe 
it is more than neceſſary for the carrying on bis farm, 
and paying his rent; for then it is like a ſtock in trade; 
but, for ſtock neceſſary for his farming, he ſhall not be 
taxed. Yin. Abr. title Poor, xvi. p. 440. See ante; Land. 


2. The Poor's rate muſt be made by the Overſecrs, 
and allowed by the Juſtices; for the Seſſions have no 
original power to order an aſſeſſment to be made. The 
Overſeers, with the cencurrence of the Juſtices, may 


make the rate without the conſent of the Churchwardens; 


and when made, the Juſtices mult allow it; for this is 
merely a miniſterial att; and if either the Overſeers neg- 
left to make, or the Juſtices to allow, a rate, they may 
be compelled by Mandamus. 

The time for which a Poor's-rate ought to be made, 
ſeems to be left to the diſcretion of the Overſeers. The 
ſtatute of the 43 Z£liz. c. 2, ſays, Weekly or other- 
wiſe.” In one caſe, it is ſaid, that it ought to be monthly, 
becauſe the poſſeſſors are to pay, and poſſeſſions fre- 
quently change ; this rule is confirmed by Burrow, but 
denied by Bott, who ſtates a dium of Lord Mansfeld, 
that a Poor's-rate might as well be made for three months 
as for one month; and Holt, Chief Juſtice, aſſigned as. 
a reaſon againſt making Poor's-rates quarterly, that by 
this means a man cannot move in the middle of the 
quarter, but he muſt be twice charged. The Legiſla- 
ture, however, has provided againſt this by fat. 17 Geo. 2. 
c. 38. F 12, which enacts, “ That when any perſon ſhall 
come into, or occupy any premiſes, from which any per- 
ſon aſſeſſed ſhall be removed, or which, at the time of 
making the rate, were empty, every perſon, ſo removing 
or coming in, {hall pay the rate, in proportion to their 
reſpective occupations, ”? 

The purpoſes alſo for which a Poor's-rate is made, 
mult be conformable to the direction of the fat. 43 Eli. 
c. 2; and therefore a rate cannot be made to reimburſe 
former Overſeers, for monies expended to the uſe of 


the Poor, or to defray law charges; for an Overſeer is. 


not bound to lay out the money until he has it: nor can 
a rate be made to repay money borrowed to build a 
workhouſe: Hut if the monies, on any rate made by pre- 


ceding Overſeers, be not raiſed at the expiration of their 


offices, the ſucceſiors may, by fat. 17 Geo. 2. c. 28. 


$11, raiſe it and reimburſe them; and Overſeers, before 


their office expires, may make a rate to feimburſe them - 
ſelves monies laid out in proceedings at law, provided 
ſuch expence be not incurred wantonly and unneceſſa- 
rily. And by at. 13 & 14 Car. 2. c. 12.6 18, a rate 
may be made for reimburiing Conjtad/es ivch monies 
us they ſhail have expended in relieving the Poor, in 
conveying them with paſſes; and in carrying rogues, 
vagabonds, and ſturdy beggars to Houſes of Correction. 


The rate alſo muſt be made in equal proportion, on all 


the perſons aſſeſſed, according to their reſpedive pro- 
perties ; and therefore, a pound rate on the rent of lands 
and houſes, and the amount of the intereſt of perſonal 
property, is ſaid to be the molt fair and reaſonable aſſeſſ- 
ment: but this is denied to be the rule; for the circum- 
ſtances of a man of landed property may differ in pro- 


portion 


11 
* 


portion às his family is large or ſmall, and perſoral pro- 


perty is in a continual ſtate of fluctuation ; ard there- 
fore, neither rent nor land tax ought to be conſidered in 
the making of a rate ; but the Overſeers, taking their 
former aſſeſſments as their beſt guide, are to proportion 
rates according to their beſt diſcretion; and if they 
make it unequal, the Seſſions, on appeal, will correct it; 
for the Seſſions are ths ultimate Judges of the propor- 
tion and equality of the rate. A Poor's-rate made 
upon three-tourths of the yearly value of lacd, and 
upon one moiety of the yearly value of houſes, is not diſ- 
proportionate or unequal, A rate made on one half of 
the full yearly value or net rent of farms, and taking 
one-twentieth part of all ſtock, perſonal eſtate, and 
money out at intereſt, valuing the intereſt of ſuch twen- 
tieth part at 4 per cent. and then rating one moiety of ſuch 
twentieth part, varying the proportion as circumſtances 
require, (for the Overſeers cannot make a ſtanding rate,) 
is a good and equal rate. A rate on lands and houſes, at 
one penny in the pound, without making any diſtinftion 
between farm dwelling-houſes and couages, although 
they had been before rated in different proportions, is 
not an unequal rate ; for whether houſes are to be rated 
to the Poor, in a different proportion from land, mult de- 
pend on local circumſtances. But of thoſe equalities and 
proportions, the Seſſions are ultimately to judge; and 
therefore, the Court of King's Bench, preſuming prima 
facie that the inferior juriſdiction will not violate its 
duty, will not grant a Maudamus to make an equal rate, 
or quaſh a rate, unleſs it evidently appear.unequal on the 
face of it. | 


3. Txt appeal to the Seſſions may, by 43 Elix. c. 2. 
$ 4, be to any General Quarter Seſſions; but by 17 G. 2. 
c. 38. § 4, it muſt be on reaſonable notice given to 
the next Seſſions, General or Quarter: ſee-axe L. 1, 2: 
for it is by making the rate that the party 1s aggrieved, 
and the publication ſhall be taken from the time it is 
allowed; and if an appeal be lodged and diſmiſſed for 
informality, the party cannot have a ſecond appeal; but 
if it appears, that reaſonable notice has not been given, 
they may adjourn the appeal to the next Quarter Seſ- 
ſions ; and there finally determine the fame, and award 
the party, in whoſe favour it is determined, colts, 

In all Corporations which have not four Juſtices, per- 
ſons grieved may appeal againſt a Poor's- rate to the next 
Seſſions for the county or diviſion. Stat. 17-(eo. 2. c. 38. 
$ 5. — The Overſeer's book, in which all appeals from 
Poor's-rate are directed to be entered, ſhall be pro- 
duced at the Seſſions when any appeal is heard. & 13. 

Upon all appeals from rates, the Seſſions may, by ar. 


176 2.c. 38, amend the rate, «without altering it with 


re/ped lo other perſons. Upon an appeal from the whole 
rate, if it ſhall be found neceſſary, the Seſſions may, in 
their diſcretion, quaſh the rate, and direct the Over- 
ſeers to make a new equal rate. The Seſſions cannot 
ſtrike out the name of a perſon from the Poor's-rate ; 
fo if the name of any perſon be omitted, the Seſſion 
muſt quaſh the rate, and cannot amend it by inſerting 
his name. But it ſeems agreed, that where a perſon 1s 
overcharged in a Poor's-rate, the Seſſions may relieve 
him, on appeal, by leſſening the ſum aſſeſſed on him. 


A pariſhioner, who 1s liable to be rated, but who in | 


fact is not rated, is a competent witneſs to prove that the 
perſon, whoſe name is omitted, is liable to be rated, 
| 12 
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The Juftices in Seſſions ſhall cauſe 4%, of fora: h 
appcals to be amended without coſts; and determine 
the appeal on the merits of the caſe, Stat. 5 Gee, 2 
c. 19. 81. ä 4 

4. Tus preſent, as well as the ſabſcquent Overſee:, 
may, by warrant from two Juſtices, levy the ſums of 
money aſſeſſed for the Poors' rates, and all atrea;; 
thereof, of every one that ſhall refule to contribute ac. 
cording as they ſhall be aſſeſſed, by diſtreſs and ſale of 
the offender's goods, rendering the party the overplus ; 
and in defect of ſuch diſtreſs, two J uſlices may commit 
the defaulter till payment. Sar. 43 Elix. c. 2. 54 


The goods of any perſon aſſeſſed, and refuſing to pay, 


may be diſtrained, not only in the place for which the 
aſſeſſment is made, but in any other place within the 
ſame county or precin&; and if ſufficient diſtreſs can. 
not be found there, on oath before a Juſtice of any other 
county or precinct, goods in ſuch other county or pre. 
einct may be diſtrained. Star, 17 Geo. 2. c. 38. $7, 
In caſe any -perſon refuſe to pay the preſent Overleers, 
the ſucceeding Overſcers may levy arrears, and reim- 
burſe their predeceſſors. $ 11.—But perſons ſucceeding 
tenants rated, or coming into houſes empty, at the time 
of the -rate, ſhall only pay in proportion to the time 
they have occupied the premiſes ; which proportion ſhall 
be ſettled by two Juſtices. F 12. 

Juſtices granting diltreſs-warrants ſhall-therein order 
the goods diltrained to be ſold within a certain time li. 
mited in the ſaid warrant, not leſs than four nor more 


than eight days; unleſs the penalty and charges of dif. 


treſs be ſooner paid. Sat. 27 Ges. 2. c. 20. 5 1,—The 
officer making ſuch diſtreſs may deduct his reaſonable 
charges out of the money ariſing by the ſame, and alſo 
the penalty or ſum diſtrained for; and ſhall, if required, 
ſho.v the warrant of diſtreis, and ſuffer a copy thereof to 
be taken by the perſon whoſe goods are diſtrained. 5 2. 

Juſtices acting for adjoining counties, and perſonally 
reſident in one of them, may grant diltreſs-warrants : 
and the adds of any conſtable or other officer, in obedi- 
ence thereto, ſhall be as valid as if they kad been 
granted by Juſtices acting for the proper county only; 
but ſuch warrants mult be directed and given, in the 
firſt inftance, to the conſtable or other ofticer of the 
county, to which the ſame particularly relate; and the 
conſtable may take perſons apprehended before Jul- 
tices of the adjoining county. Stat. 28 Geo. 3. c. 49. 
See this Dictionary, title Jaſtices. 
- Juſtices may act 7: all matters relating to the Por 
Laws, notwithſtanding they are rated to or chargeable 
with taxes or rates, within the pariſh or place affected by 
the acts of ſuch Juſtices. Stat. 16 Geo. 2. c. 18. F1, 

A Poor's-rate, after it is demanded, and the party 
ſummoned, may be diſtrained for, before the time for 
which the rate is made is expired; but if the landlord of 
the premiſes tender the rate, the Overſeers are bound 
to receive it, although the tenant is not rated; and if 
they make an exceſſive diſtreſs, they are liable to a ſpe- 
cial action on the caſe. 

Pariſhes alſo may be rated in aid ; for, by the ſaid far. 
43 Eliz. c. 2, if the Juſtices perceive that the inhabit- 


ants of any pariſh are not able to levy, among them 


ſelves, ſufficient ſums of money for the purpoſes of the 
act, the ſaid two Juſtices may rate any other (inhabitants) 
of other pariſhes, or out of any pariſh within the hun- 
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bed where the ſaid pariſh is, to pay ſuch ſum or ſums 
of money to the Churchwardens and Overſeers of the 
poor pariſh as the ſaid Juſtices ſhall think fit: and if ſuch 
ariſh, ſo rated, is not able to pay the ſum aſſeſſed, then 
the Seſſions may rate any other (inhabitants) of other 
pariſhes, in or out of any pariſh within the county, for 
the purpoſes aforeſaid. 5 3. | 

The two Juſtices, or the Seſſions, as the caſe may hap- 
pen to be, are under this clauſe of the act, to order the 
1xantum of money, which they think ought to be raiſed, 
in aid of the poor pariſh ; but the Overſeer mult make 
the rate on thoſe who are to pay it. They may make 
the order either on particular perſons, or on the whole 


pariſh, for the relief of a year ; but the order muſt ſtate 


that it was made by the Juſtices, if the pariſh charged 
be within the hundred; and by the Seſſions, if the pariſh 
be within the county: but both theſe juriſdictions are 
original, and independent of each other ; and therefore 
it 15 not neceſſary, that the Juſtices ſhould adjudge the 
pariſh within the hundred incapable, before the Seſſions 
can rate a pariſh out of the hundred in aid. An extra- 
parochial place may be taxed in aid of a poor pariſh, 
and one vill may be ordered to contribute to the reliet 
of another vill in the ſame pariſh, or any diviſion of a 
county that is equivalent to the name of hundred. It is 
alſo ſaid, that the next able pariſh to the poor pariſh 
ſhould be firſt rated; but one pariſh in a city cannot be 
made contributory to another pariſh in the ſame city, if 
not locally ſituated within a hundred or a county. 


III. 1. Tus OvxRSEExSõͤ are to ſet to work all ſuch 
children whoſe parents ſhall not be thought able to 
maintain them; and all ſuch perſons, married or un- 
married, who have no means to maintain themſelves, 
and uſe no ordinary and daily trade to get their living 
by; to relieve (as has been already noticed) the lame, 


impotent, old, blind, and ſuch other among them, being 


poor and not able to work; and to put out poor chil- 
dren apprentices. Stat. 43 E£/iz. c. 2. $ 1.— The Orer- 
ſeers ſhall meet once a month in the church on Sai 
afternoon, aſter divine ſervice, to take ſome good courſe 
in the premiſes, on pain of 2034. 2. | This clauſe does not 
extend to Overſeers of extra- parochial places. 8 Mad. 
40.]—The, Juſtices, or any one of them, may ſend to the 
Houſe of Correction, or common gaol, ſuch poor per- 
ſons as mall not employ themſelves according to the di- 
reftion of the Overſcers. 5 4.— The majority of the 
Churchwardens and Overſeers, by leave of the Lord ot 
the Manor, whereof any waſte or common within the 
pariſh ſhall be parce}, and by order of Seſſions may build 
on ſuch waſte or common, at the charge of the pariſh, 
convenient houſes for the impotent Poor. & 5. 

The Overſ-ers, with the conſent of two Juſtices, may 
ſet up any trade or manufactory for the employment and 
relief of the Poor. Stat. 3 Car. 1. c. 4. $22. 

The Seffions may ſet poor Priſoners on work, and ex- 
pend the profit arifing from their labour, towards their 
relief ; but no pariſh ſhall be rated above 64. a week on 
this account. Sat. 19 Car. 2. c. 4. Other proviſions are 
allo made by the ſame ſtatute, for the relief and removal 
of ſick priſoners. | 

There ſhall be kept in every pariſh, at the charge of 
the pariſh, a book or books wherein the name of all 
ſuch perſons who do or may receive collection, ſhall be 


| 


| 
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regiſtered, with the day and year when they were firſt 
admitted to have relief, and the occaſion which brought 
them under that neceſſity. Yearly, in Eaſter abel, or as 
often as it {hall be thought convenient, the pariſhioners of 
every pariſh-ſhall meet in veltry, before whom the faid 
book ſhall be produced ; and all perſons receiving col- 
lections ſhall be called over, and the reaſons of their tak - 
ing relief examined, and a new liſt made and entered as 
ſhall be thought fit, to receive collection: and no other 
perſon ſhall be allowed to have or receive pariſh collec. 
tion, but by authority under the hand of a Juſtice reſid- 
ing in the pariſh, or if none be there dwelling, in the 
parts near or next adjoining, or by order of Quarter 


| Seflions, except in caſes of peltilential diſeaſes, and then 


only ſuch families as are infected. Stat. 3 & 4 . SM. 
c. 11. 811. 

Every perſon who ſhall be upon the collection - books, 
and receive relief, and the wife and children of ſuch 
perſon cohabiting in the ſame houſe, ſhall wear à badge, 
as deſcribed in the act, on pain of loſing the uſual allow- 
ance; and if any pariſh- officer ſhall relieve any per- 
ſon, not having ſuch badge, he ſhall forfeit 20s. Stat. 
8 S9 V. z. c. 30.42. 

No Juſtice ſhall order relief to any poor perſon, until 
oath be made before him of ſome matter which he ſhall 
judge a reaſonable cauſe or ground for having ſuch re- 
liet, and that the ſame perſon had applied to the pariſh 
for relief, and was refuſed : and until fuch Juſtice has 
ſummoned two of the Overieers to ſhow cauſe why ſuch 
relief ſhould not be given. Strat. 9 Geo. 1. c. 7. 1.—The 
perſon, whom the Jultice ſhall order to be relieved, ſhall 
be entered in the books, as a perſon entitled to receive 
collections, as long as the cauſe of ſuch relief continues, 
and no longer. 5 2. 


For the greater eaſe of pariſhes in the relief of the 


Voor, the Churchwardens and Overſeers, [or the major 


part of them, I with the conſent of the major part of the 


pariſhioners, may purchaſe houſes, or contract with per- 


ſons for the maintenance of the Poor; and ſuch perfors- 


ſhall have the benefit of their work and labour; and 
when any pariſh thall be too ſmall to purchaſe or hire 
ſuch wwor4bou/e, two or more ſuch pariſhes, with the con- 
ſent of the majority of their reſpective pariſhioners, may 
unite in purchaſing or hiring ſuch workhouſe: and the 
Churchwardens and Overſeers of a pariſh, where a 
workhouſe is ſituated, may contract with the Church- 
wardens and Overſeers of any otber Pariſh, for the 
maintenance of any of the Poor of ſuch other Pariſh. 


But no poor perſon fo removed from one pariſſi to the 


other, ſhall gain a ſettlement thereby. Sat. 9 Geo. 1. 

6&4 
The above ſection of this act is repealed, with reſpect 
to any pariſh, tou nſhip, or place, which ſhall adopt the 
E continued in fat. 22 Ges. 3. c. 83, (explained 
y flat. 33 Geo. 3. c. 35,) for the eſtabliſhment of 
Houſes of Induſtry, and 1ncorforated Societies, for the 
maintenance of the Poor. That act lays down many 
excellent regulations for the furthering the wholeſome 
purpoſe of protecting and relieving the Poor; by ap- 
pointing Guardians of the Peer, and Governors and Ji. 
fiters of the Peoor-houjſes; under reſtrictions which, if 
adopted, would probably remedy many evils now attend- 
ant on the Poor Laws. But, it is believed, the act is not 
enforced or attended to, except in a very few res 
which 
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which have reaped the moſt important benefits from 
purſuing the plan ſuggeſted by the Legiſlature in that 

act. The act itſelf is too long to be here particularized, 

but may be carried into effect at any time, in any pariſh, 

by the conſent of two thirds of thoſe rated to the Poor ; 

who mult then conſult the act, to profit by its directions. 
The ſaid fat. ꝙ Geo. 1. c. 7.4 4, allo contained a 

© clauſe, enacting, that poor perſons who refuſed to be 
maintained and lodged i Horkhoufes, ſhould be ſtruck 

out of the book, and not entitled to any relief from the 

pariſh, But by the fat. 36 Geo. 3. c. 23, after reciting 

the clauſe, and that it had been found to be inconvenient 
and oppreſſive, ©* inaſmuch as it often prevents an induſ- 
trious poor perſon from receiving ſuch occaſional relief, 

as is beſt ſited to their peculiar caſe ; and, in certain 
caſes, holds out conditions of relief injurious to the do- 
meſtic comfort and happineſs of the Poor ;*? it is enacted, 
that Overſeers may, with the approbation of the pa- 
riſhioners, in veſtry aſſembled, or of any Juſtice of the 
diſtri, relieve any induſtrious poor perſon at their own 
houſe, under circumſtances of temporary illneſs or diſ- 
treſs, and, in certain other diſcretionary cales ; although 
ſuch poor perſon ſhall refuſe to be lodged and main- 


tained in the Poor-houſe. F 1.—And a Juſtice of the 


diſtrict may, at his diſcretion, make an order for the 
relief of ſuch poor perſons at their own houſes ; which 
the Overſeers muſt obey. But the ſpecial cauſe of ſuch 
relief muſt be aſſigned on the face of the ]ultice's order; 


which order is only to remain in force for one month, 


but is then renewable from month to month; and an 
oath of the neceſſity of ſuch relief is to be adminiſtered 
to the poor perſon applying, and the Overſeer is to be 
ſummoned to ſhow cauſe, if any there be, againſt it. $ 2. 

This act does not extend to any places where Houſes 
of Induſtry are provided, under the fat. 22 Geo, 3. c. 83, 
already mentioned, or under any ſpecial act. 

Juſtices of Peace, and Phyſicians, Apothecaries, or 
Clergymen authorized by them, may viſit Pariſh Work- 
houſes; and two Juſtices may make order for relieving 
the fick Poor therein. Stat. 30 Geo. 3. c. 49. 

The Seffions, as well as the ſingle Juſtice, may make 
original orders for the relief of the Poor; for in this 
reſpe& they have a concurrent juriſdiction. The order 
mult be for the relief of the perſon in whoſe favour it 1s 
made; and therefore no order can be made to pay a ſur- 
geon for attending a pauper, or to pay a bill for the 
nurſing a pauper ſick in gaol; nor unleſs the oath re- 
quired by fat. g Geo. 1. c. 7, be firſt made. The order of 
relief alſo muſt ſtate, that the party is poor and impotent. 
So alſo, if materials are required to ſet the Poor on work, 
one order cannot be made for that purpoſe, under Hat. 
43 Elix. c. 2, and flat. 19 Car. 2. c. 4; for as they are 
for diſtinct purpoſes, there mult be diſtinct and ſeveral 
orders. An order, however, to pay a perſon ſo much 
«« weekly and every week,“ is good, and the money is 
due at the beginning of every week. It was allo {et- 
tled, previouſly to fat, 36 Geo. 3. c. 23, that when an 
order of relief is made to a poor perſon, ſuch perſon 
only, and not any other of his family, is obliged to go 


into the Workhouſe : and when a baſtard child is born in 


2 pariſh, and the parents negle& to provide neceſſaries 
for its ſuſtenance, the pariſh officer mult afford it relief, 
alchough there is no order of Jultices for the purpoſe, 
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; Militia men and their ſubſtitutes are relieved accord. 
ing to the proviſions of the ſeveral Militia Adds, and 
other acts of Parliament, wiz. fats. 19 Geo. 3. c. 72; 
33 Geo. 3. c. 8. Fl: 34 Geo. 3. c. 47: and particularly 


fat. 35 Geo. 3. c. 81. 


2. THe father and grandfather, and the mother and 
grandmother, and the children, of every poor old, bling 
lame, and impotent perſon, or other perſon not able tg 
work, being of ſufficient ability, ſhall, at their own 
charges, relieve ard maintain every ſuch poor perſon 
at the rate the Juſtices in Seſſions ſhall aſſeſs, on pain of 
20s. a month. Star. 43 Elix. c. 2. $ 7.—The penalties 
levied, for diſobeying ſuch order of maintenance, ſhall go 
to the relief of the Poor. 4 11. 

The Juſtices of the county or place in which the rich 
relation, and not where the poor relation, dwells, haye 
alone authority to make this order, and to aſſeſs the rate 
of maintenance. The order muſt be made at a Q arter, 
and not at a General, Seſſion; in which it muſt ve al. 
leged, that the perſon to be relieved is Poor, unable to 
work, and liable to become chargeable to the paiiſh; 
and the perſon to relieve is of ſufficient ability, and 
within the juriſdiction of the Seſſion. The Se ſſion have, 
in this caſe, an original juriſdiQtion ; but they make it as 
well upon the complaint of the Overſeers, as upon the 
complaint of the poor relation ; but they muſt order a 
ſum of money to be paid; for they cannot order gene. 
rally the rich perſon to relieve his poor relation. 

This ſtatute extends only to natural relations, and not 
to relations in law; and it ſeems that, in default of one 
relation, another may be compelled to relieve the pau. 
per; as in the caſe of grandfather, father, and child; 
the father being incapable of maintaining the child, the 
grandfather may be compelled, if of ſufficient ability; 
and therefore, a man is not obliged to maintain his ſon's 
wife, nor his wife's ſon, nor his wife's mother, nor his 
wife's daughter. And it ſeems to be now ſettled, that 
it makes no difference whether the wife be alive or dead 
at the time her poor relations require relief, contrary tv 
ſome former determinations on this ſubject. It is ſaid 
alſo, that a wife cannot be ordered ro maintain her 
grandchild, nor the huſband of a grandmother to main- 
tain her grandchild ; but if an order of maintenance be 
made on a grandmother, and ſhe afterwards marries, 
the huſband ſhall be liable (during her life) to the 
maintenance. It is alſo clear, that the repnted grand- 
father of a poor orphan cannot be ordered :5 maintain 
it, for no order can, in this reſpect, be made for the 
maintenance of a baſtard. See title Ba d. But 
where this ſpecies of order is well and prop made, 
the party may be indicted for diſobeying 1: ; nd the 
money ordered to be paid becomes due theat /-/--/ng of 

each week. h 

By fat. 11 Y 12 W. z. c. 4, the Proteſtant dren 
of Popiſh parents may obtain relief by app 1 to 
the Court of Chancery; and by fat. 1 Aun. the 


ſame is enacted with reſpect to the Proteſta -ildren 
of Jews. | 

As to relieving Deſerted Familie. Perſo ning 
away from their families, and leaving them de pas 
riſn, are declared to be incorrigible rogues 3 4a either 


man or woman ſhall hreaten to run away, aud leave 


their families on the pariſh, the ſame being proved / 
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evo witneſſes, oa oath before two Juſtices, they ſhall be 
{nt to the Houſe of Correction, unlets they give ſecurity 
to the pariſh, Stat. 7 Jac. 1. c. 4 $8, : 

The Churchwardens and Overſeers, where any wife, 
child, or children, ſhall be ſo left, on application to, and 
by warrant of, or order from, two Juſtices, ſhall ſeize 
{> much of the goods and chattels, and receive ſo much 
of the rents and profits of the lands and tenements of 
the huſband, father, or mother, as the two Juſtices mall 
direct, for and towards the diſcharge of the pariſh, and 
relief of the family; and, on the order being confirmed 
at Seflions, the goods may be diſpoſed of, and the rents 
received, as the Court ſhall direct. Sat. 5 Geo. 1. c. 8. 

All perions, who rhreaten to run away and leave their 
wives or children to the pariſh, are declared id/e and ai/- 
erderly perſons 3 by flat. 17 Geo. 2. c. 5. C 1. - And all 
perſons, who rum away and leave their wives or children 
ſo chargeable, are declared rogues and wagabonds. & 2. 

See further, title Yagrants ; and the Militia and Mu- 
tiny Acls. 


IV. Tus ſtate of the Poor, in ancient times, has 
been lightly mentioned at the beginning of this long 
Article: at preſent, there are ten modes whereby perſons 
may gain A Settlement which entitles them to claim and 
receive relief from the pariſh in which they are ſettled, 
whenever ſuch relief is neceſſary ; and if this happens 
while the pauper reſides in a pariſh, where he or the is 
not ſettled, they are to be removed to their place of ſet- 
tlement ; under the regulations noticed 1n this and the 
to ſubſequent diviſions, 


1. Tir place of Birth is the place of ſettlement of all 
legitimate children; for a baſtard, not having any legal 
parents, cannot be referred to their ſettlements, as a le- 
gitimate child may be: but this general rule is ſubject 
to the following exceptions: iſt. Where the mother is 
conveyed colluſively and by fraud into the pariſh where 
the baſtard is born,-2dly. Where a baſtard is born in a 


houſe of induſtry, hoſpital, county gaol, or houſe of | 


correction. See Hats. 13 Geo. 3. c. 82: 20 Geo. 3. c. 36: 
and fee tat. 13 Geo. 2. c. 29, as to the Foundling He 
fital, =zdly, Where born while the mother is under an 
illegal order of removal. —gthly. Where born pending 
an appeal againſt an order of removal, which 1s after- 
wards reverſed. —g5thly. Where born, in tran/itu, while 
the mother is paſſing under an order of removal; or re- 
maining under the ſuſpenſion of ſuch order, See p17 VI. 
But a baſtard, born on the road, while the mother is en- 
deavouring to reach her own pariſh, without traud, is ſet- 
tled where born, —6thly. Where born after an order of 
removal is made out, but before actual removal, — 7thly, 
Where the mother returns to the place from which the 
was removed, —8thly, Where born in the {trcets while 
the mother is wandering in a flate of vagrancy. Star. 
17 Geo. 2. c. 5. 25. EIn all other cafes the birth de- 
cades the ſettlement, 

This rule alſo, that a baſtard is ſettled where born, 
extends to the illegitimate offspring of perſons certih- 
cated ; fee po? V; although the certificate is in force 
a the time of the birth, and undertakes to provide for 
the mother and her child ; but not if it expreſsly nnder- 
take to provide for the child ſhe is then pregnant with ; 
for then the child, though born a baſtard, ſhall be ſet- 
285 in 5 certifying pariſh: and where a child is 

or. II. 
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born a baſtard, and its parents aſterwards intermarry, 
and the father procures a ceriikcate for himſelf, his 
wife, and his child, ſuch baſtard ſhall have his faiher's 
ſettlement. Under fat. 8 GV. 3. c. 30, (ire po V.) 
the /egitimate children of certificated perlons ſhall not 
gain a ſettlement by birth in the certificated pariſh. 

The parith where born is allo prima facie the ſettle- 
ment of all legitimate children ; but this, though the 
primary place of ſettlement, is only ſo until the ſettle- 
ment, to which ſuch child is entitled by parentage, can 
be diſcovered. So alſo, the place, where a legitimate 
child is firſt found, is the place of its legal ſetilement, 
until the place of its birth, or its derivative ſetilement, can 
be known, 


2. ALL legitimate children are ſettled in the pariſh, 
in which their father is laſt ſettled, wherever elſe he 
may have reſided, or they may have been born: or if 
the father have no ſeitlement, or if that cannot be 
traced, then in the place in which their mother is ſet- 
tled; until they are emancipated, or gain a new and diſ- 
tin ſettlement for themſelves. Foreigners, who have 
gained no ſettlement in Exgland, cannot, of courſe, com- 
municate this ſpecies of ſettlement to their children; 
and if the children are not born here, they cannot reſort 
to that primary ſettlement which 1s gained by birth ; but 
they (and their parents, if neceflary) muſt be maintained 
where found. The father's ſettlement is communicated 
to his legitimate child, though born after his death, 
or though it is an idiot ; and this right, which children 
have to the father's ſettlement, is not taken away after 
his death, by their mother gaining a new ſettlement, in 
her own right, by marriage ; nor can ſhe, during the 
life of her huſband, gain a different ſettlement, for her 
children, than that which they inherit from their father : 
but if a child, above the age of nineteen, who poſſeſſes 
a derivative ſettlement from its father, go, after his 
death, with its mother into a different pariſh, and live 
there with her upon her own eſtate, they, both of them, 
gain a new ſettlement by their reſidence, See poft 10. 

But children, after the age of ſeven years, (or per- 
haps before,) may become emancipated, and gain ſet- 
tlement for themſelves. Thus, where a child, on the 
removal of his father into another pariſh, was left be- 
hind, and continued diſtin from his father's family, 
maintaining himſelf by his own induſtry, he was held to 


be emancipat*d. So alſo, where a ſon, nineteen years 
of age, left his father's family, and went into ano- 
ther pariſh, where he married and had childrer, So 


alſo, where a ſon, after he was one-and-twenty years of 
age, married and lived with his wife and family ſepa- 
rately, and diſtin from his ſather's family, though in 
the ſame pariſh, he was held to be emancipated : but a 
child cannot be emancipated from its parents, either by 
marriage or living apart in a diſtin habitation, unleſs 
ſuch child has gained a ſettlement in its own right, A 
ſon, therefore, who, at fifteen years of age, bound him- 
ſelf apprentice, ſerved out part of his time, and worked 
about the country in the way of his buſineſs ; but went 
to his father's houſe, whenever it was convenient, was 
held not to be emancipated. So alſo, where a ſon re- 
ſided nine or ten years, by his father's direction, at the 
houſe of a friend, by whom he was ſupported, this was 
held not an emancipation, So alſo, where a boy was 
hired out for ſeven years ſucceſſively, but his father re- 
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ceired the wages, and maintained him. So, where: 
child was ſeparated. from its family by being maintainec 


ſeveral years in a Workhouſe ; or where a child leaves | 


its father's family when only five years old, and lives 
with different relations, till ten; or where a ſon, ſixteen 
years of age, was bound apprentice for five years, and 
afterwards returned to his father's family, the inden- 
tures being void for want of a ſtamp ; or where the ſon 
of a certificated perſon, at nineteen years of age, leaves 
his father's family, and ſerves a year under a hiring in 
an extra- parochial place, and then returns unmarried, 
and under age, to his father's family : for in all cheſe 
caſes, the child, not being of age, nor having married, 
nor gained a ſettlement in his own right, nor contracted 
any relationſhip inconſiſtent with the idea of being part 
of his father's family, cannot be conſidered as emanci 
pated, ſo as to loſe the benefit of any ſettlement which 
his father may gain. It has, however, been held, that 
if a ſon enliſt himſelf as a ſoldier, he thereby emanci— 
pates himſelf from his father's family ; and cannot, there- 
ſore, change his original derivative ſettlement, by parent- 
age, for a new ſeitlemeat gained by his father. 

3. SETTLEMENT by 1Ma;riageis acquired by conſtruc- 
tion of Law, independently of any ſtatute ; and, therefore, 
the moment a legal ſettlement takes place, the ſettle- 
ment of the huſband is zp/o facto transferred to the wife. 
It muſt, however, be a legal marriage, conformable to 
the direction of the Marriage-Act, fat. 26 Geo. 2. c. 33 
and therefore, where a woman under age was married 
without the conſent of parents, it was held, that the 
children born under ſuch a connection, were illegiti— 
mate, and, as ſuch, could not gain a derivative ſettlement 
from their parents. So alſo, where a marriage was ce- 
lebrated in a chapel, in which banns had not been uſually 
publiſhed, according to the direction of the Marriage-A&, 
it was held, previous to the Hat. 21 Geo. 3. c. 53, (ſee 
title Marriage,) that the wife gained no ſettlement by 
virtue of this union; and it is neceſſary that the mar- 
riage ſhould be with all the legal forms, though both 
the parties are illegitimate : (ſee title Marriage :) but a 
marriage in Scet/and is a legal marriage, for the purpoſes 
of gaining a ſettlement. So alſo, is a marriage, though 
procured by a third perſon by fraud ; and a cohabitation, 
as man and wife, for 30 years, is ſuch a preſumptive 
proof of marriage as will entitle the children of the par- 
ties to the ſettlement of their parents; nor is the vali- 
dity of marriage, as to the purpoſes of ſettlement, af- 
fected by the entry, in the pariſh regiſter, not being ſigned 
by the miniſter, or ſome other perſon in his prefence, as 
qirected by fat. 26 Geo, 2 c. 33. Indeed, the Law, fa- 
vouring ſettlements as much as poſſible, has, in many 
inſtances, precluded the fact of marriage from being 
controverted : thus, after an order of removal, ſtating 
the parties to be huſband and wife, the fact of marriage 
can only be controverted upon appeal to the Seſſions. 
So alſo, if a man and woman be certificated as huſ- 
band and wife, the legality of their marriage cannot be 
controverted by the certifying pariſh : and it is not ne- 
ceſſary for this purpoſe to prove a marriage in fact; 
evidence of cohabitation, reputation, and other circum- 
ſtantial proof, is ſufficient. | 

But although the huſhand*s ſettlement is, if known, 
communicated to the wife, and retained after the huſ- 


band's death, till ſhe gain a new one, notwithſtanding ſhe ! 
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yet her own ſcttlement, in certain caſes, is not extin. 
guiſhed, but only ſuſpended, during the coverture ; and 
if her huſband have no ſettlement, her own remains even 
during the coverture; or if he have a ſettlement, but it 
cannot be diſcovered, her ſettlement returns. The re. 
moval of a wife, therefore, imports, that it is to her hul. 
band's ſettlement ; for it is incumbent on the pariſh, to 
which ſhe 1s removed, to prove a different ſettlement, 
even though ſhe be not removed as a wife. 

4. To prevent improper perſons from gaining a ſet. 
tlement by Re/idence, it was enacted, by fat, 13 & 1, 
Car. 2. c.12.4 1, That it ſhall be lawful, upon con. 
plaint made by the Churchwardens and Overſeers of the 


40 days after any poor perſon ſhall come to ſettle in 
any tenement, under the yearly value of 10/, for any 
two Juſtices of the Peace, of the diviſion where any per. 
ſon likely to be chargeable to the pariſh ſhall come tg 
inhabit, by their warrant to remove and convey ſuch 
perſon to ſuch pariſh, where he or ſhe were laſt legally 
ſettled, either as a native, houſeholder, ſojourner, ap- 
prentice, or ſervant, for the ſpace of 40 days at the 
leait, unleſs he or the give ſufficient ſecurity for the dil. 
charge of the ſaid pariſh, to be allowed by the (ail 
Juſtices.“ | 

By fat. 1 Fac. 2. c. 17.43, © the 40 days! conti. 
nuance, intended by fat.13 © 14 Car. 2. c. 12, to make 
a ſettlement, was to be accounted from the time of his 
or her delivery of notice, in writing, of the houſe of his or 


of the Churchwardens or Overſeers of the Poor of the 
parith to which they ſhall ſo remove.” 


writing ; which the Churchwardens or Overſeers were 
required to cauſe to be read publicly, immediately after 
divine ſervice, in the church or chapel of the ſaid pariſh 
or town, on the next Lord's Day, when there ſhould be 
divine ſervice in the ſame ; which notice was to be regil- 
tered and kept 1n the book of the Poor's accounts ; and, 
if they neglected to read or regiſter ſuch notice, they 
were to forfeit 40s. No ſoldier, ſeaman, ſhipwright, 
Sc. were to gain any ſettlement in any pariſh, by de- 
livery and publication of ſuch notice, unleſs after the 
diſmiſſion of ſuch perſon from the ſervice. $ 4. 

By the ſame ſtatute it is provided, that if any perſon 
ſhall execute an annual office, or, being properly rated, 
ſhall pay the public taxes; or ſhall be lawfully hired as 
a ſervant, and ſerve for a year; or ſhall be bound an 
apprentice in any pariſh; they ſhall reſpectively gain 
ſettlements thereby : though no ſuch notice, in writing, 
was delivered or publiſhed, as the ſtatutes, above recitec, 
require. $$ 6, 7, 8. 

It is apparent, from theſe ſtatutes, that the Legiſlature 
was anxious to prevent a ſettlement being gained by 
conſtructive notices ; it was therefore ſettled, by various 
determinations of the Courts, that nothing could be 
equivalent to notice, except thoſe acts for which the ita- 
tutes provide: and now, by „at. 25 Geo. 3. c. 101. 63, 
it is expreſsly provided, “that no perſon ſhall, in future, 
be enabled to gain any ſettlement in any parich, town- 
ſhip, or place into which they ſhall come, by delivery 


and publication of any notice in writing.“ 


The 


never lived with him at the place in which he is ſcttlg 2 


Poor of any pariſh, to any Juſtice of the Peace, au/ 


her abode, and the number of his or her family, to one 


By far. 3 4W.&S M.c.11, © the 40 days were. 
to be accounted from the publication of the notice, in 
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The 40 days“ reſidence, which is required to gain 
this ſpecies of ſettlement, need not be in the tenement 
which the party occupies ; and therefore, when a per- 
ſon took a windmill of above 1o/. a year, but re- 
Jed in a diſtant cottage under 10/. a year, within 
the ſame pariſh, he thereby gained a ſettlement ; nor 
need the reſidence be for 40 days ſucceſſively : but if, 
during his occupation of the tenement, he reſided at 
different times any where within the pariſh for more 
man 40 days, it is ſufficient; and if he occupy two 
tenements, in different pariſhes, and reſide alternately 
in each pariſh above 40 days in the whole, his fettle- 
ment ſhall be in that pariſh in which he lodged the laſt 
night of the firſt 40 days; but the occupation mult be 
legal; for if he has obtained poſſeſſion of the tenement 
by fraud, a reſidence will not gain a ſettlement; and it 


is a general rule, ſeemingly without a fingle exception, 
that no perſon can be removed from reſiding upon his 


own eſtate, whatever likehhood there may be of his, or 
any part of his family, prone chargeable. See 2% 10, 
It is alſo expreſsly enafted, by Hat. 13 Geo. 3. c. 84, 
that gatekeepers, on turnpike roads, ſhall not be removed 
from their reſpective toll-houſes : and, by other ſtatutes, 
that officers, mariners, ſoldiers, marines, (and militia- 
men, being married,) ſhall not be removed from thoſe 
pariſhes, in which they ſet up and exerciſe any trade, 
until they become actually chargeable, Sce 2% VI. 


5. By the conſtruction of far. 13 & 14 Car. 2. c. 12. 
Fi, noticed in the preceding diviſion, it is ., that 
whoever ſhall ent a tenement above the yearly value 
of 10/. in the pariſh, in which he ſhall come to in- 
habit, for the ſpace of 40 days, ſha!l thereby gain a 
ſettlement, 

But by fat. g 10 V. z. c. 30. F 11, it is moved, that 
no certificate perſon (fee po? V,) ſhall be adjudged to 
3 a ſettlement by reſidence, unleſs he ſhall really and 

ond fide take a leaſe of a tenement, of the value of 10/. 

In the conſtruction of this part of the ſtatute, g & 10 
IF. z. c. zo, it has been held, that where a certificate- 
man agreed with the leflee of a mil!, that he would oc- 
cupy the mill; and, in purſuance of the agreement, oc- 
cupied it for two years, this was a ſufficient rating, to 
avoid the certificate, though there was no under-leate or 
aſſignment ; for the rent being reſerved for a year, it is 
an abſolute demiſe for a year: and if not, it is a leaſe 
at will, which is ſufhcient. And where it was ſtated, 
that a certificate-man took a leaſe for ſeven years, the 
Court ſaid, they would intend that it was by deed, for 
otherwite it would be no leaſe at all. —And it is not ma- 
terial, though the greatelt part of the premiſes lies in a 
dillerent pariſh, if the tenant reſide on that part which is 
in the certificated pariſh, — And renting a tenement of 
io], a year, with a reſidence of 40 days, will avoid a 
certificate, although the certificate be granted, er the 
taking, and before the expiration of the 40 days, 

As to the nd of Tenement ; it has been held, that 
the renting of a water mill, a coney warren, a piece of 
paſture ground, a houſe within the rules of the Fleet- 
priion, a windmill, a dairy of cows with privilege of 
paiture for them, a potatoe ground, a firſt and ſecond 
floor unfurniſhed, a ſhop occupied ſeparately from the 
lc aſe to which it belongs, a furniſhed room hired for a 
particular purpoſe though the landlord is to find fire 
and have the uſe of it at other times, a land-ſale col- 


| 
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liery, a cattlegate, the fiſhery of a pond with the ſpear- 
ſedge flags and ruſhes in and about the fame, the hay 
graſs and aftermeata of meadow land, a rabbit warren 
though the party has no intereſt in the ſoil, except 
that of entering on the ſoil to kill the rabbits, the fogs 
and aſter-graſs of meadow lard, the hiring of twenty 
cows at 31, 10s. fer annum each with privilege to feed 
them in particular fields for a certain part of the year 
during which time no other caitle were todepaſture there; 
are all of them Tenements within the meaning of the ſta- 
tates: and will, if above the value of 1ol. a year 
gain the party, who reſides on them for 40 days, a ſet- 
tlement in the pariſh in which each reſpectively hes. 
But no gatekeeper, or perſon renting the tolls of turn- 
Pikes, and reſiding in any toll-heuſe, belonging to the 
traſtees, ſhall thereby gain a ſettlement. Stat. 13 Geo. 3. 
©, 84. 8 56. 

The tenement muſt be entire; but it is not neceſſary 
to this purpoſe that the tenement ſhould be taken all of 
the ſame landlord, or that it ſhould lie entirely in 
the ſame pariſh, Therefore a houſe rented at 5“. 
a year of one landlord, and a piece of land of 6/. a 
year of another landlord ; or a houſe of 6. a year 
rented of one man, and ſtables of 50. a quarter of 
another; are terements ſufliciently entire to give a 
ſettlement. So alſo, an entire tenement of houſe and 
lands of the value of 12/. a year, lying in different 
pariſhes, although in neither pariſh the value amounts 
to 10/, a year, will gain a ſettlement; and fo, though 
the taking be at different times, and the tenement is after-- 
wards underlet in part, or in the whole, to, and occu- 
pied jointly with, another perſon ; and, in theſe caſes, 
the ſettlement will be in that pariſh in which the tenant 
lodges the laſt 40 days. 

The tenement alſo muſt be of the value of 10l. a year; 
and the value does not depend upon the rent, but on the 
real worth it may be of at any one time during the oc- 
cupation of the tenant ; for though no rent be reſerved, 
yet if it be worth 10. a year, it will gain a ſet- 
tlement. The rent, however, is good prima facie evi- 
dence of its valve, and ſhall be concluſive, if no other 
evidence of value appear. It hath accordingly been 


adjudged, that a houſe of the value only of Gl. 104. - 


year, taken at the rent of 10. a year, under a cove- 
nant that the landlord ſhall make new buildings, is 
not of ſufficient value, if thoſe rew buildings are never 
made. So, a ſole tenancy in a houte of 8/. a year, 
and a joint-tenancy in land of 3/. 15s. a year, hath 
been adjudged not of ſufficient value. So alſo, a houſe 
of 16/. a year, occupied jointly by two perſons, or a 
farm of 14/. a year, rented by two perſons, jointly, 
although the rent be paid, the ſtock tinted, and the 
profits taken ſeparately by each, is not of ſufficient value 
to gain either of them a ſettlement ; but a farm of 524. 
a year rented, occupied, and managed jointly by two 
tenants, is a tenement of ſuſhcient valve to each of 
them. A tenement of 10/, a year, taken without 
fraud, will gain a ſettlement, although the tenant lire 
only in one part of it, and underlet the remainder to 
difterent tenants; and therefore, where a man took a 
tenement, conſilting of a cottage and an acre of land 
of the value of 7. a year, and let he whole of it at 
the ſame rent to another perſon, and afterwards took 


another tenement of zl. a year, theſe two takings 
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were held ſufficient to gain a ſettlement; for he con- 


tinued tenant of che cottage and the land, though 


they were underlet, A cottage of 6/. 175. a year, held 
for the remainder of gg years, on a leaſe determin- 
able on the life of the tenant, is a tenement of the 
valve of 10/, a year. 80 alſo, where a perſon was 


- appointed to be Herd to ſeveral perſons, who had 


a right of common upon a large extenſive common or 
waſte, and reſided in a houſe fitvated on the common, 
and was allowed, as a reward for his fidelity and ſervice, 
the excluſive enjoyment of the houſe and parcel of 
meadow adjoining thereto, of the value of 20l. a year; 
this was held to be a ſufficient renting, and of ſuf- 
ficient value to gain a ſettlement: but if the renting be 
fraudulent, as taking a farm Without being able to ſtock 
it, it will not gain a ſettlement, although its value is 
more than 101. a year. | 

As to the time of renting ; the tenement need not 


be taken for a whole year, and therefore a iaking and 


occupying from the firſt of June to the Lady Day follow- 
ing, has been held ſufficient to gain a ſettlement. 

To complete this ſpecies of ſettlement, there muſt be 
a Reſidence of 40 days; either on the tenement, or 
in the pariſh where it lies; for a reſidence in one pariſh, 
and occupying a tenement in another, is not ſufficient. 


6. Ir any perſon ſhall come into any town or pariſh 
to inhabit, and ſhall, for himſelf, and on his own account, 
be charged with, and pay, his thare towards the public 
Taxes, or levies, of the ſaid town or pariſh, he hall 
be adjudged and deemed to have a legal ſettlement 
in the ſame, Stat. 3& 4 V. CM. c. 11. $6. —But no 
perſon ſhall gain ſuch ſettlement by paying taxes for any 
tenement of leſs than 10/. yearly value. Szat. 35 Geo. 3. 
c. 101. { 4. 8 


As to the kind of taxes; the Land- tax and the Poor's - 


tax are public taxes within the meaning of this ſtatute; 
but a tax, aſſeſſed for the repair of a county bridge; or 
towards the repairs of the highways; or for the ſca- 
venger, /tat. 9 Geo. I. c. 7. § 6; or the duties on houſes 
and windows, ftat. 21 Geo. 2. c. 10.4 13 ; or the ſtop- 
page raifed on the perſons belonging to Sheerne/s yard, 
for the relief of the poor ; are neither public taxes, or 
levies, within the meaning of the Legiſlature ; and there- 
fore, the paying them will not entitle the perſon to a ſet- 
tlement under this ſtatute. 

The party mult be both aſſeſſed to and pay the tax to 


gain a ſettlement; and payment of an afſeſlment, which, 


as to other purpoſes, is illegal and void, will gain a ſet- 
tlement: ſo alſo, if it be made upon the houſe, and not 
upon the perſon, or on the occupier of ſuch a houſe, or 
the farmer of ſuch lands; and if the aſſeſſment continue 
in the rate book in the name of a former tenant de- 
ceaſed, payment by the occupier is ſufficient ; for it is 
not neceſſary that the tenant ſhould be rated by name ; it 
he is virtually rated and paid, it is ſufficient. If the te- 
nant be aſſeſſed, and he pay, he will thereby gain a ſet- 
tlement, although it is repaid to him by his landlord, or 
allowed in his rent; but if the landlord be aſſeſſed, pay- 
ment by the tenant is not ſufficient, although the tax is 
demanded of him by the officer who made the rate. 
So alſo, where a father occupied a houſe, and was rated 
to the Poor, but gave up the occupation to his ſon with 
whom he contiuved to live merely as an inmate; a pay- 


ment by the ſon, under this rating, will not gain him a 
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ſettlement; but if the father had continued in the oe 
cupation, and the ſon being the viſible manager of bis 
concerns, had been rated inſtead of his father, and had 
paid, he would have gained a ſettlement. 

The rate books are generally divided into different cg. 
lumns, and diſtinguiſhed “ Landlords rated, Name; 
of occupiers; — and therefore, if different perſons be 
named in eacb, pay ment by the one will not gain a ſettle. 


ment; becauſe in the one caſe he is not rated, and in the 


other has not es as where the landlord is aſſeſſed, and 
tenant pays; but in general where there is no name men. 
tioned, or if both the names of landlord and tenant are 
inſerted, but it does not appear which of them is rated: 
or if the tenant's name has been once introduced upon 
the rate book, though taken off in conſequence of his po. 
verty, and at his own requeſt, and no other name inſerted - 
it ſhall be conſidered, in all theſe caſes, as an aſſeſfment 
upon the tenant; fer the land tax is the tenant's tax, a; 


between him and the public, and ſhall be fo taken, unlc{ 


it expreſsly appear, that the landlord is rated; but whe. 
ther landlord or tenant be rated, is a queſtion of fact for 
the Juſtices at Seſſion to decide. 

A landlord cannot pay the tax for the tenant ; and 
therefore where a farm was rated by a particular name, 
and neither the name of the landlord or tenant on the 
rate, and the landlord paid the tax and received it again 


from the tenant, it was held, that this did not give the. 
tenant a ſettlement: but if a tenant be rated and ab- 


ſcond, and his landlord deſire the Collectors to levy it by 
diſtreſs, let he ſhould loſe the money ; and on their 


going to the premiſes, a friend of the tenant's pays it to 


him; this is equal to payment by the tenant himſelf, and 
he thereby gains a ſettlement. So alſo, if the Collectors 
of the Land-tax demand payment of the tenant, and on 
his refuſing to pay, they ſhew him a paper-writing and 
read it, and tell him the ſum he is to pay, and on his re. 
fuſal levy the money by diſtreſs, and he afterwards pays 
ſuch ſum as an aſſeſſment on him, it ſhall be intended 
that he was in fact aſſeſſed, unleſs the contrary clearly 
appear, | 


7. Ir any perſon, who ſhall come to inhabit in any 
town or pariſh, ſhall for himſelf, and on his own account, 
execute any public annual Office, or charge, in the ſaid 
town or pariſh during one whole year, he ſhall have a 
legal ſettlement in the fame. Sat. 3 © 4 V. & NM. 
c. 11. $6. : 

If a 3 perſon ſhall ſerve an annual office in 
ſuch pariſh, being legally placed in ſuch office, he {hall 
thereby gain a ſettlement. Stat. 9 & 10 W. z. c. 11. 

The Aud of office; the office need not to be what 19 
generally called a pariſh office, for if it be an annual 
office, and ſerved in the pariſh, it is ſufficient ; and there- 
fore, it has been held, that ſerving the office of ac 
of a borough ; or the office of pariſh clerk, though cholen 
by the parſon, and not by the pariſhioners, and al- 
though he has no licence from the Ordinary, for the 
office is annual ; or the office of collector of the land- 
tax; or the office of collector of the duties on brit 
and burials; or the office of 1ithingman ; or the office of 
con/table of a city, although the el-&ion is not in the 
pariſhioners ; or the office of. petty con/table, if ſworn in 
at the leet, though ſerved by deputy ; or the office ot 
bail; or ale-conner ; or tue office of ten; or the office 


of hog-ringer, being annual offices, wi// gain a — 
i | but 
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but the office of deputy conſtalle; or the office of /ehool- | 
maſter to A charity ſchool, eſtabliſhed by private dona- 
tion; or the office of deputy titbingman; or the fee of 
erate under a ſequeſtration ; are ut annual offices, and 
therefure the ſerving them will nat gain a ſettlement. 

The party alſo muſt be regularly ard legally appointed 
to the office; or the ſerving it will not be ſufficient ; 
and therefore, although an inhabitant of a pariſh has a 
tally left at his houſe, ſignifying that he is cholen bor/- 
lol er or tichingman, yet if he is not preſented and ad- 
mitted in the Court l-et, he is not legally placed in the 
office, and cannot gain a ſettlement by ſerving it. So 
alſo, where a man was choſen cox?able, and even ſworn 
in, yet not being preſented at the leet, jt was held that 
he gained no ſetilement by ſerving the office : but when 
a perſon was appointed a titbingman by the ſteward of 
the leet, and ſerved the office for a whole year, it was 
held, that he thereby gained a ſettlement, although he 
was not ſworn in until half the-year was expired. | 

The ofice muſt be completely jerved for a year; and 
therefore, if the party become chargeable before the year 
expires, this is an interruption to the ſervice, and will 
prevent his gaining a ſettlement, although no other per. 
ſon is appointed in his ſtead, until the year expires ; and 
ſo ſtrictiy has this part of the ſtatute been conſtrued, that 
when a tithingman ſerved two half years at different 
times, it was held, that they could not be joined fo as to 
make a ſervice for a year, although there was a cuſtom in 
the pariſh not to ſerve the office longer than half a year 
at a time; for the very cuſtom proved that in this pariſh 
the office of zithingman was not an annual ofiice. If, 
however, two pariſhes uſe the ſame church, and the ſex- 
ton live in that pariſh, in which neither the church nor 
the burial part of the churck-yard lies; yet, by ſerving 
this office, he ſhall gain a ſettlement in that pariſh where 
he reſides, 


8. Tre claſs of Settlements, by Hiring and Service, is, 
perhaps, above all others, obſcured by an innumerable 
yariety of caſes; the determinations in which, unleſs 
very minutely attended to, will frequently appear contra- 
dictory. The following ſummary is intended to contain 
a ſtatement, of the general rules on this head, as conciſe 
as poſſible; without entering into exceptions, cauſed, 
for the moſt part, rather by the particular circumitances 
of the caſes, than by any uncertainty in the Law. 

If any unmarried perion, not having child or children, 
ſhall be lawfully hired into any pariſh or town, for one 
year, ſuch ſervice ſhall be adjudged and deemed a good 
ſettlement therein. Sat. 3 C 4W. & M. . 11 56. 


But no perſon, ſo hired as aforeſaid, ſhall be deemed to 
have a good ſettlement in any ſuch pariſh or townſhip, 
unleſs ſuch perſon ſhall continue and abide in the ſame 
ſervice during the ſpace of one whole year. Star. 
889 N. z. c. 30.4 4. 8 

Under fat. g 2 10 V. 3. c. 11, Certificated perſons 
cannot gain a ſettlement by hiring and ſervice: And by 
flat. 12 Ann. ft. 1. c.18. § 2, it is exprelsly provided, 
that no hired ſervant to a certificated perſon ſhall gain a 
ſettlement, by ſuch hiring and ſervice, 

No child, nurſe, or ſervant, received into, maintained, 
or employed within the Foundling Hoſpital, ſhall gain any 
ſettlement in the pariſh where ſuch hoſpital is ſituated, 


- — — 


by virtue of being ſo received, employed, or maintained. 
dat. 13 Geo, 2. c. 29. 57. 
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No perſon, who ſhall be admitted into the Magdalen 
Hospital as a penitent proſtitute, or who ſhall be employed 
in the ſaid hoſpital as a hired ſervant, ſhall, by reaſon of 
ſuch admittance, or ſervice, gain a ſettlement in the pa- 
riſh in which the ſaid hoſpital is or ſhall be ſituate. 
Stat. g Geo. 3. c. 31. 88. 

Who jhall gain ſuch ſettlement:— The clauſe in the fat. 
30 4M. e M. c 11, which prevents married perſons, 
having children, from gaining ſettlements by hiring and 
ſervice, was made merely for the protection of pariſhes; 
and there fore, a widower, although he has children, if 
ſuch children are emancipated, and have gained ſettle- 
ments for themſelves, may pain a ſettlement by hiring 
and ſervice ; for, in ſuch caſe, there 1s no danger of the 
pariſh being burdened with the children, by ſettlement 
derivatively from their father ; and, upon this principle, 
it has been ſettled, that a daughter, who is emancipated, 
may pain a new ſettlement, by hiring and ſervice with 
her father. And, indeed, this clauſe has always been 
conſidered as favourably as poſſible to ſettlements ; and 
therefore, if a wife, where the huſband is abroad, is hired 
as a ſervant, and, before the year expires, her huſband 
dies, a continued ſervice for a year, from the time of 
his death, will gain a ſettlement, although, at the time 
of the hiring, ſhe was a married perſon. So allo, if a 
ſervant be unmarried at the time when he is hired, he 
gains a ſettlement by a year's ſervice, although he marry 
before the ſervice commences : So alſo, if a married man 
hire himſelf conditionally, and, before the condition per- 
formed, his wife dies without iſſue, he is an unmarried 
perſon within the ſtatute; and ſhall gain a ſettlement, if 
the hiring takes place, and he ſerves a year from the 
time the condition was performed. 

To complete this ſpecies of ſettlement, there muſt be 
ſuch a Contract, between the maſter and ſervant, as will 
amount to what the Law conſiders as a hiring ; fora hiring 
cannot be intended, where no contract appears: and 
therefore, where a gentleman, wiſhing to have his foot- 
boy inſtructed in the art of ſhaving, ſent him to a bar- 
ber to learn to ſhave, where he ſtaid three years, 
ard afterwards became chargeable to the pariſh: the 
Court beld, that there was not ſuck a contract in this 
caſe as would amount to a hiring and ſervice; for there 
was no implied agreement, much leſs a pohtive contract, 
between the boy and the barber: fo alſo, where a Captain 
brought a female negro flave from America to Enzland, 
who lived with him here in the capacity of a ſervant, but 


there was no hiring; it was held, that the ſervice, under 


this circumſtance, would not entitle her to a ſettlement, 
becauſe there was no contract appeared: ſo alſo, where a 
boy worked for ſeveral years with his uncle, who allowed 
him hoard, lodging, clotnes, and pocket money ; yet, be- 
cauſe there was no contract between them for a hiring, 
it was held, that the boy did not gain any ſettlement 
under this ſer vice: fo alſo, where the waiter of an inn be- 
ing ill, procured another waiter of his acquaintance to 
ailit him, who continued, with the Knowledge of the 
matter of the inn, hoarding and lodging in the inn for 
the courſe of nineteen months, when the waiter went 
away, and the aſſiſtant continued to ſerve for more than 
twelve months afterwards, as he had done before, with- 
out making any agreement with the matter; it was held, 
he did not gain any ſettlement by this ſervice ; becauſe 
there was no contract for ſuch ſervice with the mater. 
And 
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And when a contract of hiring does appear, or can, 
from the circumſtances, be inferred ; yet it mult allo ap. 
pear that the hiring was for a year. If, however, there 
be a hiring zz general terms without any deſignation of 
time, it is always underſtood that ſuch general hiring is 
for a year. Therefore, where a boy went into a ſervice 
without any expreſs contract being made, and his maſter 
told him, that if he ſtaid a year, and behaved himſelf 
well, he would give him, the next year, a livery and full 
wages; the Court held, that although there were no ex- 
preſs hiring, yet, as it was clearly a general hiring, it 
amounted, by conſtruction of Law, to a hiring for a year; 
for a general hiring ſhall always be conſtrued into a 
hiring for a year: of which, it would be needleſs here to 
multiply examples. 

But a hiring at weekly wages, for ſo long time as the 
maſter ſhould want a ſervant, is not a hiring for a year; 
for the contract is at the will of the maſter, and is ſo far 
from being for a year, that the ſervant may be turned 
away at the end of the week. And the ſame principle 
ſeems to apply to all caſes where, by the expreſs contract, 
the hiring may be determined either by the maſter, or the 
ſervant before the year expired: and to make a hiring 
ſuch as will gain a ſettlement, there muſt be, in the ori- 
- gival agreement, ſomething by which it appears to be a 
hiring tor a year; as that the party ſhould have ſo much 
a week the year round, or ſo much a week both ſummer 
and winter, 

A hiring at eight ſhillings a month, with liberty to let 
himſelf out in harveſt time, and depart at a month's 


wages, or a month's warning, is not a hiring for a year: 


and the diſtinction in this ſpecies of hiring ſeems to be, 
that where the liberty either to work for another maſter, 
or not to work for the matter hiring, forms part of he 
contra, that ſuch hiring is not a hiring for a year, and, 
of courſe, a ſervice under it will not gain a ſettlement ; 
for, to gain a ſettlement, the ſervant muſt continue and 
abide in a ſtate of ſervitude, all the time, during a whole 
year, But where the exception does not form any part 
of the original agreement or contract, then an exemp- 
tion from {ervice, during part of the year, particularly if 
it ariſe from uſage, will not vitiate the hiring. And 
even where the hiring is accompanied with an agree- 
ment to be abſent; yet if it be for the purpole of a duty, 
which the Law would have compelled the maſter to per- 
mit the ſervat to perform, it will not vitiate the contract; 


as where a man was hired to ſerve a year, with an ex- 


preſs exception to be abſent for a month on the duty of 
a militia-man. In all caſes, if the contract be legal at the 
time of the hiring, a new agreement, during the ſervice, 
will not avoid a ſettlement under it; as where a man 
hired himſelf to a turner for a year for board, lodging, 
pocket money, and clothes, but in the middle of the year 
it was agreed, that inſtead of theſe, he ſhould work by 
the piece, and have what he could earn. ©, 


As to cuſtomary and retroſpective Hiring —4 hiring 


from Ilay- day to Lady- day, and trom Lady- day to May- 
day; or trom the 3d of October to the Michaelmas fol- 
lowing ; or from Michaelmas to Michaelmas, with liberty 
of abſence during fheep-ſhearing or harveſt month, will 
not gain a ſettlement ; although in all cheſe caſes it is the 
cuſton of the country to conſider ſuch hiring as a hiring 
for a ycar ; but a biring from Wh:t/entide to Witfuntide, 


if it be the cuſtom ot the country to conſider fuch hiring | 
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as à hiring for a year, will gain a ſettlement, although 
it fall ſhort of 365 days: So alfo, a hiring at a flatüte 
fair, held the day after M:chaelmas-day, from that time 
til the Michaelmas following; or trom the ſecond day of 
one year until the firit day of the next year, are hiring; 
for one year; for the days ſhall be taken incluſive; 
But where ſuch a number of days intervene, as to prevent 
the principle of there being no fraction of a day, by 
analogy to the rule of Law in other caſes, from apply. 
ing; or where ſuch terms as will warrant a conſtruction 
of intent between the parties, are wanting; in ſuch caſe 
no cuſtom of the country ſhall avail to control the Lay, 
and give a retroſpect; therefore, where there was z 
hiring at a ſtatute fair held three days after Maria; tg 
ſerve till the Martiumas following ; the Court held ft 
was not a hiring for a year, although it was ſo confi. 
dered by the cuſtom of the country : So alfo, a hiring 
three days after Michaelmas till the Michaelmas follow. 
ing, is not a hiring for a year, although, by its happen. 
ing to be leap year, the number of days amounted to 305. 
It ſeems, therefore, to be moſt clearly ſettled, that a ye. 
troſpective hiring will in no caſe be conſidered as a hiring 
for a year; as where Michaclmas was on T huw/4ay, and 
upon the Saturday following a man was hired from the 
ſaid Michaelmas day to Dichaelmas following: But a 
conditional hiring may be a good hiring for a year; as 
where a woman agreed to live with a man as a fer. 
vant for three months, at the rate of 3 J. a year; and 
if he and ſhe liked one another, that then ſhe would 
continue his ſervant for the remainder of the year, -and 
continued without any other agreement to ſerve the 
whole year; the opinion of the Court uno ce was, that 
the woman, by this hiriog and ſervice, had gained a ſet. 
tlement: So, where a pertcs, in the common caſe, is hired 
upon a month's liking, and to go away on a month's 


wages, or a month's warning, to be at any time paid ert 


given on either ſide, and the ſervant continues to ſerie 
a year under this hiring, it is held, that he or ſhe thereby 
gains a ſettlement. 

The Courts of Juſtice lean ſo much in favour of ſe! 
tlements, that if, from the circumſtances, a contra? (br 
a year appears, it is conſidered as good, although it was 
not made by one, but by ſeveral hiring: : therefore, 
where a perſon was hired from three weeks after 14. 
chaelmas to the Michaelmas following, and on the expi- 
ration of this hiring, was hired again for a year, and 
there was a ſervice for a year under both hirings ; it was 
held, that the party gained a ſettlement, although the 
ſervice, under the ſecond hiring, was only for 40 days: 
So allo, where a ſervant was hired from Chriſtmas to 
Michaelmas, and ſerved accordingly, and at the fad 
Michaelmas was hired again by the ſame maſter fora 
year, but ſerved only till Mid/ummer following ; it was 
held, that theſe ſeveral hirings might be joined ſo as to 
form a hiring for a year. The general principle in 
theſe cauſes is, that though the /e , muſt be imme- 
diately continued, yet the bring, under which ſuch fer- 
vice is performed, need not be by one and the fame? 
contract; tor if there be a continuation of the ſame ler- 
vice of 40 days. after a hiring for a year, fuch hiring 
will connect itſelf with any former hiring, by which the 
ſervice was continued, ſo as to make a ſervice for 4 
year, The queſtion, therefore, in this ſpecies of ſet- 
tlement, always is, whether the former ſervice wa 
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diſcontinued ? therefore, where a perſon was hired from 
46-Wedne/day until Chri/tmas, and, after ſerving that time, 
left his maſter, and went home to his father, where he 
gaid about a week ; this was held a ditcontinuance, and 
that it could not be connected with a ſubſequent hiring for 
4 year, and ſervice under it for eleven months, ſo as to 

lin a ſettlement : But the mere abſence of a day be- 
tween two hirings, or increafe of wages on the ſecond 
hiring, or the former hiring's being from week to week, 
or abſer.ce on account of ill health, or an omiſſion dur- 


ing ſervice to make a new agreement at the expiration of 


the firſt tiring, will not make a aiſcontiniauce. But the 
ſervant mult, at the time of the ſecond hiring, be in a ca- 
pacity to gain a ſettlement by hiring and ſervice; and 
therefore, if a ſervant be unmarried at the firit hiring, 
and married at the ſecond hiring, they cannot be fo con- 
nected as to gain a ſettlement under him by any length 
of ſervice. 

Of ferwice in different places; at different times; and to 


d ferent maſters : It is not neceſſary that the whole year's. 


ſervice, under any hiring for a year, ſhould be per- 
formed in the pariſh where the hiring is made; and 
therefore if, under a hiring for a year, the ſervant ſerves 
half a year in one pariſh, and then removes with his 
maſter, and ſerves the other half of the year in another 
pariſh, he gains a ſettlement, where he ſerves the lalt 
40 days; even although the maſter went into the other 
pariſh merely on a viſit, or for his health, as to a water- 
ing place. It is not neceſſary that the ſervice ſhould be 
pertormed in the place where the ſervant lives, or where 
the maſter dwells : therefore, where a houſe ſtood in two 
pariſhes, the part of the houſe in which the malter lived, 
and in which the ſervant conſtantly worked, ſtood in one 
pariſh ; but that part in which the ſervant lodged ſtood 
in another, and the ſettlement was held to be in that 
pariſh where the ſervant lodged: So alſo, where a groom 
was hired for a year to a Nobleman who reſided at Wey- 
bridge, to look after his running horſes, which ſtood in 
the pariſh of Barrowwbrook ; it was held, that a reſidence 
in this laſt pariſh for 40 days gained a ſettlement, al- 
though the maſter had neither houle, nor land, nor ſet- 
tlement in the pariſh. 

The 40 days? reſidence need not be 40 ſucceſſive 
days; for if a ſervant ſerves more than 40 days in the 
whole, he gains a ſettlement; and where the laſt 40 
days are in a place where no ſettlement can be gained, 
tae ſettlement ſhall be in the place where the laſt pre- 
ceding 40 days were ſerved. In the caſe of alternate 
relicence, the ſettlement ſhall be in that pariſh where the 
ſervant ſleeps the laſt night of the laſt 4o days. There 
muſt, however, be a reſidence of 40 days in ſome one 
pariſh; and therefore, where a perſon who was hired to 
Waterman, ſerved a year by navigating a boat to and 
'rom London, and it did not appear, that he had, during 
die year, ſlept for qo days in any one pariſh at differ- 
cut times, either in going to or returning from Londen, 
de having in general lived and ſlept in the boat; it was 
«eld, that he did not gain a ſettlement in either place. 

The Service may not only be performed in different 
paces, but with different maſters, provided there be no 
liſſolution of the original hiring ; and the ſervant be 
unmarried at the time ſuch original hiring took place ; 
tor marriage, during the ſervice, as has already been ſaid, 
will not vacate the ſettlement, or entitle the maſter to 
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turn the ſervant away. — Service with the execator of the 


maſter for the remainder of a year, though in a diffcrert 
pariſh from that in which the hiring for a year was made, 
is good: for the death of the matter does not diſſolve the 
contract: and the ſervant, by ſuch ſervice, gains a ſet- 
tlement in the ſecond pariſh, 

Of abſence from ſervice : — The year's ſervice muſt be 
performed; and therefore, if the iervant voluntarily and 
without ſufficient cauſe go away, or abſent himſelf from 
the ſervice, at any period previous to the expiration ot 
the year, this abſence operates as a diſſolution of the 
contract; and this, though done by colluſion between the 
maſter and ſervant, for the purpoſe of avoiding a ſettle- 
ment; if a diſcharge 1s procured under the order of a 
Juſtice, and no actual fraud be poſitively found: — So allo, 
an abſence in the ſervant, ariſing from his criminal con- 
duct, or even though involuntary on his part, will, under 
certain circumſtances, prevent a ſettlement : thus, where 
a maid ſervant ſerved till within three weeks of the end of 
the year, when her maiter diſcovering her to be with 
child, turned her away, and paid her her year's wages, 
and half a crown over; it was held an inſufiicient ſervice, 
and no ſeitlement gained under it; for this was a good 
cauſe to diſcharge her: So, where a man ſervant is turned 
away by his malter before the expiration of the yr, on 
the fact of his being the reputed father of a baſtard child, 
he thereby loſes his ſettlement ; for the being taken into 
cuſtody, and detained for this oftence, renders him in- 
capable to perform his ſervice, and gives the maſter a 
right to diſcharge him. 

The contract, if once diſſolved by any ſpecies of ab- 
ſence on the part of the ſervant, cannot be ſet up again 
or renewed between the parties by the return of the 
ſervant, and ſubſequent agreement ; but an abſence cre- 
ated by the default, or fraudulent coatrivance, of the maſ- 
ter, ſhall not impede a ſettlement ; as if he turn a ſervant 
away or remove him, on his falling ſick; or he goes 
away on being diſabled by accident, though he be 
thereby prevented from returning to his ſervice during 
the remainder of the year : So allo, an abſence procured 
by the fraud of others will not prevent the party from a 
ſettlement ; as where the pariſh officers give a ſervant 
money to leave the pariſh, in order to prevent his be- 
coming chargeable when the year expires ; or if the 
ſervant, before the year expires, declare to his maſter 
that he does not wiſh to be ſettled in that pariſh, and goes 
away with h.s maſter's conſent, merely to avoid the 
gaining of a ſettlement : An expreſs, or even an implied 
conſent of the maſter to the abſence of the ſervant, will 
prevent ſuch abſence from diſſolving the contract; and 
the taking the ſervant again into his ſervice, during the 
year, is evidence of his implied conſent to ſuch abſence. 
Thus, where a man, hired from 1artinmas to Martinmas, 
for a year, about the middle of the year abſented himſelf 
from his maſter's ſervice, without his conſent, for above 
three weeks together, but, on the demand of his maſter, - 
returned, and ſerved out the remainder of the year; it 
was held, that the abſence of the ſervant was purged by 
the maſter's receiving him again: So alſo, where the 
{ſervant ſerved till within three weeks of the end of the 
year, when he aſked his maſter leave to go to the her- 
ring fiikery, and his maſter conſented he ſhould go, if he 
would get a man to do the work. in the mean time, to his 
maſter's liking, which he did, and then received part of 
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his wages, and went away, and returned after the year 
expired, and received the reſidue; this was held an ab- 
ſence with the maſter's conſent, and therefore a good 
ſervice : So alſo, on a hiring from AMichaelmas to Michael- 
mas, if the ſervant tell his maſter, at the time of hiring, 
that he cannot come till the day after Michaelmas, and 
the maſter ſays he will ſhift till that time; this is a per- 
miſſion of abſence till the time, and will gain a ſettle- 
ment, although the ſervant quit his ſervice the day be- 
fore the enſuing Michae/mas-day, if he ſo quit by the 
leave of his maſter ; and where the diſpenſation of ſer- 
vice, at the end of the year, is h fe, the abſence does 
not diſſolve the contract, though a new ſervice is entered 
on before the firſt year actually expires ; and indeed, ab- 
ſence with conſent is always good, unleſs where, as has 
been before obſerved, it is an exception in the original 
contract of hiring. 


9. Ir any perſon ſhall be bound an apprentice by in- 
denture, and inhabit in any town or pariſh, ſuch binding 
and inhabitation ſhall be adjudged a good ſettlement, 
Stat. 3 G 4 V. CM. c. II. 58. | 

Certificate perſons, under Hat. 9 & 10W 3. c. 11, 
cannot gain a ſettlement by apprenticeſhip. And by far. 
12 Ann. c. 18. F 2, Apprentices to any perſon, reſiding 
in any pariſh under a certificate, and who ſhall not have 
gained a legal ſettlement, ſhall not gain any ſettlement 27 
fuch pariſh, by reaſon of ſuch apprenticeſhip or binding: 
Bat an apprentice to a certificate-man may gain a ſettle- 
ment by ſerving him in another pariſh, or even in the 
certified pariſh, if his maſter purchaſe an eſtate there; 
or if he ſerves 40 days before the maſter is certificated ; 
or if the maſter is certificated to another pariſh, and the 
apprentice ſerves the laſt 40 days in the pariſh fir 
certified. 

No perſon, bound apprentice by any deed, writing, or 
contract not indented, being firſt legally ſtamped, ſhall be 
liable to be removed from any parith, &c. where he ſhall 
have been ſo bound an apprentice, and has reſided 40 
days, on account of ſuch deed, writing, or contract not 
being indented only. Stat. 31 Geo. 2. c. 11. 

An apprentice, by being bound and inhabiting in the 
pariſh where his maſter lives, or where his ſervitude is 
performed under the indenture, thereby gains a ſettle- 
ment, although it be to a maſter who has no right to 
take an apprentice ; and although the apprentice, at the 
time he binds himſelf, is an infant; and though the 
binding is for a leſs term than even years, if not avoided, 
on this account, by rhe parties themſelves during the time: 
So alſo, although the apprentice-fee is not inſerted in the 
indentures, purſuant to far. 8 Ann. c. g. & 39: or though 
the indenture, or its counterpart, 1s not executed by the 
maſter, or the apprentice : or although the maſter be an 
infant, Put there muſt be a binding as an apprentice, 
either by indenture or by deed properly ſtamped; and if 
the indentures are abſolutely void, he cannot gain a ſet- 
tiement as a ſervant, by his ſervitude under them: So 
alſo, where a contract or agreement was made to ſerve 
for ſo many years, it was held not to amount to a ſuffi- 
cient binding as an apprentice; for a hiring as a ſervant, 
and an agreement to bind as an apprentice, are diſtin 
and independent contracts, and never can be converted 
one into another. Thus, where a written agreement, was 
made between the parents of a bey and his intended 
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maſter, to bind him apprentice for ſeven years; but ng 
' indenture of apprenticeſhip was executed, purſuant to the 
agreement ; the Court held, that although an apprentice. 
ſhip was intended between the parties, yet he could not 
gain a ſettlement as a hired ſervant, by ſerving under 
this agreement as an apprentice, nor could he gain a 
ſettlement as an apprentice, becauſe no indeuture of ap. 
prenticeſhip was executed, | 

There muſt alſo be a refidence of 40 days under the 
indenture, to give a ſettlement to an apprentice ; but the 
40 days may be at different times; and though, in 
the interval of theſe times, the apprentice gain a new 
ſettlement, yet they will connect ſo as to form a 40 
days? reſidence under the indenture, and give him a ſet. 
tlement in the pariſh where he lodges the laſt night, al. 
though the maſter himſelf has no ſettlement in the pariſh, 
This ſpecies of ſettlement ariſes from the binding 44 
inhabiting, and not, as in the caſe of a ſervant, from 
hiring and ſervice; and, therefore, the apprentice gain; 
his ſettlement in that place where he inhabits, and not 
where his ſervice is performed: therefore, an apprentice 
who ſerves his maſter in one pariſh, and boards and 
lodges with bis father in another, although ſuch board and 
lodying 1s paid for by the maſter purſuant to a covenant 
in the indenture, does not gain a ſettlement in the maſ. 
ter's pariſh : So alſo, where a boy was bound. apprentice 
to a mariner, and ſerved his maſter in the day-time for 
a quarter of a year at his houſe on ſhore, but lay every 
night on board his maſter's ſhip at her moorings in the 
Thames; it was held, that he gained no lodging in the 
maſter's pariſh on ſhore; although, if it had appeared, that 
he ſlept on board in his maſter's ſervice, he might there- 
by have gained a ſettlement in the pariſh within which 
the ſhip lay ; for although the ſervice relates to one place 
and the inhabitancy is in another, yet that js ſufficient: 
and therefore, an apprentice to a Captain of a ſhip, who 
ſerved and lodged the laſt 40 days on board the ſhip, 
while lying in her harbour, gained a ſettlement in the 
pariſh within which the harbour lay; the ſaid harbour 
being conſidered by the Captain and Sailors as the proper 
home of the ſhip. So alſo, where an apprentice married 
during his apprenticeſhip, and ſerved his malter by day 
in one pariſh, and flept with his wife and family in 2 
different pariſh, he gained a ſettlement in the pariſh 
where he ilept; for that was the pariſh of his habitation; 
So, where a boy was bound an apprentice for three years, 
and after a ſervice of more than 40 days with his maſ- 
ter, his maſter died, and he, with the conſent of his 
miltreſs, and before adminiſtration taken out, went from 
his maſter's houſe to his father's, there being no work 
for him to do, and continued with his father till his ume 
expired; yet it was held, that he gained a ſettlement in 
the maſter's pariſh: So, where an apprentice, after a 
reſidence with his maſter of forty days, fell fick, and, 
on account thereof, went home into a different pariſh 
with his maſter's conſent, and remained ill until his time 
expired, he gained a ſettlement in the maſter's pariſh. 

An apprentice, while the indentures ſubfiſt, is not ſu 
Juris, and therefore cannot ſerve another perſon without 
his maſter's conſent: but if the original maſter conient, 
ſuch ſervice is a ſervice under the indenture, and he gas 
a ſettlement in the pariſh where he lives with ſuch ſecond 
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maſter is by parol, or the agreement be made by the 
widow of the firſt maſter before adminiſtration taken out. 
As to what ſhall be conſidered as a content on the part 
of the firlt maſter, it muſt always depend on the parci- 
cular circumltances of each cate. For further matter 
relating to pariſh apprentices, ſee further this Dict. title 
Apprentices l, 2. 

10. By the Common Law, ſounded on Magna Charta, 
no perſon can be removed from his own landed eltate, 
nonerer inconſiderable its value may be; ard this Law 
(ill continues, provided ſuch eſtate come to him by ope- 
ration of Law: but by Vat. g Coo. l. c. 7. 85. it is 
enacted, that * no perſon mall acquire any ſettlement, in 
any pariſh or place, for or by virtue of any purchaſe of 
ny ctate or intereſt in ſuch pariſh or place, where the 
confideration for ſuch purchaſe duth not amount to the 
\1m of zel. Lord fide paid, for any longer or further 
ume than fuch perſon ſhall inhabit ſuch eſtate.“ 

An eſlate by operation of Law is, that eltate which the 
party gains without any act of his own. Thus, a huſband 
may gain a ſettlement by reſiding on an eſtate veſted in 
truſtees for the ſeparate uſe of his wife, or on an eſtate to 
be purchaſed by her, previous to the marriage, though 
of the value of leſs than zol. So, the huſband of an 
adminiſtratrix, who is entitled as a truſtee to a leaſe for 
years, has the truſt eſtate by operation of Law; and, by 
a reſidence thereon for 40 days, will gain a ſettlement : 
but it ſeems, that the 40 days” reſidence ought to be ſub- 
ſequent to his obtaining letters of adminiſtration; for it 
hath been adjudged, that a ſon, or next of kin, who, after 
bis father's death, lives on an eſtate for years during the 
remainder of the term, but does not take out adminiſtra- 
tion until the term is expired, does not gain a ſettlement, 
by his reſidence on ſuch eſtate: for even a perſon ſolely 
eutitled, but in whom the eſtate does not veſt, for his own 
uſe, cannot, by reſidence thereon, acquire a ſettlement 
without obtainirg letters of adminiſtration : but a refi- 
dence of yo} days upon an equitable eſtate will gain a 
ſettlement; and- therefore, if an eſtate be decreed to truſ— 
tees to be fold to pay debts, and to divide the ſurplus, 
if any, between A., B., and C.: A. has ſuch an eſtate, by 
operation of Law, as will gain a ſettlement: So alſo, 
a perſon, entitled as executor to the remainder of a 
term of 9g years, of a cottage of 4s. a year, pains a 
ſettlement by reßding on ſuch eſtate 40 days: 80 alto, 
where a man built a cottage upon the waſte lands of 
a noblotgang, and hved on it undiſturbed for more than 
20 years, and it deſcended to his daughter; it was held, 
that the daughter, or, if married, her kuſband, gained 
a ſettlement by a reſidence of 40 days upon this eſtate; 
for although her father had not originally any right to 
the land on which the cottage was built, yet the i 
Laving been permitted ſo many years, and a deſcent caſt, 


ine right of entry on the land is taken away ; and having 


thereby gained the right of poſſefiion, it is ſufficient te 
render her itremoveable: and it makes no d ference, 
thou the poſſefſion for more than 30 years-was not 
an auverle pofſeſion; ard even although the ground and 
cottage was originally obtained by fraud. An eſtate in 
ire, belonging to a married woman, and enjoyed by. her 
antband as tenant. by the curteſy, will, after his death, 
give his fon and heir a ſettlement, although under the 
value of 100. a year: So, the widow of a man, whio 
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dies ſeized of a houſe, gains 2 ſettlement by reſidence 
therein for 40 days in right of ber dower; but this 
ſpecies of eſtate will not give a ſettlement to the widow, 
where the huſband was certificated; ner can ſhe commu- 
nicate a ſettlement thereby to any futcre huſhand, unlefs 
her dower be aligned. A conveyance from a father to 
his daughter, in conſideration of natural love aud affec- 
tion, of the reſidue of a term determinable upon hves, 
is an eſtate by operation of Law; and a refidence thereon, 
of 40 days, will give ſuch daughter a ſettlement, al- 
though tne original conſide ration paid for ſuch eſtate, 
by the father, was only 20s. . So alſo, a convey- 
ance aſter marriage, by the wite's father to the huſband 


ly, if it appear to be grounded on natural aſtection, 
and intended for the uſe both of huſband and wite, is 
an eſtate by operation of Law, which will give a fettie- 
meut, though under the value, of zol. and & fortzorr, 
an eftite of whatever value, conveyed from a father 
to bis fon, io conſideration of natural affe ction, al- 
though it is alſo expreited to be in conſideration of 
101. paid by the fon to the father: So alſo, where 2 
woman, on her marriage with the copyho!der of a manor, 
where the widows are entitled to free bench, gave a 
bond, that the ſon ot her intzaded huſband, by a former 
wife, ſhould have poſſeſſion of pait of the copynold 
eſtate after the death of her huſband, on condition of 
his repairing the part of the houle reſerved for her, and, 
after the death of her huſband, delivered up the poſſeſ- 
ſion to the ſon, according to the bond; it was held, that 
the ſon gained a ſettlement by reſiding 40 days on this 
eſtate: So alſo, the ſurrender of an old leaſe, which had 
been many years in the family, and the taking a new 
one, is an eſtate by operation of Law: So alſo, a married 
daughter, who reſides with her family on the eſlate of 
her mother, for 40 days after her mother's death, 
gains a ſettlement, although the eſtate was deviſed to 
the mother only during her life, and then to be fuld for 
the benefit of her children. But refidence on !eaſehcld 
premiſes, determinable on the death of the mother, and 
from the profits of which the daughter is entitled to an 
annuity, will not gain her a ſettlement; neither can 2 
remainder-man gain a ſettlement by reſiding on the 
eſtate during the life of the tenant for life; nor a mort- 
gagor, who, after the mortgagee has recovered poſſeſſion 


in ejectment, is permitted to relide thereon for a particu- 


lar purpoſe ; for he is not in poſſeſſion as mortgagor; nor 
a man who, having conveyed over his eſtate in truſt for 
the benefit of his creditors, afterwards gets fraudulently 
into poſſeſſion; nor can a wile, in any caſe, gain 8 itettle- 
ment in her own right by reſiding, either on her own 
eſtate, or the eſtate of her huſband, during his life. 

An eſtate by purchaſe is, in contemplation of Law, that 
eſtate which a man acquires by his own act and agree- 
ment; and it has been held, that a copyhold eflate, ſur- 
rendered by a father to his fon, and ro which the ſon is 
armed, is an eſtate acquired by purchaſe, within the 
meaning of the ſtatute 9 Geo. 1.c.7.$ 5; and there- 
toro, will not gain a ſettlement by a reſidence thereon of 
40 days, unlels it he of the value of zol. Sa alſo, is a 
grant of a copyhold, with a fine, heriot, and rent. 

AS to what purchaſe ſhall be confidered as amounting 
to the value of zol. it has been held, that an acre 
of land purchaſed for 25/. on which the purchaſer 
eres a tenement, and mekes other improvements, ſo 
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as to enable him to fell the whole for more than 3ol. is 
an eſlate of ſuſficient value: So alſo, a leaſe of 50 years 
of a cottage worth 5. a year, at fixpence a year rent, 
and which, after 20 years, fold for zol. is an eſtate 
of ſufficient value: So alſe, where a man purchaſed 
a houſe and curtilage for 25/. but paid only 94. the 
remainder being paid for him by 2 friend, to hom 
he mortgaged the premiſes as a ſecurity, and who, after 
the expiration of four years, entered under his mortgage 
and turned cut the purchaſer ; this was held an eftate of 
ſufficient value: So alſo, the mortgagee of a term for 
15/, to whom 3os. were due, and 187. 10s, more by 
bond and fimple contract, wio, on the death of the 
mortgagor, takes out adminiſtration as a principal cie- 
ditor, thereby acquires an eſtate of ſuflicient value to 
gain a ſettlement : Parol evidence may be given of the 
value, though the conſideration is expreſſed in the deed 

The reſidence mult be in the pariſh, but need not be 


on the eſtate; nor need the 40 days be all at one time, 


although the eſtate 1s held in common between the pau- 
per, his mother, and his ſiſters. 


V. A v perſon may go into any pariſh to work 7 fine 

of harweſt, or at any other time, ſo that he carry with him 
4 Certificate from the Miniſter of the pariſh, and one of 
the Churchwardens, and one of the Overſeers, that he 
hath a dwelling, and hath left his ſamily, and is declared 
an inhabitant there; and ſuch certificate- perſon ſhall not 
gain a ſettlement in the pariſh in which he goes to work. 
Stat. 13 & 14 C. 2. c. 12. 53. 

If any perſon whatever ſhall come into any pariſh 
to inhabit, and ſhall bring and deliver to the Church- 
wardens or Overſeers a Certificate, under the hands and 
ſeals of the Churchwardens and Overſeers of any other 
pariſh, or the major part of them, or under the hands 
and ſeals of the Overſeers only of any place where there 
are no Churchwardens, to be atteſted reſpeQively by 
two or more credible witneſſes, thereby owning and ac- 
knowledging the perſon or perſons, mentioned in the 
ſaid certificate, to be inhabitants legally ſettled in that 
pariſh ; every ſach certificate, having been allowed of 
and ſubſcribed by two or more Juſtices of the Peace 
within the pariſh or place from whence any ſuch certifi- 
cate ſhall come, ſhall oblige the ſaid pariſh or place to 
receive and provide for the perſon mentioned in the ſaid 
certificate, together with his or her family, as inhabit- 
ants of that pariſh ; whenever he, ſhe, or they ſhall hap- 
pen to become chargeable to, or be forced to aſk relief 
of, the pariſh, to which ſuch certificate was given: 
And then, and not before, it ſhall be lawful for any ſuch 
perſon, and his or her children, 7hough born in that pariſh, 
(ſee ante IV. 1,) not having otherwiſe acquired a legal 
ſettlement there, to be removed, conveyed, and ſettled in 
the pariſh or place, from whence ſuch certificate- was 
brought. Srzat. 8 9 I, z. c. zo. 

No perſon whatever, who ſhall come into any pariſh by 
ſach certificate, ſhall gain any ſettlement therein, unleſs 
he ſhall take a leaſe of a tenement of the value of 10/. ; 
(ſee ante LV. 6;) or ſhall execute ſome annual office, being 
legally placed therein. See ane IV. 7,—See alſo ante 
IV. 8g. 

The Witneſſes, who atteſt the execution of ſuch certi- 
ficates, or one of them, ſhall make oath before the Juſ- 
tiecs who allow the fame, that he ſaw the Pariſh- Officers 
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fign and ſeal the certificate, and that the names of the 
Witneifes, atteſting the fame, are of their own Proper 
hand-writng ; aud the ſaid Juſtices ſhall alſo certity, that 
ſuch oath was made before them; and then ſuch certificate 
ſhall be taken to be fully proved; and ſhall be evidence 
without further proof. Stat. 3 Gro. 2. c. 29. 8. — 
The Ovetſcers, or other perſons removing bick any 
certificated perſons, ſhall be reimburſed ſuch reatonah!s 
charges as they may have been put to, in maintaining 
and remeving ſuch perſons, by the Pariih Officers of the 
pariſh or place to which they are removed; the ſaid 
charges being firſt aſcertained by a Juſtice of the Peace 
of the county or place to which ſuch removal ſhall be 
made; to be levied by diſtreſs, Oc. § 9. 

The Parith Officers cannot be compelled to prant x 
certiacate ; and, if granted, it is not binding, unleſs lipned 
by the majority of them ; and parol evidence may be 
given, that thole who ſigned were not Officers of the pa. 
rith; but if ſigned by the majority, a miſtake in it; 
direction is not material, And if a certificate be Joſt, 
and the Pariſh Officers retuie to grant another, yet the 
pauper cannot, on that account, be removed, though 
actually chargeable. The Juſtices may atteſt a certik. 
cate as witneſſes, as well as allow it as Juſtices; and if it 


appear to have been legally allowed, it ſhall be intended 


to have been well aitzited; but unleſs the allowance, 
which 1s diſcretionary in the Jaſtices, be ſigned, the cer. 
üficate is invalid: if, however, a certificate be above ;o 
years old, the allowance thereof, written in the margin 
and ſigned, is ſufficient, although there is no certificat: of 
one of the witneiles ; and one of the witneſſes may atteſt 
the ſigning of the other. 

A Certificate, after its delivery to the Pariſh Officers 8s 
the ſtatute requires, virtually includes all the legitimate 
children of the perſons certified, who are born while the 
certificate continues in force; and if it promiſe to pro- 
vide for the parties as man and wife, the certifying pas 
riſh cannot afterwards controvert the fact of their mar- 
riage. See ante IV. 3. So, if it be given to a woman, flat- 
ing, that ſhe is unmarried and with child, and prom't: 
to provide for the child ſhe then goes with, they cans: 
object that ſuch child is not ſettled in their path be- 
cauſe born a baſtard in another. See axe IV. 1.—Perions 
reſiding under a certificate cannot be removed un!!! 
ſome one or more of them become actually chargeable; 
and therefore, that one of the family is Ve to become 
chargeable is no cauſe of removing them; end it i; 
only the individual perſon who receives relief that ful 
be removed; but relief afforded by a parithioner is get 
ſufficient, although he is reimburſed by the Pariſh Oficers, 

A Certificate is only conclufive upon the parilh grant— 
ing it, with reſpect to that pariſh to which it is grated, 
although it is prima facie evidence as to others; and it 13 
only concluſive as between them as to the facts Haled 
in it, 

A Certificate is diſcharged by the removal of ine pau- 
per to the pariſh that gave the certificate; or by the 
pauper's voluntary return to the certifying parith ; or by 
quitting the pariſh to which he was certified, it jc appear 
that he meant to abandon the certificate ; or by au order 
oi removal from a third parith to the certifying pariſh; 
or by a ſecond certificate : The Court, however, will not 
preſume a certificate to be diſcharged ; and, thercſure, a 


clear ground of diſcharge muſt be ſhewn, 


VI. Ir 
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VI. Ir has already been been noticed, (ſce ante 
IV. 4:) that by fat. 13 & 14 Car. 2.12.4 1, upon 
complaint by the Churchwardens and Ovezicers to one 
Juitice within 40 days, of a perſon coming to reſide in 
4 tenement under 101. a year, any /wo Juſtices of the 
divilon might, on his being /itely to become chargeable to 
the pariſh, remove ſuch perton to the place of his laſt 
legal ſettlement, And, by 5 4, of the ſaid act, if ſuch 
perſon refuſed to go, or returned back, when ſeit, he 
might be committed to the Houle of Correction as a 
vagabond; and if the Parith Officers of his own pariſh 
retuſed to receive him, they might be indicted for their 
default. 


This proviſion had long been conſidered as equally 


cruel and impolitic : ſee 1 Comm. c.g, and the Notes 
there: and has at length been remedied by the inter- 
ference of the Legiſlature. 5 

By /at. 35 Geo. 3. c. 101, the firſt (and conſequently 
the third) ſection of this Hat. 13 & 14 C. 2, is repealed; 
and the reaſon aſſigned in the preamble of the „at. 

5 Geo. 3, 15, that, “ many induſtrious poor perſons 
chargeable tothe pariſh, c. where they live, merely from 
want of work there, would, in any other place where ſuf- 
ficient employment is to be had, maintain themſelves and 
families, without being burdenſome to any pariſh ; and 
that ſuch poor perſons are, for the moſt part, com- 
pelled to hve in their own pariſh, and not permitted to 
inhabit elſewhere, under pretence that they are /ifely to 
become chargeable to the pariſh where they go for em- 
ployment; although their labour might, in many in- 
ſtances, be very beneficial to ſuch pariſh.” — This pre- 
amble alſo ſtates, that the remedy intended to be ap- 
plied by the granting of certificates, under fat. 8 & g HW. z. 
c. zo, (ſee ante V,) hath been found very ineffefual :— 
The ſtatute then enacts, That no poor perſon ſhall, 
in future, be removed, by virtue of any order of re- 
moval, from the pariſh or place where ſuch poor per- 
ſon ſhall be inhabiting, to their laſt ſetclement, until ſuch 
perſon call bade become actually chargeable to the pariſh 
or place in which they ſhall inhabit ; when they may be 
removed by avs Jultiees ; in the ſame manner, and ſub- 
ject io the ſame appeal, and with the ſame powers, as 
might have been formerly done, with reſpect to perſons 
likely to become chargeable.” 

This proviſion had been previouſly made as to 
members of Friendly Societias, (ſee chat title,) by Hat. 
43 Ge. 3. c 54. 

Perſons convided of larceny or other felony, rogues, 
vagabonds, idle and diſorderly perſons, and reputed 
thieves; as alſo unmarried women with child ; ſhall be 
conſidered as actually chargeable. Stat. 35 Gee. 3. c. 101, 
95,6. 

By the ſame ſtatute, 3 are empowered to ſuſ- 
pend the removal of ſick perſons; the charges incurred 
dy ſuch ſuſpenſion to be born by the pariſh to which they 
are removable. <$ 2.—And any Baftard, born during 
ſuch ſuſpenſion, on behalf of its mother, ſhall belong to 
the mother's ſettlement. & 3. See ante IV. 1, 2. 


Ofticers refuſing to receive a pauper, removed by war- 


rant of two Juſtices, ſhall forfeit 5/. to the uſe of the 


Poor; to be jevied by diſtreſs. Stat. 3 V. 3. c. 11.5 10. 
Perſons, who ſhall unlawfully return to the pariſh from 
«lence they are legally removed, ſhall be deemed idle and 
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diſorderly perſons, and may be commitsed to the Reuſe 
of Correction for one month. Sat. 17 Geo. 2. c. 5. 

It ſeems, that nearly all the determinations, as to orders 
for removal of perſons /4c/y to become chargeable, now 
apply, mutatis mutandis, to the removal of thoſe who are 


actually O. 


The firſt ſtep which the Pariſh Officers are to take, in 
order to procure the removal of a pauper, chargeable to 
their pariſh, is, to make a Complaint to a Jultice of the 

eace; for the complaint is the foundation of the Juſ- 
tice's juriſdiction. The order of removal, therefore, muſt 
ſtate not only a complaint, burthat it is upon complaint 
of the Pariſh Officers, and ſhew in certain the perſons, 
with their names, who are become chargeable z and the 
order cannot remove mote perſons than the Officers have 
complained of. 

Ihe next proceeding is The Examination ; ſor this 
order muſt ſtate, that the removal was made, on due exa- 
mination ; it need not, however, ſtate, that the exami- 
nation was on oath ; but ought to ſhew that the pauper 
was ſummoned and heard; but even this is not, in all 
caſes, abſolutely neceſſary. The examination muſt be 
taken before two Jaſtices, and it muſt be by the ſame 
two juſtices who ſigned the order; and therefore, an order 
ſtating it, in the alternative, to have been taken . before 
us or one of us, is bad. The two Juſtices alſo muſt 
ſign the order in the preſence of each other; and the 
Juſtices of one county cannot make an order of removal 
on an examination taken and tranſmitted to them by 
Juſtices of another county, although ſuch examination 
be verified by oath. An order ſigned by two Juſtices 
ſeparately, and in different counties, is not v, but only 
voidable on appeal. 

The next proceeding is the Adjudication ; for an order 
of removal cannot be good, if it omit to adjudge that the 
perſons complained of actually became chargeable to the 
pariſh complaining, and that they are laſt legally ſettled 
in the pariſh to which they are intended to be removed. 
An order, removing nurſe children to their derivative 
ſettlement, is good, without ſtating the death of the pa- 
rent, or adjudging the place, to which they are removed, 
to be the ſettlement of their parents. The order muſt 
ſtate, that the Juſtices are Juſtices of the Peace for, and 


not in, the county; but it need not ſtate that they were 


of the diviſion where the pauper lives; and it is enough 
to name the county in the margin of the order ; for the 
margin of an order of removal is part of the order itſelf : 
if, however, two counties are named, and it ſtate them to 
be Juſtices of the Counties aforeſaid, it is bad, 


The power given to a Juſtice, on a pauper's returning 
to the pariſh from whence he was removed, cannot be 
exerciſed, unleſs a previous charge be made on oath 
apainſt the pauper who returns; and it ſeems that, pre- 
vious to the repeal of fat. 13 & 14 Car. 2. c. 12, this 
offence mutt have been proceeded againit, under at. 
17 Geo, 2. c. 5, only; for an order of removal does no- 
thing more than prevent the party thereby removed from 
returning in a ſtate of vagrancy. | 

If an order of removal be made, and the pariſh, to 
which the pauper is thereby removed, negle& to appeal 
to the next General or Quarter Seſſion, puriuant to Hats. 
13 & 14 Car. 2. c. 12: 3& 4W.& M. . 11. 5 10, 
ſuch order becomes concluſive, and no new ſettlement 
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ean de gained bat by ſome act ſubſequent to ſuch re- 
moval; but it is only concluſive between thoſe two pa- 
riſnes, and the perſons who are mentioned in the order. 
To render an order thus final, for want of an appeal, it 
muſt not only be a legal order, but it muſt be ſubſilting ; 
for if it be deſerted or made to an improper place, the 


1 * to appeal will have no effect. 


f an order of removal be appealed againſt, and re- 
verſed, two Jultices may remove the pauper back to the 


pariſh from whence he was ſent ; but if the order be con- 


firmed, it is then concluſive that the appellant pariſh is 
the place of the pauper's laſt legal ſettlement; and of 
courſe he cannot be removed to any other pariſh, on any 
ſeulement gained previous to the confirmation of the 
order. But if an order of removal be reverſed on ap- 
peal, the reſpondent pariſh may remove the pauper to 


a third pariſh on a ſettlement gained previous to the 
former removal ; for an order reverſed is only conclu- 


five as to the appellant pariſh ; and a bad order reverſed, 


not on the merits, but merely for want of form, is not 
concluſive on either pariſh, ö 


POPE, Papa.] A term anciently applied to ſome cler- 
gy men in the Greet church; but by uſage particularly ap- 
propriated in the Latin church to the Biſhop of Rome, and 
Who formerly had great authority in theſe kingdoms. 
As to the encroachments of the See of Roe, it is ſaid to 
be the general opinion, that Chriſtianity was firit planted 


in this iſland by ſome of the Eaftern church; which is 


very probable, from the ancient Britons oblerving Eaſter 
always on the fourteenth day of the month, according to 
the cuſtom of the Eaf? : but the Saxons, being converted 


about the year 600, by perſons ſent from Rome, and 


wholly devoted to the intereit thereof, it could not be 
expected that ſuch an opportunity, of enlarging the ju- 
riſdiction of that See, ſhould be wholly negledted; and 
yet there are few inſtances of the Papal power in Erng- 


And before the Norman conqueſt; though four or five 
perions were made Biſhops by the Pope at the firſt con- 


verſion, and there was an inſtance or two of appeals to 
Rome, &c. But Pope Alexander II. having favoured and 
ſupported William the Firſt, in his invaſion of this King- 
dom, made that a handle for enlarging bis encroach- 


ments; and, in this King's reign, began to ſend his le- 


gates hither. Ermenfroy, Biſhop of Sion, was the firſt 
who had ever appeared with that character in any of the 
Britiſh l ſlands. And afterwards Paſchal II. prevailed 
with Hexry I. to give up the donation of biſliopricks. In 
the reign of Stephen, the pontifical authority was per- 
mitted to make farther encroachments : appeals to the 
Pope, which had been always ſtrictly prohibited, be- 
came now common in every ccclefiaſtical controverſy, 


And in the rcign of Heu. II. Pope Alenauder III. ex- 
.empted all clerics from the ſecular power: indeed, this 


King at firſt ſtrenvouſly withſtood thoſe innovations; but 
on the death of Becket, who, for having violently op- 
poſed the King, was flain by ſome of his ſervants, the 


Pope got ſuch an advantage over him, that he was never 


able to execute the Conſtitutions of Clarenden. And not 
long after this, by a general excommunication of the 
wy" * © iſ 

"ing and People, for {everal years, becauſe they would 
not ſuffer an Archbiſhop to be impoled on them, Jahn 
das reduced to ſuch ftraits, that he ſorrendered his 
zingdoms to Pope Innocent III. io ſeceive them again, 
2ad bold them of him under the rent of a thouſand 
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marks. And in the reign of Hen. III. partly frow the 
profits of our belt church benehces, which were gene. 
rally given to 1ral;ans, and others reſiding at the Coutt 
of Rome, and partly from the taxes impoſed by the Pope 
there went yearly out of the kingdom ſeventy thouſgyy 
pounds ſterling ; a great ſum in thoſe days: the nation 
being thus burdened and under neceflity, was obliged 90 
provide for the prerogative of the Prince, and the liber. 
ties oi the People, by many ſtcict laws, And hence, in 
the reign of Edi. I. it was declared in Parliament, tha 
the Pope's taking upon him to diſpoſe of Engl benef ces 
to aliens, was an encroachment not to be endured ; and 
this was followed with the Hat. 25 Ed. 3. % b, called 
the Statute of Proviſors, againſt Popiſh bulls, and dif. 
torbing any patron to preſent to a beneſice, Sc. See 
alſo the fats. 12 R. 2. Cc. 15: 16 K. 2. c. 5: 24, 4 
c. 3, 41 7 H 4. 6 8: 3 H. f. c. 4: 25 HB. . 21: 
28 H. 8 c. 16— Ihe maintaining by writing, preach. 
ipg, Oc. the Pope's power here in England, is made 1 
fremunire upon the firſt conviction; and High Treaſon on 
the ſecond. Stat. 5 Llix. c. 1. In the conftruttion of 
which ſtatute, it has been held, that he who, knowing 
the contents of a Popiſn book, written beyond ſea, 
brings it over, and ſecretly ſells, or conveys it to a 
friend; or having read the book, or heard of its con- 
tents, doth after in diſcourſe allow it to be good, Oc. is 
in danger of the ſtatute; but not he who, having heard 
thereof, buys and reads the ſame. Selden's Janus Ang/r : 
Davis, go, c.: Dyer 282: 2 Int. 5 80: See this Die- 
tionary, titles Papiis; Bull; Pramunire. 

POPISH RECUSAN TS; See Pap:/s. 

POPULAR ACTION, An action given by ſtatute 
to any one who will ſue for a penalty. See titles Aten; 
Tnformation ; Limitation of Actions. 


PORT, Portus.] A harbour or place of ſhelter, where 


ſhips arrive with their freight, and cuſtoms for goods are 
taken. The Ports in England are London, Tpfeuich, Tar- 
mouth, Lynn, Boſton, Hull, Newcaſtle, Berwick, Carliſlr, 
Chejter, Milford, Cardiff, Glouceſter, Briſtol, Bridgwater, 
Plymouth, Exeter, Poole, Southampton, Chicheſter, and 
Sandwich ; all which are declared lawful Ports, G ir/3 
corpus comitatils: to thele Ports there are certain meme 
bers belonging, and a number of creeks, where com- 
monly officers are placed, by way of prevention of 
frauds in the cuſtoms ; but theſe are not lawful places ot 
exportation or importation, without particular licence 
from the Port or Member under which they are place, 
Lex Mercat. 132. See further, titles Harbours and aver, 
PORTER, In the circuit of Juſtices; An ofticer 
who carries a white rod before the Juſtices in ere, {9 
called à portando wirgam. Stat. 13 Ed. 1. c. 41. Sce 
Vergers. There is allo a Porter bearing a verge before 
the Juttices of either Bench. Coat ell. 
. PoR TER of the.door in the Parliament-houſe. An 
officer belonging to that high and honoarable Court, 
and enjoys privileges accordingly, Cen. Furi/. 11. 
PORTERAGE, A kind of duty paid at the Cuſtom 


houſe to thoſe who attend the water-fide, and belong {© * 
the package office; and theſe porters have tables [et up 


aſcertaining their dues for landing of ſtrangers“ good, 

and for ſhipping out the ſame. Merch. Diet. 
PORTGREVE, or PORTREVE, Portgrevius,; Sax. 
portgerefe ; urbis vel ports præfectus.] A Magiltrate in 
certain ſea-coaſt towns; and as Camapr, in his Britann's, 
135 


FORT 


ſays, the Chief Magiſtrate of Londin was anciently 
lo called, as W by a charter of King Villiam the 
onqueror to the City. | : 
7 of the Grave, Richard the Ei ſt ordained 
two bailifs, but preſ-ntly after bin! Ring John granted 
them a Mayor tor their yearly Magiſtrate, Sce title 

rt. 
OK TION That part of a perſon's eſtate which is 
iven or leſt to a child. | 

If a term of years ſettled to raiſe a daughter's Por- 
tion is ſo ſhort, that the ordinary profits of the land are 
not ſufficient, the Court of Chancery may order timber 
to be felled, Sc. to make up the money at tae time ap- 

ointed. Prec. Ch. 27. | 

A ſale of lands has been allo decreed, for payment of 
Portions deviſed to be paid at a certain time out of the 
rents and profits, where they were not judged ſuflicieat 
for raifing the money; although the land iubject to the 
Portions was given to others in remainder. bid. 396. 
See Treat. of Equity, lib 1. c. 6. $18: (ib. 2. c. 8. 50, 7: 
Vin. Abr. title Portions; and this Dictionary, titles Mar- 
nage; Truſtees ; Jes; Wil, &c. : 

YORTIONER, Portionarius.] Where a parſonage is 
ſerved by different miniſters alternately, the miniſters 
are called Portioners; becauſe they have but their Por- 
tion, or proportion, of the tithes or profits of the living : 
the term Portion is alſo applied to that allowance which 
a Vicar commonly has out of a rectory or impropriation. 
See flat. 27 H. 8. c. 28. 

PORTMEN. The burgeſſes of Iich are ſo called. 
So alſo are the inhabitants of the Cinque Ports, according 
to Camden. 

PORTMOTE, from portus & gemote, conventus.] A 
Court kept in haven-towns, or ports; and is called the 
Partmate Court. 43 Elix. c. 15. The Portmote, or Fort- 
uauuimote, i. e. Port men's Court, 1s ſaid to be held not 
only in port towns, as generally rendered, but in in- 
land towns the word fer? in Saxcn ſignifying the ſame 
with city. ; 

POKTSALE, A public ſale of goods to the higheR 
bidder ; or of fiſh preſently on its arrival in the port or 
haven, See fat. antiq. 35 H. 8. c. 7. 

PORTSOKA, or OCT SOKNE. The ſuburbs of a 
city, or any place within its juriſdiction ; from the Saxon 
tert, civitas, and foeca, juriſdictio. Somner's Ga velkind. 
135. Heu. III. granted by charter to the City of Lon: 
4 Quietantiam murdri, & c. infra urbem I in Port- 


ſokne, viz. within the walls of the city, and the liber- 


ties without the walls. Placit. Temp. Ed. 1. 

PORTUAS, mentioned in Fat. 3 4 Ed. G c. 10; 
and reckoned amongſt books prohibited by that ita. 
tate ;] A breviary. Covell, It is alſo, by ſome, called 
p:rtuo; or port hoſe. 

POSITIVE PROOF ; See title Evidence. | 

POSSE, An infinitive mood, uſed ſubſtantively, to 
Conify a poſſibility ; ſuch a thing is 7 9%, that is, iuch 
a thing may poſſibly be; but, of a thing in being, we 
lay it is in e. 

POSSE COMITATUS, The power of the County; 
cording to Lambard, includes the aid and attendance 
of all knights, and other men above the age of fifteen, 
aithin the county; becauſe all of that age are bound to 
kave harneſs, by the ſtatute of Miucheſter: but eecleſi- 
3!!\cal perſons, and ſuch as labour under. any infirmity, 
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are not compellable to attend. Perſons able to trave! 
are required to be aſſiſtant in this ſervice. It is uſed 
where a riot is committed, a poſſeſſion is kept on a 
forcible entry, or any force or reſcue made contrary to 
the commancment of the King's writ, cr in oppolitioa to 
the execution of juſtice. Szar. 2 U. 5. c. 8. 

But with reſpect to writs that iſſue, in the firſt inſtance, 
to arrelt in civil ſuits, ſuch as bailable /arzzot, bill of 
WMiadlejex, or catias, &c. the Sheriff is not bound to 
take the Poſe Comitatus, to aſſiſt him in the execution 
of them. ce title E/cape. Though he may, if he pleaſes, 
on forcible reſiſtance to the execution of the proceſs. 
See 2 Inſt. 193: 3 Al. 161. 

Sheriffs are to be alliſting to Juſtices of Peace in ſup- 
preſſing riots, Oc. and raiſe the e Cemitatus, by charg- 
ing any number of men to attend for that purpoſe, who 
may take with them ſuch weapons as ſhall be neceſſary ; 
and they may juſlify the beating, and even killing ſuch 
rioters as reſiſt, or refuſe to ſurrender ; and perſons, re- 
fuling to aſſiſt herein, may be fined and impriſoned. 
See fiats. 17 R. 2 c. 8: 13 Hen. 4. c. 7: 2 Hen 5.6.8: 
Lamb. 313, 318: Cromp. 62: Dalt. c. 46: 2 Ii. 193. 

Juſtices of Peace, having a juſt cauſe to fear a violent 
reſiſtance, may raile the Pœſ in order to remove a force, 
in making an entry into or detaining lands: and a Sheriff, 
if need be, may raiſe the power of the county to aſſiſt 
him in the execution of a precept of reſtitution ; there- 
fore, if he make a return thereto, that he could not 
make a reſtitution by reaſon of reſiſtance, he ſhall be 
amerced. See titles Forcible Entry ; Sheriff. 

Alſo it 1s the duty of a Sheriff, or other miniſter of 
Juſtice, having the execution of the King's writs, and 
being reſiſted in endeavouring to execute the ſame, to 
raiſe ſuch a power as may effectually enable them to quell 
ſuch reſiſtance; though it is ſaid not to be lawful for 
them to raiſe a force for the execution of a civil proceſs, 
unleſs they find reſiſtance. 2 Int. 193: 3 1. 161. 

It is lawful for a Peace Officer, or a private perſon, to 
aſſemble a competent number of people, and ſufficient 
power to ſuppreſs rebels, enemies, rioters; but there 
muſt be great caution, left, under a pretence of keeping 
the peace, they cauſe a greater breach of it; and She- 
ritts, Sc. are puniſhable for uſing heedleſs violence, or 
alarming the country in theſe cafes, without juſt grounds. 
See further, titles Sheriff; Riot; Contempt. 

POSSESSIO FRATRIS, Where a man hath a ſon 
and a daughter by one werer, (i. e. wife,) and a fon by 
another wenter, and dies; if the firſt fon enters and dies 
without Hue, the daughter ſhall have the land, as heir to 
her brother; although the ſecond ſon, by the ſecond ven- 
ter is heir, to the father. But if the eldeſt fon dies with- 
out iſſue, not having made an actual entry aud ſeiſin, the 
younger brother by the fecond wiſe, as heir to the father. 
ſhall enjoy the eſtate; not the filter. Co. Lit. 11, 15. 

Lands are ſettled on a man, and the heirs of his body, 
and he hath iſſue a fon and daughter by one woman, 
and a {on by another, and dieth; and then the eldeſt fon 
dies, before any entry made on the lands either by his 
own act, or by the poſſeſſion of another ; the younger 
brotker ſhall inherit, he claiming as heir of the body of 
the father, and not generally, as heir to his brothe?; yet, 
if the eldeſt brother enter, and by his own act gained the 
poſteffion ; or if the lands were leaſed for years, or in 
hands of a guardian, there the poſſe ſſion of the leſſee 

or 


— r - 


75 


» 
"Kal 
* 
MA 


1 | POSS 


or guardian doth veſt the fee in the elder brother, and 
then on his death the fiſter ſhall inherit, as heir to her 
brother, for there is ES Frairis 3 Rep. 42. There 
can be no P ο Fratri of a dignity ;z in inch caſe the 
younger brotner is h.vres natus: Lord Grey, being created 
a Baron to him and his heirs, had itlue a fon and a daugh- 
ter by one venter, and a ſon by another; and after his 
death, the eldeſt being poſſeſled of the barony, and dy- 
ing without iſſue, it was adjudged, that the younger bro- 
ther, and not the ſiſter, ſhould have it. Cro. Car. 437: 
See title Deſcent. 

POSSESSION, Pe, guaft pedis pofetio.] Is either 
actual, where a perion actually enteis into lands or tene- 
ments deſcended or conveyed to him: or, in Law, when 
lands, Sc are deſcended to a man, and he hath not ac- 
tually entered into them, So before, or till an office is 
found of lands eſcheated to the King by attainder, he 
hath only a Poſſeſſion in Law. Bra@. lib. 2. c. 17. 

Poſſeſſion, beyond the memory of man, eſtabliſhes a 
right; hut if by the knowledge of man, or proof of re- 
cord, Sc. the contrary is made out, though it exceeds 
the memory of man, this ſhall be conſtrued within me- 
mory. Co. Liit. 115. A long Poſſeſſion the Law fa- 
vours, as an argument of right, although no deed can 
be ſhewn ; rather than an ancient deed, without Poſ- 
ſeſſion. Co. Litt. 6. Continued quiet Poſſeſſion is a vio- 
lent preſumption of a good title; and where two perſons 
enter into and claim the ſame land, the Poſſeſſion will 
always be adjudged in him who has right, Sc. 2 I. 
256, 323. 

"He os is out of Poſſeſſion, if he brings his action, 

muſt make a good title: and to recover any thing from 
another, it is not ſufficient to deſtroy the title of him in 
Poſſeſſion ; but you mult prove your own better than his. 
Faugh. 8, 58, 60. 
In an action againſt a perſon for digging of coney- bo- 
roughs in a common, Oc. it was held, that the action, 
being grounded on the Poſſeſſion of the tenement, to 
which the common belonged, the plaintiff need not ſhew 
a title; and in this caſe the defendant may be a ſtranger; 
beſides the title is not traverſable, but ought to be given 
in evidence upon the trial of the iſſue. 3 Salk. 12. 

A defendant in treſpaſs, &c. for taking cattle da- 


| mage feaſant, has been allowed to juſtify the taking on 


his Poſſeſſion, without ſhewing his title; the matter of 
juſtification being collateral to the title of the land. 2 Mod. 
70: 3 Salk. 220. See title Treſpaſs. 

In replevin, if defendant had the Poſſ-flion, it is a 
good bar againſt the plaintiff if he has no title; but there 
cannot be a return, unleſs he ſhews a property in the 
goods. See title Replewin. 


Action of the cale lies for ſhooting at and frighting | 


away ducks from a decoy pond, which 1s in the plain- 
uff's Poſſeſſion, without ſhewing that he had any pro- 
perty in them. 3 Sak. . 755 

A man on a leaſe and releaſe of lands, c. is in Poſ- 
ſeſſion to ali intents, except bringing treipaſs, which 
cannot be without actual entry, pedis pofitio. 2 Lil. Abr. 
325. And to make Poſſeſſion good on entry, the former 
poſſeſſor and his fervants, Sc. are to be removed from 
the land; and if Poſſeſſion be loſt by entry of another, it 
muſt be regained by re-entry, Sc. Paſch. 1650. 

A perſon in Poſſeſſion may bring an action, for loſs of 
his ſhade, ſhelter, fruit, when trees are injured ; and he 
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ir. reverſion for ſpoiling the trees. 3 Lev. 209. Ode, h 
defence of his lawful Poiſeſſion, may aſiemble his frieng, 
to refilt thoſe who threaten to make an unlawtu! enn 


into a houſe, Sc. 5 Rep. 91. There is an unity of Py. 


ſeſſion, when by purchaſe the ſeigniory and tenancy be. 
come in one man's Poſſeſſion. Kirch. 134. Sce 10 %, 
Abr. 454, 460: 3 Comm. c. 10; and this Dictionary, 
titles Ejeetment; Entry; Writ of Right ; and otter ap. 
propriate titles. 

The Poſſeſſion of lands in fee fmyple uninterryptegly 
for 60 years, is at preſent a ſuthczent title againft all (he 
world: and cannot be impeached by any. dormant claim 
whatſoever. 3 Comm. c. 10. p. 196. This being the ter 
of limitation in a writ of right. See this Dictiorary, 
title Limitation of Action- II. 1. 

Mr. Chri/tian, apparently not adverting correctly to 
the terms of the above ſentence of Bl/ackfore, ſays, the 
poſition there laid down is far from being univerſaliy 
true. His ſubſequent explanation is correct, but doe; 
not impeach the rule ſtated by the Learned Commentator, 


An uniaterrupted Poſſeſſion fer 60 years, (iays Mr, C.) 


will not create a title, where the claimant or demandant 
had no right to enter within that time; as where an 
eſtate in tail, for life, or for zears, continues above 69 
years, ſtill the rever/ffoner may enter and recover the 
eſtate, the Poſſeſſion mult be adverſe : and Cee ſays, it 
has been reſolved, that though a man has been out of 
Poſſeſſion of land for 60 years; yet, if his entry is not 
tolled, he may enter and bring any action of l 
own Poſſeſſion ; and if his entry be congeable, and he 
enter, he my have an action of his own Poſſeſſion. 
Co. 11. 6. | 
5 POS SIBILIT AS, Is taken from an act wilfully done, 
and Jmpoſibilitas for a thing done againſt our will, 
Leg. Alfred. cap. 38: Ll. Canuti, c. 66: Leg. Sax. Edu, 


ſenior, c. 88. 


POSSIBILITY, Is defined to be an uncertain thing, 
which may or may not happen. 2 Lil. Abr. 336. And 
it is either near or remote; as for inſtance: Where an 
eſtate is limited to one, aſter the death of another, this 1s 
a near Poflibility ; but that one man ſhall be married to 
a woman, and then that ſhe ſhall die, and he be married 
to another; this is a remote or extraordinary Poſſibi- 
lity : And the Law doth not regard a remote Poſſibili- 
ty, that is never like to be. 15 H. 7. 10: Hardy. 417: 
2 Rep. 5o. At Common Law, a Poſhbility could not be 
granted or aſſigned; but where ſuch Poſſibilities are 
real intereſt, they will be attended to accordingly in 


equity: Thus, a covenant for à valuable conſideration, 


to ſettle or convey a Poflibiiity, when it ariſes, will he 
enforced. See Treat. Eg. 202: and thig Dictionary, tiles 
Aſſignment ; Releaſe. | 

It huſband and-wife are tenants in ſpecial tail, and the 
huſband only levies a fine of the lands, Sc. the wite's 
eſtate is turned into a Poſſibility, and only reducible by 
entry, if ſhe ſurvive. Hob. 257. 

Where a leaſe is made for life, the remainder to the 
right heirs of F. S. this is guod ; for by common Pot. 


ſibility J. S. may die during the life of tenant for life. | 


2 H. 7. 13: 3 Shep. Abr. 36. 

A man made à ſeaſe to his brother for life, and that 
if ke married, and his wife ſhould ſurvive, theo ſhe ſhou's 
have it for her life ; the leſſee, before he married, made 


a feoffment of the lands to another, and nn - 
| ellot 
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leffor levied a fine to him; then the leNee married, and 

dicd, and his wife ſurvived: And it was held, that the 

-emainder to the wife for life was gone by this feoffment, 

ard the Poſſibility of her having it was included in the 

Ene, which was likewiic barred, Moor 554. See title 

Fine of Lands. : 

A teitator, Fofleſſed of a leaſe for years, deviſed the 
protits there of to . R. for life, remainder to another; 
and aficivards the deviſee for life entered with the 3{Tcnt 
of the executor, and then he in remainder for lite aſſigned 
all his intereſt to another, and after the deviſee for life 
died; it was refolved, that this aſſignment was void, be- 
cauſe, whilft the deviſee for liſe was living, he in remain- 
der had only a Poflibility to have the term; for the de- 
viſce for life had an intereſt in it /44 meds, and might 
have ſurvived the whole term. 4 Kp. 64. 

The deviſe of the Poſſibility of a term is void; as 
where a term is deviſed to 4 for life, remainder to B., 
and B. deviſes this remainder to C. and dies; and then 
J. dies; this devite to C. is void, and the executors of 
3. all have it, 3 Lew. 427. See titles Hiil; Remainder. 

A Poflivility founded on a trult, differs from a mere 
Poſitbilicy ; the ütſt may be deviſed, but the other can 
not. Moor 808. | 

POST, A iwift or ſpeedy meſſenger to carry letters. 

POST-OFFICE.—The Office for the conveyance of 
letters through the Kingdom, as well from foreign parts, 
as from place to place within Great Britain. — This was 
attempted by the Parliament in 1643; an office was 
erected firſt in 1657, during the Ulurpation, and alter 
the Reſtoration eſlabliſned by „at. 12. Car. 2. c. 35. 
See 1 Comm. 321. 

The rates of letters have been from time to time 
altered, and ſome further regulations added by fars. 
9 Au. c. 10: 6 Geo. 1. c. 21: 26 Geo. 2. c. 13: 5 Geo. 3. 
c. 25: 7 Geo. 3. c. 50: and 28 Geo. 3. c. 9: and pe- 
nalties are impoſed in order to confine the carriage of 
letters to the public office only; except in ſome few 
caſes. : 

The privilege of letters coming free of poſtage to 2nd 
from Members of Parliament was claimed by the Houſe 
of Commons in 1660, but dropped, on a private affurance 
that it ſhould be allowed —And accordingly a warrant 
uſed to be iſſued to the Poſtmaſter- General to allow the 
fame; till at length it was expreſsly confirmed by iat. 
4 Geo. 3. c. 24 ; which, and fats. 24 Geo. 3. fl. 2. c. 37: 
35 Geo, 3. c. 53, add many new regulations; rendered 
necefſary by tae great abuſes crept into the practice of 
ſranking. 

The preamble of the ordinance made in 1657, ſtates 
that the eſtabliſhing one Genera! Pod-Office, beſides the 
benefit to commerce, and the convenience of conveying 
public deſpatches, “ will be the beſt means to diſcover 
and prevent many dangerous and wicked deſigus againſt 
the Commonwealth.” The policy of having the corre- 
ſpondence of the Kingdom under the inſpection of Go. 
vernment is {till continued; for by a warrant from one 
of the Principal Secretaries of State, letters may be de- 
tuned and opened. 1 Comm. 322, edit.-1793, u. 2% 
But by at. 9 Ann. c. 10, § 40, if any perſon thall, with- 
out juch authority, wiltully detain or open any letter or 
packet delivered tothe Poſt- Office, he ſhall forſeit 20/. and 
de incapable of future employment in the Polt-Oilice,— 
lt has been decided, that no perſon is ſubjeR to this pe- 
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nalty but thoſe who are employed in the Pop. Office. 
5 Term. Rep. 101. And ſee Hat. 24 Geo. 3. fl. 2. c. 37. 
§ 4, 5, as to opening foreign letters fuſpected to con- 
tain prohibited goods; and at. 35 Geo, 3. c. 62, en- 
abling the Poſtmaſter- General to open and return certain 
letters to Hollaud; when the communication with that 
country was ſtopped, on acceunt of the Revolution 
which had taken place there by the arts and in- 
trigues of the French. | 

it was determined ſo long ago as 13 HF. 3. in the 
caſe of Lane v. Cotton, by three Judges of the Court of 
K. B. though contrary to Lord C. J. Hell's opinion, that 
no action could be maintained againit the Poſtmafer- 
General, for the loſs of bills or articles ſent in letters by 
the Poſt. 1 Id. Raym. 645: 1 Com. Rep. 100. A 
ſimilar action was brought againſt Lord Le Defpencer, and 
Mr. Carteret Poſtmaſter-Seneral in 1778, to recover a 
bank note of icol. which had been ſent by the Poſt and 
was loſt. Lord Mans/eid delivered the opinion of the 
Court, that there was no reſemblance, or analogy, be- 
tween the Poſtmaſters and a common Carrier; and that 
no action for any loſs in the Polt-Office could be brought 
againlt any perſon, except him, by whoſe actual negli- 
gence the loſs accrued. Comp. 75 4—765., For this rea- 
ſon, it is recommended by the Secretary of the Poſt- 
Office, to cut bank nutes, and to ſend one half at a time. 
This is the only ſafe method, of ſending bank notes; 
as the Bank would never pay the holder of that half 
which had been fraudulently obtained. 

Sir Man. Jones in his excellent Treatiſe on the Law of 
Bailments, publiſhed in 1781, does not advert to the 
caſe in Couper, and expreſſes his coincidence in opinion 
with Lord C. J. Holt. 

Many attempts have been made by Poſtmaſters in 
country towns, to charge zd. and 1d. a letter on delivery, 
at the houſes in the to04n, above the Parliamentary rates; 
under the pretence, that they were not obliged to carry 
the letters out of the Office gratis. But it has been 
repeatedly decided, that ſuch a demand is illegal, and 
that they are bound to deliver the letters to the inhabit- 
ants, wichin the uſual and eſtabliſhed limits of the town, 
without any addition to the rate of poſtage. 5 Burr. 2709 ; 
2 Rel. Rep. 906: Comp. 182. . 

Pexnxy-PosT, Letters or parcels, not exceeding 
ſixteen ounces weight, or ten pounds value, are conveyed 
daily by the Penny-poſt, to and from all places within 
the Bills of Mortality, and ten miles (or more, by far. 
34 Ceo. 3. c. 17;) diltance from the General Polt-Otice, 


for 1d. each packet, letter, Sc. See fat. 9 Ann. c. 10. 


Several general ofic's are kept at convenient diſtances, 


to receive Penny-poſt letters every day, Sundays except- 


ed: Alſo letters that come from all parts by the General 
Poſt, directed to perſons in any country towns to which 
the Penny-poſt goes, are delivered the ſame day they 
come to Lenden: And the anfwers are carried every 
poit night to the General Poſt Office in Lombard-freet, 
being left at the receiving houſes, 

Penny-poſt men, carrying letters out of the Cities of 
Loud:n and Ieſtminiſber, or Borough of Seuthævart, and 
the tuburbs thereof, may demand and take 1d. at de- 
livery for every letter, above the penny paid on putting 
the Jeffers irto the Penny-poit Office. See flat. 
34 Cc. 3. c. 17, which enlarges the limits of the Penny. 
poſt ; and contains ſeveral other beneficial regulations. 
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POST, wrt of entry in. A writ given by the ſtatute of 

JMarlbridge, (5 2 Hen. 3,) c. 30; which provides, that 
when the number of alienations or deſcents exceed the 
uſual degrees, a new writ thall be allowed, without any 
mention of degrees at all. And accordingly, this writ 
has been framed, which only alleges the injury cf the 
wrong-doer, without deducivg all the intermediate titles 
from him to the tenant : {tating it in this manner; that 
the tenant had no legal entry unleſs after, or ſubſequent 
to, the cuſter or injury done by the original difpoſſeitor ; 
& non habuit ingre//um nifs poſt intruſionem quum Gult- 
elmus in i/lud fecit;“ 3 Comm, 182. and fee this Dic- 
tionary title Entry. : : 
_ POST CONQUESTUM, after the Cougneſt: Words 
inſerted in the King's title, by King Ezw.1. and con- 
ſtantly uſed in the time of Za. III. Clou. 1 Edæv. z. 
andorſ. m. 33. 

POST DIEM, Where a writ is returned after the day 
aſſigned, the c brevium hath a fee of 44. whereas he 
hath nothing if it be returned at the day. 

POST-DISSEISIN, Is a writ that lies for him who, 
having recovered lands or tenements by a force of nowel 
diſſciſiu is again diſſeiſed by the fcermer deſſeiſor. See 
title Arſe of Novel Diſſeiſin. | 
- POSTEA, The return of the Judge, before whom a 
cauſe was tried, after a verdict, of what was done in the 
cauſe; and is endorſed on the back of the N Prizs re- 
cord: It began thus in Latin, Poftea, die & loco, &c. in 
Englith, 4frerward' (1, e. after joining iſſue and awarding 
the trial), on the day named, the plaintiff and defendant 
appear at the place of trial, &c. See titles Pleading ; 
Record; Practice; Trial. 

POST ERIORIT V, Poſterioritas.] Signifies the being 
or coming after, and is a word of compariſon and rela- 
tion in tenures, the correlative whereof is Priority: As 
a man holding lands or tenements of two lords, holds of 
his ancienter lord by priority, and of his latter lord by 
Poſteriority. Sraundf. Prereg. 10, 11 : 2 inſt. 392. See 
titles Priority; Tenure. get | 

POST-FINE, A duty to the King for a fine formerly 
acknowledged in his Court, paid by the cogniſce after the 
fine is fully paſſed : See title Fine of Lands, I, 

POST-HORSES ; See titles Hor/es, Taxes. 

POSTHUMOUS Child. A child born after his 
father's death, &c. By flat. 10 & 11 V. 3. c. 16, 
Pofthumcus children are enabled to take eſtates by re- 
mainder, in ſettl-ments, in the ſame manner as if born in 
their father's lifetime, though no eſtate be limited to 
truſtees to preſerve them till they come i . See 
titles Infant, II; Remainder. 

POS T- MAN, See Pre-audience, 

POST. NAI Us, The ſecond ſon, or one born after- 
wards; often mentioned in Braden, Glanvile, Flea, 
and other ancient writers. In another lenſe it is dif- 
ting viſhed from ante-natus in the caſe of aliens, becoming 
Subjects ; and as to Po/t-naii ard aute nati, it was iolemnly 
adjudged, that thole who after the deſcent of the Crown 
of England to King James |. were born 11 Scotland, 
were not aliens here in Eaglaud: But the aule- nat, or 
thoſe born in Scotland, be tore the deſcent, were aliens 
here, in reipect of tne time of their birth. Calvin's 
4e. Children of perſons attainted of Treaſon, born 
aiter the King's pardon, may inherit lands; though not 


POUN 


thoſe born before, Cc. Co. Lit. 391. See this D 
tionary, titles Deſcent, I. VI; Alien; Attainger, &., 
POST-TERMINUM, The return of a writ not 
- only after the return thereof, but afrer the i on 
which the ca/os bre vlan takes a fee. Ii is allo uſed. 6. 
the fee fo taken. | 
POSTULATION, Poftulatic.} A petition, For. 
merly when a Biſhop was tranſlated from one bitoprie 
to another, he was not elected to the rw ſee; for the 
Canon Law 18 elec7; non potef? clegi aud the pretence was, 
that he was married to the firſt church, which marriage 
could not be diſſolred but by the Pope; therevpon, he 
was petitioned, and conſenting to the petition, the 


* 
iCe 


; Biſhop was tranflaced, and this was ſaid to be by Poſtu- 


lation : Bur this was ef rained by far. 16 R. 2. c. 5. See 
titles Pope; Papi/is ; Biſhops. 

Potlulations were made oa the unanimous voting any 
perion to a dignity or office; of which he was not 
capable by the ordinary canons or ſtatuies, without 
ſpecial diſpenſation: And by the ancicnt cuſtoms, an 
election could be made by a majority of votes; but 3 
Poſtulation muſt have been aemine cortradicenie. 

POUND, Parcus.] Gererally any place incloſee, to 
keep in beaſts; but eſpecially a place of ſtrength to 
Keep cattle which are diſtrained, or put in for au, treC. 
paſs done by them, until they are replevied or revc:med, 
la this ſignification, it is called Pound overt and Pound 
covert; a Pound overt is an open Pound, uſually bit 
on the lord's waſte, and which he provides for th ule of 
himſelf and tenants, and is alſo called the lord's or the 
common Pound; and a backſide, yard, Sc. whereto the 
owner of beaſts impounded may come to give them meat, 
without offence, is a Pound overt; A Pound covert is 2 
cloſe place, which the owner of the cattle cannot come 
to, without giving offence ; ſuch as a houſe, Sc. Lic“. 
134: Terms de Ley: Co. Lit. 96. 8 | 

There is a difference between a common Pound, an 
open Pound, and a cloſe Pound, as to catile impounded ; 
For where cattle are kept in a common Pound, no notice 
is neceſſary to the owner to feed them ; but if they are 
put into any other open place, notice is to be given; ard 
he is then alſo bound to feed them; and if beaſſs are im- 
Founded in a Pound cloſe, as in part of the diftrainer's 
houſe, ſtable, Sc. he is to feed them at his peril. Ce. 
Lit. 47. A diſtreſs of houſehold goods, or dead chanel, 
which are liable to be ſtolen, or damaged by the weather, 
ought to be impounded in a Pound covert; elle the diſ. 
trainer malt ant{wer for the conſequences; and for this pur- 
pole, under Hat. 11 Geo, 2. c. 19, any perſon, diſtraining 
for rent may turn any part of the premiſes upon whick a 
diſtreſs is taken into a Pound, pro bac vice for ſocuring 


ſuch diſtreſs. See title D:Prejs, II. 


village; and ought to be ia every pariſh, kept in repair 
by them who have uſed to do it time out of mind: 
The overſight whereof is to be by the Steward in the 
Leet, where any default herein is puniſhable. Dyer 288: 
Ney 52» : 

POUNDAGE, A ſubſidy to the value of twelve: 
pence in the pound, anciently granted to the Kang, eh 
all merchandize exported or imported, See this Dic- 
tionary, title Coms on Merchandize, 


POUND- 


A common Pound belongs to a townſhip, lordſhip, or 
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POUN 
POUND-BRE CH. If a diſtreſs be taken and im- 


Honded, though without Jult cauſe, the owner cannot 
break the pound, and take away the diſtreſs; it he doth, 
che party deſtrained may have his action, and retake the 
dilreſs wherever. he finds it: And for Pound breaches, 
c. action of the caſe lies, whereon treble damages may 
be recovered. Co. Lit. 261: flat. 2 M. M fp. 1. c. 5. 
Alſo Pound - breaches may be inquired of in the Sheriff's 
torn ; as they are common grievances, in contempt of 


the authority of the Law. 2 Haws, P. C. c. 10. 8 56. 


POUND IN MONEY, from the Sax. pund, 1. e. 
anat.] Twenty ſhillings: In the time of the Saxons it 
conſilled of 240 pence, as it doth now: and 240 of thoſe 
(ulver) pence weighed a pound, but 729 ſcarce weigh ſo 
much at this day. Lombard 219. 

POUR FAIR PROCLAIMER, gue null injed Fimes 
en Ordures en Fofjes, ou Rivers, pres Cities, &c.] An 
ancient writ directed to the Mayor or Bailiff of a city or 
town, requiring them to make proclamation, T hat none 
caft filth into places near ſuch city or town, to the agſance 
thereof: and if any be caſt there already, to remove the 
fame; founded on the fat. 12 R. 2. c. 13. F. N. B 176. 


Indictments for nuſances now ſupply the place of this 


writ. See title Nuſance. 

POURPARTY, Propars, protartis, propartia, Fr. 
þ:urpart : pro parte] I hat part or ſhare of an eſtate, firſt 
held in common by parceners, which is by partition al- 
ſorted to them. Thus it is contrary to pro inarvi/o ; 
For to make Pourparty is, to divide the lands that fall to 
parceners, which, before partition, they hold jointly and 
pro indiviſo. Old Nat. Brew. 11. dee title Parceners. 

POURPRESTURE, Pourpre/tura, from the Fr. pour - 
pris, cogſeptum, an inciofure.] Any thing done to the 
nulance or hurt of the King's demeines or the highways, 
&c. by incloſure or buildings; endeavouring to make that 
private which ought to be public. Glarv. J. 9. c. 11: 
1 Ii. 38, 272. See this Dictionary title Nuance J. 

Crempien in his Juriſd. 152, defines it thus: Pour- 
preſture is properly when a man taketh unto himſelf, or 
incroacheth any thing he ought not, whether it be in 
any juriſdiction, land, or franchiſe ; and generally when 
any thing is done to the nuſance of the King's te- 
pants. See Kiichen io; Manwod®s Foreſt Laws, cap. 10; 
G. an viile, lib. g. c. 11. 


Scene de derber. fignif. verbo Pourpreſture, makes“ 


three torts of this offence; one againſt the King, a ſecond 
againſt the lord of the fee, the third againſt a neighbour 
by a neighbour. See 2 ,. 38 % 272 Er ib. niger 
i cc 37 & 28. That againſt the king happens by 
the neglipence of the Sheriff or deputy, or by the lovg 
conti uunce of wars, inaſmuch as ihvte, who have lands 
near the crown lands, take or incloie a part of them, and 
Kt ner own. 

Pourpreflure againſt the Lord is. when the tenant ne- 
ds to pertorm what he is bound to do for the Chief 
Lord, or in any wife deprives him of his right. Ceœacell. 

Pourpreſture againſt a nei nabe ur is of the lame 
nature: It is mentioned in the Mu. 1 tom 843; and 
in Thor 2623. : | 

POUR SEISIRK TERRFS He feme que tient en domwer, 
de] An ancient wiit whereby ti King icized the land 
witch the wife of his tenant, who held 22 capite, deceaſed, 
_ 255 dowry it ſhe married without his leave; it was 
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grounded on the ſtatute of the King's prerogative, cap. 3. 
Sce F. N. 6 174. This writ does nct now lie. See 
feat. 12 Car. 2 c. 24, aboliſhing theſe and other feudal 
etietts of tenures. | 

POURSUIVANT, from the Fr. poxrſutvre, i e. 
perſegui] The King's m: fſenger attending him, to be 
lent on any occaſion or meſſage ; as fer the apprehendirg 
a perſon accuſed or ſuſpected of any offence : Thote em- 
ployed in martial cauſes are called Purſuivants at Arms, 
dee Herald. 

The reſt are uſcd upon other meſſages in time of 
peace, ard eſpecially in matters touching juriſdiction. 
Nicholas Upton, in his book De militari Officio, lib 1. 
c. 11, mentions the ancieut form of making theſe Pur 
Juivants; and tells us, that they were called milites lin- 
guares ; becauſe their ch ef honour was in cuftoata linguæ, 
and he divides them into carſcres equitanies and projecu- 
tores. Cornell, 

POURVEYANCE, or PURVEYANCE ; The pro- 
viding neceſſaries for the King's houie. 

The prontable prerogative of Parveyance and Pre- 
emption, was a right enjoyed by the Crown, ot buying up 
proviſions and other neceſſaries, by the intervention of 
the King's Purveyors, for the uſe of his royal houſehold, 
at an appraiſed valuation, in preference to all others, and 
even without conſent of the owner; and alſo, of forcibly 
imprefling the carriages and horſes of the Subject, to do 
the King's buſineſs on the public roads, in the convey- 
ance of timber, baggage, and the like, however incon- 
venient to the proprietor, upon paying him a lettled price, 
This prerogative prevailed pretty generally through- 
out Zurope, during the ſcarcity of gold and hiiver, 
and the high nominal valuat on of money cuntequential 
thereupon. In thoſe early times, the King's houſehold 
(as well as thoſe of inferior Lords) was ſupported by 
ſpecific renders of corn, and other victuals, from the 
tenants of the reſpective demeſnes; and there was alſo a 
continual market kept at the palace gate to furniſh 
viands for the Royal ule 4 1 273. And this anſwer- 
ed all purpoſes, in thoſe ages of ſimplicity, fo long as the 
King's Court continued in any certain place, But when 
it removed from one part of tie kingdom to another, (as 
was formerly very frequenily done,) it was found neceſ- 
ſary to ſend Purveyors betorehand, to get together a 
ſuthcient quantity of proviſions and other neceflaries tor 
the houlehuld : And, left the unuſual demand ſhou d raiſe 
them to an exorbitant price, the powers before men- 
tioned were veſted in theſe Purveyors ; who, in proceſs of 


time, greatly abuſed their authority, and became a grest 


oppretion to the Subject, though of liule advantage to 
the Crown ; ready money, in open market, (when the 
Royal refiderce was more permanent, and ſpecie began 
to be plenty,) being found uvon experience to be the beſt 
proveditor of any. Wheret.re, by degrees, the powers 
of Purveyance have declined, in foreign countries as 
well as our own; and having tallen into ditute here dur- 
ing the ſuſpenſion of Monarc'y, Ring Charles I at his 
Reſtoration conſented, by fat. 1: Car. 2. c. 24, to reſign 
intirely theſe branches ot his revenue and power : And 
the Parliament, 7 part of recompence. ſettled on him, 
his heirs and ſucceſfors, tor ever, the hereditary excite 
of h'te-n pence per barrel o al beer and ale fold in the 
kingdom, and a propor:ionable ſum for certain other 


liquors. 1 Comm. 257. 
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By this pat. 12 Car. 2. c. 24, it is prorided, That 
no perſon, by colour of buying or making proviſion 
or Purveyance, ſhall take any thing of any Subject, with- 
out the full and free conſent of the owner, obtained 
without menace or force, Tc. 

'Vemporary acts have been paſſed ſuſpending this ſta- 
tute in favour of the King's Royal progreſſes, vi. 
Stats. 13 Car. 2. ft. 1. c. 8: 1 Jac. 2. c. 10; and in 


favour of the Navy and Ordnance. Sat. 13 F 14 C. 2. 


c. 20. See further, title Purveyance. 

POURVEYOR or PURVEYOR, Proviſor, derived 
from the Fr. pourvoir, 1. e. providere.] The officer of 
tie King or Queen, or other great Perſonage, who pro- 
vided corn and other victual for their houſe, See Magna 
Charta, c. 22: flat. 3 Ed. 1. c.7 & 31. & anno 28. f, 
dem. Articuli ſuper chartas, 28 E. 1. ft. 3,c.2.and other 
ſtatutes. The name of Purveyor was fo odious ia times 
paſt, that by fot. 36 Ea. 3. c. 2, the heinous name of 
Purveyor was changed into buyer; but the office is re- 
ſtrained by fat. 12 Car. 2. c. 24. See ante Pourveyance. 

POW-DIKE. To perverſely and maliciouſly cut 
down or deſtroy the Pow-dike, in the feus of No 


and Ey, is felony, by fat. 22 Hen. 8. c. 11. 


POWER, 


Ax Authority which one man gives another to act 
for him; a term commonly applied to a reſervation 
made in a conveyance for perſons to do ſome certain 
acts; as to make leaſes, raiſe portions, or the like. 2 Lill. 


Abr. 339. 


1. Upon what Eftate, and by what Words, a Poauer 
ſhall be raijed. | 8 
2. How a Power ſpall be expounded and executed, 


1. iv conveyances to an uſe, a man may direct or 
model the uſe, as he pleaſes, and the at. 27 H. 8. c. 10, 
executes the poſſeſſion to the uſe : therefore he may an- 
nex Powers to eſtates, which cannot be annexed to them 
by a conveyance at the Common Law. Co. Lite. 237. a: 
Afo. 610. And therefore, to the limitation of an uſe for 
lite, he may annex a power to make leaſes. for years, or 
lives, or to make a jointure to a wife. Mo. 381: 2 Lev. 
58: Or to grant annuities, raiſe portious, Sc. Ie. 38 1: 


Or to make a jointure, and alſo a leaſe to commence after 


his death, for portions, Sc. Hard. 413. So, he may an- 
nex a power of revocation, of all uſes Iimited, and to 
make a limitation of new uſes, and this will not be re- 
pugnant. Co. Lzt7. 237. a. | 

So, a Power may be annexed to an eftate by another 
deed, executed at the ſame time, though it be not in 
the ſame conveyance by which the citace is conveyed. 
Vent. 279. So, a man may give a Power or authority 
by will, which is a naked authority, not annexed to an 
eitate: as, if he deviſes to 4. for lite, and afterwards 
that it ſhall be at his diſpoſal to any of his children then 
living; he hath. but an eſtate for life, with a naked 
Power to diſpoſe, ia the manner directed by the will, 
1 Salk, 24: 3 Saik, 276. So, he may give a Power to a 
ranger, which is a naked collateral! Power, and an- 
nexed to an eſtate. Or a Power in groſe, which takes 


effect after his eſtate is determined. Hard. 415. 


if a Power be to A. or his aſſigus, to make leaſes, 
Se. the Power runs with the eſtate to the afſignee in 
de:d, or in law. 1 Yeut. 340: 2 Jou. 110. So, in all 
caics a Power coupled with an intereſt may be aſſigned: 


| POWER 1. 


as, a Power to a leſſor, and his affigns, to cut 0g, 
trees, 2 Mod. 317. | 
Powers which are given to mere ſtrangers, that is, g 
perſons who have neither a preſent nor future eſtate ©; 
intereſt in the land, are ſaid to be collateral to the lang 
thoſe which are reſerved to a perſon, who has either : 
preſent or future eſtate or intereſt in the land, are ſaid tl 
be relating to the land; and theſe again are ſubdivided 
into two claſſes, Powers aunexed to the eſtate in the land: 
and Powers in gro/s. Powers annexed are, where a per. 
ſon has an eſtate in the land, and the eſtate to be crea:ed 
by the Power, is to take effect in poſſeſſion during the 
continuance of the eſtate to which the Power is ar. 
nexed ; ſuch is the Power uſually given in ſettlements i; 
tenants for life, when reſpectively in poſſeſſion, to nabe 
leaſes, Powers in groſs are, where the perſon to whom 
they are given has an eſtate in the land; but the eflate 
to be created under or by virtue of the Power, is not to 
take its effect till after the determination of the eſtate tg 
which it relates; ſuch are the Powers uſually inſerted 
in ſettlements, to jointure an after-taken wite, 1, 
3425 b. in u. 
If a man, ſeiſed in fee, covenant to ſtand ſeiſed to the 
-uſe of himſelf for life, with Power to make leaſes, re. 
mainder to another in fee, the Power is not well railed, 
Ch. Ca. 161. If the conſideration of the covenant does 
not extend to the Power to make leaſes, 1s. la: 
1 Co. 175: Raym. 248. So, upon ſuch covenant, he canio: 
reſerve a Power to make leaſes, jointures, or for prefer. 
ment of younger children, &c. e. 381, 383. 
Words, which ſhew the intent of the party, are ſu3. 
cient to create a Power ; as if a Power be to demiſe 0r 
leaſe, though the intent is, that he declare the uſcs of 
the firſt ſettlement for life or years; for the leaſe does 
not take effect by demiſe, but by declaration of the 
uſes. Mo. 611. So, if a man expreſſes the Power only 
by 1mplication, it is well; as, provided, that he {hall 
not have Power to alien, &c. otherwile than to make g 
jointure, and leaſes for 21 years, it is a good Power t: 
make a jointure and leaſes. 1 Leo, 149. So, if a &evile 
be to A. for life, to ſet, let, and make eſtates out of it as 
might, andafterwards to his daughter in tail; A. has power 
to make leaſes, it being the cuitom of the country where 
the land lies, to let for lives or years. 2 Rel. 261. J. 15, 
But a Power, being executory, may be reſtrained or 
enlarged by a ſubſequent deed : as, if a Power be ge- 
neral, to revoke; by a covenant afterwards, that he 
will not revoke without the conſent of B. the Power 
is reſtrainzd. Jon. 411. So, if the conlideration, upon 
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which the Power was founded, does not extend tio the 
perſon to whom the leaſe is made, the leaſe ſhall be 
void: as, if a man covenant, in conſideration of natural 
affection, to ſtand ſeiſed to the uſe of himſelf for lite, 
Sc. with Power to mike leaſes, Oc. a leaſe to a (tranger 
is void: for he is not within the conſideration. 2 Rel, 
260. J. 30. 80, if a Power at its creation be, to make 
leaſes to a perion, to whom the conſideration dees not 
extend, it will be void, though the leaſe be executed to 
a perſon within the conſideration. 2 Rol. 260. J. 35.— 
But a man cannot annex a Power of reyocation to : 
feoffment or grant, for that will be void. 1 1%. 247. 4 
Mo. 610. 

Powers of revocation of uſes of lands are very fre- 
quent in merely voluntary conveyances, but have cf late 


been diſuſed in marriage-ſettlements ; doubts having 
ar;len 
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ariſen whether ſuch ſeitlements are not fraudulent with- 
in the Hat. 27 Els. c. 4. 7. Jones 94, 05. Powers of 
revocation in their creation are to be conſtrued favour- 
ably ; and therefore no expreſs or technical words are 
peceffary to the creating of ſuch Powers; but any ex- 
pre ion which denctes an intent to reſerve ſuch Power, 
will be ſufficient. 2 Fern, 376: 3 Ach. 20. But if ſuch 
Power be once exccuted, that is, the old uſes over the 
whole eſtate revoked, and new uſes limited, ſuch new 
uſes cannot be revoked, without an expreſs reſervation 
of a Pewer for ſuch purpole. Pre. Ch. 474: 2 Burr, 
1136: 2 Fe. 211. A Power of revocatioa may extend 
to all the limitations, or be reſtricted to a particular 
eftate, limited by the conveyance; as where the uſe is 
to 4, for life, remainder over, with Power to revoke the 
eſtate for life only, this ſeems to be a good Power. 
2 Rol. Ab. 262. pl. 1. See further, Feullungue Treat. 
Eg. lib. 2. c. 6.4 6, 7, and the notes there. 


2. A Pow x ſhall be expounded ſtrictly; therefore 
if a man has Power to make leaſes generally, this ex- 
tends to make leaſes in poſſeſſion only, and not in rever- 
fien. 2 Roll. 261. c. 5: Cro. Face 318: Telv. 222 : Ray. 
248: 1 Ld. Raym. 267: 2 Salt. 537: 1 Lev. 168: 
6 Co. 33. 4: Mo. 199: 1 Les. 35: 3 Leo. 131. Nor a 
leale to commence 22: Futuro. Raym, 243: 1 Leo. 35 
720. 222: Cre. Jac. 318: Mo. 494. So, if the Power 
be to make leaſes for two or three lives, he cannot make 
a leaſe to one not iz ; as to the ſon of B. not born, 
Sc. Raym. 163. So, if the Power be to make leaſes in 
polleſlion, he cannot make a leaſe of land in reverſion, 
though it be to commence in preſenti. 1 Sid. 101: 
Ch. Ca. 18. 

So, if part of a leaſe be in reverſion, the whole leaſe 
ſhall be void. 3 S/. 276. So, if the Power be to make 
leaſes in poſſeſlion, or in reverſion, he cannot make a 
leaſe in poſſeſſion, and ancther leaſe of the ſame land in 


reverlion ; but his Power to leaſe in reverſion extends 


only to make leaſes of the land, which was not then in 
poſſeſſion. 1 Ld. Raym. 269: 2 Salk. 537. So a Power to 
make a leaſe of three lives or three years in poſſeſſion, 
or for two lives or thirty years in reverhon, warrants 
only a concurrent leaſe for two lives; for a leaſe for 
lives cannot commence at a future day. 1 Ld. Raym. 
269: 2 Salk. 5 37. 

But if a Power be annexed to the eſtate of him in re- 
verſion, to make leaſes generally, he may make a leaſe 
'r praſteti of the reverſion. 1 Lev. 168. Though the 
Power be to make leaſes in poſſeſſion. Ch. Ca. 18: 
i Lev. 168 ; 1 Sid. 260, 261. So, if a fine be to the co- 
nuſee for 15 years, afterwards to B. for life, Sc. wich 
Power to leaſe for three lives, or 21 years in poſſeſſion; 
he may make a leaſe during the 15 years of land in 
leaſe at the time of the fine, when ſuch leaſe expires, 
2 Rel. 260. J. 50: Cro. Fac. 347: 1 Rel. 12: 2 Rel. 216. 
do if huſband and wife leaſe purſuant to the fat. 32 H. 8. 
6. 28; and then, by act of Parliament, the eſtate is ſet- 
td to the huſhand for life, with Power to leaſe for three 
lives, or 21 years; he may make leaſes of the reverſion 
Goring the firſt leaſe by the huſbznd and wife. 2 Kal. 
201. J. 15: 1 Lev. 36: cont. Dyer 357. a. So, if a 
Power be to make leaſes in reverſion for three lives, Tc, 
ie may leaſe ſor three lives, when there is another life 
, though the Power does not ſay, to make leaſes of 
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the reverſion; for there is no prejudice, 2 Rol. 261. 
J. 30. So, he may make a leaſe for years determinable 
upon three lives, to commence after the end of the 
former leaſe in e. 8 Co. 70. Seetitle Leaſe I. 2. 

Whatever is an equitable, ought to be deemed a legal, 
execution of a Power; and the reafon is obvious; for 
Powers were originally in their nature equitable, but 
are, by the Statute of Uſes, transferred to Common 
Law. See 2 Burr. 1147 : 1 Cowp. 266. 

There is a diſtinction between the Non-executicn of 2 
Power, and a d-feXive execution of a Power: for though 
a Court of Bquity will, under certain circumitances, 
help the latter, it will never aid the former; becauſe fo 
to do would be repugnant to the nature of a Power, 
which always leaves it to the free will and election of 
the party to whom the Power is given, to execute it, or 
not; fer which reaſon Equity will not compel the exe- 
cution of a Power, or conſtrue the act as done when 
there is no evidence of the intention of the party to do 
it. 2 P. Vn. 490: and ſee Powell on Peuers.— The 
declaration of ſuch intent is, however, a ſufficient 
ground for the interference of a Court of Equity. 
2 Fern, 69. A coverant in a marriage ſeutlement, refer- 
ring to a Power, or to the eſtate on which the Power 
attaches, is, in reſpect of the conſideration, a ſufficient 
indication of an intent to execute ſuch Power. 2 Freem. 
256: 2 ern, 379: Sce 2 P. Mut. 222: Giib. Rep. 
166: Amdbl. 3. 

The interference of Courts of Equity, in caſes of a 
de ſective execution of a Power, proceeds upon the ſame 
principles as thoſe on which thoſe Courts will ſupply 
any defect in the ſurrender of a copyhold eſtate, and is 
therefore bound by the fame confiderations. Treat. E;. 
1. 314. 2. See this Dictionary, title Copy. 

In Bath and Montague's Cale, (3 Ch. Ca. 69, 93,) it 
is ſaid, by the two Chief Juſtices, that if the party 
appear to have intended to execute his Power, and is 
prevented by death, Equity thall interpoſe to effectuate 
his intent, for it is an impediment by the act of God; 
and the cafe of Sith v. Aton, (1 Ch, Ca. 264: Finch. 
Rep, 273, ) is relied on as an authority to ſuch an effect; 
but this not being an original opinion of the learned 
Chief juſtices, and founded only on the cafe cited, can 
be carried no farther than that caſe warrants ; upon re- 
ference to the cucumftances, it will be found to afford 


an authority rather againſt, than in ſupport of the no- 


tion, that where a man is only preparing to execute a 
Power, and dies before he does execute it, the prepara- 
tory ſteps amount to ſuch an execution as Equity will 
make effeQual; ſor it is obſervable, that the Court, in 
Smith v. Aſhton, directed an iſſue to try whether the 
notes or inſtrudlions for the will, from which the intent of 
the donee of the Power was inferred, were part of his 
will; which iſſue would have been unneceſſary, if the 
Court could have relieved on the ground of preparatory 
meaſures only: the relief aſforded in that caſe muſt 
therefore be referred to the reſult of the iſſue, which 
was, that the notes or inſtructions were part of the will. 
Treat. Eq. i. 315. in u. 

It is ſaid, that Equity will relieve the defeQive execu- 
tion of a Power to make leaſes ; but this mult be under- 
ſtood of ſuch leaſes as are not derived under Powers li- 
mited in their nature to a particular mode of execution: 
for in the conftruQtion of Powers, originally in heir na- 
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ture legal, Courts of Equity muſt follow the law, be the 
conſideration ever ſo meritorious; for inſtance, in the 
caſe of Powers by tenant in tail, to make leafes under 
the ſtatute, if not executed in the requiſite form, no con- 
fiderntion, hov.ever meritorious, will avail. So, with 
reſpect to defeQive executions of Powers under the Civil- 
Liſt Act, Powers under particular family entails, Equity 
can no more relieve from them than it can from defects 
in a common recovery, The principle upon which the 


rule of conſtruction is founded, in theſe cafes is, that 


there is nothing to affect the conſcience of the remainder- 
man, Comp. 207, 

In the caſe of defective execution of Powers, it is not 
neceſſary, in order to induce the interference of a Court 
of Equity, that the conſideration ſhould be ſtricily va- 
luable; but it is ſuflicient that it be meritorious; 7. e. 
founded on ſome moral obligation. Tr Eg. i. 316. inn. 

Though equity will not, even in favour of creditors, 
execute a Power-which the party himſelf has omitted to 
execute ; yet, if a Power be exccuted in favour of a vo- 
lunteer, though a child, it ſeems agreed by all the cales, 


that the money ſhall be aſſets for the benefit of credit- 


ors. 2 Fern. 319: 1 Atk. 495: 2 Ve). 1. Nor can a 
Power, be fo framed as to protect an appointment, under 
it, from payment of the debts of the perſon appointing. 
2 Fe. 640. See title Executor V. 6. 

It is agreed in the Books, that a wife may, without 
her huſband, execute a naked authority, whether given 
before or aſter coverture, and though no ſpecial words 
are uſed to diſpenſe with the diſability of coverture ; and 
the rule is the ſame where both an intereſt and an au— 
thority paſs to the wife, if the authority is collateral to, 
and doth not flow from, the intereſt; becauſe then the 
two are as unconnected, as if they were veited in differ- 
ent perſons. Finch. Rep. 346. As too, a feme covert may, 
without her huſband, convey lands in execution of a 
mere Power or authority, ſo may ſhe with equal effect 
in performance of a condition, where land is veſted in 


her on condition to convey to others. V. Tones 137, 8. 


The reaſon why, in theſe inſtances, the wife may convey 


without her huſband, ſeems to be, that he can receive 


no prejugice from her acts, but a great one might ariſe 
70 Others, if his concurrence ſhould be eſſential. 1 7½. 
112. 4 inn. See title Baren and Feme | 

As to the Syſpenſion and Extinction of Powers, ſee 
Laßt. 342, b. inn; and as to the rules by which the 
creation and execution of Powers in general are go- 
verned ; ſee Pavel on Powers : and further, with re- 
ſpect to ſubjects connected therewith, this Dictionary, 
utles Authority; Eftate; Limitation of Eflate ; Leaſe; 


Remainder ; Truft; Uſe, &c. 


Powtr oF THE CounTY; See Poſe Comtatis. 
- Power oF THE Crown ; See title King. 
PowE R OF THE PakenT; See Parent. 


POYNING'S LAW, An act of Parliament made in 
Jreland, in the reign of Hen. VII. ſo called becauſe Sir 
Edward Peyning was Lieutenant there when it was made, 
whereby all tne ſtatutes in England were declared of force 
in Ireland; which before that time they were not. 12 Rep, 


10. See title tre/and. 


PRACTICE. This term is fometimes applied in an 
unfavourable ſenſe, to ſignify fraud or bad practice. 
Thus clandeſtine picceedings are ſaid to be by Practice. 


PRACTICE. 


PRACTICE or Tue COURTS. 


By this is underſtood the form and manner of con. 
ducting and carrying on ſuits or proſecutions, at I, gt 
in Equity, civil or criminal, through their variou, tages, 
from the commencement of the procels to final judgment 
and execution; according to the principles of Law, aud 
the rules laid down by the ſeveral Courts. 

Though the knowledge of this Practice is to be ac. 
quired chiefly by experience, it is founded on the cri. 
ginal ſtrudture and progreſſive improvements of ou; 
Laws. Several modern treatiſes have been written on 
the Practice of the ſeveral Courts of King's Ben}, 
Commer Pleas, Chancery, and Exchequer 5 ſome of which 
are by no means liable to the ceniure paſſed on former 


—— ——— woos 


productions of that nature, by the learned and ingeniny; 
writer, from whom the following abridgment is ex. 
tracted. The nature of this Dictionary precludes the 
poſſibility of entering into any thing like a general detail 
on ſo complicated a ſubject: the various points of which 
are incidentally noticed, under the ſeveral heads to which 
they apply. - 

Some idea of the Yifble Practice of the Courts is 
given under title Motion in Court; and which the fol. 
lowing ſummary may ſerve further to illuſtrate, [t i; 
taken from a work, which would probably have ſecured 
to its author a fame more adequate to his delerts; had 
not the ſplendour of e Commentaries obſcured all inte- 
rior exertions of ingenuity and elegance. See Enn, 
Dial. 2. 423-40. 

It muſt be owned, (ſays that writer,) that the know. 
ledge of Practice can be acquired only by Practice: 
though, as its rules depend on principles, it is as much 2 
ſcience, as any other part of the Law. It is impoſlible 
even to recollect thoſe rules, and often difticult to inveſ- 
tigate them. The very few books of any credit that 
have been written on this ſubje&, are written on a looſe 
and unconnected plan, and, after all, ſpeak only to the 
learned. This branch of Law 1s more than any other 
deſtitute of any elementary treatiſe. 


But this defect has ſince been very much ſupplied by 
Crempton's Book of Practice in the Courts of K. B. and 
C. P. ſince enlarged by Sellon; Impey's Proctice in the 
ſame Courts; Tidd's Practice in the Ccurt of K. B.; 
and perhaps others which might be named, if not as of 
equal merit, yet of conſiderable utlity, 

The following idea of Pradtice, given by the author 
of Eunomus, is new, and, it is believed, accurate as far as i: 
goes: it may afford a pleaſing view of the ra!zomale of 
Practice, even to adepts; but it is chiefly adapted 
to the inſtruction of thoſe who are firſt ſetting out in 
the Profeſſion; who, either from lectures in the Univer- 
ſity, or in their own private ſtudies, have a tolerable no- 
tion of the general principles of Law : though they may 
have barely ſet foot in Veſtminſter Hall, and conie- 
quently have but little idea of the Practice of a Court. 
It. ariſes on the following caſe: 

A perſon who has a cauſe of complaint, either for a 
right detained, or an injury done, is determined to bring 
his Action and by his attorney takes out Proce/s again! 
the party complained of; in conſequence of which, the 
| latter (ho is called the defendant) puts in Bal; cither 
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common or ſpecial, as the caſe requires. The defend- 
ant being thus ſecured, the plaintiff declares in proper 
form the nature of his cauſe ; the defendant anſwers 
this declaration; and the charge and defence, by due 
courte of Pleading, (in the courſe of which may be intro— 
duced a Demurre on either fide,) are brought to one or 
more plain fimple facts: theſe facts, ariling out of the 
pleadings, and thence called Mues, come next to Trial by 
a Fury who, having heard the Evidence on an 1ffae be- 
fore them, find (let it be ſuppoſed) a Verdict for the 
plaint if; on which verdict Ju ,,j˖is afterwards en- 
tered. The plaintiff's colts of ſuit are then taxed by 
the Officer of the Court; and the judgment is put in Ex- 
-cution, by levying on the defendant's effects the Da- 
nag es given by the Jury, and the Coffs allowed by the 
Court ; which being done, there is an end of the fuit, 
and both parties are once more out of Court. [ By re- 
ferring to the titles in this Dictionary, diltinguithed by 
{talic words, in the above ſentence, further information 
on each head will be obtained.] 

But the Practice of a Court in civil ſuits ariſes, in a 
great meaſure, from the interruption in the above regu- 
Jar tages, and courſe of a cauſe. Thole regular ſtages 
(as to the time and manner of carrying them on) are 
themſelves the legitimate offspring of the eſtabliſhed 
Pradtice of the Court where the cauſe is brought: when 
they are purſued, the courſe of the proceeding runs on 
ſmooth and filent, tranſacted by the Attornies in the 
cavſe, and the Officers of the Court, without ever being 
heard of in open Court: and the method of tranſacting 
this buſineſs is that Practice, the knowledge of which 
more immediately concerns the Attornies and Officers. 
The irregularities and informalities, that puth a cauſe out 
of its courſe, mult be redieſſed by the interpoſition of the 
Court ; and it is this kind of buſineſs that furniſhes and 
makes up a great part of the viſible Practice of the 
Courts of Law in Term time, 

It was above flated, that the Attorney firſt takes out 
preceſs againſt the defendant, in order to make him 
appear, But this proceſs may be irregular, ard then it 
will produce metzons to Jet it afide; as tor inſtance, where 
the defendant is a privileged perſon. It may not only 
be irregular, but highly oppreſſive; and then it grounds 
a mi!ien for an attachment, againſt the partics executing 
the proceſs, as for a conſtructive contempt of the Court. 
This is a general motion, and may, as the opprefiion which 
produces it, arite in any ſtage of the cauſe. The it it- 
ſelf, as well as the proceſs, may be irregular, and then 
it will occaſion à motion to ftay proceedings in a cauſe: 
as where the parties have agreed to compromiſe the 
matters in difference, ard a relcaſe is not executed; for 
tne releaſe when executed may be pleaded in bar of the 
adtion. The firſt procet's may be regular, and the Bail 
may not, and thence ariſe various motions, either 7 d:/- 
arge the defendant on common bail, where it appears 
iron the afadavit that he is not liable to give ſpecial 
bail; or where the affidavit to hold to bail is defective. 
et aſide a Judges order, made at his chambers, relat- 
ing to the bail: which kind of motion may be made on 
other grounds. If the bail is regular in the manner of 
putting it in, but ſuſpicious as to the competency of the 
bail, the plaintiff gives notice, and the defendant moves 
19 j1tify bail in open Court. 


| 
| 


The Declaration may furniſh ſeveral motions; as to 
the delivery of it; its frame and ſtructure; or the neg- 
lect of it by the defendant. Perhaps it cannot be de- 
livered in the common form, the party abſconding to 


avoid it; and then the plaintiff moves that ſeme other 
' ſervice of the declaration may be ſufficient. The de- 
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claration being delivered, the defendant may appre- 


nend it to be immoderately prolix and impertinent; in 


which cafe he will move 70 frike out ſome counts in the 
declaration, The Court uſually upon this order it to be 
referred to the Maſter of the Plea Office, and the Maſ- 
ter's report is the ground of the rule afterwards made. 
A motion for the Maſter's Report is another motion, that 


may ariie in various parts ot a cauſe. In an action, that 


is in its nature tranſitory, if the declaration Jays the 
cauſe of action in one county, and it did in reality ariſe 
in another, the defendant may avail himſelf of that cir- 


cumſtance; and upon affidavit apply to the Ceurt for 


the plaintiff r change the Venue, (that is, the place where 


the cauſe of action is declared to have happened,) from 


the firſt county to the latter. The venue may likewiſe 
be changed from any county in England, wherever the 


cauſe of action aroſe, to that of Middleſex, where the 


Court fits, if the defendant 15 privileged as attendant on 
that Court. Where the jury, and not the werze, is to be 
changed, as where the material evidence ariſes in the 
place laid, but no Jury, common or ſpecial can be had, 
diſintereſted, (as in caſe of a county cauſe about a bridge, 
or the like,) it is uſual to move for a trial in the ad- 


Joining county, upon entering a /ugge/tion on the rell. See 


this Dictionary, titles Vexue; Trial,— A ſuggeſtion on 
the roll is ſometimes entered for other purpoſes; as where 
the Sheriff, who regularly returns the proceſs, is par- 
tial. See titles Jury; Sherif'; Coroner. 

If a declaration is ſubſtantially defective, the defend- 
ant, inſtead of anſwering, demurs to it. See title De- 
murrer. If, on the other hand, the declaration is deli- 
vered, and is unexceptionable, and the defendant neg- 
lects to anſwer it in due time, the plaintiff has his 7udg- 
ment by default; but it the plaintiff is over- haſty in ſign- 
ing this judgment, the Court will interpoſe on a motion 
zo jet it afide; in conſequence of which, the defendant 
will be at liberty to plead, The motion to ſet aſide a 


judgment, obtains, in other inſlances; and the motion 


tor judgment, as itt ca/e TA a nonjuits ariſes [990 another 


ground, as will be ſhewn hereafter ; and fee title Nox/urr, 


: 


When the defendant comes to þ/cad to the decla- 
ration, inſtead of making, in due time, a plain denial 
of the charge, called the General Ine, he may find it 
neceſſary to vary the common courte, either by enlarg- 
ing the time, or the manner of pleading: he may, there- 
tore, move for time to plead, which being a matter of in- 
dulgence, the Court, on the equity of the caſe, may re- 
fule or grant; and grant without or upon terms. At 
Common Law a defendant could only plead a ſingle 
matter; but this is now remedied by flature ; (fee title 
Pleading ;) and, if neceſſary, the defendant accordingly 
moves the Court for Cave te plead ſeveral matters, which 
he mentions. Sometimes this expedient is an aſter— 
thought, and then, as it tends to delay the plaintiff, the 


defendant moves for leave to withdraw the general i ue, 


and to be at liberty to plead peclally; ſometimes he 
moves the contrary, 
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PRACTICE or Tur Covers. 


The plea, replication, rejoinder, &c. are at length 
ſett!-1 on record, and come to an iſſue ; which remains 
to he lettled by a Jury ; in order to which all the record 
down to the iſſue, which it includes, is tranicribed from 
what is called the plea-roll, and which is only part of a 
large bundle, comprehending the caſes of many other 
perſons; and never ſtirs out of the cuſtody of the Court: 
That manuſcript is called the N Prius Roll; as the N- 
Prius roll, after it is returned trom the trial, aſſumes the 
name of the Poffea, See titles Pleading; Nifi Prius; 
Pojlea ; Record. 

Between the iſſue and the trial, ſeveral motions may 
happen, which may either put off the trial or not; of the 
latter kind, and at this ftage, is a motion by the defendant 


for leave to pay money into Court, See title Money into 


Court. | 

Many circumſtances may make it neceſſary to poſt- 
pone a trial, or vary the common forms of examination, 
T he neceſſary witneſſes in the cauſe may reſide altogcther 
abroad, or being there for a time, may not be. likely to 
return at the regular time of the trial: In the firſt caſe, 
the Court is moved for a commiſſion, to exanine wwitne/es 
on interrogatories 5 Which are ſettled here, ſent over, and 
with their anſwers properly atteſted, are ſent back and 
read in evidence at the trial. See title Depeſetions. In 


the latter caſe, the trial is delayed on motion, 70 put it off 
fer the abſence of a materia! witneſs ; But if, by this delay, 


che other party is likely to loſe evidence that is ready at 
the time; either in caſe a witneſs is ſo old and infirm, as 
Not to be likely to ſurvive the arrival of the evidence on 
the other ſide; or in cafe his neceſſary buſineſs obliges him 
to leave Eng/and before the trial can come on; in this 
caſe, a motion is made by the party affected, to examine 
ſuch witneſs de bene efje ; that is, to admit the depoſitions, 
{o taken, as evidence, if the perſon cannot afterwards be 
exmined at the trial: If a witneſs, under none of theſe 
capacities, being duly ſummoned, neglect to attend, he is 
liable to an action on the ſtatute (5 Elix. c. 9.) for 
damages; or the Court will puniſh him criminally for 
the contempt on a tion for an Attachment, See title 
Feoidence II. 2. Motions may alio ariſe, reſpecting 
written evidence, as for leave 7 inſpect and take copies of 


Corporation books 3 or for an order to produce them at 


the trial. 

Not only the Witneſſes in a cauſe, but the Jury, may 
occaſion particular applications to the Court : ſo may 
the nature of the cauſe in queſtion ; and fo may the courſe 
of Judicature itſelf. The nature of the cauſe ſometimes 
requires the Jury to {ce the very ſpot where the matter 
in diſpute ariſes; in which caſe, after iſſue joined, the 
Court is moved iir @ view. See titles Jury I 3 Vieau. 
In cafes alſo, where the cauſe is either of a nature to 
exceed the apprehenſion, or to inflame the paſſions, of a 
common Jury, @ Special Jury will be moved for. See 


title Jury I. Sometimes the cauſe is apparently likely to 


be very long, intricate, and important, either in its value, 
or its conſequences; from whence ariſes a motion for a 
Trial at Bar. See title Trial. | 
When the cauſe is brought to the Afliſes, the Jury 
ſworn, and the Witneſſes examined; the trial goes on, or 
it does not; if it goes on, either a verdict is given, or it 
is not: if a verdict is given, it is either for the plaintiff 
or the defendant, The Jury may be ſworn, and the 
Witneſſes may be in part examined; and yet the trial 
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may ſtop; becauſe the parties, may then, or at any time, 
compromiſe the matter in difference, or agree to reiter fl 
to arbitrators; in either caſe, a rule is made at the 


 Aſtiſes, (called an order of N77 Prizs,) and motion is af. 


terwards made, 7o make the order of Nijfi Prius a Rade of 
Court, See title Award VI. | 

But the cauſe may go on, and yet not get to a ver. 
dict; for if the plaintiff does not prove his caſe, the 
de fendant calls no evidence; ard, inſtead of a verdi& on 
eicher ſide, there is a Non/uir, Wherever a verdiq i 
given, the plaintiff at leaſt muſt give evidence to main. 
tain his declaration. Where evidence is produced gn 
both ſides, the verdict is given for the plaintiF or de. 
fendant, according to the ttperior weight of evidence. 
Sce title 7#ry III. 

Here cloſes the trial; and from this period it is that 
the record aſſumes the name of the Po/fca; and if the 
trial is deciſive, neither the Law nor the fact being after. 
wards controverted, the fe/ea is delivered by the pro- 
per officer to the Attorney of the victorious party, to 
ſign his judgment: but in many caſes, after a verdid 
given, there is room to queſtion its validity; in which 
caſe, the poffea remains 1n the cuſtody of the Court, 
The wverdizt may be exceptionable, either from mildirec. 
tion of a Judge in point of Law, or the miſbehaviour of 
the Jury ; in whiet cafe, a motion may be made to / 
it aſide ; as it may on other grounds; as, from its being 
clearly contrary to evidence, or in the damages given 
greatly exceeding the injury ſuſtained ; on both which 
accounts, a ew trial may be moved for. See title Trial, 
If the verdict itlelt ſtands unimpeached, yet ſome original 


defect may appear on the face of the record, which ſhows 


that no verdict ought to have been given; or, though 


given, no judgment can be had on it; and whien this 


happens, the motion is in Arreft of Judgment. See tide 
Judgment III. | 

Suppoling the verdict and record to ſtand clear of 
all objections, the judgment follows of courſe; and, after 
judgment, Execution; the purpoſe of which execution is, 
to levy the damages aſſeſſed by the Jury, and the colts 
allowed by the Court. The execution however may for 
a ſhort time be interrupted, in caſe any objection ariſes 
to the taxation of colts, and then a motion may be made, 
or the Maſter to review his taxation: this, and every act 
of the Maſter, being liable to be reviewed on appcal to 
the Court; though in judging of ordinary ſtages of 
Practice, he is inveſted with original, and competent 
juriſdiction, If the Sherif, or his Officers, miſbeliave in 
reſpect to the execution, (as in any other ſervice of a wiit,) 
this may produce a motion for on Atlachment againlt them. 

When execution 1s over, the cauſe is over: but 2 
cauſe may, on many occaſions, come much ſooner to an 
end, and in a direction very different from what has been 
mentioned; it may come ſooner to a trial, or it may 
come to execution without a trial, 

In the caſe put at ſetting out, and, in the general ex- 
poſition of the caſe, it has been ſuppoſed that the de- 
fendant pleaded to the declaration : but it was intimated, 
that, if he neglected to plead, judgment would be had 
againlt him by default; in conſequence of this default 
of a plea, the truth of the fact is confeſſed, and cannot 
be afterwards litigated, as on a trial; but this judgment, 
though it operates ſo as to preclude the defendant from 


controverting the fact, which is the cauſe of action, does 
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PRACTICE 


not go to a confeſſion of the damages laid in the declara- 
tion; which muſt be aſcertained on à Writ of Inquiry. 
See title Judgment 1 —In this courle of proceeding, mo- 
tions may ariſe to /et afide the judgment, and writ of inquiry 
illued thereon, as irregular te execulg a writ of Inquiry 
before a Fudge, inſtead of a Sheriff, where it is a matter 
0; importance z—and ſometimes /or a new H'rit of In- 
quiry, for exceſſive damages, in the ſame maaner as for 
a new trial on thoſe grounds. See title Trial. 

There are two cales however, where the admiſſion of 
the defendant filences all future inquiry, either as to the 
truth of the ſact, or the quantity of the damages; that 
of a direct confeſſion of the action; and a warrant of 
attorney, to confeſs a judgment: this latter occaſions a 
motion very often; for where it is above a year ſtand- 
ing, - motion muſt be made for leave to file the Warrant 
of Attorney, on afſidavit of the defendant being ill alive, 
and the debt unpaid : And motions may be made 70 /et 
aſide the Warrant of Atterney, if not regularly executed. 
dee tide Juagmeuts acknowleaged for Debts, 

A matter may come ſooner to a trial, by means of an 
Le directed by the Court; which obtains, in a Court of 
Law, principally where a queſtion of civil right is in- 
volved in a criminal proſecution for a miſdemeanor ; in 
which caſe, it 15 the uſual lenity of the Court, to ſuſpend 
the latter till the former has been tried : Or where a 
Court of Equity directs facts to be inquired of at Law, 
and does not reſt the caſe on depoſitions. See title 
Feigned Iſue. 

What has been ſaid relates merely to the Practice of 
the Courts ix civil Suits: and, in general, concerns the 
trial of a cauſe. To give a full or general idea of Practice, 
it may be neceſſary to eſtabliſh a diſtinction between ſuch 
motions, as are in their nature previous to the trial itſelf 
or /ib/zquent to it: Of the former ſort, are motions to ſtay 
proczedings in a cauſe ; motions relating to bail; to de- 
clarations ; to the time and manner of pleading ; for 
changing venues ; Special juries ; and many others above 
particularited : Of the latter tort neceſſarily, are motions; 
to ſet aſide verdicts; for new trials; in arreft of judgment; 
on writs of inquiry ; and others, that are ealily claſſod 
according to this diviſion. There are ſome motions that, 
in the abſtract, are of an ambiguous nature, and may ariie 
in any part of the cauſe, either before or aſter a trial; as, 
Modions ſor an Attachment; for a Maſter's report; 
and others. 

Every motion hitherto has been ſuppoſed to have ſome 
relation to the trial of a cauſe : there are ſome few en- 
tirely independent of it; as, a Motion for a Prohibition ;; 
applications for ſummary relief, under various ſtatutes, 
relating to articles of Clerks; to Attornies ; Inſolvent 
dehtors; and others of that ſtamp. See further title 


6 , . . > 
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Part of the viſible Practice of the Court alſo ariſes 
from Caſes directed out of Chancery; Special . Verdicts ; 
9d Writs of Error ; all of which are argued at the bar, 
and determined by the Judges. f 

The Practice of Courts of Equity may wh, gs in 
a manner ſimilar to the above, by attending to the 
feveral ages, from the filing of the bill to the execution 
ol the decree, See title Chancery. | 

The Cr;wn butineſs, or Criminal Pradice, of which the 
Court of K. B. has excluſive juriſdiction, does not admit 


— — 
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PRAC 


of the application of the ſame idea: much the greateit 
part of it is independent of any ſolemn trial; and the trials 
themſelves are too ſimple to endure much interruption, 
or branch out into many points of Practice. This Crown 
Practice may be divided into ſuch matters as originally 
commence in that Court ; and ſuch as are removed into 
it, from other inferior juriſdictions : Of both which kinds, 


taken together, are, motions for an Habeas Corpus; Man- 
damus; (though this and the motion for a Puo Warrants, 


in cales relating to Corporations, partake allo of a civil as 
well as a criminal nature) to exhibit Articles of the Peace; 
motions relating to the diſcharge of Recogni/ances ; to re- 
move Indidments, orders of Seffrons, Convitlions, made by 
Juſtices, Sc. from their common ordinary courſe of pro- 
ceeding, by writ of Certiorari into this Court, on ſome 
foundation of complaint againſt them. The viſible Prac- 
tice, that occahons this removal, and that ariſes from it, 
may be reſolved into thele few motions, very fimple in 
their kind, though infinitely diverſified as to their objects. 
viz, The genera! Motion to remove the indictment, order or 
conviction by Certierari; Motion to quaſh the indictment, 
&c. when it is removed. In the caſe of an indictment, 
removed, either on a dzmurrer, it is ſet Cown to be argued; 
or motion is made to quaſh it before trial; or Morton in 
Arreſt of Fudgment ; or Motion for Fudgment after the trial. 

But the moſt extenſive ]urifdiction is involved in mat- 
ters of original cogniſance, whether it regards indict- 
ments or informations; or ſuch matters as are entirely 
independent of either, or any ſolemn trial ; ſuch as 
begin and end on motions. 


There is little or no difference between an indictment 
commenced in this Court, or removed from another 
Juriſdiction, as to motions concerning them. As to [1- 
formations, though altogether the Creature of this Court, 
they admit but of three motions ; the application to the 
Court to grant it: when granted, and tried, a caſual mo- 
tion, i arre? of judgment, on ground: ariſing from the 
record itlelt; or, wacre the charge, in the information 
and the verdict are both inconteſtable, the motion for 

1 | 

o recapitulate all in a few words: — Practice in 
general, it appears, is either in civil or Crown cauſes. In 
ii cauſes, it is either independent of a trial, or relative 
it: if relative z it, it ariſes from ſomething applied 
or either before or after a trial. In Crown cevſes, the 
only diſtinction made was, either as it concerned the ori- 
gina! juriſdiction of the Court, or ſuch as is exerciſed, as 
it were, on appeal. And unleſs (coneludes the Writer, 
from whom the foregoing etch has been extracted and 
abridged) I was to readover to you a hundred (he might 
have added or more) rules of Court, ard the ſeveral cales 
and books on this ſubjeft, (which, by the bye, I would 
not wiſh any enemy I have. to do,) I cannot uudertake to 
be more explicit on this fubject.”? 


PRACEPTORIES, Preceptioria.] A kind of bene- 


— 


fices, having their name from being poſſeſſed by the 


more eminent Yempiars, whom the Chief Maſter by his 
authority, created and cal.ed Provceptores Templi. And 
of theſe Præcepteries there are recorded kxicer, as be- 
longing to the Teng in England, viz. Creffing Temple, 
Balſbal, Shengay, Neawiand, Yeveley, Witham, Temple- 
bruere, Willingten, Rothelty, Oveningten, Temple Combe, 
Trebigh, Ritftaue, Mouns Ste Jehn, Temple N g um, and 
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Terple Hart. Mou. Augl. ii. 543. But ſome Authors ſay, 
thele places were cells only, ſubordinate to their prin- 
cipal mauſion in the Temple in London. See flat. antig. 
32 Hen. B. c, 24. | 

PRAZCIPE ; See title Original, 

PRACIPE IN CAPILE, 'I'he writ of right for the 
Ring's immediate tenants 12 capite, when they are de- 
forced of lands or tenements. 3 Comm. c. 10. p. 195. 
See title Vit of Right. BS hes 

PRAECIPE QUOD REDDAT'; See titles Fine of 
Lands; Recovery. x 

PRAECIPITIUM, A puniſhment inflicted on crimi- 
2 by cait ng them from ſome high place. Malm. 
0. 5. P. 155 

PRAPEC US VILLA, Is the ſame as propo/iius 
<1/lz, 1. e. the Mayor of a town. Leg. Ed. Confeſſ c. 28. 

PRAFINE, That fine, which on ſuing out the writ of 
covenant, on levying fines, is paid before the fine is paſſed, 
See title Fine of Lands. 


PRAMUNIRE, 


CorRUPTED from, or apparently ſynonimous with, 
Premoneri, ** tobe forewarned;“ and therefore, accord- 
ing to the proverb, fore-armed : ſee Du Cange in v.] The 
writ ſo called, or the offence whereon the writ is granted; 
the one may be underſtood by the other. The offence 
1s of a nature highly criminal, though not capital, and 
more immediately affecting the King or his Govern- 
ment. It is named, from the words of the writ, prepa- 
ratory to the proſecution thereof, Pramunire facias 
A. B.— Cauſe 4. B. to be forwarned—that he appear 
before us to anſwer the contempt wherewith he ſtands 
charged ;** which contempt is particularly recited in the 
preamble to the writ. It took its original trom the ex- 
orbitant power claimed and exerciſed in Exgland by the 
Pope; and was originally ranked as an offence immedi— 
ately againſt the King; becauſe it conſiſted in introduc- 
ing a foreign power into this land, and creating imperium 
in imferio, by paying that obedience to papal proces, 
which conſtitutionally belonged to the King alone, long 
before the Reformation in the Reign of Henry VIII. 
See 4 Comm. c. 8. ; | 

The church of Rome, under pretence of her ſupre- 
macy, and the dignity of St. Peter's chair, took on her 
to beſtow moſt of the eccleſiaſtical livings, of any worth in 
England, by mandates, before they were void ; pretend- 
ing therein great care to ſee the Church provided of a 
ſucceſſor before it needed. Whence theſe mandates or 
bulls were called gratiæ expetative or provifiones, where- 
of ſee a learned diſcourſe in Duarenus de Beneficiis, lib. 3. 
c. 1, — Theſe proviſions were fo common, that at laſt it 
was neceſſary to reſtrain them by the Laws of the Land. 

In the 35th year of Ed. I. was made the firſt ſta- 
tute againſt papal proviſions, Hat. 35 E, 1. f. 1; being, 
according to Coke, the foundation of all the ſubſequent 
ſtatutes of Præmunire. It recites, that the abbots, 
priors, and governors, had, at their own pleaſure, ſet 
divers impoſitions upon the monaſteries and houſes in 
their ſubjection; to remedy which, it was enacted, that 
in future, religious perſons ſhould ſend nothing to their 
ſuperiors beyond the ſea ; and that no impoſition what- 


ever ſhould be taxed by priors- aliens. By Hat. 25 E. 3. 


PREMUNIRE, 


ft. 5. c. 22, it was enacted, that if any one purchaſe? 3 
proviſion of an abbey or priory, he ſhou d be out of the 
King's protection. And by Hat. 25 E 3. /. 6.{c 2. 

5 - }: 
27 E. 3. f. 1. c. 1: 38 E. 3. fl. 1. c. 4; and Vat. 2. 


cc. 1, 2, 3, 4, it was enacted, that the Court of Pos 


ſnould not preient or collate to any Biſhopric or lng 
in Eugland: and that whoever diſturbed any patron in 
the preſentation to a living, by virtue of a papa proxi. 
fon, ſuch perion ſhould pay fine and ranſom to the 
King, at his will ; and be impriſoned till he tenounced 
ſuch proviſion, The fame puniſhment was iaflicled 
on ſuch as thould cite the King, or any of his Subjedz, 
to anſwer in the Court of Rome. By flats. 3 R 24 c ;. 
7 K. 2. c. 12, it was enacted, that no alien ſli uld be c. 
pable of letting his bene fice to farm; in order to com- 
pel ſuch as had crept in, at leaſt to reſide on their pre. 


ferments: and that no alien ſhould be capable of being 


preſented to any ecclefialtical preferment, under the pe. 
nalty of the ſtatutes of Proviſors. By at. 12 K. 2. 
c. 15, all hegemen of the King, accepting of a living by 
any foreign proviſion, were put out of the King's pro. 
tection, and the benefice made void; to which ſat, 
13 K. 2. fl. 2. c. 2, adds baniſhment and forfeiture of 
lands and goods; and by c. 3, of the ſame fiatute, it 
was enacted, that any perſon bringing over any citation 
or excommunication from beyond lea, on account ol the 
execution of the foregoing ttatutes of Proviſors, hond 


be impriſoned, forfeit his lands and goods, and more- 


over ſuffer pain of life and member. 

In the writ for the execution of theſe ſtatutes, the 
words Premunire facias being uled, to command a citation 
from the party, have denominated, in common ſpeech, 
not only the writ, but the offence itſelf, of mainta ning the 
papal power by the name of Pramunire. Ihe flat, 
16 NR. 2. c. 5, which is the ſtatute generally referted to 
by all ſubſequent ſtatutes, is, accordingly, uſually called 
the Statute of Pramunire. It enacts, that whoever pro- 
cures, at Rome, or elſewhere, any trautlations, proceſles, 
excommunications, bulls, in{truments, cr other things, 
which touch the King, againſt him, his Crown and 
Realm, and all pertons aiding and aſſiſting therein, ſhall 
be put out of the King's protection; their lands and 
goods forfeited to the King's ule; and they tha]! be at- 
tached by their bodies to anſwer to the Ning and &'s 
Council; or proceſs of Premunire facias tha!l be made 
out againſt them as in other caies of Provitors. By at. 
2 H. 4. c. 3, all perſons who accept any proviſion trom 
the Pope, to be exempt from canonical obedience to 
their proper Ordinary, were alſo ſubjected to the penal- 
ties of Præmunire. 'lhis is ſaid to be the laſt ancient 
ſtatute concerning this offence till the Retor mation, 

But by Vat. 2 Hen. 4. c. 4, whoever ſha'l put in exe- 
cution bulls purchaſed by thofe of the order of Ce. 
to be diſcharged of tithes, ſhall incur the like penalty: 
they were alſo further reſtrained by fats 6 Hen. 4. c. 1: 
7 Hen. 4. c. 8: 9 Hen. 4. c. 8: and 3 Hen 5" cap. 4 by 
which, the ſtatutes aborementioned are entorced and ex- 
plained : And by far. 23 Hen. 8. c. 2.4 22, whoever 
ſhall ſue for or execute any licence, diſpenſation, or fa- 
culty from the See of Rome; and by fat. 28 Her. 8. 
c. 16, (by which all bulls, briefs, Sc. obtained from 
Rome, are made void,) waoever ſhall uſe, allege, 0! 
plead the ſame in any Court, unleſs they were ns 
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PRAMUNIRE, I. 


py this ſtatute, or afterwards by the King, ſhall incur 
the like penalty. Lide Reg. 54: 3 Inft. 127. 
The penalties of Premunire have been ſince applied 
to other offences, ſome of which bear more, ſome lets, 
and ſome no relation to this original offence, as ſhall 
be hereaſter noticed. x 
Whenever it is ſaid, that a perſon, by any act, incurs 
4a Premunire, it is meant to expreſs, that he thereby 
incurs the penalties which, by the different ſtatutes above 
mentioned, are inflicted for the offences therein de— 
ſcribed. See 4 Comm. c. 8: 1 Inſt. 391 inn 2. 
Proſecutions on a Præmuxire, it is remarkable, are un- 
heard of in our Courts: there is only one inſtance of 
ſuch a Proſecution in the State Trials: in which caſe, 
the penaities of a Præmunire were inflicted upon ſome 
perſons, for refuſing to take the Oath of Allegiance (ſee 
po l.) in the reign of King Charles II. Harg. St. Tr, 
ti. 263. | 
1 * ſaid thus much generally, we may proceed 
further to conſider the ſubject under the following 
heads: 


I. What Offences, befedes thoſe already. ſpecified, come 


under the Notion of a Pramunire. 
II. Of the Punifhment in a Pramunire. 


I. Ar the time of the Reformation, the penalties of 
Pr.emunire were extended to mote papal abuſes than 
before; as the kingdom then entirely renounced the 
authority of the Ste of Rome, though not all the doctrines 
of the Roman Church, Arid therefore, by the ſeveral 
ſtatutes 24 Hen. 8. c. 12: 25 Hen. 8. cc. 19, 21, to ap- 
peal to Rome from any of the King's Courts, which 
{though illegal before) had at times been connived at; to 
ſue to Rome for any licence or diſpenſation z or to obey 
any proc:ſs from thence; are made liable to the pains 
of Premunire. And, in order to reſtore to the King, in 
effect, the nomination of vacant biſhoprics, and yet 
keep up the eſtabliſhed forms, it is enacted by Paz. 
25 Hen, $. c 20, that if the Dean and Chapter refule to 
elect the perſon named by the King, or any Archbiſhop 
or Biſhop to confirm or conſecrate him, they ſhall fall 
within the penalties of the ſtatutes of Præmuxire. 

Exercifing the juriſdiction of a Suffragan, without the 
appointment of the Biſhop of the dioceſe, is aiſo made a 
Premurire: by fat. 26 H. 8. c. 14; which ſets forth 
at large how Suffragans are to be nominated, Sc. See 
title Biſhops, 

Alſo by Vat. 5 Elis c. 1, to refuſe the Oath of Su- 
premacy will incur the pains of Pramarnirez and to de- 
fend the Pope's juriſdiction in this realm, is a Præ mu- 
nire for the firſt offence, and High Treaſon lor the ſecond. 
50 too, by Hat. 13 Eliz. c. 2, any perſon importing any 
onus Dei, croſſes, beads, or other ſuperſtitious things 
pretended to he hallowed by the Biſhop of Rome, and 
"tendering the ſame to be uſed; or receiving the ſame 
with ſuch intent, and not diſcovering the offender ; or a 
juſtice of the Peace, who, knowing thereof, ſhall not 
within 14 days declare it to a Privy Counſellor ; all 
incur a Præmunire. Laſtly, to contribute to the main- 
tenance of a Jeſuit's college, or any popiſh ſeminary 
whatever, beyond ſea ; or any perſon in the ſame ; or to 
contribute to the maintenance of any Jeſuit or popiſh 


prieſt in Z:giaud, is by flat. 27 Flix, c. 2, made liable | 


| 


to the penalties of P;-@munire, 
Vo — II. 


| 


Thus far the penalties of Præmunire ſeem to have 


| kept within the proper bounds of their original inſti- 


tuton,—the deprefling the power of the Pope: but they 
being pains of no inconſiderable conſequence, it has 
been thought fit to apply the ſame, as already hinted, to 
other heinous offences. 

Derogating from the King's Common Law Courts, 1s 


ſaid to have been an high offence at Common Law, and 


is made a Pramunire by many antient ſtatutes; for, by 
the /at. 27 Ed. 3. c. 1, of Proviſors, If any Subject draw 
any out of the realm in plea, whereof the copnizance 
pertains to the King's Court, or of things whereof judg- 
ments be given in the King's Courts, or ſue in any other 
Court to defeat or impeach the judgments given in the 
King's Courts, he {ha!l be warned to appear, Cc. in 
proper perſon, at a day, containing the ſpace of two 
months, at which if he appear not, he and his proctors, 
Sc. ſhall be put cut of the King's protection, his lands 
and chattels forfeited, his body impriſoned, and ran- 
ſomed at the King's will, c. See allo far. 16 R. 2. c. 5. 

In the conſtruction of theſe ſtatutes it hath been held, 
that certain Commiſſioners of Sewers, for ſummoning ont 
be fore them who had got a judgment at law, and impri- 
ſoning him till he would releaſe it, were guilty of a Præ- 
munire. 2 Bulſt. 299: 3 In. 125: Cre. Jac. 336. 

Alſo ſuits in the Admiralty or Ecclefiaſtical Courts 
within the Realm, for matters which, upon the face of 
the libel itſelf, appear to belong only to the copnizance of 
the temporal Courts, are ſaid to be within ft. 16 Rich. 2. 
by force of the words, ** or elſewhere.” 1 Hawk. P. C. 
c. 19. $ 14—19. 

And it hath been formerly holden, that even ſuits in à 
Court of Equity, to relieve againſt a judgment at Law, 
were within the danger of theſe ſtatutes; eſpecially if they 
tended to controvert the very point determined at Law, 
or to relieve in a matter relievable at Law. 4 New 
Abr. 146. 

By flat. 1 & 2 P. M c. 8. $ 40, to moleſt the poſ- 
ſeſſors of abbey lands, granted by Parliament to Hex. VIII. 
and Eq. VI. is a Prænunire.—80 likewiſe is the of- 
fence of aCting as a broker or agent in any uſurious 
contract, where above 10 per cext. intereſt is taken; by 


at. 13 Eliz. c. 8. To obtain any ſtay of proceedings, 


other than by arreſt of judgment or writ of error, in any 
ivit for a monopoly, is likewiſe a Præmunire; by fat, 
21 Zac. 1.c. 3.4 4.—To obtain an excluſive patent for 


che ſole making or importation of gunpowder or arms, 
or to hinder others from importing them, is alſo a Pro- 


munire by two ſtatutes: the one, Hat. 16 Car. 1. c. 21. 
the other, fat. 1 fac. 2. c 8 —On the abolition, by far. 
12 Car. 2. c. 24, of purveyance, and the prerogative of 
pre-emption, or taking any victual, beaſte, or goods for 
the King's uſe, at a ſtated price, without cenſent of the 
proprietor, the exertion of any ſuch power for the future 
was declared to incur the penalties of Pramazire. See 
title Pourwvezance.—To aſſert, maliciouſly and adviſedly, 
by ſpeaking or writing, that both or either Houſe of 
Parliament have a legiſlative authority without the King, 
is declared a Præmumire by fat. 13 Car. 2. = bt. bh 
— So, to conſpire to avoid the ſeizure or forfeiture, upon 
the importation of cattle, as mentioned in far. 20 Cas, 2 


c. 7.—By the Habeas-C:rvus Act allo, fat. 31 Car. 2. c. 2, 


it is a Premunire, and incapable of the King's pardon, 
beſides other heavy penalties, to ſend avy Srbiect of 
2 R ob. 75 
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PREAMUNIRE, Il. 


this Realm aprifoner into parts beyond the ſeas. See 
title Habeas Corpus,—By flat. 1 VM. & M f. 1. c. 8, 
perſons of eighteen years of age, refuſing to take the 
new Oaths of Allegiance, (and formerly of Supremacy, 
ſee title Nonjurors ; Oaths,) upon tender by the proper 
Magiſtrate, are ſubje& to the penalties of a Præmunire; 
and, by fat. 7 & 8 N. z. c. 4, Serjeants, Counſellors, 
Proctors, Attornies, and all Officers of Courts, practiſing. 
without having taken the Oachs of -Allegiance, (and 
formerly of Supremacy, and ſubſcribed the declaration 
againſt Popery,) are guilty of a Pramunire, whether 
the oaths be tendered or not. See title Oaths,—By fat. 
6 Aun. c. 7, to aſſert maliciouſly and directly, by preach- 
ing, teaching, or adviſed ſpeaking, that the then pre- 
tended Prince of Wales, or any perſon other than ac- 
cording to the Acts of Settlement and Union, hath any 
Tight to the throne of theſe kingdoms ; or that the King 
and Parliament cannot make Laws to limit the deſcent of 
the Crown; ſuch preaching, teaching, or adviſed ſpeak- 
ing, is a Pramuzire : as writing, printing, or publiſhing 
the ſame doctrines amount to High Treaſon.— By Par. 
6 Ann. c. 23, if the Aſſembly of Peers of Scotland, con- 
vened to elect their ſixteen repreſentatives in the Brit ich 
Parliament, ſhall preſume to treat of any other matter, 
ſave only the election, they incur the penalties of a Pre 
munire.—'The flat. 6 Geo. 1. c. 18, (enacted in the year 
after the infamous South Sea project had beggared half 
the nation,) makes all unwarrantable undertakings by 
unlawful ſubſcriptions, then commonly known 4 the 
name of Bubbles, ſubje to the penalties of a Præmu- 
aire: with power to the Court to moderate the judg- 
ment.— The fat. 12 Gee. 3. c. 11, ſubjects to the pe- 
nalties of the ſtatute of Premurire all ſuch as knowingly 
and willingly ſolemnize, aſſiſt, or are preſent at, any 
forbidden marriage, of ſuch of the deſcendants of the body 
the King George II, as are by that act prohibited to con- 
tract matrimony, without the conſent of the Crown. Sce 
titles Marriage; King. 


II. Tus Puniſhment of this offence may be learned . 
from the foregoing ſtatutes, which are thus ſhortly ſum- 


med up by Cole: That, from the conviction, the de- 


Fendant ſhall be out of the King's protection, and his 
lands and tenements, goods and chattels, forfeited to the 
King : and that his body ſhall remain in priſon at the 
King's pleaſure; 1 ft, 129; or (as other authorities 
have it) during life ;”” 1 Bali. 199: both which amount 
to the ſame thing; as the King, by his prerogative, may 
any time remit the whole, or any part, of the puniſhment 
2 Bulſt. 299 ; except in the caſe of tranſgreſſing the ſta- 
tute of Habeas Corpus. Theſe forfeitures, here in- 
flited, do not (by the way) bring this offence within 
the general definition of felony ; being inflicted by par- 
ticular ſtatutes, and not by the Common Law. But fo 
odious, Sir Edw. Ccke adds, was this offence of Pramu- 
nire, that a man, who was attainted of the ſame, might 
have been ſlain by any other man, without danger of Law: 
becauſe it was provided, by Hat. 25 Edv. 3. fl. 6. c. 22, 
that any man might do to him as to the King's enemy; 
and any man may lawfully kill an enemy. However, 
the poſition itſelf, that it is at any time lawful to kill an 
enemy, is by no means tenable : it is only lawful, by the 
law of nature and nations, to kill him in the heat of 


battle, or for neceſſary ſelf-defence, And to obviate | 


ſuch ſavage and miſtaken notions, the far. 5 Eliz. c. 1, 
provides, that it hall not be lawful to kill any perſon 
attainted in a Premunire. any law, ſtatute, opinion, or 
expoſition of Law to the contrary notwithſtanding, Bur 
ſtill ſuch delinquent, though protected, as a part of the 
Public, from public wrongs, can bring no action for any 


private injury, how atrocious ſoever; being fo far out of 


the protection of the Law, that it will not guard his ivil 
rights, nor remedy any grievance which he, as an indi. 
vidual, may ſuffer. 1 1. 130. And no man, knowing 
him to be guilty, can with ſafety give him comtort, aid, 
or relief. 1 Hawk. P. C. c. 19. See 4 Comm. c. 8, 

If the defendant be condemned on his default of not 
appearing, whether at the ſuit of the King or party, the 
ſame judgment ſhall be given as to the being out of the 
King's protection and the forfeiture; but inſtead of 
the clauſe, that the body ſhall remain in priſon, there 
ſhall be awarded a capiatur. Co. Litt. 129. 6: 3 Luft. 
125, 218. 2 

A ſtatute, by appointing that an offender ſhall incur 


the penalty and danger mentioned in ,t. 16 Ric. 2. c. 5, 


does not confine the proſecution for the offence to the 
particular proceſs thereby given. I Vent. 173. 

It is holden, that the ſtatute of Præmunire, which 
gives a general forfeiture of all the lands and tenements 
of the offender, extends not to lands in tail. Co. Lift. 130, 

It is (aid, the ſtatute of Præmunire doth not extend 
to the forfeiture of rents, annuities, fairs, c. or any 
other hereditaments that are not within the word terre, 
3 Inſt. 126, | 

This ſuit need not be by original in B. R. for if de- 
fendant be in cu/tedia Margſiballi, the ſuit may be againſt 
him by bill; and detendants cannot be ſued in any other 
Court when they are in cu/todia Mareſchal'. And if a 
defendant come not at the day, Oc. or if he appears and 
pleads, and the iſſue be found againſt him, or he demurs 
in law, c. judgment ſhall be given, that he ſhall be out 
of protection, &c. 3 Inſt. 124. 

Tenant in tail is attainted in a Premunire, he ſhall 
forſeit his lands only during hfe; and afterwards the 
iſſue in tail ſhall inherit. 11 Rep. 56. 


A perſon, being ſeiſed in fee of lands, was indicted for | 


a Præmunire upon fat. 13 Elix. c. 2; but before conviction 
he made an entail of his lands; and it was adjudged, that 
the attainder ſhould relate to the time of the offence, and 
that was before he entailed the lands, and not the time 
of the judgment which was afterwards; and the free- 


hold being in him at the time of the attainder, ſhall not 


be diveſted without an inquiſition under the Great Seal, 
Cro Car. 123, 172. 

It hath been adjudged, that a pardon of all miſpri- 
ſions, treſpaſſes, offences, and contempts, will pardon a 
Premunire. Cro. Tac. 336: 2 Bulft. 299. 

The defendant in a Præmunire muſt regularly appear 
in perſon, whether he be a Peer or Commoner, unleſs he 
is diſpenſed with by ſome writ or grant for that purpoſe; 


but in the caſe of Sir Anthony Mildmay, he was allowed 


to plead a pardon to a Premunire by Attorney; but it 
has been thought, that there was ſome clauſe to this 


effect in the pardon. 3 It. 125: 1 Rell. Rep. 190 


2 Bulſt. 290. 
On an inditment of a Præmunire, a Peer of the Realm 


ſhall not be tried by his Peers, 12 Co. 92. 
On 


@ 
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On an information on the far. 6 Geo. 1. c. 18, for 
ſetting up a bubble called the South Sea, it was deter- 
mined that the Court was not obliged by that act to give 
the whole judgment, as in caſe of a Præmunire againſt 
a defendant, but only ſuch parts of it as in their diſcre- 
tions they ſhould think fit; and accordingly, a fine of 51. 
was ſet on the party convicted, and judgment that he 
ſhould remain in priſon during the King's pleaſure, 
2 Ld. Raym. 361. 


PRAPOSITUS ECCLESIZ, A Church-reeve, or 
Churchwardenz See that title. 


PRAEPOSITUS VILLE, Sometimes is uſed for the 
conſtable of a town, or petit conſtable. Cromp. Furi/e. 
205. Yet the ſame author, 194, ſeems to apply it other- 
+ 1 for there guatuor homines prepofiti are thoſe four 
men, who mult appear for every town, before the Juſ- 
tices of the foreſt in their circuit. It is ſometimes uſed for 
an head or chief Officer of the King, in a town, manor, 
or village, or a reeve. See Reeve. Animalia © res in- 
wente coram iſo ꝓpræ poſito) & ſacerdete ducenda erant. 
LL. Edw. Confor. cup. 28. This Prepefitus Ville, 
in our old records, does not anſwer to our preſent con- 
fable, or head-borough of a town; but was no more 
than the reeve, or bailiff, of the Lord of the Manor, ſome- 
times called Serviens Ville, 

By the Laws of Henry I. the Lord anſwered for the 
town where he was reſident; where he was not, his 
dapifer, or ſeneſchal, if he were a Baron : but if neither 
of them could be preſent, then Prapofitns & guatuor de 
magudgque villa, i, e. the reeve and four of the moſt ſub- 
ſtantial inhabitants were ſummoned. See Bradj*s Glee 
fary to Introduction to Engliſh Hiftory, pag. 57. in voc. 
Prepoſutus. 

PRAROGATIVE; See Prerogative. 

PRAYER ; See Service and Sacraments. 
Nee OF THE CHURCH; See Commer 

Ayer. 

PREACHING. Every beneficed Preacher, reſiding 
on his benefice, and having no lawful impediment, ſhall 
in his own cure, or ſome neighbouring church, preach 
one ſermon every Sunday of the year: And if any bene- 
ficed perſon be not allowed to be a Preacher, he ſhall 
procure ſermons to be preached in his cure by licenſed 
Preachers; and every Sunday, whereon there ſhall not 
be a ſermon, he or his curate is to read one of the 
homilies : No perſon, not examined and approved by 
the Biſhop, or not licenſed to preach, ſhall expound 
the Scripture, Sc.; nor ſhall any be permitted to preach 
in any Church, but ſuch as appear to be authoriſed there- 
to, by ſhewing their licence ; and Churchwardens are 
to note in a book the names of all ſtrange clergymen 
who preach in their pariſh ; to which book every 
Preacher is to ſubſcribe his name, the day he preached, 
and the name of the Biſhop of whom he had licence to 
preach. Can. 44, 45, 49- 

If any perſon, licenſed to preach, refuſes to conform to 
the Eccleſiaſtical Laws, after admonition, the licence of 


every ſuch Preacher ſhall be void : And if any Parſon: 


preach do Rrine contrary to the word of God, or the 
Articles of Religion, notice is to be given of it to the 


Biſhop by the Churchwardens, Cc. So likewiſe of mat- 


ters of contention and impugning the doctrine of other 
Preachers in the ſame Church; in which caſe, the 


PREB 


Preacher is got to be ſuffered to preach, except he faith- 
fully promiſe to forbear all ſuch matter of contention in 
the Church, until the Biſhop hath taken further order 
therein. Can. 53, 54. 

No Miniſter ſhall preach or adminiſter the ſacrament 
in any private houſe, unleſs in times of neceſſity, as in 
caſe of ſickneſs, Cc. on pain of ſuſpenſion for the firſt 
offence, and excommunication for the feconds which 
laſt puniſhment is alſo inflicted on ſuch Miniſters as 
meet in private houſes, to conſult on any matter tend- 
ing to impeach the doctrine of the Church of. EAgland. 
Can. 71, c. 

PREAMBLE, Proemium, from the prepoſition pre, 
before, and ambulo, to walk.) The begining of a ſtatute 


is called the Preamble ; which is a key to the intent of 


the makers of the act, and the miſchiefs which they would 
remedy by the ſame. See title Sza/ure. 

PRE-AUDIENCE, In the Courts, is of confideradle 
conſequence ; the following ſhort table of the precedence, 
which uſually obtains among the practiſers, is taken 
from 3 Comm c. 3. p. 9y. in u. 

1. The King's premier Serjeant; (ſo conſtituted by 
ſpecial patent). 

2. The King's ancient Serjeant, or the eldeſt among 
the King's Serjeants. 

3. The King's Ad vocate-General. 

4. The King's Attorney-General. 

5. The King's Solicitor-General, 

6. The King's Setjeants. | 

7. The King's Counſel, with the Queen's Attorney 
and Solicitor, and thoſe who have patents of precedence. 
See title Barriſter. 

8. Serjeants at Law, 

9. The Recorder of London. 

10. Advocates of the Civil Law, 

11. Barriſters, 

In the Court of Exchequer, two of the moſt expe- 
rienced Barriſters, called the Poſt- man and the Tub- man, 
(from the places in which they fit,) have alſo a precedence 
in motions. See title Motien in Court, 8 

PREBEND, Prebenda.] The portion which every 
Prebendary of a Cathedral Church receives, in right of 
his place, as one of the Chapter of the Dean, for his main- 
tenance; as canomica portio is properly uſed for that 
ſhare, which every canon receiveth yearly out of the com- 
mon ſtock of the Church. And Prebenda is a ſeveral 
benefice riſing from ſome temporal land, or ſome Church 
appropriated towards the maintenance of a Clerk, or 
Member of a Collegiate Church; and is commonly 
named of the place where the profit ariſes. | 

Prebenda, ſtrictly taken, is that maintenance which 
daily præbetur to another; but now it ſignifies the profits 
belonging to the Church, divided into thoſe portions 
called Prebenda, and is a right of receiving the profits 
for the duty performed in the Church, ſufficient for the 
ſupport of the Parſon in that divine office where he re- 
ſides. Decret. title De Præbend. | 

The Spiritualty and Temporalty make a Prebend, but 
the Spiritualty is the higheft and moſt worthy; and a 
perſon is not a complete Prebendary, to make any grant, 
Sc. before inſtallation and induction. Dyer 221. 

Prebends are ſimple and dignitary. 

A ſimple Prebend hath no more than the revenue for 
its ſupport; but a Prebend with dignity hath always + 
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PREB 
ſuriſdiction annexed; and for this reaſon the Prebendary 
is ſliled a dignitary, and his juri/diftion is gained by 
preſcription. | 
Prebengs are ſome of them donative ; and fome are in 
the gift of laymen z but in ſuch caſe they muſt preſent 
the Prebendary to the Biſhop, and the Dean and Chapter 
inducts him, and places him in a Stall in the Cathedral 
Church, and then he is ſaid to have locum in choro: At 
Veſiminſter, the King collates by patent, and, by virtue 


thereof, the Prebendary takes poſſe ſſion without inſtitu- 


tion or induction. 2 Rol. Abr. 356. 

As a Prebend is a benefice without cure, c. a Prebend 
and a parochial benefice are not incompatible promo- 
tions; for one man may babe both avithout any avoidance of 
the firſt: For though Prebendarics are ſuch as have no 
cure of ſouls, yet there is @ ſacred charge incumbent 
on them in thoſe Cathedrals where they are reſident, 
and they are obliged to preach by the canons of the 
Church; and it is not lawful for a Prebendary to poſſeſs 
two Prebends in one and the ame Collegiate Church, 
Kol. Abr. 361. | | 
Prebendaries are ſaid to have an tate in fee-/imple in 
right of their Churches, as well as Biſhops of their 
Biſhoprics, Deans of their Deaneries, c. 

Corpus Præbendæ, is that which is received by a Pre- 
bendary above the profits which are always for his daily 
maintenance. See further titles Chapter; Clergy ; Dean. 


PRx&BENDA and PROBANnDA were alſo in old deeds 
uſed for proviſiens, provand or provender. Pro eguo ſuo 
inum buſhel avenarum pro Præbenda capienda. Coucher 
Book in Dutchy-Office, i. 45 ; Cowell. 

PREBENDARY, Prebendarius.] He who hath a pre- 
| Bend; ſo called, not a præbenda auxilium & confilium epi/- 

eopo, &c. but from receiving the prebend: And if a manor 
be the body of a prebend, and is evicted by title para- 
mount; yet the Prebend is not deſtroyed. 3 Rep. 75. 

There is a golden Prebendary of Hereford, otherwiſe 
termed Prebendarius Epiſcopi, who is one of the twenty- 
eight minor Prebendaries there, and has, ex officio, the firſt 

canon's place that falls; he was anciently confe/arius of 
the Cathedral Church, and to the Biſhop, and had the 
offerings at the altar ; whereby, in reſpe& of the gold 
eommonly given there, he had the name of Golden Pre- 
bendary. Blount. 

PRECARIZA, Days-works, which tenants of ſome 
manors were bound, by reaſon of their tenure, to do for 
their Lord in harveſt ; and, in divers places, are ftill vul- 

_ garly called Bind. days, for biden-days, which, in the 
Caron, dies Precarias fonat : For bidden is to pray or in- 
treat. This cuſtom is plainly ſet forth in the great book 
of the Cuftoms of the Monaſtery of Battel, title Appelder- 
bam, fol. 60. Covell. 

PRECEDENCE. The Commonalty of the Realm, 
like the Nability, are divided into ſeveral . r : and as 
the Lords, though different in rank, yet all of them are 
Peers in reſpect of their Nobility ; ſo the Commoners, 
though ſome are greatly ſuperior to others, yet all are 
in Law Peers, in reſpe& of their want of Nobility. 
2 Inft. 29. See 1 Comm. c. 12. 

The rules of Precedence in England are reduced 
by Blackflone to the following table: in which thoſe 
marked * are entitled to the rank here allotted them, 
by flat. 31 Hen. 8. c. 10.—thoſe marked +, by /ar. 


1 . & M. c. 21.—thoſe marked ||, by letters patent 


PRE C 


9, 10, and 14 Jac, I. which ſee in Sell. tit. of Hon II. 


5+ 46. and II. 11. 3,— thoſe marked g, by ancient uſage 
and eſtabliſhed cuſtom ; for which ſee (among others) 
Camaen's Britannia, title Ordines ; Milles'; Catalogue 
of Hon. edit. 1610; and Chamberlayne's preſent State if 


England, b. 3. c. 3. 


TaBLE or PRECEDENCE, 
*The King's children and grandchildren. 


EEE brethren. 
EDS Sd uncles, 
8 nephews. 


* Archbiſhop ef Canterbury. 

* Lord Chancellor or Keeper, if a Baron, 
* Archbiſhop of York. 

* Lord Treaſurer, 

Lord Preſident of the Council. & if Barons 
* Lord Privy Seal, 

Lord Great Chamberlain, But fee private) 

flat. 1 Gee. 1. c. 


5s 
Lord High Conſlable, 8 85 
* Lord Marſhal. 2 2 
* Lord Admiral. Op 8 
* Lord Steward of the Houſehold. 5 
* Lord Chamberlain of the Houſehold. j £ 2 
® Dukes, 
* Marqueſles. 
t Dukes” eldeſt ſons. 
* Earls, | 


t Marquefles' eldeſt ſons. 

1 Dukes” younger ſons, 

* Viſcounts. 

t Earls“ eldeſt ſons. 

3 Marquefles' younger ſons, 

* Secretary of State, if a Biſhop. 

* Biſhop of London. 

—ä—ũ— — - Durham. 

—— — Wincheſter. 

® Biſhops. 

Secretary of State, if a Baron. 

® Barons. 

+ Speaker of the Houſe of Commons. 

+ Lords Commiſſioners of the Great Seal. 

1 Viſcounts' eldeſt ſons, 

t Earls? younger ſons. 

1 Barons? eldeſt ſons. 

Knights of the Garter, 

Privy Counſellors. 

Chancellor of the Exchequer. 

Chancellor of the Ducky. 

Chief Juſtice of the King's Bench. 
_ || Maſter of the Rolls. 

1 Chief Juſtice of the Common Pleas. 
I Chief Baron of the Exchequer. 
Judges, and Barons of the Coif. 

Knights Bannerets, Royal. 

|| Viſcounts? younger ſons. 

|| Barons' younger ſons. 

I Baronets. 

|| Knights Bannerets. 

t Knights of the Bath. 

Knights Bachelors. 

i} Baronets” eldeſt ſons. 


| Knights 


parti 
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Knights“ eldeſt ſons. 

Baronetsꝰ younger ſons, 

Knights“ younger ſons, 

3 Colonels, 

x Serjeants at Law. : 

1 Do&ors :—With whom, it is ſaid, rank Barriſters 
at Law; as to whoſe Precedence among each 
other, ſee title Pre-audiznce, 

t Eſquires. 

t Gentlemen. 

t Yeomen. 

t Tradeſmen: 

t Artifcers. 

t Labourers. 

Married women and widows are entitled to the ſame 
rank among each other, as their huſbands would reſpect- 
ively have borne between themſelves; except ſuch rank 
is merely profeſſional or official; —ard unmarried women 
to the ſame rank as their eldeſt brothers would bear 
among men, during the lives of their fathers. 3 Comm. 
c. 21. Pp. 405 inn. 

PRECEDENT CONDITIONS}; See Condition IV. 

PRECEDENTS, Authorities to follow in determina- 
tions in Courts of juſtice. 

Precedents have always been greatly regarded by the 
Sages of the Law: The Prece-ents of the C: urts are 
ſaid to be the Laws of the Courts; and the Court will 
not reverſe a judgment, contrary to many Precedents. 
4 Rep. 9: Cro Eliz G5: 2 Lil Alr. 344 But new Pre- 
cedents are not conſider abe; Precedents without judicial 
deciſion on argument are of no moment; and an extra- 
judicial opinion given in or out of our Court, is no good 
Precedent. Va g 109, 282, 369, 429. 

It has been held, that there can be no Precedent in 
matters of Equity, as Equi/y is univerſal truth ; but, ac- 
cording to Lord Keeper Bridgman, Precedents are neceſ- 
ſary in Equity 7 find out the reaſons thereof for a guide; 
and, befides the authority of thoſe who made them, it 1s 
to be ſuppoſed they did it on great conſideration, and it 
would be ſtrange to ſet aſide what has been the courſe 
for a long ſeries of time. 1 Mad. 307, If a man doubt 
whether a caſe be equitable, or no, in prudence he will 
determine as the Precedents have been; eſpecially if 
made by men of good authority and learning. 1% d. See 
titles Chancery; Equity. 

Precedents mult be ſhewn by the plaintiff for the Court 
to go againſt what is generally held. 1 Ke. 47. And 
where Precedents are alleged, contrary to the opinion of 
the Court, a day may be given to produce them. Mod. 
Ca/. 199. 

Precedents in ſome caſes may make an a& good, 
which otherwiſe would be void in ſtrictneſs of Law : And 
\ though the forms of writs ought not to be altered, yet 
Precedents and conſtant uſage muſt be obſerved. Jen. 
Cent. 162, 172. 

If there be cauſe to alter an ancient Precedent of a writ, 
by reaſon of any new ſtatute, Ic. the Curſitors are not to 
keep to the old form, but to alter it as the caſe requires ; 
to prevent abatement of writs, and vexation to the Peo- 
ple. Trin. 1630. See titles Writ ; Action. 

Lord C. 7 albot ſaid, He thought it much better to 
ſtick to the 4nown general rules, than to follow any one 
particular Precedent, which may be founded on reaſons 


unknown to us. Such a proceeding would:confound all 


r ²˙ e 
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property. Cas in Chan. in Ld. Talbot's Time, 26, 27. 
i99. See 16 Vin. Ar. title Precedents. 

PRECE PARTIUM, When a ſuit is continued by he 
prayer, aſſent, or agreement of both parties. See flat. 13 
Ed. 1. fl. 1. c. 27. 

PRECEPT, Præceptum.] Is diverſly taken in Law; 
as ſometimes for a command in writing, by a Juſtice of 
Peace, or other Officer, for bringing a perſon or records 
before him ; of which there are many examples in the 
table of the Regi/ter Fudicial. And in this ſenſe it ſeems 


to be borrowed from the cuſtoms of Lombardy, where 


Praceptum ſigniſieth ſcriptura vel inflirumentum. Hatom. 
in verb. Feudal, & lib. 3: Commentar. in libros ſeudor in 
prafatione.—Sometimes it is taken for the provocation, 
whereby one man incites ancther to commit a felony, as 
theft, murder, Sc. Staundf. Pl. Cor. 105 : Bratton, lib. 
3. Tract, 2. cap. . calls it preceptum or mandatum. 
Whence we may obſerve three diviſions of offendiog in 
murder, preceptum, fortia, conſilium; preceptum being 
the inſtigation uſed beforehand ; fortia the aſſiſtance in 
the fact, as to help to bind the party murdered or rob- 
bed; corfelium, advice either before or in the fact. The 
Civilians uſe mandatum in this caſe. Covell, 
PRE-CONTRACT, mentioned in fat. 2 & 3 £4. 6. 
c. 23.] A contract made before another contract; the 


term hath relation eſpecially to marriage. See Marriage. 


PREDIAL TITHES, Decimæ pra diales] Are thoſe 
which are paid of things ariſing and growing from the 
ground only, as corn, hay, fruit of trees, and ſuch like. 
See /tat. 23 3 EA G. c. 13: 21:7. 649: 2 Comm. c. 3: 
and this Dictionary, title T ithes. 

PE EMPTION, Pre-emprio] The firſt buying of 


a thing; it was a privilege heretofore allowed the King's 


Purveyor, but aboliſhed by at. 12 Car. 2. c. 24: See 
title Pour veyance. - 

PREGNANCY (Plea of). Where a woman is capi- 
tally convicted, and pleads her pregnancy, though this 
is no cauſe to ſtay the judgment, yet it is to reſpite the 
execution, till the is delivered. See tile Execution of 
Criminals. | 

PREMISES, (or PxEMIssEs.) That part in the be- 
ginning of a deed, the office of which is to expreſs the 
grantor and grantee, and the land, or thing granted or 
conveyed, 5 Rep. 55. See title Deed II. 

No perſon, not named in the Premiſes, can take any 
thing by the deed, though he be afterwards named in the 
habendum, becauſe the Premiſes of the deed make the 
gift; therefore, when the lands are given to one in the 
Premiſes, the Jalendum cannot give any ſhare of them 


to another, becauſe that would be to retract the gift made, 


and, conſequently, to make a deed repugnant in itſelf, 
Thus, for inſtance ; If a charter of feoffment be made be- 


tween A. of the one part, and B. and D. of the other 


part, and A. gives land to B. habendum to B. ard D. 
and their heirs; D. takes nothing by the habengum, be- 
cauſe all the lands were given to B, conſequently D. 
cannot hold thoſe lands which are given before to ano- 
ther; but in this caſe, if the babendum had been to . 
and D. and their heirs, tothe uſe of B. and D.; this had 
been a good limitation of a uſe; conſequently, the ſtatute 
of uſes would carry the poſſeſſion to the uſe, and B. and 
D. thereby become joint-tenants. Co. Lit. 6. a: 9 Co. 
47-6: Hob. 275, 313: 2 Rol. Abr. 65: Cio. Fac, 564: 
Cro, Eliæ. 58: 13 Co. 54: Peoph. 126. 
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If lands be given to a huhu, habendim to him and his 


wife, and to the heirs of their two bodies, the wife takes 
nothing, becauſe e was mot mentioned in the Premiſes ; 
therefore ſhall take nothing of that which was betore 
given entirely to her huſband. „ Fol. Abr. 67. 

But there are four exceptions to th's rule: 1. If the 
lands be given in frank marriage, the woman, who is ie 
cauſe of the gift, may take by ihe Habendum, though the 
be not named in the Premiſes; as it lands be given 
to F. S. habendum maritagium und cum the woman who 
is daughter of the donor; this is a good eſtate in frank. 
marriage to them both; becauſe the gift being totally 
on her account, it is neceflary to the creation of the 
-eltate in the huſband that the wife mould take. Co. 
Litt. 21: Plowd. 158: Cro. Jac. 454: Paph. 126: 
2 Roll Aor. 67. 5 

2. In grants of copy of Court- roll; as If a copy- 
holder ſurrenders to his Lord, without limiting any ute, 
and then the Lord grants it in this manner; F. S. cepit de 
Domino, habendum to the ſaid J. S. and his wife, and the 


heirs of their bodies begotten, this is a good eſtate-tail 


in the wife; for theſe cuſtomary grants, that are made 
in purſuance of a former ſurrender, are conſtrued accord- 
Ing to the intention of the parties, as wills are; beſides, 
the cuſtom of the manor is the rule for the expoſition of 
ſuch ſorts of grants, and, in many manors, ſuch form is 
uſual. Pech, 125.126: Cro. Fac. 434: 2 Rot. Abr. C/: 
Cro. Eliz. 323. 

3. A man not names in the Premiſes may take an 


eſtate in remainder by limitation in the þ.bendum. 2 N 


Abr. 68: Hob. 313: Cro. Fac. 564. 


4. In wills; for if a man deviſes lands to F. S. Haben- | 


dum to him and his wife, this is a good deviſe to the 
wife; becauſe, in conſtruction of wills, the intention of 
the deviſor is chiefly regarded; and wherever that aiſ- 
covers itſelf it ſhall take place, though it be not ex- 
preſſed in thoſe legal forms that are required in convey- 
ances executed in a man's lifetime. P/owd. 158, 414: 
2 Rol. Abr. 68. 

PREMIUM, Premium.] A reward: Among mer- 
chants it is uſed for the money the Inſured gives the In- 
ſurer for inſuring the ſafe return of any ſhip or merchan- 
dize, See title Iaſurance. | 

PRENDER, The power or right of taking a thin 
before it is offered; from the French prendre, i. e. ac- 
cipere: hence the phraſe of Law, it lies in render, but 
not in Prender. Rep. 1. 

PRENDER DE BARON, To take an huſband.] 
Tt is uſed for an exception to diſable a woman from pur- 
ſuing an appeal of murder, againſt one who killed her 
former huſband. Sz. P. C. lib. 3. c. 59. 

PREPENSED, Præpenſus] Forethought; as pre- 
penſed Malice is Malitia Præcegitata: which makes killing, 
murder: and when a man is ſlain on a ſudden quarrel, if 
there were malice Prepenſed formerly between the par- 
ties, it is murder, or as it is called by the ſtatute Pre- 

enſed murder. See title Homicide III. 3. 

PREROGATIVE, from præ and rogo, to aſk or de- 
mand, before or above others.] A word of large extent 
including all the rights, which, by Law, the King bath as 
Chief of the Kingdom; and as intruſted with the exe- 
cution of the Laws. See this Dictionary, title Xing V. 

PREROGATIVE COURT, Curia Præragativa Ar- 
chiepiſcopi Cantuarienſir } The Court wherein all wills 


PRES 


are proved, and all adminiſtrations taken which belong 


to the Archbiſhop by his Prerogative; that is, in caſe 
where the deceaſed had goods of any conſiderable value 
out of the dioceſe wherein he died; and that value i; 
ordinatily 5/. except it be otherwiſe by compoſition be. 
tween the Archbiſhop, and ſome other Biſhop, as in the 
dioceſe of London it is 10l. and if any contention grow 
between two or more, touching ſuch will or admini— 
ſtration, the cauſe is properly decided in this Court; 
The Judge whereof is termed Fudex curie Prerogativ.s 
Cantuarienſis, the Judge of the Prerogative Court of 
Canterbury. See titles Courts Ecclgſiaſtical; Will, 

The Archbiſhop of J bath alſo the like Court, 
which 1s rermed his Exchequer, but inferior to this in 
power and h rofit. 4 {nft. 235. As to the Prerogative of 
the Avcabiſhop of Canterbury or Zork, lee the book in. 
titled, De Antiquitate Brittannice Ecclefie Cantuarienji, 
Hijtoria, eſpecially the eighth chapter, pag. 25. Cenrel/, 

PRESBY VER, A prieſt, elder, or honourable perſon, 
Zlidore, lib. 7. | 

PRESbY TERIUM, A Preſbytery; that part of 
the church where divine offices are performed, applied 
to the choir, or chancel ; becauſe it was the place appro- 
priated to the Biſhop, prieſts, and other clergy, while 
the Jaity were confined to the body of the church. Yon. 
Ang. i. 243. 

RESBYTERIAN, A ſectariſt, or diſſenter from the 
church. See titles Nonconformiſts 3; Diſſenters. 


PRESCRIPTION, 


Px =scr1yPT10.] A title acquired by uſe and time, 
and allowed by Law; as when a man claims any thing, 
becauſe he, his anceſtors, or they whoſe eſtate he hath, 
have had or uſed it all the time, whereof no memory is 
to the contrary : or it is, where for continuance of time, 
ultra memoriam hominis, a particular perſon hath a parti- 


- cular ti, ht againſt another. Kitch. 104: Co. Lite. 114: 


4 Rep. 32. 

Blackflone claſſes Title by Preſcription among the me- 
thods of acqu ring real property by purchaſe; as when a 
man can ſhew no other title to what he claims, than that 
he, and thoſe under whom he claims, bave immemo- 
rially uſed to enjoy it. As to cuſtoms, or immemorial 
uſages, in general, with the ſeveral requiſites and rules 
to be obſerved, in order to prove their exiſtence and va- 
lidity, ſee this D ctionary, title Catom. 


I. Of the Diſtinction between a Preſcription and 4 
Cuftom or Ujage ; and who may preſeribe. 
II. What Sort of Things may be preſcribed fer. 


I. CusTom is properly a local uſage, and not an- 
nexed to any perſon; ſuch as a cuſtom in the manor ot 
Dale, that lands ſhall deſcend to the youngelt fon : Pre- 


ſcription is merely a perſonal uſage ; as, that ſuch an 


one and his anceſtors, or thoſe whoſe eflate he hath, 
have uſed time out of mind to have ſuch an advantage 
or privilege. 1 fl 113. — As for example: If there be 
a uſage in the pariſh of Dale, that all the inhabitants of 
that pariſh may dance on a certain cloſe, at all times, {or 
their recreation; (which is held to be a lawful uſage, 
1 Lev. 176. See 20. II;) this is ſtrictly a cuſtom, for it 
is applied to the place in general, and not to any parti- 


cular perſons ; but if the tenant, who is ſeiſed of the 
manc: 


PRESCRIPTION, I. 


manor of Dale in fee, alleges that he and his anceſtors, 
or all thoſe whoſe eſtate he hath in the ſaid manor, have 
uſed time out of mind to have common of paſture in 
ſuch a cloſe, this is properly called a Preſcription ; for 
this is an uſage annexed to the perſon of the owner of 
his eſtate. 2 Comm, c. 17. 

The difference between Preſcription, cuſtom, and 
uſage, is alſo thus ſtated : Preſcription hath reſpect to a 
certain perſon, who by intendment may have continu- 
ance for ever; as for inſtance, he and all they whoſe 
eſtate he hath in ſuch a thing, this is a Preſcription, 

Cultom is local, and always applied to a certain place; 
as, time out of mind there has been ſuch a cuſtom in ſuch 
a place, Oc. And Preſcription belongeth to one or a 
few only; but cuſtom is common to all. —-Uſage differs 
from both, for it may be either to perſons or places ; as, 
to inhabitants of a town, to have a way. &c. 2 Nel/. 
Abr. 1277. 

A cuſtom and Preſcription are in the right; uſage is 
in poſſeſſion; and a Preſcription that is good for the 
matter and ſubſtance, may be bad by the manner of ſet- 
ting it forth; but where that which is claimed as a cuſ- 
tom, in or for many, will be good, that regularly will be 
ſo when claimed by Preſcription for one. Godb. 5 4. 


' Preſcription is to be time out of mind; though it is 


not the length of time that begets the right of Pre- 
ſcription, nothing being done by time, although every 
thing is done in time; but it is a preſumption in Law that 
a poſſeſſion cannot continue ſo long quiet, if it was againſt 
right, or injurious to another. 3 Salk. 278. 

All Preſcription muſt be either in a man and his an- 
ceſtors, or in a man and thoſe whoſe eſtate he hath; 
which laſt is called preſcribing in a gue ate 4 Rep. 32. 
And formerly a man might, by the Common Law, have 
preſcribed for a right which had been. enjoyed. by his 


anceſtors or predeceſſors at any diſtance of time, though 


his or their enjoyment of it had been ſuſpended for an 
indefinite ſeries of years. Co. Litt 113. But by the fta- 
tute of Limitation, 32 Hen. 8. c. 2, it is enacted, that no 
perſons ſhall make any preicription by the ſeiſin or 
poſſeſſion of his anceſtor or predeceſſor, unleſs ſuch 
feilin or poſſeſſion hath been within threeſcore years 
next before ſuch Preicription made. See title Limitation 
of Ations, II. i. | 

Preſcriptions are properly perſonal, therefore are al- 
ways alleged in the perſon of him who preſcribes, viz. 
That he, his anceſtors, or all thoſe whoſe eſtate he hath, 
Sc. or of a body politic or corporation, they and their 
predeceſſors, Cc. Alſo a parſon may preſcribe, gurd 
iy & predecefſores ſui, and all they whole eſtate, Sc. tor 
there is a perpetual eſtate, and a perpetua! ſucceſhon, 
and the ſuccefior hath the very {ame eſtate which his 
predeceſſor had, which continues, though the perſon 
altere, like the caſe of anceſſor and heir. 3 Salk. 279. 

A Preſcription muſt always be laid in him that is te- 
pant of the fee. A tenant for jife, for years, at will, or 
a copyholder, cannot preſcribe, by reaſon of the im- 
becility of their eſtates” 4 Rep. 31, 32. For as Pre- 
ſcription is uſage beyond time of memory, it is abſurd 
that they ſhould pretend to prefcribe tor any thing, 
whoſe eſtates commenced within the remembrance of 
man. And therefore the copyholder mult preicribe, 
under cover of his Lord's eſtate, and the tenant for life 
under cover of the tenant in fece-fimple, As, if tenant 

1 a 


for life of a manor would preſcribe for a right of com- 
mon as appurtenant to the ſame, he muſt preſcribe under 
cover of the tenant in fee ſimple ; and muſt plead that 
IJ bn Stiles and his anceſtors had immemorially uſed to 
bave this right of common, appurtenant to the ſaid 
manor, and that John Stiles demiſed the ſaid manor, 
with its appurtenances, to him the ſaid tenant for life. 
2 Comm. c. 17. 

Tenants in fee-ſimple are to preſcribe in their own 
names, and tenants for life or years, &c. though they 
may not preſcribe in their own names, yet they may in 
the name of him who hath fee: and where a perſon. 
would have a thing that lies in grant by Preſcription,. 
he muſt preſcribe in himſelf and his anceſtors, whoſe 


heir he is by deſcent ; not in himſelf, and thoſe whoſe: 


eſtate, Wc. ; (unleſs the gue efare is but a conveyance to 
the thing claimed by Preſcription ;) for he cannot have 
their eſtate that lies in grant without deed, which ought 
to be ſhewn to the Court. Co. Litt 113. 

Pariſhioners cannot generally preſcribe, but they may 
allege a cuſtom; and inhabitants may preſcribe in a 
matter of eaſement, way to a Church, burying place, 
Sc. 2 Saund. 325: Lev. 253: Cro. Eliz. 441 : Cre, 
Car. 419: 2 Kol. 290. 

A cuſtom for all the inbabitauts of a pariſh to play at 
all kinds of lawful games, ſports, and paſtimes in a cer- 
tain cloſe, at all ſeaſonable times of the year, at their 
free will and pleaſure, is good. But a fimilar cuitom for 
all perſens, for the time being, in the ſaid pariſh is bad. 
2 H. Black. Rep. 393. See poft II. 

A Preſcription may be laid in ſeveral perſons, where 
it tends only to matters of eaſement or diicharge; though 
not where it goes to matter of intereſt or profit in aliens 


/olo, for that is a title, and the title of one doth not con- 


cern the other; therefore ſeveral men, having ſeveral 
eſtates, cannot join in making a Preſcription. 1 Wed. 74: 
3 Med 250. | 

Where a man preſcribes for a way to ſuch a cloſe, he 
muſt ſhew what intereſt he hath in the cloſe : Alter, if 
he preſcribes for a way to ſuch a field ; becauſe that may 
be a common field by intendment. Latch. 180. 

Plaintiff declared, that the occupzers of the adjoining- 
held, have, time out of mind, repaired the fences, which 
being out of repair, his beaſts eſcaped out of his own 
ground, and fell into a pit; it is good without ſhewing. 
any ehate in the occupiers ; but it had not been fo if 
the defendant had preſcribed. 1 Yeatr. 264. 

t ſhould ſeem that a Preſcription by the ozuner of 


land, adjoining to a wood, to take underwood there 
growing, to repair the fence belonging to the wood, is 


not good; for of commen right the. making of the 
hedge doth appertain to the owner of the wood : and the 
Preſcription is no more than to take wood in the lands of 
another, to make the hedges of the ſame land in which 
the wood groweth, which cannot be a good Preſcription, 
for it ſounds only in charge, and not to the profit of 
him who preſcribes. 1 Leon. 313. 

Eſtates gained by Preſcription are not, of ' courſe, de- 
ſcendible to the heirs general,. like other purchaſed 
eſtates, but are an exception to the rule, For, properly 
ſpeaking, the Preſcription is rather to be conſidered as 


an evidence of a former acquiſition, than as an acqui- 


ſition de nous: and therefore, if a man preſcribes for a 
righs 
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right of way in himſelf and his anceſtors, it will deſcend 
only to the blood of that line of anceſtors in whom he 
ſo preſcribes; the Preſcription in this caſe being indeed 
a ſpecies of deſcent. But, if he preſcribes for it in a 
gue e/tate, it will follow the nature of that eſtate in which 
the Preſcription is laid, and be inheritable in the ſame 
-manner, whether that were acquired by deſcent or pur- 
chaſe: for every acceſſory followeth the nature of its 
principal. 2 Comm. c. 17. p. 200. 


II. Noruix s but incorporeal hereditaments can be 
claimed by Preſcription ; as a right of way, a common, 
Se.; but no Preſcription can give a title to lands, 
end other corporeal ſubſtances, of which more certain 
evidence may be had. Dr. & Sz. Dial. 1. c. 8: Finch. 
132, For a man ſhall vot be ſaid to preſcribe, that he 
and bis anceſtors have immemorially uſed to hold the 
caſtle of Arundel: for this is clearly another fort of title; 
a title by corporal ſeiſin and inheritance, which is more 
permanent, and therefore more capable of proof, than 
that of Preſcription, But as to a right of way, a com- 
mon, or the like, a man may be allowed to preſcribe ; 
for of theſe there is no corporal ſeiſin, the enjoyment 
will be frequently by intervals, and therefore the right 
to enjoy them can depend on nothing elſe but immemo- 
rial uſage. 

A Preſeription cannot be for a thing which cannot be 
raiſed by grant, For the Law allows Preſcription only 
1n ſupply of the loſs of a grant, and therefore every 
Preſcription preſuppoſes a grant to have exiited. Thus, 
the Lord of a Manor cannot preſcribe to raiſe a tax or 
toll upon ſtrangers ; for, as ſuch claim could never have 
been good by any grant, it ſhall not be good by Pre- 
ſcription. 1 Fenrr. 387. | 

What is to ariſe by matter of record cannot be pre- 
ſcribed for, but mult be claimed by grant, entered on 
record; ſuch as, for inſtance, the Royal franchiſes of deo- 
dands, felons? goods, and the like, Theſe, not being 
forfeited till the matter on which they ariſe is found by 
the inquiſition of a Jury, and ſo made a matter of re- 
cord, t forfeiture itſelf cannot be claimed by any infe- 
rior title. But the franchiſes of treaſure-trove, waits, 
eſtrays, and the like, may be claimed by Preſcription ; 
for they ariſe from private contingencies, and not from 
any matter of record. Co. Litt. 114. See title Franchi/e, 

Among things incorporeal, which may be claimed by 
Preſcription, a diſtinction muſt be made with regard to 
the manner of preſcribing ; that is, whether a man ſhall 
preſcribe in a gue gate, or in himſelf and his anceſtors, 
For, if a man preſcribes in a gue Hate, (that is, in him- 
ſelf and thoſe whole eſtate he holds,) nothing is claim- 
able by this Preſcription, but ſuch things as are inci- 
dent, appendant, or appurtenant to lands; for it would 
be abſurd to claim any thing as the conſequence, or ap- 
pendix, of an eſtate, with which the thing claimed has 
no connexion : but, if he preſcribes in himlelf and his 
anceſtors, he may preſcribe for any thing whatſoever 
that lies in grant ; not only things that are appurtenant, 
but alſo ſuch as may be in groſs. Liit. F183; Finch. 
L. 104.— Therefore a man may preſcribe, that he, and 
| thoſe whoſe eſtate he hath in the manor of Dale, have 
uſed to hold the advowſon of Dale, as appendant to that 
manor: but, if the advowſon he a diſtinct inheritance, 
and not appendant, then he can only preſcribe in his an- 
ceftars, So alſo, a man may preſcribe in a gue Haie for 


4 


ill, unleſs it be for cattle /evanc & conchant, &c. And 


a common appurtenant to a manor ; but if he would 
preſcribe for a common in groſs, he muſt preſcribe in 
himtelf and his anceſtors. 2 Comm. c. 17. | 

A perſon may make title by Preſcription, to an office 
a fair, market, toll, way, water, rent, common, park, 
warren, franchiſe, Court-leet, waits, eftrays, &c, But 
no perſon can preſcribe againſt an AQ of Parlia men-, or 
againſt the King, where he hath a certain eſtate and in- 
tereſt; againſt the public good, religion, Cc. Nor can 
one Preſcription be pleaded againſt another, unleſs thy 
firlt is anſwered or traverſed; or where one way ſtand 
with the other. Lutw. 381: Raym. 232: 2 Kol. Abe. 
264: 2 Juſt. 167: 7 Rep. 28: Cro. Car. 4x2: 1 Bu, 
115: 2 Lil. 346. 
Ihe word eaſement is a genus to ſeveral ſpecies of 
liberties, which one may have in the ſoil of another, 
without claiming any intereſt in the land itſelf; but 
where the thing let forth in a Preſcription, was to catch 
fiſh in the water of another, Sc. and no inftance could 
be given of a Preſcription for ſuch a liberty by the word 
eaſement, a rule was made to ſet the Preſcription right, 
and to try the merits. 4 Mod. 362. See title Eaſemeut. 

In treſpaſs for breaking the plaintiff's cloſe, the de. 
fendant preſcribed, that the inhabitants of ſuch a place, 
time out of mind, had uſed to dance there, at all tines 
of the year, for their recreation, and fo juſtified ; ile 
being taken on chis Preſcription, defendant had a ver. 
dict; it was objected againſt it, that a Preſcription to 
dance in the freehold of another, and ſpoil his graſs, was 
ill, eſpecially as laid in the def2ndant's plea, wiz. at all 
times of the year, and not at ſeaionable times, and for 


all the inhabitants; who, though they may preſcribe in 


eaſements which are neceſlary, as a way to a Church, 
Tc they cannot in caſements for pleaſure ouly: but ad- 
Judged, that the Preſcription is good, iilue being taken 
oa It, and found for the defendant ; although it might 
have been ill on demurrer. 1 Lew. 175. See ante |. 

A cuitom that the tarmeis of ſuch a farm have always 
found ale, c. to ſuch a value, as perambulations, was 
held naught; becauie it is no more than a Prelcrip- 
tion in occupiers, which is uot good in matter to charge 
the land. 2 Lev 164. | 

Preſcription by the inhabitants of a pariſh to dig 
gravel in ſuch a pit, the foil of V. R, it was doubted 
whether this was good or not, though it was to repair 
the highway ; but the inhabitants may preſcribe for a 
way, and, by conſequence, for neceſſary materials to re- 
pair it. 2 Lutw. 13460. S-d. g. and ſee Gateward's cuſe, 
6 Co. 60: where Preſcription for common, tor every 
inhabitant of an ancient meſſuage in a pariſh, is held nat 
to be good. 

Defendant pleaded, that within ſuch a pariſh, all oc- 
cupiers of a certain cloſe haubert, & habere conſueverent, a 
way leading over the plaintitt*s clole, to the detendant”s 
houſe ; this was held ill, for it is not like a Preſcription 
to a way to the Church or market, which are neccfiary, 
et pro bono publico. 2 Ventr. 180. 

A man may claim a fold-courle, and exclude the 
owner of the foil by Preſcription. 1 Saund. 15 3. — But a 
diverſity hath been taken where a Preſcription takes 
away the whole intereſt of the owner of the land; and 
where a particular profit is reſtrained ; in one caſe it is 
good; in the other void. 1 Leox. 11. | 

If a perſon preſcribes for common appurtenant, it is 


the 
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the reaſon Js, becauſe by ſuch a Preſcription the party 
claims only ſome part of the paſture, and the guartum 18 
aſcertained by the levancy and couchancy, the reſt being 
left for the owner of the ſoil ; therefore, if he who thus 
preſcribes, ſhould pur in more cattle than are levant and 
couchant on his tenement, he is a treſpaſſer. Ny 145 : 
2 Sand. 324. ; Z 

In a Preſcription to have Common, the Jury found it 
to be, paying every year a penny. Here the Preſcrip- 
tion is entire, whereof the payment of one penny is par- 
cel; which ought to be eatirely alleged in the Pre- 
ſcription in the plea, or it will not be good, Cro. Elix. 
$63, 564. But where the payment is collateral from the 
Preſcription, a Preſcription may be good without al- 
leging it. Cre, Eliz. 405. 

lt was a queſlion, whether a toll, independent of 


markets and fairs, might be claimed by Preſcription, 


without ſhewing that the Subject hath ſome benefit; and 
ſome arguments were brought for it, from an authority 
in Dyer 352. Though by Holt, this Preſeription cannot 
be good, becauſe there was no recompence ſor it; and 
every Preſcription to charge the Subject with a duty, 
mult import ſome beret: to him who pays it; or elſe 
ſome reaſon mult be ſhewn why the duty is claimed, 
4 Mod. 319. 

A Court-leet is derived out of the hundred; and if a 
man claims a title to the leet, he may preſcribe that he 
and his anceſtors, and all thoſe whole eſtate he hath in 
the hundred, time out of mind, had a leet. Co. Lit. 125. 

There may be a Preſcription for a Court to hold pleas 
of all actions, and for any ſum or damage; and it will be 
good. Jerk. Cent. 327. If a Court held by Preſcription 
is granted and confirmed by letters patent, this doth not 
deſtroy the Preſctipticn ; but it is ſaid the Court may be 
held by Preſcription as befors. 2 Rel. Alr. 271. 

A grant may enure as a confirmation of a Preſcrip- 
tion ; and the Preſcription continue unaltered by a new 
charter, Sc. where the charter is not contrary to the 
Preſcription. Mor $18, 830. But in ſome cates it is 
intended, that a Preſcription ſhall begin by grant; and 
as to Preſcriptions in general, the Law ſuppoſes a grant, 
or purchaſe originally. Cro. Elix. 70g: Co. Litt. 113, 

Every Preſcription is taken ſtrictly: and a man ought 
not to preſetibe to that which the Law, of common right, 
gires. 3 Leon. 13: Ney 20. 

A Preſcription muſt have a lawful commencement, 
and peaceable poſſeſſion ard time are inſeparably inci- 
dent to it. Co. Litt. 113 "Though a title gained by cul- 
tom or Preſcription, will not be loſt by interruption of 
the poſſeſſion for ten or twenty years; but it may be loſt 
by interruption in the right. Co. Litt. 114: 2 Jud. 653. 

PRESCRIPTIONS again} Actions and Statutes ; See 
title Limitation of Aettons 11. 2. 

PrResCrIFTIONS by the Eccleſiaſtical Law, as to 
tithes, Oc. See Modus Decimand: ; Tithes. 

PRESENCE. Sometimes the Preienc? of a ſupe- 
nor Magiſtrate takes away the power of an inferior. 
9 Nep. 118. Aud the Preſence of one may ſerve for ail 
The teofiees or grantees, tc. 3 Rep. 26 When the Pre- 
ience of a man, in the place where an effence is done, 
my make him guilty, vide Accaſary. 
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PRESENTATION, Preſentatio.] The act of a pa- 
tron, offering his clerk to the Biſhop of the diocele, 0 
be inſtituted in a church or benefice of his gift, which 
has become void, See titles Adwvowſom ; Parjor. 

PRESENTEE, The clerk preſented to a church by 
the patron. In fat. 13 R. 2. f. 1. c. 1, there is men- 
tion of the King's Preſentee, that is, he whom the King 
preſents to a beneßce. 

PPESENTISENT, A mere denunciation of Jurors, 
or ſome officers, Sc. (without any information) of an 
offence, inquirable in the Court where it is preſented. 
Lamb. Eiren, lib. 4. c. 5. Or it may be defined to be an 
Information made by the Jury in a Court, before a judge 
who hath authority to puniſh an effence. 2 rf. 739. 

The Preſentment is drawn up in Exgliſb by the Jury, 
in a ſhort note, for inſtructions to draw the indi&menc 


by; and differs from an indiciment, in that an indit- 


ment is drawn up at large, and brought ingroſſed co the 
Grand Jury to find. 2 Lill. Ar. 35 3. | 
Tnere are alfo Preſentments of Juſtices of Peace in their 
Seilions, of offences againſt ſtatutes, in order to their 
puryilment in ſuperior Courts; and Preſentments taken 
before Commiſſioners of Sewers, Sc. Preſentments are 
made in Courts-leet and Courts-baron, before ſtewards ; 


and, in the latter, of ſurrenders, grants, Cc. Alſo, by 


conitables, churchwardens, ſurveyors of the highways, 
Sc. of things belonging to their offices. See this Dic- 
tionary, titles Copybold ; Surrender. 

A Pre/entment,, generally taken, is a very comprehen- 
ſive term; ineludiag not only Preſentments, properly ſo 
called, but alſo inquiſitions of office, and indictments by 
a grand Jury. A Preſentment, properly ſpeaking, is the 
notice taken by a Grand Jury of any offence from their 
own knowledge or obſervation, without any bill of in- 
dictment laid before them, at the ſuit of the King. 
Lamb. Eiren, J. 4. c. 5. — As the Preſentment vf a nu- 
{ance, a libel, and the like; upon which the officer of the 
Court muſt afterwards frame an indictment, before the 
party preſented can be put to anſwer it. 2 1. 739. An 
1nguitition of office is the att of a Jury, ſummoned by 
the proper officer to inquire of matters relatin> to the 
Crown, upon evidence laid before them. See title /[»9-/7. 
Some of theſe are in themſelves Convittions, and cannot 
afterwards be traverſed or denied; aud therefore the 
Inqueſt or Jury ought to hear all that can be alleged on 
both fides. Of this nature are al Inquiftiiions of e d 


and the like; and Preſertments of petty officers in the 
Sherift's-tourn or Court-I-et, whereupon the preſiding 
officer may ſet a fine. Other Inquifittons may be after- 
wards traverſed or examined; as particularly the Co- 
roner's inquiſition cf the death of a man, when he finds 
any one guilty ct homicide: for in ſuch caſes the of- 
fender 10 preſented muſt be arraigned upon this in- 
que it, and may diſpute the truth of it, which brings it 
to a kind of ndictment. See further title Sadiciment. 
PRESIDENT, Prag.] The King's Leutenant in 
any province; as, Preſident of JYales, Oe. 
PRESIDENT or n COUNCIL, Is the fourth 
great ofacer of State. See title Precedence. He is as au- 
cient as the reign of King Jobe; and hath ſometimes 
been called Prizcipalis C altarius, and other times Ca- 
bitalis Cegicliarius.— Dating the reign of Q EA a, 
the 
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the office remained dormant. It appears eo have been 
exerciſed in the reign of Fac. I. and was revived by 
Caries Il. See title Privy Council. 
The office of Preſident of the Council hath been al- 
ways granted by letters patent under the Great Seal di- 
rante bene placito; and this officer is to attend on the 


King, to propoſe buſineſs at the Council-table, and re- 


port to his Majeſty the tranſactions there: alſo he may 
aflociate the Lord Chancellor, Treaſurer, and Privy 
Seal, at naming of Sheriffs; and all other acts limited 
by any ſtatute, to be done by them. 21 Hen. 8. c. 20. 
See I Comm. 230. : Pea 

PRESS, Liberty of the; See Libel IV; Jury. 

PRESSING, for the Sea-ſervice; See this Diction- 
ary, title Inpreſſing Seamen. | 

PRESSING TO DEATH; See Mute. 

PREST, A duty in money, to be paid by the Sheriff 
on his account, in the Exchequer, or for money left, or 
remaining in bis hands. See Hat. 2 & 3 Ed. 6. c.4. 

PRESTATION-MONEY, Pre/tatio, a paying or 
performing.] Is a ſum of money paid by Archdeacons 
yearly to their Biſhop pro exteriore juriſdictione Er int 
quieti à Præſtatione muragii. Chart. H. 7. Burgen/. 
Mount - Gomer. Praſtatio was alſo anciently uſed for Pur- 
veyance. See Philips's book on that ſubject, p. 222. 

PREST-MONEY, from the French pre/t, promptus, 
expeditus; for that it binds thoſe who receive, to be 
ready at all times appointed, being meant commonly of 
ſoldiers. See fats. 18 H. 6. c. 19: 7 H. 7. c. 1: 283 
Ed. 6. e. 2. 

PRESUMPTIO, Was anciently taken for intruſion, 
or the unlawful ſeizing of any thing. Leg. Hen. I. c. 11. 

PRESUMPTION, Preſamttio.] A ſuppoſition, op1- 


nion, or belief previouſly formed. Co. Lit. 6, 375: 


ſeſhon, or ſeiſin; heretofore uſed as a branch of the 


Wood's In. 5 99. 

Where many houſes are let by one leaſe, the Court 
will preſume that the leſſee is in poſſeſſion of them all, if 
he be in poſſeſſion of any one of them, and the contrary 
doth not appear to the Court. See title Zea/e. I. 1. So in 
other caſes, though Preſumption is what may be doubted 
of, yet it ſhall be accounted truth, if the contrary be not 
proved. 2 Lill. Abr. 354. But no Preſumptions ought to 
be admitted againſt the Preſumptions of Law, and wrong 
Mall never be preſumed. Co. Lzre. 232, 273. 

If the eldeſt ſon be beyond ſea at the death of the an- 
ceſtor, and the youngeſt enters into the land, he is not 
accounted in Law a diſſeiſor; becauſe the Law'preſumes, 
that he preſerves the poſſeſſion for his brother ; but if 
on his brother's return he keeps him out of poſſeſſion, 
then the Law looks on him as a diſſeiſor. Latch, 68. See 
titles Evidence; Life Eflate. 

Where the Law intruſts perſons with the execution of 
2 power, the Court ought to give credit to them in the 
execution of that power ; though if they make a falſe re- 
turn whereby the party and Juſtice are abufed, they may 
be puniſhed. 12 Med. 382. ' 

PRESUMPTIVE EVIDENCE OF FELONY; 
See titles Evidence; Felony; Homicide, &c. | 

PRESUMPTIVE HEIRS, Such perſons who, if 
the anceſtor ſhould die immediately, would, in the pre- 
ſent circumſtances of things, be his heirs ; but whoſe 
zight of inheritance may be defeated by the contingency 
of ſome nearer heir being born. See title Deſcent 1, 
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PRETENDED TITLES, Buying or ſelling ; gee 
titles Champerty ; Maintenance. | 
PRETENSED RIGHT, Fus Pretenſum | Where 
one is in poſſeſſion of land, and another who is our of 
poſſeſſion claims and ſues for it; here the Pretented 
Right or title is ſaid to be in him who fo claims and ſues 
for the ſame. Sec 479g. Caf. 302. | 
PRETIUM SEPULCHRI; See title Morrrary, 
PRICE; See titles Confederation; Agreement, Le. 
PRIDE GAV EL, from pid, the laſt ſyllable of lau. 
prid, and gavel, a rent or tribute.} In the manor of 
Redeley in the county of G/ouce/ter, is a rent paid to the 
Lord, by certain tenants, in duty and acknowledgment tg 
him for the privilege of fiſhing for lampreys or lamprids 
in the river Severn, Tayl. Hiſt. Gavelk, 112. 
PRIEST'S, In general ſignification, are any miniſters 


of a church; but in our Law, this word is particularly 


uſed for miniſters of the church of Rome. See title Papi. 
PRIMAGE, A duty at the water-ſide, due to the 
maſter and mariners of a ſhip; to the maſter for the uſe 
of his cables and ropes, to diſcharge the goods of the 
merchant; and to the mariners for lading and unlad. 
ing in any port or haven ; it is uſvally about 124. 5 
ton, or fix pence per pack or bale, according to cuſtom. 
Merch. Dif. See Stat. Antig. 32 H. 8. c. 14, 
PRIMER-FINE, On ſuing out the writ or re, 
called a writ of covenant, there is due to the King, by 
ancient prerogative, a Primer Fine, or a Noble for every 
five marks of land ſued for; that is, one tenth of the 
annual value. See title Fine of Lands L. 1, 
PRIMICERIUS, The firſt of any degree of men; 
ſometimes it ſignifies the nobility. Primicerias totius An- 
2/i4, the Nobility of England. Men. Angl. i. 838. 
PRIMIER SEISIN, Prima feiſina.] The firſt pot- 


King's prerogative whereby he had the firſt poſſeſſion, 
that is, the entire profits for a year of all the lands and 
tenements, whereof his tenant (who held of him i capire) 
died ſciſed in his demeſne as of fee, his heir being then 
at full age, until he did homage, or, if under, until he 
were of age. Staundf. Prereg. cap. 3, and Bradton, 
J. 4. tr. 3. c. 1. But all the charges ariſing by Primier 
Seiſins are taken away by Hat. 12 Car. 2. c. 24. See 
title Tenure, 

PRIMIER SERGEANT, The King's firſt Serjeant 
at Law. See title Precedence, 

PRIMO BENEFICIO, The firſt Benefice in the 
King's gift, Sc. See Seneficio prius, Sc. 

PRIMOGENITURE, Primagenitura.] The tile of 
an elder ſon or brother in right of his birth: the reaſon of 
which Coke ſays, is, Qui pricr eff tempore, potior iji 


jure; aſtirming moreover, That, in King Alfred's tinte, 


kaights? fees deſcended to the eldeſt ſon; becauſe, by 
the diviſion of ſuch f-es between males, the defence 
of the realm might be weakened. And Dederidge, in 
his treatiſe of Nobility, faith, (pag. 119.) it was anci- 
ently ordained, That all Knights“ fees ſhould come unto 
the eldeſt fon by ſucceſſion of heritage; whereby he, 
ſucceeding his anceitors in the whole inheritance, might 
be the better enabled to maintain the wars againlt the 
King's enemies, or his Lord's: and that the ſocage ſhould 
be partible among the male children, to enable them to 
increaſe into many families, for the better furtherance 
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PRINCE 


in, ard increaſe of, huſbandry. Cort ell, and Leg. Alfred : 
Pedd. Treat. Nabil. 119. See title De/eent. 

PRINCE, Prixceps.] Sometimes taken at large for 
che King himſelf; but more properly for the King's 
eldeſt ſon, who is called PRINCE or WALES. dee 
title King II. 

It is faid by ſome writers, that the King's eldeſt ſon 
is Prince of Wales by Nativity; but others ſay, that he 
is born Duke of Cornuall, and afterwards created 
Prince of Hales, though trom the day of his birth he is 
ſtiled Prince of i ales, a title originally given by Ed. 
du J. to his ſon. His titles are, Prince of ales, Duke 
of Cornwall, and Earl of Cheſter. 

Before Edward 11. who was the firſt Prince of Wales, 
and born at Caernarven in that Principality, (his mother 
being ſent there big with child by Zaward I. to appeaſe 
the tumultuous ſpirit of the Ylch,) the eldeſt ſon of the 
King was called Lord Prince ; but Prince was a name 
of dignity long before that time in Erg/and. Staundf. 
Prærog. c. 22, 75. See flats. 27 H. 8. c. 26: 28H.8. 
c. 3, And Stow's Annais, p. 303. In a charter of King 
0/2, after the Biſhops had ſubſcribed their names, we 
read, Brordanus Patritius, Binnanus Princeps ; and after- 
wards the Dukes ſubſcribed their names. And in a 
charter of King Eager, in Mau. Angl. tom. 3. p. 302; 


Ae Edgarus Rex vegatus ab epiſcofo mes Deorivolfe, & 


Principe meo Alfredo, &c, And in Matt. Paris, p. 155 
Ez: Halden Princeps Regis pro wiribus afſeuſum præleo, & 
20 Tarketillus Dux concede, 

As Duke of Cornwall, and likewiſe Earl of Cheſter, 
the Prince of Wales is to appoint the Sheriffs, and other 
Officers, in thoſe counties. The Prince of ales, beſides 
the revenues of the Principality of Wales, Duchy of 
Cornavall, &c. has alſo an income ſettled on him, from 
time to time, by Parliament. See „at. 33 Goo. 3. c. 78, 
enabling the Prince to make leaſes in the Duchy of Cœru- 
wall; and flat. 35 Gee. 3. c. 125, for preventing the ac- 
cumulation of debts by any future Heir- Apparent of the 
Crown, and for regulzting his mode of expenditure from 
the time of his having a ſeparate eſtabliſhment. 


PRINCIPAL, Prizcipaliam.] Is variouſly uſed in our | 


law; as an heir loom, Tc. 

The word Principal, was alſo ſometimes anciently uſed 
for a mortuary, or corſe-preſent. See title Mortuary. 

In Urchenfield in the county of Hereford, certain Prin- 
cipals, as the beſt beaſt, the beſt bed, the beſt table, Sc. 
paſs to the eldeſt child, and are not liable to partition. 

Tae chief perſon in ſome of the Inns of Chancery is 
called Principal of the Houſe. Correll, : 

FRINCIPAL AND ACCESSARY ; See this Dic- 
nonaty, title Ager. 

PRINCIPAL CHALLENGE, A ſpecies of the 
challerge to Jurors for tufpicion of partiality, Tais 
takes place where the cauſe afligned carries with it priz:d 


„evident marks of ſuſpicion, either of malice or ta- 


vour, See titles Jury ; Challenge. 

PRINTING ; See Books ; Libe!; Literary Pregertz. 

PRINTS AN ENGRAVINGS; See title L£/7erary 
Propert 5. 

PRIOR, Was in dignity next to the abbot, or the 
chief of a convent, Cc. See title Abbot. 

PRIORS ALIENS, Priores Alieni.] Were certain re- 
lirions men, born in France and Nermandy, Governors of 
1ligrous Houſes erected for foreigners here in England ; 


PRISAGE. 


but were ſuppreſſed by Henry V. and afterwards their 
livings were given to other monaſteries and hovſes of 
learning, and eſpecially towards the erecting of the 
King's Colleges, at Cambridge and. Eaton, 2 Inſt. 584. 
See Stow's Annals, 582: and fat, 1 Hen. 5. c. 7. 

PRIORITY, Prioritas.] An antiquity of tenure, in 
compariſon of another leſs ancient. C Nat. Br. 94. 
Crompt. in his Juriſd. fol. 117, uſeth this word in the 
ſame ſignification. The Lord of the Priority ſhall have 
the cullcdy of the body, &c. and fol. 120; if the tenant 
hold by Priority of one, and by Poltertority of another, Oc. 
To which effect, ſee alſo F. N. B. 142. and tit. Peferioraty. 

PRIORITY Or DEBTS axp SUITS; Sex 
titles Action; Abatement ; Pleading, &c.— As to payment 
of Debts by an Executor in order of Priority ; fee this 
Dictionary, title Executor V. 6.— As to Priority of mort- 
gages, ſee title Mortgage III. 

There is no Priority of time, in Judgments; for the 


| Judgment firſt executed ſhall be firſt paid. See title 


Judgment. 
Wherever any ſuit on a penal ſtatute may be ſaid to 
be actually depending, it may be pleaded in abatement 


of a ſubſequent proſecution, being expteſsly averred to 


be for the ſame offence. Neither will it be any excep- 
tion to ſuch a plea, that the offence in the ſubſequent 
proſecution is laid on a day different from that in the 
former. Neither doth a miſtake in ſuch a plea of the 
very day, whereon the ſuit pleaded as prior was com- 
menced, ſeem to be material on the ifTue of zu/ el record, 
if it appear in truth to have beea commenced before the 
other, and for the ſame matter. 

And if two Informations be exhibited on the very ſame 
day, it ſeems that they may mutually abate one another; 
becauſe there is no Priority to attach the right of the 
{uit in one informer, more than in the other. Alſo it 
ſeems, that an information or bill the ſame day that they 
are filed, may be fo far ſaid to be depending before any 
proceſs ſued on them, that they may be pleaded in 
abatement of any other ſuit on the ſame ſtatute. And 
from the ſame reaſcn it ſeems alſo, that a writ of debt may 
be ſo pleaded in abatement of any other ſuit on the ſame 
ſtatute ; and from the ſame reaſon it ſeems alla that a 
writ of debt may be ſo pleaded after it is returned; be- 
cauſe then it ſeems to be agreed, that it may be properly 
ſaid to be depending; and whether it may not allo be ſo 
pleaded oefore it be returned, ſeems queſſionable; be- 
cauſe, according to ſome opinions, a writ may be ſaid to 
be depending as ſoon as purchaſed. 2 Haw. P. C. c. 26. 
$63. See title Information. 

Thoſe points of law, where Hawwtins ſeems to doubt, 
are now, in general, pretiy clearly ſettled, according to 
what appeared to be his opinion. 

PRISAGRK, Pri/agium.] That ſhare which belorgs 
to the King, or Admiral, out of ſuch merchardiies as 
are taken at ſca, by way of lawful priſe, which is uſually 
a tenth part. See fat. 31 Fliz, c. 5. 

PGEISACFE or WiNEs is an ancient duty or cuſtom 
on wines, payable at certain ports, except Lenden, Southe 
ampion, &c. It is where the King claims cut of every 
ſnip or veile! laden with wine, containing twenty tons or 
more, two tons of wine, the one before, the other behind 
the maſt, at his price, which is twenty ſhillings for each 
ton; but this varies according to the cuſtom of places; 
and at Bc/on every bark laden with ten tons of wine, or 
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PRISAGE, 


above, pays Priſage. This word is almoſt out of uſe, 
being now called Butlerage, becauſe the King's chief 
butler receives it. See title Cſems on Merchandiſe, 
* PRISE; See Prize. 
 PRISO, A priſoner taken in war. Howeden, p. 541. 
PRISON, Pr:/ona.] A place of confinement for the 
fafe cuſtody of perſons, in order t5 their anſwering any 
action, civil or criminal. See title Gaal. 
PRISsoR BREAK IN GS; See title Gasol, III. 
PRISONER, Prifenarius, Fr. Priſannier.] One con- 
fined in priſon, on an action, or commandment: and a 
man may be a priſoner on matter of record, or of fact: a 
priſoner on matter of record, is he who, being preſent in 


Court, is by the Court committed to priſon; and the 


other is on arreſt, by the Sheriff, Sc. Staundf. P. C. 
34, 35- See titles Gael II; Debtors; Execution III. 4; 
{/olyent Debtors. 

PRIT'; See Pleading. 

PRIVATEERS, A kind of private men of War, the 
perſons concerned wherein adminiter, at their own colts, 
a part of a war, by fitting out theſe ſhips of force, and 
providing them with all military ſtores; and they have, 
inſtead of pay, leave to keep what they take from the 
enemy, allowing the Admiral his ſhare, Tc. 

Privateers may not attempt any thing againſt the 
laws of nations; as to aſſault an enemy in a port or 
:2ven, under the protection of any Prince or Republic, 
whether he be friend, ally, or neuter ; for the peace of 


ſuch places muſt be inviolably kept; therefore by a 


treaty made between King Villiam and theStates of Hol- 


land, before a commiſſion ſhall be granted to any Priva- 


teer, the commander is to give ſecurity, if the ſhip be 
not above 150 tons, in 150c/. and if the ſhip exceed 
that burden, in zoool. that they will make ſatisfaction 
for all damages which they ſhall commit in their courſes 
at ſea, contrary to the treaties with thoſe States, on pain 
of forfeiting their commiſſions; and the ſhip is made lia- 
ble. Lex Mercat. 177, 178. 


Beſides theſe private commiſſions, there are ſpecial 


- commiltions for Privateers, granted to commanders 


* 


| Nat. Br. 117. 


of ſhips, Sc. who take pay, and are under a marine 
diſcipline ; and if they do not obey their orders, may be 
puniſhed with death. And the wars in latter ages, have 
given occaſion to Princes to iſſue theſe commiſſions, to 
annoy the enemies in their commerce, and hinder ſuch 
ſupplies as might ſtrengthen them, or lengthen out the 
war : and likewiſe to prevent the ſeparation of ſhips of 
greater force from their fleets *or ſquadrons. oce titles 
Letters of Margue ; Admiralty. 7 

PRIVATION, P.ivatio.] A taking away or with- 
drawing: molt commonly applied to a Biſhop or Reclor, 
when by death, or other act, they are deprived of their 
preferments; it ſeems to be an abbreviation of the word 
Deprivation. Co. Litt. 239. 

PRIVEMENT ENSIENT, The term to fignify 
a woman being with child; but not quick with child, 


' . W/rod®s Iuſt. 662. 


PRIVIES, from the Fr. Privé, i. e. Familiaris, | 
Thoſe who are partakers, or have an intereſt in any 
action or thing, or any relation to another; as every heir 
in tail is privy to recover the land entailed, &c. Old 


There are five ſeveral kinds of Privies, viz, Privies 


of blood, ſuch as the heir to the anceſtor; Privies in | 


PRIVIES. 


repreſentation, as executors or adminiſtrators, to the de. 
cealed ; Privies in eſtate, between donor and donee 
leſſor and leſſe e, &c, Privies in reſpect of contract; and 
Privies on account of eftate and contract together. Rep 
23» 123: 4 Rep. 123: Latch. 260. Oy 

It is allo ſaid, that there are three ſorts of Privi:s and 
Prividies; in ellate, in blood, and in law. | 

Privies in blood are intended of Privies in bc inhe. 
ritzble, and this in three manners, vix. inheritable as ge. 
neril Heir, or as ſpecial heir, or as general and ſpcc.al heir. 

Priviss in eſtate, as joint tenants, baron and f ne, do- 
nor and donee, leſſor, and leſſee, Oc. 

Privies in law arc, when the law, without blood or pri- 
vity of eſtate, caſts the land on one, or makes H entry 
lawful; as lord by eſcheat, lord who enters for mortmain, 
lord of villain, &c. 8 Rep. 42, 6: Jo. 32. 

The Author of the New Terms of the Law maketh 
many ſorts of Privies, viz. Privies in eſtate, Privies in 
deed, Privies in law, Frivies in right, and Privies in 

lood. See Perkins, 831, 832, 833. Coke, lib. 3- f. 24. 
and /:b, 4, 123, 124, mentions four kinds of Privies, 
VIS. Privies in blood, as the heir to his father; Privies 
in repreſentation, as executors or adminiſtrators to the 
deceaſed; Privies in eſtate, as he in reverſion, and he in 
the remainder, when land 1s given to one tor life, to 
another in fee, ſor that their eſtates are created both at 
one time: the fourth is Privy in tenure, as the lord by 
eſcheat, that is, when the land eſcheateth to the lord for 
want of heirs. Cowell, 

If a fine be levied, the heirs of him who levied it are 
termed Privies. See title Fine of Lands I. If a leſſor 
grants his reverſion, the granice and leſſee are Privies in 
eſtate: Privies in contract extend only to the perſons of 
the leſſor and leflee ; and where the leſſee afligns all his 
ntereit, here the leſſor and leſſee remain Privy in con- 
tract, but not in eſtate, which is removed by the aſign- 
ment. 3 Rep. 23. | 

Privies, in reſpect of eſtate and contract, appear, 
where the leſſee aligns his intereſt ; but the con- 
tract between the I-itor and leſſee, as to action of debt, 
continues, the leſſor not having accepted of the aſſignee. 
3 Lev. 295. ä 

If the leſſor grants over his reverſion, or if the rever- 
ſion eſcheat, now between the grantee, or the lord by 
eſchear, and the leſlee, there is Privity in eſtate only. 

Privity of contract only, is perſonal Privity, and ex- 
tends only to the perſon of the leſſor, and to the perſon 
of the leſſee ; as when the leſſee aſſigned over his inte- 
reſt, notwithſtanding his aſſignmaent, the Privity of the 
contract remained between them, though Privity of the 
eſtate be removed by the act of the leſſee himſelf; and 
the reaſon of this is, 

iſt, Becauſe the leſſee himſelf ſnall not prevent by 
his own act ſuch remedy, which the leſſor had again 
him by his own contract; but when the leſſor granted 
over his reverſion, there, againit his own grant, he can- 
not have remedy, becauſe he has granted the reverſion 


to the other, to which the rent is incident. 


zdly, The leſſee may grant the term to a poor man, 


who ſhall not be able to manure the land, and who will 


by indigence, or for malice, permit it to lie freſh, and 
then the leſſor ſhall be without remedy, either by dil- 
treſs, or by action of debt, which ſhall be inconvenient, 


and wil concern in effect every man (becaule for = 
mo! 
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PRIVIES. 


moſt part every man is a leſſor, or a leſſee) ; and for 
thoſe two reaſons all the caſes of entry by tort, eviction, 
ſuſpenſion, and apportionment of the rent are anſwered ; 
for in ſuch caſes it is either the act of the leſſor himſelf, 
or the act of a ſtranger; and in none of the cales, the 
ſole act of the leſſee himſelf hall prevent the leſſor of his 
remedy, for that ut will introduce (ach inconvenience as 
has been ſaid. See title Leaje 1 3. 

Privity of contract and eſtate together, is between the 
leftor and leſſce himſelf, 3 Rep. 23. 

Where there are Privies in contract, and the Privity is 
altered by aſſignment of an executor, Sc. before any 
rent due, and after the Privity of eſtate, by the aſſign 
ment of the executor's aſſignee, nothing remains wagte. 
by to maintain any action. Latsch 260. 

There are likewiſe Privies in deed, or in Law ; where 
the deed makes the relation; or the Law implies it, in 
caſe of eſcheats to the Lord, Tc. And only parties and 
Privies ſhall take advantage of conditions of entry on 
lands, Cc. Co. Litt. 516. 

If I deliver goods to a man, to be carried to ſach a 
place, and he, after he hath brought them thither, ſtea! 
them, it is feiony ; becauſe the Privity of delivery is de- 
termined as ſoon as they are brought thither. Szaundf; 

J. Cor. lib. 1, cap. 15, 25. Merchants privy are op- 
poſed to merchant rangers, in fat, 2 Ed. 3. c. 9, 15. 

Privies inheritable, as heir general, ſhall take benefit 
of the infancy ; as if infant tenant in fee-fimple makes 
fcofiment, and dies, his heir ſhall enter. The fame law 
of him who is heir general and ſpecial, and alſo of him 
that is heir tpecial, and not general. But Privies in 
eſtate (unleſs in ſome ſpecial cales) ſhall not take advan- 
tage of the infancy of the other. 8 Rep. 42. 6. 43. 


PRIVILEGE, 


PrivilectiuUM.] Is defined by Cicero, in his oration 
pro domo fad, to be lex privato homini irrogata. It is, 
tays avotaer, Ju /irgulare, whereby a private man, 
or a particular Corporation, is exempted from the rigour 
of the Common Law. It is ſometimes uled in Law for a 
place which hath ſome ſpecial immunity, Kirchin 118. 

Privilege is eicher perſonal or real: a perfonal Privi- 
lege is, that which is granted to any perſon, either 
againſt or beyond the courſe of the Common Law in 
other caſes; as for example, Privilege of Parliament. 

Privilege real is, that which is granted to a place, as 
to the Univerſities, that none of either may be called to 
e/lminfler Hall, on any contract made within their own 
prectacts, or proſecuted in other Courts: and one belong - 
ing to the Court of Chancery cannot be ſued in any 
other Court, certain caſes excepted ; and if he be, he 
may remove it by writ of Privilege, grounded on the 
ſtatute 18 E. 3. Covell, Officers of that Court are to be 
ſued in the petty bag office. | 

Privilege 1s an exemption from ſome duty, burden, or 
attendance, to which certain perſons are entitled ; from 
a \uppofition of Law, that the ſtations they fill, or the 
oces they are engaged in, are ſuch as require all their 
care; that therefore, without this indulgence, it would be 


inpracticable to execute ſuch offices, to that advantage 


Waich the public good requires, 4 New Abr. 215. 


PRIVILEGE. 


I. Of Privilege in Suits, allowed Officers and A. 
tendants in the Courts of fuſtice; and ice 
titles Abatement I. 3. (a) ; Attorney. 


II. Of the Privilege of Peers and Members of Par- 
lament ; in addition to what is ſaid under 
titles Parliament; Peer. 


III. OF the Proceedings in Courts, by and again? 
Perfens entitled to Privilege of Parliament. 


I. Tar Officers, Miniſters, and Clerks of the Courts 

in Je/7iin/ter Hall are allowed particular Privileges in re- 
ſpect of their neceiſary attendance un thofe Courts; 
they are regularly to fue and be ſued in the Courts they 
reſpectively belong to, and cannot (except ia certain 
caſes) be impleaded elſewhere; which Privilege ariſes 
from a ſuppoſition of Law, that the buſineſs of the Court, 
or their clients? cauſes would ſuffer by their being drawn 
into another than that in which their perſonal attend- 
ance is required. 2 [rft. 55 1: 4 HN. 71: Faugh. 154: 
Dyer 377. a. pl. zo. 
The following extract from Tidd”; Pra. KX. . ap- 
plies in general, not only to Attoraies, but to all other OH 
ficers of the Court ; and details the nature of the prac- 
tice by and againſt them; authorities are cited by Mr. 
Tidd for all the poſitions laid down. 

Where an Attorney is plaintiff, he is entitled to ſue in 
his own Court, by attachment of Privilege, and may 
lay tne wexuce in Miau. But an Attorney, or other 
privileged perſon, defendant, has not the Privilege of 
changing the venue into Miaulgſcæ, when it is Jaid in an- 
other county, Where he is defendant, he mult be ſued 
in his own Court by bill, evea as acceptor of a bill of 
exchange, or for a debt under forty thillings ; and can- 
not be arreſted or holden to ſpecial bail. It is aifo ſaid, 
that an Attorney is entitled to have his cauſe tried at bar. 
Theſe Privileges are allowed, not ſo much for the bene- 
fit of Attornies, as of their clients; and are therefore 
confined to Attornies who pradiſe, cr at leaſt have prac- 
tiſed within a year: and they are never allowed again. 
the Ring; but actions gu? tam are not conſidered as the 


King's actions. Neither are they allowed to Attornies, 
as againſt each other: it being a general rule, : 
there can be no Privilege againſt Privilege. But this 
rule only applies to Attormes of the fame Court; for 
where they are of different Courts, the plaintiff is enti- 
tled to his Privilege. It is allo ſettled, that an Attorney 
ſhall not be allowed his Privilege, where he ſues or is ſeed 
iu auter dreit,as executor or adminiſtrator; or jointly wit! 
his wife, or other perſon who is not privileged ; 'or 
where there would otherwiſe be a failure or defect of 
juſtice z as where an appeal, which only lies in the Court 
of K. B. is brought againſt an attorney of the Common 
Pleas, or ſuch an Attorney is in the actual cultody of the 
Marſhal : but where an Attorney of the Common Pleas 
puts in bail, to an action depending in the Court cf 
K. B. he does not thereby loſe his Privilege; but may 
plead it in that action, or in any other brought again 
him by the bye: r it would be abſurd, that he who 
founds his action on that ot another, ſhould be in a bet- 
ter condition than the original plaintift. Yet where 
an Attorney, having put in bail, waives his Privilege, by 
pleading in chief, in one aclion, it is conſtrued to be a 
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PRIVILEGE I. 


waiver of Privilege, in all other actions brought againſt 
him by the bye, during the tame term. | 

The Attachment of Privilege, at the ſait of an At- 
torney, is in nature of a Labilat: therefore, in replying 
it to a plea of the ſtatute of Limitations, the plaintiff muit 
ſet forth the continuances : and, like a Latilat, it may be 
ſued out, and will warrant proceedings, againſt ſeveral 
defendants for diſtinct cauſes of action. In ſuing it out, 
the rule is, that every Attorney ſhall leave a prercipe 
with the ſigner of the writs, containing the defendants? 
names, not exceeding four in each writ, with the return 
and day of figning ſuch writ, and the agert's or Attor- 
ney's name who iued out the ſame; and that all ſuch 
precipes ſhall be entred on the roll, where the præcipes 
of Latitats, and all other writs iſſuing out of this Court, 
are entered ; and the Officer, that ſigns the writs in this 
Court, ſhall not ſign ſuch attachment, till a przcrpe be 
left with him for that purpoſe. R. Hil. 20 Gro. 2. 

An Attorney was formerly permitted to hold the de- 
fendant to ſpecial bail, upon an attachment of Privilege, 
for fees or diſburſements, however trifling. But now, 
iince the ſtatutes for preventing frivolous and vexatious 
arreſts, the defendant cannot be arreſted and holden to 
{pecial bail, upon an attachment of Privilege, or any 


other proceſs, unleſs the cauſe of action amount to ten 


pounds or upwards, Where it is under that amount, the 
defendant muſt be ſerved with a copy of the procels, 
and notice to appear, as in other caſes, 

The time allowed for declaring upon an attachment of 
Privilege, is the ſame as upon a Latitat, or other pro- 
ceſs in treſpaſs. And if an Attorney ſue out an attach- 
ment of Privilege, and deliver or file his declaration, and 
give notice thereof, four days excluſive before the end 
of the term wherein the attachment is returnable, the 
defendant muſt plead as of that term; the plaintiff hav- 
iag entered a rule to plead, and demanded a plea : but if 

he do not declare within that time, the defendant may 
imparl to the next term; and if he do not declare before 
the eſſoin day, the defendant will have an imparlance to 
the term following. ; 

The Bill againſt an Attorney is a complaint in writing, 
deſcribing the defendant as being preſent in Court; and 
generally concludes with a prayer F relizf, though the 
declaration upon the bill is not demurrable for want of it. 
Formerly, the bill againſt an Attorney could only have 
been filed in term time, /ederte curid, and not in vaca- 
tion. But now it may be filed in vacation, as well as in 
term time: though if it be filed in vacation, otherwiſe 
than to avoid the ſtatute of Limitations, the plaintiff will 
not be allowed his coſts, if the action be ſettled before 
the enſuing term. 

In practice, it is uſual to file the bill, on ſtamped parch- 
ment, with the Clerk of the declarations, in the King's 
Bench Office; and to deliver a copy cf it, on ſtamped 
paper, to the defendant, with notice thereon to plead in 
tour days. And if the bill be filed, and a copy thereof 
delivered, four days excluſive before the end of the 
term, including Sunday, the defendant muſt plead as of 
that term ; the. plaintiff having entered a rule to plead, 
and demanded a plea: but if the bill be not filed, and 
a copy delivered within that time, the defendant is entitled 
to an imparlance. See-title Pleading. 

The reſt of the Proceedings, by and againſt Attornies, 
are the ſame as in other caſes; only that they are not 


bound to pay for copies of the pleadings. 


* 
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tant to the King, the Privilege was allowed. 


Where FJ. S. was arreſted in B. R. and after the ar. 
reſt he procured himſelf to be made an Adtorney of C. B. 
and prayed his Privilege, it was diſallowed, becauſe i; 
accrued pendente lite. 2 Rol. Nep. 115. 


If an Attorney lays his action in London, the Court | 


will change the venue on the uſual affidavit ; for, by 
not laying it in Midaleſex, he ſeems regardleſs of his 
Privilege, and is to be conſidered in the ſame light as 
an unprivileged perſon, 2 Vent. 47 : Salk. 668. 

As to other perſons than Attornies claiming Priwvilegs ; 
the following caſes are deſerving notice: 

Anderſon, Ch. J. of C. B. brought treſpaſs by bill for 
breaking his houſe in the city of Yorcefter, againſt 1 
citizen of that city; the Mayor and Commonalty came 
and ſhewed a Charter granted by Edward VI. and de- 
manded conuſance of pleas ; but it was refuſed, becauſe 
the Privilege of that Court, of which the plaintiff was a 
Chief Member, is more ancient than the patent; for 
the Juſtices, Clerks, and Attornies, ought-to be there 
attending their buſineſs, and ſhall not be impleaded or 
compelled to implead others elſewhere ; and this Privi- 
lege was given the Court on the original erection of it. 
3 Leon. 149. | 

In debt againſt the Warden of the Fleet, by bill ot 
Privilege, he refuſed to appear; the Court Joubted ho 
they could compel him, as they could not forejudge 
him the Court, he having an inheritance in his office ; but 
it being ſurmiſed that he made a leaſe of his office, it 
was held that he ſhould not have his Privilege, for that 
the leſſee, and not he, was the Officer during the leaſe, 
2 Leon. 173. 

80, if the Marſhal of B. R. grants his place for 
life ; the grantor has no Privilege during that time, 
1 Pent, 6s. ö 

A Clerk of B. R. was ſued in an inforior Court for 2 
debt under five pounds, and had a writ of Privilege a!- 
lowed; for the fat. 21 Fac. 1. c. 23, never intended to 
take away the Privilege of Attornies. Palm. 403. 

In the Court of Exchequer there are three torts of 
Privilege: 1ſt, As Debtor, zdly, As Accountant. 3d, 
As Officer, Hard. 365. | 

J. S. was ſued in Lend, which he removed into 
B. R. and afterwards prayed his Privilege of the Count 
of Exchequer; and on the puiſne Baron's coming into 
Court, and bringing the red book of the Exchequer, 
which ſhewed thathe was an Eſcheator, and ſo an 4ccouns 
NA: _ 
Sed gu? the Otiicer having choſen the Court of 5. K 
for determination of his ſuit, and thereby, as it ſeems, 
ſubmitted to the juriſdiction. 

If one holds of the Queen as of her manor, he ſhall 
not have the Privilege of the Exchequer for that cauſe; 
but if the King grants tithes, and thereupon reſerves a 
rent nine decimæ, and a tenure of him, there ke (hall 
have Privilege. 2 Leen. 21. 

A Latitat being ſued out againſt the Commiſſioners of 


the Treaſury, the puiſne Baron of the Exchequer came 


into the Court of B. R. and brought the red book of 


the Exchequer, which is deemed a Record in that Court; 


and thereby it appeared, that the Treaſurer had Privi- 
lege of being ſued only in that Court; and the patent 
being produced in Court which conſtituted the defendants, 
Sc. and granted them the office. of Treaſuter of Z»g- 


land, their Privilege was allowed without putting them 
o 
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PRIVILEGE I. II. 


to briag a writ of Pririlege; the Court grounding them- 
ſelves on the Record before them. 2 Show. 299. 
It hath been held, that the Treaſurer of the Navy is 
7 ipſo an accountant; and : at an accountant's Privi- 
lege will hold againſt a ſpecial Privilege in another 
Court, as Officer of the Court or otherwiſe, though it 
be not alleged, that ſuch an accountant 1s entered on 
his account ; for that every accountant may be attached 
by the Court to make up his account, and mult attend 
ter that purpoſe de die in diem. Hard. 316. See Meer 
53: 2 Lit. 23, 551: Bro. Privilege 16. Wy 
In debt in B. R. againſt J. S. he pleaded to the juriſ- 
digion, That none of the Privy Chamber ought to be 
ſued in any other Court, without the ſpecial licence of the 
Lord Chamberlain of the houſehold, and that he was one 


of the Privy Chamber; on demurrer to this plea, the 


Court over-ruled it with great reſentment, and awarded 
a Reſpondeas ouſter, Raym. 34: 1 Keb. 137. 

It was agreed, that the Privilege of the Court of 
C B. which Serjeants claimed, extended only to inferior 
Courts, not to the Courts in Yefminſter- Hall ; and that 
a Serjeant may be ſued in any of theſe, becauſe he is 
not confined to that Count alone, but may practiſe in 
any other Court ; but it is otherwiſe as to Attormes or 
Philaſers, who cannot practiſe in their own name in any 
other Court but ſuch as they reſpectively belong to; 
and that a Serjeant at Law is to be ſued by original, 
not by Bill of Privilege. 2 Lev. 129: 3 Keb. 42: Moor 
296: F. C. ; 

So, in action by bill brought in C. B. againſt a Ser- 
ieant at Law, he pleaded, that he ought to have been ſued 
by eriginal, and net by bill; and on demurrer, the Court 
held, that the caſe of a Serjeant and Prothonotary's 
Clerk were on the ſame footing, neither of them being 
bound to perſonal attendance, as Prothonotaries and 
Attornies were; that therefore he ought to have been 
ſued by original; and accordingly gave judgment for the 
defendant. Trin. 7 G. 2. Serjeant Giraler's cafe, 

J. S. being arreſted by a writ out of C. B. brought 
kis writ of Privilege as Clerk of the Crown Office ; but, 
it appearing that he was only a Clerk to a Clerk of that 
Ofice, and not an ine date Cierk of the Office, a ſuper- 


/odeas to the writ of Privilege was granted, on motion; 


the Court having agreed, that he had no more Privi- 
tege than an Attorney's Clerk. 2 Show. 287. 

A Serjoant at Law, or Barriſter, as well as an Attor- 
ney, or other privileged perſon, whoſe attendance is 
neceſſary in ejtrainſter Hall, may lay his action in Mid- 
4e, though the cauſe of action accrued in ancther 
county; and the Court-on the uſual affidavit will not 
change the venue. Sil. 460: Meer 64: 2 Show, 242. 

On a motion to diſcharge a rule which had been ob- 
taned for changing the wenue, it appeared, that the 
plaintiff was a Barriſter and Matter in Chancery: and 
mne Court held that he had Privilege, by reaſon of his 
attendance, to lay his z ction in Midalejex, therefore diſ- 
charged the rule. 2 Raym. 1550. 

As to the obſtructions of public Juitice, by means of 
pretended privileged places, fee this Diciionary title 
ge: The following is a fuller ſlatement of the ſtatutes 
there referred to: 

By fat, 8 HV. z. c. 27. f 1s, for preventing the 
many ul practices uſed in privileged places to detraud 


perſons of their debits; the preter.ded Privileges of 


White Friars, the Sawey, Salifhury Court, Ram A. ey, 
Mitre Curt, Fuller's Rents, Baldwin's Gardens, Va- 
gue Co, e, the Minories, Mint, Clint, cr Deadman's Pace, 
are taken away. And the Sheriffs of Landen or their 
Officers are enabled to take the poſe commwatis, and ſuch 
other power as ſhall be requiſite, and enter fuch privi- 
leged places to make any arreſt cn legal proceis, and in 
cale of refuſal to break open doors. 

The /at. 9 Geo. 1. c. 28, enacts, That if any perſon 
within Sz Place, or the Mint, or the pretended limits 
thereof, wilfully obſtruct perſons executing any writ, He. 
or abuſe any perſon executing the ſame, whereby he re- 
ceive damage or bodily hurt, the perſon offending hall 
be tranſported. And on complaint to three juſtices, 
Sc. by any perſon who ſhal! have a debt owing from any 


one who reſides in the Dirt, having a legal procefs 


taken out for recovery thereof, if the debt be above 5 J. 
on oath thereof, the j uſtices are empowered to iſſue their 
warrant to the Sheriff of Sarry, to raife the pre, and to 
enter the pretended privileged place, and arreſt the 
party, &c. See alſo fat. 11 Geo. 1. c. 22, enforcing 
the above penalties, 


IT. Is an inditment for treaſon or felony, treſpaſs 
vi & armis, aflault or riot, proceſs of outlawry ſhall ifue 
againit a Peer; for the ſuit is for the King, and the 
offence is a contempt againſt him; but in civil actions 
between party and party, regularly a Capias or Exigert 
lies not againit a Lord of Parliament. 2 Hal. Hi P. C. 
199: 2 Hawk. P. C. c. 44. 16. See pot, III. & title 
Outlawry. 

If a Peer of Parliament be convicted of a diſſeiſin with 
force, a cafias fro fine and exigent ſhall iſſue; for the 
fine is given by ſtatute, in which no perſon is exempted, 
Cro. Eliz. 170: See Dyer 314. 

So, in debt on an obligation againſt the Earl of Len- 
celn, who pleaded non eff faftum, which being found 
againſt him, tae judy ment was ide capiatur ; On a writ 
of error brought by him, it was objetted that a c 
does not lie againſt a Peer; /d non allocatur: for by this 
plea found againſt him, a fine is due tothe King, againit 
whom none ſhall have any Privilege. Cro. Eli 503. 

An information was exhibited in B. X. againſt the 
Earl of Devonſhire, for ſtriking in the King's Palace; 
which being in time of Parliament, he inhited on his 
Privilege, and refuſed to plead in chief, but {ent in his 
pica of Privilege, to which there was a demurrer and the 
plea over-ruled, and he was fined 30,cco/, Comb. 49. 

Peers are puniſhable by attachment for contempts in 
many inſtances ; as for reſcuing a perſon arreſted by due 
courſe of Law; for proceeding in a cauſe againſt the 
King's writ of prohibition; for diſcharging other writs, 
wherein the King's Prerogative, or the liberty of the 
Subject are nearly concerned ; and for other conte mpts 
which are of an enormous nature. 2 Haut. P. C. 
c. 22. 33, 

if a Peer be returned on a Jury, on his bringing a writ 


of Privilege he may be diſcharged; allo it je ms the 


better opinion, that without ſuch writ he may either 
challenge himſelf or be chalſenged by the party. Dyer 
314: Mer 767: 9 Co. 49: Co. Lit, 157: 1 J. 153, 

dee title Jury. 
So, if a Peer be made Steward of a baſe Court, or 
Ranger of a Foreſt, he may, from the dignity ot his per- 
ion, 
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Ton, and the preſumption that he is engaged in the more 


weighty affairs of the Commonwealth, exerciſe theſe 


Offices by deputy ; though there are no words for this 
purpoſe in his creation. 9 Co 49, 4 


So if a licence be pranted to a Peer to hunt in a chaſe 


or foreſt, he mav take ſuch a number of attendants with 


him as are ſuitable to his dignity. 9 Co. 49, 6. 

If a Peer bring an appeal, the defendant ſhall not be 
admitted to wage battle, by reaſon of the dignity of his 
perſon. 2.ZHawk. P. C. c. 45.4 5. 


III. Ta ER are two ways of proceeding againſt Peers 
of the Realm and Members of the Houle of Commons; 
firſt, by original writ; and, ſecondly, by bill. See title 
Original 

The method of proceeding by Original is by Summons, 
Attachment, and Diſtreſs infinite. The Original ſhould 
iſſue into that county where the defendant lives; and a 


copy of it is uſually made oat by the plaintiff 's Attorney 


for the Sheriff, and ſerved as the /ummors on the defend- 
ant. And it is ſaid, that a Peer or Peereſs, cannot be 
attached {on civil proceſs), but ſhould be brought in by 
ſummons. Before, or on the guarto die pa of the return 


of the Original, the defendant either appears or makes 


default; for he cannot caſt an eſſoin. If he make de- 
fault, the plaintiff ſnould ſue out a Ditringas, and after 
that (if neceſlary) an alias or pluries diſtriugas; upon 
which he may move to increaſe and ſell the iſſues, as 
before directed. Or if the Sheriff return, upon the 4% 
7rinzas, ©. that the defendant hath nothing by which he 
can be diftrained, the plaintiff may have a ?efatum di. 
Zringas18to another county. 

The difrizges and other ſubſequent proceſs upon the 
Original, ſtate the cauſe af action at large; and mult be 
made returnable on a general return day, abicungue, or 
wherefoever the King ſhall then be in EAglaud. Each 
ſucceeding writ mult be teſte'd on the guarto die poft of 


the return of the preceding one; and there mult be 


fifteen days at leaſt between the teſte and return. 

If the defendant appear, upon any of theſe writs, he 
ſhvuld enter his appearance with the Filaſer; and when 
the purpoſe of the writ is thus anſwered, “ the iſſues (if 
any have been levied) ſhall be returned; or, if ſold, what 
Mall remain of the money ariſing by ſuch ſale ſhall be 
repaid to the party diſtrained upon.“ See fat. 10 Geo. 3. 
c. 50.44. But the plaintiff, in ſuch caſe, is entitled to 
his coſts: and where he had obtained rules for felling 
the iſſues levied upon a diſringas, alias, and pluries, and 


alſo a rule for an attachment againſt the Sheriff, but the 


defendant appeared before any iſſues had been actually 
levicd; the Court ordered, that upon payment of the 
colts of iſſuing the writs, the rules thould be diſcharged ; 
being of opinion, that theſe colts were not to abide the 
event of the fait, but were to be paid to the plaintiff im- 


mediately ; and at all events, whether he ſhould finally 


ſucceed in the ſoit or not. 


At Common Law, it w23 not uſnal to proceed by bill 


againſt Peers of the Realm, or Members of the Houſe 
of Commons; but now by ftatuie 12 C 13 V. 3. c. 3, 
extended by fat. 10 Geo. 3 c. 50 to Scotland; Any 
perſon or perſons, having canſe of action againit any 
Knight, Citizen, or Burgeſs of the Houſe of Commons, 

r any other perion ent! riviles arliament, 
or any other p utitled to Privilege of Parl 
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may proſecute ſuch Knight, Cc. in his Majeſty's Court; 


of King's Bench, Common Pleas, or Exchequer, by 


ſummons and diſtreſs infinite, or by original bill and ſum. - 


mons, attachment and diſtreſs infinite ; which the ſaid 
reſpective Courts are empowered to iffſue, againft them 
or any of them, until he or they ſhall enter a common 
apPCarance, or file common bail, to the plaintiff's action, 
according to the courſect each reſpeQive Court.” Since 
the makiug of this ſtatute, Peers of the Realm, and 
Members ot the Houle of Commons, may be ſued by bill 
and ſummons, Se. as well as by original writ. But this 
mode ot piocceving is not allowed as againſt unpꝛivileged 
perions. 

T he bill againſt a Peer of the Realm, or Member of 
the Houſe of Commons, is a complaint in writing, Ge. 
{cribiog the defendant as having Privilege of Parliament: 
and concludes with a prayer by the plaintiff, of proceſs 


to be made to him, according to the form of the ſlatote, 


Sc. 'This bill is filed on ftamped parchment, with the 
Clerk of the Dcclarations, in the king's Bench Office: 
and the firſt procels thereon is a writ of Summons ; which 
is a judicial writ, itjuing out of the ſame Office, and 
directed to the Sheriff of the county where the were 13 
laid, commanding him to ſummon the defendant. Upon 
this writ the defendant ſhould be ſummoned, in like 


manner as upon the Original; and, if he do not appear 


at the return of it, is ſubject to the like proceſs of 
Diſfiringas, Oe. | 
The writ of Summons, and other ſubſequent proceſs 
upon the bill, differ from the proceſs by Original, in the 
following particulars ; firſt, that they do not ſtate the 
cauſe of action at large, but only require the defendant 
to anſwer the plaintiſt, generally, in a plea of treſpas 
on the caſe, to his damage of, Sc. (according to the 
piea), as he can reafonab!y ſhew, that thereof he oaght 
to anſwer; ſecondly, that they are teſte'd on the very 
return, and not on the quarts die pe of the return, of 
each other; thirdly, that they are made returnable en 
days certain, and not on general return days; and 
fourthly, that there need not be fifteen days between 
the teſte and return of them. 
If the defendant appear, he files common bail ; an 
the plaintiff declares againſt him. The-time of declar— 
ing againit a Peer of the Realm, or Member of the 
Houſe of Commons, is the ſame as in other caſes. bot 
there are theſe differences in the manner of declaring : 
firſt, that the declaration by bill begins with a 3emorar- 
dum; and ſecondly, that in affigning the breach in A, 
fump/it, againk a Peer of the Realm, whether by Bill or 
Original, as well as in the Bill or Original itſelf, the plan- 
tiſt muſt not charge the defendant with © contriviug and 
traudulently intending craftily and ſubtilly to deceive 
and defraud him ;* for the Houſe of Lords have adjudged 
it a very high contempt and mildemeanor, to charge a 
Member of their Floute with any ſpecies of fraud or deceit, 
Ali further proceedings againſt Peers of the Realm, 
and Members of the Huuſe of Commons, are the ſame 
as againſt other perſons ; only it ſhould be rememberes, 
that as no capras hes againſt them in civil ations, icy 
cannot be taken in execution; unleſs where the e 
ment is obtained upon a ſtatate- ſtaple, or ſtatute nen- 
chant, or upon the ſtatute of Ace Burn; in Which ges 
a capias lies, even againſt Peers of the Realm: - 
fee arte II. 


PRIVILEGE. 


Lord Stenrton brought a bill againſt Sir Thomas Heer, 
ro compel him to a ſpecific performance of articles for 
purchaſing Lord Stonrten's eſtate, Sir Thomas in his 
delencè inſiſted, that there were dt fe ds in Lord Steurton s 
title to the eſtate; and it being ordered that Lord 
$/zuricn Mould be examincd on interrogatories touching 
his title; it was cbjected, that Lord Prourien, being a 
Peer, ought to anſwer on Honour only; but it was ruled 
by Lord Harcourt, that though Privilege did allow a Peer 
to put in his anſwer on Hopcur only, yet this was re- 
trained to an aniwer ; aud as to all aflidavits, or where 
a Peer is examined as a witnets, he muſt be on oath ; and 
that this examination on interrogatories, being in a cauſe 
vherein his Lordihip was plaintiff, to force the execu- 
tion of an agreement, as his Lordſhip would have 
Equity, fo he lhou!d do Equity; and allow the other fide 
the benefit of a diicovery, and that in a legal manner; 
and accordingly ordered Lord Steurton to put in his exa- 
mination on oath. 1 P. Hs. 145. 

Peers, in ſuits in Equity, are entitled to a letter miſſive, 
wich method was introduced on a preſumption that 
Peers would pay obedience to the Chancellor's letter; 
and is founded on that reſpect Which is due to the Pcer- 
age. Jenk, 107. If the Lord doth not appear on the 
letter, a ſulpaua, on motion, is awarded againſt him ; 
becauſe no ſubſequent proceſs can be awarded but on 3 
contempt to the Great Scal; and the Chancellor's letter 
is only ex gratia. If, on the ſervice of the /ubpana, the 
Peer doth not appear; or if he appears, and does not put 
in his anſwer, nv attachment can be awarded againſt him, 
becauſe Yig per/er cannot be impriſencd 5; but the procced- 
ings muſt be by ſequeſtration, unleſs cauſe, fc. and this 
is regularly made out, on affidavit made of the ſervice of 
the letter and /z6pzxa, though ſometimes it is moved for 
without, ſince the Peer may ſhew want of ſervice at the 
day aſſigned to ſhew cauſe why the ſequeſtration ſhoald 
not iſſue; and this order for a ſequeſtration is never 
wade abſolute <virhout an dit of the ſervice of the 
order to ſhew cauſe, and a certificate of no cauſe ſhewn, 
2 Fent. 342. See title Chancery. 

A ſequeſtration was granted, unleſs cauſe, againſt 
Lord Cl:ford, for want of an anſwer ; he afterwards put 
in an aniwer, which being reported inſufficient, it was 
moved for a ſequeſtration abſclutely, an inſufficient an- 
ſwer being as no anſwer; but the Court thought it a 
hardihip, in the caſe of a Peer or Member of the Houſe 
of Commons, that a ſequeſtration, which in ſome reſpects 
is in nature of an execution, ſhould be the firſt proceſs 
againſt them; therefore allowed, that in caſe of an 
anſwer which is reported inſufficient, the plaintiff is to 
move again de novo, for a ſequeſtration ni. 2 P. Is. 
385. See 3 Ath. 740. 

It was moved for a ſequeſtration 2, for want of an 
anſwer, againſt a menial ſervant of a Peer, as the firſt 
proceſs for contempt, in the ſame manner as in the caſe 
of the Peer himſelf ; and though the motion was grant- 
cd by the Maſter of the Rolls, yet the Regiſtrar refuſed 
to draw it up, as thinking it againſt the courſe of the 
Court; which being moved again before the Chancel- 
lor, his Lordſhip, on reading the fat. 12 & 13 V z. 
©. 3, likewiſe gfanted the motion, it appearing to be both 
within the meaning and words of the ſtatute ; and if it 
were not fo, as it was plain no attachment would lie 
1 _ perſons, conſequently there would be no 
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remedy againſt them, and they would have a greater 
privilege than their Lord, if the proceſs againſt ſuch 


mesial ſervant were to be a fl “ 1 P. Wins. 535. 


PRIVITY, Priviias;} Private familiarity, friend- 
ſhip, iuward relation: If there be Lord and tenant, aud 
the tenant holds of the Lord by certain ſervices, there is 
a Privity hetween them in reſpect of the tenure. Cœavoll. 
See title Privzes. 

PRIVY, from the French rind, familiaris.] Signihes 
him who is partaker, or hath an intereſt in any action or 
thing; O/Z Nat. Brev. 117. See title Prevzes. 

PRIVILEGIUM CLERICALE, Or, in common 
ſpeech, the Benefit of Clergy ; See Clergy, Benefit of. 

PRIVILEGIUM Property prepier, A man may have 
a quaFfied property in animals fere nainre, pripter Pri- 
wileginm : that is, he may have the Privilege of hunting, 
taking and killing them, in excluſion of other perſons. 
2 Comm. c. 25. p. 394+ See title Game, 


PRIVY-COUNCIL, 


ConsILiumM REcrts, PRIVAT Tu CONnSILIUM.] 
A moit Honourable Aſfembly of the King himſelf and 
his Privy Counſellors in the King's Court or Palace, for 
matters of State. 4 /z/?. 53. 

This is the principal Council belonging to the King, 
and is generally called, by way of eminence, The Coun» 
cil. According to Cole's dt ſeription of it at length, it 
is a Noble, Honourable, and Reverend Aſſembly, of the 
King and ſuch as he wills to be of his Privy Council, in 
the King's Court or Palace. The King's will is the ſole 
conſtituent of a Privy Counſellor ; and this alſo regu- 
lates their number, which, of ancient time, was twelve or 
thereabouts. Afterwards it increaſed to ſo large a num- 
ber, that it was found inconvenient for ſecrecy and diſ- 
patch; and therefore King Charles II. in 1679 limited 
it to thirty: whereof fifteen were to be the Principal 
Officers of State, and thoſe to be Counſellors, virtue 
o/Fcii ; avd the other fifteen were compoſed of ten Lords 
and five Commoners of the King's chooſing. But fince 
that time the number has been much augmentec, and 
now continues indefinite. At the fame time alſo, the 
ancient Office of Lord Preſident of the Council was 
revived in the perſon of Anthony Earl of Shafteſbury, 
See title Pre/ident of the Council, 

Next to the Lord Prefident of the Council, the Lord 
Privy Seal fits in Council, the Secretaries of State, and 
many other Lords and Gentlemen: And in all debates 
of the Council, the loweſt delivers his opinion firſt, and 
the King declares his judgment laſt ; and thereby the 
matter of debate is determined. 4 If. 55. 

No inconvenience now ariſes from the extenſion of the 
number of the Privy Council, as thoſe only attend who 
are eſpecially ſummoned for that particular occaſion, 
upon which their advice and aſſiſtance are required. 
The Cabinet Council, as it is called, conſiſts of thee 
Miniſters of State, who are more immediately honoured 
with his MajcRy*'s confidence, and who are ſummoned 
to conſult upon the important and arduous diſcharge of 
the Executive Authority: their nur ber and ſelection 
depend only on the King's pleaſure; and each Member 
of that Council reccives a ſummons or mellage for every 
attendance. 1 Comm. c. 5. Pp. 230. in u. | 

Privy Counſellors are made by the King's nomina- 
tion, without either patent or grant; and, on taking the 
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PRIVY-COUNCIL. 


neceſſary oaths, they become immediately Privy Coun- 


ſellors, during the life of the King that chooſes them, but 
ſubject to removal at his diſcretion. 

As to the qualifications of Members to ſit at this 
Board: any natural-born Subject of England is capable of 
being a Member of the Privy Council; taking the pro- 
per oaths for ſecurity of the Government, and the teſt 
for ſecurity of the Church. But, in order to prevent 
any perſons under foreign connections from inſinuating 
themſclves into this important truſt, as happened in the 
reign of King William in many inſtances, it is enacted 
by the act of Settlement, Sa, 12 S 13 W.z. c. 2, 
that no perſon born out of the dominions of the Crown 
of England, unleſs born of Engl: parents, even though 
naturatized by Parliament, ihull be capable of being of 
the Privy Council. 

The duty of a Privy Counſellor appears from the 
oath of Office, which conſiſts of ſeven articles: 1. To 
adviſe the King, according to the beſt of his cunning and 
diſcretion. 2. To adviſe for the King's honour and 
good of the public, without partialicy through affection, 
love, meed, doubt, or dread. 3. To keep the King's 
Counſel ſecret. 4. To avoid corruption. 5. To help 
and ftrengthen the execution of what ſhall be there re- 
ſolved. 6. To withſtand all perſons who would attempt 
the contrary. Ard, laltly, in general, 7. To obferve, 
keep, and do all that a good and true Counſellor ought 
to do, for his Sovereien Lord. 4 If. 54. 

The power of the Privy Council is to inquire into all 
offences againſt the Goverment; and to commit the 
offenders to ſafe cuſtody, in order to take their trial in 
ſome of the Courts of Law. But their juriſdiction 
herein is only to inquire, and not to puniſh : and the 
perſons commitled by them are entitled to their Habeas 
Corpus by fat. 16 Car. 1. c. 10; as much as if cem- 
mitted by an ordinary Juſtice of the Peace. By the 
ſame ſtatute, the Court of Star-chamber, and the Court 
of Requeſts, both of which con ſiſted of Privy Counlellors, 


were diflolved; and it was declared illegal for them to 


take cognizance of any matter of property, belonging to 
the Subjects of this kingdom. But, in Plantation or 
Admiralty cauſes, which arife out of the juriſdiction of 
this kingdom; and ia matters of lunacy or idiocy, being 
a ſpecial flower of the prerogative; with regard to theſe, 
although they may eventually involve queſtions of ex- 


tenſive property, the Privy Council continue to have 


cognizance, being the Court of Appeal in ſuch cafes : 
or, rather, the Appeal lies to the King's Majeſty himſelf 
in Council; which is, in fact, a Court of Juſtice, which 
muſt at leaſt conſiſt of three Privy Counſellors. See. 
3 P. Vins. 108: 1 Comm. c. 5. Whenever alſo a queſtion 
ariſes between two provinces in America or elſewhere, 
as concerning the extent of their Charters and the ke, 
the King in his Council exerciſes original juriſdiction 
therein, upon the principles of feodal Sovereignty. And 
ſo likewiſe when any perſon claims an iſland or a pro- 
vince, in the nature of a feodal Principality, by grant 
from the King or his Anceſtors, the determination of 


that right belongs to his Majeſty in Council: as was 


the caſe of ihe Earl of Derby, with regard to the Iſle of 


Hun, in the reign of Queen Elizabeth; and the Earl of 
Cardigan and others, as repreſentatives of the Duke of 


Montuzue, with regard to the Iſland of Sr, Vincent in 
1764. But from all the dominions of the Crown, ex- 


cepting Great Britain and Treland, an appellate juriſdic. 
tion (in the lalt reſort) is veded in the ſame tribunal: 
which uſually exerciſes it's judicial authority in a FE 
mittee of the whole Privy Coancil, who hear the alle. 
gations and proofs, and make their report to his Ma- 
jeſty in Council, by whom the judgment is finally glven, 
See 3 Iaſt. 182: 4 Ius 53. | 

The Court of Privy Council cannot decree in fer- 
Jonam in Exgland, unleis in certain criminal matters - 
nor the Court of Chancery i rem out of the kingdom. 
See Lord Hardwicke's argument in Pen v. Baltinure, 
where the juriſdiction of the Council and Chancery upon 
queſtions arifing on ſubject- matters abroad, is very fully 
diſcuſſed. 1 Ye. 444. 

The privileges of Privy Counſellors, as ſuch, (ah. 
ſtracted from their honorary precedence, ſee title Py. 
cedence,) conſiſt principally in the ſecurity which the Law 
has given them agaialt attempts and conſpiracies to 
deſtroy their lives. For, by fat. 3 Hen. 7. c. 14, if 
any of the King's ſervants, of his houſehold, conſpire 
or imagine to take away the life of a Privy Coun- 
ſellor, it is felony, though nothing be done upon it. 
The reaſon of making this ſtatute, Cote ſays, was be. 
cauſe ſuch a conſpiracy was, juſt before this Parliament, 
made by ſome of King Henry VII. 's houſehold ſervants, 
and great miſchief was like to have enſued thereupon, 
3 Iaſt. 38. This extends only to the King's menial ſer. 
vants. But the Hat. g Ar. c. 16, goes further; and 


enacts, that ary per/on who ſhall unlawfully attempt to 


kill, or ſhall unlawfully aſſault, and ſtrike, or wound, a 
Privy Counſellor in the execution of his office, ſhall be 
a felon without benefit of clergy. This ſtatute was 
made upon the daring attempt of the Sieur Gut, 
who ſtabbed Mr. Harley, afterwards Earl of Or, 
with a pen-knife, when under examination for high 
crimes in a Committee of the Privy Council. And an- 
ciently if one did ſtrike another in the houſe of a Privy 
Counſellor, or in his preſence, the party offending was 
to be fined. 4 Ie. 53. | 

The diſſolution of the Privy Council depends upon 
the King's pleaſure; and he may, whenever he thinks 
proper, diſcharge any particular Member, or the whole 
of it, and appoint another. By the Common Law alſo 
it was diſſolved 7% fucto by the King's demiſe ; as de- 
riving all its authority from him. But now, to prevent 
the inconveniences of having no Ccuncil in being at 
the acceſſion of a new Prince, it is enacted by at. 
6 Ann. c. 7, that the Privy Council ſhall continue for fix 
months after the demiſe of the Crown, unleſs ſooner 
determined by the ſueceſſor. See 1 Comm. c. 5. 

It is conſiſtent with ſafety for a Privy Counſellor to 
give the King counſel when demanded ; and the belt 
counſel is ever given to a Prince, when the queſtion is 
evenly propotnded, ſo as the Counſellor cannot diſcern 
which way the King himſelf inclines ; reſolution ſhould 
never precede deliberation, nor execution go before 
reſolution ; and when, on debate and deliberation, any 
matter is well reſolved by the Council, a change of it 
on ſome private information is neither ſafe nor honour- 
able. 4 1». 

The Court of Privy Council is of great antiquity : 


\ The Government in Exgland was originally by the 


Kiog and Privy Council; though at preſent the King 
and Privy Council only intermeddle in matters of com- 
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plaint on ſudden emergencies; their conſtant bulineſs 
being to conſult for the public good in affairs of State, 
1 and Commons aſſembled in Parliament 
have often tranſmitted matters of high concern to the 
King and Privy Council: And acts of the Privy Coun- 
cil, whether orders or prociamations, were of great 
authority: Zen. VIII. procured an act of Parliament to 
he made, that, with the advice of his Privy Council, he 
might ſer forth proclamations, which ſhould have the 
force of acts of Parliament; but that ſtatute was repealed 
in the reign of Fd. VI. a 
Acts of the Privy Council continued of great autho- 
rity until the reigns of K. Charles I. and II.: And by 
theſe were controverſies ſometimes determined touching 
lands and rights, as well as the ſuſpenſion of penal Laws, 
Se. But this ſeemed to be contrary to Hat. 25 Ed. 3. 
. 6.c. 4. And by flat. 10 Car. 1. cap. 10. Fg. it is 
declared, that neither the King, nor the Privy Council, 
have authority by petition, Sc. to determine or diſpoſe 
of lands, c. of any Subject. See ante: and tit'e Liberty. 
The King, with advice of his Council, publiſhes pro- 


clamations binding to the Subject; but they are to be | 


conſonant to, and 1n execution of, the Laws of the land. 

It is in the power of the Privy Council to inquire into 
crimes againſt Government ; they may commit perſons 
for Treaſon, and other offences againſt the State, in 
order for their trial in other Courts; and any of the 
Privy Council may lawfully do it. See title Commitment J. 

By Hat. 33 Hen. 8. c. 23, perſons examined by the Privy 
Council, on treaſons, &c. done within or without the 
realm, may be tried before Commiſſioners of Oper and 
Terminer, appointed by the King in any county of Eng- 
laude This ſtatute, as far as it relates to treaſon com- 
mitted within the kingdom, is repealed by /at. 1 & 2 
P. & M. c. io. See title Treahin. 

If a perſon be killed beyond ſea, out of the realm, 
the fact may be examined by the Privy Council, and 
the offender tried according to the aforeſaid ſtatute. See 
title Homicide. 

PRIVY SEAL, Privatum Sigillum.] A Seal which 
the King uſeth to ſuch grants or things, as paſs the 
Great Seal. 2 Int. 554. See Keeper of the Privy Seal, 

No protection can be granted under the Privy Seal, 
but under the Great Seal : But a warrant of the King 
under the Privy Seal to iſſue money out of his coffers, 
is ſofficient ; though not under the Privy Signet. 2 {uf. 
6535: 2 Rep.17: 2 Rol. Abr. 183. The Privy Seal 
is ſometimes uſed in things of leſs conſequence, that 
never paſs the Great Seal; as to diſcharge a recogni- 
zance, debt, Sc But no writ ſhall paſs under the Privy 
Seal, which toucheth the Common Law. 2 I. 555. 
Matters of the Privy Seal are not iſſuable, or returnable 
in any Court, Sc. 3 Nelſ. Ar. 211. See title Grant 
of the King. | 

Paivy VeRbDiICT; See title Jury. 

PRIZES, Captio; prada; from the Fr. prendre.] 
A booty taken trom an enemy in time of war: generally 
applied to the caſes of Capture at Sea. 

The Prize Courts in the Admiralty, and the Courts 
of Lords Commiſſioners of Appeals, have the ſole and 
excly/ive juriſdiction over the queſtion of Prize or no 
Prize, and who are the Captors, notwithſtanding” any 
of the Prize Acts: and if they pronounce a ſentence of 


PROBATE. 


Courts of Common Law cannot examine the juſtice or 
propriety of it, even though, perhaps, they would have 
put a different conflrucion on the Prize Ads. And 
the ſame Courts have power to enforce their decrees, 
4 Term Rep. 382. See this Dick. title Admiral, ad fin. 
and 2 Show. 232: Comb. 474: 1 Sid. 320. 

PRO, A prepoſition, ſignifying Vr, or in reſpect of 
a thing; as ro confilio, xc. And in Law, re in the 
grant of an annuity fro cenfilio, ſhewing the cauſe of the 
grant, amounts to a condition: But in a ſeoffment, or 
leaſe for life, &c. it is the conſideration, and doth not 
amount to a condition; and the reaſon of the diffcrence 
is, becauſe the ſtate of the land by the fecifinent is exe. 
cuted, and the grant of the annuity is executory. Ploꝛud. 
412. See titles Canditien; Grant. 

PROBAKE, To claim a thing as a man's own. 
Leg. Canut. c. 44. 

PROBATE OF TESTAMENTS, Probatio Tela- 
mentorum. | The exhibiting and proving Wills and Teſ- 
taments before the Eccleſiaſtical Judge, delegated by 
the Biſhop, who is Ordinary of the place where the 
party dies. If all the deceaſed's goods, chattels, and 
debts owing to him, were in the ſame dioceſe, then the 
Biſhop of the dioceſe, Sc. hath the Probate of the Tel- 
tament; but if the goods and chattels were diſperſed in 
divers dioceſes, ſo that there were any thing out of the 
dioceſe where the party lived, to make what is call-d 
Jena motabilia, then the Archbiſhop of Canterbury, or 
York, is the Ordinary to make Probate by his pre ro- 
gative. Blount, See title Executor V. 3. 

The Probate of a will is uſually made in the Spiritual 
Court, and is done by granting letters teſta neutary to 
the executor under ſeal of the Court, by which the exe- 
cutor is enabled to bring any action, Sc. And if ſuch 
letters teſtamentary are granted to the party who exhi- 
bits the will, merely on his oath, by ſwearing that he 
believeth it to be the laſt will of the decealed, this is 
called proving it in common form; and fuch a Probate 
may be controverted at any time : but if the executor, 
beſides his own oath, produces witneſſes to prove it to 
be the laſt will of the deceaſed, and this in the preſence 
of the parties who claim any intereſt, or in their abſence, 
if they are ſummoned, and do not appear; this is termed 
a Probate per teſtes, which cannot be queſtioned after 
thirty years. 2 Nel. Abr. 1301. 


On an iſſue whether the deceaſed made an executor 


or no, the Probate of the will was adjudged good proof. 


2 Lill. Abr. 375. And where the Probate of a will is 
produced in evidence at a trial, the defendant cannot 
lay that the will was forged, or that the teſtator was nx 
compos mentis; becauſe it is directly againſt the ſeal of the 
Ordinary, in a matter where he had a proper juriſ- 
dition : but the defendant may give in evidence that 
the ſeal itſelf was forged, or that the teſtator had benz 
nctabilia, or he may be relieved on appeal. 1 Lew. 235 
Raym. 405: 1 Strange 481. The Probate is eviderce 
only in queſtions relating to the perſonal eſtates 3 as a 
will relating to real eſtate, only, need not be proved. 
See title Hl. 

As the Judge of the Spiritual Court only can deter- 
mine the validity cf wills for things perſoral ; therefore 
the Probate of ſuch a will is undeniable evidence to a 
Jury, and may not be controverted at Common Law, 


condemnation, adjudging allo who are the Captors, the | 1 La, Raym. 202, 
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PROCEDENDO. 


A Probate, according to Holt, is evidence of à will] Court to proceed notwitlſtanding the Habeas Cor pur, &c. 


only as to chattels: but if a will of lands be lol, it ſhall 
be allowed for ſuch a will conceruing lands. 1 Ld. Ray. 
. 

When Probate is to be granted of a will, wherein a 
legacy is interlined in 2 different hand, and ſippoſcd to 
be forged, the executor has no remedy but in the Spi- 
ritual Court; where the wii! ought to be proved, with a 
pecial reſervation as to that clauſe. 11“. unt. 368. 

Notwithſtanding appeal from a wil, a perſon is com- 
plete executor by the Probate; though the Probate may 
be traveried, if an executor plaintiff do not conclude 
with a profert hie ia curid, or the defendant may demand 
oyer of the will. 3 Bu. 72. | ? 

An executor being made by the act of the party de. 
c-aſed, the law entities him to the Probate of the will, 
and ne Probate cannot be revoked or altered, which 

would in effect make a new will; yet it may be ſuſ— 
pended by an appeal: but if adminiſtration be granted 
to one, this is by act of the Court; and it he afterwards 
become bankrupt, Sc. the adminiſtration may be re- 


pealed. 1 Rol. Rep. 226: Show, 293: 1 Salt. 36: 


2 Nelſ. Abr. 1302. See title Executor V. 3. 
By fat. 21 H. 8. c. 5, which firſt ſettled the fees to 
be taken by a Regiſtrar and Judge in the Probate of wills, 
it is enacted, tnat if the officer takes more than his due 
fees, he ſhall forfeit 10/, to be divided between the 
King and party grieved. | 

By ſeveral acts of Parliament, ſtamps are impoſed on 
the Probates of wills and letters of adminiltration, ac- 
cording to the value of the property of the deceaſed, 
The power of granting Probates and adminiſtration of 
the goods of perſons dying, for wages or work done in 
the King's docks and yards, ſhall be in the Ordinary of 
the dioceſe where the perſon dieth ; or in him to whom 
power is given by ſuch Ordinary, to the excluſion of the 
Prerogative Court, Sc. Stat. 4 & 5 Ann. c. 16. Se- 
vera! ſtatutes have alſo been paſſed, regulating and al- 
leviating the expence of the Probates of the Wills, or 
Adminiſtrations of the effects, of ſailors, Oc. in the King's 
ſervice. 

PROBA'TOR, An accuſer, or approver, or one who 
undertakes to prove a crime charged upon another, 

The word was ſtrictly meant of an accomplice in 
felony, who, to ſave himſelf, conſeſſed the fact, and ac- 
cuſed any other principal or acceſſary, againſt whom he 
was bound to make good the charge by duel, or trial by 


the country, and then was pardoned life and members, 


but yet to ſuffer tranſportation. Bracton: Fleta, lib. 2. 
2. $42, 44. See titles dceefary 3- Approver. 

PROCEDENDO, or Precedendo in lequeld.] A writ 
which lieth where an action is removed from an inferior 
to a ſaperior Juriſdiction, as the Chancery, King's Bench, 
or Common Pleas, by Habeas Corpus, Certiorari, or writ of 
privilege; to ſend down the cauſe to the Court from 
whence removed, to proceed on it; it not appearing to 
the higher Court that the ſuggeſtion is ſafficiently proved. 
F. N. B. 153: 5 Rep. 63. See fat. 21 fac. I. c. 23. 
So, where a cauſe bas been removed from an inſerior 
Court, the Court of K. B. will grant a Procede nag it the 
debt or damages appear to be under 408. Tidd"s Prog. 


K. B. 


riorari, doth not put in good bail in time, (where good 
bail is required} then there goes this writ to the inferior 
8 


— 


— ——  — 


Rule, Mich. 1654. 8. 

If a Certioreri or Habeas Corpus, to remove a cauſe, be 
returned before a Judge, tne Judge will give a rule there. 
on to put in good bail, by ſuch a day, whichif the deteng- 
ant, on ſerving his attorney with a copy of the rule, doth 
not do, then the Judge will fign a note or warrant for a 
Piet calendo, to remove the caule where the action was 
fi laid, unleſs bail is perteRed in four days atter fer. 
vice of the rule: Alſo if bail be put in at the time, and 
do nct prove good, the Judge will grant a rule for 
better bail to be put in by a certain Gay, or eiſe to jiuttiſy 
tlie bail already put in; which if defendant doth not do, 
we judge will then likewiſe grant a war, ant for a Pre. 
cedenda. Tad. Pract, K. B. Stce titles Certiorari; ales 
Corpus. 

Where bail, put in on removal of a cavſe into B. N. i; 
diſallowed by che Court, if the defendant on a rale for that 
purpoſe, and notice given, refuſe to put in better bail, 
ſuch as the Court ſhall approve of, a Procedends may be 
granted; for diſallowing the bail makes the deſendant in 
the ſame condition as if he had put in no bail, and unt! 

he bail is put in and filed, the Court is not poſſe ſſid of 
the cauſe ſo as to proceed in it. Mich. 24 Car. B. R. 

After a record returned, and the detendant hat! filed 
bail in B. R. on a cauſe being removed, a Precdond 
ovght not to be granted; becauſe by giving aud {ling 
bail in this Court, the bail below is diſcharged. Sd. 313. 

The Procedendo removes the ſuſpeniion created by the 
Habeas Corpus, and a cauſe once remanded thereby, cannot 
afterwards be removed or ſtayed before judgment. Sat. 
81. Jac. 1. c. 23. 53. 

This writ may alſo be awarded when it appears upon 
the return of the Habeas Corpus, that the Court above 
cannot adminiſter the ſame juſtice to the parties, as the 
Court below. As where an action is brought in London 
on a cuſtom or bye-law, which is only ſuable there. See 
titles Habeas Corpus IV. ad. fin. 

Where an Habeas Corpus is brought, after interlocutory, 
and before final, judgment in an inferior Court, and the 
defendant dies before the return of it, a Procedendo ſhall 
be awarded; becauſe, by fat. 8 © 9 WW. z. c. 11, the 
plaintif may have a ire facias againſt the executors, 
and proceed to judgment, which ac cannot bave in anc- 
ther Court: and by this means he would be devrived of 
the effect of his judgment, which would be unreaſonavle. 
Salk, 3532. So where an action was brought in the 
Sheriffs Court of Louder againit two partners, and one 
of them brought a ?7abeas Corpus, and put in bail for 
himſelf only, a Precederrdo was granted ; for otherwile 
the plaintiff would have been diſabled from going ou in 
either Court. 1 Fra. 5 27. 

PRochDEN DO ON AID PRAYER. If a man pray in 
aid of the King, in a real action, and aid be granted; 
it ſhall be awarded that he ſuv to the King in Chancery, 
and the Juilices in the Common Pleas thall ſtay until the 


writ of Precedendo de Iguelg come to them: And if it. 


appear to the Judges by pleading, or ſhewing of the 
party, that the King hati intereſt in the land, or ſhall 
loſe rent, Oc. there tae Court ought to ſtay until they 
have from the King a Procedendo in kquelas And then 
they may proceed in the plea, until they come to give 


If the party who ſues out the Habeas Corpus, or Cer- | judgment; when the Juſtices ought not to proceed to 


judgment, without a writ for that purpoſe. So in 4 


perſonal action, if defendant pray in aid of the King, the 
| Judges 
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PROCEDENDO. 


Judges are not to proceed till they receive a Procedendo 
in logue/s, And though they may then proceed and try 
the illus joined, they ſhall not give judgment until a 
writ comes to proceed to judgment. New Nat, Brev. 
342.1 a 3 
PROCEDENDO AD JupIcliuUm; A remedial writ in 
eaſ: of retulal or neglect of juſtice, which iſiues out 
of the Court of Chancery, where Judges of any ſub- 
ordinate Court do delay the pertizs; for that tuhey 
will not give judgment, either on the one ſide or the 
other, when they ought ſo to do. In this caſe a 
writ of Precedends ſhall be awarded, commanding them, 
in tue King's name, to proceed to judgment; but with- 
cut ſpecifying auy particular judgment: for that (ii 
erroneous) may be ſet aſide in the courſe of appeal, or 
by writof error, or falſe judgment : and upon further ne- 
glect or refuſal, the Judges of the inferior Court may 
be puniſted for their contempt by writ of attachment, 
returnable in the Court of King's Bench or Common 
Pleas, 3 Comm. c. 7: F. N. B. 153, 154. 240. 

If a verdict paſs for the plaintiff in aſliſe of novel diſ- 
ſeiin before the Julices of ailile, and before they give 
judgment, by a new commiſſion, new Juſtices are made 
the plaintiff in aſſiſe may ſue forth a Certiorari, directed 
to the other Juſtices to remove the record before the 
new Juſtices; and another writ to the new Juſtices to 
receive and inſpe& the record, and then proceed to 
judgment, c. New Nat. Brev. 342, 343. 

Where the authority of Commiſſioners of Oper and 
Terminer, &c. or of Vice of the Peace, is ſuſpended 
dy writ of /aper/eaens ; their power may be reſtored by a 
writ of Procedendo. Regi/?.124: 12 K 21: II. P. C. 162. 


PROCESS, 


PRocssus; @ procedendo ab initio uſgue ad frem.] 
Is ſo called, becauſe it proceeds or goes out, upon for- 
mer matter, either original or judicial; and hath two 
ſignifications: Firſt, it is largely taken for all the proceed- 
ings in any action or profecution, real or perſonal, civil or 
criminal, from the beginning to the end: Secondly, that 
is termed he Proceſs by which a man is called into any 
temporal Court, becauie it is the beginning or principal 
part thereof, by which the reſt is directed; or, taken 
firict'y, it is the proceeding, after the original, before 
judgment. Britton 138: Lamb, lib. 4: Crompt. 133: 
3 Acp. 187. 

J. Of Proceſs in civil Caſes, 
II. In criminal Cajes. 


I. PLacxsToNnE confiders Proceſs in civil caſes 
as the means of compelling the defendiat to appear in 
Court, This is ſometimes called or/g:nal Proce/s, being 
tounced npon the original writ; and ally to diſtinguich 
it from meſne or intermediate Proceſs, . winch illucs, 
pending the ſuit, upon ſome coliateral interlocatory 
matter; as to ſneamon ſuries, Witneſſes, and the like. 


Finch. L. 436. Meine Proceſs is alſo ſcmetimes put in 


contradiſtinction to fioal Proceſs, or Proceſs of execu- 
tion; and then it fipoifies all fach Procels as intervenes 
between the beginning and end of a ſuir, 3 Comme c 19. 

Proceſs theretore, as it is now to be confidered, is 
the method taken by the law to compel a compliance 
wh the original wit; of which the primary ſep is by 
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giving the party Notice to obey it. This notice is given 
upon all real pracipes, and alſo upon all perſonal writs 
for injuries not again the peace, by ſummons; which 
is a warning to appear in Court at the return of the 
original writ, given to the defendant by two of the 
Sheriff's meſtengers called Summoners, either in perſon 
or left at his houte or land. Flach. L. 436. This warn- 
ing on the land is given, in real actions, by erectiog a 
white ſtick or wand on the defendant's grounds; Dale. 
Sher. c. 31. And by Hat. 31 Elix c. 3, the notice mult 
alſo be proclaimed on ſome Sunday before the door of 
the pariſh church. 


If the defendant diſobeys this verbal monition, the 


next Proceſs is by writ of attachment, or Pone; ſo called 
from the words of the writ, “ gone per vaainm et ſalvos 
te plegios : Put by gage and ſafe pledges A. B. the de- 
« fendant, Cc.“ | This is a writ, not iſſuing out of 
Chancery, but out of the Court of Common Peas, being 
grounded on the non appearance of the defendant at 
the return of the original writ ; and thereby the Sheriff 
is commanded to attach him, by taking gage, that 15, 
certain of his goods, which he {hail forieit if he doth 
not appear; or by making him find ſafe pledges or 
ſureties, who ſhall! be amerced in caſe of bis ron-appear- 
ance. This is alſo che firſt and immediate Proceſy 
without auy previous ſummons, upon actions of treſpaſs 
vi et armis, or for other injuries, which though not ſor- 
cible are yet treſpaſſes againſt the peace, as deceit and 
conſpiracy; where the violence of the wrong requires a 
more ſpeedy remedy, and therefore the original writ 
commands the detendant to be at once attached, without 
any precedent warning. 3 Comm. 280. 


If, after attachment, the defendant neglects to ap- 
pear, he net only forteits this ſecurity, but is moreover 
to be farther compelled by writ of Drina, or diſtreſs- 
inimte ; which is a ſubſequent Proceſs iſſuing from the 
Court of Common Pleas, commanding the Sheriff to 
diſtrain the defendant from time to time, and continually 
afterwards, by taking his goods and the profits of his 
lands, which are called es; and which by the Com- 
mon Law he forfeits to the King if he doth not ap- 
par. But now the iſſues may be ſold, if the Court 
mall fo direct, in order to defray the reaſonable coſts of 
the plainuF, Sat. 10 Geo. 3. c. 50. See title Privilege. 

And here, by the Common Law, the Proceſs ended 
in cafes of injury <v2:/c7 force : the defendant, if he had 
any ſabſtance, being gradually ſtript of it all by re- 
peated dillreſſes, tili he rendered obedience to the King's 
writ ; and if he had no ſubſtance, the Law held him in- 
capable of making any ſatis faction, and therefore looked 
upon all farther Proceſs as nugatory: bat by degrees 
ine Capiac, which was originally applied only to caſes 
of injury, accompanied by force, was found to be a conve- 
nient remed in cafes merely civil, and was accordingly 
introduced into practice. If, therefore, a defendant, 
being ſunmoned or attached, makes defonit, ard ne- 
gledts to appear; or if the Sheriff returus a 7; (1. e. 
that the defendant hath ing wherzby he may be 
tummoned, attached, or diſtrained;) or taking all or any 
ot cheie circumſtances for granted, the Ct now uſeally 
iſſues; being a writ commanding the Sheriff n tate rhe 
body of the defendant and have him in Court at the 
day of the return. As to the origin and application of 
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this writ in civil ſuits, ſee further this Dict. titles Capias ; 
Catami n Pleas. : 

This writ, and all others, ſubſequent to the original 
writ, not iſſuing out of Chancery, but from the Courts 
into which the original was returnable, and being 
grounded on what has paſſed (or ſuppoſed to have paſled ) 
in that Court, in conſequence of the Sheriff's return, are 


called judicial, and not original Writs : they iſſue under the 


Private Seal! of that Court, and not under the Great 
Scal of England; and are teſte'd not in the King's name, 
but in that of the Chief (or if there be no chief, of the 
ſenior) Juſtice only. And theſe ſeveral writs, when 
actually grounded on the Sheriff's return, muſt reſpec- 
tively bear date the ſame day on which the writ immedi- 
ately preceding was returnable. See 3 Comm. c. 19. þ. 282. 

Such is the krit Proceſs in the Court of Common 
Pleas : as to the proceeding by Original quare clauſum 
fregit. See this Dict. title Common Pleas. 

In the King's Bench they may alſo, and frequently do, 
proceed in certain cauſes, particularly in actions of 
Ejedment and Treſpali, by* original writ, with attach- 
ment and capias thereon ; returnable, not at Ye/{minſter 
where the Common Pleas are now fixed in conſequence 
of Magna Charta, but ubicungue fuedrimus in Anglia, 
whereſbever the King ſhall then be in £rgland; the 


Court of King's Bench being removable into any part of 


England at the pleaſure and diſcretion of the Crown. 
But the more uſual method of proceeding therein is 
without any original, but by a peculiar ſpecies of Pro- 
ceſs called a bill of Middleſex : and which is fo inti- 
tled, becauſe the Court now fits in that county; for if it 
fate in Kat, it would then be a bill of Kent. For though, 
as the Juſtices of this Court have, by its fundamental 
Conſtitution, power to determine all offences and treſ- 
paſſes, by the Common Law and cuſtom of the realm, it 


needed no original writ from the Crown to give it cog- 


nizance of any miſdemeanor in the county wherein it 
reſides; yet, as by this Court's coming into any county, 
it immediately ſuperſeded the ordinary ad miniſtration of 
Juſtice by the general commiſſions of Eyre and of Oyer 
and Terminer, a Proceſs of its on became neceſſary 
within the county where it fate, to bring in ſuch perſons 
as were accuſed of committing any forcible injury, The 
bill of Middle/ex, {which was formerly always founded 
on a plaint of treſpaſs guare clauſum fregit, entered on 
the records of the Court,) is a kind of capzas, directed 
to the Sheriff of that county, and commanding him to 
take the defendant, and have him before our Lord the 
King at Mefiminſter on a day prefixed, to anſwer to the 
plaintiff of a plea of treſpaſs. For this accuſation of 
treſpaſs it is that gives the Court of King's Bench ju- 
riſciAion in other civil cauſes; ſince, when once the de- 
fendant is taken into cuſtody of the Marſhal, or priſon- 
keeper of this Court, for the ſuppoſed treſpaſs, he, 
being then a priſoner of this Court, may here be pro- 
ſecuted for any other ſpecies of injury. Yet, in order 
to found this juriſdiction, it is not neceſſary that the de- 
fendant be actually the Marſhal's priſoner; for, as ſoon 
as he appears, or puts in bail, to the Proceſs, he is 
deemed, by fo doing, to be in ſuch cuſtody of the Mar- 
ſhal, as will give the Court a jariſdiction to proceed. 
And, upon theſ accounts, in the bill, or Proceſs, a com- 
plant of rreſ-als is always ſug2eſted, whatever eiſe may 


be the real cauſe of action. Tnis bill of Mzadicex mult | 
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be ſerved on the defendant by the Sheriff, if he fag; 
him in that county; but, if he returns „ wor ef inns. 
tus, then there iſſues out a writ of Latitat, tothe Sheri 
of another county, as Pers; which is ttmilar to the Tel. 
tatim Capias in the Common Pleas, aud recites the bil 
of Midle/ex and proceedings thereon, and that it is to(. 
tified that the defendant lat el diſcurrit,” lutks and 
wanders about in Berks; and therefore commands the 
Saerift to take him, and have his body in Court on the 
day of the return. But, as in the Common Pleas the 


Teftatum Capias may be iued out upon only a ſuppoſed, and 
not an actual, preceding Capras; (lee title Capias;) ſo in 


the King's Bench a Zarirar is uſually ſued out upon only 
a ſuppoſed, and not an actual, bill of Middleſex. 80 
that, in fact, a Lazizat may be called the firſt Proceſs in 


the Court of King's Bench, as the Teftatum Capias is in 


the Common Pleas. Vet, as in the Common Pleas, if 


the defendant lives in the county wherein the action is 


laid, a common Capzas ſuffices; fo in the King's Bench 
likewiſe, if he lives in 1Middle/cr, the Proceis mult be 
by bill of Middleſex only. See further this Dictionary, 
title Latitar. f 

In the Exchequer the firſt Proceſs is by writ of Que. i- 
nus, in order to give the Court a juriidiftion over pleas 
between party and party. In which writ the plaintiff is 
alledged to be the King's farmer or debtor, and that 
the deſerdant hath done him the injury complained cf; 
qua MInus Suffictens exi/tit, 1 which he is the leſs able,“ to 
pay the Ring his rent, or debt. And upon this the 
defendant may be arreſted as upon a Capes from the 
Common Pleas. 

Thus differently do the three Courts ſet out at firſt, in 
the commencement of a (uit, in order to entitle the two 
Courts of King's Bench and Exchequer to hold plea in 
cauſes between Subject and Subject, which by the ort- 
ginal conſtitution of HYitminiter. Hall they were not em- 
powered to do. Afterwards, when the cauſe is once 
drawn into the reſpective Courts, the method of purtu- 
ing it is pretty much the {ame in all of them. 

If the Sheriff has found the defendant upon any of 
the former writs, the Capzas, Latitat, & c. he was anciently 
obliged to take him into cuſtody, in order to preduce 
him in Court upon the return; however ſmall and minute 
the cauſe of action might be. For vot having obeyed 
the original ſummons, he had ſhewn a contempt of the 
Court, and was no longer to be truited at large. Bat 
when the ſummons fell into diſuſe, and the Cajias be- 
came in fact the firſt Proceſs, ic was thought hard to im- 
priſon a man for a contempt which was only fuppcſed : 
and therefore in common caſes by the gradual -indul- 
gence of the Courts (at length authorized by /at. 
12 Geo. 1.c. 29; amended by at. 5 Geo 2. c. 27, made 
perpetual by at 21 Geo. 2. c. z, and extended to all inte- 
rior Courts by „at. 19 Ges 3 c.50;) the Sheriff or proper 
oficer can now only perſunally ferve the defendant with 
the copy of the writ or Proceſs, and with notice in writ- 
ing to appear, by his attorney, in Court, to defend this 
action; Which in effect reduces it to a mere ſummons, 
And if the detendant thinks proper to appear upon this 
notice, his appearance is recorded, and he puts in fure- 
ties for his future attendance and obedience ; which 
ſureties are called Common Bail, being the ſame two ima- 
gina'y perſons as are pledges for the plaintiff 's proſe— 
cution, John Dee and Richard Roe, See title Pledg's. 

| 15 : Or, 
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Or, if the defendant does not appear upon the return of 
the writ, or within eight days after, excluſive of the 
return day, the plaintiff may enter an appearance for 
him, as if be bad really appeared in the Common Pleas ; 
and may file common bail in the King's Bench in the 
defendant's name, and proceed thereupon as if the de- 
fendaut had done it himlelf, 

But if the plaintiff will make affidavit, or aſſert 
upon oath, that the cauie of action amounts to 10. or 
upwards, then he may arrelt the defendant, and make 
him put in ſubſtantial ſureties for his appearance, called 
Sgecial Bail. In order to which, it is required by „at. 


3 Car. 2. ft. 2. c. 2, that the true cauſe of action thould . 


be exprefled in the body of the writ or Proceſs; elle no 
ſecurity can be taken in a greater ſum than 401. This 
fatute (without any ſuch intention in the makers) had 
like to have ouſted the King's Bench of all its jusiſ- 
dition over civil injuries without force ; for, as the bill 
of Midaleſe was framed only for actions of treſpaſs, a 
defendant could not be arreſted and held to bail there- 
upon for breaches of civil contraftis. But to remedy 
this inconvenience, the officers of the King's Bench de- 
viſed a method of adding what is called a clauſe of av 
cam to the uſual complaint of treſpafs: the bill of 
Mzida/cjex commanding the defendant to be brought in 
to anſwer the plaintiff of a plea of treſpaſs, and alſo to 
a bill of debt: the complaint of treip:is giving cogni- 
z ince to the Court, and that of debt authorizing the 
arreſt, In imitation of which, the Lord Chief Juſtice 
of the Common Pleas a few years afterwards, in order 
to ſave the ſuitors of that Court the trouble and expence 
of ſuing out ſpecial originals, directed that, beſides the 
uſual complaint of breaking the plaintiff's cloſe, a clauſe 
of ac etiam might allo be added to the writ of Caęias, 
containing the true cauſe of action: as, “ that the ſaid 
Charies the defendant may anſwer to the plaintiff of a 
plea of treſpaſs in breaking his cloie : and alſo, ac in, 


may anſwer him, according to the cuſtom of the Court, 


in a certain plea of treſpats vpon the caſe, upon pro- 
miſes, to the value of 204. Kc. The ſum iworn to by 
the plaintiff 15 marked upon the back of the writ ; and 
the Sheriff) or his officer, the bailiff, is then obliged ac- 


tually to @rre/? or take into cuſtody the body of the de- 


fendant; and, having ſo done, to return the writ with a 


cepi corpus indorſed thereon. See this Pictionary, titles 


drret ; Bail. > 

From the foregoing it appears, that Proceſs is only 
meant to bring the defendant into Court, in order to 
conteſt the (uit, and abide the determination of the Law. 
When he appears, then follow the Pleadings, &c, between 
the parties. See that title. 

As to the origin and foundation of the above modes of 
Proceſs, and of the juriſdiction of the ſeveral Courts, ſee 
more at large the Introduction to Crempton's Practice ; 
and the Appendixes to Selion's Practice, founded on that 
Introduction, | 

As tothe language of the Proceſs and Records of Law, 
fee this Dictionary, title Pleading Il; and for further 
matter, explanatory of the teveral forts of writs and Pro- 
ceſſes, various appoſite titles throughout the whole of 
this work. | a 

Original Proceſs to call perſons into Court, fc. muſt 

e in ine name of the King; and if it ifſue from the 
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Court of King's Bench, it ought to be under the ze/e 
of the Chief Juſtice, or of the ſenior judge of the 


Court, if there be no Chief Juſtice: and if it iſſueth 


from any other Court, it is to be under the % of the 
firſt in commiſſion, Sc. Dali. ch. 132: Finch. 436: 
Cro. Car. 393. | 

IH Procets is awarded out of a Court, which hath not 
juriſdiction of the principal cauſe, it is coram nan judice 
and void: and the Sheriff executing it will be a trei- 
paſſer. 2 Leen. 89. 


II. Trxtxre is no need of Proceſs on an Indictment, 
Sc. where the defendant is preient in Court; but if he 
hath fled, or ſecretes himſelf, in capital caſes, or hath 
not, in ſmaller miſdemeanors, been bound over to aps 
pear at the Afiiies or Sefhons, ſtill an indictment may be 
preferred againſt him in his abſence ; fince, were he 
pretert, he could not be heard before the Grand Jury 
againſt it. And, if it be found, then Proceſs muſt iſſue 
to bring him into Court; for the inuictment cannot be 
tried, unleſs he perſonally appears: according to the 
rule of equity in all caſes, and the expreſs proviſion of 
Hat. 28 Eda. 3. c. 3, in capital ones, that no man ſhall 
be put to death, without being brought to anſwer by due 
Proceſs of Law, 

No Proceſs ſhall regularly iſſue in the King's name, 
and by his writ, to apprehend a felon or other male- 
factor, unleſs there be an indictment or matter of re- 
cord in the Court, upon which the writ iflucs. 1 Hale“ 
Hift. P. C. 575. 

The proper Proceſs on an indictment for any petty 
miſdemeſnor, or cn a penal ſtatute, is a writ of Vue 
Facias, which is in the nature of a ſummons to cauſe the 
party to appear. And if by the return to ſuch Ycxire it 
appears, that the party hath lands in the county whereby 
he may be diſtrained, then a diſtreſs infinite ſhall be 
iſſued from time to time till he appears. But if the 
Sheriff returns that he hath no lands in his bailiwick, 
then (upon his non-appearance) a writ of Capias thall 
1itue, which commands the Sheriff to take his body, aud 
have him at the next aflizes; and if he cannot be taken 
upon the firit Cbias, a ſecond, and a third ſhall iſſue; 
called an Alias, and a Pluries Capias. But on indictments 
for treaſon or felony, a Cap:as is the firſt Proceſs ; and 
for treaſon or homicide, only one ſnall be allowed to 
iſſue, or two in the caſe of other felomes, by far. 25 
Edau. 3. c. 14; though the uſage is to iſſue only one in 
any felony ; the proviſions of this flatute being in 10 
caſes found impracticable. 2 Hal. P. C. 1983. Ad fo, 
in the cafe of miſdemeſnors, it is now the uſual practice 
for any Judge of the Court of King's Bench, upon cer- 
tifſicate of an indictment found, to award a writ of Catia; 
immediately, in order to bring in the defendant, But if 
he abſconds, and it 1s thought proper to purſue him to an 
outlawry, then a greater exactneſs is necefiary, For, in 
ſuch caſe, after the ſeveral writs have iſſued in a regular 
number, according to the nature of the reſpective crimes, 
without ary effect, the offender ſhall be put in the ei- 
gent in order to his outlawry ; that is, he ſhall be ex. 
ated, proclaimed, or required to ſurrender, at five 
county Courts; and if he be returned gane en, 
and does not appear at the fifth exaction or requiſition, 
then he is adjudged to be outlawed, or put out of the 


protection of the Law]; ſo that he is incapable of taking 


the 
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the benefit of it in any reſpect, either by bringing ac- 
tions br otherwiſe. See fat. 8 H. 6. c.10; and this Dic- 
tionary, title Ouilaaury III. 

The puniſhment, for outlawries upon indictments for 
miſdemeſnors, is the fame as for outlawrics upon civil 
actions; (as to which, and the previous Proceſs by writs 
of copias, exigi facias, and proclamation, ſee this Dic- 
tionary, title Outlawwry ;) wiz. forfeiture of goods and 
chattels. But an outlawry in treaſon or feloay amounts 
to a conviction and attainder of the offence charged in 
the indictment, as much as if the offender had been 
found guilty by his country. 2 Hal. P. C. 205. His life 
is however {ill under the protection of the Law, fo that 
though ancieatly an outlawed felon was ſaid to have 
caput lupinum, and might be knocked on the head like a 
wolf, by any one that ſhould meet him: becauſe, hav- 
ing renounced all law, he was to be dealt with as in a 
ſtate of nature, when every one that ſhould find him 
might ſlay him: vet ncw, to avoid ſuch inhumanity, it 
is holden that no man is entitled to kill him wantonly or 
wilful!y ; but in ſo doing is guilty of murder, unleſs it 
happens in the endeavour to apprehend him. 1 Lal. 
2. C. 497: Braton, fol. 125. For any perſon may 
arreſt an outlaw on a criminal proſecution, either of his 
own head, or by writ of warrant of capias utlagatum, in 
order to bring him to execution, But ſuch outlawry 
may be frequently reverſed by writ of error ; the pro- 
ceedings therein being (as it is fit they ſhould be) ex- 
ceedingly nice and circumſtantial; and, if any ſingle 
minute point be omitted or miſconducted, the whole out- 
lawry is illegal, and may be reverſed : upon which re- 
verſal the party accuſed is admitted to plead to, and de- 
fend himſelf againſt, the Indictment. See further tide 
Outlazwry V. 

The above is the Proceſs to bring in the offender 
after indictment found: during which ſtage of the pro- 
ſecution it is, that writs of Certiorari facias are uſually 
had; though they may be had at any time before trial, 
to certify and remove the indictment, with all the pro- 
ceedings thereon, from any inferior Court of criminal 
juriſdiction into the Court of King's Bench; which is 
the ſovereign ordinary Court of juſtice in cauſes crimi- 
nal. And this is frequently done for one of theſe four 
purpoſes ; either, 1. Lo conſider and determine the vali- 
dity of criminal appeals or indictments, and the proceedings 
thereon ; and to quaſh or confirm them as there is cauſe: 
or, 2. Where it is ſurmiſed that a partial or inſufficient 
trial will probably be had in the Court below, the in— 
dictment is removed, in order to have the priſoner or 
detendant tried at the bar of the Court of King's Bench, 
or beiore the Juſtices of N prius or, 3. It is ſo re- 
meved, in order to plead the King's pardon there: or, 
. To nue Proceſs of outlawry againſt the offender, in 
thoſe counties or places where the Proceſs of the inferior 
Judges will not reach him. 2 Hal. P. C. 210. Such writ 
of Certiorart, whin iſſued and delivered to the inferior 
Court for removing any record or other proceeding, as 
well upon ic dictment as otherwiſe, ſuperſedes the juriſ- 
dition of ſuck interior Court, and makes all ſubſequent 
proceedings tue rein entirely erroncous and illegal; un- 
toſs the Court of King's Bench remands the record to 
the Court below, to be there tried and determined. A 
Certiorari may be granted at the inſtance of eicher the 
proſecutor or the deſendant: the former as a matter of 
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right, the latter as a matter of diſcretion 3 and. there. 
fore it 1: ſeldom granted to remove indictments fro u tn. 
Juſtices of gaol- delivery, or after iſſue joined, or config 
of the fact, in any of the Courts below. 4 Comm, c. >. 
See this Diclionary, title Certiorat 5 8 
At this tage of proſecution allo it ie, that inditment, 
found by the Grand jury againſt a Peer mutt in conſe. 
quence of a writ of Cer/wrart be certified and trauſtaitted 
into the Court of Parliament, or into that of the Jord 
High Steward of Great Britain; and that, in place; ot 
excluſive juriſdicion, as the two Univerſities, ind 
ments mult be delivered (upon challenge and cham gf 
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cognizance) to the Courts therein eſtabliſhed by charter, 


and confirmed by act of Parliament, to be there reigec. 


tively tried and determined. 4 Comm. c. 24. 

Obſtructing the execution of lawiul Proceſs, is a; 
offence againit public juſtice, of a very high and pie. 
ſumptuous nature; but more particularly fo, when it 1; 
an obſtruction of an arreſt upon criminal Procels, Aud 
it hath been holden, that the party oppoſing ſuch ar. 
reſt becomes thereby particeps criminis; that is, an 
acceſſary in felony, and a principal in treaſon. 4 Cem, 
c. 10. p. 129. See titles Arret; Privilege ; Ac gans; 
Miiſaemeſnor, &c. : 

PROCESSION. Incathedraland conventualcliurches, 
the members had their ſtated Proceſſions, whercin they 
walked in their moſt ornamental þabits, with muſic, 
ſinging hymns, and other ſuitable ſolemnity: and in 

every pariſh, there was a cuſtomary annual Proceſſion of 

the pariſh prieſt, the patron of the church, with the chief 
flag, or holy banner, and the other pariſhioners, to take 
a Circuit round the limits of the pariſh or manor, and 
pray for a bleſſing on the fruits of the earth; to which 
we owe our preſent cultom of perambulation, which in 
moſt places is till called procez9ning and going in Proceſs 
ſion, though we have loſt the order and devotion, as well 
as pomp and ſuperſtition of it. See Perambulation. 

PROCESSUM CONTINUANDO, A writ for the 
Continuance of Proceſs, after the death of the Chief 
Juſtice, or other Juſtices in the commiilion of Oyer and 
Terminer. Reg. Orig. 128. | 

PROCHEIN AMY, Proximus amicut.] The Next 
Friend, or next of kin to a child in his nonage; whoin that 
reſpect is allowed to deal for the infant in the magage— 
ment of his affairs; as to be his guardian if he holds 
lands in ſocage, and in the redreſs of any wrong done 

. him. See fart. Weſt. 1. 3 Ed. I. c. 47: Fel. 2. 13 E. 2. 
t. 1 c. 15: 2 1. 261; and this Dict. title /rfart . 

Prochein Amy is commonly taken for guardian in ſo. 
cage; but otherwiſe it is he who appears in Court for 
an infant who ſees any ation, and aids the infant in 
purſuit of his action: for to ſue, an infant may not 
make an attorney, but the Court will admit the next 
friend of the infant plaintiff; and a guardian for an in- 
fant defendant. 

If no guardian is appointed by the fatter, Oe. of an 
infant, the courſe of B. R. hath beeu uſed io allow one 
of the officers of the Court to be Proche.n Amy to the iu- 
fant to ſue. Terms de Ley, 2 Lil. Abr. 5 2. 

Procbeia Amy was never before the ſtatute Yom. 1, 
and was appointed in caſe of neceſlity, where an infant 
was to ſue his guardian, or the guardian would not e 


for him. 2 Ne. Ar. 997. FP 
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The plaintiff infant may ſe by guardian, er by Pro- 
chein -); and if the admiff. on is to ſue by Guardia 
when it hould be by Prechein Amy, it will be ane 
endugb, there being many precedents both ways: bat 
if he is ſued, it mult be by Guardian. Cro. Car. 88, 
115 Ilut. 02. 

I: an infant he eloign?d or citurbed by his guardian, 
or any other, fo that he cannot bring 2 as his Procllcin 
amy hall be admitted. Sat. 3 Ed. 1. c. 47. So generally, 
by fat. 13 Ed. 1. c. 15. Since theſe Aatate es the com- 
mon rule ſeem to have t een that the infant ſhall ſue by 
Prechein Amy, and defendant by Guardian. 

To conſlitute a PH Amy (or Cu ardian), the per- 
ſon intended, ho is ulual y ſome near relation, 5 
with, the infant hefore a [ud t his chambers; or 
elle a petition is preſented to the lage on bebalf of "th ie 
infar.t, ſtating the nature REA the action; or if he is de- 
ſendaut, that he is adv.ſtd, aud believes, he has a good 
deſence thereto; and praying in reſpect of his infancy, 
that the perſon intended may be : 109 ned him as his 
Procheia Amy, or Goardian, to profecuts or deſend the 
action. This petition ſhowd be .accompar'cd with an 
dreements ſignifying the aſſent of the. intended Pro. 
ehein A. 25, Or -Gu: irdian and an afidavit made by ſome 
tird perſon, that the petition and n were duly 
ſigned: On one or other of theſe groun 5 the judge will 
grant his Hat; upon which a rule or order is drawn up, 
with the Clerk of the Rules for the admiſfion of the Pro- 
chi Amy, or Guardian; wich admiſlion is either ſpe- 
cal, to e or 5 fend a particular action, or ge- 
neral, to prote r defend all actiors whatſoever : 
though it is la. 5. prone by the practice of the Court of 
Eeg's Bench, a ſpecis! bee cf a Guardian to 
appear in ore _caule, will ſerve for others. 1 Sa. 304, 5 
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P. O CHE AVOIDANCE, A Power to preſent 
a min ſſter to a church s ben it ſhall become void: as 
where one hath prefented a clerk to a church, and then 
grant: the nest Avoidance: to another, Ec. Sec titles 
46 . 22 3 Me 7 9 „ 

PO ANMA O, Proclamatio.] A notice pub- 
lily gl ven of any thing, whereof the King thinks fit to 
a erte his Subj: ts; and fo it is uſed in fat 7 K. 2. 
c. 6. See title Kiag V. 3. 

PrROCitamaTtion of Cours, Is uſed particularly 
in the b-» inning or caliing of a Court, and at the dif- 
ch4'2e #r 3djourving the ref; for the attendance of per- 
fons, and dipatch of banks, 

Before a Parliament was diffolved, it was anciently 
held, that public Prockamation was to be made, that it 
any pericu had any petition, he ſnould come in and be 
teard. Lex Conflrt: fa 156. See title Parliament. 

Proclamation is made in Courts Baron, for perſons to 
come in and claim vacant cops holds, of which the te- 
nants died ſeiſed fince the lit Courts; and the lord 
a} ſeiſe a copyho! d, if the heir come not in to be 

dritted on Proclamation, Cc. 1 Lev. 63. See title 
4 6 Ws 07d. 

2ROCLAMAT1ION OF ExtGrxTs. On awarding an 
Ar. gent, in order to outlawry, a writ of Proclamation 
ies to the Sheriff of the county where the party 
dwells, to make three Proclamations for the defendant to 
meld himſelf, or be outlawed. Sce ute Ola, Il. 

Vo, II. 


PRO CONFESSO: 


PrRocLaMATION OF A FIRE. When any fine f 
land 15 12 tied, Proclamation is folemnly made thereof 
in the Court of Common Pleas where levied, after en- 
grofling it; and tranſcripts are a'ſo ſept to the Juſtices 
of Aſliſe, and Jufticzs of the Peace of the count ty iu 
which the lands lie, to be openly Ar * cd there. 
Stat. 1 R. 3. c. 7. See title Fine of La 

PrOCLAMATION er NUSANCES, — * is 
to be made againit Nuſauces, and for the removal of 
them, Sc. Sat. 12 R. 2. c. 13. See title Nuance. 

PROSCrA MATION OF REBELLION ; Is a writ where- 
by 4 man not appearing upon a /abfcena, or an attach- 
ment in the Chancery, 15 de; puted and declared a rebel, 
if he render not himſelf by 2 day aſſigned, See titles 

Commiſſion of Rebellion; Chancery, 


Przoecr.a ATION of RecusanTts. A Proclamation: 


whereby Recuſants were heretofore convicted, on non- 
appearance at the aſſizes. See flats. 29 Eliz. c. 6: 
3 Jac, 1. c. 4, 5. and this D:&. title Papifts, 

PRO CONFESSO, Where a bill is exhibited in 
Chancery, to which the Cetendant appears, and 1s after. 
wards ia contempt for not anſwering; the matter con- 
tzined in the bill ſhall be taken as it avere cenfefſed by 
de fendant. Terms de Ley. 

If a bn fendant is in cuſtody for contempt in nct an- 
fyoring, on a Hadeas Corpus, which is granted by order of 
Come to bring him to the bar, the Court afli; zus him 

a day to anſwer; and the 75 ay being expired, and no an- 
e put in, a ſccond Labcas Corpus is, iſſued, and the 
party being brought into Court, a further day 1s afigned 5 
by which day, if he anſwer not, the bill on the plaintiff s 
motion ſnall be taken pro c, unleſs cauſe be ſhewed 
by a J2y; and for want of ſuch cauſe ſhewed on motion, 
the ſubſtance of the bill ſhall be decreed to the plaintiff, 
I. 1662. Alfo after a fovrth inſuſficiert anſwer, the 
matter of the bill, not tuTi-tently anſwered unto by the 
defendent, Mall be taken pro confuſe, and decreed ac- 


** * 
cordinagly. 


It in acy ſuit in equity any deſendant, againſt whom any 
proccls ſt.all iſſue, thal! not cauſe his appearance to be 
entered according to the rules of the Coert, in caſe ſuch 
proceis bad been ſerved, and affidavit ſhall be made, 
that ſuch defendant Is beyond the ſeas; or that, on in- 
quiry at his uſual place of abode, he could not be found, 
ſo as to be ſerved, and that there is juſt ground to be- 
love that ſuch d: fendart is gone out of the realm, or 
„ conds to avoid being ſerved; the Court may make an 
order, appointing the deſendant to appear at a day there- 
in to be named, and a copy of ſuch order ſhall, within 
fourteen days, be inierted in the Lenden GCaxnette, and 
publ. ſhed on ſome Lord's Day, after divine ſervice, in 
the pariſh church where the defendant made his uſual 
abede within thirty days next before his u ; and 
a-copy of fuch order mall be poſted up, viz. a copy of 
ſuch order mace in Chancery, Exchequer or Duchy 
Chamber, ſnall be poſted up at the Reyal Exchange ; 
and a copy of every ſoch order made in any of the 
Courts of Fquity of the counties palatine, or of * 
Boy reat Seſhons In a Ms am 8 Ap vp ia e ma 
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PRO CONFESSO. 


as the Court appoint, then, on proof, made of publi- 
cation of ſuch order as aforeſaid, the Court may order 
the plaintiff's bill to be taken pro con, and make ſuch 
decree as ſhall be juſt ; and the defendant's eſtate fall be 
ſequeſtered : and the Court may order the plaintiſf to be 
paid his demands out of the eſtate ſequeitered according 
to the decree; ſuch plaintiff giving ſecurity, to abide 
ſuch order touching the reſtitution of ſuch eltate, as the 
Court ſhall make on the defendant's appearance. But in 
calc the plaintiff re fuſe to give ſecurity, then the Court ſhall 
order the effects ſequeſtered to remain under the direc- 
tion of the Court, until the appearance of the defendant 
to defend ſuch ſuit.— Provided, that this act ſhall not 
affect perſons beyond the ſeas, unleſs affidavit be made 
of their being in Exgland within two years before the 
ful pana: nor extend to Courts having a limited joriſ- 
diction, unleſs oath be made of perſonal reſidence in ſuch ju- 
riſdiction one year before the /ubpezna. Stat. 5 G. 2. c. 25. 

It is not ſufficient on this ſtatute to make afiidavit, 
that the party making it was informed, and believes, 
that the defendants withdrew themſelves in order to avoid 
being ſerved with the proceſs of the Court. But it muſt 
be likewiſe ſworn by whom the deponent received ſuch 
information. Barr. 401. 

A defendant appeared, and ſtood out to a ſequeſtration, 
and afterwards, on getting time, put in an anſwer, which 
was reported inſufiicient in near twenty exceptions, and 
was ſerved with a /abpzra to make a better anſwer. The 
defendant put in another anſwer, alike inſufficient, It 
was inſiſted for the defendant, that the practice of taking 
bills pro cou/2/6 is not of long ſtanding, the ancient way 


being to put the plaintiff to make proof of the ſubſtance . 
of the bill; and that, in this caſe, taking all the bill pro 


rozif2fo, where part had been ſufficiently anſwered, ſeemed 
very ſtrange. But it was anſwered, that an inſufficient 
anſwer is as no anſwer, therefore the whole to be taken 
pro confi;jo ; and the Maſter of the Rolls decreed for the 
plaintiff ; but Lord Chancellor Kg, on an appeal, ſaid, 
he would conſider how matters ſtood at the time of ſuch 
decree, and that it was ſufficient that there then was an 
anſwer, and which the plaintiff had admitted to be ſo by 
ſuing his proceſs for a beiter; and that ſo to make the de- 
fendant confeſs the whole bill true, when by the Maſter's 
report (which was a record of the ſame Court) he had an- 
ſwered the greateſt part, and when the plaintiff himſelf 
had taken the firſt anſwer to be an anſwer in part by ſerv- 
ing the defendant with proceſs to put in a better, was 
againſt common ſenſe : and reverſed the former decree, 
2 P. Wins. 556. 
If, on demurrer to a bill in equity, the defendant obſti- 
nately inſiſts on his demurrer, and refuſes to anſwer, 
where the Court is of opinion, that ſufficient matter is 
alleged in the bill to oblige him to anſwer, and for the 
Court to proceed upon, the Court will decree the mat- 
ter of the plaintiff 's bill; for by the demurrer are 
confeſſed all matters of faQt that are alleged. Cur/. 
Canc. 209. See further, title Chancery, 

PROCTOR, Procurator.] He who undertakes to 
' manage another man's cauſe, in any Court of Civil or 
Eccleizaftical Law, for his fee: Qui aliena. negotia ge- 
reada ſaſcipit. A Proctor not to practiſe, if a Popiſh re- 
cuſaat. Stat. 3 Jac. 1. c. 5. But ſee title Papifts, Not 
to act as Juſtice of Peace, 5 Ce. 2. c. 18. See title 
Juſtices of the Peace III. 
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PkocTors or THE CLERGY, Procuratcres Cheri. 
They who are choſen and appointed to appear for 


- cathedral or other collegiate churches; as alſo for the 


common Clergy of every dioceſe, to fit in the Convo. 
cation-hovſe iu the time of Parliament. 

On every new Parliament the King directeth his writ 
to the Archbiſtop of each province, for the ſummonins 
of all Biſhops, Deans, Archdeacons, Sc. to the Convo. 
cation, and generally of all the Clergy of his province, 
aſſigning them the time and place in the writ; then the 
Archbithop of Canterbury, on his writ received, accord. 
ing to cuſtom directs his letters to the Biſhop of Londen, 
as his provincial Dean, firſt citing him peremptorily, and 
then willing him to cite in like manner all the Biſhops, 
Sc. and generally all the Clergy of his province, to the 
place, and againſt the day pretixed in the writ ; but di. 
recteth withal, that one Proctor be ſent for every cathe. 
dral or collegiate church, and two Proctors for the body 
of the inferior Clergy of each dioceſe; and by virtue of 
theſe letters authentically ſealed, the Biſhop of Lentz 
directs his like letters ſeverally to the Biſhop of every 
dioceſe of the province, citing them in like fort, nd 
willing them not only to appear, but alſo to admorij!/\ 
the Deans and come perſonally to appear; and 
the cathedral and collegiate churches, ard the common 
Clergy of the dioceſe, to ſend their Proctors to the place 
at the day appointed ; and alſo willeth them to certify to 
the Archbiſhop the names of every perſon ſo warned by 
them, in a ſchedule annexed to their letter certificatory : 
then the Biſhops procecd accordingly, and the cathed1al 
and collegiate churches, and the body of the Clergy 
make choice of their Proctors; which being done and 
certthed-to the Eilhop, he returneth all at the day, 
Covell. See title Con vocatien. 

PROCONSULES, A name applied to Juſtices in 
ey re, or Jaſticiarii errantes, in England. Covell. 

PROC URATIONS, Procuraticues.] Certain ſums of 
money which pariſh prieſts pay yearly to the Bithop or 
Archdeacon, ratione vitationis; formerly the viſitor de- 
manded a proportion of meat and drink for his refreſh» 
ment, when he came abroad to do his duty, and cxa- 
mine the ſtate of the church; afterwards tlieſe were 
turned into annual payments of a certain ſum, which is 
called a Procuration, being ſo much given to the viſitor, 
ad proecurandum cibum & potum. Ard complaints were 
often made of the exceſſive charges of the Procurations, 
which were prohibited by ſeveral councils and bulis; 
and that of Clement IV. is very particular, wherein men— 
tion is made that the Archdeacon of Richmond, viſiting 
the dioccle, travelled with one hundred and three hovies, 


twenty-one dogs, and three hawks, to the great oppict- | 


ſion of religious houſes, ec, 

A libel was brought in the Spiritual Court for Pro— 
curations by the Archdeacon of 1%, ſetting forth, that 
for ten or twenty years, Sc. there had been due and 
paid to him ſo much yearly by a Parſon and his prede- 
ceſſors; who ſuggeſted for a prohibition, that a duty 
had been payable, but deried the preſcription, and that 
the Eecle ſiaſtical Court cannot try preſcriptions ; but it 
was adjudged, that Procurations are payable of common 
right, as tithes are, and no action will lie for the fame at 
Common Law; if he had denied the quantum, then a 


prohibition might go. Rn. 360, See at. 34 & 35 
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Theſe are alſo called Proxies; and it is ſaid there are 
three ſorts of Procurations or Proxies; rations wifita- 
tionis, conſuetudinis, & pai z and that the firſt is of 
eccleſiaſtical cogmiance, but the two laſt are triable at 
law. Hardr. 180. 

PROCURATOR, One who hath a charge com- 
mitted to him by any perſon ; in which general ſignifi- 
cation it hath been applied to a vicar or lieutenant, who 
ads inſtead of another; and we read of Procuratcr regui, 
and Procurator reipublica, which is a public magiſtrate: 
alſo Proxies of Lords in Parliament are in our law books 
called Procnratores; the Biſhops are ſometimes termed 
Procuratores eccl;iarum z and the advocates of religious 
houſes, who » cre to ſolicit the intereits, and plead the 
cauſes, of the ſocieties, were denominated Procuratores 
ond fer; and from this word comes the common word 
Proctor. It is likewiſe uſed for him who gathers the 
fruits of a benefice for another man; and Procuracy is 
uled in fat. 3 R. 2. c. 3, for the writing or inflrument 
whereby he is auchoriſed. 

PROcURATORESS ECCU TSI Parocatal1s., The 
Churchwardens; ſo called becauſe they were to act as 
proxies and repreſentatives of the church, for the true 
honour and intereſt of it. Parach. Autig. 562. 

PROCURATORIUM, The procuratory, or inftru- 
ment by which any perſon or community did conſtitute 
or delegate their proctor or proctors, to repreſent them 
in any judicial Court or cauſe. 

PRODES HOMINES, A title often given in our 
old books to the Barons of the realm, or other military 
tenants, who were ſummoned to the King's Council; 
dijcreti & fideles (probi) homines, who, according to their 
prudence and knowledge, were to give their counſel and 
advice, 

_ PRODITORIE, Trea/onably.} The technical word in 
indictments for treaſon, when indictments were in Latin, 

PROFANENESS, Quas precul à fano.] A diſreſpect 
to the name of God, and to things and perſons conſe— 
crated to Him. Vocd's Ia. 396. 

Profaneneſs is puniſhable by ſtatute; as for reviling 
the Sacrament of the Lord's Supper, profanely uing 
the name of God in plays, Sc. Profaning the Lord's 
Day ; curſing and ſwearing, Sc. See flats. 1 Ed. 6. c. 1: 
1 Eliz.c. 1: 3 Fac. 1. c. 21: 1 Car. 1. c. 1: and this 
Dictionary, ticles Blaſphemy 3 Swearing 3 Sunday. 

PROFER, Prefrum, vel preferum, from the Fr. pro- 
ferer, i. e. producere.] The time appointed for the ac- 
counts of oftices in the Exchequer, which is twice in the 
year. Stat. 51 H. 3. f. 5. 

As to the Profers of Sheriffs, though the certain 
deb:t of the Sheriff could not be known before the finiſh- 
ing of his accounts; yet it ſeems there was anciently an 
eſiimate made of what his conſtant charge of the annual 
revenue amounted to, according to a medium, which 
was patd into the Exchequer at the return of the writ of 
ſummons of the Pipe; and the ſums ſo paid were and 
are to this day called Profer wicecom:tis ; but although 
theſe Profers are paid, if on the concluſion of the She- 
riff's accounts, and after allowances and diſcharges had 
by him, it appears that there is a ſurpluſage, or that he 
is charged with more than he could receive, he hath 
his Profers paid or allowed him again. Hale's Sher, dc- 
«art. 5 2. See title Shergf. 

15 


4 


| 


PK 0-2 


There is a writ % a!tornats wicecomitis fre frofro ſe- 
ciendo. Reg. Orig. 139. And we read of Profers in the 
fiat. 32 H. 8. c. 21; in which place Profer ſigniſies the 
offer and endeavour to proceed in an action. See Bree. 
c. 28: Flea, lib. 1. c. 38. 

PROFER THE HALF-MARE, To offer or tender 
the Half- mark. See title Haif-Mark, 

PROFERT IN CURIA. Where the plaintiff in an 
action declares on a deed, or the defendant pleads a duced, 
he mult do it with a Profert in curid, to the end that the 
other party may at his own charges have a copy ef it, 
and until then he is not obliged to anfwer it. 2 L... 
Abr. 382. And if a man pleads by virtue of an indent- 
ure, which is loſt, on affidavit made thereof, the Court 
will compel the plaintiff to ſhew the counterpart, that 
the defendant may plead thereto; or will graat an im- 
parlance. Cro. Zac. 429. 

When he who is party or privy in eſtate or imteref, or 


who juſtines in the right of him who is party or privy, 


pleads a deed; notwithſtanding the party privy claims 
but part of the original eſtate, yet he muſt ſhew the ori- 
ginal deed. But where a man is a ſtranger to a deed, 
and claims nothing in it, Sc. there he may plead the 
patent or deed, without a Præfet in curia, 10 Rep, 92, 93. 

A man may claim under a deed of uſes, without thew- 
ing it; becauſe the deed doth not belong to him, 
(though he claims by it,) but to the covenantees, and he 
hath no means to obtain it; and for that it is an eſtate 
executed by the ſtatute of uſes, ſo as the party is in by 
law, like to tenant in dower, or by ſtatute, Sc. who may 
have a rent-charge extended, and need not ſhew the 
deed, Cra. Car. 442. And in things executed, or eſlates 
determined, there need not be any Prefer: in curid. 
3 Lev. 204. 

No advantage or exceptions ſhall be taken for want 
of a Profert in curid ; but the Court ſhall give judgment 
according to the very right. of the cauſe, Without re- 
carding any ſuch omiſſion and deſect, except the tame 
be ſpecially and particularly ſet down, and fhewn tor 
caute of demurrer. Stat. 4 & 5 fun. c. 16. See title 
Amendment; and allo Deed IV; Menſtraus de fait; 
Oper, &c. 

PROFESSION, Pr:;7/7o.] Was uſed particularly for 
the entering into any religious order, Sc. This entering 
into religion, whereby a man was ſhut up from all the 
common offices of life, was termed a Civil Death, 
See 1 Comms. 132. 

PROFITS. A deviſe of the Profits of lands, is a 
deviſe of the land itſelf. Dyer 210. 

A huſband deviſeth the Vrofits of his lands to his wife, 
until his ſon came of age, this was held to be a deviſe of the 
lands until that time: though if the lands were deviſed 
to the ſon, and that his mother ſhould tzke the profits 
of it until he came of age, Tc. this would give the mother 
only an authority, not an interelt. 2 Leon. 221. 

By deviſe of Profits, the lands uſually paſs ; unlefs 
there are other words to ſhew the intention of the teſta- 
tor to be otherwiſe. Mer 753, 738: 2 Ne. Abr. 105 1. 
See title Ws, 

PROrITSs or Corrs. The Profits ariſing from the 
King's ordinary Courts of Juſtice make a branch of 
his revenue, And theſe conſiſt not omy in fines im- 
poſed upon offenders, ferfeitures of recognizances, and 
amercements levied on defaulters; but alſo in certain 
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fees due to the Crown in a variety of legal matters; as 
for ſetting the Great Seal to charters, original writs, 
and other forenſic proceedings, and for permitting fines 
to be levicd of lands in order to bat entails, or other- 
wiſe to inſure titles. As none of theſe can be done with- 


out the immediate intervention of the King, by himſelf or 


his officers, the law allows him certain perquiiices and 


Profits, as a recompence for the trouble he undertakes 


for the Public. Theſe, in proceis of time, have been 
almoſt all granted out to private pertons, or elſe appro- 
priated to certain particular uſes, So that, though cur 
law proceedings are ſtill loaded with their payment, very 
little of them is now returned into the King's Exche- 
quer; for part of whoſe royal maintenance they were 
originally intended. All future grants of them, how- 
ever, by fat. 1 Ann. ff. 2. c. 7, are to endure for no 
longer time than the lite of the Prince who grants em, 
1 Comm. c. 8. p. 289. | 


PROHIBITION, 


 _PRroni1B1T10.] A Writ to forbid any Court to proceed 
M any cauſe there depending, on ſuggeition that the cog- 


nizance thereof belongeth not to the Court. F. N. B. 39. 
But it is now moſt uſually taken for that writ which lieth 
for one whois impleaded in the Cort chriſtian, for a cauſe 
belonging to the temporal juriſdiction, or tae conulance 
of the King's Court; whereby as well the party and 


his counſel, as the Judge himſelf, and the Regiſtrar, are 


forbidden to proceed any further in that cauſe. Cowe!!. 

The Writ of Prohibition is the remedy provided by 
the Common Law, againſt the encroachment of juril- 
diction ; where one is called coram non juice, to unſwer 
in a Court that has no legal cognizance of a cauſe; Which 
is enumerated by Z/aci//ore among the grievances cog- 
nizable by che Cuurts of Common Law. See 3 Comm, 
cap. 7. 5 

As all external juriſdiction, whetber eccleſiaſtical or 
civil, is derived from the Crown, and the adminiſtration 
of juſtice is committed to a variety of Courts; hence it 
hath been the care of the Crown, that theſe Courts 
keep within the limits and bounds of the ſeyeral juril- 
ditions preſcribed them; for this purpoſe the writ of 


Prohibition was framed ; which iſſues out cf the ſupe- 


rior Court of Common Law to refrain inferior Courts, 
whether ſuch Courts be temporal, eccleſiattical, marn- 
time, military, Tc. on a ſuggeſtion that the cognizance 
of the matter belongs not to ſuch Courts; and in caſe 
they exceed their juriſdiction, the officer who executes 


the ſentence, and ia ſome caſes the Judge who gives it, 


are puniſhable in ſuch fuperior Courts, ſometimes at the 


- ſuit of the King, ſometimes at the ſuit of the party, 


ſometimes at the ſuit of both, according to the variety 
of the ca'e. 2 Iaſt. 601: F. N. B. 40: 12 Co. 6; 
1 And. 279: 2 For. 213: Skin. 628. 

The reaſon of Prohibitions in general is, that they 
preſerve the right of the King's Crown, and Courts, 
and the quiet of the Subject; that it is the wiſdom 
and policy of the Law, to ſuppuſe both beſt preſerved 
when every thing runs in its right channel, accord- 
ing to the original juriſdiction of every Court; as by 
the ſame reaſon that one might be allowed to en- 
croach, another might; which would produce noching 
but confuſion in the adaunifiration of jultice, eso. 


s Par, Ca. 63. 


— 


So that Prohibitions do not import that the ecclef.. 
aſtical or other inferior temporal C-urts are alia thay 
the King's Courts, but ſigniiy that the caule i drawn 
ad aliud examen than it ought to be; therefore it is al. 
ways faid in all Prohibitions, (be the Court ecc!-hafiica) 


or temporal to which it is awarded,) that the came i; 


drawn ed aliud examsn, contra coronam & dignitaten te- 
gram. 2 Int. 602: 1 Roll, Rep. 252: 3 Bag. 120; 
Paln. 297. f 


A Prohibition is a writ iſſuing, properly, out of the 
Court of King's Beach, being the King's prerogative 
writ; but, for the furtherance of jultice, it may now 
alſo be had, in ſome caſes, out of the Courts of Chancery, 
Common Pleas, or Exchequer ; lee p I.: It is directed 
to the Judge and parties of a ſuit in any inferior Court, 
commanding them to ceaſe from the pictecution'theregt, 
upon a ſuggeſtion that eicher the cauſe originally, or 
ſome collateral matter ariüng therein, does not belorg 
to that juriſdiction, but to the coguizance of ſome other 
Court, Tais wru may iſtue cither to inferior Courts of 
Common Law; as, to the Cougts of the Countios-paia- 
tine or principality of Zales, ii they hold piea of land 
or other matters not lying within their reſpective tran- 
chiſes ; to the County Cuurts, or Courts Baton, where 
they attempt to hold plea of any matter of the value of 
407: or it may be directed to the Courts-chriflian, the 
Univerlity Courts, the Court of Chivalcy, or the Court 
of Admiralty, where they concern themielves with any 
matter not within their jariſdiction; as it the fi ſhuald 
attempt to try the validity of a cvitom pleaded, or t.e 
latter a contract made, or to be ex cuted, within this 
kingdom. Or it, in handling of matters clearly within 
taeir cognizunce, they tranſgreſs the bounds preſcribed 
to them by the Jaws of Eug/and; as where they require 
two witneſſes to prove the payment of a legacy, a re. 
leaſe of tithes, or the like; in ſuch caſes alto a I'ruhi- 
bition will be awarded. For, a+ the fact of ſigniag a 
releaſe, or of actual payment, is not properly a ſpiritual 
queition, but only allowed to be decided in thole Courts, 
becauſe incident or acceſſary to ſome original queition 
clearly within their juriſdiction, it ought, therefore, 
where the two laws differ, to be decided, not according 
to the ſpiritual, but the temporal law ; eiſe the {ame 
queſtion might be determined different ways, according 
to the Court in which the ſuit is depending: an impro- 
priety, whica no wiſe government can or ought to en— 
dure, and which is therefore a ground of Prohibition, 
And if either the Judge or the party ſhall proceed after 
ſuch Prohibition, an attachment may be had again 
them, to puniſh them for the contempt, at the diſcretion 
of the Court that awarded id; and an action will lie 
againſt them, to repair the party injured in damages. 
3 Comms. c. 7. p. 112, 113. 

So long as the idea continued among the Clergy, that 
the Eccleſiaſtical State was wholly independent of che 
civil, great ſtruggles were conſtantly maintained betv/ye' 
the temporal Courts and the ſpiritual, concerning the 
writ of Prohibition and the proper objects of it; even 
from the time of the conſtitutions of Clarendon, made in 
oppo ſition to the claims of Archbilhop B:cert in 10 KF. 2, 
to the time of exhibiting certain articles of compleint t 
the King by Archbiſhop Banco in 3 Fac. 1, on behalf of 
the Eccleſiaſtical Courts; from which, aud from the an- 
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ſrers to them ſigned by all the Judges of 1/:/minfer- 
Hall, much may be collected, concerning the realons of 
giauting and methods of proceeding upon, Prohibitious. 
dee 2 Injt. 601—018, 


I. What Courts may grant a Prohibition; and avhe- 
ther the granting it be diſcretienary, or ex de 
bito juititiæ. 

II. Lo have a Right to, and may demand, and join 
in a Prohibiticn. 

III. Of the Suggeton for, and Manner of ebtaining a 
Probibitias; and ihe Deciſion of the Court 
there 05, 

IV. In what Cajes it may be granted, to inferior 
Temperal Ceuurts, or Juriſdictions ; ana at what 
Time. 

V. In what Caſes to the Spiritual Courts; and at 
awhat 7 ime. 


I. Tur Superior Courts of 1P:72::infer, having a ſu- 
perinterdency over all Inferior Courts, may in all caſes 
of innovation, Sc. award a Prohibition; in this the 
power of the Court of B. R. has never been doubred, 
being the Superior Common Law Court in the kingdom. 
F. MN B. 53: 41. 51.- 

Alſo the Court of Chancery may award 1 Prohibition; 
which may iſtue as well in vacation as in term time, but 
ſac) writ is returnable into B R or C. B. Bro. Prehi- 
tion, pl. G: 4 Inst. 81: 1 P. Wins. 43, 476. 

If one be ſued in an inferior Court for a matter out of 
the juriſdiction, the defendant may cither have a Proht- 
bition from one of the Common Law Courts of V 
minfer-Halil ; or in regard this may happen in vacation, 
whea only the Chancery 15 open, he may move that 
Court for a Prohibition; but then it muſt appear by 
oath, that the fact did ariſe out of the juriſdiction, and 
that the defendant tendered a foreign plea, which was 
refaſed ; and if a Prohibition has been granted cut of 
Chancery ;7mprovice, and without theſe circumBfiarces at- 
tending it, the Court will grant a /per/edeas thereto. 
1 P. Wizs. 476. 

As the juriſdiction of the Court of C. B. is founded on 
original writs iſluing out of Chancery, it hath been 
Coubted, whether this Court could, without writ or plea 
depending, award a Prohibition; but this point has 
been determined, vs, that this Court may on a ſuggel- 
ion grant Prohibitions, to keep as well 'Temporal - as 
Ecclefiallical Courts within their juriſdictions, and that 
without any original writ or plea depending; the Com- 
mon Law being, in theſe caſes, a Prohibition of itſelf, 
aud ſtanding inſtead of an original, Bro, Prohibition, 


$1 6: Ney 153: 12 Co. 58, 108: Bro. Cenſultat. on, 


pl..33 4 4%. 99: 2 Brownl. 17. 

Accordingly it hath been adjudged, that a Prohi- 
bition ought to be granted by C. B. to the Ceurt of De- 
legates, for ſuing there. to avoid the inſtitution of a 
clerk to a church in Lancaſbire, after inductioa; though 
the erare impedit for the church could not be brovght in 
CB, but owly in the county of Lancaſter; becauie the 
title of the advowſon was rot quetticoned by this Prohi— 
brio1, but the intruſion on the Common Law, of which 
this Court has ſpecial care, Meer 861: 2 Rel, Ar. 317: 
heb. 15. 


But as to the Courts of B. R. and C. B. this differ- 
ence hath been made, That in the firſt of thoſe Courts a 
Prohib tion may be awarded on a bare ſurmiſe, without 
any ſuggeſtion on record; and ſuch writ is only in na- 
ture of a commiſſion probibitory, which is diſcontinued 
by demiſe of the King; but that as to a Prohibition 
iſſuing out of C. B. the ſuggeſtion muſt be on record, 
therefore is conſidered as the ſuit of the party, and in 
which he may be nonſuited, and is not diſcontinued by 
demiſe of the King. Ney 77: Paim. 422: Latch. 114. 
Yet, il infifled on, a proeiccution cannot be moved tor in 
B. K. till the ſuggeſtion be entered on the roll. And 
indeed it is the conſtant practice, to enter the ſuggeſtion 
on the roll, and to leave a copy thereof wich the clerk of 
the papers, previous to the motion, See 1 Salk. 136. 

If the King's farmer, or copyholder of the King's 
manor, be fu:d in the Eccichiaftical Court for tithes, on 
a ſuggellion in the Court of Exchequer that he pre- 
ſcribes to pay a certain x. in liew of tithes, he ſhall 
have a Prohibition, and fu-t. n , fall be tried there. 
Palm. 5 235: Lane 39: 1 Rell Abr. 539. 

The Grand Seſtons of Nb Mus may fend a Pro- 
hibitioo, and write to the Spirituz] Courts there. 1 84 92. 
but for this ſee Cro. Car. 341: 1 Jen. 330: Paugh. 411. 

It is laid down, that thouph a ju mile be a matter of 
fact. and triable by a Jury, vet it is in the diſcretion of 
the Cuurt to deny a Piohididion, when it appears to them 
tnat the ſurmiſe is not true. H. 07. | 

Bu: it hath been held, that awarding a Prohibition is 
a matter diſcretionary ; that is, that from the circume 
ſtances of the cafe, the ſuperior Courts are at liberty to 
exerciſe a legal diſcretion thereig; but not an arbitrary 
one in refuling Prohibition, where in tuch like cafes 
they have been granted, or where by Law they ought to 
be granted. Finch. 78. 

It hath been determined in the Houſe of Lords, that 
no wii: cf error will ie cn the refuſal of a Prohibition; 
but when a confſultation is aua ded, it is within an ico 
corfederatim oft, and then a writ cf error will lie. 1 Ld. 
Razm, 545 

If the maſter of a ſhip ſucs in the Admiralty for his 


wares, and a Prohibition is moved for, on à ſuggeſtion” 


that the conttact was mace ou land, and the Court is of 
pinion that a Prohibition ought to be granted; in this 
caſe they will not compel the party to find ſpecial bail to 
the action in the Court above. Sa 33: Carib. 518: 
Cum. 74: 1 Ld. Ran. 576. 

It there is judgment againſt a ſtmorid, who by th 
aſſent of parties is to continue for a cerin time on the 
bene ce, and who at the expiration of the time refuses to 
remove, but commits waſte, a Prohibition to ſtay waſte 
may be had by the patron, incumb.nt, or any ether per- 
ſon, becauſe taat is the King's wit ; and any ore may pray 
a Prohibition for the King, ard it is grantable ex oef iro 
Jrflitie, and not in the diſcretion c: the Cuurt, 1 S.d. 
65: Hb. 247. 

II. Tue Kix s may fue for 2 Proakivition, though the 
plea in the Spiritual Court he between two common 
perſons; becauſe the {uit is in cerog ien of his Crewn 
and dig nity. F. N. B. 30. 

If the Eccleſiaſtical Court hold plea of any matter 
which belor gs not to their jurtioiction, it has been al- 
ready ſtated, that, on inforniation thereof to the king's 
Courts, a Prohibition will ide. 2 1. 607, Aud if a 

man 
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man libels in the Spiritual Court for a matter which 
does not appertain to that Court, but to the Common 
Law, as a matter of frank-tenement; yet he himſelf, 
againſt his own ſuit, may pray a Prohibition, and have it. 
2 Roll. Abr. 312: 1 Leon. 130: Gould). 149: 12 Co. 56. 

So, waere the plaintiff in the Spiritual. Caurt brought 
a Prohibition to ſtay his own ſuit there, for that he 
fuing for tithes by virtue of a leaſe made by the vicar of 
A. for three years, the cefendant claimed to be diſcharged 
of tithes by a former leaſe and compolition by deed ; 
and in this caſe it was held, that the plaintiff himſe!f 
may have a Prohibition to ſtay the ſuit; for the eccle- 
ſiaſtical Judges are not to meddle with the trial of leales 
or real contracts, though they have juriſdiction of the 
original cauſe, (viz. the tithes) ; for the leaſe is in the 
realty, and is not merely necidental; and it makes no 
difference, that the plaintiff brings Prohibition to flay 


his own ſuit; for if the 'Temporal Court has knowledge | 


by any means, that the Spiritual Court medeles with 


temporal trials, a Prohibition ouglit to be awarded. 


Cro, Fac. 251 : 2 Bull. 283: Litt, Rep. 20. | 

It a vicar ſues a pariſhioner for tithes in the Spiritual 
Court, and the parica appropriate appears there pro in- 
terefe ſuo, and prays a Prohibition, it ſhall be granted. 

2 Rol. Abr. 312: Cre. Elix. 251 : Kew. 110. 
Il leſſee for years is ſued in the Spiritual Court for 
tithes, he in reverſion may have a Prohibition. Moor 
915: Cro. Eliz. 55. 

But no man is entitled to a Prohibition, unleſs he is 
in danger of being ivjured by ſome fuit actually depend- 
ing ; therefore, on a petition to the Archbiſhop, or other 
Eccleſiaſtical Judge, no Prohibition lies. March 22, 45. 
A Prohibition q:-7a timet does not lie. Allen 56. 

If ſeveral libels are exhibited againſt 4. and B. in a 
matter in which the Court hath not conuſance, 4. and 
B. canot join in a Prohibition; ſo if the griefs be ſe- 
veral, as ſome books ſay. Nez 131: 1 Leon. 286: Cro. 
Car. 129. 

But where the vicar of A. libelled ſeveral perſons ſe- 
verally for tithes, who joined in a Prohibition, ſuggeſting 
a modus; though the Court held in this caſe, that the 
Prohibition was not regularly brought, being in all their 
names, when there were ſeveral libels; yet inaſmuch as 
this was on a cuſtom, and matter triable at Common 
Law, in which the Ecclefiaſtical Court was properly 


prohibited, though not in exact form, they refuſed to 


award a conſultation ; but directed that the parties ſhould 
put in ſeveral declarations, as if there had been ſeveral 
Prohibitions. Zelv. 128-9: Owen 13. 

So if A. libels againſt B. and C. for defamation, and 
they ſue a Prohibition, they ſhall join in attachment on 
it; and it is no objection to ſay, that the defamation was 
ſeveral. 1 Ld. Raym. 127; and ſee 1 Vent. 266: Raym. 
425 : Comb, 448. | 

Where two or more are allowed to join in a Prohi- 
bition; and one dies, the writ ſhall not abate ; becauſe 
nothing is to be recovercd ; they are only to be dil- 
charged. Owen 13. | 


III. Tar rar Ty aggrievedin the Court below applies 
to the ſuperior Court, ſetting forth, in a ſuggeſtion upon 
record, the nature and cauſe of his complaint, in being 
drawn ad aliud examen, by a juriſdiction or manner of 
proceſs diſallowed by the laws of the kingdom : upon 
which, if the matter alledged appears to the Court to 


— 


be ſufficient, the writ of Prohibition immediately iſſues; 
cammanding the judge not to hold, and the party not 
to proſecute, the plea. 

But ſometimes the point may be too nice and doubt. 
ful to be decided merely upon a motion: and then, fu, 
the more ſolemn determination of the queſtion, the 


party applying for the Prohibition is directed by the 


Court to declare in Prohibition; that is, to proſecute an 
action, by filing a declaration, ayainit the other, upon 


a ſuppoſition or fiction (which is not traverſable) that le 


has proceeded in the ſuit below, notwithſtanding the 
writ of Prohibition. And if, upon demurrer and argu— 
ment, the Court ſhall finally be of opinion, that the 


matter ſuggeſted is a good and ſufticient ground of Pro- 


hibition in point of law, then judgment with nomina 
damages ſhall be given for the party complaining, and 
the defendant, and alſo the inferior Court, ſhall be pro. 
hibited from proceeding any farther. On the other 
hand, if the ſuperior Court ſhall think it no competent 
ground for reſtraining the inferior juriſdiction, then 


judgment ſhall be given againſt him who applied for the 


Prohibition in the Court above, and a writ of co2///:. 
ation (hall be awarded; ſo called, becauſe, upon dali— 
beration and conſultation had, the Judges find the Probi. 
bition to be ill founded, and theretore by this writ they 
return the cauſe to its original juriſdiction, to be there 
determined, in the inferior Court. 3 Comm. c. 7. 

Leave to declare in Prohibition will be granted only 
when the Court inclines to prohibit, not when it inclines 
to the contrary. 1 Black. Rep. 81: Dog, 620 (528).— 
The party applying for a Prohibition has no right to 
inſiſt on declaring, when the Court is ſatisfied that his 
application is groundleſs; but the defendant in Prohi— 
bition may, when the opinion of the Court is agajult 
him. 1 Burr. 198. 

Even in ordinary caſes, the writ of Prohibition is not 
abſolutely final and concluſive. For, though the ground 
be a proper one in point of law, for granting the Proni- 


bition, yet, if the fact that gave riſe to it de after sand; 


falfified, the cauſe ſhall be remanded to the prior juril- 
diction. If, for inſtance, a cuſtom be pleaded in the 
Spiritual Court, a Prohibition ought to go, becauie 
that Court has no authority to try it; but, if the tact of 


ſuch a cuſtom be brought to a competent trial, and 


be there found falſe, a writ of conlultation will be 
granted. For this purpoſe the party prohibited may 
appear to the Prohibition, and take a declaration, ( vhich 
maſt always purſue the ſuggeſtion,) and ſo plead to iſſue 
upon it; denying the contempt, and traverſing the cul- 
tom upon which the Prohibition was grounded: and, it 
that iſſue be found for the defendant, he ſhall then have 
a writ of conſulta. ion. ; 

The writ of conſultation may alſo be, and is fre- 
quently, granted by the Court without any action 
brought; when, after a Prohibition iſſued, upon more 
mature conlideration the Court are of opinion that the 
matter ſuggeſted is not a good and ſathcient ground to 
{top the proceedings below. 3 Comm. c. 7. 

Where the matter ſuggeſted for a Prohibition appears 
on the face of the libel, to be out of the juriſdliction ci 
the Inferior Court, an aftidavit of the truth of the ſug— 
geſtion, is never inſiſted on; but if it does not appear on 
the face of the libel, or if a Prohibition is moved for, for 


more than appears on the face of the libel, to be out of 
| their 


witne; 
where 
that i; 
ſuch |} 
have 
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9: 1 P. Wis, 65, 477 : Aadr. 304- 

The ſuggeſtion in the Temporal Courts may be tra- 
verſed. 2 1njt. 611: 2 Co. 44: Moor 525. 
On a rule to ſhew cauſe, why a Prohibition ſhould not 
be granted, to ſtay a ſuit in the Court of the Archdea- 
con of Litchfield, againſt one for not going to church, 
nor receiving the ſacrament- thrice a year, on ſug- 
geſtion of the ſtatute of Elz. and Toleration Act, and 
then qualifying himſelf within the act, and alledging, 
that he pleaded it below, and they refuſed to receive his 
plea; cauſe was ſhewn, that this fact was falſe, and that 


the plaintiiF was not a Diſſenter, nor had qualified him- 


ſelf at ſupra, and that there was no afñdavit of the fact 
by the plaintiff; by which means any perſon might come 
and ſuggeſt a falſe fact, and ouſt the Spiritual Court of 
their juriſdiction; which the Court admitted, therefore 
for want of ſach atlidavit the rule was diſcharged, 1 £9. 
Raym, 1211. 

If a plea to an inferior juriſdiction be properly ten- 
dered, which they refuſe, though this be a good cauſe for 
a Prohibition, yet an adavit muſt be made of the 
refuſal. SI in. 20: Hurd. 406: 3 Keb. 217. 3 

A motion was made for a Prohibition to the Eccle- 
ſiaſtical Court of London, for calling a woman whore, on 
a ſaggeſtion that the words were actionable there by the 
culiom of the place; but the Court would not grant a 
Prohibition without oath made, that if any ſuch words 
were ſpoken, it was in Lenden, and not elſewhere. 
4 Med. 367. ; 

On a libel for calling the plaintiff old thief and old 
whore; the defendant ſaggelted for a Prohibition, that if 
any ſuch words were ſpoken, they were ſpoken at the 
ſame time; bat this ſuggeſtion was held ill, becauſe the 
words ought to have been fully confeſſed. 1 Vent. 10. 

By flat. 2 & 3 Ed G. c. 13; it is enacted, That if, 
in caſes of ſuits in the Eccleſiaſtical Court for Tithes, 
any party ſue for any Prohibition, that then the ſame 
party, before any Prohibition ſhall be granted, ſhall 
bring and deliver to the hands of ſome of the Judges of 
the ſame Court, where fach party demanded Prohibi— 
tion, the very true copy of the libel depending in the 
Eceleſiaſtical Court, concerning the matter where the 
party demandeth Prohibition, labſcribed with the hand 
of the ſame party; ard under the copy of the libel ſhall 
be written the ſagocition, where fore the party demanceth 
the Prohibition; and in caſe the ſuggeſtion, by two 
witneſſes at the leat, be not proved true, in the Court 
where the Prohibition ſaall be granted, then the party, 
that is hindered of his tuit in the Eccleſiaſtical Court oy 
ſuch Prohibition, ſhall, on his' requeſt, without delay 
have a conſultation granted in the ſame caſe, in the 
Court where the Prohibition was granted; and ſhall re- 
cover double colts and damages againſt the party that 
ſo purſued the Prohibition; the cofts and damages to be 
aſfeſſed by the Court where the conſultation ſhall be 
granted; for which coſts and damages the party to 
whom they ſhall be awarded may have an action of 
debt by bill, plaint, or information, in any Court of 
Record, See fats. 27 II. 8. c. 20: 32 H. 8. c.7.'t 

which this act reſers. 

In the conſtruction of the above-mentioned ſtatute the 
folowing opinions have been holden. 


their juriſdiction, there ought to be an afidavit. 2 Salk, | 


— 


} 


— 


g 


PROHIBITION III. 


That this ſtatute, referring to fats. 27 H. 8. c. 20; 
32 H. 8. c. 7; which extend to tithes and offerings ge- 
nerally, all ſuch tithes and church duties as are men- 
tioned in thoſe ſtatutes are as much within this act as if 
particularly enumerated. 2 IA. 662: Dyer 170. 6. 

T herefere it extends to Prohibitions to ſuits of ſmall 
tithes as well as great. r. 102: 2 Ld. Raym. 1172. 

SO it hath been adjudged, that the ſuggeſtion of a A- 
dis decimaudi ought to be proved within fix months, be- 
ing within the act. Ney 148: TZelv. 104. 

do wherz one, who was ſued for tithe of hay in the 
Spiritual Court, ſuggeſted for a Prohibition, that he was 
to pay ſo much on an arbitrament; and it was held, that 
this ſuggeſtion ought to be proved, as well as one made 
of a modus decimandi: fo on a ſuggetiion on the fat. 31 
H. 8. c. 13. $ 21, that lands are tithe-freez becauſe the 
clauſe requiring the proof of a ſuggeſtion, is general, 
and not limited to real compoiition. 1 Roll. Ng 55. 

So on a ſuggeſtion, that the ſuit in the Spiritual Court 
was for tithes of heath and barren ground improved, 
within ſeven years after the improvement, contrary to 
the ſtatute; in this cate proof of the ſuggeſtion within fix 
months was held neceiſary. 1 Jen. 231: Cro. Car. 208. 

But it hath been held, that there needs no proof of 
the ſuggeſtion where the ſuit is for tithes contrary to 
common right, or where the contract of the party is 
ſuggeſted. Cœnib. 147. 

It. hath been held, that the ſuggeſtion need not be 
proved ſtrictly, nor with preciſe certainty as to all its 
circumſtances; but that if it be proved in ſubſtance, or 
in ſuch a manner as to ſhew that the Eccleſiaſtical Court 
has not juriſdiction, it is ſufficient, 
Moor 911. 

The ſuggeſtion muſt be proved by honeſt and ſuZcient 
witneſſes, which is required by the expreſs words cf the 
ſtatute; therefore the teſtimony of one attainted of 
felony, excommunicated or convicted of recuſancy, is, 
as in other caſes, to be rejected. 2 BA. 154. 

But it hath been held, that perſons, ſuch as pariſhionere, 
Sc. who may not be ſufficient and able witneſſes at a 
trial at Law, may notwithſtanding be ſufficient witneſſes 
to prove the ſuggeſtion; the chief intent of the Rarute 
being to prevent vexatious ſuggeſtions; allo it hath been 
held, that after the admitting and rec Yong the provi of 
the ſuggeſitcn, rothing is to be objeRed againſt the per- 
ſons of the evidence. Mich. 27 Car. 2. in C. B. 

If a ſuggeſtion conſfills of two parts, it is ſaid to be 
ſuficient to produce one witneſs to one, and another to 
another. 1 /7:nt. 107. 

It hath been held, that the ſix months, for proof of 
the furmiſs, ſtall be accounted acccrding to the calendar; 
for that this being a computation which concerns the 
church, it is but reaſonable that it ſhould be done ac- 
cording to the computation uſed ia the Eecleſiaſtical 
Law. 6.197: Lit. Rep. 19: 2 Mod. 58. 

It is ſaid, that the time of fix months, given by the 
ſtatute to prove the ſuggeſtion, oupht to be intended fix 
months in term time, and that the vacation ſhould be 
no part of the time; but this hath been ſince adjudged 


1 


otherwiſe, and that the time mall commerce from the 
% of the writ of Prohibition, and not from the time 


Cro. Elix. 730: 
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PROHIBITION II. iv. 


Tf the ſerm'ſe be proved before one of the Judges 
within th: ux months, although it be not recorded til! 
aſter tte fix morths by the Court, it is well enough. 
Nez 30. It mult be entered in the office. 2 Shox, 308. 

it hath been held, that proof whica is not ſutficicut, 
may be ſupplied by better proof within the fx months, 
but not after. Litt. Rep. 155. 

The party, on failure of proof of the ſuggeſtion, ſhall 
not ouly have double coſls ard damages, but zlfo his 
colts and damages in the action he brings for recovery 
of them, Bendl. 143. See flat. 8 G. 3. c. 11. 533 
and this Dictionary, title Cs. | | 

But if the Pronibition be grounded partly on 2 medas, 
which needs no proof, and partly on the contract of the 
#2) 7p which dota need proof, there ought not to be dou- 

le colts; for mixing the contract with the manner of 
tithing privileges the whole, Prowl. gg : Yelv. 119. 

So, where for a variance between the libel and lug-— 


geſtion, a ccnſultation was awarded, and double colts - 


adjudged to the defendant ; this was held to be error by 
the very letter of the ſtatute, which gives double coſts only 
for want of proving the ſuggeſtion, and for no other 
cauſe, 1b. 79, 80. | 

So, where a Prohibition was obtained, on a ſuggeſtion 
which was rot proved within the fix months, in which the 
defendant tœok iſſue with the plaintiff, which was found 
for the plaivtiiF; in this caſe it was reſolved, that the 
defendant ſhould not have double coſts for want of the 
ſuggeſtion's being proved; for the flatute is, that he ſhall 
have a conſultation and double coſts; but in this caſe he 
could not have a conſultation, the matter in iſſue being 
found againſt him; but ought to have prayed a conſult- 
ation on the ſuggeſtion rot being proved, and then 
ſhould have had his double cofts. Latch. 140. 

The ſurmiſe or ſuggeſtion may be brought in by attor- 
ney, and need not be in proper perſon. 1 Leen. 286. 

A Prohibition is not to be grantedt he laſt day of term; 
but on motion a rule may be obtained to ſtay proceedings 
till the epſoing term. Latch. 7: 2 Roll. Rep. 456. 

By flat. 50 E. 3. c. 4, no Prohibition ſhall go after a 
conſultation; unleſs the libel be enlarged, or otherwiſe 
changed. And therefore, regularly, where a corfultation 
is awarded upon the merits, the party ſhall not have ano- 
ther Prohibition on the ſame ſuggeſtion. But if a con- 
ſultation is awarded, for want ot form in the ſuggeſtion 
or proceeding thereon, another Prohibition may te el- 
lowed; or it a conſultstion goes for a ccllatera} matter, 
as if the plaintiff is nonſuited. So if a conſultation goes, 
and the party againſt whom it is granted, appeals, the 

appellee may have a Prohibition, though the appellants 
cannot So, if after confultation the plaintiit pleads the 
ame matter (which was ſuggeſled and found againſt him 
at Common Law) in the Spiritual Court, which is accepted, 
and proceeds there fortrial, the former defendant may have 
a new Prohibition, See Com Dig. title Prohibition (K. 3), 


A Suggeftion for Prohibition begins thus; 

Be IT REME!1BERED, That on, & c. comes before our 
Lord the King ot Weſtminſter, C. D in his profer prr/on, 
aud gives this Court here ie under/iand and be informed, 
T hat whereas A. B. Sc (ſetting focth the complaint and 
proceeding in the other Court,] contrary to the laws 
and cuftoms of the Kingdom 5 Fherefore the aid C . znpicr ing 
the aid of this Honourable Court, before the King himfeif, 
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praveth ta be relie ved, and that he may have hi; N. eſt, 
c, of Prohi6 ion, direded t9 e Jaage of the ai Court, 
Kc. 10 prohibit him and them from taking any fur boy die. 
aizance of” the ſaid pica before them, touching of cent 7 
the fremijes: And it is grented him according, &c, 
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The common form of a Prohibition runs thus: 

Grorct, &c. To A. B. Cc. Creeting. He prebikit 
von, that yeu held not plea in e Court, &C. of, &c, aubernf 
C. D. complains, that E. F. draws Lim into flea Letofe 
you, & o. And to the party. hitaſelf; Ve prolibit or for. 
bid you E. F. that you foliow not the plea in the Cir: of, 
&c. wheresf C. D. complains, that you wraw bin inte 5e 
Court, &c. | 


of 


IV. APronintiTiION Coth lie as well to a Tempera 
Court as to the Spiritual; Court of Admiralty, or other 
Court, whoſe proceedings are different from theſe in 
the Superior Courts of Common Law ; if ſuch Tempera! 
Court exceed the bourds of its juriſdiction, or take coo. 
nizance of matters not arifing within its jurildctlon. 
F. N. B. 45: 2 Id. 229, 243, GOL ; 2 Noll. Rep. 379: 
1 Roll. Rep. 25 2. 

A Prohibition lies to a Court of Appeal, u here it ab- 
pears they have no juriſdiction over the ſubjeet; even af. 
ter they have remitted the ſuit to the Count below, and 
awarded cots againſt the appellant, and though the party 
applying for the Prohibition be the appellant. 1 T. 
552. See foft. V. and Com. Dig. title Probibitien D. as 
to the time when a Prohibition mall be granted. 

If treſpaſs xi & armis be brought in the County. 
court, a Prohibition hes to the plaintiff, F. N. B. 47. 

So if one ſueth another in a Court-Baron or ether 
Court, which is not a Court of Record, for charters con. 
cerning inheritance cr irechuld, he ſhall have a Probi. 
bition. F. N. B. 47. 

A perſon having obtained judgment in B. R. for his 
debt and damages, brought action for recovery of tem 
againſt the bail in the Court of the The of Long, in 
which action the party was taken on a capias, and wis 
reſcucd, after which the plainuft brought his action 3 
the caſe in that Court for the reſcue; and all this appear- 
ing to the Court of B. R. they granted a Prohibidon. 
1 Rel. Rep. 54. 

So where an action of debt was brought in the f- 
/oalſea, on a judgment in B. R. a Prohibition was 
granted. 2 Salt. 439. | 185 
A ſuit was ſurmiſed to be before the Lord Prefident 
of the Marches, for an office, between the grantee ot the 
Lord Preſident and a ſtranger, wherein the only queſtion 
would be, whether the grant of that office belonged to 
the Lord Preſident; and, becaute in this caſe he would 
be as it were both judge and party, a Pichibizion was 
granted. 1 Keb. 648. 

If there be one entire contract above 40s. and a man 
ſues for it in a Court Baron, ſevering it 1ato ſmall furs 
under 40% a Prohibition ſhall be granted, becauſe this 
is done to defraud the Court of the king. 19 Hen. 6.51: 
2 Rel. Abr. 280: F. N. B. 46. 

An action was brought in the Hundred Court for 4085. 
in which the plaintiff confelſed that he was ſatisted 
one filling, which being done with an intent to give 
that Court juriſdiction, and to defraud the ſuperior 
Courts, a Proiubition was granted. Palin. 50.4. 
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PROHIBITION VV. v. 


If chere be ſeveral contracts between 4 and B. at 
ſeveral times for divers ſums, each under 40s. but 


amounting in the whole to a ſum ſufficient to entitle the 


ſuperior Court to a juriſdiction, they ſhall be ſued for in 
ſuch ſuperior, and not in an inferior Court, which is not 
of record. 1 Vent. 65. 

So in a Prohibition to the Court of the Honour of 
Fy:, where the caſe was; one contrafied with another 
for divers parcels of malt, the money to be paid for 
eacii parcel being under 405. he levied divers plaints 
thereupon in the ſaid Court; wherefore the Court 
of K. B. granted a Prohibition; becauſe though there be 
ſe veral contracts, yet as the plaintiff might have joined 
them all in one action, he orght to have fo done, and 
ſued in B. R; and not put the defendant to unneceſſary 
vexation; any more than he can ſplic an entire debt into 
divers, to give the inferior Court juriſdiction i fraudem 
legit. 1 Vent. 73: 2 Keb. 617: 1 Show, 11. 

It is laid down by Coke, and admitted in a variety of 
caſes, that no inferior Court can hold plea cf any tranſi- 
tory action, if not made within the juriſdigtion, and that 
the cauſe of action mutt be alleged to ariſe within ſuch 
juriſdiction. 2 I. 231: 1 Sund. 74: 2 Jen. 230: 
1 Show. 10: and fee titles Courts ; County Court. | 

Therefore, in an action on a promiſe in an inferior 
Court, not only the promiſe, but the conſideration mult 
be alleged to ariſe within the inferior juriſdiction, and 
mutt be ſo proved on the trial. 1 Rol. Abr. 545. 

But if the plaintiff had ſhewn that the money had 
been leat within the juriſdiction of the Court, or if it had 
been for goods there ſold, the plaintiff would have had 
no need to ſay, that the defendant aſſumed to pay within 
the juriſdiction; becauſe the law creates the promiſe 
on the creation of the debt, which debt being within the 
juriſdiction, the promiſe ſhall be intended there alſo, 
Ld. Raym. 211. 

In all caſes where inferior Courts aſſume a juriſ- 
dict ion, or hold plea of a matter not ariſing within their 
limits, the party hath his remedy, and may ſtay thetr 
proceedings by Prohibition; but ſuch Prohibition can 
only regularly be obtained by its appearing, on oath 
made, that the fact did ariſe out of the juriſdiction, and 
that the defendant tendered a foreign plea, which was 
refuſed. 6 Med, 140; Carth, 402: 4 Salk, 201: 1. 
Vins. 476. 

In the caſe of Meudyde v. Stint it was greatly inſiſted 
vpon, that though the party neglected to plead to the 
juriidiction, yet, the matter ariüng out of the inferior 
Juriſdiction, the ſuperior Courts ought to grant a Prohi- 
bition ; for otherwiſe the parties, their counſel, and at- 
tornies, would give a juritdiction to inferior Courts 
which they were not entitled to by law; but it was 
otherwiſe adjudged ; and it ſeems to be now agreed, 


that after admitting the juriſdiction, or after imparlance, 


the party cannot apply fur a Prohibition. 2 Med, 271. 

Bat theſe things were agreed by the Court. 

lf any matter appears in the declaration, which ſhew- 
eth that the cauſe of action did not ariſe within the 
juriſdiction, there a Prohibition may be granted at any 
time. If the ſubjeck- matter in the declaration be not 
proper for the judgment and- determination of ſuch 
Court, there alſo a Prolübition may be granted at any 
It the defendaat, who intended to plead to the 
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juriſdiction, is prevented by any artifice, as by giving 2 
ſhort day, or by the Attorney's refuſing to plead it, &c. 
or if his plea be not accepted, or is over-ruled ; in all 
theſe caſes a Prohibition likewiſe will lie at any time. 
2 Med. 273. 

A motion was made for a Prohibition, to be directed 
to the Sheriff's Court in Briſtol, on ſuggeſtion that cauſes 
of ation ariſing out of the juriſdiftion of the Sheriff's 
Court ought not to be ſued there ; and this motion was 
made in behalf of a defendant in an action, before he had 
appeared, to ſtay the proceedings in the Court, who 
proceeded to attach his goods in the hands of a gar- 
niſhee; and the motion was oppoſed; becauſe the defend- 
ant could not pray a Prohibition on ſuggeſtion of a matter 
which he could not plead ; and as here he could not 
plead this before appearance, ſo he ought not to make 
ſuch a motion before appearance. And per Holt, a man 
Mall not plead to the juriſdiction until he appear; but 
if the original cauſe of action aroſe out of the juriſdie- 
tion of the Court, the garniſnee may plead it; and of 
that opinion was Hale Ch. J. but if it was debt on a 
imple contract, it is attachable where the perſon of the 
debtor is. 1 Ld. Raym. 346. 

do, where a Prohibition was moved for to the Court 
of the Sheriffs of Landon to ſtay proceeding, where they 
attached the debt of the garniſhees, becauſe it aroſe out 
of the juriſdiction, it was denied, becauſe the debt was 
on {imple contract, which follows the perſon of the 
debtor, La, Raym. 347. 


V. Tur general grounds for a Prohibition to the 
Eccleſiaſtical Courts, are either a defect of juriſdictioa, or 
a defect in the mode of trial. If any fa& be pleaded 
in the Court below, and the parties are at iſſue, the 
Court has no juriſdiction to try it, becauſe it cannot pro- 
ceed according to the rules of the Common Law; and 
in ſuch caſe a Prohibition lies: Or where the Spiritual 
Court has no original juriſdiction, a Prohibition may be 
granted, even after ſentence. But where it has juriſ- 
diction, and gives a wrong judgment, this is the ſubject 
of appeal, and not of Prohibition. 3 Term Rep. 4.—But 
when a Prohidition 1s granted after ſentence, the want 
of juriſdiction muſt appear upon the face of the pro- 
ccedings of the Spiritual Court. Ii: Comp. 422: 
4 Term Rep. 382. 

In all caſes where it appears on the face of the libel, 
that the Spiritual Court, Sc. have not a juriſdiction, a 
Prohibition may be awarded, and is grantable as well 
after as before ſentence ; for the King's ſuperior Courts 


have a ſuperintendency over all interior juriſdictions, 


and ate to take care that they kecp within their due 
bounds, 2 It. 602: 2 Rel. Abr. 319: Ney 137: 
1 Sid. 65: Cro. Eliz. 571: Moor 462, 90%: Shin. 299: 
Cart. 453: March. 153: 2 Ral. Rep. 24: Comb. 356. 
But where the Court has 2 natural juriſdiction of the 
thing, but is reſtrained by ſome ſtatute; as by far. 
23 H. 8. c. 9, for not citing out of the dioceſe, there the 
party muit come before ſentence ; for aſter pleading and 
admitting the juriſdiction of the Court below, it c 4 
be hard and inconvenient to grant a Prohibition, See 
the authoridies ſupra z and Cre. Car. 97: 2 Show, 14 
ent 61: 6 Mod. 252: 7 Med. 137: Goab. 163, 243 

5 Med. 341: Hetl. 19: 12 Co. 70: Salk. $43. 
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PROHIBITION V. 


On a motion for Prohibition the caſe was, the de- 


fendant libelled in the Spiritual Court for tithes of .fag- 
gots made of loppings of trees ; and the ſuggeltion for 
a Prohibition was, that theſe loppings were cut from 
the ſtumps of timber trees above the growth of twenty 
years; and it was alleged, that ſentence was given in 
the Spiritual Court, therefore the plaintiff comes here too 
late to have a Prohibition: but per Holt, the ſentence 
will not hinder the having a Prohibition in any caſe, 
but in the caſe of Prohibitions grounded on Hat. 23 H. 8. 
c. 9, for citing out of the dioceſe; but becauſe the plain- 
tiff had not pleaded this matter in the Spiritual Court, 
they denied the Prohibition, becauſe the Spiritual Court 
has a general juriſdiction of tithes ; and if any ſpecial 
matter deprives them of their juriſdiction, it muſt be 
pleaded there: and if it had been pleaded there, and 


iſſue joined on it, and on the trial it had been found not 


to be va cædua, it had been well; but if they had 
refuſed to admit the plea, a Prohibition ſhould have been 
granted. 2 Ld. Raym. 835. 

If one ſues another in the Spiritual Court for a chat- 
tel or debt, the defendant ſhall have a Prohibition. So 


if he ſues for a treſpaſs. F. N. B. 40. 


If the Spiritual Courts take on them to try the bound- 
aries of a pariſh, a Prohibition lies. 2 Rol. Abr. 291 : 
7 Co. 44: 1 Rol. Rep. 332: Cro. Eliz. 228: 3 Leon, 
$29: 3 Keb. 286. S. P. becauſe the preſcription is the 
ground thereof, : | 

If a ſuit be by a parſon for tithes, and the defendant 
plead, that the x foo where, is in another pariſh, a Pro- 
hibition lies; becauſe they meddle with that which is 
out of their juriſdiction, though the original thing be of 
their cognizance, and this comes in obliquely, 2 Rel, 
Abr. 282: 1 Show. 10: Ney 147. 


So if the vicar of a pariſh libels againſt another to 


avoid his inſtitution to the church of D, which he ſup- 
poſes to be a chapel of eaſe, appertaining to his vicarage, 
and the defendant ſuggeits, that D. is a pariſh of itſelf, 


and not a chapel of eaſe ; a Prohibition will be granted, 


for they ſhall not try the bounds of the pariſh. 2 Kol. 
Abr. 291. f . 

So, if the queſtion be in the Court-Chriſtian, whether 
a Church be a parochial church, or a chapel of eaſe, 
a Prohibition lies. Id. | a 

But if the bounds of two vills lying in the ſame pariſh 
come in queſtion in the Spiritual Court, no Prohibition 
lies; for ſuch bounds are triable in the Eccleſiaſtical 
Court, though thoſe of pariſhes are not. 1 Lev. 78. 

The Ecclefiaitical Courts have cognizance of a way to 
a church; and for not repairing ſuch way the parties 


may be proceeded againſt in the Spiritual Court. 


March 45. : : 
So, if a parſon is prevented from carrying away his 
tithe by the topping up the uſual way, he may have his 
remedy in the Eccleſiaſtical Court, grounded on the ſta- 
tute2z & 3 Ed. 6. c. 13: Buſt, 67: 1 Fon. 230. 
But if the queſtion be, whether he 1s to have one way 
or another, or whether ſuch a way be a highway or not; 


this cannot be tried in the Spiritual Court. March. 15: 


1 Bulf. 67: 2 Rel. Alr. 287. 
So if the Churchwardens of a church ſue for a way 
to the church, which they claim to appertain to all 


the pariſhioners by preſcription, a Prohibition thall be 
granted; for this right being grounded on the pre- | 


ſcription, is to be tried in the Tempora! Courts, 2 Roy, 
Rep. 41, 287, 

If a man be admitted, inſtituted, and inducted, and a 
ſuit is commenced in the Ecclefiallical Court to avoid 
the in{litution, ſuppoſing it not valid; though the ting 
be of their cognizance, yet becauſe the induction, which 
is temporal, and gives a lay right, may dcpe::4 on it, a 
Prohibidion lies. Hab. 15: Latch. 205: 1 Bat. 179: 
Lit. Rep. 165: Poph. 133: 1 Kal. Abr. 282: 1 Show: 
Rep. 10. 3 . | 

If there be a ſuit for tithes in the Eccleſiaſtical Court, 
and the tenant pleads, that the party who ſues is not in- 


| cumbent, but that J. . is; and this plca, becauſe it 


goes to the right of the incumbency, is rejected, a 
Prohibition lies; for by deny ing the terant this liberty 


| he might be twice charged for tithes, Co. Z/;z, 223; 


3 Leon. 265. 

There are frequent inſtances of Prohibitions being 
granted to the Eccleſiaſtical Courts, to ſtay ſuits tor {ces 
by chancellors, regiſtrars, and proctors in thoſe Courts; 
on this foundation, that demands for work and labour, 
are properly determinable at Common Law, and fees 
cannot be ſettled by the canon law; and that the Spi. 
ritual Court can only give colts and expences of ſait, 
but that no action of debt will lie for ſuch coſts at Com- 
mon Law; and that the profits of an office being tem- 
poral, the remedy for them ought to be by quantum mee 
ruit ; or, in caſe it be an office of frechold, by aſſiſe; 
the denial of juſt fees being a diſſeiſin; therefore it 
ſeems to be now ſettled, that neither a proctor nor re- 
giltrar can ſue for fees in the Spiritual Court, but that 
the proper remedy is, in caſe of a fee certain, by an 7. 
debitatus afſump/it, or in caſe of an uncertain fee, by 
quantum meruit; and in ſuch ſuits it is not neceſſary to 
prove a retainer, that being implied by law. 2 Nd. 
Rep. 59: 3 Leon. 268: 1 Med. 176: 2 Kb, 015 
3 Keb. 303, 441, 516: 1 Salk. 333: 4 Med. 254. 

If a legatee takes a bond from the executor tor pay- 
ment of the legacy, and afterwards ſues him in the 
Spiritual Court for the legacy, a Prohibition will be 
granted; for by taking the obligation the nature of the 
demand is changed, and becomes a debt or duty reco- 
verable in the J'emporal Court. J. 38: 2 Fern. 31. 
But 2 Rol. Rep. 160. S. P. cont, And ſee title Legacy 4. 

Matters of freehold, and the rights of inheritances, 
are only determinable in the Temporal Courts; ſo that 
if the Eceleſiaſtical Courts intermeddle with thoſe, a 
Prohibition lies. F. &. B. 40: 2 Rol. Abr. 286: Lit, 
Rep. 164. | 

As in a feoFment of tithes and lands, where there is 
no livery, if they adjudge the tithes to paſs, notwith- 
ſtanding there is no livery, a Prohibition will lie, Ces, 
Fac. 270: 1 Vent. ar. © 

So, if a man deviſes, that his lands ſha!l be fold for the 
payment of his debts, and that the overpius ſhall be 
paid to ſuch- perſons in certain ſhares; the legatees in 
this caſe cannot ſue in the Ecclefiaſtical Court; for the 
proviſions intended them ariſe originally out of lands, 


and their proper remedy in this caſe is in a Court of 


Equity. Dyer 151, 264: Hob. 265: 2 Rol. Abr. 284—;: 
2 Show, 50: Cro. Car. 16, 

But if a rent be deviſed out of a farm for years, the 
Eccleſiaſtical Courts may hold plea thereof; for the 
term for years, being only a chattel, is teſtamentary, 
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PROHIBITIOX . 


corſequently the rent deviſed thereout. 1 Sid. 279: 
2 Keb. 5: 1 Lev. 179. % 
The rights to offices for life in the Eccleſiaſtical 
Courts, or Courts of Admiralty, are determmable at 
Common La; as in the queſtion concerning the vali- 
diry of two patents, by which the office of Regiſtrar to a 
Biiiop was granted; it was held, that this ſhould not 
be tried in the Spiritual Court, though the ſubject-mat- 


ter be ſpiritual; becauſe the office itſelf being matter or 


frechold is, for that reaſon, of temporal cognizance. 
2 Kol. Abr. 285 —6: Ney g1 : Latch. 228: Palm. 450: 
Gaab. 490: Cro. Car. 65: 2 Rel. Rep, 306: Raym. 88: 
1 Lev. 125: 4 Mod. 27: Cinb. 306. 

When the right of el:Ction to the office of Canon-re- 
fdentiary, a freehold office, is in the Dean and Chapter, 
a Prohibition tall go to the Biſhop, claiming a right to 
preſent by lapſe, under pretence of his viſitatorial autho- 
rity, 1 Term Rep. 650. 

Treſpaſs on a glebe, being freehold, cannot be deter- 

mined in the Eccleſiaſtical Court. Bro. Turi/didion, 
9. 41. : 
1 parſon libelled againſt the defendant in the Spiritual 
Court of 1%, for having cut elms in the church-yard; 
and a Prohibition was granted, on ſuggeſtion that they 
grew on his freehold. 1 Ld, Raym. 212. 

[f a remedy be given in any caſe by ſtatute, in a 
Temporal Court, a Probibition lies to the Spiritual 
(Court, if a ſuit be there, though the matter be of a 
ſpiritual nature; except where the juriſdiction of the 
Spiritual Court 1s ſaved by the ſame ſtatute. 1.1», 96, . 

Preaching without licence is within the act of Uni- 
formity, and therefore Prohibition lies to a ſuit in the 
Spiritual Court for it. Fort. 345. 

A Prohibition lies to a ſuit for marrying without banns 
cr licence, ſince fat. 29 Geo. 2. c. 33, by which it is 
made felony. 2 Vi. 79. 

But Prohibition does not lie to a ſuit in the Eccleſi- 
aſtical Court againſt a Quaker for repairs of the church, 
on flat, 7 © 8, 3. c. 34; though the act gives a re- 
medy before Juſtices of the Peace ; for the old remedy 
is not taken away: nor in the caſe of ſmall tithes, under 

flat. 7 C8 N. z. c. 6. Fort. 347. 

For more learning on this ſubject, ſee 4 New Abr: 
and 17 & 18 Fin, Abr. and d' Com. Dig. under title 
Prohibition, 


PROHIBITIO DE VASTO, DIRECTA PART I, A ju- 
dicial writ directed to the tenant, prohibiting him from 
making waſte on the land in controverſy, during the 
ſuit. Reg. Judlic. 21. 

A Prohibition ſhall be granted to any one who com- 
mits waſte, either in the houſe or buildings of the incum- 
bent of a ſpiritual living or who cuts down trees on the 
glebe, or doth any other waſte, Moor 917. 


PRO INDIVISO, For wndivided.] The poſſeſſion 
or occupation of lands or tene ments belonging to two or 
more perſons, whereof none knows his ſeveral portion; 
as coparceners. before partition. Brac, Iib. 5. See title 
Parceners. 

PROLES, Lat.] Progeny ; Such iflue as proceeds 
from a lawful marriage; though, if the word be uſed at 
large, it may denote others. 

PROLOCUTOR or THE Cox voc ATION-HO USE, 
Prelocutor demus convocationis. ] An officer choſen by Ec- 


— 


—— 


PRO 


eleſiaſtical perſons, publicly aſſembled in convocation by 
virtue of the King's writ at every Parliament: there are 
two Prolocutors, one of the higher Hovſe of Convo- 
cation, the other of the lower Houſe ; the latter of Which 
is choſen by the lower Houſe, and preſented to the 
Biſhops of the bigher Houle as their Prolocutor, that is 
the perſon by whom the lower Houſe of Convocation in- 
tend to deliver their reſolutions to the upper Houſe, and 
have their own Hovſe ci{pecially ordered and governed: 
his office is to cauſe the clerk to call the names of ſuch 
as are of that Houſe, when he ſees cauſe; to read all 
things propounded, gather ſuffrages, Sc. See further 
title Convocation. c 

PROMISE; See A/unz/7t. 

PROMISSORY NOTES; See tile Bill of Exchange, 

PROMOTERS, Prometores.] Perſons who in popular 
and penal actions proſecuted cffenders, in their name and 
the King's, as informers, having part of the fines or pe- 
nalties for their reward: they belonged chiefly to the 
Exchequer and King's Bench; and Sir Edvard Coke 
calls them turbidum hominum genus, 3 Inſt. 19m. 

To PROMULGE A LAW, Premulgare Legem.] To 
declare, publiſh, and proclaim a Law to the people; and 
ſo promulged, promulgatus, ſignifies publiſhed or pro- 
claimed. See Vat. 6 H. 6. c. 4: 1 Comm. 45: and this 
Dictionary, title Statute. 

PRONOTARY ; See Prothenotary. 


FROOF, The ſhewing the truth of any matter al- 
leged, or the trial, or making out, of any thing, by a 
Jury, witneſſes, Ec. 

Bracten ſays, there is Prebatio duplex, viz. Viva 
woce, by witnefles; and Probatio moriza, by deeds, writ- 
ings, Ec. 

Proof, according to Lillh, is either in giving evidence 
to a Jury on a trial, or elſe on interrogatories, or by co- 
pies of records, or exemplifications of them. 2 Lil. Abr. 
393.— Though where a man ſpeaks generally of Proof, 
it ſhall be intended of Proof by a Jury, which in the 
ſtrict ſignification is legal Proof. 3 BA. 56. 

Condition of a bond was to pay ſuch money as an ap- 
prentice ſhould miſpend, on Proof made by the confeſ- 
ſion of the apprentice or otherwiſe ; and it was held, that 
although generally Proof ſhall be intended to be made 
on a t'ial by Jury, in this caſe it being referred to the 
confeſſion. of the party, it is ſufiicient if he confeſs it 
under his hand. Cro. Jac. 381. 


It hath been inſiſted, that the Law knows no other 


Proof but before a Jury in a judicial way, and that 
which is on record ; but if the Proof is modified by the 
agreement of the parties, that it ſhall be in ſuch a man- 
ner, or before ſuch a perſon, that modification which 
allows another manner of Proof ſhall be obſerved and 
prevail againſt the legal conſtruction of the word Proof. 
Sid. 313: 2 Lalav. 436. 

In articles the parties bound themſelves in the penalty 
of 100. c. to be paid on due Proof of a breach; Proof 
at a trial will maintain the action. Lata. 441. See fur- 
ther title EV νννeð e. 

PRO PARTIBUS LIBERANDIS, An ancient writ 
for partition of lands between coheirs. Reg. Orig. 316. 
See title Parceners. 

PROPER FEUDS; See title Teuures I. 
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PROPERTY, 


PACPERTY, Preprietas.] The higheſt right a man 
can have to any thing ; being uſed for that right which 
one hath to lands or tenements, goods or chattels, Which 
no way depend on another man's curteſy. 

Before men entered into ſociety there was not any 
Property, but an univerſal right inftead of it; every 
man might then take to his uſe what he pleaſed, and re- 


| tain it, if he had ſufficient power: but when men en- 


tered into. ſociety, and induſtry, arts, and ſciences were 
introduced, Property was gained by various means ; for 
the ſecuring whereof, proper laws were ordained. 

It ſeems, that the abſtract right of Property origi- 
nates in Occupancy, or when any thing is ſeparated for 


private ule from the common ſtores of nature: and this 
appears agreeable to the reaſon and ſentiments of man- 
kind, prior to all civil eſtabliſhments, See 2 Comm. c. 1; 
and x.; and this Dictionary, litles Occupant ; Liberty; T itle, 


According to our law, Property in lands and tene- 
ments is acquired either by entry, deſcent by Jaw, or 
conveyance ; and in goods or chattels, it may be gained 
many ways, though uſually by deed of gift, or bargain 
and ſale. 2 Lil. Abr. 400. 

For preſerving Property the La hath theſe rules: 

if, No man is to deprive another of his Property, or 
diſturb him in enjoy ing it. 

_ 2dly, Every perſon is bound to take due care of his 
own Property, ſo as the negle& thereof may not injure 
his neighbour. 

_ 3dly, All perſons muſt ſo uſe their right, that they do 
not, in the manner of doing it, damage their neighbour's 
Property. 

'I here are alſo three ſorts of Properties, wiz, Pro- 
perty abſolute; Property qualified; and Property poſ- 
ſeſſory; an abſolute proprictor hath an abſolute power 
to diſpoſe of his eſtate as he pleaſes, ſubject to the laws 
of the land. The huſband hath a qualified Property in 
his wife's land, real chattels and debts:; but in her chat- 
tels perſonal, he hath an abſolute Property. P/owvd. 5. 

The right of poſſeſſion of real Property, though it 
carries with it a ſtrong preſumption, is not always con- 
cluſive evidence of the right of Property, which may ſtill 
ſubſiſt in another man; for as one man may have the 
poſſeſſion, and another the right of poſſeſſion, which 
is recovered by poſſeſſory actions; ſo one man may 
have the right of poſſeſſion, and ſo not be liable to evic- 
tion by any poſſeſſory action, and another may have the 
right of Property, which cannot be otherwiſe aflerted 
than by a Writ of Right. 3 Comm. c. 10. See this Dict, 
titles Action; Writ of Right. | 

Property in chattels perional may be either in 2. 
fen; which is where a man hath not only the right to 
enjoy, but hath the actual enjoyment of the thing; or 
elſe it is in ackion; where a man hath only a bare right, 
without any occupation or enjoyment: and of theſe the 
former, or Property in poſſe ſſion, is divided into two forts, 
an abjolute and a qualified Property. Property in poſt ſ- 
ſion al ſolute may be in all inanimate things, and in all ſuch 


animals as are naturally tame; a qualified Property is 


had, under certain circumſtances, in avi, az:me/s, being 
tamed ; or being unable to eſcape proprer wnpotentian, 
as birds in the neſt; or may be obtained proprer privele- 
gium, by the privilege of hunting, c. in excluſion of 
others. So, a qual fied Property exiits in the elements 
of light, air, and water. Sec 2 Canin, c. 25. 


Every owner of goods, Oc. hath a general Propeꝛt 
in them: though a legatee of go:ds hath no 8 
in the goods given him by will until actually delivered 
him by the executor, who hath the lawful poſleſſion. 
See title Legacy, | 

And though, by a bare agreement, a bargain and ſale 


of goods may be ſo far perfected, without delivery or 


payment of money, that the parties may have an action 
0; the caſe for non- performance, yet no Property veg; 
until delivery ; therefore it is ſaid, it a ſecond buyer gets 
delivery, he has the better title. 3 Sa/k. 61, 62. 

But if one covenant with me, taat if 1 pay him ſo 
much money ſuch a day, I ſhall have his goods in {uch 
a place, and J pay him the money: this is a good ſale, 
and by it J have the Property of the goods. 27 H. 8. 16. 
See titles Agreement; Fraud. 

As to Property of Things in Poſſe ſſion or Action; 

In Poſſeſlion, it is generally, when no other can have 
them from the owner, or with him, without his àct or 
default; or ſpecially, when ſome other hath an intere/! 
with him, or where there is a Property alſo in another 
as well as in the owner; as by bailment, delivery of 
things to a carrier, or innkeeper, where goods are paw ned 
or pledged, diſtrained or leaſed, Sc. And Proper: y in 
Action, is when one hath an interelt to ſue at law for the 
things themlelves, or for damages for them; as for 
debts, wrongs, Sc. and all theſe things, in poſſeſſion, or 
action, one may have in his own right, or in the right of 
another, as executor. WYod's Inf. 314. 

A perion hath ſuch a ſpecial Property in goods deli. 
vered him to keep, that he may maintain aftions againi 
ſtrangers who take them out of his poſſeſſion: fo of 
things delivered to a carrier, and when goods are pa ned, 
Sc, Lil. Abr. 4c 0, 401. 

An executor or adminiſtrator hath the Property of the 
goods of the deceaſed, But a ſervant hath neither a 
general or {pecial Property ia his maſter's goods; there- 
fore to take them from his maſter may be treſpaſs cr 
felony, according to the value and other circumltances, 
Gol. 72. See titles Servant; Apprentice. 

It a man hires a horſe, he hatu a ſpecial Property in 
the horſe during the time, againſt all men, even again{t 
the right owner; againit whom he may have an acuon 
if he diſturbs him in the poſſeſſion. Cro. Elix. 236. 
But it hath been adjudged, that if a man deliver goods, 
&c. to another to keep for a certain time, and then to 
redeliver them; if he to whom they were delivered ſell 
them in open market, before the day appointed for te 
redelivery, the owner may ſeize them wherever he finds 
them, becauſe the general Property was always in him, 
and not altered by the {ale. Cob. 160: 3 Nel. Adr. 15. 
And it one delivers a horſe or other caitle, or goods, to 
another to keep, and he kills the horſe, or ſpoils the 
goods, treipais hes againſt him; for by the killing or 
tpoiling, the Property is deſtroy ed. 5 Rep. 13. See title 
Bailment. 

if a ſwarm of bees light on a tree, they are not the 
owner's of the tree, till covered with his hive z no more 
than hawks that have made their neſts there, c. Put 
their young ones will be his Property, and for them he 
may have treipzis. Doct. & Stud. c. 5: Co. Litt. 145. 

man's geeſe, gc. fiy away out of ſiglit, wherever 
they go, he hath i ſtill a Property in them. Sraunaf, lib. i. 
c. 16: 3 Shep. Abr. 111, 

. Wild 


PROPERTY. 


Will beaſts, deer, hares, conies, Sc. though they be- 
long to a man on account of his game and pleaſure, none 
can have an abſolute real Property in; but if they are 
incloſed and made tame, there may be a quaiifed and 
poſſe ſſory Property in them. See title Came. 

One may have abſo'me Property in things of a baſe 
nature, as mala” dogs, hounds, ſpanieis, Oc. but nat in 
things feræ naturz, unleſs when dead. Dalt. 371: 
Finch, 176: 11 Rep. 50: Raym. 16. 

Property m Jands, goods, and chattels, may be for- 
feited or loſt, by treaſon, felony, flight, outlawry; alſo 


of goods by their becoming deodand, watt, eitray, Sc. 


Bac. Elem. 77, 78. Sce title Forfeiture. 


PROPERTY IN HiGhwars, Sc. He who hath the 
land which lies on both ſides the Highway, hath the 
Property of the ſoil of the Highway in him, notwith- 
{tanding the King hath the privilege for his people to 
paſs through it at their pleaſure; for the Law pretumes 
that the way was at firit taken out of the lands of the 
party who owns the Ilavds lying on both ſides the way: 
And divers lords of manors claim the (vil as part of their 
waſte, 2 Lil. Ar. 400. See title Highway. 

It the ſea or a river, by violent incurſion, carries away 
the foil or ground in ſo great a quantity, that he who 
had the Property in the foil can know where his land 
je, he ſhall have his land:; but if his foil or land be in— 
ſenſibly waſted by the ſea or river, he muſt loſe his Pro- 
perty, becauſe he cannot prove which is his land. 
Faſch. 1650. See title Occupant. 

A tegant hath only a fpecial Property in the trees on 
the lands demiſed, fo long as they remain part of the 
freehold ; for, when they are ſevered, his Property is 
gone. 11 Rep, 82. 


PROPERTY ALTERED, A man borrows or finds my 
goods, or takes them from me; neither of theſe acts 
will alter the Property. Bro. Prefert. 27. 

If ane having taken away corn, make it into walt; 
turn plate into money, or timber into a houſe, Tc. the 
Property of them is altered. Dedceridge Law 132, 33. 

Ard where goods are generally fold in 2 market overt, 
for a valuable confideration, and without fraud, it alters 
the Property th-reof, 5 Rep. 83, Except in ſome par- 
ticular cales See title Marker. 

To alter or transfer Property, is lawful ; but to violate 
Property is never lawful, Property being a ſacred thing 
which ought not to be 1 ivlated, And cvery man (if he 
hath not forfeited it) hath a Property, and a tight 
allowed him, to defend bis life, liberty, and eſtate 3 and 
if either be violated, the Law gives an action to re— 
dreſs the injury and pumih the wrong, 2 Lil. Aor. 400. 
dee title Liberty. 

PROPIIE CIES, Prag hbetiæ.] The foretelling of things 
to come, in hidden myiterious ſpeeches; whereby come 
motious have been often cauſed in the kingdom, and at- 
tempts made by thoſe to whom ſuch fpercies promiſed 


* 


good ſucceſs, though the words were wyllically framed, - 


and pointed only to the cognizance, arms, or ſome other 


quality of the parties: But thete, for diſtinction ſake, | 


are called Falſe cr fantaſtical Prophecies. 

Fai e Prophecics, (chere perſons pretend extraordivary 
commilſions from God) to raiſe jealouſies in the people, 
to terrify then from impending judgments, Sc. are 
puniſhable at Common Law, as inpodures: they are 
zecxoned by Bacijioue among offences againſt the public 
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PROTECTION. 


peace; and were puriſhed capitally by „at. 1 K 6+ 


c. 12; which was repealed in the rei;,n of Queen Mary. 
And now by „at. 5 Eliz. c. 15, none ſhail publiſh or 
ſet forth any falſe Prophecy, with an intent to make any 
rebellion or diſturbance, on pain of 10. for the firſt of- 
fence, and a ycar's impriſonment z and for the ſecond 
oſtence to fortcit all his goods and chattels, and ſufler 
impriſonment during life: The proſecution to be within 
ſix months. See 3 1. 128, 129. 

PROPORTION, Proportio.] Sce De Oneraxdo pro 
Rata Portionis. 

PROPORTUM, Purport.] Intent or meaning. Cowell, 

PROPOUNDERS The 85th chapter of Coke's zd 
Intirutes is intitled, againſt Monopoliſts, Propounders, 
and Projectors, where it ſeems to ſignify the ſame as 
Moropoliſts: Cowell :—rather as Projectors. 

PROPRIETAKY, Preprieiarius | He who hath a 
property in any thing, gue nullius arbitrio eff ebnexia 3 
but was heretofore chiefly uſed for him who had the 
fruits of a benefice to bimicl, his heirs and ſucceſſors, 
as abbots and priors had to them and their ſucceſſors. 
See titl- Appropriations. 

PROPKIE FATE FROBANDA, A writ to the She- 
riff to inquire of the property of goods diſtrained, when 
the defendant claimeth property on a Replevin ſued; for 
the Sheriff cannot proceed ul! that matter is decided by 


writ; and it it is found for the plaintiff, then the Sheriff 


is to make replevin; but if for the defendant, he can 
proceed no further. F. N B. 77: Finch 316, 450 
Co. Lit. 145. 6. See title Replowin, 

PRO RATA, Pro proporiione.] In proportion: Az 
jointenants, Sc. are to pay Pro Raia, i e. in proportion 
co their eſtates See titles Joint tenants; Parceners. 

PROROGUE, To prolong, or put of to another day. 


See title Parliament. 


PROTECTION, Prete4io.] Is generally taken for 


that benefit and ſatety which every Subject hath by the 
King's Laws; every man who is a loyal Subje® is in the 
King's Pr tection 5 and, in this ente, tO be Out of the 


King's Protection, 1s to be excluded the benekt of the. 


Law. See title Pra munire. 
In a ſpecial fignincation, a Protection of the King is 
an act of grace, by writ iived out of Chancery, which 


lies where a man paſies over the {ca in the King's ſervice z 


and by this writ (when alowed in Court) he ſhall be quit 
from all perſonal and real tuits betugen him and any 
other perſon; except aflifes of revel diſtifin, afſite of 
darrein preſentment, attaints, &c. until his return, 2 Lil. 
Abr. 398. | 
This term is thus further explained, wis. Protection 
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to be frie from tuits at Law for a certain time, and for 
ſome reaionable cauſe; and it is a branch ef the Ktno?s 
prerogative lo to do: There are tu ſorts of theſe Pl 
tections; one is cum clauſal V lumus; and of ty! 
te ction there are three Particu.ars One 18 called gala ro- 


fecturis, and is for him who is going beyond fea in be 


King's ſervice : another is ua mneratarus, which 1s for 
him who is already abroad in the King's fervice, as an 
amraiſ:.dor, Sc. and another is for the King's debtor, 
that he be not tucd till the King's bt is fits hed; The 
other fort of Protedion is cam nuyjuld, Nelwmus, &C, 
which is granted to a ſpiritual corporation that their 
goods or chattels be not taken by the Officer of the 

King, 
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PROTECTION. 


King, for the King's ſervice ; it may likewiſe be granted 
to a ſpiritual perſon ſingle, or to a temporal perſon. 
Neg. Orig. 23. 

By the Common Law the King might take his debtor 
into his Protection, ſo that no one might ſue or arreſt 
him till the King's debt were paid. F. N. B. 28: Co. 
Lit. 131: But by Vat. 25 E. 3. f. 5. c. 19, notwith- 
ſtanding ſuch Protection, another creditor may proceed 
to judgment againſt him with a ſtay of execution, till 
tie King's debt be paid; unleſs ſuch creditor will under- 
take for the King's debt, and then he ſhall have execu- 
tion for both. 3 Comm. c. 19. 

Ga a perſon's going over lea, in the ſervice of the 
King, writ of Protection ſhall iſtue, to be quit of ſuits 
till he return; and then a reſummons may be had againſt 
him: But one may proceed againſt a defendant having 
ſuch Protection, until he comes and ſhews the Protection 
in Court, and hath it allowed; when his plea or fuit 
ſhall go Fre die; though if after it appears that the party 
who hath the Protection, goes not about the buſineſs for 


_ which the Protection was granted, the plaintiff may have 


a repeal, Sc. Terms de Ley: 2 Lil. Abr, 398. And by 
flat, 33 E. 1. fl. 1. the plaintiff may challenge the Pro- 
tection, and aver, that the defendant was within the four 
ſeas; or not in the King's ſervice, Cc. 

A ProteQion is to be made for one year, and may be 
renewed from year to year; but if it be made for two or 
three years, the Jutitices will not allow it: And if the 
King grant a Protection to his debtor, that he be not 
ſued till his debt is paid; on theſe Protections none ſhall 
be delayed; the party is to anſwer and go to judgment, 
and execution ſhall be ſtaid. Co. Lit. 130: See ante: 
and „at. 25 Ed. 3. c. 19. 

The King granted a Protection to one of his debtors; 


arid on demurrer it was alleged, that by Hat. 25 Ed. 3. 


t. 5. c. 19, Protections of this kind are expreſsly, that 
none ſhall be delayed on them; and the Court ordered, 
that when it came to execution they would adviſe; ſo a 
reſpondeas ouſter was awarded. Cro. Fac. 477. 

In all Protections there ought to be a cauſe ſhewn for 
granting them : If obtained pending the ſuit, they are 
bad; and a perſon giving bail to an action on arreſt, it 
is ſaid, may not plead his Protection; one may not be 
diſcharged out of priſon to which he is committed in 
execution, by Protection to ſerve the King, Sc. Nor 
will a Protection be allowed where a perſon is taken on 
a capias utlagatum, after judgment; for though the 
capias utlagatum is at the King's ſuit in the ürſt place, 
it is in the ſecond degree for the Subject. Latch. 197: 
1 Leen. 185: Dyer 162: Hob, 115. | 

But in action on 4 net a Protection under the Great 
Seal was brought into Court, for that defendant was in 
the wars in Flanders, Sc. and it was allowed though 
after an exigent. 3 Lev. 332. 

A Plaintiff in an action cannot caſt a Protedtion; for 
the ProteQion is for the defendant, and ſhall be always for 
him, if it be not in ſpecia! caſes where the plaintiff becomes 
defendant, Nexv Nat. Br. 62. And no Protection thail 
be allowed againſt the King. Co. Lit. 131. 

A Protection to fave a default, is not good for any 
place within the kingdom of Zrg/and : And regularly it 
lies only where the defendant or tenant is demandable; 
for the Protection is to &ccuſe his default, which cannot 


be made when he is not demanded, Jen. Cert. 66, 94. 
7 
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Theſe Protections are now very rarely uſed ; the laß 
inſtance of one was in 1692, when King William III. 
granted one to Lord Catia, to protect him from being 
outlawed by his tailor. 3 Lev. 332. 


Form of the Wrir of PrRoTECT1ON : 
GORE the Third, Cc. To all and fingular Sher, i, 


&C, ard others, who foall ſce and hear our prefent letter 
Gresting. Know you, I ve have taken into our ſpecial 
Protection A. B. end all his fervants, lands and tenements, 
goeds aui chailels, in, &c. in the coumty of S. and in, &c. 
and aſs all his writings auhalſecwer: Therefore We com- 
mand 'vou, twat you protect und defend the jaid A. B. and 
his ſervants, &c. -efcreſaid, ot doing to him or then, or 
any of them, 0 permittiar 19 be done to them, any injury, 
damage, or vicſance, on pain of grievous forfeiture, & c. In 
teſtimony of , &c. for on; year to endure, In Wit. 
neſs, Wc, 


PROTECTION or AMBassanDORSs ; See Ambayjadors, 

PROTECTION OF CHILDREN ; See titles Parent; 
Baſtard; Poor; Homicide, 

PROTECTION OF PARLIAMENT ; See titles Parl:ia- 
ment; Privilege. | 


PROTECTION OF THE CourTs AT WeEsTwix- 


STER. The Protection of the Court of B. R. is allowed 
for any perſon who attends his own buſineſs in that 
Court, or by virtue of any /ubpzna. See titles Arreſ; 
Privilege. 

PRO TECTIONIBUS, The ſtatute allowing a chal- 
lenge to be entered againſt a Protection, &c. 33 ZA. 1. 
ft. 1. See title Protection. | 

| PROTEST, Proteſtatio.] Hath two applications; 
one, by way of caution, to call witneſſes (as it were) or 
openly affirm that he doth either not at all, or but con- 
ditionally, yield his conſent to any act, or unto the pro- 
ceeding of a Judge in a Court, wherein his juriſdiction 
is doubtful, or to anſwer on his oath further than by Lay 
he is bound. See Plowgen 676. and Reg. Orig. 306. 

The other is by way of complaint, as to proteſt a 
man's bill. See title Bl. of Exchange. | 

Each Peer has a right, by leave of the Houſe, when a 
vote paſſes contrary to his ſentiments, to enter his diſſent 


on the Journals of the Houſe, with the reaſons of ſuch 


diſſent; which is uſually ſtyled his Proteſt, See title 
Parliament V. 1. ] 

PROTESTATION, PreteNatio ] A defence or ſafe- 
guard to the party who maketh it, from being concluded 
by the ation he is about to do, that iſſue cannot be 
joined by it. Pl. 276. See title Pleading. 

It is a form of pleading when one does not directly 
aflirm or deny any thing alleged by another, or which 
he himſelf allegeth. Cowel/, As, protelando that he 


made no teſtament pro p/acizo that he made not the plain- 


tiff his executor ; becaule it he made no teſtament he could 
make no executor. Hea!h's Max. 26. cates Pl. C. 259. 
Code defines a Proteſtation to be a» exclufion of a con- 
cluſton. 1 Int. 124. For the uſe of it is, to fave the 
party from being concluded with reſpect to ſome fact or 
circumſtance, which cannot be directly atirmed or de- 
ried without falling into duplicity of pleading ; and 
which yet, if he did not thus enter his Proteſt, he raight be 
deemed to have tacitly waived or admitted. Thus, 
while tenure in villenage ſubſiſted, if a villem had 
| brought 
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PROTESTATION, PROV 


brought an action againſt his lord, and the lord was = PROTESTANT CHILDREN or PAPISTS aun 
inclined to try the merits of the demand, and at the JEWS. Ihe Lord Chancellor, how to make an order 
fame time to prevent any concluſion againſt himſelf thas on Popiſh and Jewiſh parents refuſir g to allow their Pro- 
he had waived his ſigniory; he could not in this caſe teſtant Children a maintenance, Hats. 11& 12 Vill. z. 
both plead aftirmatively that the plaintiff was his villein, [c. 4. $7: 1 Aun. fl. I. c. 30. See title Peer. 


and allo take iſſae upon the demand; for then his pla PROTESTANT DisSSEXTERS. See titles D:/enters ; 
would have been double, as the former alone would haie Noncenfermiſts. | ; 
been a good bar to the action: but he might have a- PROTESTANT SUCCESSION. See title King |. 


keged the villenage of the plaintiff, by way of Proteſt: . PROTHONOTARY, Preterctarius, wel Primus Au- 
tion, and then have denied the d mand. By this mears | arias] A chief Officer or Clerk of the Common Pleas 
the future vaſſuJage of the plaintiif was ſaved to the de- and King's Bench ; for the firſt Court there are three 
ſendant, in caſe the iſſue was tound in his (the defend- Prothonotaries, and the other hath but one: He of the 
ant's) favour: for the Proteſtation prevented that Cor- King's Bench records all civil actions; as the Clerk of 
cluſion, which would otherwiſe have reſulted from tt e the Crown Ofice doth all criminal caufes in that Court: 
reſt of his defence, that he had enfranchiſed the plaintit'z | Thoſe of the Common Pleas, face the erder 14 Jac. 1 
fixce no villein could maintain a civil action againſt his | agreement entered in between the Prethonotaries and 
lord. Co. Lit. 126. Yo allo, if a defendant, by way of Filazers of that Court, enter and inrol all manner of 
inducement to the point of his defence, alleges (among declarations, pleadings, aſliſes, judgments, and actions: 
other matters) a particular mode of ſeiſin or tenure, | They make out al judicial wits, except writs of Habeas 
which the plaintilf is unwilling to admit, and yet deſires Corpus and Dir, a; Turator; (for which there is a 
to take iflue on the principal point of the defence, he particular office ereucd, called the Habeas Corpera Office ;) 
muſt deny the ſeiſin or tenure by way of Proteſtation, alio writs of executic n, and of ſeiſia, of privnege tor re- 
and then traverſe the defenfive matter. S0 lallly, if an moving cauſes from inferior Courts, writs of rocedendo, 
award be ſet forth by the plaintiff, and he can. aſſign a fire facias's, in all ca'es, and writs to inquire of da- 
breach in one part of it, (wiz. the non-payment of a mages; and all proceſs upon prohibitions, on writs of 
ſum of money) aud yet is atiaid to admit the perform- audit guereld, falſe judgment, &c, They likewiſe enter 
recogmzances acknowledged in that Court; and all 


ance of the reſt of the award, or to aver in general a 
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non-performance of any part of it, loſt ſomething ſhould common recoveries; and make exemplifications of re- 
cords, Sc. See tat. 5 H. 4. c. I 4+ 


appear to have been performed; he may fave to himlelt 

any advantage he might hereafter make of the general a i ; 

non-performance, by alleging that by Proteſiation ; and PROVER, Probator, mentioned in ats. 28 Ed. 1. fe. 2: 

plead only the non-payment of the money. 3 Comm. | 5 H. 4. c. 2; Sze title pre ver, and 3 Lat. 129. A 
man became an ares er, and appealed five, and every 
of them joined battel with him: Ee duellum pereuſ/um 


c. 20. P. 312. 

Proteſtation is ſaid to be of two kinds, iſt, When a. e e ne ä 
man pleads any thing which he dare not directly affirm, n e r ne r e 
or cannot plead, for fear of making his plea double ; as ew ; Saran 1 W gu atus clamaba? 
if in conveying to himſelf by his plea a title, he ought | Y £27410 & e & # rovater pardenatur. Mich, 
to plead divers deſcents by divers perſons, and he dare | 39 ++ 3+ 0974/2 Regt; dts 97. Sup. 
not aſfirm that they were all ſeiſed at the time of their PROVINCE, Provincia, ] An out country, governed 
death, or although he could do it, yet it will be double | by a Deputy or Lieutenant, Lit. Dic. See this Dict. 
to plead two deſcents, of both which each one by itſelf | title Plantation. 
may be a good bar, then the defendant ought to plead and It was uſed among the Remans for a country, without 
allege the matter, introducing the word prete/fardo; as | the limits of Laly, gained to their ſubjection by the 
to lay (by Proteſtation) that ſuch a one died ſeiſcd, Sc. ſword; whereupon that part of France next the Alps was 
and that the adverſe party cannot traverſe, zdly, When | ſo called by them, and filt retains the name; Provence. 
one is to anſwer two matters, and yet by Law he ought But with us a Province is molt uſually taken for the 
to plead but to one, then in the beginning of his plea | circuit of an Archbiſhop's juriſdiction ; as the Province 
he may ſay proteſlando & non cogno/cendo ſuch part of the of Canterbury, and that of Zork: Yer it is mentioned in 


— 
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matter to be true, (and then making his plea further) | tome of our ſtatutes, for ſeveral parts of the realm; and 
; fed pro placito in hac parte, &c. and fo he may take iilue | ſometimes for a county. See fat, antiq. 32 H.8. c. 23. 
| on the ocher part of the matter; and then he is not con- PROVINCIAL, Previncialis,] Of or belonging to a | 
c\uded by any of the reſt of the matter which he nath | Province; allo a chief Governor of a religious order; 
a 7 5 3 denied. Reg. Plac. 70, 71. Sce 18 as off friare, Sc. Stat. antiq. 4 H. 4. c. 17. i , 
rn, Abr. title Frote/ſtation. | | | -1 0 . 77 
5 0 5 3 1 PRXOVISION, Proviſo.] Was uſed for the providing | 
la other terms, the uſe of a Proteſtation in pleading Ha | | Pr a Es | 
f : ; . a a Biſhop, or any other perſon, an Ecclefiaitical Living, by : 
eems to be this, v/z., When one party alleges or pleads : 5 "ty," ; l 
. 5 . the Pope, before the incumbent was dead: It was alſo | 
ieveral matters, and the other party can only offer, or - cog x 
© Ie s wg ; | called graiia expectativa, or maudatum de providends : 
aße iſſue on one of them, he proteſts againſt the others; | 57 1 'S <a 
r yy ; $45. ap" The great abuſe whereof produced the ſtatutes of Pro- 
in ſuch caſe ſhould the iſſue, on trial, be found again co nnd Drown: Soc LoL GS 
4 the latter party, the record would not be evidence againſt | ©* N s 8 
GC him in another ſuit, as to thoſe matters or points, againſt PROVISIONES. The aQs to reſtrain the exorbitant 
which he proteſted z which it otherwiſe might be, had | abuſe of arbitrary power, made in the Parliament at Ox- 
4 Le admitted, or not proteſted againſt them. Did. ford 1258, were called Previfioues by Riſhanger, who FE 
| | | | continued 
it | | | | 


PROV 


continued, Mat. Paris, anno 1260; being to provide 
againſt the King's abſolute will and pleaſure. See Mart. 
Paris ſub annis 1244 & 1254, Proviſtones ſignifies alſo 
Providentiz, or Provifions of victual. Cowell. 
PROVISIONS, Selling unwhol/ome, Is reckoned by 
Blackſtone among offences againit public health. Io 
prevent which the Hat. 51 Hen. 3. f. 6; and the or- 
dinance for bakers, c. 7, prohibit the ſale of corrupted 
wine, contagious or unwholſome fleſh, or fleſh that is 
bought of a Jew; under pain of amercement for the 
firſt offence, pillory for the ſecond, fine and impriſonment 


for the third, and abjuration of the town for the fourth. 


And by fat. 12 Car. 2. c. 25. $11, any brewing or 
adulteration of wine is puniſhed with the forfeiture of 
1007. if done by the wholeſale merchant ; and 4o/. if 
done by the viatner or retail trader. 4 Comm. c. 13 

It would contribute much to the health of his Majeſty's 
Subjects, if theſe ſtatutes were enforced, with all the rigor 
of the Law. See title Vifuals, 


PRCVISO, A condition inſerted in any deed, on | 


the performance whereof the validity of the deed de- 
pends ; ſometimes it is only a covenant, ſecundum ſub- 
ectam materiam. 2 Rep. 70. 

Provife, in tne molt common acceptation, is that clauſe 
In a mortgage, whereby the deed is declared to be void, 
on payment of principal and intereſt, See title Mortgage. 

The word Prowiſo is generally taken for a condition; 
but ic differs from it in ſeveral reſpects; for a condition 
is uſually created by the grantor or leſſor, but a Provi/s 
by the grantee or leſſee ; there is likewiſe a difference 
in placing the Provi/o; as if, immediately after the Haben- 
dum, the next covenant is that the leſſee ſhall repair, 
provided always that the leſſor ſhall find timber, this is 
no condition; nor is it a condition, if it comes among 
other covenants after the Habendum, and is created by 
the words of the leſſee; as if the leſſee covenants to 
ſcour the ditches, Prowvi/o, that the leflor carry away the 
ſoil, Sc. 3 Nel/. Abr. 21. 

It hath been held, that the Law hath not appointed 
any proper place in a deed to inſert a Provi/o; but that 
when it doth not depend on any other ſentence, but 
ſtands originally by itſcif, and when it is created by the 
words of the grantor, Ec. and is reſtrictive or compul- 
ſory, to enforce the grantee to do ſome act, in ſuch caſe 
the word Proviſo makes a condition, though it is inter- 
mixed with other covenants, and doth not immediately 
follow the Habendum. 2 Rep. 70. See title Deed. 

A Proviſo always implies a condition, if there be no 
words ſubſequent which may change it into a covenant: 
Allo it is a rule in Provi/oes, that where the Provi/o is, that 
the leſſee, Sc. ſhall do, or not do a thing, and no pe- 
nalty is added to it; this is a condition; or it is void; 
but if a penalty be annexed, it is otherwiſe. Cro. Elis. 
242: 1 Lev. 155. And where a Provo is a condition, 
it ought to do the office of a condition, z. e. make the 
etate conditional, and {hall have reference to the eſtate, 
and be annexed to it; but ſhall not make it void with- 
out entry, as a limitation will. See title Condition, 


A leafe was made for years, rendering rent at ſuch a 


day, Proviſe, if the rent be in arrear for one month after, 
the icaſe to be void: the queſtion was, whether this 
was a condition or limitation ; for if it was a condition, 
then the leaſe is not determined without entry ; ad- 
judged, that it was a limitation, though the words were 
conditional; becauſe it appeared by the leaſe itſelf, that 


PROVISO, 


it was the expreſs agreement of the parties that the 
leaſe ſhall be void on non- payment of the rent; anden. 
ſhall be void without entry. Moor 291. dee titles Leah; 
jecdtment; Rent. 5 
If a Proviſo be the mutual words of both parties to he 
deed, it amounts to a covenant : anda Proviſo by way of 
agreement to pay, is a covenant, and an action well lies 
upon it. 2 Rep. 72. See title Covenant J. | 
Plaintiff conveyed an office to defendant, Pros that 
out of tlie firſt profits he pay plaintiff po. And it 
was reſolved, that an action of covenant lay on this P.. 
©i/o; for it is not by way of condition or deſeaſance, but 
in nature of a covenant to pay the money. 1 Lev. 153. 
But where defendant in ccnfideration of 4o0/, grant 
his lands to plaintiff for ninety-nine years, Provi/o if be 
pay fo much yearly during the life of S. 7. &c. er gn. 
within two years after his death, then the grant to de 
void, and there was a bond for performance of cove. 
nants ; in action of debt brought on this bond, 42 
adjudged, that there being no expreſs covenant tg yay 
the. money, there could be no breach afligned on tis 
Proviſo. 2 Mod. 36. Sed qu. and fee ante, 
In articles of agreement to make a leaſe, Provi/5 that 
the leſſee ſhou!d pay ſo much rent, Sc. although there 
be no ſpecial words of reſervation of rent, the Prov, is 
a good reſervation, Cre. Eliz. 486. And Prov with 
words of grant added to it, may make a grant and not 
a condition. Moor 174: See 1 Aud. 19. 
When uſes are raiſed by covenant, in conſideration of 
paternal love to children, Lc. and after, in the ſame in- 
denture, there is a Provi/o to make leaſes, without ary 
particular conſideration, it is void; though ſuch a Pr. 
% might be good, if the uſes were created by fine, re- 


and for that, in this caſe, uſes ariſe without conider— 
ation. 1 Rep. 176: Mor 144: 1 Lev. zo. See title C. 


— 


In a deed, a Pr:wi/o, that if the ſon diſturb the other 
uſes, Sc. that then a term granted to him, and the uſe; 
to the heirs of his body, ſhall be void; this Prov: 15 


ſufficient to ceaſe the other uſes, on diſturbance. 8 N. 
9o, 91. Bur a Proviſo to make an eſtate, limited to one 


and the heirs male of his body, to ccaſe as if he was na- 
turally dead, on his attempting any act by which the 
limitation of the land, or any the eſtate in tail, ſhould 


be undone, barred, Sc. hath been adjudged not good; 
becauſe the eſtate tail is not determined by the death 
of tenant in tail, but by his dying without iſſue male. 
Djer 351: 1 Rep. 83. See title Limitation of Lands. 

A teſtator deviſed lands to one and the heirs male of 


| his body, Proviſo, that if he attempt to alien, then dis 


eſtate io ceaſe, and remain to another; the Prov:/s is 
void. I Fert. 521. 

A Prowiſo that world take away the whole effect of 2 
grant, as not to receive the profits of lands granted, Ce. 
is void; and fo is a Provif which is repugnant to the 
expreſs words of the grant: in a will, teſtator mac an- 
other his executor, provided he did not adninilter his 
eſtate, adjudged this Prov//o is void for repugnancy. Crs. 
Elix. 107 : Dyer 3. 

And if a Prowi/o is good at firſt, and afterwards it hap- 
pens that there 15 no.other remedy but that which was 
reſtrained : the remedy ſhall be had notwithſtanding the 
reſtraint. V ced's Inſt. 231. Where a Prowys is parcel 


ol, or abiidgeth a covenant, it makes an exception 
: | when 


covery, Sc. becauſe of the tranſmutation of the eſtate; * 
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when it is annexed to an exception in a deed, it is an 


explanation; and where added at the end of any covenant, 


there it extends only to defeat that covenant. 4 Leon. 
72,73: Moor 105, 471. See Decd; Condition; Covenant. 

Proviſo, Trial ły; is where the plaintiff in an action 
deſiſts in proſecuting his ſuit, and doth not bring it to 
tria in convenient time, the defendant in ſuch cate may 
take out the ve facias to the Sheriff, wiich hath in it 
thele words, Proviſo, quod, Tc, 1. e. provided that, if 
plaintiff take out any writ to that purpoſe, the Sheriff 
ſhall ſummon but one Jury on them both, and this is 
called going to trial by Provijoa. Old Nat. Br. 159. See 
title Trial. 

Proceſs may be taken out by a defendant in criminal 
caſes by Proviſo in appeals, in the ſame manner as in 
other actions, on default of the appellant ; but not in in- 
dictments, nor in actions where the King is ſole party; 
and it hath been queſtioned, whether there can be any 
ſuch proceſs in informations 2 tam. 2 Hawk. c. 41. 
$10 See at. 7 8 NV. z. c. 32; and this Dictionary, 
title Trial. | 

PROVISOR, One who ſued to the Court of Rome 
for a proviſion, See title Præmunire. It is ſometimes 
allo taken for him who hath the care of providing things 
neceſſary ; a Purveyor, Corvell, | 

ProvicoR MoNnASTER11, The treaſurer or ſteward 
of a Religious Houſe, who had the cuſtody of goods and 
money, and ſuperviſed all accounts. Convell, | 

PrRovisoR VICTUALLIUM, The King's Purveyor, 
who provided for the accommodation of his Court, is ſo 
called in our hiſtorians, Covell. 

PROVOCATION, To make killing a perſon man- 
ſlaughter, Sc. See title Homicide III. 2. 

PROVOST MARSHAL, Is an officer of the 
King's Navy, who hath the charge of priſoners taken at 
ſea: and is ſometimes uſed for like purpoſe at land. 
See flat. 13 Car. 2. c. 9. 

PROXIES, Perſons appointed inſtead of others, to 
repreſent them.” 

Every Peer of the Realm, called to Parliament, hath 
the privilege of conſtituting a Proxy to vote for him in his 
abſence on a lawful occaſion ; but ſuch Proxies are by 
licence of the King, and ſometimes -Proxies have been 
denied by the King; particularly annis , 27, & 39 Ed. z. 
See title Parliament V. 1. | 

Proxies are alſo annual payments made by Parochial 
Clergy to the Bithop, Tc. on vilitations. See Procurations. 

PRYK, A kind of ſervice or tenure; according to 
Blount, it ſignifies an old-faſhioned ſpur, with one point 


. Only, which the tenant, holding land by this tenure, was 


to find for the King. | 

In the time of Hen. VIII. light horſemen in war were 
called Prickers ; becauſe they uſed ſuch ſpurs or Pryks, 
mak their horſes go with ſpeed. 

PUBSRTY, Pubertas] The age of fourteen in men, 
and twelve in women ; when they are held fit for, and 
capable of contracting, marriage. See titles Age; Infant. 


PUBLICATION, Is uſed of depoſitions of wit- . 


reſles in a cauſe in Chancery, in order to the hearing; 
It ſiguifies the ſhewing the depoſitions openly, and giv- 
ing out copies of them, c. purſuant to the rules of the 
Court, See titles Chancery; Depoſitions, As to the pub- 
lication of Libels and Wills, ſee thoſe titles. : 
PUBLIC ACCOUNTS; See title Accounts, Public. 
All the lands, tenements, and hereditaments, which an 


Kcountant hath, ſhall, for the payment of debts to the 


Vol. II. 


þ 


of 


PURCHASE. 


Crown, be liable and put in execution, in like manner as 
if he had ſtood bound by writing obligatory, having the 
effect of a ſtatute ſtaple, Tc. Srat, 13 Flix. c. 4. 

BUBLIC ACT V Parliament; See Statute. 

PUBLIC FAITH, Fides Publica.) In the reign of 
Charles I, there was a pretence or cheat, to raiſe money 

of the ſeduced people, upon what was termed the PG. 
Faith of the nation, to make war againſt the King, about 
the year 1642. Stat. 17 C. I. c. 18. 

PUBLIC WORSHIP; See Nenconformiſts; Papi/i: ; 
Recuſants ; Service and Sacraments. 

PUERITIA ; See Puberty. 

PUIS DARREIN CON TINUANCE, Is a plea of 
new matter, pending an action, po/? uitiman centinuatio- 
nem. See title Pleading. 

PUISNE, Fr. Pui/#e.] Younger, puny, born after, 
junior. See Mulier. The ſeveral judges and Barons, not 
chiefs, are called Puiſne Judges, Puilne Barons. 

PULSATOR, The plaintiff or actor; from pr//are, to 
accuſe any one. Leg. Hen. 1. c. 26. 

PUNISHMEN'I', Pera.] The penalty for tranſ- 
greſſing the Law : and as debts are diſcharged to private 
perſons by payment, ſo obligations to the public, for 
diſturbing ſociety, are diſcharged when the offender un- 
dergoes the Puniſhment inflicted for his offence. See 
title JuDGMENT, Criminal. 

PUR AUTER VIE. Where lands, Sc. are held for 
another's life, See title Occupant, 
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AcquisiTuM, PerRQuisITUM, PERQUISITIO.} 
The buying or other acq:/t:or of lands, or tenements, 
with money, or by gift, deed, or agreement; as diſtinct 
from the obtaining them by deſcent or hereditary right; 
conjunctum perquiſitum is where two or more perſons joiu 
in the Purchaſe. Litt. 4 2: Reg. Orig. 143. 

Purchaſe, taken in its largeſt and moſt extenſive ſenſe, 

is thus defined : The poſſeſſion of lands and tenements, 
which a man hath by his own act or agreement, and not 
by deſcent from any of his anceſtors or kindred. In 
this ſenſe it is contradiltinguiſhed from acquiſition by 
right of blood; and includes every other method of com- 
ing to an eſtate, but merely that by inheritance : where- 
in the title is veſted in a perſon not by his own act or 
agreement, but by the ſingle operation of Law. Lic. 12: 
1 Iaſt. 18. What is termed in the Common Law Purchaſe, 
was by the feudiſts called Congue/?, conguaſtus or congui- 
tis and in this ſenſe it was that II iam the Firſt was 
called Cenguæſter, or the Conqueror, ſignifying, that he 
was the firſt of his family who ecguzred the Crown and 
Realm of England. See 2 Comm. c. 15. 

This is the legal ſigni cation of the word pergaiſſtis, or 
Purchaſe ; and in this ſenſe it includes the hve following 
methods of acquiring a title to eſtates: Eſcheat, Occu- 
pancy, Preſcription, Forfeiture, Alienation. See this Dic- 
tionary, under thoſe and other titles conneRed there- 
with: and further, titles Remainder 3 Executery Dewiſe ; 
Limitation of Eſtate, &c. 

Mr. Hargrave, after ſome remarks on the peculiar 
nature of Z/cheats, obſerves, that inſtead of diſtributing all 
the ſeveral titles to land under Purchaſe and Deſcent, it 
would be more accurate to ſay, that che title to land is 
either by Purchaſe, to which the act or agreement of the 
party is eſſential, or by nere af of Law : and under the 
latter to conſider, firſt, De/cent; and then E/cheat, and 

+ ſuch 


PURCHASE I. II. 


ſuch other titles, not being by deſcent, as yet like them 
accrue by mere act of Law. 1 Inſt. 18. b. 


One cometh in by Purchaſe when he comes to lands | 


by legal conveyance, and hath a lawful eftate : and a 
Purchaſe is always intended by title, either from ſome 
conſideration, or by giſt; (for a gift is in Law a Pur- 
chaſe;) whereas deſcent from an anceſtor cometh of courſe 
by act of Law; alſo all contracts are comprehended un- 
der this word Purchaſe, Co, Iitt. 18: DoF. and Stud, 
cap. 24. | 

Purchaſe in oppoſition to Deſcent is taken largely ; if 
an eſtate comes to a man from his anceſtors without writ- 
ing, that is a Deſcent: but where a perlon takes any 
thing from an anceſtor, or others, by deed, will, or gift, 
and not as heir at law; that is a Purchaſe. 2 Lil, Abr. 403. 


When an eſtate doth originally veſt in the heir, and 
never was nor could be in the anceſtor; ſuch heir ſhall 
talze by way of Purchaſe: but when the thing might 
have veſted in his anceſtor, though it be firſt in the heir, 
and not in him at all, the heir ſhall have it in nature of 
Deſcent. 1 Rep. 95, 106. 

Conſiſtent with the above rule is Mr. Fearne's expla- 
nation of the much- conteſted point, in what caſe an heir 
Mall be faid to take by limitation, and in what by Pur- 
chaſe: or, in the language of conveyancers, what are 
words of limitation, and what are words of Purchaſe. 
See fully this Dictionary, title Remainder; and pop. 
Div. I. of this title. 


I. Ii what Cafes Heirs ſpall be deemed Purchaſers ; 
and of the Eped of their taking by Putchaſe, 
II. Of Purchaſers for a valuable Conſideration ; and 
how protected or made anſwerable in Equity. 
See alſo this Dictionary, under titles Fraud; 
Conjideration, &c. 


I, Purxcnase, in its vulgar and confined accept- 
ation, is applied only to ſuch acquiſitioas of land as are 
obtained by way of bargain and ſale, for money, or ſome 
other valuable conſideration, But this falls ſar ſhort of 
the legal idea of Purchaſe : for if I give land freely to 
another, he is in the eye of Law a Purchaſer ; and falls 
within Li:t/eion's definition, for he comes to the eſtate 
by his own a2reement, that is, he conſents to the gift. 
: 77.18. A man who has his father's eſtate ſettled 
pon him in tail, before he was born, is alſo a Purchaſer; 
for he takes quite another eſtate than the law of deſcents 
would have given him. Nay, even if the anceſtor de- 
viſes his eſtate to his heir at law by will, with other 
Hoitations, or in any other ſhape than the courſe of de- 
jzernts would direct, ſuch heir ſhall take by Purchaſe. 

Xx — — — — 
Ed, Raym 728. Thus if a man, Raving . 
his heirs , devijes his land to hem and their heirs; they 
thall take by Purchaſe as joint-tenants ; for the eſtate of 
joint-tenants, and tenants in common, is different in its 
naive and quality from that of co-parceners. Cr. 
Alx 431. Eat if a man, ſciſed in fee, deviſes his whoſe 
ettate to his heir at law, ſo that the heir takes neither 
a greater nor a leſs eſtate by the deviſe than he 


would have done without it, he ſhall be adjudged to 


take by deſcent, even though it be charged with incum- 
bracces ; this being for the benefit of creditors, and 
ethers, who have demands on the eſtate of the anceſtor. 


PE 


1 Rl. Abr. 626: Call 241: Ld. Ram. 728. It a re- 


mainder be limitcd te the heirs of . here A. bimſelf 


takes nothing; but, if he dies during the continuance 
of the particular eſtate, his heirs ſhall take a: Pur. 
chalers. 1 Noll. Abr. 627. But if an eſtate be made to 
A. for life, remainder to his right heirs in fee, his heir 
ſhall take by deſcent: for it is an ancient rule of Lay 
that wherever the anceſtor takes an eſtate for life, the 
heir cannot by the ſame conveyance cake an eſtate in fee 
by Purchaſe, but only by deſcent. 1 R#p. 104: 2 Lev. (o: 
Raym. 334. And, if 4. dies before entry, {till his heir 
ſhall take by deſcent, and not by Purchaſe ; for where 
the heir takes any thing that might have veſted in the 
anceſtor, he takes by way of deicent. 1 Rep. 58. The 
anceſtor, during his life, beareth in himſelf all his heirs; 
and therefore, when once he is, or mip ht have been, ſeiſed 
of the lands, the inheritance ſo limited to his heirs veſts in 
the anceſtor himſelf: and the word“ heirs“' in this caſe is 
not eſtzemed a word of Purchaſe, but a word of limit- 
ation, enuring ſo as to increaſe the ellate of the anceſtor, 
from a tenancy for life to a fee ſimple. Co. Lite. 22. 
And, had it been otherwiſe, had the heir (who is uncer. 
tain till he death of the anceſtor) been allowed to take 
as a Purchaſer originally nominated in the deed, as muf 
have been the cafe if the remainder had been expreſsly 
limited to him by name; then, in the times of ſtrict feo- 
dal tenure,.the lord would have been defrauded, by ſuch 
a limitation, of the fruits of his ſigniory, ariſing from a 
deſcent to the heir. 2 Comm. c. 15. P. 242. Sec further, 
this Dictionary, titles Nematnaer; Heir II. 

The difference in effect, between the acquiſition of 
an eſtate, by deſcent and by Purchaſe, conſiſts princi- 
paily in thele two points: Fir, That by Purchaſe the 
eſlate acquires a new inheritable quality, and is deſcend- 
ible to the owner's blood in general, and not to the blood 
only of ſome particular anceſtor. Sce title Deſcent. Se- 
cendly, That an eftate taken by Purchaſe will not make 
the heir anſwerable for the acts of the anceſtor, as an 
eſtate by deſcent will. For, it the anceſtor by any deed, 
obligation, covenant, or the like, bindeth higiſelf and 
his heirs, and dieth ; this deed, obligation, or covenant, 
ſhall be binding upon the heir, ſo far forth only as he 
(or any other in truſt for him, Hat. 29 Car. 2. c. 5, 
$ 10;) had any eſtate of inheritance, veſted in him by 
deſcent from, (or any eſtate pur auter wir, coming to hin 
by ſpecial occupancy, as heir 30, [y 12, of the fame ſta- 
tute, J) that anceſtor, ſufficient to anſwer the charg:: be- 


ther he remains in poſiefſion, or hath aliened it betore a 


tion brought. See 1 P. I ns. 777: fat. 3 4 WS 5 
c. 14: Therefore if a man covenants, for himſel!{ 2nd 


his keirs, to keep my houſe in repair, | can then (and 


then only) compel his heir to perform this covenz!!t, 
when he has an eſtate ſuſlicient for this purpose, er 
aſſets, by deſcent [rom the coverantor : for, though tue 
. . * 8 1 
covenant deſcends to the heir, whether he inne any 
eſtate or no, it lies dormant, and is not compulſory, !: if 
he has aſſets by deſcent. Finch Rep, 86. Sce title A. 


II. A. enters into partnerſhip in gths, with three 
others, for 21 years, for digging mines ia 2.'s lacs, 
A. to have two 5ths, and alto, in conſideration of 51 
ownerſhip of the land, to have a tenth more cut of tis 
{hare of the other partners. Purſuant to the articles, 
they ſearched for the mines, and after two years” tne, 
and the expence of about 120ʃ., they diſcovered a vals- 
able mine, and worked it for about three months ; and then 


A. dies, and his widow ſets up a voluntary fettiemen!, 
| by" 
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_ reade after marriage. The Court inclined that the 


partners were as Purchaſers, and that the voluntary ſet- 
nement ſhould not Rand againſt them. 2 Vern. 326. 
The wiſe joins with the huſband in letting in an in- 
cumbrance on her jointure, and barring the citate- tail, 
and then limits the uſes to the huſband for life, remainder 
do the wife for life, remainder to their daughter. Per 
Lord K2eper Wright, the daughters are not Purchaſers, 
lo as to ſhat out a judgment-creditor of the huſband's, 
antecedent to barring the eſtate - tail; it might have been 
a good conſideration for both, but it was not expreſſed 
io the deed, to be any confideration for ſettling the eſtate 
04 the daughters, but was a voluntary gift of the wile 
to her huſband, therefore the daughter's eſtate muſt be 
taken to be voluntary; and ſoa judgment-crecitor oug ht 
to have the aſſiſtance of this Court before them. Care. 
Prec. 11 4+ : 
Every leſſee is a Purchaſer. g Md. 59. See 2 Fern. 327. 
. ſeiſed in fee, ſettled his eſtate in 1712, to the uſe 
of bimſelf for life, remainder to B. in tail, but with 
power of revocation, by any writing ſigned, OJ. and at- 
teſted by three, Sc. credible witneſſes. In 1715, 4. 
by deed, atteſted by two witneſſes only, reciting that he 
was indebted, as in a ſchedule annexed, conveyed his 
elite to . R. and IF. S. and their heirs, in truſt to 
piy his ſaid debts by profits, mortgage, or fale ; and 
aſter payment thereof, to pay the overplus, and recon- 
vey {ach part as ſhould be unſold, to A. or ſuch other 
perſon, Oc. and for ſuch uſes, Fc. as he, by any writ- 
ing, ſigned and ſealed, and atteſted, gc. ſhould direct. 
A, died without iſſue, but left the ſaid B. and C. the 


daughters of two ſiſters, his heirs at law. The deed of 


1715 was kept private till after the death of . S. the 
ſurviving truſtee in 17243 and was then laid before 
couniel, who directed, that the heir of V. S. ſhould 
allign the legal eſtate to the truſtees in the dced of 1712, 
winch was done. Afterwards, in 1-26, on a treaty of 
marriage between Lord Fauconbridge and B. a marriage 
ſettlement was prepared by the ſame counſel, as coun- 
fel for Lord Faucenbridge, who made a ſettlement on 
3. in conſideration of the great eſtate in land which 
he was to have with her. The ſurviving truſtee in 
the deed of 1712, joined in this marriage ſettlement, 
C. brought a bill claiming a moiety of this eſtate of 4. 
as coheireſs with B., for that the deed in 1715 was a 
revocation of the deed in 1712. Lord F. pleaded that 
he was a Purchaſer under the deed of 1712, without no- 
tice of that in 1715, and that the ſettlement made by 
him on B. was in contemplation of that ſettlement in 
1712, avd that the ſurviving truſtee in that ſettlement 
was party to the marriage ſettlement; and that though 
the Purchaſe was not of the legal eſtate, but the truſt 
only, that it would make no diſterence, according to Milter 
and Bodington's cafe, 2 Vern, 599; and that neither would 
it differ the caſe, though there was no actual con vey- 
ance; for as the truſtees in the deed of 1712 always 
acted under that deed for B. that truſt ſhould ſubſiſt as to 
himſelf, who was a fair Purchaſer ; and that he ſhould not 
be affected by conſtructive notice to his countel, as hav- 
ing been adviſed with on theſe two deeds in 17243 for 
it malt be intended, that at the time of the counſel's 
being concerned for him, which was in 1726, he had 
forgot that he had ever ſeen this deed of 1715, there 
being an interval of two years between his firſt ſeeing it, 
and h15 being counſel for defendant, And for theſe rea- 
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ſons the Court held, that chis could not be notice to bis 
Lordſtip. Le, Ch. B. Reynolds, who aſſiſted the Lord 
Chancellor, held, that the Lord F. could be a Purchaſer 
of no more than B. had, as ro actual conveyance was 
made to him. The Maſter of the Rolls feid, that to be 
a Purchaſer in the notion of equity, there muſt be an 
actual contract, ard a confideration paid; therefore, it 
at the time of marriage the deed of 1712 ſtood revoked, 
tne truſtees could be ſeiſed only cf a moiety for the uſe 
of B., conſequently Lord F. can be a Purchaſer of uo 
more. Lord Chancellor decreed a moiety of the eſtate, 
and an account of the rents and profits to C. {ince the 
death of A. See Gibb. 207; and Lilly's Pra#, Conv. 
391 to 402. 

4, having a long leaſc of a houſe, in which his wife 
had ſome intereſt, by her confent renews it tor eighty- 
one years, and in conſideration of 400/. aſtigns it to . 
who afligns it to C. his fon, who married . and died, 
leaving M. his executrix 3 M. on a ſecond marriage, 
conveys it to truſtees, Cc. A. by bill ſets forth this 
aſſignment, and that it was a mortgage, and that B. 
agreed to execute a reconveyance thereof, Sc. and 
prayed a redemption, 'Uhe executrix pleads ſhe was a 
Purchaſer without notice of ſuch agreement; and in 
conſideration of a marriage with F. S. and of his under- 
taking to pay her debts, the aſigned the original leaſe, 
Sc. ſuch a day to truſtees, to the uſe of her intended 
huſband, not having any notice of the agreement, prior 
to the executing the ſaid deed on marriage. It was 
decreed, that defendants were in nature of Purchaſers ; 
and the plea was allowed. Finch. Rep. g. 

It is the rulz of Equity, that where a man is Pur- 
chaſer for valuable conſideration, without notice, he ſhall 
not be annoyed in equity; not only where he has a 
prior legal eſtate, but where he has a better title or riglit 
to call for the legal eſtate, than the other. 7 rear. Ig. 
lib. 2. c. 6.5 2, cites 2 Fern. 599: 2 P. Wms. 678, Ec. 

This rule is founded on an obvious principle of equity. 
It ſeems, however, to have been broken in upon by the 
decifions in Burgh v. Burgh; | Burgh v. Fraucis;} 
Finch 28: and Williams v. Lambe, 3 Bro. C. R. 264. In 
the former of which cafes the Court appears to have 
interpoſed to the prejudice of a 'udgment-creditor, with. 
oat notice of the plaintiff 's equity ; and in the latter to 
the prejudice of a Purchaſer, without notice of the plain- 
tiff's title as Dowreſs. With reſpect to thoſe inſtances 
in which a 60:4 fde Purchaſer has in equity been poſt- 
poned, in reſpect of his conniving at the ſubſequent 
fraud of him under whom he derived his title, they are 
evidently exceptions to the general rule, which is con- 
fined to the claim of the Purchaſer at the time of com- 
pleting his Purchaſe ; a claim which he may forfeit, as 
to third perſons, by ſubſequent miſconduct. Forblangue*s 
Nete on Treat, Eg. ubi ſup. and ſee Treat. Ef. i. c. 3.4 4, 
in n.; and this Dictionary, title Mortgage III. 

It has been ſaid, that by taking a conveyance with 
notice of a tru, the Purchaſer himſelf becomes the 
truſtee; and muſt not, to ſerve himſelf, be guilty of a 
breach of truſt, notwithſtanding any conſideration paid. 
2 Lern. 271. But this propoſition ſeems to be ſtated too 
generally ; for though an immediate or firſt Purchaſer, 
with notice of an equitable claim in another, ſhall cer- 
tainly not be allowed, though a Purchaſer for valuable 
conſideration, to protect himſelf againit ſuch equitable 
claim; yet if a perſon, having notice of an equitable 
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claim in another, purcheſe from one who had not notice 
of ſuch claim, he may protect i elf by sant of notice 
in his vendor; ſuch protection ing nectilery to ſecure 
to the ni fide Purchaicr, without notice, tne fu! be- 
nefit of his Purchaie, Pre. Ch. 51: 1 A, 571: 2 Bro. 
C. R. 66. Neither ſhail a Purchaſcr without notice, from 
a Purchaſer with notice, be conſidered in equity as bound 
by the truit, 2 Yern. 384: Anbl. 215. See poſt, —It may 
be material to remark, that notice is not confined to the 
time of the contract; for ::a peru who has a lien in 
equity on the premiſes, give notice tut reot before actual 
payment of the Purchale mem ey, it is ſufficient, 3 Pg. 
Wins, 307 : 2 Atk.630: 3 A. 304: Or before the ex- 
ecution of the conveyance, though the Purchaſe- money 
be actually paid. 1 4 384: Cafes in C. 34. | 

A Purchaſer who comes in without notice of a rent- 
charge ſhall not be chargeable therewith, although given 
to a charitable uſe, Toth. 258. | 

A Purchaſer ſhall not be affected by a judgment in 
equity, without expreſs notice of it before the Purchaſe, 
otherwiſe it is at law. Chan. Ca/..37. 

A. indebted by bond, deviſed a debt to be paid out of 
his perſonal eſtate; but if it was not ſufficient, then to 
ſell his real eſtate, and pay it: the eltate was ſold, and 
by ſeveral meſne conveyances came to defendant, who 
was fued for the debt, as charged on the lands which he 
had bought, The defendant pleaded, that he had no notice 
of the demand, and was a Purchaler for a valuable con- 
- £deration, and that the perſonal eſtate, was firſt liable, 
and that the Purchaſe-money, which was paid to two other 
of the defendants, was liable in the next place; and that 
there were other lands, which deſcended to one of them 
on the death of 4. which ought to come in aid of him, 
and decreed accordingly. Finch. Rep. 137. 

A Purchaſer for a valuable conſideration, without no- 
rice, was decreed to pay arrears of an annuity charged an 
the lands purchaſed ; though the ſame were due thirty 
vears before, and no demand in all that time. Finch 252. 

A Purchaſer from T. S. who has a decree againſt him 
in Chancery for land, ſhall be bound by the decree, 
though he bad no notice of it. 2 Chan. Caf. 48. 

A bill was brought to prove a will, and perpetuate the teſ- 
ti ciony of wi:neſles ; the defendant pleaded himſelf a Pur- 
chaſer, without notice of ſuch will; and inſiſted, that as 
there had been a verdict in affirmance of ſuch will, (no- 
thing hindering the plaintiff, but if he had a title he 
might recover at Law,) the plaintiff ought not to be ad- 
mitted to examine his witneſſes, thereby to hang a cloud 
over the Purchaſer's eſtate; and on debate the Court al- 
lowed the plea. Vern. 354. . 

A. mortgaged land to B. and afterwards by his will 
(having ſons D. and E.) deviſed the equity of redemp- 
tion to Z.—B, and D. join in an aſſignment of the mort- 
gage to F.; though F. pleaded want of notice of the will, 
and that D. was the vifible heir, yet decreed, that E. 
thould have the equity of redemption on the foot of the 
firſt mortgage. N. Ch. R. 153. 

A. purchaſes, having notice of a ſettlement whereby 
B. the vendor was but tenant for life, remainder to his 
firſt, Ce. ſon in tail. Afterwards A. ſells to D. who 
had no notice; B. dies, leaving a fon; it was decreed 
that the laſt Purchaſer ſhould hold the land, but the firſt 
mould account for the conſideration- money, for which 
he lold the eſtate, with intereſt from the deceaſe of B., 
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| thereout diſcounting what was due on a mortgage prio: 


to the ſettle ment which he had bought in. 2 Fern. 384. 

Where there is a general truſt, as to pay debts, chough. 
the Purchaſer has notice of them, it ſeems that he is — 
obliged to ſee the Purchaſe- money applied: otherwiſe 
if the debts be particular, as for payment of debts in a. 
ſchedule. Treat, Eg. u. c. 6.4 2. But though the Por. 
chaſer be bouud to ice to the application of the money, az 
to the ſchedule debts, he is not bound to ſee that only ſo 
much real eſtate is ſold or mortgaged, as will diſcharge 
ſuch debts ;. unleſs there be a colluſion between the he:- 
and truſtee. 1 Fern, 301: 2 Ch. Ca. 115; 221.— Lei. 
ther is he bound to ee to the payment of legacies, it 
the eltate be charged generally with debts and lega- 
cies ; for not being in ſuch caſe bound to ſee to the gil. 
charge of debts, he cannot be expected to ſee to the diſ- 
charge of the legacies, which cannot be paid till aftex 
the debis. Ponblangue's Note. en Tr. Eg. ubi Jap. Cites 


Jebb. v. Abbott, 1 Bro. C. &. | 
As a Purchaſer for valuable confideration has an equa} 


claim to the protection of a Court of Equity, to defend 
his poſle ſlion, as the plaintiff has to the afliftance of the 
Court to ailert his right, a Court of Equity will not, in 
general, compel a Purchaſer for valuable confideration, 
without notice of the plaintiff's title, to make any diſec- 
very which may affect his own title; but ſuch diſcovery 
will be enforced in favour of a Dowreſs. See 1 Vern, 179 : 
3 Bro. C. R. 25 | 

Thus an aſüignee of a leaſe ſhall not be forced to di- 
cover whether the leaſe is expired: but leſſee for years 
ot conulor of a ſtatute has been compelled to diſcover 


What eſtate he had from the conuſor, to the end- that ke 


might be liable to the ſtatute. 8 Yn. 554. pl. 2; cited 
ow Eg. lib. 5. c. 3. § 3. 1 

A Purchaſer of lands from 4. which B. makes title to, 
getting the deeds which make out B. 's title, is not bourd 
to diſcover them. Chan. Ca/. 6g. do there is no reaſon 
to compel. one whoie land lies contig uous to mine, to 
diſcover. the boundaries in his deeds; tor that would be 
to help a man to evidence, to evict another of his poſ- 
ſeſſion. 2 Yern. 38. And a Court of Equity will net 
help the fue àgainſt a Purchaſer. 1 Yern, 212, 273; 
2 Fern. 35, 50. 

PURGATION, Purgatio.] The clearing a man's 
ſelf of a crime, whereof he is publicly ſuſpected, and ac- 
cuſed before a Judge : of which there was formerly great 
uſe in England. 

Purgation is either canonica or wilgaris, 

Canonical Purgaticn is, that which is preſeribed by 
the Canon Law, the form whereof, uſed in the Spiritual 
Court, is that the perion ſuſpected take his oath, that he 
is clear of the fact objected againſt him; and bring his 
honeft neighbours with him to make cath, that they be- 
lieve he ſwears truly. 4 

The Vulgar Purgation, according to the ancient man- 


ner, was by fire or water ordeal, or by combat, aboliſhed 


by canon. Staundf. P. C. lib. 2. c. 48. See tit. Ordea!. 
The canonical doctrine of Purgation, whereby the par- 
ties were obliged to anlwer upon oath to any matter, 
however criminal, that might be objected againſt chem, 
(though long ago over-ruled in che Court of Chancery,) 
continued till the middle of the laſt century to be upheld 
by the Spiritual Courts; when the Legiſlature was obliged 
to interpole, to teach them a leſſon of moderation, ſim lar 
to 
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chat of the Engl Law. By Pat. 13 Car, 2, c. 12, 
8 rA not 2 for any Biſhop 
or Ecclefialtical Judge, to tender or adminiſter to any 
erſon whatſoever, the oath uſually called the oath ex 

dio, or any other oath whereby he may be com- 
pelled to confeſs, accuſe, or purge himſelf of any eri- 
minal matter or thing, whereby he may be liable to any 
cenſore or puniſhment, 3 Comm. 100. See further, titles 
Nager of Law ; Chancery; C lergy, Benefit off 

The /at. 13 Car. 2. c. 12, having thus taken away 
the oath ex officio, of perſons accuſing or purging them- 
ſelves, Ic. ſome maintain that all the proceedings of 
Purgation on common fame fall too; ochers ſay, there 
is till a legal Purgation left, but not canonical. Mee 
Infl. 506, 50%. 

PURIFICATIO BEAT MARIE VIRGINIS. 
Mentioned in fat. 32 Hen. 8. c. 21; ſee Candiemas, 

The Purification of the Blefled Virgin Mary, is one of 
the general returns of writs, ſtill in ule, v. the third in 
Hilary term. | 


PURLIEU, or PURLUE, from Fr. pur, purus, & 
lieu, locus. j All that ground near a foreſt, which, being 
added to the ancient foreſts by King Her. II., Rich. I., 
and King John, was afterwards dilafforeſted and ſevered 
by the Charta de Forefia, and the perambulations and 
grants thereon, by Hen. III. So that it decomes Purſue, 
viz, pure and free from the laws and ordinances of the 
foreſt. Manw. For. Laws, par. 2. c. 20 

Our anceſtors called this ground Purlieu, purum locum, 
becauſe it was exempted from that ſervitude which was 
formerly laid on it: As Manwood and Crompron call it Pau. 
rallze, we may derive it from pur, purus, & allie, amb 
/atio ; becauſe he who walketh or courieth wichin that 
circuit is not liable to the laws or penalties incurred by 
thoſe who hunt within the foreſt precincts; but Pourallce 
is ſaid to be properly the perambulation whereby the 
Purlieu is deaffore ſted. Stat. 33 Ed. 1. fl. &: 4 uff. zog 

Owners of grounds within the Purlieu by diſafforeſt- 
ation, may fell timber, convert paſtures into arable, Sc. 
incloſe them with any kind of incloſure; ere& edifices, 


and diſpoſe of them as 1: they had never been afforeſted ; 


and a Purlieu- man may as lawfully hunt, to all intents, 
within the Purlieu, as any man may in his own grounds 
which were never afforeſted : he may keep his dogs 
within the Purlieu unexpeditated; and the wild bealts 
belong to the Purlieu- man ratiene ſoli, ſo long as they re- 
main in his grounds, and he may kill them, 4 1. zoz. 

If the Purlieu- man chaſe the beaſt with grey-hounds, 
and they fly towards the foreit for ſafety, he may pur- 
ſve them to the bourds of the foreit; and if he then do 
his endeavour to call back and take off his dogs from 
the purſuit, although the dogs follow the chaſe in the 
foreſt, and kill the King's deer there, this is no offence, 
ſo as he enter not into the foreſt, nor meddle with the 
deer ſo killed: and if the dogs faſten on the deer before 
he recover the foreſt, and the deer drag the dogs into 
the foreſt, in ſuch caſe the Purlieu-man may follow his 
dogs and take the deer. 4 I,. 303, 304. 

But in the caſe of Sir Richard Meſton, it was ſaid, that 
there was no Purlieu in law to hunt; that it cannot be 
by preicription, and there is nothing in ſlatutes as to 

unting ; therefore Purli-u-men may only keep out the 
deer, but cannot kill them, though they be in their 


ground, 1 Jene Rep. 278. See Mer 706, 987. 
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And notwithſtanding Porlieus are abſolutely deaffo- 
reſted, it hath been permitted, that the ranger of the 
foreſt ſhall, as often as the wild beaſts of the foreſt range 
into the Purlieu, with his hounds rechaſe them back tw 
the foreſt. 4 If. 

PURLIEU-MEN, Thoſe who have ground within 
the Purlieu, and being able to diſpend forty ſhillings 
a-year freehold ; who, on theſe two points, are licenſed to 
hunt in their own Purlieus, obſerving what is required, 
Manw For. Laws 151, 157, 180, 186. See Purlieu, 

PURPARTY ; See Pourparty. 

PURPRESTURE ; See Pour preſture. 

PURSE, A certain quantity of money, amountiag to 
500 dollars, or 1251. in Turkey. Merch. Die. 

PURSUILVANT'; See Porr/uivant. 

PURVEYANCE. As well before as after the Con- 
queſt, the King, on his ancient demeſnes of the Crown of 
England, had houſes of huſbandry, and ſtocks for the 
furniſhing neceflary proviſion for his houſeho!d 3 and 
the tenants of thoſe manors did, by their tenures, ma- 
nure, till, c. and reap the corn on the King's demeſnes, 
mowed his meadows, Sc. repaired the fences, and per- 
formed all neceſſary things belonging to huſbandry on 
the King's demeſnes: in reſpect of which ſervices, and 
to the end they might apply the ſame the better, they 
had many liberties and privileges; as, that they ſhould 
not be ſued out of the Court of that manor, nor impa- 
nelled on any Jury or Inqueſt, nor appear at any other 
Court, but only at the Court of the manor, nor be con- 
tributory to the expences of the Knights of the Shire 
which ſerved at Parliament, nor pay any toll, Sc. which 
liberties and immunities continue to this day, although 
the original cauſe is ceaſed, 2 It. 542, 543+ c. 2. See 
turther Pourverance. 

PURVIEW, Fr. pourves, a patent or grant.] The 
body, or that part of an act of Parliament which begins 
with, Be it tnaded, & e. The ſtatute 3 Hen. 7, ſtands 
upon a preamble and Purvieav. 2 Inſt. 403: 12 Rep. 20. 
See tiile Statute. 

PUTAGE, Patagium, from the Fr. putaine, Italian 
futia, meretrix. | Fornication, 

By the feudal laws, if any heir female under guar- 
dianſhip were guilty of this crime ſhe forfeited her part 
to her coheirs; or if ſhe were an only heireſs, the lord 
of the fee took it by eſeheat. Spelman : Cowell. 

PITATLV US, Putative, reputed, or commonly eſ- 
teemed; in oppoſition to notorious and unqueſtionable. 
Pater pueri putativus, the reputed father of the child. 
Jo. Brompton gog. 

When a fingle woman, with child, ſwears that ſuck a 
man is the father, he is called the Putative father, See 
title Baftard, 

PULIING IN FEAR; See title Rebbery. © 

PUTURA, g. Poturu.] A cuſtom claimed by keepers 
in foreits, and ſometimes by bailiffs of hundreds, to take 
man's meat; horſe meat, and dog's meat, of the tenants 
and inhabitants within the perambulation of the foreſt, 
hundred, Sc.; and in the liberty of Kzareburgh it was 


long ſince turned into the payment of 4. in money by 


each tenant. M. S. de Temp. Ed. 3: 4 Inf. 307. The 
land ſubject to this cuſtom is called Terra Putura. Plac, 
apud Ceftr. 31 Ed. 3. 

PYKER, or PVC AR, A ſmall ſhip or herring boat. 
See /tat. 31 Ed. 3. e. 2. | 
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QUA 
UADPRAGESIMA, The forti-th part; alſo the 
() time of Lezt, ſrom our Saviour's Forty Days Faſt. 

Lit. Dia. QAuadrageſima Sunday, Is the firſt Sun- 
day in Lent; fo called, becauſe about the fortieth day 
before Eater. Blount. ; 

QUADRAGESIMALITA. In former days it was the 
_ cuſtom for people to viſit their mother church on Mid- 
lent-Sunday, and to make their offerings at the High 
Altar; as the like devotion was again obſerved in Vit. 
fun Week: But as the proceſſion and oblations at 
HYhitfuntide were ſometimes commuted into a rated pay- 
ment of Pextecoftals ; ſo the Lent or Eaffer offerings were 
changed into à cuſtomary rate called Quadrag/imalia, 
and Denarii Quadrageſimales, alſo Lætare Feruſalem, from 
thoſe words in the Hymn for the Day. Dect. 

 QUADRANS, a fourth part of a penny : Before the 
reign of Ed. I. the ſmalleſt coin was a ſterling or penny, 
marked with a croſs, by the guidance whereof a penny 
might be cut into halves for a half-penny, or into quar- 
ters or four parts for farthings; till, to avoid the- fraud 
of unequal cutting, that King coined half-pence and 
farthings in round diſtin pieces, Mat. II fm. anno 
1279. | 

QUADRANTATA TERRE, 2radrarium; The 
fourth part of an acre, See Fardingdea!. h 

QUADRIVIUM, The center of four ways, where 
four roads meet and croſs each other. By ſtatute, poſts 
with inſcriptions are to be ſet up at ſuch ciofs ways, as 
a direction to travellers, &c. See title Highways, 

QUE EST EADEM, Which is the jame, trejpaſs, &c.] 
Words uſed in pleading to ſupply the want of a traverſe ; 
2 Lil. Ar. 405. As where a plaintiff brings an action 
of treſpaſs, and the defendant pleads, that the plaintiff 
gave him leave to enter on the land, and that he entered 
accordingly ; Quæ eft eadem Tranſg reſo, which is the 
ſame treſpaſs, of which the plaintiff complains.“ 

In a Clauſam fregit ſuch a day, defendant pleads plain - 
tiff's licence to him to enter on the ſame day, and that 
 wirtute inde he entered; he need not ſay Qu eſt eadem 
Tranſereſſio : So in treſpaſs for taking goods; if deſend- 
ant juiifies the ſame day and place: And in treſpaſs and 
battery, if defendant juſtifies that, the ſame day and 
place, the plaintiff aſſaulted him, and that what damages 
happened to him was of his ewn wrong; this is good 
without Q «ft eadem Tranſgre//io, &c. though he doth 
not directly anſwer the aſſault laid by plaintiff; but where 
he juſtifies at another doy, or at another place, then he 
ought to ſay, Quæ eſ eu,. 21 Hen. 7. pl. 2. 

A fact laid Now. 1, and a juſtification Now. 2, Due 
eft eadem, is well enough without a traverſe, the day 
not being material; but it had been naught, if the day 
had been material. 1 Lev. 241. | 


QUAKERS. 


If a treſpaſs is alleged New. 10, and a juſtiſication 
New. 11, and there be an averment of Que ef earn, it 
is here held good without making any traverſe, Lyn, 


1457. 
Where defendant juſtifies dio temtore in the plainti?” 


3 
declaration, he hath no occaſion to ſay Qu 57 44; 


Tranſgreio ; becauſe he agrees with plaintiff in the tin; 
and place mentioned in his declaration, and gives an a. 
ſwer to it. But in all theſe caſes, pleading thus, æ 1 
is the ſaid breaking and entering, & c. whereof the plaintigt 
hath complained againſt the detendant, is the ſafeſt way, 
Diet. See title Pleading. 

Qvz Prvura, A writ which lay where an inquifiticn 
had been taken by an Eſcheater of lands, Sc. of which a 
man died ſeiſed, and all the land was ſuppoſed not to be 
found by the office or inquiſition; this writ was therefore 
to inquire of abt more lands or tenements the patty died 
ſeiſed, Reg. Orig. 293: But it is now uſeleſs, ſirce the 
taking away the Court of Wards and Offices pr mortem, 
by fat. 12 Car. 2. c. 24. | 

QUEZERE, or Querie; A note for the reader to male 
further inquiry, where any point of Law, or matter of 
debate, is doubted, as not having ſufficient authority tv 
maintain it. 2 Lil, Abr. 406, | 

QUERENS NON INVENIT PLEGIUM ; A te. 
turn made by the Sheriff, on a writ directed to him with 
this clauſe, wiz, Si A. fecerit B. ſecurum de clamore ji; 
projequendo, &c. F. N. B. 38. See title Original. 

_ QUA SERVITIA, See Per gue Servitia. 


43 
— 


QUASTA, An indulgence or remiſſion of penance, 


expoſed to ſale by the Pope: The retailers thereof were 
called Quæſtionarii, and deſired charity tor themſelves or 
others. Mat. l eim. anno 1240, 


QUASTUS, That which a man hath by purchaſe; 


as hereditas is what he hath by deſcent. G/anv. Ib. 7, 
c. 1. See Purchæſe; Queſtus. 


QUAKERS, Tremuli.] From their pretending to 
tremble or guaze, in the exerciſe of their religion. The 
Hat. 7 & 8 M. 3. c. 29, enacts, That Quakers making 
and ſubſcribing the declaration of fidelity mentioned in 
i. © M. (now according to the ar. 8 Geo. 1. c. 6, 
ſhould not be liable to the penalties againſt others re- 
fuſing to take the oaths; and not ſubſcribing the decla- 
ration of fidelity, Cc. they are diſabled to vote at clec- 
tion of Members of Parliament. 

Quakers, where an oath is required, are permitted to 
make a ſoletnn affirmation or declaration, declaring, in 
the preſence of God, the witneſs of the truth, Sc. far. 
7 & 8IW.3. c. 34, made perpetual by Hat. 1 Geo. 1, 
c. 6. But they are not capable of being witneſſes in a cri- 
minal cauſe, ſerving on Juries, or bearing any office in the 
Government, unleſs they are ſworn like other Proteſtants, 

On 


e 


Rs % 5/4 


on Hat. 27 H. 8. c. 20, which is not repealed by 7 &S $ 


any office or place of profit in the Government, does 


nothing but what the Law would have implied, if the 


QUAKERS, 


On the affirmation of a Quaker, the Court will not 

rant an attachment for non-per formance of an award, 
Strange 441. Nor ſecority for the peace, Jbid. 527. 
Nor a rule for an information. 2 Strange 856, 872, 946. 
But a rule to ſhew cauſe why an appointment of overleers 
ſhould not be quaiked, being ſerved by a Quaker, was 
made abſolute on his affirmation; this not being looked 
on as'a criminal proſecution, though on the Crown fide, 
and the rule in the King's name. 2 Strange 1219. 

The far. 8 Geo. 1. c. 6, authorizes the affirmation of 
Q«-kers with the words, I 4» /alemnly, fincerely, aud truly 
deciare and ajfirin, &c. without ſaying in the preſence of 
Almighty God; and by this ſtatute, falſe and corrupt at- 
firming incurs me penalties of wilful perjury. 

By Hat. 22 Geo. 2. c. 46. F 36, an affic mation ſhall be 
allowed in all caſes (except criminal) where by any act 
of Parlia nent an oath is required, though no proviſion be 
therein for admitting a Quaker to make his aftirmation, 
Quakers refuſing to pay tithes, or church ;ates, Juſtices 
of Peace are to determine them, and order colts, Tc. 
Stats. 7 8 V. 3. c. 34. $4: 1 Geo. 1. c. 6. Quakers 
may be committed priſon, for non-payment of tithes, 


If, z. which gives another remedy. 1 Ld. Raym. 323. 
See title Tithes. 

A Quaker, who has ſerved an apprenticeſhip of ſeven 
years, is entitled to be admitted to the freedom of a 
Corporation, as well as any other perſon: And his ſo- 
lemn affirmation is equivalent to taking the uſual vaths : 
The clauſe of the fat. 7 & 8 V. z. c. 34, which pro- 
vides, that no Quaker, by virtue of that act, ſhall have 


not extend to the freedom of a Corporation, Carth. 448: 
1 Id. Raym. 337: 3 Med. 402. 


QUALE JUS, A judicial writ, which was brought 
where a man of religion had judgment to recover land, 
before execution was made of the judgment; it went 
forth to the Eſcheator between judgment and execution, 
to inquire arhat right the religious perſon had to recover, 
97 whether the judgment were obtained by colluſion be. 
tween the parties, to the intent that the lord might rot 
be Cefrauded. Reg. Judic. 8, 16, 46. Stats. Wijim. 2: 
13 G. . fl. 1. e. 32. | 
QUALIFIED, Is applied to a perſon enabled to 
hold two benefices. See Plurality. 

QUaliFied (or Baſe) FEE; Is ſuch a ore as hath a 
qual:fication ſubjoined thereto, See title EZate. 

QraLiFitDd PROPERTY; Sce Pefeſicn; Property. 

QUAMDIU SE BENE GESSERIT, As eng as 
he fall behave himſelf well in his office. A clauſe often 
inſerted in letters patent of the grant of offices, as in 
thoſe to the Barons of the Exchequer, Sc. which muſt 


QuARE Ip. 


ſame, as much as they are worth, and ſhall be reaſonably 
demanded ; for which Quantum Meruit may be brought: 
And if one ſue another on a promiſe to ſatisfy him for 
work done, Cc. he muſt ſhew ard aver in his declara- 
tion how much he deſerved for his work. See title 
Pleading I. 1. 

- QUuanTUM VALEBAT, So much as it was worth. | 
Where goods and wares fold are delivered by a tradei- 
man at no certain price, or to be paid for them as much 
as they are worth in general: then Quantum valebat 
lies, and the plaintifF is to aver them to be worth fo 
moch: ſo where the Law obliges one to furwth another 
with goods or proviſions; as an innkeeper his gueſts, 
Sc. See titles Aump/tt; Pleading I. 1. : 


QIJARE CLAUSUM FREGIT. See titles Capias; 
Common Pleas. 

QuaRE cu, Are general words uſed in original 
writs, Sc. See Original, 

Qvake FjECIT INRA TERMINUM; A Wiit 
which lieth by the ancient Law where the wrongdoer 
or ej*Qor is not himſelf in poſſeſſion of the lands, but 
another who claims under him. As where a man leaſeth 
lands to another for years, and after, the leſſor or rever- 
ſioner entereth, and maketh a feoftment in fee cr for 
life of the ſame lands to a ſtranger : Now the leſſee can- 
not bring a writ of Ezedione firme, or ejectment, againſt 
the fcoffee; becauſe he did not eject him, but the rever- 
ſtoner : neither can he have any ſuch action to recover 
his term againſt the rererſioner who did ouſt him, be- 
cauſe he is not new in poſſeſſion. And upon that ac- 
count this writ was deviied upon the equity of /ar. 
We/tm. 2. c. 24, as in a caſe where no adequate remedy 
was already provided. F. N. B. 198. And the aQtion 
is brought againft the feoffee, for Ceforcing or keeping 
out the original leſſee, during the continuance of his 
term; and herein, as in the ejectmert, the plaintiff ſhall 
recover ſo much of the term as remains; and alſo ſhall 
have actual damages for that portion of it, whereof he 


has been unjuſtly deprived. 3 Comm. c. 11. f. 207. 


be intended in matters concerning their office: and is 


- — —— —— 


555 had been granted for life. 4 Il. 117. See title 
WITS, 
QUANTUM MERUIT, Se much as be deſerved.) 
An action on the caſe, expreſs or implied, grounded on 
a promiſe to pav the plaintiff for doing any thing ſo 
much as he ſhoul& deſerve or merit. 

If a man retains any perſon to do work or other thing 
for him ; as a taylor to make a garment, a carrier to 
carry goods, Cc. without any certain agreement; in 


* 
* 
1181 


Since the introduction of fictitioes ouſiers, whereby 
the title may be tried againſt any tenant in poſfeſſion, 
(dy what means ſcever he acquired it,) and the ſubſequent 


fits, this writ is fallen 15to diſuſe. See tle Eenent. 

It is in the election of leſſee, or, if he prants over his 
term, the {cond leſſee, to ſuc a writ of Ejedticne firme, 
or a Qrare cjecit infra Termmum againlt the leiſor, or his 
heir, or 2g«inkt the lord by eſcheat, Ec. if they put the 
ter mor out of his term. 19 Hen. 6. 


QU ARTE IMPE DIT. 


A Writ lying for him who hath purchaſed an advery- 


fon, againſt a perfon who hincers or ditturbs him in his 


right of advowſon by prefenting a Clerk thereto, when 
the church is veid. F. X. B. 32: Stat. Nm. 2. c. 5. 


It differs from aſſiſe of darrcin projentment (ultima 


fræſentatianis), becauſe that lies where a man or his an- 
ceſtors, under whom he claims, have formerly preſented 
to the church; and this for kim who is purchaſer him- 
ſelf ; but in both the plaintiff rc covers the prefentation and 
damages; though in the writ of darrein projentment, &c. 
he recovers only the preſentation, not the title, to the 
advowſon, as he doth in a Quare impedrt; for which rea- 


ach Caſe, the Law implies that he ſhall pay for the | ſon the remedy by that aflife is diſconunucd; And where 
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QUARE IMPEDIT, 


a man may have aſſiſe of darrein preſentment, he may have 
Dare impeart. 2 Inſt. 356. See title Darrein Preſentment, 

Upon the vacancy of a living, the Patron is bound to 
preſent within fix calendar months, otherwiſe it will lapſe 
to the Bilhop. See title 4dvow/ſor IT. But if the pre- 
ſentation be made within that time, the Biſhop is bound 
to admit and inſtitute the Clerk, if found ſufficient; unleſs 
the church be full, or there be notice of any litigation. 
For if any oppoſition be intended, it is uſual for each 
party to enter a caveat with the Biſhop, to prevent his 
inilitution of his antagoniſt's Clerk. An inftitution after 
a caveat entered is void by the Eccleſiaſtical Law; but 
this the Temporal Courts pay no regard to, and lool upon 
2 caveat as a mere nullity. But if two preſentations be 
offered to the Biſhop upon the ſame avoidance, the 
church is then ſaid to become litigious ; and, if nothing 
farther be done, the Bilhop may ſufpend the admiſſion 


of either, and ſuffer a lapſe to incur. Yet if the Patron | 


or Clerk on either fide requeſt him to award a 7us petrro- | 
| King preſents without a title, and his Clerk is inducted, 


nat4s, he is bound to do it. This jus patronatis is a com- 
miſſion from the Biſhop, directed uſually to his Chan- 


cCellor, and others of competent learning; who are to 


ſummon a Jury of ſix Clergymen and ſix Laymen, to 
Inquire into and examine who is the rightful Patron; 
(ſee title Jus patronatiis ;) and if, upon ſuch inquiry 
made and certificate thereof returned by the Commiſ- 
ſioners, he admits and inſtitutes the Clerk of that Patron 
whom they return as the true one, the Biſhop ſecures 
Limſclt at all events from being a diſturber, whatever 
proceedings may be had afterwards in the Temporal 
Courts. 3 Comm. c. 16. 

The Clerk refuſed by the Biſhop may alſo have a 


remedy againſt him in the Spiritual Court, denominated 


a. duplex querela : which is a complaint in the nature of 
an appeal from the Ordinary to his next immediate ſu- 
perior ; as from a Biſhop to the Archbiſhop, or from an 
Archbiſhop to the Delegates ; and if the Superior Court 


adjudges the cauſe of refuſal to be inſufficient, it will 


grant inſtitution to the appellant. 

Thus far matters may go on in the mere eccleſiaſtical 
courſe : but in conteſted preſentations they ſcldom go ſo 
far ; for upon the firſt delay or refuſe} of the Biſhop, to 
admit his Clerk, the Patron uſually brings his writ of 
Yuare impedit againſt the Biſhop ; for the temporal in- 
Jury done to his property, in diſturbing him in his pre- 
ſentation, And, if the delay ariſes from the Biſhop 
alone, as upon pretence of incapacity, or the like, then 
he only is named in the writ ; but if there be another 


\ preſentation ſet up, then the pretended Patron and his 


Clerk are alſo joined in the action; or it may be brought 
againſt the Patron and Cleik, leaving out the Biſhop ; or 


againſt the Patron only, But it is moſt adviſable to 


bring it againſt all three: for if the Biſhop be left out, 


and the ſuit be not determined till the ſix months are 


paſt, the Biſhop is entitled to prefent by lapſe; for 
he is not party to the ſuit; but, if he be named, no 
lapſe can poſiibly accrue till the right is determined. 
Cre. Fac. 93. if the Patron be left out, and the writ 
be brought only againſt the Biſhop and the Clerk, the 
ſuit is of no effect, and the writ ſhall abate; for the 
right of the Patron is the principal queſtion in the cauſe, 
Heb. 316: 7 Rep. 25. If the Clerk be left out, and has 
received inſtitution before the action brought (as is 
ſometimes the caſe), the Patron by this ſuit may re- 
cover his right of patronage, but not the preſent turn 


for he cannot have judgment to remove the Clerk, unlec; 
he be made a defendant, and party to the ſuit, to heat 
what he can allege againſt it. For which reaſon it i; 
the ſafer, and now uſual, way to inſert al! three in the writ, 
See Hob. 320: Fenk. Cent. 200. 

DPunre impedit will not he againſt the Ordinary and In. 
cumbent, without naming the Patron; becauſe at Com. 
mon Law the Incumbent could not plead any thing which 
concerned the right of patronage, therefore it is unrex- 
ſonable that he alone ſnould be named in the writ who 
eould not defend the patronage ; but Hat. 25 Ed. 3. 


fe. 3. c. 7, enables him to plead againtt che King, and 


to defend his incumbency, although he claims nothing 
in the patronage z and by that ſtatute he ſhall plead 
again any common perſon ; though with this difference 


that when the inheritance of the Patron is to be direſted 


by judgment in a Qgare impedi!, there he mult be named 


in the writ ; but where the next preſentation only is to 


be recovered, he need not be named yet where the 


the Quare impedit is to be againſt the Ordinary and In- 
cumbent; for it will not lie againſt the King; but, if he 
is plaintiff, the writ may be brought againſt the Patron 
alone, without naming the Incumbent. 7 Rep. 25: Cc. 
Fac. 650: Palm. 306. 

By the writ of Quare impedit a Patron may be relieved, 
not only on his preſentation to a church, but to a chapel, 
prebend, vicarage, c. And this writ lies of a donative ; 
and the ſpecial matter is to be ſet forth in the declara- 
tion: It alſo licth for a deanery by the King, although 
it be elective; and for an archdeaconry ; but not for a 
mere oſſice of the church. Co. Lit. 344: 1 Leon. 205. 
And the chapter may have a Dare impedit againſt the 
Dean, of their ſeveral pofſeſſions. 40 Ez. 3. 48. 

If the Quare impedit be for a donative ; the writ (1all 
be Quare impedit to preſent to the donative ; if of a par- 
ſonage, then Quare impedit prajentare ad Ecclefram ; if to 
a vicarage, ad Vicariam; if to a Prebend, ad Prebendam, 
&c. 3 Nel/. Abr. 35. 

If a Biſhop be diſturbed'to collate, where he ought to 
make collation, he may have a writ Quare imtedit, and 
the writ ſhall be 9 permittat ipſum preentare, & o. and 
he ſhall count on the collation ; and if the E ing be diſ- 
turbed in his collation by letters patent, he ſhall have 
Quare impedit, &c. New Nat. Br. 73. 

Grantee of a next avoidance may bring this writ againſt 
the patron who granted the avoidance. 39 Hen. 6. 

It may be brought by Executors, for a diſturbance in 
vita teftatoris ; and executors, being dilturbed in their 
preſentation, may bring Quare impeait as well as their 
teſtator might. Owen 99: Lutww. 1. 

Huſband and wife jointly, or the huſbzrd alone with- 


out his wife, may have the writ Quatre impeadtt; and if a 


man who hath an advowſon in right of his wife be diſ- 
turbed in his preſentation, and dies, the wife ſhall bring 
it on that diſturbance. 14 Hen 4: 5 Rep. y. 

The heir ſhall not have Quare impedit, for a diſturb. 
ance tempore patris ; nor can he have execution on a re- 
covery by the anceſtor. Br. Q. Imp. pl. 7, 9. But by 
fat. 13 Ed. 1. c. 5, vſurpation ot churches during ward- 
ſhip, particular eſtates of vacancy, c. ſhall not bar an 
heir at full age, reverſioner in poſſeſſion, or a ſpiritual 
perſon in ſucceſſion, from having a writ poſſeſſory of 


QAuare impedit, &c. as the anceſtor or predeceſſor * 
| have 


QUARE IMPEDIT. 


have had, if ſuch uſurpation had been in their time : and 
the ſame form of pleading ſhall be had in darrein preſent- 
ment, and Quare impedit. | 

Where partition is made on record, to preſent by turns, 
the coparcener who is diſturbed ſhall not be put to a Quare 
impedit; but may have remedy on the roll, by ſcire facias : 
it is otherwiſe on an agreement to preſent. Sat, 22 
E.4.8: See flat. 13 E. 1. c. 5. 58 

If tenant in tail ſuffer an uſurpation, and die, and ſix 
months paſs, the iſſue in tail cannot bring Quare impedit: 
but at the next avoidance he may have it within the fix 
months. 46 Ai 4. 

As this writ is all in the poſſeſſion; the preſentment 
of a grantee of the next avoidance is a good title for the 
grantor and patron in fee to bring it; and likewiſe for 
his heir, and other grantees. 9 Hen. 7. 23: 5 Rep. 97. 

The King cannot remove an Incumbent, preſented, in- 
ſtituted, _ inducted, although on a uſurpation, but by 
Quare impedit in a judicial way, Cro. Fac. 385. See title 
Advew/ſon III. 

He who claims by a recovery, ſhall maintain a Quare 
impedit. Stat. 7 H. 8. c. 4. 

The writ of Quare impedit muſt be brought in the 
county where the church is: It —— the dif- 
turbers, the Biſhop, the Pſeudo-patron, and his Clerk, to 
permit the plaintiff to preſent a proper perſon (without 
ſpecifying the particular Clerk) to ſuch a vacant church, 
which pertains to his patronage ; and which the defend- 
ants, as he alleges, do obſtruct; and unleſs they ſo do, 
then that they appear in Court to ſhew the reaſon why 
they hinder him. F. N. B. 32. | 


Immediately on the ſuing out of the Quare impedit, if 
the plaintiff ſuſpects that the Biſhop will admit the de- 
fendant's or any other Clerk, pending the ſuit, he may 
have a probibitory writ, called a Ne admittas ; which re- 
cites the contention begun in the King's Courts, and 
forbids the Biſhop to admit any Clerk whatſoever till 
ſuch contention be determined. See title Ne admittas. 

In the proceedings upon a Quare impedit, the plaintiff 
muſt ſet out his title at length, and prove art leaſt one 
preſentation in himſelf, his anceſtors, or thoſe under 
whom he claims ; (except in caſe of a church created 
by himſelf; ſee pof.;) for he muſt recover by the 
ſtrength of his own right, and not by the weakneſs of 
the defendant's. Yaugh. 7, 8: and he muſt alſo ſhew 
a diſturbance before the action brought. Hob. 199: 
Upon this the Biſhop and the Clerk uſually diſclaim ali 
title, ſave only, the one as Ordinary, to admit and inſti- 
tute; and the other as preſentee of the Patron, who is 
left to defend his own right. And, upon failure of the 
Plaintiff in making out his own title, the defendant is put 
upon the proof of his, in order to obtain judgment for 
himſelf, if needful. But if the right be found for the 
plaintiff, on the trial, three farther points are alſo to be 
inquired : Firſt, If the church be full; and, if full, 
then of whoſe preſentation ; for if it be of the defend- 
ant's preſentation, then the clerk is removable by writ 
brought in due time, Secondly, Of what valve the liv- 
ing is: and this in order to aſſeſs the damages which are 
directed to be given by the ſtatute of Wefminfler 2, 
13 E. 1. c. 5: ſee pet. Thirdly, In caſe of plenarty upon an 
ulurpation, whether ſix calendar months have paſſed be- 


teen the avoidance and the time of bringing the action: | 


Vor. * * 


for then it would not be within the ſlatute, which permt 
an uſurpation to be deveſted by a Quare impedit, brought 
infra tempus ſemeſire. So that plenarty is ſtiil a ſuſficient 
bar in an action of Quare impedit, brought above 6x 


months after the vacancy happens; as it was univerſally 


by the Common Law, however early the action was 
commenced. 2 In.. 361. See title Adwor/er It. 

In the declaration of the plaintiff, it is not ſufficient for 
him to allege, that he, or ſuch a perſon from whom he 
claims, were ſeiſed of the advowſon of the church, but 
he mutt allege a preſentation made by one of them; for, 
if he doth not, the defendart may demur to the decla- 
ration: and the reaſon is, that the plaintiff, by joining the 
laſt preſentation to his own title, is to make it appear, that 
he hath a right to preſent now as well as then. Cre, 
Eliz. 518: 5 Rep. 97: YVaugh. 57. But the want of ſuch 
allegation may be cured by verdict. 2 $:ra. 1006. 

And if a man, by the King's licence, creates a church 
which ſhall be preſentable, if he be diſturbed to preſent 
to it, he may have a Quare impedit without alleging a 
preſentation in any perſon : but anciently it was held he 
might not, becauſe he could not allege a preſentation, 
20 Ed. 4. 14: Mallory's Q. Imped. 153. 

The only plea the Biſhop hath by the Common Law 
on a Qzare impedit is, that he claimeth nothing but as 
Ordinary ; he could not counterplead the Patron's title, 
or any thing to the right of patronage, nor could the 
Incumbent counterplead ſuch title, till the at. 25 Ed. 3. 


ft. 3. c. 7; by which bothB iſhop and Incumbent may 


counterplead the title of the Patron ; the one, when he 
collates by lapſe, or makes title himſelf to the patron- 
age; the other, being per/era imperſonata, may plead his 
Patron's title, and counterplead the title of the plaintiff, 
And it has been adjudged, that an Incumbent cannot 
plead to the title of the parſonage, without ſhewin 
that he is per/ona imperſonata on the preſentation of the 
Patron. V. Jones 4: March. 159. 

Several were plaintiffs in a Quare impedit, the defend- 


ant pleaded the releaſe of one of them pending the writ; 


and it was reſolved, that this releaſe ſnall only bar him 
who made it, and that the writ ſhall Rand good for the 
reſt, 5 Rep. 97. I 
In all QAuare impedits, a defendant may traverſe the 
preſentation alleged by the plaintiff, if the matter of 
fact will bear it; but the defendant muſt not deny the 
preſentation alleged, where there was a preſentation, 
Vaugh. 16, 17. And if a preſentation is alleged in the 
grantor and grantee, the preſentation in the grantor is 
only traverſable ; for that is the principal. Crs. Elix. 518, 
Quare impedit was brought againſt two, one of them 
caſt an eſſoin, and idem dies datus off to the other, &c. 
Then an attachment iſſued againſt them for not appear- 
ing at the day, and proceſs continued to the Grand Cape ; 
which being returned, and the parties not appearing, it 
was ruled that final judgment ſhould be entered accord- 
ing tothe far. 52 H. 3. c. 12. But on motion to diſcharge 
this rule, hecauſe- the defendants were not ſummoned 
either on the attachment or grand diſtreſs, the ſummoners 
being only the feigned names of Jahn Dre and Richard 
Ree, the judgment was ſet aſide; tor the defign of the 
ſtatute was to have proceſs duly executed, and that muſt 
be with notice, Sc. And where the right is for ever 
concluded, this being ſo fatal, the proceſs muſt never be 
ſuffered to be a thing of courſe. 1 Med. 248. 
34 Where 
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QUARE IMPEDIT, 


Where two defendants in a Pare impedit plead ſeve- 
ral bars, and one of them is found againit the plaintiff, 
and the other with him; he ſhall not have his writ to the 
Biſhop. And if there are many defendants pleading ſe- 
veral pleas, the plaintif ſhall not have judgment before 
all the pleas are tried: for though {ome be for the plain- 
tiff, others may be ſound agaiaſt him, and he cannot have 
judgment without a good title. F. N. B. 30: Hob, 70, 

It it be found that the plaintiff hath the right, and 
hath commenced his aclion in due time, then he ſhall 
have judgment to recover the preſentation ; and, if the 
church be full by inſtitution of any clerk, to remove 
him: unleſs it were filled, perdente lite, by lapſe to the 


Ordinary, he not being party to the ſuit; in which caſe 


the plaintiff loſes his preſentation fro hac vice, but ſhall 
recover two years? full value of the church from the 
defendant, the pretended Patron, as a ſatisfaction for the 
turn loſt by his diſturbance ; or in caſe of inſolvency, 
the defendant ſhall be impriſoned for two years : and 1n 
other caſes half a year's value, and half a year's im- 
priſonment. Stat. Neff. 2. 13 Ed. 1. c. 5. § 3. But if 
the church remains ſtill void at the end of the ſuit, then 
whichever party the preſentation is found to belong to, 
whether plaintiff or defendant, ſhall have a writ directed 
to the Bilhop ad admittendum clericum, reciting the judg- 
ment of the Court, and ordering him te admit and inſti- 
tute the Clerk of the prevailing party; and, if upon this 
order he does not admit him, the patron may ſue the 
Biſhop in a writ of Quare non admi/it, and recover ample 
ſatisfaction in damages. F. N. B. 38, 47: 1 Mod. 254. 


See title Quare non admiſit. 


In a Quare impedit, though it was found that the church | 


was full of another, who was a ſtranger to the writ, and 
it did not appear whether he came in by a better title 


than that which was found for the plaintiff; it was held, 


that the plaintiff might have a general writ to the Biſhop, 
which he is bound by law to execute, or ſhall be 
amerced, Sc. and he cannot return that the church is 
full of another; for no iſſue can be joined between the 
Biſhop and the plaintiff, becauſe he has no day in Court. 
6 Rep. 5 1: 3 Leon. 136 : See ante and poſt. 

But where the plaintiff recovered an advowſon in eject- 
ment, and thereupon had a writ to the Biſhop, there 
being another Incumbent in the church, who was not a 
party to the action; adjudged, that this writ would not 


lie without a feirefactas to the Incumbent. Sid. 93. 


If it appears in Quare impedit, either in pleading, or 
by confeſſion of the parties, that neither of them have 
a title, but that it is in the King ; the Court may award 
a writ to the Biſhop for the King, to remove the Incum- 
bent, and admit idoneam perſenam ad pra ſentationem regis ; 
but this muſt be when his title is very plain. Hob. 126, 
163: 1 Leon. 323. 

In Qyare impedit, the plaintiff and defendant are both 
actors; lo that the defendant may have a writ tothe Biſhop, 
as well as the plaintiff; but not without a title appearing to 
the Court; wherefore, if the defendant never appears, 
the plaintiff mult make out a title for form ſake, and ſo 
muſt the defendant, if the plaintiff be nonſuited. Hob. 163. 

If the plaintiff, after appearance, in a Quare impedit 
be nonſuited, it is peremptory ; becauſe the defendant 
on title made, whereby he becomes actor, * ſhall have a 
writ to the Biſhop: and it is the ſame in caſe of a Diſ- 
continuance. 7 Rep. 27. 


It is the nature of a 2uare impedit to be final, either 
on a diſcontinuance or nonſuit; and a man cannot have 
two ſaits for the ſame thing in this caſe againſt one per. 
ſon, though he may have ſeveral Quare impedit; againſt 

ſeveral perſons. 7 Rep. 27 : Hb. 137. 
The Parſon, Patron, and Ordinary are ſued; the Ordi. 
nary. diſclaims, and the Parſon loſeth by default; the 
plaintiff ſhall have judgment to recover his preſentation, 
and a writ ſhall iſſue to the Biſhop, Te, with a fer exe. 
ie, until the plea is determined between the plaintiff 
and Patron. Vaughan 6. 

In a Quare impedit againſt the Archbiſhop, the Biſhop, 
and three defendants; the Archbiſhop pleaded that he 
claimed nothing but as Metropolitan; aud the Biſhop 
pleaded that he claimed nothing but as Ordinary ; and 
thedefendants made title; but there was a verdict againſt 
them: It was a queſtion, whether the writ of execution 
thould be awarded to the Archbithop, or the Biſhop 
and it was held, that where neither of them are par- 
ties in intereſt, it may be directed to either; but if the 
Biſhop is party in intereſt, it muſt be directed to the Arch. 
biſhop. 6 Rep. 48: 3 Bull. 174. And if the Archbiſhop 
of Canterbury be plaintiff in a Quare impedit, the writ 
malt be directed to the Archbiſhop of York. Sher, 329. 

If a defendant pleads Ne diſturba, (that he did not Gil. 
turb,) which is, in effect, the general iſſue in a Slate 
impedit, this will be only a defence of the wrong with 
which he ſtands charged, and is ſo far from controverting 
the plaintiff's title, that the plea, as it were, coafelles it ; 
and the plaintiff may preſently pray a writ to the Biſhop, 


Hob. 163. 

There muſt be a diſturbance to maintain this action: 
In a Quare impedit, the Patron declared on a diſturbance 
of him to preſent 1 November; the Incumbent pleaded, 
that 1. May next after, the preſentation devolved on the 
Queen by lapſe, and ſhe preſented him to the church, 
Sc. And on demurrer the plea was held ill; becauſe the, 
defendant had not confeſſed and avoided, nor traverſed 
the diſturbance ſet forth in the declaration : and though 
by the demurrer the Queen's title was conteſſed, it ap- 
pearing that it was already executed, and the defendant 
having loſt his incumbency by ill pleading, the writ (all 
not be awarded to the Bithop for the Queen to prelent 
again, but for the Patron. 1 Leon. 194. 

The Courts at Weftminſfter are very cautious not to 
abate the writ of Puare impedit, for any want of form, 
Sc. yet if the Biſhop againit whom the writ is brovght, 
or any of the defendants are miſnamed, it is good caule 
of abatement : if the Patron be not named in the writ, id 
may be pleaded in abatement; though death of the 
Patron, pending the writ, doth not abate it, if the See 
#pedit is brought againſt the Biſhop, Patron, and Incum- 
bent: and if the Incumbent dies, pending the writ, and 
a diſturber preſent again, and die, Quare impedit would 
lie on the firſt diſturbance by Journies Accounts; but the 
firſt writ is abated by the plaiutiff's death; alſo if the plain- 
tiff bring a new writ within fiftcen days after the abate- 
ment, that ſhall be a continuance of the firſt writ, and 
prevent the defendant taking any advantage : but if the 
writ abate for any fault in the declaration, the defendant 
ſha!l have a writ to the Biſhop to admit his Clerk; ſo, if 
judgment is given on demurrer, &c, Co. Elia. 3243 


Cro, Car. 651: 7 Rep. 57: Der 240. 
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or maintain the diſturbance in order to recover damages. 


QuARE IMPEDIT. 


In a plea of Quare impedit, days are yen from 15 to 
16, or from three weeks to three weeks, according to 
the diſtance of place: and if the diſturber come nut in 
on the great diſtreſs, a writ is to be ſent to the Biſhop, 
that he-claim not, to the prejudice of the plaintiff, for that 


time; and, on recovery, judgment is to be given to the 


party to recover the preſentation and advowlon. Sat. 
52 Hen. 3. c. 12: 2 Roll. Abr. 377. 

Though damages are given by fat, Weſim. 2. c. 5, 
they ſha)! not be had againit the Biſhop, where he claims 
nothing but as Ordinary, and is nodiſturber. 3 Lev. 59. 
Before this ſtatute no damages were allowed on a 2 are 


impedit; and the King hath none at this day; for al- 


though he declares ad damnum, Oc. he is not within 
that latute; becauſe by his prerogative he cannot loſe his 
preſentation. 6 Rep. 5 2. If the plaintiff hath a verdiQ, and 
the church is found vacant, the patron may have the fruits 
of his preſentation, and ſo not be entitled to damages ; in 
which caſe, a remittitur de damnis is entered. 3 Lev. 59. 

The points to be inquired of, where the Jury find for 
the plaintiff, &c. are, of whom, and on whole preſent- 
ation, the church is full; how long ſince it was void; the 
yearly value of the church, Sc. which being found, da- 
mages are to be given accordingly. G Rep. 51. See ante. 

No coſts are recoverable in Qare impedit, becauſe of 
the great damages given by the ſtatute of Vm. 2. c. 5. 


Where judgment is given to have a writ to the Biſhop | 


in 2uare impedit ; it ſhall not be reverſed on writ of 
error brought on the whole judgment, though the judg- 
ment by the ſtatute for dainages be erroneous aad re- 
verſed, 5 Rep. 58, 59. | 

When one recovers in a Quare impedit againſt an In- 
cumbent, the Incumbent 1s to removed by judgment, 
that the recoverer may preſent without any. thing far- 
ther; but the Incumbent continues Incumbent de fats, 
ti!l ſuch preſentation is made: and if the plaintiff in this 
ivit be inſtituted on a writ to the Biſhop, the defendant 
cannot appeal; if he doth, a Prohibition lies; becauſe 


in this caſe, the Biſhop acts as the King's Miniſter, not 


as a judge. 2 Rell, Abr. 365: 1 Roll. Rep. 62. 

In a writ of Quare impedit, which is almoſt the only real 
action that remains in common uſe, and alſo in the aſſiſe of 
darrein preſentment, and writ of right of advowlon, (ſee 
tide Writ of Right,) the Patron only, and not the Clerk, 
is allowed to ſue the dillurber. But, by virtue of ie- 
veral acts of Parliament, there is one ſpecies of preſent- 
ations, in which a” remedy, to be ſued in the Temporal 
Courts, is put into the hands of the clerks preſented, as 
well as of the owners of the advowſon ; wiz. the pre- 
ſentation to ſuch benefices as belong to Roman Catholic 
Patrons ; which, according to their ſeveral counties, are 
velied in and ſecured to the two Univerſities of this 
kingdom. See fats. 3 Jac. I. c. 5: 1 V. & M. f. 1. 
c. 20; 12 Ann H. 2. c. 14: 11 Geo. 2. c. 17. By the 
ſtatute of 12 Ann fb. 2. c. 14 § 4, particularly, a new me- 
thod of proceeding is provided; wiz. that, beſides the 
writs of Quare im/ „dit, which the Univerfities as Patrons 
are entitled to bring, they, or their Clerks, may be art 
liberty to file a bill in equity againſt any perſon preſent- 
Ing to ſuch living, and diſturbing their right of Patron- 
ape, or his cs gre tru, or any other perſon whom 
they have cauſe to ſuſpect: in order to compel a diſco- 
very of any tecret truſts, for the benefit of Papiſts, in 
cvafton of thoſe laws whereby this right of advowſon 


| 
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QUARE INCUMBRAvVIT. 
is veſted in thoſe learned bodies. And alſo (by at. 


11 Geo. 2. c. 17,) to compel a diſcovery whether any 
grant or conveyance, ſaid to be made of ſuch advoivſon, 
were made bond j\de 10 a Proteſtant purch.uer, for the 
benefit of Proteſtants, and for 4 full co aderation ; with- 
out which requiFt-s every tuch grit and conveyance of 
any advowſon vr avoidance is ablolately null and void. 
This is a particular law, and calculated for a particular pur- 
poſe: but in ro inſtance except this does the Common Law 
permit the Clerk himſelf to interfere ia recovering a pre- 
ſentation, of which he is afterwards to have the advan- 
tage. For, beſides that he has no temporal right in him 
till after inſtitution and induction, this exeluſion of the 
Clerk from being plaintiff feems ao to ariſe from the 
very great honour and regard which the Law pays to bis 
ſacred functiop. vte 3 Comm c 16; and farther, titles 
Adwvowſen ; Juris Utrum ; Paji/ts, &C. 

QuareE INScuuBRAVIT; A Writ which heth 
againſt the Bithop, who, within fix months after the va- 
cation of a benefice, con fers it on his Clerk, whilſt tao 
others are contending at law, for the right of preſent- 
ation; to ſhew av/y be hath incumbered the church, Reg. 
Orig. 32. See tile Quare impedit. 

Or it is a writ brought, atier a recovery in Quare im- 
fedit, or allile of darrein preſentment, againlt the Biſhop” 
who thus admits a Clerk, notwitnſtandcing the writ Ne 
admittas ſerved on him: for if tne Biſhop incumber the 
church before a Ne admiztas iſſued, then, the party ſhall 
have a Quare zmpedit ; as the Ordinary can have no no- 
tice till the Ne admrittas. F. N B. 32,33. See Neadmittas. 

If a man hath a writ of right of advowſon depending 
between him and another, and the church 1s void pend- 
ant the writ, the plaintiff ſhall not have a Quare incumb- 
ravit or Ne admittas, although the Biſhop incumber the 
church; becauſe the plaintiff ſhall not recover the pre- 
ſentation on this writ, but the advowſon : and where he 
hath title to preſent he may do it; and have Quare im- 
gedit, if he be diſturbed. New Nat. Br. 108, icg. 

If the Biſhop delay the true Patron in his preſenta- 
tion, and the Patron ſue a Q impedit, he may there- 
upon have a Ne admittas; and if the Bilhop, after re- 
ceipt of ſuch writ, admit the Clerk of any other perſon 
without a verdict in a js parronatics, the true Patron 
ſhall! have a Quatre incumbravit againſt the B hop, and 
thereby recover the preſentation with damages. See 
title Quare impedit. 

Allo a writ is to be directed to the Biihop to dia- 
cumber the church. F. N. B. 37. | i 

This writ may be brought after the fix months; ard 
if a plaintiff be nonſuit in a Qyare incumbrawit, he may 
have another writ, aad vary from his firſt declaration, 
Sc. F. N. B. 48. 

After a Ne ad:ittas delivered, if the fix months paſs, 
the Biſhop may preſent his Clerk for lapſe, and ſhall 
not be charged by the writ of Quare incumbravit for the 
preſentatiog; but he cannot admit the Clerk of tlie 
other . that would be againſt the writ Ne admit- 
{as delivered to him. F. N. B. 48. Bot to prevent this 


he is uvſeally made a defendant in the Luare ampedit. 

If the Biſhop incumber the church, where there 1s no 
diſpute about it, yet this writ gane incumtravit lies; 
but according to the belt opinions there ought to be a 
ſuit depending, though there is no actual recovery. 
18 E. 3. 17: Fitz, 2. Imped. 3. 
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Quarks NON ADMISIT, A writ which lies agaiaſt 
x Biſhop where a man hath recovered his advo ſon, 
or preſentation, in a writ of right of advowſon, or 
in Quare impedit, or other action, and the Biſhop refuſes 
to admit his Clerk, on pretence of lapſe, &c. See title 
Quare impedit. 

It is requiſite in the writ to mention the recovery; 


and it is to be brought in tie county where the reſuſal 


was. F.N.B. 47: 7 Rep.: Dyer 40. | 

In a Quare non admiſit the plaintiff ſhall recover da- 
mages: and if the plaintiff have judgment in a Quare 
impeuit and a writ is awarded to the Biſhop; if on this 


writ the Biſhop makes a falſe return, the plaintiff may 


have 2uare non admiſit againſt him, and have his da- 
mages. Dyer 260. 8 

King Edau. I. preſented his Clerk to a benefice in 
Yorkjhire, and the Archbiſhop of that province refuſed 
to admit him; on which the King brought a Quare non 


 admiſit, and the Archbiſhop pleaded that the Pope had a 


Jong time before provided for that church, as one hav- 
ing ſupreme authority ; in that caſe, therefore he could 
not admit the King's Clerk. It was adjudged, that for 
his contempt to execute the King's writ, the Archbiſhop- 
ric ſhould be ſeiſed, &c. 5 Rep. 12. See title Præmunire. 
If the Biſhop refuſe the King's preſentee, and after- 


wards admit him, yet the King ſhall have Quare non ad- 


»1i/t for the refuſal ; and ſo it is preſumed may a com- 
mon perſon, New Nat. Br. 106. 

QuarsB NON PERMITTIT, An antient Writ which 
lay for one who had a right to preſent to a church for 
a turn, againſt the proprietary. Fleta, I. 5. c. 6. 


QUARENTINE; QUARENTAINE ; 2yarentina.] 
A benefit allowed by Law to the widow of a man dying 
ſeiſed of lands, whereby ſhe may challenge to conti- 
nue in his capital meſſuage or chief manſion-houſe, (not 


being a caſtle,) by the ſpace of ry days after his de- 


ceaſe in order to the aſſignment of her dower, c. And 
if the heir, or any other, eje& her, ſhe may bring the 
writ de quarentind habendg ; but the widow ſhall not 
have meat, drink, &c. though if there be no proviſion 
in the houſe, according to Fitzherbert, ſhe may kill 
things for her proviſion. See Magna Charta, cap. 7: 
Brac. lib. 2. cap. 40: F. N. B. 161: and this Diction- 
ary, title Dower III. e 


QuarenTiNE. The term of forty days, during 
which, the perſons coming from foreign parts, infeted 
with the plague, are not permitted to land or come 
on ſhore, 

To this Head may be referred the proviſions of our 
Laws againſt the Plague: an evil which, by the bleſſing 
of Providence, has not been inflicted on this kingdom for 
more than a century paſt, The far. 1 Fac. 1. c. 31, fill 
remains in force ; and enables the Mayor, Juſtices, and 


 Head-officers of the place infected, to make a rate for 


the relief of the unhappy ſufferers, and to effect ſuch re- 


| e as ſhall be neceſſary to prevent the infection 


rom ſpreading: and by that ſtatute it is enacted, that 
if any perſon infected with the plague, or dwelling in 
any infected houſe, be commanded by the officer to 
z2ep his houſe, and ſhall diſobey, he may be enforced, 
by the watchmen appointed, to obey ſuch neceſſary com- 
mand; and if any hurt enſue by ſuch enforcement, the 
watchmen are indemnified, And if ſuch perſon, ſo com- 


, 


manded to confine himſelf, goes abroad and converſcs ix 


company, if he has no plague-ſore upon him, he ſhall be 


puniſhed as a vagabond, by whipping, and be bound to 
his good behaviour; but if he has any infectious ſore 
upon him uncured, he ita!l be guilty of Felony, 

To prevent the introduttion of this dreadful malady 
from foreign parts, ſhips coming from iafeRed counttiey 
are to perform a Quarentine; according to the direc. 
tions of Fat. 26 Geo. 2 c. 6, explained by fat. 29 Ges. 2. 
c. 8, and further enforced by at. 28 Geo. z. c. 34. See 
alſo fat. 12 Geo. 3. c. 57, as to building Lazarettos, It 
ſeems that the proviſions of Fat. g Ann c. 2, are not now 
in force; but it is remarkable that neither Burn's Ji 
tice, nor any ſimilar publication, are ſuſfictently accurate 
in their ſtatements on this ſubject. 

By the general proviſions of theſe aQs, the method of 
performing Quarentine, or 40 days” probation, by ſhips 
from foreign parts, is put in a much more regolar and 
effectual order than formerly: and maſters of ſhips arriy- 
ing from infected places, and diſobeying the directions 
given, having the plague on board and conceafng it, 
and in certain other circumſtances, are guilty of felony 
without clergy. Penalties, (even to felony in ſome caſes, ) 
are impoſed on perſons eſcaping from the lazarettos or 
places wherein Quarentine is to be performed: on offi- 
cers and watchmen negleQing their duty; and perſons 
conveying goods or letters from ſhips performing Qua- 
rentine, A penalty of 500/. is impoſed on the Captain 
quitting the ſhip, or permitting any perſon to quit it; 
and 200/. and ſix months' impriſonment on any other 
perſon quitting it. | 

If a pilot quits the ſhip, contrary to an order of the 
King in Council, though perhaps he is liable to the laſt- 
mentioned penalty, yet under the firſt clauſe of far. 26 
Geo. 2. c. 6, which contains a general prohibition, with- 
out any particular penalty, he may be indicted for a 
miſdemeanor, and puniſhed at the diſcretion of the Court, 
4 Term Rep. 206. 

QuaRENTINE, likewiſe ſignifies a quantity of 
ground, containing forty perches. Leg. Hen. 1. c. 16, 


QUARE OBSTRUXIT. A Writ which lay for him 
who, having a liberty to paſs through his neighbour's 
ground, could not enjoy his right, becauſe the owner had 
ſo obſtructed it. Fleta, lib. 4. c. 26. 

QUARREL, QAuerela; à guerendo.] Extends not only 


to actions perſonal, but alſo to mixt; and the plaintiff in 
them is called Qerens, and in moſt of the writs it is ſaid 


Queritur; fo that, if a man releaſe all Quarrels, (a man's 


deed being taken moſt ſtrongly againſt hi mſelf,) yet it is 
as beneficial as all actions, for by it all actions real and 
perſonal are releaſed. 8 Co. 153: 1 1. c. 8. F511. 
See title Releaſe. 

QUARRELLING In CHURCH OR CHURCHYARD. 
All affrays in a church, or churchyard, are eſteemed very 
heinous offences, as being indignities to Him to whoſe 
ſervice thoſe places are conſecrated ; therefore mere 
quarrelſome words, which are neither an affray nor an 
offence in any other place, are penal here. For it is 
enacted by fat. 5 & 6 Ed.6. c. 4, that if any perſon 
ſhall, by words only, quarrel, chide, or brawl in a ch urch 
orchurchyard, the Ordinary ſhall ſuſpend him, if a Lay- 
man, ab ingreſſu ecclaſiæ; and, if a Clerk in orders, from 


the miniſtration of his office during pleaſure, And, if 
any 
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any perſon in ſuch church or churchyard proceed to 
{mite or lay violent hands on another, he ſhall be excom- 
mumcated if/o facto; or if he ſtrike him with a weapon, 
or draw any weapon with intent to ſtiike, he ſhall, be- 
fides excommunication, (being convicted by a Jury,) have 
one of his ears cut off; or, having no ears, be branded 
with the letter F in his cheek. 4 Comm. 

QUAR'TELOIS, Upper garments with coats of arms 
quattered on them, the old habit of Erg/ib knights. 
Malling. in wit. Ed. 2. 

QU3R TERISARI. To be guartered, or cut into four 
quariers in execution. Artic. Richardi Scrope Archie. 
Eber. apud Angl. Sacr. far. 2. 266: Quarterization is 
part of the puniſhment and execution of a traitor, by 
dividing his body into four quarters. See title Treaſen. 

QUARTER SESSIONS, Of the Peace. A gene- 
ral Court held by two Juſtices of the Peace, one of 
which muſt be of the Zuorum, in every county, once 
every quarter of a year; originally erected only for 
matters touching the breach of the Peace, but now its 
power is greatly increaſed, and extends much farther by 
many ſtatutes. 

The holding theſe Seſſions quarterly was firſt ordained 
by fat. 25 Ed. 3. ftat. 1. c. 8; and the particular times 
appointed by „at. 36 Ed. 3. c. 12. 

By „at. 12 R. 2. c. 10, Juſtices are to hold their Seſ- 
ſions every quarter of the year at leaſt: And by „at. 
2 Hen. 5. c. 4, this Court is appointed to be in the firſt 
week after Michaelmas day; the firſt week after the 
Epiphany ; the firſt week after the cloſe of Eafter; and 
in the week after the tranſlation of Saint Thomas a Bec- 
ket, or the ſeventh of July. See title & e of the Peace. 

QUAR'TO DIE POST, The fourth day inclufive 
#fter the return of the writ ; and if the defendant makes 
his appearance on this day, it is ſufficient. See titles 
Pradtice; Terms. 

QUASH, 2uafare ; Fr. quafer ; Lat. cafſum facere. ] 
To overthrow or annul. Baden, lib. 5. trad. 2. c. 3. 
au. 4. If the Bailiff of a liberty return any out of his 
franchiſe, the array ſhall be quaſhed, An array returned 
by one who hath no franchiſe ſhall be quaſhed, 1 I/. 156. 

The Court of B. R. hath power to quaſh orders of 
Seſſions, Preſentments, Indictments, Cc. Though this 
quaſhing is by ſavour of the Court, and the Court may 
leave the party to take advantage of the inſufficiency by 
pleading; as they generally do where an indictment is 
for an offence very prejudicial to the Commonwealth; 
as for perjury, Sc. 2 Lil. Abr. 419, See further, titles 
Indictment; Information, &c. 

QUAYS ; See Ports. 


QUEEN, Lat. Regina; Sax. Caben, 1. e. Uxor, a 
wife; propter excellentiam, the wife of the King.) The 
Queen of England is either Queen Regent, Queen Conſort, 
or Queen Deauager. The Queen Regent, Regnant, or So- 


vereign, is ſhe who holds the Crown in her own right; 


as the firſt (and perhaps the ſecond) Queen Mary, Queen 
Elizabeth, and Queen Anne; and ſuch a one has the 
ſame powers, prerogatives, rights, dignities, and duties, 


zs if ſhe had been a King. This is expreſsly declared 


by fat. 1 Mar. ft. 3. c. 1; See title King. But the 
Queen Confort is the wife of the reigning King; and 
ſhe, by virtue of her marriage, is participant of divers 
prerogatives above other women. Finch, L. 86. 


QUEEN, 


She is a public perſon, exempt and diſtin from the 
King ; and not, like other married women, ſo cloſely 
connected as to have loſt all legal or ſeparate exiſtence, 
ſo long as the marriage continues, For the Queen is 
of ability to purchaſe lands, and to convey them, to 
make leaſes, to grant copyholds, and do other acts of 
ownerſhip, without the concurrence of her lord ; which 
no other married woman can do. 4 Rep. 23, She is 
alſo capable of taking a grant from the King, which no 
other wife is from her huſband, The Queen of Eng- 
land hath ſeparate Courts and Officers, diſlinct from the 
King's, not only in matters of ceremony, but even of 
law; and her Attorney and Solicitor- General are en- 
titled to a place within the bar of his Maj-ſty's Courts, 
together with the King's Counſel. See title Precedence. 
She may likewiſe ſue and be ſued alone, without joining 
her huſband. She may alſo have a ſeparate property in 
goods as well as lands, and has à right to diſpoſe of them 
by will. In ſhort, ſhe is in all legal proceedings looked 
upon as a feme ſole, and not as a feme covert; as a 
fingle, not as a married woman. Finch. L. 86: Co. Lit, 
133. For which the reaſon given is this; Becauſe the 
wiſdom of the Common Law would not have the King 
(whoſe continual care and ſtudy is for the public, and 
circa ardua regni) to be troubled and diſquieted on ac- 
count of his wife's domeſtic affairs; and therefore it 
velts in the Queen a power of tranſacting her own con- 
cerns, without the intervention of the King, as if ſhe was 
an unmarried woman. 1 Comm. c. 4. 

The Queen Con/ort is of ability, without the King, to pur- 
chaſe, grant, and make leaſes; and may ſue and be ſued 
alone, in her own name only, by præcipe, not by peti- 
tion: She may have in herſelf the poſſeſſion of perſona! 
things during her life, Oc. But both her real and perſonal 
eſlate goes to the King aſter her death: If ſhe doth not 
in her lifetime diſpoſe of them, or deviſe them by will. 
Co. Lit. 3, 31, 133: Finch. 86: 1 Roll. Abr. 912. 

Acts of Parliament relating to her, need not be plead - 
ed; for the Court muſt take notice of them, becauſe ſhe 
is a public perſon. 8 Rep. 28. 

If a tenant of the Queen aliens a part of his tenancy 
to one, and another part to another; the Queen may 
diſtrain in any one part for the whole, as the King may 
do. Mod's Inſt. 22. And in a Quite impedit brought by 
the Queen, ſome ſay that plenarty is no plea; but ſee 
2 I.. 361. | 

By flat. 2 Geo. 2. c. 27, the Queen was conſtituted 
Regent of the kingdom, during the King's abſence abroad; 
to be capable of the office, without taking the oaths, or 
doing any act required by Law to qualify any other. 

The Queen hath alſo many exemptions, and minute 
prerogatives. For inſtance: ſhe pays no toll; Co. Liz. 
123; nor is ſhe liable to any amercement in any Court. 
Finch. L.185. But in general, unleſs where the Law 
has expreſely declared ber exempted, ſhe is upon the 
ſame footing with other Subjects; being to all intents 
and purpoſes the King's Subject, and not his equal, 

The Queen hath alſo ſome pecumary advantages, 
which heretofore formed her a diſtin& revenue: As, in 
the firſt place, ſhe is entitled to an ancient perquilite 
called Qucen- gold; (aurum regine;) which is a Royal 
revenue, belonging to every Queen Cegſert during her. 


marriage with the King, and Cue from every perſon who 
N bath. 
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QUEEN 


hath made a voluntary offering or fine to the King, 
am unting to ten marks or upwards, for and in conſi- 
deration of any privileges, grants, licences, pardons, or 
other matter of Royal favour conferred upon him by the 
King: And it is due in the proportion of one tenth part 
more, over and above the entire offering or fine made to 
the King; and becomes an actual debt of record to the 
Queen's Majeitv by the mere recording of the fine. 
Pryn. Aur. Reg. 2. As, if an hundred marks of fiiver 


be given to the King for liberty to take in mortmain, or 


to have a fair, market, park, chaſe, or free-warren : 
There the Queen is entitled to ten marks in filver, or 
(what was formerly an equivalent denomination) to one 
mark in gold, by the name of Queen-gold, or aurum 
reginæ 12 Rep. 21: 4 1%. 358. But no ſuch payment 
is due for any aids or {ubi: 11-5 granted to the King in 
Parliament or convocation; nor for fines impoſed by 


Courts on offenders, againſt their Will; nor for voluntary 


preſents to the King, without any confideration moving 


from him tothe Subject; nor for any ſale or contract where- 


by the preſent revenues or potl'-flions of the Crown are 
granted away or diminiſhed. PH. 6. 


The original revenue of our ancient Queens, before 


and ſoon after the Conquett, ſeems to have conſiſted in 
certain reſervations or rents, out of the demeſue lands of 
the Crown, which were expreſsly appropriated to her 
Majeſty, diſtinct from the King. It is frequent in 


Domeſday- book, aſter ſpecifying the rent due to the 


Crown, to add likewiſe the quantity of gold or other 
renders reſerved to tae Queen. Theſe were frequently 
appropriated to particular purpoſes ; to buy wool for her 
Majeſty's ule, to purchaſe oil for her lamps, or to furniſh 
her attire from head to foot, which was frequently very 


coſtly, as one ſingle robe in the fifth year of Henry II. 


ſtood the city of Londen in upwards of fourſcore pounds. 
And, for a farther addition to her income, this duty of 
Queen. geld is ſuppoſed to have been originally granted; 
thoſe matters of grace and favour, out of which it aroſe, 


being fr: quently obtained from the Crown by the power- | 


fol interceſſion of the Queen, There. are traces of its 


payment, though obſcure ones, in the book of Domeſday, 


and in the great Pipe-roll of Henry I. In the reign of 


Henry II. the manner of collecting it appears to have 


been well underſtood; and it forms a diſtin head in the 
antient dialogue of the Exchequer written in the time 
of that Prince, and uſually attributed to Gerwaſe of T:!- 
bury. From that ume downwards it was regularly claim. 


ed and enjoyed by all the Queen Conſorts of England till 


the death of Henry VIII; though after the acceſſion of 
the Tudor family the collecting of it ſeems to have been 
much yeglected : And, there being no Queen Confort af- 
terwards till the acceſſion of James I., a period of near 
fixty years, its very nature and quantity became then a 
matter of doubt; and, being referred by the King to 
the Chief ju ices and Chief Baron, their report of it was 
io very unfavourable, that his ct Queen Anne {though 
the claimed it) yet never thought proper to exact it. 
In 1635, 11 Car. I., a time fertile of expedients for 
raiſing money upon dormant precedents iu our old re- 
cords, the King, at the peti:ion of his Queen Henrietta 
Maria, iſſued oat his writ for lev; ing it; but afterwards 
purchaſed it of his Conſort at the price of ten thouſand 
pounds: finding it, perhaps, too trifling and troubleſome 
to levy. 19 Rym. Fad. 721. And when afterwards, at 


QUEEN. 


che Reſtoration, by the abolition of the military tenures, 


and the fines that were conſequent upon them, the little 
that legally remained of this revenue was reduced to 
almoſt nothing at all, in vain did Mr. Prynne, by a trea. 
tiſe which docs honour to his abilities as an antiquary, 
endeavour to excite Queen Catherine to revive this claim, 

Another antient perquiſite belonging to the Queen 
Conſort, mentioned by all our old writers, and therefore 
only wortky notice, is this; that on the taking of a 
whales on ihe coaſts, which is a Royal fiſh, it ſhall be 
divided becween the King and Queen ; the head only 
being the King's property, and the tail of it the Queen's. 
The reaion of this whim lical divifion, as aſſigned by cur 
aniient records, was to furniſh the Queen's wardrobe with 
whalebone. Bratton, I. 3. c. 3: Britton, c. 17: Fler. 
J. 1. 45 & 46: Proyn. Aur. Reg. 127. It is remarked 
by Mr. Chrition, that the reaſon is more whimſical than 
the divifion, as the whalebone lies entirely in the bead; 
which is the King's property. 

The Revenue of our Queens, after the death of the 
King, is ſettled from time to time by ſtatute : at pre. 
{ent it is 100,000), And by various ſtatutes the King 
is enabled to make grants for her bent fit. See Fats, 
2 Geo. 3. c. 1; 15 Geo. 3. c. 53, as to Buckingham Houſe, 

now called The Queen's Palace, and ſettled on her in lieu 


of Somer/et Houſe. 


Though the Queen is in all reſpects a Subject, yet, in 
point of the ſecurity of her life and perſon, ſhe is put on 
the ſame footing with the King. It is equally treaſon 
(by the fat. 25 Ea. 3,) to compals or imagine the 
death of cur Lady the King's companion, as of the 
K ng himſel?: And to vi late, or defile the Queen Cogr, 
amounts to the lam? high crime; as well in the perſon 
committing the fact, as in the Queen herſelf, if conſent. 
ing. If however the Qgeen be accuſed of any ſpecies 
of treaſon, ſhe ſhall (whether Conſort or Dowager) be tried 
by the Peers of Parliament, as Queen Arn Boleyn was in 
28 Hen. 8. 

Tie huſband of a Queen Reguant, as Prince George of 
Denmark was to, Queen Anne, is her Subject; and may 
be guilty of High Treaſon againſt her: But, in the in- 
ſtance of conjugal infidelity, he is not ſubjected to the 

ſame penal reſtrictions, ; 

A Queen D:wager is the widow of the King, and as 
ſuch enjoys molt of the privileges belonging to her as 
Queen Confort, But it is not High Treaſon to conſpire 
her death; or to violate her chaſtity, becauſe the ſuc- 
ce ſſion to the Crown is not thereby endangered. Yet 
it'll, pro drgnitate regali, no man can marry a Queen 
Dowager without ſpecial licence from the King, on pain 
of forteiting his lands and goods. This, Coke ſays, was 
enacted in Parliament in 6 Hen. VI., though the ſtatute 
be not in print. See 2 It. 18: Riley's Piac. Parl. 72: 


1 Inst. 133. inn, The ſtatute is variouſly cited in thele - 


places, as, 8 H. 6. No. 7: 6 II. 6. No. 41: and 2 H. 0. 


Ihe Queen Dowarer, though an alien born, ſhall ſtill be 


entitled to dower a ter the King's demiſe, which no other 
alien is, Co. Lit. 3i. A Queen Ocauager, when married 
again to a Subject, doth not loſe her rega}dignity, as Peer- 
elles doabager do their Peerage when they marry Com- 
moners. For Catherine, Queen Dowager of Henry V, 
though the married a private gentleman, Ower ap Mere- 
dith ap Theodore, commonly called Owen Tudor, yet, by 


tae name of Catherine Queen of Zagland, maintained at 
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QUEEN, 


ation againſt the Biſhop of Carli: And fo the Queen | 


Dowwager of Navarre, marrying with Edmond Earl of Lan- 
-afer, brother to King Edward I., maintained an action 
of dower atter the death of her ſecond huſband, by the 
name of Queen of Navarre. 2 Inſt. 50. 

Qu EEN- GoL D, Aurum Regius. See title Queen. 

QUE ESTATE, J/hich E/tate.] A plea, where a 
man entitling another to land, Tc. ſaith that the ſame 
eſtate ſuch other had, he has from him: As, for example, 
in a Quare impedit, the plaintiiF alleges that two perſons 
were ſeiſed of lands, whereunto the advowſon in queſtion 
was appendant in fee, and did preſent to the church, and 
afterwards the church was void: Mhich Efate of the 
two perſons he hath now, by virtue whereof he preſented, 
Sc. Broke 175: Co. Lit. 121. ; 

A man cannot plead a Q:- E late in an eſtate tail, nor 
can it be pleaded in eſtates tor lite, or for years; a Que 
Ellate of a term may not be pleaded, by reaſon a term 

cannot, be gained by diſſeiſin, as a fee may; but one 
may plead a Dye Eat? in a term in an ther perſon, un 
der whom he doth not claim, and be good; for he is not 
privy to the eſtate of the ranger, to know his title. 
1 Rep. 45: 1 Lev 190: 3 Lev. 19: Lutw 81. 

A thing which lies in grant, cannot be claimed by a 
Que Elate, directly by welt; yet it may be claimed as 
appurtenant to a manor, by Que Elate in the manor, 
1 Med 232. 

A man may not preſcribe by a Que E/ate of a rent, 
advowlon, or toll; bat he may ot a mavror, Sc. to 
which theſe are appendant. 2 Mod 144: 3 Med. 52. 

A perſon cannot plead a 2» E/?ate, without ſhewing 
the deed how he came by it. Crs, Zac. 673, This is in 
caſe of a rent in groſs, or lands, which cannot paſs from 
one man to another without deed, Terk. Cent. 26. See 
this Dictionary, title Preſcription, : 

UE EST BADEM 5 

mh ST BADEM; |, © See Que of cadem, bt 

QUEM REDDITUM REDDAT A judicial Writ 

which lies for him to whom a rem-ſeck or rent-charge 
is granted, by fine levied in the King's Court, againſt 
the tenant of the land who refuſcth to attorn to him, 
thereby to cauſe him to attorn. Old Nat. Breu. 126: 
Vest. Symbol. par. 2. tit. Fines, F 156. | 
— QUERELA. An action preferred in any Court of 
Juſtice, in which the plaintiff was qgzerens or complainant, 
and his brief complaint or declaration was called Qye- 
rela, whence our Quarrel againſt any perſon. | 

Duetus efſe 2 Querelis was to be exempted from the cul. 
tomary fees paid to the King or Lord of a Court, for 
the purchaſe of liberty to prefer ſach an action. But 
more uſually to be exempted from fines and amercements 
impoſed for common treſpaſſes and faults. Paroch An 
tiquit. 123. See Kennet's Gloſſary ; and ante, tit. Quarrel. 

QUERELA, CORAM REGE ET CONnS1L1IO DISCU- 
TIENDA ET TERMINANDaA; A Writ whereby one is 
called to juſtify a complaint of treſpaſs made to the King 
himſelf, before the King and Council. Reg. Orig. 124. 

QuEeRtLA FRESCAE FORTIL-E ; See Fro Force. 

QUEST, Qu.] Inqueit ; inquiſition or inquiry on 
the oaths of an impannelled Jury Cowwe!, See Ingueft 

QUESTION, or Torture; See title Mute 

QUESTMEN ; See title Churchwardens, 

QUESTUS EST NOBIS, The iorm of a writ of 


— 


tt 
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QUIETUS, 


lay againſt him to whom the houſe or other thing which 
occ:ifions the nuſance, is alienated z whereas, before the 
ſtatute, this action lay only againſt him who firſt levied 
the thing to the annoyance of his neighbour. Coavell. 

QUIa DOMINUS REMISIT CURIAM ; See title 
Writ of Right. 

Qui EMPTORES, Statute of; The Hat. Helm. 3. 
18 E. 1. . 1, is fo called from the introductory words. 
See titles Statute; Tenures ; Manor, &c. 

Qu1a 1MPROVIDE, A Superſedeas granted in behalf 
of a Clerk of the Chancery, ſued againtt the privilege 
of that Court in the Common Pleas, and purſued to the 
exigent, So in many other caſes where a writ is errone- 
outly or z»fgrew:idently ſued. Ste Dyer 33. n. 18. 4 

QUICK WITH CHILD; See Execution of Criminals. 

QUICK-SETS, Damage ſuſtained by deltroying, 
buri1ng, or defacing them, ſhall be compenſated for by 
the inhabitants of the place, in the ſame manner as for 
dikes, Sc. overthr.,wn inthe night. Sat. 12 Ed. 1. fl. 1. 
c. 46 See title Misc HIEF, Malicious, 

QUID JURIS CLAMAT, A judicial Writ iſſuing out 
of the record of the fine, which remameth with the 
Cuſtos Brevium of the Common Pleas, before it be en- 
groſſed; and it lies for the grantee of a reverſion or 
remainder, when the particular tenant will not attorn. 
Feit. Symbol. part 2. tit Fines, F118; Reg. Judic. 36, 
571. See 18 Vin. Abr. 143. 

After the fine is engroſſed, the cogniſee ſhall not have 
a 2d juris clamat againſt tenant for lite: But the courſe 
is, when he in reverſion, on tie writ of covenant ſucd 
againſt him, maketh recogniſance of the reverſion by 
fine, Sc then on that the cogniſee may have this writ 
againſt tenant for life; and if he be tick or not able to 
travel, a gedimus poteſcalem ſhall be granted to take his 
cogniſance, and to certify the fame into C B. When, 
after plea pleaded, the tenant may make Attorney; and 
if he be adjudged to attorn, a diringas ad attorrandum 
ſhall be awarded awainit him, Cc. New Nat. Br. 328. 
his wit ſeems to be obſolete and diſuſed, fince the 


frat. 4 & 5 Ann. c. 16. Fg, 10. Ses title Alterument. 


Qu1D PRO QUO, The mutual coniideration and per- 
for mance of both parties to a contract. Kitch. 184. And 
as this is the conſideration of a good and binding con- 
tract or bargain, ſo that which is contrary to it, is 
what the Law calleth Nudum factum. 5 Rep. 83: Dyer 
98. See titles Confederation 3; Agreement. 

QUIETANTIA, 4eguietartia ] See Acguittance. | 

QUIETARE, To quit, acquit or diſcharge, or fave 
natmleſs. 

QUIETE CLAMARPE, To quit- claim, or renounce 
all pretenu. ns of right and title. Ba Ab. 5. 

QUIETUS; Freed or acquiited ; A word made uſe 
of by the Clerk of the Pipe and Auditors in the Excbe- 
quer, in their diſcnarge given to Accountants ; uſually 
conclunring with ab:zde receſſat guietus, which is called a 
Duetus eff: A Qucetus of granted to the Sheriff, will diſ- 
c arge him of all accounts due to the King, Sar. 21 
Fac. 1. c. 5. See title Sheriff. And thele Quietus are 
mentioned in the Acts of general pardon. 

Quizrus Rrobirus; See Quit-R: nt. 

QUINQUAGESIM A SUNDAY, Shrowve-Sunday ; ſo 
named, becaule it is about the fiftieth day before E2ffer. 

QUINQUE PORI Us; see tule Cingue Ports. 

QUINSLEME, or QUINZIME; See title F:/teexth-, 


Nance, which by the equity of the „at. 13 Ed. I. c. 24, 
| 11 Sometimes 


4 


QUI 
Sometimes this word 2:41/ime, or Quinxime, is uſed 
for the fifteenth day after any feaſt, as the Quinxime of 
St. John Bapiiſi. Stat. 13 Ed. 1, in the preamble. 
QUINTAL, or KIN AL, Quintalus.] A weight of 
lead, iron, Sc. uſually 100lbs. at fix fcore per cent. 
Cowell. Ploæuden mentions 2000 Kintals of wood. 
QUIN FANE, Quinteng.] A Roman military ſport or 
exerciſe, by men on horſeback, formerly practiſed in this 
kingdom to try the agility of the country youth: It was 
tilting at a mark made in the ſhape of a man tothe navel, 
in his left hand having a ſhield, in his right a wooden 
{word ; the whole made to turn round, fo that if it was 
ſtruck with the lance in any other part but full in the 
breaſt, it turned with the force of the ſtroke, and ſtruck 
the horſeman with the (word which it held in its right 
hand: This ſport is recorded by Matt. Paris, amo 1253, 
QUINTO EXACI” 2uirtus exaftus, mentioned in 
Mat. 31 Elix. c. z.] The fifth ard laſt call of the de- 
fendant, who is ſued to outlawry ; when, if he appear 
not, he is by the judgment of the ccroners returned out- 


lawed ; if a woman, waived. See titles Exigent ; Outlawry., 


TAM, See titles Action Popular; Information. 

QUIT-CLAIM, Quiela clamantia.] A releaſe or ac- 
quitting of a man, from any action which the releaſer hath, 
might, or may have againſt kim. Alſo a quitting of one's 
claim or title. Braden, lib. 5. tract. 5. c. g. num. 6; 
lib. 4. tract. 6. c. 13. num. 1. See title Releaſe. 

QuiT-RenrT, 2uietus Redditus.] A certain ſmall rent, 
payable by the tenants of manors, in token of ſubjection, 
by which the tenant goes quiet and free: In antient re- 
cords, it is called V Pite- rent; becauſe paid in ſilver 
money, to diſtinguiſh it from rent-· corn, &c. 2 Int. 19. 
See titles Alla firma; Chief-Rents ; Rents. 

QUOAD HOC, A term often uſed in Law Reports, 
to ſignify, as to the thing named the Law is ſo, &c. 

OD CLERICI, Beneficiati de Cancellaria.] A Writ 
to exempt a Clerk of the Chancery from the contribu- 
tion towards the Proctors of the Clergy in Parliament. 
Reg. Orig. 261. 

Quop CLERICI NON ELI AN TUR IN OrFIC10 
BaLLivi, Cc. A Writ which lies for a Clerk, who, by 
reaſon of ſome land he hath, is made, or about to be 
made bailiff, beadle, reeve, or ſome ſuch officer. See 
Clerico infra ſacros, &. Reg. Orig. 117: F. N. B. 261. 
Quo Cum, That N Heregs.] This being by way of 
recital, and not poſitively, is not good in indictments. 
3 Salk, 188, See title Indictment, 


Quod E1 DEFORCEAT, A Writ for tenant in tail, 


tenant in dower, by the curteſy, or for term of life, 
having loſt their lands by default, againſt him who re- 
covers, or his heir. Reg. Orig. 171 : Stat. eim. 2. c. 4. 
2.d ei deforceat may be brought againſt a ſtranger to 
the recovery; as if a man recover by default, and mak- 
eth a feoffment, this writ may be had againſt the feofee. 
If a woman loſe by default, and taketh huſband, ſhe 
and her huſband ſhall have the 20d ei deforceat, but 

| where tenant in tail loſeth by default, and dieth, his 
heirs ſhall not have a writ of 2uod ei deforceat, but a For- 
»eden : And if huſband and wife loſe by default the land 
of the wife, which the holdeth for term of life, and the 
huſband dieth, ſhe may not have this writ, for cui in wita 
is her remedy ; and when one bringeth Ned ei deforceat, 
he counts that he was ſeiſed of the land in his demeſne, as 
of freehold, or in tail, &c. without ſhewing of whole gift 
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QUOD 


he was ſeiſed; alſo he oyght to allege ples in himſelf, 
and then the defendant is to deny the right of the plain iff, 


Sc. and ſhew how that at another time he recovered the 


land againſt the plaintiff, by Formedon, or other action; 
and ſhall ſay in the end of his plea, Qued ipſe paratu; eft 
ad manutendum jus & titulum ſuum prædict. per donun, 
&c. unde petit judic. c. New Nat. Br. 347, 349. 

If tenant in tail, or ſuch other tenant, who hath a parti. 
cular eſtate, loſe by default, where he is not ſummoned, 
Sc. he may have either a Writ of Di/ceir, or Qucd 4 
aeforceat, Ibid; See 16 Vin. Abr. 145, 148; and this 
Dict. titles Vit of Right; Recovery. 

QvoD PERMITTAT ; A Writ which lies for the heir 
of him who is diſſeiſed of his common of paſture, again!! 
the heir of the diſſeiſor, being dead. Terms de Ley, 

And according to Broke, this writ may be brought by 
him whoſe anceſtor died ſeiſed of common of paſture, or 
other like thing annexed to his inheritance, againſt the 
deforceant: If a man is diſturbed by any perſon in his 
common of paſture, ſo that he cannot uſe it, he ſhall have 
a Quod permittat; ſo of a turbary, piſcary, fair, market, 
Sc. New Nat. Br. 272, 273, 275, 276. And a perſon 
may have 2 Qed permittat againſt a diſſciſor, Sc. in the 
time of his predeceſſor. 

The writ Quod permittat, on a diſſeiſin of common of 
paſture directed to the Sheriff, Commands A. that ju/ly, 
&c. he permit B. to have common of paſture iu, &c. which 


he ought to have, as it is ſaid; and unleſs he ſhall do it, 


&c. then ſummon, & c. Reg. Orig. 155. See further, 18 
Vin. Abr. and this Dictionary, title Commor III. 

QuvoD PERMITTAT PROSTERNERE; A Writ which 
lieth againſt any perſon who erects a building, though on 
his own ground, ſo near to the houſe of another, that it 
hangs over, or becomes a nuſance to it. 2 Lill. Abr. 413. 

Formerly where a man built a wall, a houſe, or any 
thing which was a nuſance to the freehold of his neigh- 
bour, and afterwards died ; in ſuch caſe he who reccived 
any damage thereby, ſued a Jud permittat againſt the 
heir of him who did the nuſance; and the form of it was 
Quod permittat profternere murum, & c. 3. Nelſ, Abr. 44. 

At the Common Law, an aſſiſe of vnſance did not lie 
againſt the alienee of a wrong-doer, for the purchaſer was 
to take the land in the ſame condition it was conveyed to 


him; but by the ſtatute of Yep. 2. c. 24, damages may 


be recovered againſt the perſon who ſold the land, if the 
nuſance be not abated on requeſt made to him; or againſt 
the perſon to whom he ſold it; though this doth not 
extend to the alienee of the alienee. 3 Nel. 45. Lutw, 
1588. This writ is ſeldom brought, being turned into 
action on the caſe, See title Nu/ance III. 3. 

Quop PERSONA NEC PREBRBENDARNII, Sc. A writ 
which lay for ſpiritual perſons who were diſtrained in their 
ſpiritual poſſeſſions, for payment of a f/teenth with the 
reſt of the pariſh. F. N. B. 176. 


- QUO JURE, A Writ which lies for him who has 


land, wherein another challengeth common of paſture 
time out of mind: And is to compel him to ſhew by 
what title he challenges it. F. N. B. 128; and Britton, 
more largely, c. 59: Reg. Orig. 156. 8 
This is now out of ule, as, on the claimant's putting 
his cattle in, the owner may bring treſpaſs, when the 
claimant maſt plead and prove his title See title Con- 


mon of Paſture, Que 
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QUO MINUS, A Writ which lies for him who hath a | 
grant of hor, 2 bote, and gay bete in auother man's woods. 
againſt the grantor, making {uch Waſte whereby tae 
grantee can the leſs enjoy his grant. Old Nat. Br. 148. 

This writ alſo lies for the King's farmer in the Ex- 
chequer, again him to whom he ſelleth any thing by way 
of bargain touchin his farm, or againſt whom he hath 
*ny cauſe of perſonal action. Perx:ns, Grants, 5. For 
le ſuppoſeth, by the vendee's detaining any due from 
him, he is made % able to pay the King's rent. 

Formerly it was allowed only to ſuch perſons as were 
tenants or debtors to the King; as this day the practice 
is become genera! for the plaintiff ro ſurmiſe, that, for the 
wrong which the defendant doch him, he is leſs able to fa- 
tisfy his debt to his Majeſty ; which ſurmiſe gives juri- 
dion to the Court of Exchequer, to hear and deter- 
mine the cauſe. Finch. 66: Oli N. B. 148. See titles 
Exchequer 3 Preceſi. . 

QUORUM, Lat.) Oftea occurs in our ſtatutes, and 
conmilions both of the peace and others, but particu- 
larly in commiſſions to Juſtices of the Peace; and a 
Juſtice of the Quorum is fo called, from the words in the 
commiſhon, Quorum AN. B. unum ee e&walumus: As where 
2 commiſtion is directed to five perſons, F whom A, B. 
and C. D. to be two; In this caſe 4. B and C. D. are 
{aid to be of the Quorum, and the reſt cannot procced 
without them. See title 7uftices of the Peace II. 

Quorum NomiNa. In the reign of Hu. VI. the 
King's Collectors, and other Accountants, were much per- 
plexed in paſſing their accounts, by new extorted fees, and 

orced to procure a then late-invented writ of Vuorum No. 
Mina, for the allowing and ſuing out their ge u at their 
own charge, without allowance of the King. Chron. Augl. 

QUOT'A, A tax to be levied in an equal manner. 


QUO WARRANTO, 


A Writ which lies againſt any perſon, or Corporation, 
that uſurps any franchiſe or liberty againſt the King, with- 
out good title; and is brought againit the uſurpers, toſhew 
by what right and title they hold or claim ſuch franchiſe 
or liberty: Tt alſo lies for miſuſer, or nonuſer of privi- 
leges granted; and, by Bracten, it may be brought againſt 
on: who intrudes himſelf as heir into land, Sc. O77 
Nat. Br. 14. 

A Writ of 20 Warranto is in the nature of a Writ of 
Right for the King, againfl him who claims or uſurps any 
othce, franchiſe, or liberty, to inquire by what authority 
he ſupports his claim, in order to determine che right. 
Finch. L 522: 2 Inſt 282. It lies alſo in caſe of non- 
v'er or Jong negleQ of a franchiſe, or miſuſer or abuſe 


' 
1 


Cf it; beirg a writ commanding the defendant to ſhew 
6; what Warrant he exerciſes ſuch a franchiſe, having 
never had any grant of it, or having forfeited it by ne- 
ꝑlect or abuſe, This was originally returnable before the 
Kin, 's Juſtices at I ier; but afterwards only before 
the Juttices in Eyre, by virtue of the ſtatutes of Quo * 
Werranto, 6 Ed. 1: 18 Ed. 1. fat. 2: but fince thoſe 
Juſtices have given place tothe King's temporary Com- 
miſſioners of Aſſiſe, the Judges on the ſeveral circuits, 
this branch of the ſtatutes hath loſt its effect; and writs of 
Duo WH arranto (if brought at all) muſt now be proſecuted 
aud determined before the King's Juſtices at 17 /minſer. 
dee 2 Comm, c. 17; and Kyd's Law of Corporations, ii. 
$.4. $3, 


Vol. II. 
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Quo WARRANTO. 


The judgment on a writ of 249 N arranto (being in the 
nature of a writ of right) is final and concluſive even 
againſt the Crown. 1 Szd. 86: 2 Show. 47: 12 Med. 225: 
Kel. 139. This, together with the length of its procels, 
probably cccaſioned that diſuſe into which it is now fallen, 
and introduced a more modern method of proſecution, by 
information filed in the Court of King's Bench by the At- 
torney-General, in the nature of a writ of Quo M ar- 
rants; wherein the proceſs is fpeedier, and che judg- 
ment not quite ſo deciſive. This is properly a criminal 
method of proſecution, as well to puniih the uſurper by a 
fine for the uſurpation of the franchiſe, as to ouſt him, or 
ſeiſe it for the Crown: but hath long been appli d to the 
mere purpoſes of trying the civil right, feiting the fran- 
chiſe, or ouſling the wrongful poſſeſſor; the tine being 
nominal only. 2 Cemm. c. 17 


ꝙ Ann. c. 20; which permits an information in nature of x 
Quo Il arrauto to be brought, with leave of the Court, at 
tne relation of any perſon deſiring to proſecute the fame, 
(who is then ſtyled the Relate,) againſt any perfon uſurp- 
ing, intruding into, or unlawtully holding any frarchiſe 
or office in any city, borough, or town corporate; pro- 
vides for its ſpeedy determination; and directs that, if 
the defendant be convicted, judgment of cuſter (as well as 
a fine) may be given againſt him, and that the relator 
ſhall pay or receive coſts according to the event of the ſuit. 

The Form of this Information is thus: 

« A. B. Attorrex- Gencral of the Lord the King, <vho ſues 
for the Lord the King in this behalf, comes here into the 
Court of our faid Lord the King, before the King himſelf, 
at Weitminſter, en in this ſame term; and for 
the ſaid Lord the King gives the Court here to underſtand 
and be informed, that fer the ſpace of noco 
laſt paſt, and more, hade uſed, and ſtill do uſe, without 
any warrant or royal grant, the folloxving liberties and fran- 
chiſes, to wit, : Of all which liberties, privileges, 
and franchi/es aforgſuid, the faid » &Euring all the 
time aforc;aid, hade uſurped, and Hill do uſurp, upen the faid 
Lord the King, to the great damage and prejudice of his 
rozal prerogative : Wheareufou the jaid Attorney of the ſaid 
Lerd the King, for the jaid Lord the King, prays the advice 
of the Court in the premijes, and due proceſs of Lax again 
the jaid in this behaif to be made, to anſwer to the 
aid Lord the King, BY WHAT WARRANT he claims 10 
have, /, and enjoy ihe liberties, privileges, and franchijes 
afore/aid.”? 

This is the form, whether the information be brought 
for an uſurpation without any original title, or for a ſub- 
ſequent ſorfeiture, where the original title is not diſputed. 
See Co. Ent. 527-564. 

An information, in the nature of a 2s I/arrants, lies 
for acting as a truſtee, under an act of Parliament, with- 
out due appointment. 1 Strange 299. Againſt ore for 
uſurping the ofiiceof Steward of a C ourt-Leet. 14:4 621. 
For ereching a new office, 2 S/range 36. For the office 
of Conſtable. 16:4, 1213, For a Ferry. id. 1161, 
But not for erecting a Warren, 1 Strange 637. Nor tor 
the office of Churchwarden. IId. 1196, 

The proceſs ufually awarded on the roll againſt indi- 
viduals, whether claiming to act as a Corporation, or 
claiming any other franchiſe, is a venzre facias, ſometimes 
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QUO WARRANT o. 


with a clauſe of non cnittas, and ſometimes without.— 


The entry, immediately after the concluſion of the in- 


formation, is thus: M Herenfen the Sheriff is commanded, 
that he cauſe to come; or, ** that he omit not, &c. but 
that he cauſe to come, & c. to antver, &C. 

If the defendants do not appear at the day, the next 
proceſs awarded is a d;*rizgas. Againſt a Corporation, 
not profecuted for acting as a Corporation, but for uſurp- 
ing other liberties, the firſt proceſs awarded is a d//7ringas, 
and the entry on the roll in this form: * bereupon 
it is agreed, that the aforetaid Mayor and Commaonalty, and 
Citizens of be diſtrained oy all their lands, &C. 

Jo that, &c. to anſaver to our Lord the King in the premiſes 3 
and the Sheriff is commanded, that he diſtrain them in form 
aforeſaid, fo that, &c. at ſuch a day. Co. Ext. 5 36. a. 

Though a wenire fucias and diſtringas are the proceſs 
uſually awarded on the roll, yet it ſeems that againſt u- 
dividuals who cannot be perſonally ſerved with the vexzre, 
proceſs of outlawry lies, See Cro. Jac. 528, 531. 

When the defendant appears, he may either diſclaim or 
plead as to all the franchiſes mentioned in the information; 
or he may plead as to part, and diſclaim as to part, 

If hediſclaim as to all, the entry is in this form: 
; « The ſaid » proteſting that the information 

aforeſaid is not ſufficient in Law, and that he is not under 
any neceſſity by the Law of the land to anfuver thereto, for 
plea nevertheleſs, ſaith, that he never uſed the aforeſaid li- 
berties, privileges, ard franchiſes, nor any of them, nor in 
the ſame, or any of them, ever uſurped upon the ſaid Lord 
the King, in manner and form as by the ſaid information is 
Suppo/ed, but the ſame, and every of them, diſclaims and 
diſavows ; whereupon he prays judgment, and that he may 
be diſmiſſed by the Court. Co. Ent. 527, 6. 

If he plead as to part, and diſclaim as to part, the en- 
try of the diſclaimer, after the plea, is in this form: 

de And as to the reſidue of the liberties, privileges, and 


Franchi/es in the ſaid information above ſpecified, upon the 


ſaid Lord the King ſuppoſed to be uſurped by the ſaid i 

the ſaid '———— ſays, that he ne ver uſed, nor does he now 
«/e the ręſcdue, &c. Co. Ent. 529, 6. 

Where the defendant pleads, the entry is in this form : 

* The faid , as to the aforeſaid liberty, &c. of 
» ſays, &c. Here he ſets out his title 
to the particular franchiſe ; and ſo of every other claimed 
by a diſtin title, and concludes his plea as to each, in 
this manner: And BY THIS WARRANT /e ſaid | 
Has uſed, during all the time aforeſaid, in the ſaid informa- 
tion mentioned, and flill uſes the liberties, privileges, and 

Franchiſes of at he well might and ſtill may : 

W1THOUT THIS that the ſaid has uſurped, or 
nao does uſurp the ſaid liberties, &c. on the ſaid Lord the 
King, in manner and form as by the information aforeſaid, 
for the ſaid Lord the King, is above ſuppoſed : All which 
the ſaid is ready to werify, as the Court, &c. 
Il hereu pon he prays judgment, and that all and fiugular 
the liberties, &c. above by him as aforeſaid claimed, may 
be allowed and adjudged to him, and that he may thereupon 
be diſmiſſed from this Court. See Co. Ent. 

The Attorney-General then demurs or replies, and 
the ſubſequent proceedings are in the ſame manner as in 
civil actions. | 

In a 2u0 Warranto to ſhew by what authority a per- 
ſon claimed to have a Court-Leet, and alleging farther. 
gued uſurpavit libertatem ſine atigua conceſſione, & c. de- 


| fendant pleaded Nen v/urpavit j and it was objected that 
this was no good plea, for the anſwer to Quo Warrant is 
either to claim or diſclaim ; but the better opinion was, 
that by this plea defendant had anſwered the uſurpatiqy 
though ĩt did not ſhew by what title he claimed. Ges. 91. 
In Que Warrants for uſing a fair and market, and tak. 
ing toll, iſſue was taken, whether they had toll by pre. 
ſcription, or not; and it was found they had; it waz. 
moved in arreſt of judgment, that here was a diſconti. 
nuance, becauſe there was no iſſue as to the other liber- 
ties claimed: But it was held, they were too ſoon to 
make this objection, and that there can be no diſconti. 
nuance againſt the King before judgment; for, by virtue 
of his prerogative, the Attorney-General may proceed 


but if he will not proceed, the Court may make a rule 
on him ad replicandum, and then there may be a ſpecial 
entry made of it. Hardres 504. f 
The judgment ſeems to be the ſame, and ſubject to 
the ſame varieties as on the writ of Que Warrants, 
If it be given in favour of the defendant, the entry is 
in this form: It is conſidered, that the liberties, & g. be 
allowed to the ſaid - ;” or thus: Je ſaid 


may uſe, have, and enjoy all the ſaid, & e. and that the ſaid 
as to the ſaid premiſes may be diſinifſed frem this 
Court: SAVING always the right of the ſaid Lord the King, 
if hereafter,”* &c. | 

This /alvo jure for the King, ſays Cote, ſerveth for 

any other title than that which was adjudged; and there- 

fore William de Penrugge, the King's Attorney, for pro- 
ſecuting a Aue Warranto againit the Abbot of F:/char:y 
for franchiſes within the manor of Szeyning, /ine precepic, 
was committed to gaol. 1 I. 282. 

On diſclaimer, by the defendant, the Attorney-Gene- 
ral prays, ** That whereas the ſaid „ by his pla, 
has diſavowed and diſclaimed all and ſingular the liberties, 
&c. above ſpecified, judgment may be given for the King; 
and that the ſaid , with the ſaid liberties and fran- 
chiſes, or any of them, may no way intermeddle, but may 
hereafter be altogether excluded from the ſame ;*? and judg- 
ment is accordingly given in that form. Co. Ent. 27, 6. 

With reſpect to the form of the judgment for the 
King, when it is given on the deſendant's pleaing, 
there has been much difficulty and diſpute. 


that a liberty is uſurped by wrong, and exerciled on no 
title, either by the King's grant or otherwiſe, judgment 
only of ouſter ſhall þe entered : But that where it appears, 
that the King or his anceſtors have once granted a l- 
berty, and the liberty is forfeited by miſuſer or non- 
uſer, the judgment ſhall be, that it be ſeiſed into the 
King's hands. And the reaſon given for the diſtinction 
is, that where the liberty or franchiſe has been uſurped, 
the King cannot have that which never legally exiſted; 
but, in caſes of an abuſer or nonuſer of a franchiſe once 
lawfully granted, the King reſumes that which originally 
flowed from his bounty; and this courſe in the latter caſe, 

it has been ſaid, is moſt beneficial for the Subject, who, 
though by forteiture, miſpleading, or default, he may 
loſe his liberty, may have recourſe to the King's mercy 
for reſtitution. See 15 E. 4.7, 6: Sawyer's Arg. £9 
Warranto 17: 5 Term Rep. 551. | 


| From this it would ſeem, that the only caſes in which 
judgment of ouſter only ought to be given, is where there 


to take iſſue on the reſt, or may enter a nolle preſegui; 


In the Year-book of the 15 EA. 4, this rule is laid 
down, „That where it clearly appears to the Court, 
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QUO WARRANTO. 


i: no colcur of title in the defendant; or where a fran- 
chiſe is claimed by preſcription, but it is ſuch, that by 
Law it cannot be ſo claimed; or where it is not ſuch a 
franchiſe as may ſubſiſt in the hands of the Crown. See 
3 Comm. c. 17. cites Cro. Fac. 259: 1 Show. 280, 

So, if a man claim to hold a Court-Baron in virtue of 
2 manor held by copy of another manor ; there, judgment 
of ouſter only ſhall be given, becauſe a copyholder, being 
only tenant at will, cannot hold a Court-Baron to have 
forteitures, and hold pleas in a writ of right. Crs. Fac. 259. 

But where there is a co/our of title, but the pleading 
of the defendant is defeCtive, there is only judgment of 
feiſare, and not of cer. See 9 Ce. 24, 4: Co, Ent. 43, 4: 
Saxvyer's Arg. 17. 

Where grants appear, but either the parties are not 
capable of taking, or the liberty or privilege granted, 
is not allowable by Law, the courſe has been to enter a 
mixt judgment both of ſeiſure and ouſter. Sa e Arg. 
17: Co. Ent. 5 37, 539, a: Palm. 1: 2 Rol. Rep. 113. 

In addition to the judgment of ſeiſure or of ouſter, or 
of ſeiſare and ouſter, except only in the caſe of ouſter on 
diſclaimer, there is alſo judgment, that the defendants be 


taken to make line to the Ring for the uſurpation. And 


in this reſpect, it ſeems the judgment in the information, 
differs from that in the writ, of Je arrante; for in 
the latter, it is apprehended, there could be no judgment 
of capias fro fine: The defendant was in the nature of a 
plaintiff; he made his claim; if he failed in making it 
good, the judgment was not capias pro fine, but guod /it 
in miſericordia. Raſt. Ent. 540, a. pl. 1. 

Upon Quo IVarranto, when liberties are ſeiſed guonſue, 
&c. and they are not replevied, the courſe is, that judg- 


ment final be given, % the defendants plead within ſuch 


a time, Comberbach 18, 19. | | 
Wherever judgment is given for the King on a 2uo 
IVarrante, for liberties uſurped, the judgment is Que 
extinguantur, and that the uſurpers //bertates, &c. nulla- 
tenus intromittant; and in ſuch caſe the writ muſt be 
brought againſt particular perſons: But where the Q 
Warranto is for a liberty claimed by a Corporation, there 
it is to be brought againſt the body politic; and the li- 
berties may be ſciſed, but the Corporation ſtill ſubſiſts, and 
is not diſſolved without cauſe of forfeiture. 4 Med. 52,58. 
A judgment of ſeiſure cannot be proper where a thing 
is dilſolved : And the judgment in the 2uo I/arrants 
againſt the city of London, ſeems contradictory, for the 
&rit part of it is, qued lilertates & franchifie capiantur & 
ſeiſautur in manus Regis ; ard the latter part of it is, quod 
capiantur ad ſatiifacicud Domino Regi de fine ſuo pro uſur« 
Faiirne libertat', &c, And the Corporation was not 
thereby diſſolved, for it implied that they were not ex- 
tinguiſhed. 4 Mod. 5 2, 58. See title Loxton 5 and under 
that title particularly as to the abuſes of che Information 
by C½˙ο² N arranto. N 
After judgment, the regular courſe is to iſſue a weit 
of ſeiſure to the Sheriff, which, after reciting the pro- 
ceedings in the Quo Ii arraute, commands him to ſeiſe 
the liberties into ine King's hands. But this writ in 
point of fact, has not always iſſued, Sce Co. Ent. 539, C. 
Where ſeveral franchiſes are granted by the fame 


charter, and one is ſubordinate and inſeparably incident 


to the other, the forfeiture of the principal is the ſorfeit- 
ure of the ſubordinate and incident; but when the fran- 


Chiles are independent, and the one may {tand withon 


the other, the forfeiture of the one is not the forfeiture 
of the other. Palm. 82. ä 

Where a Quo Warranto, or an information in the na- 
ture of it, is brought for ſeveral franchiſes, it is as ſeveral 
writs or ſeveral informations, to which there may be ſe- 
veral pleas and ſeveral judgments ; becauſe the deſend- 
ant may claim one franchiſe by one title, and another by 
another. Palm. 7, 8. 

It has been adjudged, that the fat. 4& 5 V. Cl. 
c. 18, by which informations in the Crown-Office are no! 
to be filed without expreſs orders in open Court, Sc. 
being a remedial Law, extends to informations in the 
nature of a Quo Yarranto, which always ſuppoſe the 
uſurpation of ſome franchiſe. See Has Law of Corpo- 
rations, ii. 410, &c. 415, Sc.; and this Dictionary, utle 
Information I. IV. 

This ſtatute, and the „at. 9 Ann. c. 20, leave the 
power of the Attorney-General with reſpect to filing in- 
formations, whether in the nature of Que Warrants, or 
not, exactly as it was at Common Law; for fat. 4 & 5 
IF. S M. c. 18, expreſsly provides, that it ſhall not be 
conſtrued to extend to any other information than ſuch 
as ſhall be exhibited in the name of their Majeſties* Co- 
roner or Attorney in the Court of King's Bench for the 
time being, commonly called the Mafter of the Crown- 
Office: And at. 9 Ann. c. 20, only introduces ſome 
proviſions with reſpe& to informations in caſes within 
the meaning of it, filed in the name of the latter officer. 
In point of fact there are ſeveral Records in the Crown- 
Office, of informations in the nature of Que Warranto, 
filed in the name of the Attorney-General, in the inter- 
mediate time between the two ſtatutes, and ſince the 
paſſing of the laſt, as well in caſes within the zearing 
of the laſt, as in other caſes. 2 Had Corp. 415, Tc. 

The diſtinction between the power of the Attorney = 
General and the Maſter of the Crown-Office, ſeems to 
be this; that the power of the latter is confined to caſes 
which concern the Public Government ; whereas that of 
the former extends, alſo, to caſes which only concern the 
private rights of the Crown. 2 Ld. Raym. 1409 : Hardw, 
261: Stra. 637 : 3 Burr, 1814, 1817. See 2 Ayd"s Corp. 
417, Cc. 

The fat. g Ann. c. 20, gives ſull coſts, on verdict or 
judgment, to the ſucceſsful party, whether relator or de- 
tendant ; but it is only in caſe of verdi or judgment 
that, under this ſtatute, the defendant can have coſts for 
a groundleſs proſecution ; but it has been decided, that, 
if the proſ2cutor do not, at his own coſts, procure the 
information to be tried within a year after iſſue joined, 
the defendant is entitled to the benefit of the recognizance 
under the ſtatute of 7/;!!:am and Mary. See further, 
title nfermaticn I. 

What cafes are within the meaning of the ſtatute has 
been the ſubject of ſome controverſy, as the ſucceſsful 
party is entitled to his coſts only in ſuch caſes. 

The words of the flatute are, the“ offices of Mayors, 
Bailifs, Portreeves, and other oftices within cities, 
towns-corporate, boroughs, and places :*? one queſtion 
has been, whether theſe words expreſs only corporation- 
offices, or whether they extend to offices in boroughs 
and other places not corporate. And it ſeems on the 
whole decided, that the word place, in the act only ex- 
tends to offices in places of the ſame kind with thoſe 
beſore envinerated, 
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QUO WARRANTO. 


It has likewiſe been urged, that there is a material 
diſterence between the caſe of a perſon who is com- | 
pellable to take upon himſelf a burdenſome office, 
which he could not refuſe without being liable to an in- 


dictment, and that of a perſon who voluntarily under- 
takes an office from which he expects perſonal import- 
ance or ſome other advantage; and that it is unreaſon- 
able that a perſon, ſuppoſed to be elected into an office 
of the firſt deſcription, ſhould be liable to pay the colts 
of 2 proſecution for oufting him, on account of ſome 
defect in his election. 5 Term Pep. 375. 

The caſes in which informations in the nature of Qu 

F”arranto are granted under this act are, where a man 
- Exerciſes a corporate franchiſe, or acts as a corporate of- 
ficer, without having been duly elected and iworn or ad- 
mitted, and where the office of a corporate oficer be- 
comes void by ſomething ſubſequent, as amotion, Te. 
d', Corp. 424. 
As this ſtatute, 9 Ann. c. 20, extends only, as regards 
coſts, to caſes where the title of a perſon to be a cor- 
porate officer, as mayor, bailiff, or freeman, is in queſ- 
tion; an information to try the right of holding a 
Court, is therefore not within it; but ſtands upon the 
Con mon Law ouly: and, being a proſecution in the 
name of the King, no colts are given. 1 Burr. 402. 

To ſubjeR a man to an information in nature of a Que 
Tarrant, it is neceſſary that there ſhould be not only 
a claim, but an uſer of the iranchiſe, See Sayer 245 : 
5 Term Rep. 85. | 

Where the only act done by the party, againſt whom an 
application is made for leave to file an information in the 
nature of Pro Warranto, is voting in an election for 
Members ot Parliament, under any claim of right, the 
Court will refuſe it ; on the ground that an inquiry into 
the right of voting belongs, more properly, to the Houſe 
of Commons. 1 &!ra. 547. 3 

But an information, in the nature of Duo Farrar, 
will lie again{ a perſon claiming to have a right of vot- 
ing, by virtue of a burgage tenement. 3 Term Rep. 599, n. 

The Court of King's Bench, having a diſcretionary 
Power of granting informations in the nature of Q 
Ib arranto, had long ago eſtabliſhed a general rule to 
guide their diſcretion, as to the time for applications of 
this nature; viz, not to allow in any caſe ſuch inform- 
ation againſt a perſon who had been twenty years in 
the poſſeſſion of his franchiſe; but having reaſon to 
conſider this time as tco extenſive, they by degrees re- 
ſtrained it, by analogy to the Statute of Limitations ; and 

* reſolved not to allow ſech information againſt any per- 

| ſon who had been fix years in poſſeſſion. See 4 Barr. 
1962; 2022; 21203 2523: Comp. 75: 1 Term Rep. 
1, 4: 2 Term Rep, 767: 4 Term Rep. 282, 4. And at 
lergth the Legiſlature confirmed this regulation, and 
extended it to informations fled by the Attorney-Ge- 
neral. By /at. 32 Geo. 3. c. 58, it is enacted, that to 
any information in the nature of Qo Yarrano, for the 
exerciſe of any corporate office or franchiſe, the defend- 
ant may plead that he has been in poſſeſnion of, or has 
executed the office, for fix years or more. And it is by 
the ſame act provided, that no defendant ſhall be af— 


fected by any defect in the title of the perſon, from 
whom he derives his right and tide, if that perfon has 


been in the undiſturbed exerciſe of his office, or fran- 


chiſe, fix years previcus to the bling of the information. 
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This latter proviſion muſt be conſidered as applying 
only to caſes, where iſſue is taken on the title of the per. 
ſon through whom the defendant claims ; for no inquiry 
can be made into ſuch title, where no iſſue has been 
taken upon it. d. Corp. ii. 444; and ſee Id. 435, Sc. 

To obtain leave to file an information, the party ap- 
plying muſt lay a proper caſe before the Court, verified 
by affidavit; on which the Court will grant a rule on the 
defendant to ſhew cauſe. It was formerly, ind-ec, ſo 
much the practice of the Court to grant Quo Warrant 
informations, as of courſe, that it was held prudent never 
to ſhew cauſe againſt the rule; for fear of diſcloſing the 
grounds on which the defendant reſted his defence. But 
lipce theſe matters have come more under conſideration, 


it is no longer a matter of courſe; and the Court have, 


on ſeveral occaſions, declared, that it was the intention 
of the Legiſlature, that they ſhould exerciſe a found diſ- 
cretion, according to the particular circumſtances of the 
reſpective caſes that came before them; and ſhould not, 
without good reaſon, diſturb the quiet of any corpora. 
tion. See 1 Term Rep. 2: 4 Burr. 1964; 2022. 

Where the right, or the fact on whicn the right de. 
pends, is diſputed ; that is a ſufficient reaſon for grant- 
ing an information, if the application be made within 
the proper time. So, where the right depends on a 
point of new or doubtful law. See 3 Burr. 1485: Cowp, 
58: Doug. 397, (382). 

The conduct of the parties, on whoſe behalf the ap. 
plication is made, will weigh much with the Court, in 
ſome inſtances, in granting or refuſing an information, 
See 4 Burr. 1963; 2024; 2120: 3 Term Rep. 300; 
573: Comps 75: 4 Term Rep. 223. 

It is no reaſon for refuſing an information, that in- 
formations formerly granted, for the ſame cauſe, have been 
abandoned; as that may have been by colluſion. But it 
is a good reaſon, that the proſecutor ſtands exactly in the 
ſame circumſtances with the defendant. 2 Term Rep. 770,1. 
In caſes where there has been a long acquieſcence, ard 
where the objection, if it prevailed, might tend to dil. 
ſolve the Corporation, the Court may refuſe the appli- 
cation. Corp. 59. But though a great number of de- 
rivative titles may be affected, by judgment of outer 


againſt the defendant, yet, if it be confeſſed that elec- 


tions may ſtill be made, the Court will not refuſe it on 
that ground alone. 2 Term Rep. 767. 

Waere the application is made in the names of per- 
ſons unconnected with the Corporation, that will in ge— 
neral be a ſtrong reaſon for refuſing it. 1 Term Rep. 23, 
But where the objection to the defendant's title is, tha: 
he had not received the Sacrament within a year befor? 
his election, an information will be granted on the ap- 
plication of a ſtranger; becauſe ſuch an omiſſion is agαιν 
a general law, which affe&s all the Corporations in the 
kingdom. 3 Term Rep. 574, u. 

It was formerly a ſubject of much diſcuſſion, whether 
a new trial could be granted in a 29 Yorrano in form- 
ation, when the verdict was in favour of the defer int, 
This depended chiefly on the queſtion, whether fuci an 
information was a criminal protecution ; but, ſince it has 
been held that it is merely a civil proceeding, there 13 
no doubt but that a new trial may be granted, where 2 
verdict has been given in favour of the defendant, 45 
well as where it has been given in favour of the Crohn, 
2 Term Rep, 484. 
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RAC 
R ACHETUM, from the Fr. racheter, i. e. redi- 


mere. | ie compentation or redemption of a thief, 
1 Stat. Reb. K. Scot. c. g. 

RACK, An engine to extort confeſſion from delin- 
quento, but utterly unknown to the Law of England. See 
title Mate. 

RACK RENT, The full yearly value of the land let 
by leal., payable by tenant for life or years, &'c. Wood's 
ft, 185 See title Rent. 

RACK V.NUV AGE, A ſecond Vintage; or voy- 
age made ; ur merchants for racked wines, i. e. wines 
drawn from the lees, See flat. antiq. 32 H. 8. c. 14. 

RAGEMAN, A ſtatute of juitices aſſigned by Ed. I. 
and his Countel, to hear and determine all complaints of 
injuries done throughout the realm, within the five years 
next before Mchaelmas, in the fourth year of his reign. 

RAGLORIA, A word mentioned in the charter of 
Eav. 1II. whereby he created his eldeſt fon Eaxvard, 
Prince of Hates, in Parliament at Hetminſfter, the leven- 
teenth year of his reign. recited by Sed in his Titles of 
Heoneur, 597. —— Cum foreftis, purcis, chaſets, boſcis, 
eparernits, hundredis, comotis, Ragloriis, ringelaiis, Wode- 
ewardis, conſtabulariis, ballivis, &c. Davis in his Dic- 
tonary ſays, that rhag/aw among the Welh ſigniſies 
fene/challus, ſurrogatus, pre poſitus. | 

RAGLORIUS, A keward. Sid. Tit. of Honour 597. 

RAGMAN's ROLL; Recti4s, Ragimund's Roll: ſo 
called from one Rogimund, a legate in Scotland, who, 
calling betore him all the beneficed clergymen in that 
kingdom, cauſed them on oath to give in the true value 
cf their benefic?s; according to which they were aſter 
wards taxed by the Court of Rome: and this Roll, among 
other records, being taken from the Scots by Edvard I. 
was redelivered to them in the beginning of the reign 
of Zaxvard III. 

Sir Richard Baker faith, that Ed. III. ſurrendered, by 
charter, all his right of ſovereignty to the kingdom of 
d$,//end, and reſtored divers inſtruments of their former 
mages and fealties, with the famous evidence called 
Ropmens Rell, 

WAN, Sax.] Aperta rapina, open or public theft, 
Lamb. Archai. 125: Ll. Canuti, c. 58: Hoveden. 

Tue term, all that a man can rap and ran, or ſtill more 
corruptly rap and rend, is by ſome derived hence; rap 
from rabto, to take by force. 

RANGE, from Fr. ranger, to order, diſpoſe of] It is 
uſed in the Forgſ Laws, both as a verb, as, to range; and 


a ſobhintivre, as, to make range. Charta de Foreſta, c. G. 


RANGER, A ſworn officer of the foreit, of which 
there are twelve, Charta de Fere/!a. His authority is in 
pert deſcribed by his oath ſet down by Marnweod, part. 1. 
©. $0 but more particularly part. 2, cap. 20. num. 15, 

35 


RAPE. 


16, 17. His office chiefly conſiſts in three points, to walle 
daily through his charge, to ſee, hear, and inguire, of 
treſpaſſes in his bailiwick ; to drive the beaſts of the 
foreſt, both of venary and chaſe, out of the deafforeſted 
into the toretted lands: and to pretent all treipaſſes of 


tie foreſt at the next Court holdcn for the foreſt. See 


title Foreſt. 

Tus Ranger is made by the King's letters patent, and 
bath a fee paid yearly out of the Exchequer, and cer- 
tain fee deer. Rangeator Fereſtæ de Whiitlewood, Pat. 
14 R. 2. we 3 

RANSOM, Fr. Rangon, Redemptio.] Is properly 
the ſum paid for redeeming a captive or priſoner of war; 
and ſometimes taken in our Law for a ſum of money paid 
i'r pardoning ſome great offence, and ſetting the of- 
tender at iberty who was under impriſonment. Sec fats. 
1A. 4- %% — 

Fine and Ranſom go together, and ſome writers tell 
us, that they are the ſame; but others ſay, that the of- 
fender ought to be firlt impriſoned, and then redelivered 
or ranſomed in conſideration of a fine. Co. Lite. 127: 
Dalt. 203. 

Ranſom differs from amercement, being a redemption 
of a corporal puniſhment due to any crime. Lamb. Eren. 
556. S-e title Fines for Offences. 

A ſhip was taken by the French; the maſter (having 
a ſhare in her) ranſomed tier tor 1800. and was taken 
to France as an hoſtage for this money. The Ranſom- 
money muſt be rated out of the profits, notwith- 
ſtanding any former mortgage of the ſhip; for if there 
was a precedent mortgage, what would become of that 
ſecurity, if the ſhip had not been redeemed ? After the 
thip was redeemed, ſhe performed her intended voyage, 
and the freighr-money received after redemption was 
the firſt profits ariſing, and out of them the Ranſom- 
money is to be ſatisfied; the inſurers always pay a part 
of the Ranſom money. 2 Eg. Abr. Ego. See further, 
title Inſurauce II. 2. 

RAPE, Raptis vel Rapa.] A diviſion of a county, 
ſimilar to that of a hundred; but oftentimes containing 
in it more hundreds than one 

Sufjex is divided into fix Rapes only, wis. Chickefer,. 
Arundel, Bramber, Lewis, P. venſey, and Haſtiugs; every 
of which, beſides hundreds, hath a caſtle, river, and fo- 
relt belonging to it. Camd. Britann 225, 229. Theſe 
Rapes are incident to the county of Se; as Laikes 
are to Rent ; and VHagenta tes wJorkftbare, Ge, 

i heie Rapes and Lathes are contidered by Biack/one 
as an intermediate div:fion between the Shire and the 


Hundreds; each of them containing about three or four hun- 


dreds a-piece. Theſe had t_rmerly their Rape-reeves and 
Laibe: rec ves, acting in iabordigation to the Shire-reeve 
(Cbe ri): 
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RAPE or WOMEN. 


(Sheri); Where a county is divided into zhree of theſe 
intermediate juriſdictions, they are called Trithings, which 
were anciently governed by a Trithing-r:2ve. Theſe 
Trithings ſtill ſubſiſt in the large county of York, where, 


by an eaſy corruption, they are denominated Riding; 


the North, Eaſt, and Weſt Riding. 1 Comm. Iulred. & 4. 
5. 116. See the ſeveral titles. 

RaAPE Or THE FortsT, Raptus Foreſts.) Treſ— 
paſs committed in the Forcit by violence; it is reckoned 
among thoſe crimes, whoſe cogniſance belonged only to 
the King. Leg. Hen. 1. c. 10. See title Foreſt. 


RAPE or Women, Raptus ; from rapio.] An unlaw- 
ful and carnal knowledge of a woman, by force, and 
againſt her will: a raviſhment of the body, and violent 
deflowering her : which is Felony by the Common and 
Statute Law. Co. Litt. 190. The word Rapuit (ra- 
viſhed) is ſo appropriated by Law to this offence, that it 
cannot be expreſſed by any other ; even the words Car- 


-ualiter Cognovit, &c. without it, will not be ſufficient, 
Co. Litt. 124: 2 Inſt. 180. - 


Rape -was puniſhed by the Saxon laws, particularly 


thoſe of King A4the/tan, with death, Bracton, I. 3. c. 28. 
But this was afterwards thought too hard: and in its 


ſtead another ſevere, but not capital, puniſhment, was 
inflicted by William the Conqueror: wiz. caſtration and 
loſs of eyes; which continued till after Bracton wrote, 


in the reign of Henry the Third. LI Gull. Cong. c. 19. 


But, in order to prevent malicious accuſations, it 


was then the Law, (and, it ſeems, ſtill continues to 
-be ſo in appeals of Rape,) that the woman ſhould, 
immediately after, © dum recens fuerit maleficium, go 
to the next town, and there make diſcovery to ſome 
credible perſons of the injury ſhe has ſuffered : and 
-afterwards ſhoald acquaint the High Conſtable of the 
hundred, the Coroners, and the Sheriff, with the out- 


rage. Glanv. I. 14. c. 6: Brad. l. 3. c. 28. See 1 Hale 


P. C. 632. Afterwards, by ſtatute Vm. c. 13, the 


time of limitation was extended to forty days. At pre- 
fent there is no time of limitation fixed: for, as it is 
uſually now puniſhed by indictment at the ſuit of the 
King, the maxim of Law takes place, that nullum tempus 


eccurrit Regi: but the Jury will rarely give credit to a 


ſtale complaint. During the former period alſo it was 
held for Law, that the woman (by conſent of the Judge 
and her parents) might redeem the offender from the 


execution of his ſentence, by accepting him for her huſ- 
band; if he alſo was willing to agree to the exchange, 
not otherwiſe, Glanv. l. 14.c.6: Bra. l. 3. c. 28.— 


But this is now not held for Law ; and it is ſaid, that the 
election of the woman is taken away by virtue of „at. 


Weſtm. 2, making the Rape felony, although fe conſent 


afterevards. vee poſts ; 


By flat. Weſtm. I. 3 Ed. 1. c. 13, the puniſhment of 

Rape was much mitigated : the offence itſelf, of raviſh- 

; ng a damſel within age, (that is, under twelve years 
old, 


) either with her conient or without, or of any other 
woman againſt her will, being reduced to a treſpaſs, if 
not proſecuted by appeal within forty days, and ſubjecting 
the offer der only to two years' impriſonment, and a fine 
at the King's will, But, this lenity being productive of 
the moſt terrible conſequences, it was ſoon found neceſ- 
ſary to make the offence of forcible Rape felony, which 
was accordingly done by Hat. Weſtm. 2. 13 Ed. 3. c. 34. 
And by fat. 18 Elix. c. 7, 8. is made Felony without be- 


nefit of Clergy: as is alſo the abominable wickedreg, gf 
carnally knowing and abuſing any woman-child under 
the age of ten years; in which caſe the conſert or non. 
conſent is immaterial, as by reaſon of her tender year; 
ſhe is incapable of judgment and diſcretion. 

Before this ſtatute it was a queſtion, whether a Rape 
could be committed on the body of a child of the ape of 
ſix or ſeven years; and a perſon being indicted for the 
Rape of a girl of ſeven years old, although he ua. 
found guilty, the Court doubted, whether a child of thi: 
age could be raviſhed; and it was ſaid, if ſhe had beer 
nine years old ſhe might, for at that age ſhe may be 
endowed. Dyer 404. | 

Hale is indeed of opinion, that ſuch proſligate action 
committed on an infant under the age of twelve years, 
the age of female diſcretion by the Common Law, either 
with or without conſent, amount to Rape and Felony ; :: 
well ſince as before the ſtatute of Queen Eliane. 
1 Hal. P. C.631. | 

That Law, however, has in general been held only to 
extend to infants under ten; though it ſhould ſeem tha: 
damſels between ten and twelve are ſtill under the pro. 
tection of the flat. I eſtm. 1, the Law with reſpect to their 
ſeduction not having been altered by either of the ſub. 
ſequent ſtatutes. 4 Comm. c. 15. 

A male infant, under the age of fourteen years, 1; 
preſumed by Law incapable to commit a Rape, and 
therefore, it ſeems, cannot be found guilty of it. For 
though in other felonies malitia ſupplet ætatem, yet, as 
to this particular ſpecies of felony, the Law ſuppoſes an 
imbecillity of body as well as mind. 1 Hal. P. C. 631. 

lt is no excuſe or mitigation of the crime, that the 
woman at laſt yielded to the violence, and conſented 
either after the fact or before, if ſuch conſent was forced 
by fear of death or dureſs ; or that ſhe was a common 
ſtrumpet, for ſhe is ſtill under the protection of the Law, 
and may be forced : but it was antiently held to be no 


Rape to force a man's own concubine; and it is ſaid by 


ſome to be evidence of a woman's conſent, that ſhe was 
a common whore, 1 Hawk, P. C. c. 41. $2: Co. Lit. 
123: See 1 Hal. P.C. 629. 

Alſo, formerly, it was adjudged not to be a Rape to 
force a woman, who conceived at the time; becaule i: 
was imagined, that if ſhe had not conſented, ſhe could 
not. have conceived : though this opinion bath been 
ſince queſtioned, by reaſon the previous violence is no 
way extenuated by ſuch a ſubſequent conſent : and if i: 
were neceſſary to ſhew the woman did not conceive, to 
make the crime, the offender could not be tried till ſuch 
time as it might appear whether ſhe did or not, 2 4:7. 
190: I Hawk, P. C. c. 41. § 2. ; 

As to the material facts requiſite to be given in ei- 
dence and proved upon an indictment of Rape, they are 
of ſuch a nature, that though neceſſary to be known 
and ſettled, for the conviction of the guilty and preſerv- 
ation of the innocent, and thereſore are to be found in 
ſuch criminal treatiſes as diſcourſe of theſe matters in 
detail, yet they are highly improper to be publicly dil- 
cuſſed, except only in a Court of Juſtice, The foliow- 
ing remarks, with regard to the competency and credi- 
bility of the witneſſes, may, /alvo pudore, be conſidered. 

And, firſt, the party raviſhed may give evidence upon 
oath, and is, in Law a competent witneſs ; but the credi- 


bility of her teſtimony, and how far forth ſhe is to be 
believed, 
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believed, muſt be left to the Jury upon the circumſtances 
of fact that concur in that teſtimony, For inſtance; if 
the witneſs be of good fame; if ſhe preſently diſcovered 
the offence, and made ſearch for the offender; if the 
party accuſed fled for it; theſe and the like are concur- 
ring circumflances, which give greater probability to 
her evidence. But, on the other ſide, if ſh» be of evil 
fame, and ſtand unſupported by others ; if the concealed 
the injury for any conſiderable time after ſhe had oppor- 
tunity to complain; if the place where the fact was 
alleged to be committed, was where it was poſſible ſhe 
might have been heard, and ſhe made no outcry ; theſe 
and the like circumſtances carry a ſtrong, but not con- 
cluſiv-, preſumption that her teſtimony is falſe or feigned. 
1 Hal. P. C. 634, 5, 6. 

Moreover, if the Rape be charged to be committed on 
an infant under twelve years of age, ſhe may ſtill be a 
competent witneſs, if ſhe hath ſenſe and underſtanding 
to know the nature and obligations of an oath; or even 
to be ſenſible of the wickedneſs of telling a deliberate 
lie. Nay, though ſhe hath not, it is thought by Sir 
Mati beau Hale, that ſhe ought to be heard without oath, 
to give the Court information; and others have held, 
that what the child told her mother, or other relations, 
may be given in evidence; ſince the nature of the caſe 
admits frequently of no better proof. But it is now ſet- 
ted, by a ſolemn determination of the: twelve Judges, 
that no hearſay evidence can be given of the declarations 
of a child who hath not capacity to be ſworn, nor can 
ſuch child be examined in Court without cath : and that 
there is no determinate age, at which the oath of achild 
ought either to be admitted or rejected. Yet, where the 
evidence of children is admitted, it is much to be wiſhed, 
in order to render their evidence credible, that there 
ſhould be ſome concurrent teſtimony, of time, place, and 


circumſtances, in order to make out the fat; and that 


the conviction ſhould not be grounded ſingly on the un- 
ſupported accuſation of an infant under years of diſcre- 
tion. There may be therefore, in many caſes of this 
nature, witneſſes who are competent, that is, who may 
be admitted to be heard ; and yet, after being heard, 
may prove not to be credible, or ſuch as the Jury is 
bound to believe. 4 Comm. c. 15. 

Aiders and abettors in committing a Rape, may be 
indicted as principal felons, whether men or women. 
1 Hawk. P. C. c. 41. 56. Lord Audley was indicted 
and executed as a principal, for aſſiſting his ſervant to 
raviſh his own wife, who was admitted a witneſs againſt 
him. Dalt. 107: 1 St. Trials 265. 

Hale obſerves, that though a Rape is a moſt deteſt- 
able crime, it is an accuſation eaſily made, and hard to 
be proved, but harder to be defended by the man ac- 
caſed, although ever fo innocent: and he mentions ſeveral 
mitances of Rapes, which at the time were apparently 


fully proved, but were afterwards diſcovered to have 


deen malicious contrivances. 1 Hale's Hiſt, P. C. 635, 
636. See further, title Appeal of Rape. 

RAPINE, Rapina.) To take a thing in private, 
againſt the owner's will, is properly theft; but to take 
it openly, or by violence, is Rapine. See title Rebbery : 
And as to Rapine en-the Northern borders, fee titles Mi/- 
coef, Malicious; Northumberland. 

RAPTTU HEREDIS, A Writ for taking away an 
Heir holding in ſocage 3 of which there are two ſorts, 


RAT 


one when the Heir is married, the other when he is not; 
ſee Reg. Orig. 163; and this Dict. title Guardian. 

RASE, Raſeria.] Seems to have been a meaſure of 
corn now diſuſed, Toll ſhall be taken by the Rafe, and 
not by the heap or cantel. Ordinance fer Bakers, &c. c. 4. 

RASURE of a Deed, ſo as to alter it in a material 
part, without conſent of the party bound by it, &c. will 
make the ſame void, and if it be raſed in the date, 
after delivery, it is ſaid it goes through the whole: 
5 Rep. 23. 119. 

Raſurs, &c. is moſt ſuſpicious, when it is in a Deed- 
poll, that there is but one part of the Deed, and it makes 
to the advantage of him to whom made. And where a 
Deed, by Raſure, addition, or alteration, becomes no Deed, 
the defendant may plead non eft factum. 5 Rep. 23, 119. 
See titles Deed ; Pleading. 


RATE, A valuation of every man's eſtate; or the 
appointing and ſetting down how much every one ſhall ' 


pay, or be charged with, to any tax. | 

RATE-TITHE, Is when any ſheep or other cattle 
are kept in a pariſh for leſs time than a year, the owner 
muſt pay Tithe for them pro Rata, according to the cuſ- 
tom of the place. F. N. B. 51. See title Tithes. 

RATIFICATION, Ratifcatis.,] A ratifying or con- 
firming.: it is particularly uſed for the confirmation of a 
Clerk in a prebend, c. formerly conferred on him by 
the Biſhop, where the right of patronage is doubted, or 
ſuppoſed to be in the King. Reg. Orig. 304. 


RATIHABITIO, Confirmation, agreement, conſents . 


See 18 Vin. Ar. 156. 

RATIO, An account; as reddere rationem, to give an 
account, and fo it is frequently uſed. According to ſome 
it is a cauſe, or giving judgment therein; and genere ad 
rationem, is to cite one to appear in judgment. Hal/. 88- 

RATIONABILIBUS DIVISIS, A Writ which lies 
where two lords, in divers towns, have ſeigniories join- 
ing together, for him who findeth his waſte by little and 
little to have been encroached on, againſt the other who 
hath encroached, thereby to rectify their bounds ; in 
which reſpect Fitxherbert calls it in its own nature a 
Writ of Right. The O17 Nat. Brev. ſays, that this is a 


kind of Fufticies, and may be removed by a pore out of 


the county to the Common Bench. See the form and uſe 
in F. N. B. 128: and Rep. Orig. 157: and this Dic- 
tionary, title Perambulation, 


RATIONABILE ESTOVERIUM, Alimony was 


| heretofore ſo called. Rot. 7 H. 3. See Baron and Feme XI. 


RATIONABILI PARTE, A Writ of Right for Lands, 
Sc. See Right, Writ ; Reo de Rationabilt Parte. 

RAaTIONABILI PARTE BoxoORUM, A writ which 
lay for a. wife, after the death of her huſband, againſt 
the executors of the huſband, denying her the third 
part of his goods after debts and funeral charges paid. 
F. N. B. 222. 

It appears by Glanville, that by the Common Law of 
England, the goods of the deceaſed (his debts firſt paid) 
ſhail be divided into three parts ; one for the wife, an- 
other for his children, and the third to the executors : 
and this writ may be brought by the children, as well 
as the wife. Reg. Orig. 142. 

But it ſeems to be uſed only where the cuſtom of the 
county ſerves for it; and the writs in the regiſter re- 


hearſe the cuſtoms of the counties, Sc. New Nat, Br. 


As - 


270, 271, | | 
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As to children bringing this writ, their marriage is no 


advancement, if the fath:1'- goods be not given in his 
lifecime ; but where a chi'd i- advanced by the father, 
this writ will not lie. New N. B. 270. See this Dict. 
titles Faccalor V. 8; Will: aud 18 Vin Ar. 158. 
RAViSHVENT, Fr. Ravytement, i. e. Direptio, 
ratio] An unlawful taking away either a woman, or 


an neir in ward; ſometimes it is uſed in the ſame ſenſe 


with Rape. 

Ravisnment DE GaRD, Ravifment of Ward. 
A V/nt which lay for the guardian by knighis-ſervice, 
or in {ocage, againſt a perl.n who took from him the 
body of his Ward F. N. B. 140. | 

By Pat. 12 Car. 2 c. 24, this writ is taken away, as 
to lands, held by knights-ſervice, &c. but not where 
there is guardian in tocage, or appointed by will. See 
title Guardian, 

The Mayor and Aldermen and Chamberlain of Len- 
don, who have the cuſtody of orphans, if they commit any. 
orphan to another, he ſhall have a writ of Raviſhment 
of Ward againſt him who taketh the Ward out of his poſ- 
ſeſſion. New Nat. Br. 317. See titles London; Orphans. 

RAY, Cloth never coloured or dyed, See Hats. 17 
X. 3. c8. 

REAFFORESTED, Is where a foreſt which had 
been deafforeſted is again made foreſt; as the foreſt of 
Dean is by Rat. 20 Car. 2. c 3. 

REALTY, Is an abſtract of real, as diſtinguiſhed 
from Perſonalty. 

REASON, 1s the very life of Law; and what is con- 
trary to 1t is unlawful, 

When the Reaſon of the Law once ceaſes, the Law it- 
ſelf generally ceaſes ; becauie Reaſon is the ſoundation 
of all our Laws Co. Litt. g7, 83. | 

If maxims of Law admit of any difference, thoſe are to 
be preferred which carry with them the more perfect 
and excellent Reaſon. Ibid. See 1 Comm 70. 

REASONABLE AID, A duty claimed, by the lord 
of the fee, of his tenants holding by knights-ſervice, to 
marry his daughter, c. Stat. Weftm 2. c. 24. See 
title Tenures, | 
REASONABLE PART; See Rationabili Parte. 


REATTACHiMENT, Reatlacbiamentum.] A ſecond 


Attachment of him who was formeriy attached and diſ- 
miſſed the Court without day, by the not coming of the 
Juſtices, or ſome ſuch caſualty. Broke Reg. Orig 35. 
A cauſe diſcontinued, or put without day, cannot be 
revived without Reattachment or Relummons; which, if 
they are ſpecial, may revive the whole proceedings ; but, 
if general, the original record only. 2 Hawk. P. C. 
c. 27. § 105. And on a Reattachment, the defendant is 
to plead ge novo, &c. See Day. | | 
REBATE; Diſcount; The abating what the intereſt 
of money comes to, in conſideration of prompt payment. 
Merch. Dit, See title Uſury. 
. RERELLION, Rebello.] Among the Romans, was 
where thoſe who had been formerly overcome in battle, 
and yielded to their ſubjection, made a ſecond reſiſtance: 
but with us it is generally uſed for the taking up of arms 
- traiterouſly againſt the King, whether by natural Sub 

jecte, or others when once ſubdued ; and the word Rebel 
is ſometimes applied to him who wilfully breaks a Law: 
ſo to a vil.ein di{»beying tus lord, See fats. 25 Hd. 3. 
c. 6: 1 R. Sa: &o 6, 


— 


3 


There is a difference between Enemies and Rebels; 
Enemies are thoſe who are out of the King's a! egiance. 
theretore Subjects of the King, eitaer in open War, 6+ 
Rebellion, are not the King s Euemies, but Traitors, Thee 
David, Prince of ales, who levied war againtt ute. J. 
becauſe he was within the allegiance of the King, |, 
ſentence pronounced againſt him as a Traitor and Rebel. 
Fleta, lib. 1. c.16 Private perſons may arm them. 
{elves to ſuppreſs Rebels, Enemies, Sc. 1 Harl. P. C. 
c. 63 § 10. E 

REBELLIOUS ASSEMBLY ; See title Rzze; 

REBUTTER, from the Fr. boutrr, i. e. repellers, th 


put back or bar.] The anſwer of a defendant to a plain. 


tiff 's ſurrejoinder. See title Pleading, 
Rebutter is alſo where a man by deed or fine grants to 
warranty any land or hereditament to arother; and the 


perſon making the warranty, or his heir, ſues bin to 


whom the warranty is made, or his heir or atlign+e, {yr 
the ſame thing; if he who is ſo ſued, plead the deed or 
kne with warranty, and pray judgment if the plamt(# 
ſhall be received to demand the thing which he oug lit to 
warrant to the party, againſt the warranty in the d-ed, 
Sc. this is called a Rebutter. Terr de Ley. And if ! 
grant to a tenant 10 hold without impeacument of waſte, 
and afterwards implead him for waſte done, he may 
debar me of this action, by ſhewing my grant; which 
is Rebutter, Co. Eutr. 284: Co. Litt. 365. 
RECAPTION, Recaptze.] The taking a ſecond diſ- 
treſs of one formerly diſtrained, during the plea grounded 
on the former diltreſs ; and it is a writ to recover ca— 
mages for him whoſe goods being diſtrained for rent, or 
ſervice, Sc. are diſtrained again for the ſame cauſe, 
pending the plea in the County-Court, or before the ul 
tices. F. N. P. 71, 72. See flat. antiq. 47 Ea. 3. c. 7, 
A Recaption lies where the lord diſtrains other 
cattle of the tenant than he firt diſtrained, as well as if 
he had diſtrained the fame cattle again, if it be for one 
and the ſame cauſe; but azo 19 Ed. 111, iſſue was taken 
whether the cattle were other catile of the plaintiff, Ja 
New Nat. Br. 161. See title Replevin, 
If the lord diſtrain the catile of a ſtranger for the 
ſame rent, and not his cattle who was firſt diſtrained; 
neither the ſtranger, nor the party firlt diſtrained, al 
have the writ of Recaption : And if the lord diſtrain 
for rent or ſervice, and afterwards the lord's bailift 
takes a diſtreſs on the ſame tenant fer the ſame rent or 
ſervice, pending the plea : the tenant (hall not have a 
Recaption againſt the lord, nor againit the but, 
although the bailiff maketh .cogniſance in right of 112 
lord, Oc. for it may be the lord had no notice of that 
diſtreſs, or the bailiff had no notice of the diſtreſs taken 
by the lord ; though in ſuch caſe action of treſpaſs lies; 
and if the lord agree to the diſtieſs taken by his ſervant 
or bail, tire tenant may have this writ again{t the lod, 
New Nat. Br. 159. | 
A man is diftrained within a liberty, and ſues a reple- 
vin there by plaint or writ, and pending that plaint 10 
the liberty he 1s diſtrained again for the ſame caule by 
the perſon who diſtrained before; he ſhall not on that 
diſtreſs bring a writ of Recaption, becauſe the plaint 
is not pendant in the County-Court before the SH, 
nor in C. B. before the Juſtices ; but if the plaint be 
removed by pore or recorda e out of the liberty te 
the Juſtices, then the party diſtrained may have 2 
KRecaption, 
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Sheriff in a writ of Recaption, he ſhall not only render da- 
mages to the party, but be amerced for the contempt 
and be fined. 39 Ed. 3. See further, title Reple vin. 
For damage-feaſant, beaſts may be diſtrained as often 
as they be found on the land ; becauſe every time is for 
2 new treſpaſs and a new wrong, and no Recaption lies, 
RECAPTION is alſo a ſpecies of remedy by the mere 
act of the party injured. This happens, when any one 
hath deprived another of his property in goods or chattels 
perſonal, or wrongfully detains one's wife, child, or ſer- 
vant; in which caſe the owner of the goods, and the 
huſband, parent, or maſter, may lawfully claim and re- 
take them, wherever he happens to find them; ſo it be 
not in a riotous manner, or attended with a breach of the 
peace. 3 Inſt. 134: Hal. Annal. /. 46. . Ee 
The reaſon for this is obvious; ſince it may fre- 
quently happen that the owner may have this on oppor- 
tunity of doing himſelf juſtice: his goods may be after- 
wards conveyed away or deſtroyed ; and his wife, chil- 
dren, or ſervants, concealed or carried out of his reach; 
if he had no ſpeedier remedy than the ordinary proceſs 
of Law. If therefore he can ſo contrive it as to gain 
poſteſſion of his property again, without force or terror, 
the Law favours, and will juſtify, his proceeding. But, as 
the public peace is a ſuperior conſideration to any one 
man's private property ; and as, if individuals were once 
allowed to uſe private force as a remedy for private inju- 
ries, all ſocial juſtice muſt ceaſe, the ſtrong would give 
law to the weak, and every man would revert to a ſtate 
of nature ; for theſe reaſons it is provided, that this na- 
tural right of Recaption ſhall never be exerted, where 
ſuch exertion muſt occaſion ſtrife and bodily contention, 
or endanger the peace of ſociety. If, for inſtance, my 
horſe is taken away, and I find him in a common, a fair, 
or a public inn, | may lawfully ſeize him, to my own uſe: 
but 1 cannot juſtify breaking open a private ftable, or 
eatering on the grounds of a third perſon, to take him, 
except he be feloniouſly ſtolen ; but mutt have recourſe to 
an action at law. 2 Roll. Rep. 55, 56, 208: 2 Roll. Abr. 


oods on conviction, ſee title Reftizution. 

RECEIPT ; See Reſceit. : 

All Receipts in writing are ſubjected to certain ſtamp- 
duties, from 24, to 25., 55 various acts of Parliament. 
RECEIVER, Receptor.] Is by us, as with the Cici- 
lians, commonly uſed in the evil part, for ſuch as receive 
ſtolen goods, Sc. The receiving a felon, and conceal- 
ing him and his offence, makes a perſon acceſſary to the 
felony. 2 Int. 183. See title Acceſſary II. 3. 

By the Common Law, THE RECELVING of STOLEN 
Goons was a miſdemeanor : but by far. 3 © 4W.& M, 
6. 9, it is enacted, © that Receivers of ſtolen goods, 
knowing them to be ſtolen, ſhall be deemed aecceſſaries 
aſter the fact.“ 

But this offence being dependent on the fate of the 
principal, a Receiver thus circumſtanced could not be 
tried till after the conviction of ſuch principal; ſo that 
however ſtrong and concluſive the evidence might be, 
the Receiver was (till ſafe, unleſs the thief could be ap- 
prehended : and even if appreh-nded, and put upon his 
trial, if acquitted through any defect of evidence, the 
Receiver, although he had actually confeſſed the crime, 
_ the goods in his poſſeſſion could be proved to be 

0, II. 1 


Recaption, Sc. And if a perſon be convicted before the 8 


565, 566: 3 Comm. 4. As to the recovery of ſtolen. 
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RECEIVER. 


Kolen, mult be acquitted alſo; and this offence, even if 
completely proved, applicd cnly to capital felonies, and 
not to petit larceny, 

Theſe defects were afterwards forefeen, and partly re- 
medied by Hats. 1 Anm. ft. 2. c. 9: 5 Ann c. 31; which 
enact, „that Buyers and Receivers of flolen goods, 
knowing them to be ſtolen, may be proſecuted for a miſde- 


meanor, and puniſhed by fine and impriſonment; though 


the principal be not previouſly convicted of felony : or 
though he cannot be taken ſo as to be proſecuted aud 
convicted. 

This act alſo greatly improved the laws applicable to 
this ſpecies of offence ; by empowering the Court to ſub- 
{titute a corporal puniſhment inſtead of fine and impri- 
ſonment; and by declaring, that if the felony ſhall be 
proved againſt the thief, then the accefſary ſhould re- 
ceive judgment of death ; but the benefit of clergy was 
reſerved, 5 

The miſchief ſtill increaſing, and theſe laws being 
found inſufficient, the Hat. 4 Ceo. 1. c. 11, enacted, 
5 that Receivers of ſtolen goods, knowing them to be 
ſtolen, ſhould, on conviction, be tranſported for fourteen 
years; and that, buying at an undervalue ſhould be _ 
ſumptive evidence of ſuch knowledge.” And the ſame 
ſtatute makes it felony, without benefit of clergy, © for 
any perſon, directly or indirectly, to take a reward for 
helping any perſon to ſtolen goods; unleſs ſuch perſon 
bring the felon to his trial, and give evidence again 
him.“ See title Adwerti/ement. 

But ſtill theſe amendments proved ineffeQtual and not 
being found to apply immediately to perſons receiving 
ſtolen lead, iron, copper, braſs, bell-metal, or folder, taken 
from buildings, or from ſhips, veſſels, wharfs, or quays: It 
was enatted by far. 29 Geo. 2. c. 30, that the Receivers 
of ſuch articles, knowing the ſame to be ſtolen, or who ſhall 
privately purchaſe theſe reſpective metals, by ſuffering 
any door, window, or ſhutter to be left open between /ar- 
ſetting and /ur riſing, or ſhall buy or receive any of the 
ſaid metals in a clandeſtine manner, ſhall, on conviction, 
be tranſported for fourteen years; although the principal 
felon has not been apprehended or puniſhed.” 5 1. 

The ſame ſtatute empowers one Juſtice to grant a 
warrant to ſearch in the day-time for ſuch metals ſuſ- 
pected to be ſtolen, as by the oath of one witneſs may 
appear to be depoſited or concealed in any houſe or place; 
and if goods are found, the ſtatute empowers two j uſtices 
to adjudge the perſon having the cuſtody of the ſame, 
guilty of a miſdemeanor, if he does not produce the party 
from whom he purchaſed, or give a ſatisſactory account 
how they came into his poſſeſſion ; and the offender Gall 
forfeit 40s. for the firſt offence : 4/, for the ſecond: and 
6/, for every ſubſequent offence. 55 2, 6. 

This ſtatute alio empowers officers of juſtice (and 
watchmen while on duty) to apprehend all perſons ſuſ- 
pected of conveying any ſtolen metals, as already de- 
{cribed, after ſun- ſet or before ſun-rife ; and if ſuch per- 
ſons cannot give a good account of the manner by which 
they were obtained, two Magiſtrates are in like manner 
authoriſed to adjudge them guilty of 2 miſdemeanor, and 
they to forfeit 40s. Cc. F 3, 6. 

The perſons alſo to whom ſuch articles are offered for 
ſale, or to be pawned, where there is reaſonable ground 
to ſuppoſe they were flolen, are empowered to appre- 
hend and ſecure the parties, and che materials, to be 
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dealt with according to Law. And if it ſhall appear, 
even on the evidene of the thief, corroborated by other 
teſtimony, that there was cauſe to ſuſpect the goods 
were ſtolen, and that the perſon, to whom they were of- 
fered, did not do his duty ia apprehending the perſon 
offering the ſame, he ſhall be adjudged guilty of a miſ- 
demeanor, and forfeit 205. fer the firſt offence : 40s. for 
the ſecond: and 4/. for every offerce ſubſequent. F 5. 
And ſo anxious has the Legiſlature been to ſuppreſs the 
evil of ſtealing and receiving metals, that 5 8, of the ſaid 
flat. 29 Geo. 2. c. 30, entidles the actual thief to a par- 
don, on the diſcovery and conviction of two or more of 
the Receivers: And 8 , ſcreens from proſecution any 
perſon ſtealing ſuch metals, whe ſhall diſcover the Re- 
ceiver to waom the ſame were delivered, ſo as a con- 
viction might follow. 


Under theſe fats. 3 4 FV. M.c.g: 5 Am. c. 31: 


29 Geo. 2. c. zo, the proſecutor has two methods in his 
choice; either to puniih the Receivers for the miſde. 
meanor, immediately, before the thief is taken; or to wait 
till the felon is convicted, and then puniſh them as acceſ- 
ſaries to the ſelony. But it is provided by the ſtatutes, 
that he ſhall only make uſe of one, and not both, of theſe 
methods of puniſhment. Fofter 374. 

By Hat. 30 Gee. 2. c. 24, It ſhall be lawful for any 
pawnbroker, or any other dealer, their ſervants, or 
agents, to whom any goods ſhall be offered to be 
pawned, exchanged, or fold, which ſhall be ſuſpected 
to be ftolen, to ſeize and detain the perions offering the 
ſeme, for the purpoſe of being examined by a Jultice; 
who is empowered, if he ſees any grounds to appre- 


hend that the goods have been illegally obtained, to com- 


mit the perſons offering the ſame, to priſon, for a pe- 
nod not exceeding fix days; and if on the further exa- 
mination, the Juftice ſhall be ſatisfied that the goods 
were ſtolen, he ſhall commit the offender to prifon, to 
be dealt with according to Law; and although it may 
afterwards appear that the goods in queſtion were fairly 
obtained, yet the parties who ſeized the ſuppoſed of- 
fender ſhall be indemniſied. 

It has been determined, that money and bank-notes 


gare not goods within the meaning of theſe ſtatutes, 


Leach 208, 368. Upon the trial of the Receiver, the prin- 
cipal felon may be admitted a witneſs. Leach 325. 

It is well obſerved, by the ingenious author of the 
Treatiſe on the Police of the Metropolis, that it would have 
been uſeful if the principles of the firſt of theſe flatutes 
had extended to every kind of goods and chattels, 
borſes, cattle, meney, and bank notes, as well as to the 
metals therein deſcribed ; but it is to be lamented, that 
the ſyſtem has not been to look at great features of 
abuſe in zhe groſs, ſo as to meet every exiting preſſure 
at once; and therefore another partial ſtatute was made, 
2 Geo. 3. r. 28, extending the proviſions of fat. 29 
Geo 2. c 30, to goods, ſtores, or materials taken from 
{tips in the River Thames; by enacting, “that all per- 
fons purchaſing ſuch goods, knowing them to be ſtolen, 
or receiving the ſame in a concealed or clandeſtine man- 


ner, between ſun - ſetting and ſun-rifing, ſhall be tranſ. | 


ported for fourteen years, although the principal felon 
be not convicted but, by the wording of this act, it is 
douhtſul if it applies to receiving ſtolen goods from veſ- 


ſels not afloat in the River, 


The next ſtatute applicable to the Receivers of ſtolen 
goods, is Has. 10 Geo. 3. 4 48; whereby it is enacted, 


* 


| 


that the Buyers and Receivers of jewels, gold, (yer, 
plate, or watches, knowing the ſame to be ſtolen, where 


ſuch ſtealing was accompanied by a burglary or highway 
robbery, may be tried, as well before as after the prin. 
cipal felon is convicted; and whether he be in or out of 
cuſlody; and if fouud guilty, ſhall be tranſported for 
tourteen years.“ 

Eleven years after the paſſing of the above-men. 
tioned ſtature, the Legiſlature, appearing to be im. 
preſſed with the great extent of the depredatious com. 


mitted by perſons dealing peruter pots, and defirous of 


puniſulngithe Receivers, the far. 21 Geo. 3. c 69, was 
pafted ; which enacts, „that any perſon who ſhall buy or 
receive any peter pct or other veffel, or any pewtcr in. 


any form or ſhape whatſoever, knowing the fame to be 


Rolen, or who ſhall privately buy or receive ſtolen pew— 
ter in a clandeſtine manner, between ſun-ſetting ard 
ſun-riſing, ſhall, on conviction, be tranſported for ſeven 
years, or detaincd in the Houſe of Correction, at hard 
labour, for a term not exceeding three years, nor les 
than one year, and may be whipped not more than three 
times; although the principal felon has not been con- 
victed.“ 

In the following Seſſion of Parliament, the ar. 22 

GC 3. c. 58, (laid to have been framed by an able and 
experienced Lawyer and Magiſtrate, Mr. Serjeant -Adair, 
then Recorder of London,) removed many of the imper- 
fections of former ſtatutes, and particularly that which 
reſpected Petty Larceny ; by enacting, That where any 
goods (except lead, iron, copper, braſs, bell-metal, ty 
folder, the Receivers of which, it has been already Hated, 
are puniſpable, under ſlat. 29 Geo. 2. c 30, by tranſpore- 
ation for fourteen years,) have been ſtolen, whether the 
offence amount to Grand Larceny, or ſome greater of- 
fence, or to Petty Larceny only; (except where the gf. 
Sender has been convicted of Grand Larceny, or jcme 
greater offence ; when the Receiver muſt be proſecuted as an 
acceſſary to the felony; and under ſtat. 14 Geo 1. c. 11, 
already noticed, may be tranſported for fourteen years ;) every 
perſon who hall buy or receive the ſame, knowing 
them to be ſtolen, ſhall be guilty of a miſdemeanor,. 
and puniſhed by fine, impriſonment, or whipping, as. 
the Quarter Seſſions who are empowered to try ſuch of. 
fender, or any other Court, before whom he ſhall be 
tried, mall think fit, although the principal be not con- 
victed; and if the felony amounts to Grand Larceny, 
or ſome greater offence, and the perſon committing ſuch 
felony has not been before convicted, ſuch offender ſ14ll 
be exempted from being puniſhed as acceſſary, if the 
principal ſhall be afterwards convicted.“ 5 1. 

This ſtatute alſo empowers one Juſtice to grant a 
warrant to ſearch for ſtolen, goods in the day-time, on 
oath being made, that there are juſt grounds of ſuſpi- 
cion ; and the perſon concealing the ſaid goods, oi in 
whoſe cuitody they are found, ſhall, in like manner, be 
guilty of a miſdemeanor, and puniſhed in the manner 
before mentioned, 5 2. : 


The fame ſtatute extended the powers granted by 


former acts relative to metals, to any other kind of 
goods, by authorifing peace-ofticers (and alſo watchmen 
while on duty) to apprehend all perſons ſuſpected of 
carrying ſtolen goods after ſun-ſetting and before 
ſan-rifing, who ſhall, on conviction, be adjudged guilty 
of a miſdemeaner, and impriſoned, not exceeding fix, 
nor leſs than three months. F 3. 
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Power is alſo given by this act to any perſon to whom 
goods ſuſpected to be ſtolen, ſhall be offered to be ſold 
or pawned, to apprehend the perſon offering the ſame, 
48d to carry him before a Juſtice, 

And as an encour2gement to young thieves to diſ- 
cover the Receivers, the ſame act provides, That if 
any perſon or perſons, being out of cuſtody, or in cuſtody, 
jf under the age of fifteen years, upon any charge of fe- 
Yony within benehr of clergy, ſhall have commuted any 
felony, and ſhall diſcover two Receivers, ſo as that they 
Tall be convicted, ſuch diſcoverer ſhall have pardon for 
all felonies by him committed before ſuch diſcovery.” 

When the fat. 3 & 4 M. & M. c. 9, had made the 
Receiver of ſtolen goods an acceſſary after the fact, his 
puniſhment in the caſe of Grand Larceny was the ſame 
as that of the principal, v/z. burning in the hand, and 
impriſonment not exceeding a year. By Fat. 4 Goo. 1. 
5. 11, the puniſhment of the principal might be changed, 
at the diſcretion of the Court, into tranſportation for 
feven years; but it ſeems to be underſtood, that the 
claule reſpecting the Receiver is peremptory, and that 
the Court is obliged to ſentence him to tranſport- 
ation for fourteen years. Foſt. 73. The words of the 
ſtatute, however, it has been remarked, are, that it all 
ard may be lawful for the Court to order Receivers to be 
tranſported for fourteen years; which ſeem to leave it 
{till to the diſcretion of the Judge, whether he will inflict 
this, or the former puniſhment of burning in the hand, 
upon the offender. 4 Comm. c. 10, in n. 

Receiver, Annexed to other words, as Receiver 
of rents, ſignifies an officer belonging to the King, or 
other perſonage. Crompt. Turijd. 18. See Account. 

RECEIVER OF THE FIN ESN] An officer who re- 
ceives the money of all ſuch as compound with the King, 


on original writs ſued out of Chancery. We. Symb, 


far. 2. ſccb. 106: Stat. 1 Ed. 4. c. 1. 

REeceivtr-GENERAL of The Dvucny or Lax- 
CASTER ;3 An Officer of the Duchy Court, who collects 
all the revenues, fines, forfeitures, and aſſeſiments, with- 
in the Duchy, or what is there to be received, ariſing 
from the profits of the Duchy Lands, c. Stat. 39 E. c. 

RECEIVER oF The KinG's Rents AvD 
TexTHs; What he ſhall take for acquittances, ſee 
flat. 33 H. 8. c. 39, F 65. 

How the King's Keceivers and Collectors ſhall be 
charged. See flat. 34 & 35 A. 8. c. 2. 

Officers accountant to the Crown ſhall find ſureties, 
and make their accounts duly. Szaz. 7 Ed 6. c. 1. 

Receivers to pay 12/, fer cent. in cafe they neglect to 
account for two months. 20 Car. 2. c. 2, 

The Treaſury empowered to make ailowances to Re- 
ccivers. Stats. 3 G. 1.c. 4. 55:7 C. 1. fl. 1. c. 20. 4 36. 

See flat. 25 Ces. 3. c. 35, enabling the Court of Ex- 
hequer to ſell the eſtate of a debtor to the Crown; and 
to apply the ſame in liquidation of the King's demand, 
under an extent, or diem clauſit extremun. 


RECITAL, Recizatio.] Is the rehearſal or making 
mention, in a deed or writing, of ſomething which has 
been done before. 1 Lill. Abr. 410, 

A Recital is not concluſive, becauſe it is no direct afirm- 
ation; otherwiſe, by feigned Recitals in a true deed, men 
might make what titles they pleaſed, fince falſe Recitals 
are not puniſhable, Co, Litt. 35 2: 2 Lev. 198, 
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If a perſon by deed of aſſignment recite that he is pof- 
ſeſfed of an intereſt in certain lands, and aſſign it over by 
the deed, and become bound by bond to perform all the 
agreements in the deed; if he is not poſited of ſuch 
intereſt, the condition 15 broken ; ard though a Recital 
of itſelf is nothing, yet, being joined and corfidered with 
the reſt of the deed, it is material. 1 Leen. 112. A Re- 
cital, that before the indenture the parties were agreed 
to do ſuch a thing, is a covenant; and the deed itſelf 
confirms it. 3 Kev. 466. 

The Recital of one leaſe in another, is not a ſuſficient 
proof that there was ſuch a leaſe as is recited Vaugh 74. 
But the Recital of a leaſe in a deed of releaſe, is good 
evidence of a leaſe againſt the releiſor, and thoſe who 


| claim under him, Mod. Ca. 44. 


Ane reverſtonary leaſe ſhall commence ſrom the de- 
livery, where an old leaſe is recited, and there is none, 
Sc. Dyer 93: 6 Rep. 36. 

A. recites that he hath nothing in ſuch lands, and in 
truth he hath an eſtate there, ard makes a leaſe to B. 
for years: the Recital is void, and the leaſe good. Jerk. 
Cent. 255. In this caſe, if the Recital were true, the leaſe 
would not bind. See title Deeds. 


RECOGNITION, Recegnitio.] An acknowledgment : 
it is the title of the firſt chapter of the fat. 1 Jac. 1. 
whereby the Parliament acknowledged the Crown of 
England, on the death of Queen Elizabeth, rightfuliy to 
have deſcended to King Fames. 

RECOGNITIONE ADNULLANDA per Vim et 
Duriticm facta, A Writ to the Juſtices of C. B. for ſend- 
ing a record touching a Recognizance, which the Recog- 
nizor ſupgeſts was acknowledged by force and dureys 3 
that, if it ſo appear, the Recognizance may be diſan- 
nulled. Reg. Orig. 183. 

RECOGNITORS, Recogniteres.] The Jury impa- 
nelled on an Aﬀile ; ſo called, becauſe they acknow- 
ledge a diſſeſin by their verdict. Brag. /ib, 5. See titles 
Ae; Fury. 

RECOGNIZANCE, Fr. Receno;ſance ; Lat. Recege 
nitio; Obligatic. ] An Obligation of Record, which a man 
enters into, before ſome Court of Record, or Magiſtrate 
duly authoriſed, with condition to do ſome particular act; 
as to appear at the Aſſiſes, to keep the peace, to pay a 
debt, or the like. It is, in moſt reſpe&s, like another 
bond 3 the difference being chiefly this ; that the bond 
is the creation of a freſh debt, or Obligation de owe; the 
Recognizance is an acknowledgment of a. former debt 
upon record; the ſorm whereot is, “ That A. B. doth 
acknowledge to owe to our Lord the King, to the plaintiff, 
to C. D. or the like, the ſum of 10/4 with condition 16 
be void on performance of the thing ſtipulated; in which 
caſe the King, the plaintiff, C. D. &c. is called the Cog- 
mizee, is cui cagneſcitur; as he that enters into the Recog- 
nizance is called the Cogaizor, is gui copnoſeit. I his be- 
ing either certified to, or taken by, the officer of ſome 
Court, 15 witnefſed only by the record of that Court, and 
not by the party 's ſeal : fo that ĩt is not, in ſtriR propriety ; 
a deed, though the effects of it are greater than a common 
Obligation, being allowed a priority in point of payment, 
and binding the lands of the Cognizor from the time 
of enrolment on record, Stat 29 Car. 2. c. 3. See po, 

As to Recognizances of a private kind, in nature of a 
Statute-Staple, by virtue of fat. 23 U. g. c. 6, and which 

4B 2 are 


— 


5s . 
r 


to far. 23 H. 8. c. 6, is called an extent; and 


R ECOGNITIZANCk. 


are a charge on real eſtate, the following obſervations 
will ſerve at preſent: and ſee further, title S atute-Staple. 
For debt, or bail, they are taken or acknowledged be- 


fore the Judges, a Maſter in Chancery, e. See title 


Bail. And to appear at the Aſſiſes, or Seſſions, they may 
be taken by juſtices of Peace; which Recognizances are 
to be returned by the Juſtices to the Seſſions, or an in- 
formation lies againſt them. 2 Lil. Abr. 417. See Fuſtices. 

By the ſtatute, 23 H. 8. c. 6, the Chief Juſtices of the 


King's Bench and Common Pleas in term time, or, in 
their abſence out of term, the Mayor of the Staple at 


He/?minfter, and the Recorder of London, jointly, have 
power to take Recognizances for the payment of debts, 
in this form, Nowerint uniwerſi fer prafentes Nos A. B. 
Sc. D. teneri & firmiter ebligari E. F. in centum libris, 
&c. They are to be ſealed with the ſeal of the Cognizor, 
and of the King appointed for that purpoſe, and the ſeal 


of one of the Chief Juſtices, Sc. And the Recognizees, 
their executors and adminiſtrators, have the like proceſs 


and execution againſt the Recognizors, as on Obligations 


of Statute-Staple. 2 /x/t. 678. 


The execution on a Recognizance or ſtatute, purſuant 

the body 
of the Cognizor, (if a layman,) and all his lands, &c. 
into whoſe hands ſoever they come, are liable to the ex- 
tent; goods (not of other perſons in his poſſeſſion) and 
chattels, as leaſes for years, cattle, &c. which are in his 


own hands, and not ſold bona fide, and for valuable con- 


ſideration, are alſo ſubject to the extent. 3 Rep. 13. 

But the land is not the debtor, but the body; and 
land is liable only in reſpe& that it was in the hands of 
the Cognizor at the time of the acknowledgment of the 
Recognizance, or after ; and the perſon is charged, but 
the lands chargeable only. Plowd. 72. 

Lands held in tail are chargeable only during life, 
and do not affect the iſſue in tail; unleſs a recovery be 
paſſed, when it is as ſee ſimple land: Copyhold lands are 


ſubject to the extent, only during the life of the Cognizor. 


The lands a man hath in right of his wife, ſhall be 
chargeable, only during the lives of huſband and wife to- 
gether; and lands which the Cognizor hath in joint-te- 
nancy with another, are liable to execution during the 
life of the Cognizor, and no longer ; for after his death, if 
no execution was ſued in his life, the ſurviving joint-tenant 
ſhall have all ; but if the Cognizor ſurvive, all is liable, 
2 Inſt. 673. | 

If two or more join in the Recognizance, &c. the 
lands of all ought equally to be charged : and where a 
Cognizor, after he hath entered into a Recognizance or 
ſtatute, conveys his lands to divers perſons, and the Cog- 
nizee ſues execution on the lands of ſome of them, and 
not all ; in this caſe he or they, whoſe lands are taken in 
execution, may, by auditã quereld or ſcire facias, have con- 
tribution from the reſt, and have all the lands equally and 


proportionably extended. But the Cognizor, or his heirs, 


when he ſells part of his lands, and keeps the remainder, 


ſhall not have any contribution from a purchaſer, if his | 


land is put in execution. 3 Rep. 14: Plowd. 72. 
If there be a Recognizance, and after a ſtatute en- 


| tered into by one man to two others; his lands may be 
extended pro rata, and ſo taken in execution. Yelv. 12. 
This kind of Recognizance may be uſed for payment 


of debts; or to ſtrengthen other aſſurance. Nod 288. 
$ | | 
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If a Recognizance is to pay 100!. at five ſeveral day,, 
viz. 2Cl, on each day, immediately after the firſt failure 
of payment, the Cognizee may have execution by eit 
on the Recognizance for the 20/. and ſhall not Ray till 
the laſt day of payment is paſt, for this is in nature of ſe. 
veral judgments. Co List. 292: 2 Ia. 395, 471. When 
no time is limited in a ſtatute or Recognizance for pay. 
ment of the money, it is due preſently. See title Bond. 


A Recognizance for money lent, though it is not 2 
perfect record till entered on the roll; yet, when en. 


| tered, it is a Recognizance from the firlt acknowledp. 


ment, and binds perſons and lands from that time. Hab. 
199. By /tat. 29 Car. 2. c. 3, no Recognizance ſhall 
bind lands in the hands of purchaſers for valuable con. 
ſideration, but from the time of enrolment ; which is to 
be ſet down in the margin of the roll: and Recogni— 
zances, Cc. in the counties of Tork and Middle/;-, 
ſhall not bind lands, unleſs regiſtered, purſuant to „ars. 
2 Ann. c. 4: 5 Ann. c. 18: 6Ann. c. 35: 7 Am. c. 20. See tit. 
Regiſtry of Deeds. The Clerk of the Recognizances is to 
keep three ſeveral rolls of the entering Recognizances 
taken by the Chief Juſtices, &c, and the perſons before 
whom the Recognizances are taken; and the parties ac- 
knowledging, are to ſign their names to the roll, as 
well as to the Recognizance. Stat. 8 Ges. 1. c. 25. 


To make a good Recognizance or obligation of record, 
the form preſcribed mult be purſued ; therefore they 


{ may not be acknowledged before any others, beſides the 


perſons appointed by the ſtatutes; and the ſubſtantial 
forms of the ſtatute are to be obſerved herein. But a 
Recognizance may be taken by the Judges in any part 
of England. Dyer 221: Hcb. 195. 


Recognizances and ſtatutes are like judgments ; and 
the Cognizee ſhall have the ſame things in execution, as 
after judgment. The body of the Cognizor himſelf, but 
not of his heir, or executor, {9c. may be taken, though 
there be lands, goods, and chattels to ſatisfy the debt: and 
if a Cognizor is taken by the Sheriff, and he let him go; 
yet his lands and goods are liable. 12 Rep. 1, 2: Plonud. 
62: 1 And. 273. 


By Recognizances of debt, and bail, the body and 


lands are bound; though ſome opinions are, that the 
lands of bail are bound from the time of Recognizance 
entered into; and ſome that they are not bound but 
from the recovery of the judgment againſt the principal. 
2 Leon. 84: Cro. Fac. 272, 449. See title Bail. 


In B. R. all Recognizances are entered as taken in 
Court; but in C. B. they enter them ſpecially where 
taken, and their Recognizances bind from the caption ; 
but thoſe in B. R. from the time of entry; in C. B. a 
ſcire facias may be brought on their Recognizances 
either in London or Midaleſex; on thoſe in B. R. in the 
county of Midalęſex only. 2 Salk. 659. 


A Recognizance of bail in C. B. is entered ſpecially ; 
the bail are bound to pay a certain ſum of money, if the 
party condemned doth not pay the condemnation, or 
render his body to priſon : ar in B. R. Recognizances 
are entered generally; that if the party be condemned 
in the ſuit or action, he ſhall render his body to priſon, 
or pay the condemnation-money, or the bail ſhall do it 
for him. 2 Lil. Ar. 417. See title Bail, - 
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RECOGNIZ ANC. 


tt was formerly a queſtion, whether a ca. /a, would lie 
on. a Recognizance taken in Chancery; but adjudged, | 
that immediately after the Recognizance is acknow- 
jedged, it is a judgment on record; and then by Paz. 
25 Ed. 3. c. 17. a ca. ſa. will lie, it being a debt on re- 
cord. 2 Bulſt. 62. 
lf a Recognizance be made before a Maſter in Chan- 
cery, for a debt, or to perform an order or decree of the 
Court; if the condition be not performed, an extent ſhall 
illue; or a ire /acias is the proper proceſs, for the Re 
cognizor to ſhew what he can ſay, why execution ſhould 
not be had againſt him; upon which, and a ſcire facias or 
two eilt returned, and judpment thereupon, the proper 
execution is an elegit, & c. Cro. Fac. 3. 

Where a man is bound by Recognizance in Chancery, 
and the Cognizor hath certain indentures of defcaſance ; 
if the Recognizee will ſue execution on the Recognizance, 
the Recognizor may come into Chancery, and ſhew the 
indentures of defeaſance, and that he is ready to per- 
form them; and thereon he ſhall have a /cire facias againſt 
the Recognizee, returnable at a certain day; and in the 
ſame writ, he ſhall have a /zper/edeas to the Sheriff not 
to make execution in the mean time. New Nat. Br. 589. 

If a perſon is bound in a Necognizance in Chancery, 
or other Court ot Record, a. 2\irrwards the Recognizee 
dieth; his executors m. ſue torth an elegit, to have 
execuuin of the lauds of the Recognizor ; and it the She 
riff retury that the Recognizor is dead, then a ſpecial 
ſcire facias thal! go againk the heir of the Recog 
nizor, and thoſe who are tenants of the lands which he 
had at the day of the Recognizance entered into. Nezw 

at. Br. 590. 

One of the beſt ſecurities we have for a debt is the 
Recognizance in Chancery, acknowledged before a 
Matter of chat Court; which is to be bend by fuch 
Matter, ard afte: wards enrolled : and the King may, by 
his co.nmiflion, give authority to one to receive a Re- 
cognizance of another man, and to return the tame into 
Chancery; and on ſuch a Recognizanc”, if the Recog- 
mzor do not pay thedebt at the day, the Recognizee ſhall 
have ar elegit on the Coguizance ſo taken, as if it were 
taken in the Chancery. New Nat. Br. 589. 

In cafe lands are mortgaged, withovt giving notige of 


— — 


a pas eee formerly had, if the Recognizance be | 


not paid off and vacated in fix months, the mortgagor 
mall forfeit his equity of redemption, Cc. Stat. 4 & 5 
V. & M. c. 16. See title Mortgage III. 

When a ſtatute has been thewn in Court, and the plea | 
diſcontinued, the Conuſee, on a reſummons, may have 
execution without producing it again. Sat. 5 H. 4. c. 12. 

On a ſcire facias to defeat a Recogoizance, the Conu- 
for ſhall find ſurety to the party, as well as to the King. 
Sat. 11 H. 6. c.10. 

Recognizances for keeping the peace ſhall be re- 
turned to the deſſions. Stat. 3 H. 7. c. 1. 

Recognizances for debt may be taken be ſore the chief 
Juſtices, &c. 23 H. 8 c. 6. 


See further, titles Statute Merchant; Statate-ftaple; 
Surety of the Peace; and 18 Vin. Abr. 163—170. 


Rr coc xIZEE, He towhom one is bound in a Recog- 
mzance, mentioned in fat. 11 H. 6. c. 10. 


Recocx1zor, He who enters into the Recognizance. 


RECORD. 
RECORD, Recordum, from the Lat. Recerdari, to re- 


member.] A Memorial or Remembrance; An authentic 
Teſtimony in writing, contained in rolls of parchment, 
and preſerved in a Court of Record, Britton, c. 27. In 
theſe rolls are contained the judgment of the Court on 
each caſe, and all the proceedings previous thereto ; caro · 
fully regiſtered, and preſerved in public repoſitories, ſet 
apart for that purpoſe. 'The term Record is applied to 
ſuch proceedings of ſuperior Courts only, and does not 
extend to the rolls of inferior Courts ; the regiſtries of 
proceedings whereof are not properly called Records. 
Co. Litt, 260: See title Courts. 

All Courts of Record are the King's Courts in right 
of his Crown and roval dignity : and therefore no other 
Court hath authority to fine or impriſon. A Court not 
of Record, is the Court of a private man; whom the 
Law will not intruſt with any diſcretionary power over 
the fortune or liberty of his fellow-ſubje&s. Such ae 
the Courts- Barons incident to every manor, and other 
inferior juriſdictions ; where the proceedings ere not en- 
rolled or recorded : but as well their exiſtence, as the 
truth of the matter contained therein, ſhall, if diſputed, 
be tried and determined by a Jury. 3 Comm. c. 3. P. 24. 

There are three kinds of Records, wiz. A judicial Re- 
cord, as an attainder, c. a miniſterial Record on oath, be- 
ing an office or inquiſition found ; and a Record made by 
conveyance and conſent, as a Fine, Recovery, or a Deed in- 
rolled. 4 Rep. 54. But it has been held, that a deed in- 
rolled, or a decree in Cnancery inrolled, are not Record;, 
but a deed and a decree recorded; and there is a differ. 
ence between a Record and a thing recorded. 2 Lil. 421. 

Records, being the rolls or memorials of the Judges, 
import in themſelves ſuch incontrollable verity, that they 
admit of no proof or averment to the contrary, inſomuch 
that they are to be tried only by themſelves; for other- 
wife there would be no end of controverſies ; but during 
the term wherein any judicial act is done, the roll is 
alterable in that term, as the Judges ſhall direct; whenthe 
term is paſt, then the Record admitteth of no alteration, 
or proof that it is falſe in any inſtance. Co. Lit. 260: 
4 Rep. 52. 

Matter of Record is to be proved by the Record itſelf, 
and not by evidence, becauſe no iſſue can be joined on it 
to be tried by a Jury like matters of fat; and the cre- 
dit of a Record is greater than the teſtimony of witneſſes. 
21 Car. B. R. Though where matter of Record is mixed 
with matter of fact, it ſhall be tried by Jury. Heb. 124. 

A man cannot regularly aver againlt a Record; yet a 
Jury ſhall not be eſtopped by a Record to find the truth 
of the fact: And it was adjudged, that on evidence, it 
is at the diſcretion of the Court to permit any matter to 
be ſhewn to prove 2 Record. 1 Vent. 362: Allen 18. 

A Record may be contradictory in appearance, and 
yet be good: Aid though it hath appareat falſehood in 
it, it is not to be denied; but a Record may in ſome caſes 
be avoided by matter in ſa&t, S:yle's Reg. 281: Co. Lit.: 
Cro. Car. 329: Hutt. 20. 

Ihe Judges cannot judge of a Record given in evi- 
dence, if the Record be not exemphfied under ſeal : 
Put a Jury may find a Record although it-be nor fo, if 
they have a copy proved to them, or other matter given 
in evidence ſufficient to induce them to believe that there 


* 


was ſuch a Record. 2 Lidl. Abr. 421; See e, Tria! 
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RECORD. 


Judges may reform defects in any Record, or Proceſs, 
or variance between Records, Sc. And a Record exem- 
plitied or inrolled may be amended for variation from the 
e:emplification. Stat. 8 H. G. cc. 12, 15. See Amendment, 


If the tranſcript of a Record be falſe, the Court of B. R. 
will, on motion, order a Certiorari to an inferior Court, 
to certify how the Record is below; and if it be on a writ 
of error on a judgment of the Common Pleas, they will 
grant a rule to bring the Record out of C. B. into this 
Court, and then order the tranſcript to be amended in 
Court, according to the roll in C. B. Anda Record 
cannot be amended without a rule of the Court, grounded 
on motion. 2 Lill. Abr. 421, 2. 

Where a Record is ſo draws, that the words may re- 
ceive a double conſtruction, one to make the Record good, 
and another to make it erroneous, the Court will inter- 
pret the words that way which will make the Record 
good, as being molt for the advancement of juſtice: So 
if a letter of a word in a Record be doubtful, that it may 
be taken for one letter or another, the Court will con- 
- ftrue it to be that letter which is for upholding the Re- 


cord. See Co. Elix. 161: Cro Fac. 119, 153, 244, Sc. 


The Court will not ſupply a blank left in a Record, to 
make it perfect, when before it was defective; as this 
would be to make a Record, which is not the office of 
the Court to do, but to judge of them. 2 Lil Abr. 420. 
If a ſubſequent Record hath any relation to one that 1s 
precedent; in ſuch caſe it muſt appear in pleading, c. 
to be the ſame without any variation. 3 Lytw. goz. 


Records certißed out of inferior Ccurts, on writs of 


error, and the judgments on ſuch Records are to be en- 
tered in B R.; for until then the R-cords are not perfect- 
ed: And if a Record once comes into B. R. by writ of 
error, it never goes out again; but a tranſcript of it may 
go to the Houſe of Lords, on a writ of error there. 
2 Lil. 422. Writ of error removes the Record ; but the 
original is no part of it. Jet. Cent. 154. A Record 
cannot be removed by writ of error, until the judgment 
in that Record is entered : And when and how a Record 
may be removed, and where and how remanded, ſee 
Cr2. Fac. 206: 2 Broxwnl. 145; and this Dict. tit. Error. 

Juſtices of Aſſiſe, Gaol-delivery, Sc. are to ſend all 
their Records and proceſſes determined, to the Exchequer 
at Michaelmas in every year; and the Treaſurer and 
Chamberlains, on fight of the commiſſions of fuck Juſtices, 
are to receive the ſame Records, c. under their ſeals, and 
keep them in the Treaſury. Stat. g Ed. fat. 3.1. c. 5. 

ImBEZzZLING or wvacatirg RECORDS, (or falſifying 
certain other proceedings in a Court of Judicature,) is 
a felonious offence againſt public juſtice. It is enacted 
by fat. 8 H. 6. c. 12, that if any clerk, or other perſon, 
ſhall wilfully take away, withdraw, or avoid, (vacate, ) 
any Record or Proceſs, in the ſuperior Courts of Juſtice 
in Weftminſter-Hall; by reaſon whercof the judgment 
ſhall be reverſed, or not take effect: It ſhall be felony, 


not only in the principal actors, but alſo in their procurers 


and abettors: And this may be tried, either in the 
King's Bench or Common Pleas, by a Jury de medictate, 
half Officers of any of the ſuperior Courts, and the other 
half common Jurors. So by Hat. 21 Zac. 1. c. 26, to 
acknowledge any Fine, Recovery, Deed: inrelled, Statute, 
Rocognizance, Bail, or Judgment, in the name of another 


and ore may not 


RECORD. 


| not privy to the ſame, is felony without cleryy, Thi, 


Law extended only to proceedings ia the Courts them. 
ſelves ; but by Hat. 4 N. & M. c. 4, to perſonate au, 
other as bail before Judges of Aſſiſe, or the Commit. 
ſioners in the country, is alſo felony. See titles Bai 
Fine : Recovery, &c. 

A Record that is raſed, if legible, remains a good Re. 
cord notwithſtanding the raſure; but he who raſed it & 
not to go unpuniſhed for his Fence. And in cafe of + 
raſure in a judgment, done by fraud to hinder exe. 
cution, the Record hath been ordered to be amerded, 
and a ſpecial entry thereof to be made; but thouph the 
Record by this means be made perfect, the offender may 
be indicted for the ſelony. 2 NO. Nep. 81. ; 

TRIAL BY RECORD, ls uſed where a matter of Re. 
cord is pleaded ia any atlion, as a Fine, a Zudgment, or the 
like; and the oppoſite party pleads ve Record, © that 
there 1s no ſuch matter of Record exiſting.”-—Upen this 
iſſue is tendered, and joined in the following form: “ And 
this he prays may be inquired of 4% the Recor! ; and the 
other doth the like.“ And hereupon the party pleadins 
the Record has a day given him to bring it in; and pro- 
clamation 1s made at tae riſing of the Court on that day, for 
him * to bring forth the Record by him in pleading alleg- 
ed, or elſe he ſhall be condemned ;”” and, on his tailcre, 
his antagoniſt ſhall have judgment to recover, by be 
of the Court, according to the circumſtances of the cat. 
The trial of this iſſue is merely by the Record, on the 
principle already ſtated, 

Titles of Nobility, as whether Earl or no Earl, Baron 
or no Baron, {hall be tried by the King's writ or patent 
only, which is matter of Record. 6 Nep. 53, Allo in 
caſe of an alien, whether alien friend or enemy, ſta!l be 
tried by the league or treaty between his Sovereign and 
ours, for every league or treaty is of Record. 9 Rep. 31: 
And, alſo, whether a manor be to be held in ancient 
demeſne, or not, ſhall be tried by the Record of Domes 
in the King's Exchequer. 3 Comm, c. 22. H. 330. See 
title Ancient Demejſre. 

Thus, alſo, upon the plea of a former judgment re. 
covered by the plaintiff againſt the d-ſendant for the 
ſame cauſe of action; or of another aQion depending or. 
the ſame cauſe; or of outlawry ; or of comperuit ad dies 
to a bail-bond ; or of any act of Parliament; or, in ſhort, 
of any other matter of Record, the general replication is 
nul tic] Record; upon which the parties join iſſue, ard 
the truth or falſehood of ſuch iſſue is determined by the 
party producing, or failing to produce, the Record in 
queſtion, on a day given him for that purpoſe, Sællen'! 


Pract. c. 13. 


Where the Record pleaded is the Record of another 
Court, the only way of producing it 1s by ſuing out a 
Certiorari from the Court of Chancery, for the Covurt 
where the Record is to certify the Record: and upon 
the return of the Cetin, but not till then, the Record 


will be fent by mitimns to the Court where it is to be 


produced: and thus a Record of K. B. may be removed 
into C. B. contrary to the general rule, that they are nct 
removable out of that Court. Co. Car. 297: 2 Saund. 344. 

Where Records are pleaded, they mult be ſhewn ; 
lead any Record, if it be not in the 


ſame Court where it remaipech, unleſs he ſhew it under 
the 
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RECORD 


mult be ſpecially pleaded. Bro. c. 20: Cro. Fac. 560: 
5 Rep. 218: 10 Rep. 92: Style 22, Records are to be 
j-aded intire, and not part of them, with an ner alia 
referring to the Record; and fo ſhould a ſpecial ver dict 
find a Record, unleſs a judgment be pleaded, cr the de- 
claration is on A judgment 1a a ſuperior Court, when the 
plaintiff way ſay recuperavit generally ; | but not in an in- 
ferior Cour:, for thee all the proceedings mult be ſet 
forth particu'ariy, Mich. 22 Car. B. R. 

though writs are matter of Record, they need not 
be ſo pleaded. 1 Sa. 1: 1 Lev. 211. : 

As to making up the Record of a cauſe for trial, fee 
titles Pleading ; Record 

RECORDARI FACIAS LOQUELAM ; (frequent: 
ly abbreviated Ke ala.) A Writ directed to the Sheriff 
to remove a cauſe, depend ng in an inferior Ccurt, to the 
King's Bench or Common Pleas; and it is called a Re- 
cordari, becauſe it commands the Sheriff 7e make a Record 
of the plaint and other proceedings in the County -Court, 
and then to ſend up the cauſe, F. N. B. 71: 2 Ist. 339. 

This Writ is in the nature of a Certiorari; on which 
the plaintiff may remove the plaint, from the County- 
Court, without cauſe ; but a defendant cannot remove it 

ithout cauſe ſtewn in the writ, as on a plea of freehold, 
ie. Tf the plaint is in another Court, neither plaintiff nor 
deſendant can remove it without cauſe. Wod”s Inft. 57 2. 

If a plea is diſcontinued in the county, the plaintiff or 
defendant may remove the plaint into the Common Pleas 
or King's Bench by Recorgari, and it thall be good, and 
the plaintiff may declare on the ſame, and the Court hold 
plea thereof, New, Nat. Br. 158. 

'The form of this Writ in the Regiſter is, Er Recordum 
illad habeas, &c. Put in a Recerdari to remove a Re- 
cord out of the Court of ancient demeſne, the writ ſhall 
fay, Logneiam & proceſum, & c. And there is a writ to 
call a Record, Sc. to an higher Court at WYefminſter, 
called Recordo & procaſu mitlendis. Tab. Reg. Orig. By 
the uſual writ Reccrdari, — The Sheriff is commanded, in his 
full Court, to cauſe to be recorded the plaint which is in the 
aid Court between A. aud B. of, Kc. And have that Re. 
cord before the Tujcices at Weſtminſter, the day, &c. under 
the jeals, &. And to the /aid parties appoint the ſame day, 
that they be then there to procced in that plea, as ſhall be 
a, &c. 


we Great Scal of Eugland, if denied: Acts of Record 


RECORDER, Recerdatcr.] A perſon whom the 


Mayor and other Magiſtrates of ary city or town- corpo- 


rate, having juriſdictioa, and the Court of Record within 


their precincts by the King's grant, aſſociate unto them 
for their better direction in matters of juſtice, and pro- 


th 


teedings 5 to Law: therefore he is generally | 


a Counſcllor, or other perſon experienced in the Law. 


The Recorder of London, is one of the ]uſtices of Oyer | 


and Jerminer; and a juſtice of Peace of the Qucrum, for 
putting the Laws in execution for preſervation of the 
Peace and Government of the city: And being the 
mouth of the City, he delivers the ſentences and judg- 
ments of the Courts therein; and alſo certifes and re- 
cords the City-Cuſtoms, Sc. Chart. K. Charles II: Co. 
Lit. 288, He is choſen by the Lord Mayor and Alder- 
men; and attends the buſineſs of the City, on any warn- 
ing by the Lord Mayor, Sc. See titles Lenden; Cuſtems 
of Lenden; Certificate. 
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RECOVERY, 


RrcuPERaT10, from Fr. recouurer, recuperare.)] In a 
general ſenſe, the obtaining any thing by judgment or 
trial of Law. 

"Vhere is a true Recovery ard a eig ned one. 

A true Recovery is an actual or rea! Recovery of any 
thing, or the value thereof, by judgment; as if a man 
ſue tor any land, or other thing moveable or immoveabie, 
and have a verdict or judgment for him. | 

A feigned Recevery is a certain form or courſe ſet down 
by Law to be obſerved, for the better affuring lands or 
tenements: And the effect theteof is to diſcontinue and 
deſtroy eltates-tail, remainders and reverfions, and to ber 
the entails thereof. We, Sym. part. 2. title Recoveries, 3 1, 
See this Dict. title Fine of Lands. 

The power of ſuffering a Common Recovery is a pri- 
vilege inſeparably incident to an eſtate- tail: and cannot be 
reſtrained by condition, limitation, cuſtom, recognizance, 
ſtatute, or covenant. See 1 Burr. 84. But the tenant in 
tail, in order to be entitled to ſuch privilege, muſt be 
ter ant in tail zz p/c/;on, or he muſt have the concurrence 
of the prior frecholder, who claims under the ſame ſet- 
tlement. 2 Barr. 1072. See more fully e; and this 
Dict. title Tas and Fee tail. 

A true Recovery is as well of the value as of the thing: 
Fer example, If 1 buy land of another with warranty, 
which land a third perſon afterwards by ſuit of law re- 
covereth againſt me, 1 have my remedy againſt him 
who ſold it me, to recover in value, that is, to recover 
ſo much in money as the land is worth, or other lands 
of equal value by way of exchange. F. N. B. 134: 
C:xvell. And this rule will be found to pervade the whole 
of the preſent doctrine of Recoveries. : 

A Common Recovery is fo far like a Fine, that it is a 
ſoit or action, either actual or fiftitious: and in it the 
lands are recovered againſt the Tenant of the Freehold; 
which Recovery, being a ſeppoſed adjudication of the 
right, binds all perſons, and veſts a free and abſolute 
fee-fimple in the recoveror. 

Fines and Rectwerics are now conſidered as mere forms 
of Conveyarces, or Common Afurances, the theory and 
original principles of them being little regarded. Sce 
1 iz. Commen Recoveries were invented by the 
Eccleſiaſtics, to elude the ſtatutes of Mertimain; and after- 
wards encouraged by the fineſſe of the Courts of Law in 
12 E. 4, in order to put an end to all fettered inherit- 

ances; and bar not only Z/#aresr-zail, but allo all remain- 
ders and reverſions expectant thereon. See further this 
DiR. titles Mortmain; Tail and Fee-tail, &c. In addi- 
tion to what is ſaid under thoſe titles, and title Fine of 
Landi, the following will ſerve to develope the original 
principle of theſe conveyances. And ſee Crui/eon Reco veries. 


A Recovery, in alarge ſenſe, is a reſtitution to a former 
righc by ſolemn judgment ; at Common Law, judgments, 
whether obtained after a real defence made bythe tenant 
to the writ, or whether pronounced on his default or feint 
plea, had the ſame efficacy to bind the right of the land 
in queſtion ; and from hence men took an opportunity of 
making uſe of the deciſions of the Court to their own. 
advantage, ard to the prejudice of others, who, thoug hi 
in ſome caſes ſtrangers to the action, yet were interefied 
in the land for which it was brought, 2 1. 75, 429. 

For, 
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RECOVERY. 


For, whilſt theſe Recoveries were governed by the 
ſtrict rules of Common Law, particular tenants, as 
tenant in dower, courteſy, in tail after poſſibility of 
iſſue extinct, and for life only, all thoſe who had made 
leaſes for years, and thoſe whoſe wives were entitled to 
dower, often took advantage of them; and by ſelling the 
lands, and ſuffering their purchaſers to recover them, 
thereby defeated the right of thoſe in remainder or re- 
verſion, Sc.; which were incoaveniences ſo great, that 


it was thought neceſſary to provide againſt them by poſi- 


tive laws: Thus the fat. Wetm. 2.13 E. I. c. 3, makes 
proviſion for him in reverſion, againtt the Recoveries 
ſuffered either by the tenant in dower, by the courteſy, 
or in tail aſter poſſibility of iſſue extinct, or for life; and 
by the 4th chapter of this ſtatute, the wife is ſecured as 
to her dower ; and the ſtatute of Gloucefter, 6 Ed. 1.c.11; 
and „ats. 7 Hen. 8 c. 4: 21 Hen. 8. c. 15, have eſta- 
bliſhed the rights of termors, and enabled them to falſify 
ſach Recoverics. See Co. Litt. 104 : Kel. 109: F. N. B. 
468: Plowd. 57 : Dot. & Stud. 45. 

But there is no expreſs proviſion made by any ſtatute 
to preſerve the intereſt of the iſſue in tail, or of him in 
reverſion, againſt a Recovery ſuffered by the donee ; yet 
- it ſeems, that for two hundred years after the making the 
ſtatute De deris, they were protected by that ſtatute ; there- 
fore we find no expreſs reſolution, where ſuch Recovery 
was allowed to bar the iſſue in tail, or thoſe in remaiuder 
or reverſion, till the reigns of Ed. IV. and Hex. VII. 
though in ſome caſes the donee in tail was allowed to 
change the entail, and even to bar it. See 1 Rell. Abr. 
342: Co. Litt. 343: 10 Co. 37: Plowd. 436: 2 Inſt. 335: 
Co. Litt. 374: 4 Leon. 132, 133. 

When theſe Recoveries were eſtabliſhed as a common 
conveyance, and the beſt way of barring the iſſue in tail, 
and thoſe in reverſion or remainder, the tenant for life 
began to apply them once more to the prejudice of thoſe 
who had the inheritance z and though the former ſtatutes 
gave thoſe who had the inheritance a remedy, yet the 
proviſion made by them being tedious and expenſive, it 
was thought proper to make the fat. 32 H. 8. c. 31; 
which declared all ſuch covinous Recoveries againſt the 
particular tenants to be void, in reſpect to him in rever- 
ſion or remainder ; and though the Judges very reaſon- 
ably determined Recoveries againſt that act to be not 
only void, but a forfeiture of the particular eſtate, be- 


cauſe it was a manner of conveyance as much known at 


that time as a fine or feoffment, therefore, by parity of 


reaſon, ought io have the ſame operation, yet that ſta- 


tute did not fully anſwer the end for which it was made. 
Co, Litt. 356, a: 1 Co. 15: FVaughang1. 

For if A. had been tenant for life, and made a leaſe 
for years to B., and B. had made a feoffment in fee, if 
the feoffee had ſuffered a Recovery, and vouched the 
- tenant for life, this was no void Recovery within the ſta- 
tute ; becauſe A. the tenant for life was not ſeiſed at the 
time of the Recovery, for the feoffment of the termor 
was a diſſeiſin to A. and him in reverſion ; and the ſta- 
tute makes Recoveries of tenants for life in poſſeſſion 
ouly void againit them to whom the reverſion then belongs. 
10 Co. 45, a: Co. Lit. 362. 


Yet where tenant for life bargained and ſold his land 


in fee by indenture enrolled, and the bargainee ſuffered 
a Recovery, and vouched the bargainor, this was a void 


for though the bargain and ſale was of the inheritance, 
yet it paſſed only an eſtate for life of the bargainor, &hich 
was the greateſt eſtate he could lawfally paſs, conſe. 
quently the reverſioner was not develted ; therefore the 
bargainee being a legal tenant for life in poſſeſſion, the 
Recovery againft him, though with a voucher of the 
bargainor, was void within that act againſt him in rever. 
ſion, whoſe reverſion was not turned to a right as in the 
former caſe of a diſſeiſin. 1 Co. 15 : 1 Leon. 123. 

But the former defect was cured by at. 14 Elix. c. 8 T 
which repeals the ſaid at. 32 U 8. c. 31, and declare; 
all Recoveries (had by agreemevt of the parties, or /, 
covin) againſt tenant for life, of any lands whereof he 1; 
ſo ſeiſed, or againſt any other with voucher over of hit, 
10 be void, as againit the reve:/fioners and their heirs. 

Theſe ſtatutes made no proviſion tor reverſions or te. 
mainders expec/ant on eſtates- tail; therefore, if there be 
tenant for life, remainder in tail, remainder in fee; and 
tenant for life ſuffers a Recovery, and vouches the re. 
mainder-man 1n tail, who vouches the common vouchee; 


tutes, that the reverſion in fee is actually barred by it; 
for the intended recompence, which the remainder-man 
in tail is to have againſt the common vouchee, is to go 
in ſucceſſion, as the eſtate- tail wou!d have done; and it 
cannot be a covinous Recovery within the act, becauſe 
the remainder-man in tail joined in it, who may at any 
time ſuffer ſuch a Recovery to deſtroy the remainder i: 
fee. 10 Co. 39, 6; 45: Co. Lit. 362. 4: 3 Co. bo. &: 
Cro. Eliz. 562: Moor 690: Cre Eliz. 570. 

Theſe common Recoveries were no ſooner allowed by 
the Judges to bar eſtates- tail, but men began to improve 
them into a common way of conveyance, and to declare 
uſes on them, as on fines and feoffments. Hence it is, 
that the ſtatutes, which provide againſt any alienations 
or diſcontinuances of particular tenants, provide at the 
ſame time againſt their Recoveries; thus far. 11 H. 7. 
c. 20, declares all Recoveries, as well as other diſconti- 
nuances by fine or feoffment of women tenants in tail, of 
the gift of their huſbands, or their anceſtors, to be void; 
ſo, a Recovery apainſt huſband and wife of the inherit- 
ance of the wife, without any voucher, is declared to be 
void within fat. 32 H. g. c. 28; though the ſtatute ſays, 


feoffment by baron and feme is, in ſubſtance, the act of 
the baron only, and ſo within the ſtatute; but a Com- 
mon Recovery ſuffered by a feme covert, where her 
huſband joins with her, is good to bar her and her heirs, 
Doct. and Stud. 5 : Co. Lit. 326, 4: 8 Co. 72: 10 Co. 
43; 2 Inſt. 342: 2 Rol. Abr. 205. See title Baron and 
| Feme; and pot. II: and Cruiſe on Rec. 


I. The Nature of a Common Recovery ; who may . 
fer it ; of what Things it may be ſuffered. 


II. The Ef: of a Recevery. 1. What Eftates and 
Interifts may be barred by a Common Recovery. 
2. Of Jingle and double Voucher, and Tenant 10 
the Precipe. And, 3. Of Derds to lead or di. 
clare the Ujes of @ Recovery; (or Fine). 


III. Of erroneous and void Recoveries ; who may av0:d 


them, and by what Method; and fee Div. I. 


I. iv 


Recovery, and a forſeiture within the far. 3277.8. c. 5; | 


this is ſo far from being a void Recovery within thoſe ita. 
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RECOVERY I. 


1. Is order to explain the nature of a Common Re- 
corery, Blackſtone gives the following account of its 
progrels: Premiſing, that it is in the nature of an action 
at Law, not immediately compromiſed like a Fine, but 
carried on through every regular ſtage of proceeding. 
See 2 Comm. c. 21. 

Let us, in the firſt place, ſuppoſe one David Edward; 
to be tenant of the freehold, and defirous to ſuffer a 
Common Recovery, in order to bar all entails, remain- 
ders, and reverſions, and to convey the ſame in fee- 
ſimple to Francis Golding. To effect this, Golding is to 
briag an action againſt him for the lands; and he 
accordingly ſues out a writ, called a Præcipe quod reddat, 
becauſe thoſe were its initial or moſt operative words, 


when the Law proceedings were in Latin. In this writ 


the demandant Golding alleges, that the defendant £4- 


wards (here called the tenant) has no legal title to the 


land; but that he came into poſſeſſion of it after one 
Hugh Hunt had turned the demandant out of it. The 
ſublequent proceedings are made up into a Record or 
Recovery roll, in which the writ and complaiat of the 
demandant are firit recited: whereupon the tenant ap- 
pears, and calls upon one Jacob Morland, who is ſup- 
poſed, at the original purchaſe, to have warranted the 
title to the tenant; and thereupon he prays, that the 
ſaid Jacob Morland may be called in to defend the title 
which he ſo warranted. This is called the Voucher, wo- 
catio, or calling of Jace Morland to warranty; and 
Morlaud is called the Voucbee. Upon this, Jacob Mor- 
land, the vouchee, appears, is impleaded, and defends 
the title. Whereupon Golding, the demandant, deſires 
leave of the Court to imparl, or confer with the vouchee 
in private; which is (as uſual) allowed him: and ſoon 
afterwards the demandant, Gelaing, raturns to Court, 
but Morland, the vouchee, diſappears, or makes default. 
Whereupon judgment is given for the demandant, Go7z- 
ing, now called the Recoveror, to recover the Jands in 
queſtion againſt the tenant, Edwards, who is now the Re- 
coveree : and Edwards has judgment to recover of Jacob 
M:rland lands of equal value, in recompence for the 
lands fo warranted by him, and now loſt by his default; 
which is agreeable to the ancient doQrine of Warranty. 
See that title. This 1s called the Recompence, or Reco- 
ery in value. But Jacob Morland having no lands of 
his own, being uſually the cryer of the Court, (who, 
from being frequently thus vouched, is called the como» 
vouchee,) it is plain that Eduards has only a nominal re- 
compence, for the lands ſo recovered againſt him by Go/g- 
ing; which lands are now abſolutely veſted in the ſaid 
Recoveror by judgment of Law; and ſeiſin thereof is de- 
tivered by the Sheriff of the county, So that this col- 
loſve Recovery operates merely in the nature of a con- 
veyance in fee-ſimple, from Edward's the tenant in tail, 
to Gelding the purchaſer. 

The Recovery, here deſcribed, is with a fle voucher 
only; but ſometimes it is with doable, trelle, or farther 
voucher, as the exigency of the caſe may require. And 
indeed it is now uſual always to have a Recovery with 
double voucher at the leaſt; by firſt conveying an eſtate 
of freehold to any indifferent perſon, againſt whom the 
pracipe is brought; and then he vouches the tenant in 
tail, who vouches over the common vouchee. For, if a 
Recovery be had immediately againſt tenant in tail, it 


bars only ſuch eſtate in the premiſes of which he is then 


Vor. II, 


— 


| 


actually ſeiſed; whereas, if the Recovery be had againſt 
another perſon, and the tenant in tail be vouched, it 
bars every latent right and intereſt which he may have 
in the lands recovered. Bro. Abr. tit. T aile. 32: Plowd.B, 
If Edzvards-therefore be tenant of the freehold in poſ- 
ſeſſion, and Fohn Barker be tenant in tail in remainder, 
here Edwards doth firſt vouch Barker, and then Barker 
vouches Jacob Morland the common vouchee ; who is 
always the laſt perſon vouched, and always makes de- 
fault: whereby the demandant Golding recovers the land 
againſt the tenant Edwards, and Edwards recovers a 
recompence of equal value againſt Barker the firſt 
vouchee; who recovers the like againſt Mor/and the 
common vouchee, againſt whom ſuch ideal Recovery in 
value is always ultimately awarded. See pop. II. 


This ſuppoſed recompence in valve is the reaſon why 


the iſſue in tail is held to be barred by a Common Reco- 
very. For, if the Recoveree ſhould obtain a recompence 
in lands from the common vouckee, (which there is a 
poſſibility in contemplation of Law, though a very im- 
probable one, of his doing,) theſe lands would ſupply the 


place of thoſe ſo recovered from him by colluſion, and 


would deſcend to the iſſue in tail. Doc. and Stud. b. 10 
Dial. 26. This reaſon will alſo hold with equal force, 
as to -:9/t remainder-men and reverſioners; to whom the 
poſſibility will remain and revert, as a full recompence 
for the realty, which they were otherwiſe entitled to: 
but it will not always hold; and therefore the Judges 
have been even afuti, in inventing other reaſons to 
maintain the authority of Recoveries. And, in particu- 
lar, it hath been ſaid, that, though the eſtate-tail is gone 
from the Recoveree, yet it is not d/trozed, but only tranf- 
ferred ; and ſtill ſubſiſts, and will ever continue to ſubſiſt, 
(by conſtruction of Law,) in the Recoveror, his heirs, and 
aſſigus: and, as the eſtate- tail fo continues to ſubſiſt for 
ever, the remainders or reverſions, expeQant on the de- 
termination of ſuch eſtate- tail, can never take place. 
2 Comm. c. 21. 

To ſuch awkward ſhifts, ſuch ſubtile refinements, and 
ſuch ſtrange realoning, remarks the learned Comment- 
ator, were Our anceſtors obliged to have recourſe, in 
order to get the better of that ttubborn ſtatute De donie. 
The deſign, for which theſe contrivances were ſet on 
foot, was certainly laudable; the unriveting the fetters 
of eſtates-tail. Our modern Courts of Juſtice have 
therefore adopted a more manly way of treating the 
ſubject; by conſidering Common Recoveries in no other 
light, than as the formal mode of conveyance, by which 


. tenant in tail is enabled to aliene his lands. And it has 


therefore been avowed by the Judges, that the true rea- 
ſon of Common Recoveries being bars, is not the re- 
compence in value, though that is the foundation of al- 
molt all the arguments on the ſubject, but that they are 
common conveyances. Sce 2 Lev. 28: Pig. Rec. 11: 
Vin. Abr. Recovery (A): Plowd. 514: Bac. Law 77. 


149: Com. Dig. Eftates (B. 27). 


Since, however, the ill conſequences of fettered irhe- 
ritances are now generally ſeen and allowed, and ef 
courſe the utility and expedience of ſetting them at , 
berty are apparent; it hath oſten been withed, that the 
proceſs of this conveyance was thortened, and rendered 
leſs ſubject to niceties ; by either totally repealing the 
ſtatute De denis, which, perhaps, by reviving the ol4 
doQrine of conditional fees, might give birth to many 
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RECOVERY l. 


litigations: See title Tail and Fee-tail: Or by veſting in 
every tenant in tail of full age the ſame abſolute fee- 
ſimple, at once, which now he may obtain whenever he 
pleaſes, by the colluſive fiction of a Common Recovery; 
though this might poſſibly bear hard upon thoſe in re- 
mainder or reverſion, by abridging the chances they 
would otherwiſe frequently have ; as no Recovery can be 
ſuffered in the intervals between term and term, which 
ſomctimes continue for near five months together : Or, 
laſtly, by empowering the tenant in tail to bar the eſtate- 
tail by a ſolemn deed, to be made in term-time, and en- 
rolled in ſome Court of Record; ſee 1 P. Ws. 91; 
which is liable to neither of the other objections; and is 
warranted not only by the uſage of our American Colo- 
nies, and the deciſions of our own Courts of Juſtice, 
which allow a tenant in tail (without Fine or Recovery) 
to appoint his eſtate to any charitable uſe; (ee title iu] 
but alſo by the precedent of the fat. 21 Fac. 1. c. 19, 
which, in caſe of a bankrupt tenant in tail, empowers 
his Commiſſioners to ſell the eſtate at any time, by deed 
indented and enrolled. See title Bankruprs III. 2. And 
if, in fo national a concern, the emoluments of the Of- 
ficers, concerned in paſſing Recoveries, are thought to be 
worthy attention, thoſe might be provided for in the fees 
to be paid upon each enrolment. 2 Comm. 361. 

Infants are not capable of ſuffering Common Reco- 
veries, on account of their want of underſtanding : al- 
though, if an Infant is permitted to ſuffer a Common 
Recovery in perſon, he muſt, as in the caſe of a Fine, 
and for the ſame reaſon, reverſe it during his mino- 
' Tity ; which mutt be tried by iaſpection of the Judges ; 
Otherwiſe the Recovery will bind him for ever after- 
wards. But if an Infant ſuffers a Common Recovery, in 
which he appears by Attorney, he may reverſe it at any 
time after he has attained his full age; as it may be tried 
by a Jury, whether he was an Infant or not when he ap- 
pointed an Attorney, and which, by Law, an Infant is 
capable of performing. Cruiſe on Rec. 

It was formerly doubted, whether a Common Reco- 
very bound an Infant who appeared by his Guardian : 
and the practice therefore was, when an Infant intended 
to ſuffer a Common Recovery, that he and his Guardian 
ſhould petition the King to grant letters, under the Privy 
Seal to the Judges, of the Court of C. B., directing them 
to permit ſuch Infant to ſuffer a Recovery: But it was 
ſtill in the diſcretion of the Judges to permit the Infant 
to ſuffer it or not, according to the circumſtances of his 
caſe; and if the Judges, upon examination, found it ne- 
ceflary, or that it would be advantageous to the Infant, 
that he ſhould ſafer a Recovery, they then admitted 
perſons of known integrity and fortune to appear as his 
Guardians, and to ſuffer a Recovery for him in Court: 
But theſe tort of Recoveries, ſuffered by Privy S:a, 
are now diſuſed ; and private Acts of Parliament are uni- 
verſally ſubſtituted in their ſtead. Cruiſe on Rec. 

An Infant Truſtee may join in a Common Recovery, 
if he is directed ſo to do by the Court of Chancery. 
Stat. 7 Ann. c. 19. See further, title [nfant V. 

A Recovery, as well as a Fine, by a Feme, covert, is 
god to bar her; becauſe the præcipe in the Recovery an- 
iwyers the writ of covenant in the Fine to bring her into 
Court; where the examination of the Judges deſtroys the 

prelumption of Law, that this is done by the cocrcion of 


her huſband, for then it is preſumed they would have 2, 
fuſed her. 10 Co. 43, 4: 2 Rol. Abr. 395. 

Whenever a huſband and wife appear in the Court of 
C. B. to ſuffer a Common Recovery, the wife is always 
privately examined as to her conſeat. And where a 
Warrant of Attorney is acknowledged before Commiſ. 


 fioners appointed by a writ of dedimus poteſtatem de At. 


tornato faciendo, by a huſband and wife, the Commiſſions 
ers are - poſitively directed by a rule of Court ( 4:/. 14 
Geo. 3.) to examine the wife, ſeparately and apart from 
her huſband, as to her free and voluntary conſent to the 
ſuffering ſuch Recovery. Cruiſe on Rec, 


The King cannot ſuffer a Common Recovery; for if 


he does, he muft be either tenant or vouchee: and, in 
both caſes, the demandant muſt count againſt him, 
which the Law does not allow. Pig. 74: Plowd. 244. 

Idiots, Lunatics, and generally all perſons of Nonſane 
Memory, are diſabled from ſufering Common Recoveries, 
as well as from levying Fines ; though, if an Idiot or Lu- 
natic does ſuffer a Common Recovery, and appears in 
perſon, no averment can afterwards be made that he waz 
an Idiot or Lunatic. Bur, if he appears by Attorney, it 
ſeems that ſuch averment would be admitted upon the 
ſame principle, that an averment of /zfancy may be made 
apainſt a Warrant of Attorney, acknowledged by an In. 
fant, for the purpoſe of ſuffering a Common Recovery ; 
ſince the fact of Idiocy may be tried by a Jury, with a3 
much propriety as the fact of Infancy.” Craiſe on Rec. 

In a celebrated caſe (Hume v. Burton] determined by 
the Houſe of Lords in Ireland, ſince the independence of 
that juriſdiction, the majority of the Judges were of opi- 
nion, that the caption of a Warrant of Attorney, taken 
by the Chief Juſtice of the Court of Common Pleas, 
for the purpoſe of ſuffering a Common Recovery, waz 
not concluſive evidence of the capacity of the perion ac- 


knowledging ſuch Warrant of Attorney, See Cruiſe cn 


Rec. and Appendix to Jol. 2. 

Although no averment of Idiocy or Lunacy can be 
made againſt a Recovery, where the parties appear in 
perſon, yet evidence of weakneſs of underſtanding has 
been admitted, on a trial in ejectmenpt, to invalidate a 
deed to make a tenant to the præcipe tor ſuffering a Re- 
covery, and the Recovery has in that manner been ſet 
aſide. Crui/e-on Rec. See further this Dict. titles Fine of 
Lands IV: Idiot and Lunatics IV. 

As to perions reſtrained by ſtatute from ſuffering 
Common Recoveries, fee ante, the Introduction to the 
preſent title. 

Recoveries, being now ſettled as common aſſurances 
to eftabliſh men in their purchaſes, are very much favour- 
ed by the Judges, and not compared to judgments in 
other real actions or adverſary ſuits. 2 %. 353 : Popy, 
22, 23:-2 Vent. 32. 

If a man be ſeiſed of a reputed manor, wh'«h really 
is no manor, and he ſuffers a Common Recovery of this 


y the name of a manor, this is a good Recovery of the 


lands which conſtituted the reputed manor, though 
ſtrictly ſpeaking there is no manor recovered ; becaule the 


Law ſupports this, as all other conveyarces, according 


to the intention of the parties; for it would be ſevere to 
vacate this conveyance, when the purchaſer recovered 
them by the aſſent of the vendor under ſach a denomi— 
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ation, 2 Rel. Aer. 396: 6 Co. 64: 2 Rol. Rep. 67: 
2 Vert, 32. S. b. See Cro. Elix. 524, 707; and 1 K. 
591, 691. cent. „ 

So, if a Recovery be ſuſfered of a manor with its ap— 
purtenances, lands which have been repmed parcel of 
the manor {hall paſs; for it is but equitable, Ke de- 
luntas Domini welentis rem ſuam in alium transferre rata 
babeatur ; and though the Recovery does not mention 
the lands reputed parcel of the manor, but only the 
manor itſelf, yet this was ſupplied by the indenture; 
which was of the manor, and all lands reputed parcel! 
thereof, and though occupied together but two years, 
1 Sid. 190: 1 Lew. 27: 1 Keb. 591, 691: 2 Med. 38: 
In all the books which report thts caſe, (7hpar v. 
Thyun,) it is ſaid, that as to Sir Nile Finch's cafe, 
(which ſee 6 Co. 33,) all the Judges of England gave 
their opinions under their hands, that the lands in repa- 
tation, belonging to that manor, ſhould not paſs ; but 
that Coke, after he was made Chief Juſlice, got it ad- 
judged otherwiſe, and ſo it hath been held ever ſince; 
and well it was that it was fo adjadged, becaule many 
ſettlements depended thereon, 

If a man having a third part of a manor ſuffers a Re- 
covery of a moiety, this is good to paſs his 1ntereſt in the 
third part; for where the words of a conveyance (which 
a Recovery ts agreed to be) contain more then the grantor 


can convey, it would be an unreaſonable interpretation 


to make this void and entirely uſeleſs, when they are ſuf- 
ficient to convey ſo much as he might lawfully paſs; ſo 
if the Recovery had been in this caſe, of the third part of 
the manor, by the name of the moiety, part and purpart 
of the manor, this had been good for the whole third 
part, and not only for a moiety of the third, Cro. Car, 
109, 110, 

In ejectment a ſpecial verdict found, that there was a 
fari/h of Ribton, and the will of Riôton, but the latter not 
of equal extent with the former; and that J. S. was ſeiſed 
of land in tail in the par, but not in the 47/7; and bar- 
gained and fold the land in the paris of Ribten, with 
covenant to levy a Fine, and ſuffer a Recovery to the uſes 
in the deed ; but the Fine and Recovery were only of the 
lands in Riten; the queſtion was, Whether this Reco- 
very would ſerve for the land in the pariſh of Riker ? 
The Court, in favour of Common Recoveries, extended 
tais Recovery to the lands in the paris of Ribtex; be- 
cauſe the verdict found, that he who ſuttered the Recovery 
had no lands in the v, contequentiy that the Recovery 
muſt be void, if not extended to the pari/5; and though 
pariſhes are not ſo ancient as vills, and therefore till lately 
were never inſerted in writs, yet now they are, and tae 
Law takes notice of them. 2 Vent. 31, 32: 1 Med. 250: 
2 Med. 233: But for this ſee Hut. 105: Cro. Car. 269: 
2 Rel. Abr. 20: Cro. Fac. 120, 574: 1 Med. 206: 
2 Mod. 47: 1 Vent. 143, 170: 1 Mod. 78: 2 Ab. 802, 
821, 848: Oven 60: and 2 Med. 236, which ſeems 
againſt this caſe; but is reconcilable with this diverſity, 
that in thoſe cafes there were lands oa which the Fine 
might operate, ai. the lands in the vi/{ Street, without 
taking in the pariſb of Street to carry the lands in 4d. 
ien, a vill of that pariſh; but here, if thoſe in the pariſh 
mould not paſs, there were no other to paſs. See pe/?. III. 

A Common Recovery in the Common Pleas of Copy- 
hold lands, will not paſs them: though it is ſaid, if lands 
are Cy/lomary Freeholds, and pats by ſurrender in a Borough 
Court, a Recovery in C. B. of ſuch lands will be goo! 


| 


1 Atk. 474; but ſee contra, 2% 603. For the method 
of ſuff ring Recoveries of Copyholds, fee Pig. 100 
Bac, Abr. Cepyhsld (C.) 

Recovery may be ſuffered of a Tryft-efate, by Cefur gue 
{r/?, as effectually as it may of a legal eſtate. 1 f. Vins. 
9:: ꝙ Med. 143: Fearne. 

See further, of what tkings a Recovery may be ſuffered, 
Fin. br. Recovery (S): Wil. 283: Pig. 97. 


II. I. Tus roc and ed of Common Recoveries 
may appear, from what has, been ſaid, & be an abſolute 
bar, rot only of all eſtates tail, but of remainders and rever- 
ſions expectant on the determination of ſuch eſtates. So 
that a tcrant in tail may, by this method of aſſurance, 
convey the lands held in tail to the Recoveror, his heirs 
ard : figns, abſolutely free and diicharged of all conditions 
and limitations in tail, aud of all remainders, reverſions, 
charges, and incumbrances dependent gpon it. But, 
though Common Recovery bars a Contingent remain- 
der, by deftroying the particular precedent eſtate which 
iupported it, yet it does not bar a fpringing uſe, nor an 
E.xecater Deviſe, Pig. 127. And it is a rule, that an 
Executory Dewije cannot be prevented or deſtroyed, by any 
alteration whatioever in the eſtate out of which, or after 
which, it is limited. Fear, zd edit. 306. Sec this Dice, 
titles Zxecutory De viſe; Perperuitzy, If the remainder be 
in abcyarce, a Common Recovery will bar it. 6 Co. 42,4. 
A term limited to commence, on failure of iſſue, 
may alio be barred by a Recovery. 1 Lev. 35. So a 
power appendant, or in groſs, is barrable by a Recovery. 
Pig. 125. But a Recovery will not bar a Mortgage, 
beczuſe that is to be conſidered as a charge upon the 
eſtate, and cannot. be defeated. 2 A4. 591. Tenant in 
tail mortgaged for vears, and died, without ſuffering a 
Recovery, the mortgage was held not good; but if he 
had ſuffered a Recovery afterwards, it would have let in 
the mortgage. 1 77/7. 276. As to the operation of a 
Recovery in general, by letting in all the preceding in- 
cumbrances, and rendering valid all the preceding aQs 
of tenant in tail, ſee Pig. 120. Cruiſe en Rec. 159. And 
as to the mode of guarding agzinit a Recovery's letting 
in the incumbrances of the remainder- man, lee 1 1z/. 
203. C. in u. 

By flat. 34 & 35 Hen. 8. c. 20, no Recovery had 
apain't tenant in tail, of the King's gift, whereof the 
remainder or reverſion is in the King, ſhall bar ſuch eſtate- 
tail, or the remainder or reverſion of the Crown. See 
title Tail and Fee- tail. And by fat. 11 Hen. 7. c 20, no 
woman, after her huſband's death, ſhall ſuffer a Recovery 


of lands ſettled on her by her huſband ; or ſettled on her 


huſbird and her by any of his anceſtors. And by far, 
14 E. c. 8, no tenant for life, of any fort, can ſuffer a 
Recovery, ſo as to bind them in remainder or reverficn. 
For which reaſon, if there be tenant for life, with re- 
main:der in tail, and other remainders over, and the te- 
nant for life is deſirous to ſuffer a valid Recovery; either 
he, or the tenant to the precipe by him made, mult vouch 
the remainder-man 1a tail; otherwile the Recovery is 
void: but it he does vouch ſuch remainder-man, and he 
appears and vouches the common vouchee, it 1s then 
good ; for if a man be vouched and appears, and ſuffers 
the Recovery to be had againſt the tenant to the procipe, 
It i5 as effeQual to ber the eilate- tail, as if he himtelf were 
the Recoveree. Salk. 571. 
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RECOVERY II. r. 


In all Recoveries it is neceſſary that the Recoveree, or 
tenant to the præcipe, as he is uſually called, be actually 
ſeiſed of the freehold, elle the Recovery is void. Pigot 
28, For all actions, to recover the ſeiſin of lands, muſt 
be brought againſt the actual tenant of the freehold, elſe 
the ſuit will loſe its effect; fince the freehold cannot 
be recovered of him who has it not. And, though theſe 
Recoveries are in themſelves fabulous and fictitious, yet 
it is neceſſary that there be acteres fabulæ, properly qua- 
liaed, But the nicety, thought by ſome modern practi- 
tioners to be requiſite in conveying the legal freehold, 
in order to make a good tenant tothe precife, is re moved 
by the proviſions of the far. 14 Geo. 2. c. 20; which 
enacts, with a retroſpect and conformity to the ancient 
rule of law, that, though the legal frechold be veſted in 
leſſees, (tor lite,) yet thoſe who are entitled to the next 
freehold eſtate in remainder or reverſion may make a 
good tenant to the præcipe ; that, though the deed or 
fine which creates ſuch tenant be ſubſequent to the judg- 
ment of Recovery, yet if it be in the ſame term, the Re- 
covery ſhall be valid in law; and that, though the Re- 
covery itſelf do not appear to be entered, or be not re- 
gularly entered, on record, yet the deed to make a te- 
nant to the præcipe, and declare the uſes of the Re- 
covery, ſhall, after a poſſeſſion of twenty years, be ſuffi- 
cient evidence, on behalf of a purchaſer for. valuable 
conſideration, that ſuch Recovery was duly ſuffered. 
2 Comm. c. 21.— And by this act alſo, Common Reco- 
veries ſhall, after twenty years from the time of ſuffer- 
ing them, be deemed valid, if it appears on the face of 
fuch Recovery, that there was a tenant to the writ ; and 
if the perſons joining in ſuch Recovery had ſufficient 
eſtate and power to ſuffer the ſame ; notwithſtanding the 
deed or deeds for making the tenant to the præcipe, 
Mould be loſt or not appear. For the operation of this 
ſtatute, ſee 1 Burr. 115: 2 Burr. 1074. 

In reſpect to eſtates-tail, and barring them by Reco- 
very, what is principally to be regarded is, that there 
muſt be a legal tenant to the præcige at the time of the 
writ purchaſed, or at the return; for ſince eſtates- tail 
are only barred on account of the intended recompence, 
which 1s to follow the deſcent of the tail, where there 
happens to be no tenant to the præcipe, the demandant 
can really recover nothing; conſequently the ſuppoſed 
tenant can have no recompence in value againſt the 
vouchee ; for that is only given againſt the vouchee, in 
conſideration of what the tenant loſt. Hob 262. 

As if there be tenant for life; remainder in tail, ,re- 


. . . . . [Lg a 
m3inder in fee, and tenant for life with the remainder,in 


tail ſuffer a Recovery, with voucher over, this ſhall not 
bar the remainder in tail, nor the remainder in fee; be- 
cauſe the remainder-man in tail was not tenant to the 
præcipe, conſequently could not have the intended recom- 
pence, becauſe that was given in lieu of the eſtate re- 
covered, which was no greater than the eſtate for liſe, he 
only being legal tenant to the præcige. 1 Nol. Abr. 395: 
Dyer 352: Cro. Eliz. 670: Moor 255, 256. 

In a writ of error to reverſe a Common Recovery, the 
tenant to the prœcipe was made by a Fine, the Recovery 
was ſuffered, and the Fine reverſed; yet it was held a 
good Recovery, for there was a good tenant to the proe- 
«pe at the-time. 2 Salk. 568, See title Fine of Lands. 

If a manor be given to a man and a woman, and the 
deirs of the body of the man begotten on the woman, 


9 


and they intermarry, and then the huſband ſuffers a Re. 
covery of the whole manor; this is good for a molety, 
becauſe, the gift being made before marriage, they bad 
each an undivided moiety, which they may transfer; but 
the Recovery can operate but for a moiety, becauſe the 
huſband only was tcnant to the procipe, conſequently 
the demandant only could recover his intereſt in the 
manor, which was but a moiety. Moor 95. See this Die- 


tionary, title Baroz and Feme. 


If lands are given to a man and his wife, and the 
heirs of the body of the huſband, and a Recovery is had 
againſt him only, this Recovery will neither bar the re- 
verizon, nor the tail; for the recompence being to 20 in 
ſucceſſion, as the cſtate which the tenant loſt would have 
done, the huſband could not loſe all the land, becauſe he 
was not a legal tenant to the whole, his wife being joint 
tenant with him who was ro party to the writ; nor could 
the Recovery be good for a moisty, becauſe there are 
no moieties between baron and feme, but both are con- 
ſidered as one perſon in Law; but it the huſband had 
levied a fine, and the conuſee ſuffered a Recovery, and 
vouched the huſband, who vouched the common vouchee, 
this had been a good bar of the entail ; for there the 
huſband came in to defend the eſtate-tail, which the 
wite was a ſtranger to; and the aſſets which he reco- 
vered over is a recompence for the eſtate tail, which he 
only had a right to, without the feme, and which the Law 
gives him a power to diſpole of. Mor 210: 3 Co. 5: 
2 Rol. Abr. 395: 4 Leon. 93: 1 And. 162: 2 Salk. 568. 

In ejectment, on ſpecial verdict, the caſe was, A. ſeiſed 
in fee of the lands in queſtion, hath iflue B. his eldeſt fon, 
C. his ſecond, and D, his third ſon; on a marriage in- 
tended between D. his youngeſt ſon, and one E. be ( 7.) 
before the marriage, covenants to ſtand ſeiſed to the uſe 
of himſelf for life, remainder to D. and E. and the heir 
male of their two bodies, remainder to D. and the heirs 
male of his body, remainder to C. and the heirs male ct 
his body, remainder to B. and the heirs male of bis 
body, the remainder to his own right heirs; A. dies, a 
præcipe is brought againſt one Upton as tenant of the 
treehold, and after, before the return of the writ, D. by 
bargain and ſale conveys the land to Upton and his hairs, 
and the deed was enrolled after the return of the writ, 
and within ſix months: Upton vouches D. only, withou? 
his wife, and a common Recovery was ſuffered to the 
uſe of D. and his heirs; then E dies, and after D. dies 
without iſſue male, having iſſue four daughters; and be- 


tween them and C. in remainder was the queſtion, Wat. 


was barred by this Recovery ? tit, It was agreed on 
both ſides, that here was a gocd tenant to the pracife, 
the bargain and ſale being made to Upton before the ve- 


turn, yet, it being enrolled in due time, the freehold was in 
Upten, ab initio. 2dly, That this ferilement being mace 


before marriage, when the hufband and wife took by 
moieties and not by intierties, the huſbapd bad abſolute 
power over his own motety ; therefore, for that, the Re- 
covery was an abfolute bar; wherein this differs from 
the caſe of Owen and Morgan, (the preceding cale,) 
3 Co. 5, where they took by intierties. zdly, That this 


Recovery was no bar to the other moicty of FE. becauſe 
ſhe was not party; but her eſtate- tail in that continued 
untouched, though it was urged alſo to be a bar for her 
moiety, the dying firit, and ſo her huſband in as ole 
tenant of the whole 46 initio; and that, during the 
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RECOVERY II. 1, 2. 


coverture, the huſband had power to make a good tenant 
of the whole; but the Court held otherwiſe, ; ginly, It 
was held, that the eſtate-tail to D. and E. being deter- 
mined, the remainder to D. in tail-male-general, and all 
the other remainders depending thercon, were barred ab- 
ſolutely by this Recovery; for D. coming in as vouchee, 
comes in piivity and repreſentation of all the eſtates he 
hath or had, conſequently he comes in repreſentation of 
the remainder to himſelf in tail-male general, ard then 
the recompence in value goes to that, and alſo to all the 
other reminders depending thereupon, and by conſe- 
quence all are barred by the Recovery. 3 Lev. 197, 

Tenant in tail, in confiderauon of his ſon's marriage, 
covenants to ſtand ſerfed to the uſe of himſelf and his 
heirs till the marriage, and then to the uſe of himſelf 
for life, and after to the uſe of his ſon and to the heirs 
of his bod, and ſuffers a common Recovery with ſingle 
voucher to this purpoſe, and then dies without iſſue: 
This Recovery did not bar the remainder expectant on 
the eſtate-twil, for the covenant had changed the eſtate- 
tail into a fee, conſequently the recompence could not 
he in lieu of the entail ; ſince the tenant to the proecipe 
was not ſeiſed of the eltate-ta:! at the time of the Re- 
corery ſuftered. J. 51. But fee 2 Salt 619, which 
ſeems contrary, 

4 tenant for life, remainder to B. in tail, the remain- 
der to C. in fee, A. and B. join in a Fine come ceo, &c. to a 
ſtranger, who renders it to 4. for life, remainder to B. 
and his heirs; aſterwards A. and B. ſuffer a Recovery 
with ſingle voucher to the uſe of B. and his heirs: This 
Recovery did not bar the remainder in fee, becadſe by 
the render they were ſeiſed of a new eſtate, and B. was 
not either tenznt in poſſeſſion, or ſeiſed in right of the 
entail; conſequently, the recompence being given in lieu 
of the eflate recovered, the tail could not be docked, 
vor the remainder-man barred by this Recovery, be- 
cauſe the tenants to the præcipe were not ſeiſed of it at 
the time of the Recovery ſuffered, Cro. Elix. 807 : 
Aer 63 1 · g 

If the tenant in tail, to whom the eſtate has deſcended 
ex parte materna, ſuffers a Recovery, and declares the 
aſes to himſelf in fee, the eſtate will deſcend to an heir 
on the part of the mother, even if he had the reveriion in 
tee from his father: and Vice wer/a ; but if he tœok 
tae eſtate- tail by purchaſe, the new fee will deſcend to 
the heirs general. 5 Term Rep. 104. If then a perſon 
who has mherited an eſtate tail from his mother, wiſhes 
'9 cut off the entail, and to make the eſtate deicendible 
:0 his heirs on the part of the father; after the Re- 
covery, he ought to make a common COnveyance to 
truſtees; and to have the eſtate reconveyed back by 
mem; by wnich means he will take the eltate by pur- 
nate, which ill then deſcend to his heirs general. 
2 C0724. 362, It n. 

2. As to the uſe of the ſingle and double voucher, it 
tas been already obterved, that the tenant who loſes the 
tand has, on his vouching over, a recompence in value 
djudged again his vouchee, which is to go in the 
ime juccefion as the land recovered would have done: 
Now, a Recovery with ſingle voucher is ſufficient to bar 
za efate-tail, where the tenant in tail is tenant to the 
Peu ige, and teifed of the lands in tail at the time of the 
{:4::pe brought againſt him; for the recompence in 
value malt follow the deſcent of the land which he loſes ; 


| 
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and when that proves to be the eſtate- tail, then the iſſue 
is ſuppoſed to have an equivalent for it, conſequently 
not prejudiced by the Recovery; but becauſe a ſingle 
voucher can bar only the eftate which the tenant is 
ſciſed of at the time of the præcipe brought, and not any 
right which he hath, it was found neceſſary to admit the 
uſe of a double voucher ; for if fuch tenant in tail diſ- 
continue the tail, and take back an eſtate or diſſeiſe the 
diſcontinuee, a Recovery againſt him with a voucher 
over could not bar the eſtate-tail ; for the recompence 
comes in len of the land recovered, which was the de- 
feaſible eſtate, conſequently the iſſue has nothing in 
value for the eitat--tai!, without which he cannot be 
barred. Bro. title Recovery. Felw, 5 1: 3 Co. 5: Moor 256, 

But if in this caſe tenant in tail after diſſeiſin had, 
either by fine, or releaſe, made a tenant to the precipe, 
and came in himſelf as vouchee, and then vouched over 
the common vouchee; this double voucker had been 
ſufficient to bar the tenant in tail, and his heirs, of every 
eſtate of which he was at any time ſeiſed; for when the 
tenant in tail comes in as vouchee, it is preſumed he 
will, and he has an opportunity to, ſet up every title he 
had, to defeat the demandant ; and ſince what he offered 
u as not ſufficient to bar the demandant, the Court takes ir 
for granted, he had no other title than what he ſet up; 
therefore will give him but one recompence for al}. 
3 Co. 6, 5: Plœaud. 8: Cre. Eliz. 562: Petb. 100: Meer 
365: Hob. 263. 

Thus, if A. be tenant for life, remainder to B. in tail, 
and a ſtrauger diſſeiſes A. and enfeotts B. if a præcipe be 
brought againſt B. and a recovery ſuffered as uſual, 
this mall not affect the eſtate tail; becauſe B. had only 
a right to that, and was not ſeiſed of it; and the recom- 


pence was not given 1 lieu of the tail, becauſe the eftate 


— — 
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tail was not in queltion, on the Recovery, for B. could 
not joſe the eſtate he had not; but if in this cafe B. had 
made another tenant to the precipe, and came in himſelt 
as vouchee, this had barred che entail. 3 Ce. 58, 5: 
2 Roi. br. 395. 
It A. be tenant for life, remainder to B. in tail, and 
B diſſeiſes A. and ſuffers a common Recovery, bimſelt 
being tenant to the præcipe; this Recovery with a fing'e 
voucher is ſuiticient to bar the eſtate-tail in B. becauſe 
he was aQuaily ſened of that, at the time of the pre- 
cife brought againſt him; for his diſſein dd not dive 
his cwn eitatc, but only gave him a defeatible eltate for 
lite, which was immediately merged in his remainder ; 
becaute the eftate for life, and bis, mheritance, could no: 
ſubuſt together at the ſame time in him. 2 Rel. Abr. 395 
Thus ve ee how eſtates- tail are barred by Recove- 
ries, and the uſes of the üngle and double voucher; and 
in this reipect the operation of a Recovery is correſpond. 
ent to that of a Fine, for they are but different ways or 
transfering eſtates-tail for iccurity of parchaſers; but 
the operation of a Fine differs from a Recovery in reſpect 
to rangers who have reveriions or remainders ex 
pectant on ettates-tail; for a Fine does not bar them, 
unleſs they omit to make their clan within five years 
ater the ebate-rail is ſpent, and their reverſion or re 
mainder becomes executed; but a Recovery reaches then 
immediately, and at the ſame time bars the efate-tail 
and all reverfions and remainders on account of this ſup. 
poſed and imaginary recompence. Co, Lit. 372, a: 
2 Rol. dor. 396: Meer 156 : Bro, title Recowery, 28, 55, 
And 
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And as a Common Recovery ſuffered by tenant in tail 
bars all reverſions ard remainders expectant, ſo it avoids 
all charges, leaſes, and incumbrances made by thoſe in 
reverſion or remainder, and the Recoveror ſhall enjoy the 
land, free from an charge, for ever; as where he in 
remainder on an eſtate- tail, granted a rent-charge, and 
the tenant in tail ſuffered a Recovery; it was adjudged, 
that the grantee could not diftrain the Recoveror ; for 
ſince the rent was only at the firſt good, becauſe of the 
poſſibility of the grantor's remainder coming in pol- 
ſeſllon, when that poſſibility ceaſes, by the Recovery of 
tenant in tail, ſuch grant muſt then become void. Moor 
158: Crs. Eliz. 718: 1 Co. 62: 2 Rol. Abr. 356: 
Mzor 154: 4 Leon. 150, Sc.: Poph. 5, 6. See ante II. I. 

Tenant to the pracipe may be made either by fine, 
teoftment, leaſe, and releaſe, or by bargain and ſale en- 
rolled. Vis. 281. See further, Vin. Abr. Recovery (CU): 
Com. Dig. Recovery (B. 3.) : Pig. 65, 72. As to the 
doctrine of tenant to the præcipe by difſeiſin, fee 1 Burr, 
60: 2 Burr, 1065. Tenant to the præcipe made by Fine, 
Recovery ſuffered, Fine reverſed ; yet held a good Reco- 
very, for there was a tenant at the time. 2 Salt. 568. 
For if the perſon agaiaſt whom the precipe is brought, be, 
at the time when the præcipe is ſued, or at any time be- 
fore judgment, actual tenant of the freehold, it is imma- 
terial what becomes of it afterwards, 1 1%. 203, b. in . 
Though there is no tenant to the precige, the Reco- 
very is good againſt the party who ſuffered it, by way 
of eſtoppel; though not againſt remainder-men or 
ſtrangers. 10 Med. 45. And though the tenant for life 
keeps the poſſeſſion, yet the Recovery will be good. 
Piz.41. And a ſurrender by tenant for life ſhall be pre- 
ſumed on a Recovery of. 40 years ſtanding. 2 Stra. 1129, 
1267: ſee 2 Burr. 1069. 

3. If Fines or Recoveries be levied or ſuffered with- 
out any good conſideration, and without any uſes de- 
clared, they, like other conveyances, enure only to the 
uſe of him who levies or ſuffers them. Dyer 18. And if 
a conſideration appears, yet as the moſt-uſual fine, “ ar 
cognizance de droit come ceo, &c.“ conveys an abſolute 
eſtate, without any limitations, to the cognizee: (ſee title 
Fine); and as Common Recoveries do the ſame to the Re- 
coveror ; theſe aſſurances could not be made to anſwer 
the purpoſe of family ſettlements, (wherein a variety of 
uſes and deſignations is very often expedient, ) uolefs 
their force and effect were ſubjected to the direction of 
other more complicated deeds, wherein particular uſes 
can be more particularly expreſſed. The Fine or Reco- 
very itſelf, lixe a power once gained in mechanics, may 
be applied and directed to give efficacy to an infinite 
variety of movements, in the vaſt and intricate ma- 
chine of a veluminous family ſettlement. And, it theſe 


deeds are made previous to the Fine or Recovery, they. 


are called deeds 70 lead the uſes ; if ſubſequent, deeds to 
declare them. As, if A. tenant in tail, with reverſion to 
himſelf in fee, would ſettle his eſtate on B. for life, re- 
mainder to C. in tail, remainder to D. in fee; this is 
what, by Law, he has no power of doing effectually, 
while his own eſtate tail is in being. He therefore 
uſually, after making the ſettlement propoſed, covenants 
to levy a Fine, (or, if there be any wtermediate re- 
mainders, to ſuffer a Recovery, ) to E. and directs that 
the ſame ſhall enure to the uſes in fach ſettlement men- 
| tioned, This is now a deed to lead the uſes of the Fine 


5 


or Recovery; and the Fine when levied, or Recovery 
when ſuffered, ſhall enure to the uſes ſo ſpecified, and 
no other: For though E. the Cognizee or Recoveror, 
hath a ſee ſimple veſted in himſelf by the Fine or Reco. 
very; yet, by the operation of this deed, he becomes a 
mere inſtrument or conduit-pipe, ſeiſed only to the uſe. 
of B., C., and D. in ſueceſſive order: which uſe is executed 
immediately, by force of the Statore of Uſes. Or, if a 
Fine or Kecovery be had without any previous [ettlement, 
and a deed be afterwards made between the parties, de- 
claring the uſes to which the ſame ſhall be applied, this 
will be equally good, as it it had been expreſsly levied 
or ſuffered in conſequence of a deed directing its ope. 
ration to thoſe particular uſes. For by far. 4 & Arn. 
c. 16, indentures to declare the uſes of Fines and Reco. 
veries, made after the Fines and Recoveries had and 
ſuffered, ſhall be good and chtectual in Law, and the 
Fine and Recovery mall enure to ſuch uſes, and be 
eſteemed to be only in truſt; notwithſtanding any doubts 
that had ariſen on the Statute of Frauds, 29 Car. 2. c. 3, 
to the contrary, See 2 Comm. c. 21, and the Appendix 
in that volume; and this Dictionary, title C/. 


III. Tac jupDGMENT obtained in a Common Reco- 
very being a matter of record, and ſimilar in almoſt every 
reſpect to a judgment in an adverlary tuit, can only br 
reverſed by a wric of error: but no perion has a right 
to bring ſuch writ of error, unleſs he has an imme- 
diate intereſt in the lands whereof the Recovery was 
ſuffered; though the right of bringing ſuch writ is not 
forfeited to the Crown on an attainder for High Treaſon, 
Cruiſe on Rec. 

A Recovery ought not to be reverſed unleſs writs 
of ſcire facias are iſſued againſt the terre-tenauts and the 
heir: becauſe the errors in a Recovery ought not to be 
examined until all the parties intereſted in ſupporting it be 
before the Court: but this circumſtance is diſcretionary, 
and not Aricti juris. 3 Mod. 119; 274: Huli G14. 

Nothing can be atligned for error in a Common Re- 
covery, which contradicts the record; and there fore no 
incapacity in a vouchee can be aſſigned for error, where 
he appeared in perſon : but if a vouchee appears by at- 
torney, an averment may then be made, either that ſuch 
vouchee died before the day on which judgment wa 
given; or that he laboured under ſome perſonal diſabi— 
lity, which rendered him incapable of ſuffering a Reco- 
very. See 1 Wil/. 42 : 4 Rep. 7: Cre Elix. 739, and antel. 

By at. 23 E/iz. c. 3, it is enacted, that no Recovery 
(Fine, Sc.) ſhall be reveried for falſe or incongruous 
Latin ; raſure, interlining, miſentring of, a Warrant of 
Attorney, or not returning of the Sheriff, or other want 
of form in words, and not in matter of ſubſtance. And 
by fat. 10 & 117. z. c. 14, that ao Recovery (Fine, 
or Judgment in a real action, &c.) ſhall be reverſed or 
avoided, for any error or defect therein, unleſs the writ ot 
error, or ſuit for reverſing ſuch Recovery, Sc. be 
brought and proſecuted with effect within twenty years 
after ſuch Recovery ſuffered, &c. Saving the 1ight of 
infants, femes coverts, &c. ſo as they biing their writ of 
error within five years aſter their dilabilities removed, 
By this latter Ftatute, a writ of error muſt be brought 
within twenty years after the Recovery has becn lu!- 
fered ; and not within twenty years after the title has ac- 


| crued, Cruiſe en Rec. And by at. 21 Jac. 1. c. 26, 
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perſons ſuffering Recoveries in the name of others are 
uilty of felony without benefit of clergy, See title 
Fine of Lands VII. 

Where a Recovery is ſuffered of lands held in ancient 
demeine, it mult be reverſed by writ ot deceit. See title 
Ancient Demejne. 

A Common Recovery ſuffered in a copyhold Court can 
only be reveried by petition to the lord, in the nature of 
a writ of falſe judgment. But it ſeems that the lord of a 
manor 1s not, in all caſes, bound to allow of any proceed- 
ings on ſuch a petition. See Show. P. C. by : 1 Vern. 367, 

As a Common Recovery can only be reverſed by writ 
of error, or ſome proceeding of a fimilar nature, to 
which none are catitled but thoſe who have an imme- 
diate intereſt in the lands, the Law allows all frangers, 
whoſe intereits are affected by a Recovery to falſity it, 
by entry, action, or plea, Thus, where a Recovery is 
ſuffered by tenant in tail, although the iſſue in tail can- 
not enter, becauſe the Recovery operates as a diſconti- 
nuance, yet he may bring a formedon, and if the Reco. 
very is pleaded againſt him, he may falſify by pleading 
matter to avoid it; but in caſes of this kind he is re- 
rained, in the fame manner as in a writ of error, from 
pleading any thing contrary to the record, Cruſe en Rec. 
cites Heth 77. As to the remedies for termors affected 
by Recoveries, ſee ante; the introduction to this title. 

A Common Recovery may alſo be invalidated, cir- 
cuitouſly, by evidence on a trial in ejectment. See ante l. 

Although a Common Recovery can only be reverſed 
by the Court of Common Pleas in the firſt inſtance, and 
by the Court of King's Bench upon a writ of error from 
the Court of Common Pleas, yet the Court of Chancery 
can, in fact, invalidate a Common Recovery, where it 
appears to have been obtained by fraud or impoſition; by 
compelling the Recoveror to convey the eſtate to the 
perſon who is entitled in equity to have it, or by declar- 
wg the Recoveror to be a truſtee for ſuch perſon, And 
a Court of Equity will alſo reſtrain the operation of a 
Common Recovery to thoſe purpoſes for which it was in- 
tended, and will not allow it to have a more extenſive 
effect. 2 Eg. Ab. 6gg : Pre. Ch. 435 ; and this Diction- 
ary, title Fine of Lands VII. 

It has been already oblerved, (fee ante J.) that a Re- 
covery ſuffered by an infant in perſon ſhall not bind 
bim; but though he may avoid it, yet it cannot be done 
by any entry % pais, but by writ of error, and this too 
during his minority; for the judgment of the Court 
being on record mult be ſet aſide by an act of equal no- 
toriety ; but an infant may avoid a Recovery by writ of 


error, as well where he comes in as vouchee, as where 


he is tenant to the proacipe; for though (ſtrictly ſpeak- 
ing) the Recovery 1s not againſt him where be 1s rot 
tenant to the præcipe, yet for the greater ſecurity of the 
purchaſer, and to ſlrengthen the Recovery by the uſe of 
the double voucher, the perion, who really has the right 
to the land in demand, comes in as vouchee; and then, 
by vouching over the common vouchee, has one recom- 
pence for all his titles; conſequently, if he be the per- 
ton who really loſes the land, he ought in reaſon to re- 
verſe the Recovery, as well where he comes in as 
vouchee, as where he is ſeiſed of the land and is tenant 
to the præcipe. 1 Rel. Abr. 742: I Lev. 142. 

If tenant in tail within age comes in as vouchee þy 


attorney in a Common Recovery, he in remainder may | 


— — 


| 


aſſign this for error, for he is party in intereſt to the Re- 
covery ; and where a man's intereſt is bound by ano- 
ther's act, it is but reaſonable he ſhould be allowed 
to free himſelf from the miſchief by taking ad vantage of 
any error in it. 1 Rel. Abr. 755, 796. 

It A. be tenant in tail, remainder to B. and A. ſuffers 
an erroneous Recovery, and the common veuchee releates 
to the Recoveror ; yet if A. dies without ulue, B. may, 
notwithſtanding the releaſe, reverſe it by writ of error; 
for the common vouchee is only called in for form, and 
as he has really no intereſt in or title to the land, fo 
really neither does he make any recompence to the per- 
lon who loſes the land; therefore it were unreaſonable 
to carry the notion of the imaginary recompence fo far 
as to ſuppoſe him a real ſufferer, and thereby give him 
the privilege of ſetting afide the conveyance, by which 
he is no way affected. Cro. Elix. 2, 3. 

In a writ of error to reverie a Recovery, ſuffered by 
an infant who appeared by guardian, the error athgned 
was in the entry of his admiſſion by guardian, viz. gucd 
A. B. /equatur pro J. S.; whereas it was objected, that 
lince the infant was renant to the writ, it ought to have 
been entered, that the guardian was admitted t defend 
for the infant; but this exception was diſallowed, be- 
cauſe the words ad /equend. for the infant, ſiguify the 
ſame with ad defendend.; for ad ſequend. is to follow an 
attend the buſineſs and ſuit of the infant; and the guar- 
dian being aſſigned to do that, muſt likewiſe have been 
aſſigned to take care of, or take upon bim the defence 
of the infant's ſuit. 2 Saurd, 94, 95 : 1 Mod. 48. 

In error to reverſe a Recovery, the errors aſſigned 
were : 1, That the writ of entry was brought of an ad- 
vowſon of a rectory, and of a rent iſſuing out of the rec- 
tory, which was a 6/s petitum, therefore the writ vicious; 
but this was diſallowed, becauſe the advowſon and rec- 
tory are different things; for he who has the advowſon 
has only the right of preſentation; but he who has the 
reQorv has the profits of the church, out of Which the 
rent iſſues; conſequently there can be no big petitum in 
this caſe, becauſe by the demand of the advowſon of the 
rectory, and of the rent iſſuing out of the rectory, the 
demandant recovers more than by a demand of the 
rectory only: Another error aſſigned was in the demand 
of a rent or penſion of four marks iſſuing out of the 
rectory, which is ſo uncertain a demand, a penſion being 
a different thing from a rent, and recoverable in the 
Spiritual Court; but this was difallowed ; becavfe it is 
plain there is but one {um of four marks demanded, and 
the penſion or rent mutt be ſynonymous here, oecauſe 
they are demanded as iſſuing out of the rectory; there- 
fore the penſion cannot be in nature of an annuity, which 
charges the perſon only, becaule it is exprefsly to iſſue 
out of the rectory. Peph. 23: 5 Co. 41. a. 

in a writ of error to reverſe a Common Recovery, the 
error inſiſled on was, that the warrant of attorney of the 
vouchee bore date before the Szummoneas ad warrants 
Zand. iſſued, yet the judgment was affirmed, becauſe the 
vouchee may come in, if he will, before the Summoneas 
ad warrantizand. and make his attorney; therefore, to 
ſupport the Common Recovery, it ſha] be preſumed the 
vouchee was preſent in Court, and appointed his attor- 
ney ; and ſo the dedimus for the warrant and the Sumo 
neas ad warranitzand, void. 1 Sid, 213: 1 Lev. 130; 
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RECO 


RECOUPE, from the Fr. recouper.] The keeping 
back or ſtopping ſomething which is due; and in 
our Law, we uſe it for, to defalk, or diſcount ; as if a 
perſon hath a rent of ten pounds out of certain lande, 
and he diſſeiſes the tenant of the land; in an aſſiſe 
brought by the diffeiſſee, if he recover the land and da- 
mages, the diſſeiſor ſhall reccuße the rent due, in the da- 
mages: ſo of a rent- charge iſluing out of land, paid by 
the tenant to another, Sc. he may recoupe the ſame. 
Terms de Ley: Dyer 2. See title Sct. . 

RECREANT, Fr.] Cowardly, faint-hearted. See 
title Champion. 

REC TA PRISA REGIS, The King's right to 
Priſage or taking of one butt or pipe of wine before, 
and another behind the malt, as a cuſtom for every ſhip 
laden with wines. £Egv. I. in a charter of many privi- 
leges to the Barons of the Cinque-Ports, diſcharged 
them of this duty. Cowell. See tiiles Priſage; Cuſi eis 
on Merchandiſe. 

RECTITUDO, Right, or Jullice ; ſometimes it ſig- 
nifies legal dues, a tribute or payment. Leg. Ed. Conf, 
c. 30: Leg. Hen 1. c. 6. | 


RECTO, Right; Breve de Rego; A Writ of 


Right, which is of ſo high a nature, that as other writs 
in real actions are only to recover the poſſeſſion of the 
land, Ec. in queſtion : this aims to recover the ſeiſin, 
and the property, and thereby both the Rights of poſſeſ- 
fion and property are tried together, Co. Lit. 158, See 
title Vrit of Right. 

It hath two ſpecies : Writ of Right patent, and Writ of 
Right cloſe : the firſt is ſo called, becauſe it is ſent open, 
— is the higheſt writ of all others; lying for him who 
hath a fee-ſimple in the lands or tenements ſued for, 
againſt tenant of the freehold at leaſt, and in no other 
caſe. F. N. B. 1, 2, c. But this Writ of Right patent 
ſeems to be extended farther than originally intended; 
for a Writ of Right of Dower, which lies for tenant in 
dower is patent, as appears by F. N. B. 7. And the like 
may be ſaid in ſome other caſes, Table Reg. Orig. Alſo 
there is a ſpecial Writ of Right patent in Londor, other- 
wiſe termed a Writ of Right according to the cuſtom, 
which lieth of lands or tenements within the city, Ec. 


The Writ of Right patent is likewiſe called reve magnum 


de Recto. Reg. Orig. ꝙ: Fleta, lib. 5 c. 32. 

A Writ of Right cloſe is brought where one holds lands 
and tenements by charter in ancient demeſne, in fee- 
fimple, fee tail, or for term of life, or in dower, and 1s 
diſſeiſed; it is directed to the bailiff of the King's 
manors, or to the lord of ancient demeſne, if the manor 


is in the hands of a Subject, commanding him to do Right | 


in his Court: this writ is alſo called breve parvum de 
Recto. F. N. B. 11: Reg. Orig. 9: Britton, c. 120. 

If a perſon ſeiſed in fee-fimple dies ſeiſed of ſuch eſtate, 
and a ſtranger doth abate and encer into the land, 
and deforce the heir; the heir may ſue a Writ of Right 

atent agzinlt the tenant of the freehold of the ſame 
and, or an aſſiſe of Mortd"ance/tor. 11 Af}. 17. 

In a Writ of Right patent, the demandant 1s to count 
of his own ſeiſin, or of the ſeiſin of his anceſtor ; if one 
bring the writ as heir to an anceſtor, he may Jay the 
ſeiſin and eſplees as in pernancy of the profits of the 
lands in his anceſtors; and where it is brought by a 
Biſhop or Body-politic, ſeifin of the eſplees is to be laid 


in themſelves, or in their predeceſſors. New Nat, Br, 10. 


RECTO 


Where a Writ of Right cloſe is directed to the lord gf 
whom the lands are holden, and he will not hold his 
Court to proceed on it; a writ ſhall iflue requiring him 
to hold his Court, Sc. And if the lord held his Court 
but will not do the demardaut right, or delay it, the 
plea may be removed by the writ called 7% into the 
County- Court of the Sheriff; and from thence by Recs. 
dari into the Common Picas, New Nat. By. 6, 7. Ste 
title Writ of Right. | | 

Glanwil ſeems to make every writ, whereby 2 man ſuc 
for any thing due unto him, a Writ of Right. c 1012. 

RECTO Dr AprocArioNE Eccilesim, A Writ 
which lay at Common Law, where a man had right of 
advowſon, and the parſon of the church dying, x 
ſtranger prelented his clerk to the church; the party 
who had the right, not having brought his action of 
guare impedit noc darrein froſeniment, but having ſuffered 
the ſtranger to uſurp on him and it lay only where 
an advowſon was claimed in fee to him and hls heirs, 
F. N. B. zo. See title Adwory/r : 3 Comm. c. 16. 

RECTO Ds Cus roba TERR&® ET HExRens, 
A Writ of Ri2ht of Ward.) A Writ which lay for him 
whoſe tenant, holding of him in chivalry, died in nonage, 
againſt a ſtranger who entered on the land, and took the 
body of the heir, By the „at. 12 Car. 2. c. 24, it 
is become uſeleſs as to lands nolden 7 capite, or by 
knghts-ſervice ; but not where there is guardian in ſo- 
cage, or appointed by the laſt will and teſtament of the an. 
ceitor. For the form, ſee in F. N. B. 139: Reg. Orig. 101. 

Guardian in ſocage was always, and ſtill is, entitled to 
an action of Raviſbment of Ward, (Na viſbment de Gard; 
ſee that title;) if his ward or pupil be taken from him; 
but then he mult account to his pupil for the damages 
he ſo recovers. Hale or F. N. B. 139. And as he was 
entitled at Common Law to this Mrit of R:oht of 
Ward, fo it ſeems that he is ſtill entitled to this and. 


quated remedy. 3 Comm. 141. But a more {peedy and 


ſummary method of redreſſiug all complaints relative to 
Wards and Guardians hath of late obtained, by an appli- 
cation to the Court of Chancery: which is the tupreme 
guardian, and has the ſuperintendent juriſdiction of all 
the infants in the kingdom. See title Guardian I. 3, 4; 
and aim. | 

RECTO pt Dore; A Writcf Right of Dower, which 
lies for a woman who has received part of her Dower, 
and demands the reſidue againſt the heir of the huſband, 
or his guardian. F. N. B. 7,8, 147: Co. Litt. 32, 38. 
See title Dower. 

RECTO os DoTzt uN DE Nitit Haber; A Wri 
of Right which hes in caſe where the huſband, having 
divers lands or tenements, hath aſſured no Dower to his 
wife, and ſhe thereby is driven to ſue for her thi-ds 
againſt the heir, or his guardian, Old Nat. Br. 6: Reg. 
Orig. 170. See title Dower. f 

KEC TO qvuanpo (or quia) Douix us REMI- 
s1T ; A Writ which lieth Where lands or tenements, 11 
the ſeigniory of any lord, are in demand by a Wru of 
Right: if the lord in ſuch caſe holdeth no Court (ot 
hath waived his right) at the prayer of demandant or 
tenant, but ſends to the King's Court his writ to put the 
cauſe thither for that time, (ſaving to him at other 
times the right of his ſeigniory,) then this writ ſhall 
iſſue out for the other party, and hath its name from the 
words therein contained, F. N. B. 16. See title Writ f 
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RECTO 


BECTO Ds RATIONAILI PARTE, A Writ of 
Right lying between privies in blood, as brothers in Ga- 
/:ind, ſiſters, and other coparcerers, for land in fee- 
imple. If there be two filters, and the anceſtor dicth 
ſelled of land in fee, and one of tne ſiſters enters into 
the whole, and deforces the other, the who is de forced 
(hail have the Writ of Right 4 rationabil: Paris; to have 
her regſenable or proportionable Pars: Aud if, where 
there are two ſiſters, after the death of the anceſtor they 
enter and occupy in common as coparceners, and then 
one of them detorce the other to occupy that which is 
avpendant or appurtenant to the mefſuage, Sc. which 
they have in coparcenary ſhe who is deforced ſhall 
have this writ, Allo, if the anceſtor were diſſeiſed of 
lands, and dieth, and one ſiſter entereth into the whole 


| 14nd, ard deforceth her filter, ſhe ſhall have the writ 


againſt her other ſiſter : For it lieth as well on a dying 
ſeiſed of the anceſtor, if one filter enter on all, as where 
the anceſtor doth not die ſeiſed; and it is a writ of 
right-patent, Oc. F. N. B. 9: New Nat. Br. 19, 20. 
In this writ the demand ſhall be of a certain portion. 
of lard, to hold in ſeveralty ; and voucher and view do 
not lie in it, becauſe of the privity of blood; but in a ra- 
tronabil; Parte the view was granted, an. 15 H. 5; for that 
the anceſtor did not die ſeiſed, Sc. The proceſs on the 
writ, after removing into C. B. is Summons, Grand Cape, 
and Petit Cape, &c. F. N. B. . See Booth on real actions. 


RECTOsuk DiscLartmeR, A Writ which lies where - 


the lord, in the Court of Common Pleas, avows on his 
renant, and the tenant diſclaims to hold of him; on 
which Diſclaimer the lord ſhall have this writ; and if he 
avers and proves that the land is holden of him, he ſhall 
recover back the land from the tenant for ever : this 
writ is grounded on the ſtatute of mn. 2. c. 2. Old. 
Nat. Br. 150. See title Di/claimer. 

RECTOR, Lat.] A Governor ; Reder Eccle/te Paro— 
chialis, Is he who hath the charge and cure of a parith 
church. Ju has been held, that Recor Eccleſiæè is one who 
hath a parſonage where there is a vicarage endowed. 
And when dioceſes were divided into parithes, the Clergy 
who had the charge in thoſe places were called Rectors ; 
aiterward<, when their ReQtories were appropriated to 
monaſteries, Sc. the Monks kept the great tithes ; but 
the Biſhops were to take care that the Rector's place 
ſucuſd be ſupplied by another, to whom he was to allow 
the {raall tithes for bis maintenance; and this was the 
Vicar, See titles Par/en ; Vicar, 

RECTORIAL LTIVHIES ; See title T7:hes. 

RECUTORY, Re#oria.] Is taken pro integrd Eccleſia 
Pareochialt, cum emnibus futs jurivis, fraiis, accimis, alii/- 
que [roventuum fſpeciebus. Spelm. Allo the word Rectoria 
aun been often applied to the Rector's manſion, or par— 
lonage-houſe. Paroch. Antiq. 549. See titles Parson; 
Parionag Co 

NH. CI'UM. Right; anciently uſed for a trial or ac- 
culation. Bract. lib. 3. 

RucruuksszE; See Rep in Curid. 

KECTUM xoGARE. Io pctitioa the judge to do Right. 
. In. c. . 

FRECTUM, Stare ad Rectum, To ard trial at Law, or 
abi» by the juſtice of tue Court. He ved. 65 5. | 

RECTUS IN CUR1,, 2. c. Right in Court; one | 
who ſtands at the bar, and no man objects any offeuce | 
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againſt bim. Sith de Repub. Angl. lib. 2. c. 3. When a 
perlon outlawed hath reverſed the outlawry, fo that he 
can participate of the benefit of the Law, he is ſaid to be 
Reis in Curia. 

RECUSANTS ; Sce title Papi, I. 23 and alſo titles 
Oaths; Nonconformiſts. 

The following determinations may perhaps be uſeful 
by analogy z and are therefore here preſerved as ſupple- 
mentary to what is ſaid upon the ſubje under the titles 
referred to. 

As to licenſing a Recuſant to travel, the Biſhop, Lieu- 
tenant, or Deputy-lieutenant, who gives his aſſent to it, 
muſt be a diſtinct perſon from the Juttice of Peace who 
gave the licence; therefore, if one and the ſame perſon 
be a Juitice of Peace, and Deputy-heutenant, he cannot 
act in both capacities; but if he ſign and ſeal the licence 


as a Juſtice of Peace, the aſſent of ſome other Deputy- 


lieutenant, Cc. mult be had: And it is a good exception 
to a licence by four Juſtices, that no particular cauſe of 
the Recuſant's travelling is expreſſed in it. Cro. Fac. 
352: Cowley 210. | 

A perſon was indifted for Recuſancy, but conformed 
before conviction; and ſo again the ſecond time, and 
was indicted a third time for a relaple : And on motion, 
that it might be certified into the Exchequer, becauſe, 
by the ſtatute 35 Elix. c. 2, he is to loſe ail the beneiir 
which he was to have by his former conformity, the re- 
lapſe was certified accordingly, 1 BA. 133. 


It hath been adjudged, that a writ of error will not 


lie on a conviction of a Recufant, for not rendering him- 
ſelf to the Sheriff, &c. becauſe the conviction is no 
judgment, but the ſtatute gives proceſs on 1t for the for- 
feiture : So that if there be any faults in it, the ſame is 
to be quaſhed in the Exchequer, the party firſt conform< 


ing. Raym. 433. 


An information qui tam was brought againſt a defend. 
ant, ſetting forth, that before and on ſuch a day he was 
a Recuſant convict, and that afterwards he conformed, 
Oc. and for three years after had not received the Sa- 
crament, and fo demanded 6ol. for every year: On not 
guilty pleaded, the plaintiff had verdict ; and thereupon 
it was moved that the in formation was incertain, becauſe 
neither the time was alleged, nor how, or in what 
Court, nor before whom the conviction was ; and the 
informer demands the penalty for three years, when by 
ſtatute no informer can demand a penalty upon the penal 
Law, but by an information exhibited within a year 
alter the offence : But it was reſolved, that the firit ex- 
ception had been good on demurrer ; but the detendant 


having pleaded Not guilty, all the crrcumflances of his 


conviction were admitted, and nothing remained to be 
tried but the fact: and as for the ſecond exception it 
was good agaialt the informer for his part, but ſhould 
not prejudice the King. Cro. Fac. 365. 

The fat. 23 Eliz. c. 1, gives ſeveral remedies againſt 
Recuſants ; one for the King alone, and there the pro- 
ſecution muſt be by indictment in B. &.; the other for a 
common perſon, and that is to be by action of debt, bill, 
plaint, cr information. And the fat. 29 Ei c. 6, was 
made {or the benent of the Crown on indictments, ard 
doth not extend to informations ; therefore ſach inlorm- 


ations may be brought in any Court of Record. H. 204. 
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Where the defendant is in1ited on the ſtatute of Re- 
euſancy, conformity is a good plea ; but not if an action 
of debt be brought. 1 Mod. 213: but vide 2 Show, 332. 

A Recuſant certiaed into the Court of King's Bench, 
according to flat. 23 Ex. c. 1, thail give ſecurity for his 
good behaviour, c. 2 Bult. 155. Ine judgment in Re- 
cuſancy is quod ConvVeeeus elt. 2 Strange 1046. 

RED, Sax. rd.] Advice; and redbana is one who 
zdviſed the death of another. Sce Deabana. 

Rp Boox o THE ExcH TER, Liber Rubens 
Fcaccarii.] An ancient record, wherein are regiſtered, 
the names of choſe who held lands per Bareniam in the 
time of Hen. II. Ryſey 667. It is a manutcript volume 
of ſeveral miſcellaneous treatiſes, in the keeping of the 
King's Remembyancer, in his office in the Exchequer ; and 
bath ſome things (as the number of the hides of lands 
in many of our counties, Sc.) relating to the times be- 
fore the Conqusſt. There is lixewite an exact collec 
tion of the eſcuages under King Her. I., Rich. II., and 
King Jen; and the ceremonies uſed at the coronation 
af Queen Eleanor, wile to King Henry III., Sc. 

REDDENDUM, Is uſed ſubſtantively for the clauſe 
in a leaſe, whereby the rent is reſerved to the leſlor; 
which ancieatly conſiſted of corn, fleih, fiſh, and other 
victuals. 2 Rep. 72. 

In debt for rent, the plaintiff declared on a leaſe made 
25 Auguſt 11 V. z. of a meſſuage, &c. for ſeven years, 
to commence from the 24th day of Zune before; Redden- 
dum quarterly at Michaelmas, St. T homas's day, Ladys day, 
and M:4/ummer, three pounds ten ſhillings, the nrſt pay- 
ment to be made at 17;c-azlmas then next; and afligned 
for breach that fourtcen pounds of the rent was in arrear 
for one year, ending 24 December anno 13 Hil. And on 
demurrer to this declaration, it was objected that on tis 
leaſe there was no year could be ended on the 24th of 
December, but on St. Thomas's day, according to the Red 
dendum; which was held to be true, becauſe where ſpe- 
cial days are limited in the Redaendum, the rent mult be 
computed from thoſe days, not according to the haben- 
dum ; and that the rent is never computed from the ha- 
bendum, but when the R:/dendum is general, i.e. paying 
quarterly ſo much. 1 Salk. 141. See titles Deed II.; 
Rent ; Leaſe, 


REDDIDIT SE, Hatch rendered bimſeif.] Where a 


man procures bail for himſelf to an action in any Court 
at Law; if the party balled at any time before the re- 


turn of the ſecond /c:-2 factas againit the bail, renders. 


himſelf in diſcharge of his bail, they are thercby diſ- 


charged. 2 Lill. abr. 430. See titles Bai; Scire factas 


againſt Bail, 
REDDITARIUS, A Renter; Redilitarium, a Rental of 
2 manor, or other eſtate. Cartular. Al bat. Glaſton. MS. g2, 
REDDITION, Re/gitis.] A ſurrendering or reſtoring ; 
being alſo a judicial acknowledgment that the thing in 
demand belongs to the deinandant, and not to the per- 
ſon fb ſurrendering. See „at. antiq. 34 Y 35 H. 8. c. 24. 
REDDITUS ASSISUS, A ſet or ſtanding Rent. 
dee Atlus. ; 
RE-DELIVERY, A yielding and delivery back of a 
thing : if a perſon has committed a robbery, and ſtolen 
zue goods of another, he cannot afterwards purge the 


— 


R E-ENT RV. 


offence by any Re- delivery, Sc. Co. Lite. 69: II. P. C. 


72. See titles R:bbery; Larceny. 


RE-DEMISE, A re- granting of lands demiſed or 
leaſed. See Demiſe and Re demiſo. | 

REDEMPTION, Redemptis.] A Ranſom or Commy. 
tation: By the old Saxon Laws, a man convicted of a 
crime paid ſuch a fine according to the cltimation of his 
head, pro redemptione /ua. 

RE-DISSEISIN, Ke diſeifna.] A Diſſeiſin made by 
him, who once before was tound and adjudged to hai; 
ditlerſed the fame man of his lands or tenements ; {or 
which there lies a ſpecial writ called a Writ of Re. di 
ſe1{fin. O/d4 Nat. Br. 106. F. N. B. 188. See this Dick. 
titles Piſesn; Aſſiſe of Novel Dis iſin. 

KEDRE OS OF INjURIES. The more effectuall, 


to accompliſh the Kedreſs of Injuries, Courts of Juſtice 


are inflitured in every civilized ſociety, in order to pro- 
tect the weak from the inſults of the ſtronger; by ex- 
pounding and enforcing theſe laws, by which 1ights are 
deived, and wrongs prohibited: This remedy is there. 
fore principally to be lought by application to theſe Courts 
ot Juſtice ; that is by civil ſuit or action. 3 Comm 2. 

REDUBBERS, Tote that buy ſtolen cloth, and turn 
it into ſome other colour or faſhion, that it way not be 
known again. Britten, c. 29: 3 1nft. 134. 

RE-ENTRY, from the Fr. rexrer, rurfus intra | 
The reſuming or retaking a poſſeſſion lately ad; as if 
a man makes a leaſe of lands, Sc. to another, ne there - 
by quits the poſſeſlien 3 and if he covenants with the 
leſſee, that, for non-payment of rent at the dar, it fall. 
be lawful for him to re-enter ; this is as much as if he 
conditioned to take again the land into his own hands, 
and to recover the poſſt ſſion by his own act, without 
aſſiſtance of the Law. But words in a deed give ro 
Re-entry, if a clauſe of Re-entry be not added. H 
1uft. 140. 

One may reſerve a rent on condition, in a feoffment, 
leaſe, Sc. that if the rent is behind he ſhall re-enter, 
and hold the lands till he is ſatis5ed, or paid the rent in 
arrear; and in this caſe if the rent is behind, he may 
re- enter; though when the feoffee, c, pays or tenders 
on the land all the arrears, he may enter again. And the 
feoifor, Sc. by his Re-entry, gaineth no citate of fro: 
hold, but an intereſt, by the agreement of the parties, £3 
take the profits in the nature of a diſtreſs + Here the p, 
ts ſhail not go in part of ſaustattion of the rent; but i: 
is otherwile if the feoffor was to hold the land til he 
was paid by the profits thereof. Lit. 327: Co, Ls. 203 

The diftinftion, when the proits taken by the leite 
aſter entry are, and when they are not, to be ia fan 
faction of the rent, is not admitted in covity ; tor tit 
Courts of Equity will always make the le{for account to 
the leſſee for the profits of the eftate, during the time 
of his being in poſſeſſion of it: and decree him, alte! 
he is fatisfied the rent in arrear, and the coſts, charges, 
and expences attending his entry, and detention of the 
lands, to give up the poſſeſſion to the leſſee ; and deliver 
and pay him the ſurplus of the profits of the eſtate, and 
the money ariſing thereby, 1 t. 283, (a) inn 

All perſons who would re-enter on their tenants for 
non-payment of rent, are to make a demand of the rent; 


and, to prevent the Re-entry, tenants are to tender thi 
ren! 
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rent, Cc. 1 Ing. 201. If there is 2 leaſe ſor years, nen- 
dering rent, with condition, that, if the leflze aſſigns his 
term, the leflor may re- enter; and the leſſee aſſigneth, 
and the leffor receiveth the rent of the aſſignee, not 
knowing or hearivg of the aſſignment, he may re-enter 
notwithllanding the acc. PLnCe ot the rent. 3 Rep. 65: 
Cre. Eli. 55 3. See further, title Rent. 

A teoffment may be made upon condition, that if the 
feoffor pay to the feoiee, Sc. a certain ſum of money at 
a dav to come, then the feoffor to re-enter, Sc. Lit. 
5322. See titles je; Entry. 

REEVE-LAND ; See Reveland. 

RE-EXCHANGE, The like ſom of money, pay- 
able by the drawer ot a Bill of Exchange, which is re- 
turned proteſted, as the Exchange of the tum mentioned 
in che bill, is, back again to the place whence it was 
drawn. Lex Mercat. 98. See title Bil of Exchange, 

RE-EXIT ENT, A ſecond extent on lands or tene- 
mente, on complaint, that the former was partially made, 
Sc. Broke 313. See title Extent. p 

RE-FA-LO, The abbreviation of Recordari facias 
hquelam ; See that title. | 

REFARE, from Sax. reh, or rafax.] To bereave, 
take away, or rob. Leg. Hen. I. c. 83. 

REFERENCE, The tending any matter by the 
Court of Chancery to a Maſter ; and by the Courts at 
Law to a Prothenotary, or Secondary, to examine and 
report to the Court. 2 Lil. Abr. 412. 17 

In Chancery, by order of Court, irregularities, excep- 
tions, matters of account, Sc. are referred to the exa- 
mination of a Maſter of that Court. In the Court of 
B. R. matters cove-rning the proceedings in a cauſe, by 
either of the parties, are proper matters of Reference 
under the Secondary, and for him in ſome ordinary 
caſes to compole the differences betwixt them; and in 
others to make his report how the matters Rand, that 
the Cou-t may ſettle the differences according to their 
rules and orders. Paſch. 1650, 
lf a matter in difference be referred to the Secondary, 
and one of the parties will not attend at the time appointed, 
alter notice thereof given, to hear the butineſs re- 
ferred ; the other party may proceed in the Reference 
alone, and get the Secondary to make his report with- 
out hearing of the party not attending. 2 Lill. 342. 

If a queſtion of mere law ari'es in the courſe of a 
cauſe in Chancery, as whether, by the words of a will, 
an eſtate for life or in tail is created; or whether a fu- 
ture intereſt deviſed by a teſtator ſhell operate as a re- 
mainder on an executory, deviſe; it is the practice of that 
Court to refer it to the opinion of the Judges of the Court 
of A. B. or C. P. upon a caſe ſtated tor that purpoſe, 
wherein all the material fats are admitted, and the 
point of law is ſubmitted to their deciſion ; who thereupon 
nave it ſolemuly argued by counſel on both fides, and 
certify their opinion to the Chancellor: and on ſuch a 
certificate the decree is uſvally founded. It ſeems that 
the Maſter of the Rolls, fitting for the Chancellor, may 


make ſuch Reference ; but not when fitting at the Rolls. 


2 Bro. C. C. 88. The Court of Exchequer is both a 


Court of Law and Equity ; therefore, if a queſtion of | 


mere Law ariſes in the courſe of the exerciſe of 1ts £qui- 
table juriſdiction, the Barons will decide vpon it in that 
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fait, without referring it to another juriſdiction. 3 Comm. 
452, 3, aud u. 

ReFERENCE To Worps, The King granted to A. 
and D., and their heirs, all thoſe meſſuages, Sc. late in 
the tenure of 7. S., ſituate, & c. in the city of V. and in 
the ſuburbs thereof, and out of the city, within the ju- 
riſdiction and libecties thereo, belonging 9 the late pri- 
ory of, Cc which meſſuage, Tc. in the city and ſuburbs, 
belonging to the ate priory, were of the clear yearly 
value of 401. Keivlved, that the words (all thoſe meſ- 
tuages, Lc.) make a ueceifary Reference, by reaſon of 
the word (choſe), as well to the vill, as to tne tenure of 
J. S.; ſo it the one or the other fails, the general grant 
is void: for (thoie) is not ſatisficè till the ſentence be 
ended. Doddington's cate. dee 18 Yin Abr, 272. 

REFEKENDARY , Xeferendarius. | An officer abroad, 
of the fame nature as Matters of Kequeſt were to the 
king among us: The Keferendaries being thoſe who 
exhibit the petitions of the people to the King, and ac- 
quaint the Judges with his commands. And there was 
ſuch an officer in the time of the EAglih Saxons here. 
Spelman, 

REFORMATION OF RELIGION; The change 
from the Catholic to the Proteſtant Religion, and the 
deſtruction of the power of the Pope in theſe kingdoms; 
which commenced in the reign of Hen. VIII., and was 
eltabliſhed, after ſome interruption, in the reign of Queen 
Eligaberb; and finally ſanctioned at the Revolution, on the 
abdication of James Il. 

REYFUNDING. A. an attorney being ill, takes B. 
for his clerk, and receives 120/., and by articles agrees 
with the father of B. to return 6c/. of the money if he 


died within a year. 4. died within three weeks. The 


executor of A. was decreed 10 pay back 100 guineas. 
Vern. 466. See title Attorney. 

A. was indebted to B. by mortgage in 300. principal 
monies, and died. B. died, leaving JF. S. executor, On 
a bill in Chancery, for payment of debts of 4. out of 
lands charged with the ſame, the Maſter reported 7co/. 
due on the mortgage, and the executor received the 
whole 7007.; but atterwards it appeared that 35 3l. 135. 14. 
had been paid to B. the teftator, by 4. in his lifetime 
waereupon the truſtees and ce gue truſt, an infant, 
brought a bill to be relieved againſt this over payment; 
the executor (defendant) pleaded all the former proceed- 
ings, and alſo that he, before any notice of the over-pay- 
ment, as executor of B., had paid away the 7co/. in the 
debts of B. The Maſter of the Rolls decreed the executor 
to repay the ſurplus, and he to be at liberty to ſue ſuch cre- 
ditors, as through miſtake he had paid, to refund; and 
this decree was affirmed by Lord Chancellor C:zuper, 
who compared it to the caſe of a judgment cbtained by an 
executor, and after reverſed in error; and to that of a de- 
cree which is afterwards reverſed by appeal; though he 
ſaid, that, in the laſt caſe of an appeal, if the defendant 
had delayed the appeal, and willingly ſtood by whilſt the 
executor paid away money to the teſtator's creditors, it 
would be otherwiſe; for this would be drawing the exe- 
cutor into a ſnare. 1 P. Ws. 355. See title Execatcr. 

4. for Cool. purchaſes B 's intereſt and poſſibility in 
ſuch an eſtate, to him and his heirs; the land is evicted. 
A. 1< not entitled to have iis GOD. back; but his bill was 
diſmiſſed. £F:nch, Rep. 288. 
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REFUSAL, Is where one hath by Law a right and 
power of having or doing ſomething of advantage to 
him, and he declines it. An executor may refuſe an 
executorihip ; but the Refuſal ought to be before the Or- 
dinary: If an executor be ſummoned to accept or refuſe 
the executorſhip, and he doth not appear on the ſummons, 
and prove the will, the Court may grant adminiftration, 
Sc. which ſhall be good in Law till ſuch executor bath 
proved the will; but no man can be compelled to take 
on him the executorſhip, unleſs he hath intermeddled 
with the eſtate. 1 Leon 154: Cro. Eliz. 858. Where 
there are ſeveral executors, and they all refuſe, none of 
them ſhall adminiſter afterwards ; but if there is a Re- 
fuſal by one, and the other proves the will, the refuſing 
executor may adminiſter when he will, during the life of 
his co-executor. 1 Nep. 28. If there is but one executor, 
and he adminiſter, he cannot refuſe afterwards; and if 
once he refuſe, he cannot adminitter afterwards : 'I hus, 
where a teſtator being poſſeſſed of lands, &c. for a term 
of years, deviſed the ſame to the Chief Juitice Calline, 
and made him executor, and died; afterwards the exe- 
cutor wrote a letter to the Judge of the Prerogative 
Court, intimating, that he could not attend the execu- 
torſhip, and defiring him to grant adminiſtration to the 
next of kin tothe deceaſed, which was done accordingly ; 
and after this the executor entered on the lands, and 
granted the term to another; it was adjudged void, be- 
cauſe the letter which he wrote was a ſufficient Refuſal ; 
and he may not once refuſe, and afterwards take upon 
him the executorſhip. Moor 272. N 

An executor, after a caveat entered againſt the will, 
took the uſual oath of an executor, and afterwards re- 
fuſed to prove the will ; and it was held, that having 
taken the oath of executor, the Court could not admit 
him to refuſe afterwards, but ought to grant probate to 
him, notwithſtanding the caveat, on another's contelting 
for the adminiſtration, Sc. 1 Vent. 335. See tit. Executor. 

There is a Refuſal of a clerk preſented to a church, for 
literature, Oc; in which caſe, if a Biſhop once refuſes a 
clerk for inſufficiency, he cannot accept of him after- 
wards, if anewclerk is preſented. 5 Rep.58: Cro. Elzz.27. 
See title Par/on. 

Ia trover, a demand of the goods, and Refuſal to de- 
liver them, muſt be proved, Ec. 10 Rep, 56. See title 
Trover. 

REGALE EPISCOPORUM, The temporal rights 
and privileges of a Biop. Brady. 

REGALES, The King's ſervants or officers, I al- 
Vingbam, anno 1291. 

REGAL FISHES, Whales and ſturgeons, ſome add 
porpuſes. Sce Vat. antiq. I Eliz, c. 5; and this Die- 
tionary, titles King; Queen. 

REGALTA, Jura omnia ad Fiſcum ſpedlantia; Spelman.] 
The Royal Kights' of a King, which the Civilians reckon 
to be fix; vis. Power of judicature; of life and death; 

of war and peace; maſterleſs goods, as waifs, eſtrays, Sc.; 
afleſſments; and minting of money. See title Ang, 

The Crown, ſceptre with the croſs, ſceptre with the 
dove, St. Eiwward's ſtaff, four ſeveral ſwords, the globe, 
the orb with the croſs, and other articles uſed at the Co- 
ronation of cur Kings, are commonly called the Regalia. 
See the relation of the Corona tion of King Charles II. in 
Baker's Chrenicle, 


REG 


gative of the King; and theſe the feodal writers dillin. 
guith into the majora and minora Regalia: I he ſor mer 
comprehending what relates to his power and digniiy; 
the latter to his f/cal or pecuniary prerogatives. 1 Cen. 
241. See title Ang V. ; 

Regalia 1s alſo taken for thoſe rights and privileges 
which the Church enjoys by the grants and other cn. 
ce ſlions of Kings, and ſometimes for the patrimuny of 
the Church; as Regalia Santi Petri, &c. It lipvites 
alſo thoſe lands and hereditaments which have been 
given by Kings to the Church, wiz. Cepimus in manyy; 
nejtram baroniam & Regalia guæ archiepiſcopus Eborim de 
nobis tenet. Prynn, lib. Angl li. 231. Theſe, whilſt in the 
poileſhon of the Church, were ſubject to the fame (cr. 
vices as all other temporal inheritances ; and after the 
death of the Biſhop, they of right returned to the King, 
until he inveſted another with them ; which, in the reien 

of William the Conqueror, and ſome of his immediate 
ſucceilors, was often neglected or delayed; and as often 
the Biſhops complained thereof. This appears in O;9+. 
ricus Vitalis, lib. 10, and other writers in thoſe days, 
Neubrigenſis, lib. 3. cap. 26, tells us they complained 
againſt Henry II. for the ſame cauſe. 

REGALIA FACERE, To do homage or fealty 
when he is inveſted with the Regalia. Malm/bury, de CI 
Pontificam, p. 129, de Anjelmo. - 

REGARD, Regardum ; rewardum : Fr. regard; «/: 
fectus, reſpectus.] dignifies, generally, any care or dili- 
gent reſpect: yet it hath alſo a ſpecial acceptation, where. 
in it is only uſed ia matters of the foreſt; either for the 
office of Regarder, or for the compaſs of the ground be- 
longing to that office. Crom. Fur. 175, 199. Touching 
the former, fee Manwwoed, part 1.194, & 198. And 
touching the ſecond ſignification, the compais of the 
Regarder's charge is the whole foreſt; that is, all the 
ground which is parcel of the foreſt, for there may be 
woods within the limits of the foreſt, that are no parcel 
thereof, and thoſe are without the Regard. Manxvod, 
part 2. c. 7. num, 4: And fee fat. 20 Car. 2. c. 3. As 
to the Court of Regard, and the office of Regarder, tee 
this Dictionary, title Fere/, | 

REGARDANT, Fr. ſeeing, marking, vigilant.] As 
a Villein Regardant was called, Regardant to the Manos, 
becauſe he had the charge to do all baſe ſervices within 
the fame, and to ſee the ſame freed of all things that might 
annoy it. This word is only applied to a villeia or 
nief, yet in old books it was ſometimes attributed to {er- 
vices. 1 It. 120. A Villem Regardant, it ſeems, was 
rather ſo called, becauſe annexed to the manor z regard- 
ing, or relating to it. See titles Yillein ; Tenure, 

REGARDER, Regardator, Fr. regardeur, /petator. | 
The officer of the Kiog's Foreſt, who is ſworn to mak? 
the regard of it; and has been uſed in ancient time, to 
view and inquire of all offences of the foreit, as well of 
vert as of veniſon; and of concealment of any offences 
or defaults of the foreſters, and all other officers fe 
King's Foreſt, relating to the execution of their offices, 
Sc. Cromp. Juriſd. 153: Manweed, 

This officer was ordained in the beginning cf the 


' reign of Henry II. Regarders of the Foreſt mult make 


their regard, before any General Seſſions of the Foren, ur 
Juſtice Seat, can be hoiden ; when the Regarder is to g 


through the foreſt, and every bailiwick, to fee an 


quite 


Regalia is ſometimes taken for the dignity and prero. 


Ey, ff to hold 


REG 


inquire of the treſpaſſes therein; ad wvidendum, ad inqui- 
rondum, ad imbreviandum, ad certificandum, & c. Manw. 
part 1. 5. 194+ A Reparder may be made either by the 
King's letters patent; or by any of the Jaltices of the 


forelt, at the general Hie, or ſuch times as tae regard 


is to be made, Sc. Mango. See title Foreſt. 

REGEINCON>oUL LUO, A Wiit iued from the King 
to the Judges, not to proceed in a cauſe which may preju- 
dice the King, vr!il be is died. 

ame, I. granted ihe oitce of Super/edeas in C. B. to 
one Mitchel. and thereupon Brownlow, Chief Prothono 
tary, brought an athle againſt him; and the defendant 
Michel obtained the King's writ to the Judges, reciting 
the grant of this offi.e, commanding them not to pro- 
ceed Rege incon/ulto; And it was argued againit the writ, 
that the Court might proceed, becauſe the writ doth not 
mention that the King had a title to the thing in de- 
mand, nor any prejudice winch might happen to the 
King, if they thouid proceed : The caule was compro- 
miſed. Moor 844 

A Rege inconſulto may be awarded, not only for the 
party to the plea, but on ſuggeſtion of a ſtranger; on 
cauſe ſhewn that the King may be prejudiced by the 
proceeding, &c. Fenk. Cent. 97 

A Writ of Rege incenſults does not lie, but when it ap- 
pears plainly to the Court, that tne party's title is in 
diſafirmance of the King's title. Fardr. 179. 

When the defendants will not pray in aid, this writ 
is in nature thereof, to inform the Court how it con- 
cerns the Cron, and to inhibit their proceedings. See 
9 Rep. 16, 4: Cro, Eliz. 417. Where the tenant or de- 
tendant does not pray in aid, but a writ de Domino Rege 
incen/ulio is brought, and directed to the Judges, and it 
appears to the Court, that the cauſe is not available or 
ſufficient in Law, the Court ought to diſallow the writ, 
and proceed in the action; and if the cauſe appears to 
the Court to be juſt and lawful, and not brought for 
delay, then the Judges ought to furceaſe. See 2 IA. 
269: And. 280: Mo. 421. And further, Vin. A4or. title 
Rege inconſulto. 

REGENT'; See titles Xiug V. 2: Queen, 

REGIO ASSENSU, A Writ whereby the King 
gives his Royal Aſfent to the election of a Biſhop, Keg. 
Orig. 294. | 

REGISTER, more correctly Regi/rar ; Regi/trarius. ] 
An officer who writes and keeps a Regiltry. See Regi/try. 

Regiſter is the name of a book, wherein are entered 
molt of the forms of writs, original and judicial, uſed at 
Common Law, called the Regiſter of Writs: Cote attirms, 
that this Regiſter is one of the molt ancient books of the 
Common Law. Co. List. 159, 

Black/tone terms it, the moſt ancient and highly ve- 
nerable collection of legal forms, upon which F7iz2her- 
bert's Natura Brevium is a comment; aud in which every 
man who'is injured will be ſure to find a method of re- 
lief, exactly adapted to his own cafe, deſcribed in the 
compaſs of a few lines, and yet without the omiſſion of 
any material circumſtance. 3 Comm. 183. 

REGISTRY, Regi/trum, from the old Fr. ger, 1. e. 
in lecto reponere.] Properly the fame with Kepoſitory: 
The office books, and rolls wherein the proceedings of 
the Chancery, or any Spiritual Court, are recorded, 
Te. are called by this name. 

RecisSTRY, or REGISTER OF THE PARIS 
Cuukchn, Regiftrum Eccle/ie Parechialis.] That where- 


/ 


| 
| 


REGISTER. 


in baptiſms, marriages, and burials are regiſtered in each 
Pariſh every year; which was inſtituted by Lord Crem- 
cb, anno 13 Henry VIII., while he was Vicar-general to 
that King. 

Theſe Pariſh Regiſters are to be ſubſcribed by the 
Minifter and Churchwardens; and the names of the 
perſons ſhall be tranſmitted yearly to the Biſhop, Sc. 
See title Marriage. 

REc1sTER, or REGISTRY OF Deeps. The regi(- 
tering of Deeds and Incumbrances is a great ſecurity of 
titles to purchaters of lands, and to mortgagees ; and ſome 
laws have been made requiring the ſame. By fat. 2 nn. 
c. 4, A Regiltry is to be kept of all Deeds and Convey- 
ances aftecting lands, executed in the V Riding of 
Fork/Sire; and a public office erected for that purpoſe 3 
and the Regiſter is to be choſen by freeholders having 
col. per annum, &c, The flat. 6 Ann. c. 35» Ordains, 
that a Memorial and Regiſtry of all Deeds, Conveyances, 
Wills, Sc. which affect any lands or tenements, {hall be 
made in the Za# R ding of the county of Ter#; and 
the Regiſter is to be {worn by the Juſtices in Quarter 
vellions, and every leaf of his bock ſigned by two Jultices, 

By Hat. 8 Geo. 2. c. 6, A Regiſtry ſhall be of all Deeds 
made in the North Riding of the county of Tori, Me- 
morials of Wills muſt be regiſtered within fix months 
after the death of the teſtator ; the Regiſter neglecting 
his duty, or guilty of fraudulent practices, ſhall forfeit 
his office, and pay treble damages; and perſons coun. 
terfeiting any Memorial, Sc. be liable to the common 
penalties of forgery. 

By fat. 7 Ann. c. 20, A Memorial and Regiſtry is 
to be made of all Deeds and Conveyances, and of all 


Wills, whereby lands are affected, Sc. in the county of 


Middle/ex, in the like manner as in the Weſt and Eaſt 
Ridings of Jorkfaire, 

Deputy-of the Chief Clerk of the King's Bench, ap- 
pointed a Regiſter for Midaleſcæ, inſtead of the Chief 
Clerk. 25 Geo. 2. c. 4. 

It is provided, by fat. 5 Ann. c. 18, and ſubſe- 
quent ſtatutes, that Porgains aud Sales may be inrolled 
with the Regiſter, and ſhall be as valid as it jorolled 
according to fat. 27 H. 8. c. 16, See titles Bargain and 
Sale; Inrolment. 

It is obſerved, by Black/ore, that however plauſible 
theſe proviſions as to a Regiſtry may appear, in theory, 
to remedy the inconvenience ariſing from the want of 
notoriety attendant on modern Deeds, it has been doubted 
by very competent Judges, whether more diſputes have 
not ariſen in thoſe counties, by the inattentions and 
omiſfions of parties, than have been prevented by the 
uſe of Regiſters. 2 Comm. c. 20, 


By theſe ſtatutes, Deeds, Conveyances, and Wills, ſhall 
be void againſt ſubſequent purchaſers or mortgagees, un- 
leſs regiſtered before the Conveyances under which they 
claim: alſo no judgment, ſtatute, or recognizance, ſnall 
bind any lands in thoſe counties, but from the time a 
Memorial thereof ſhall be entered at the Regiſter's 


office; but the acts do not extend to Copy hold Eſtates, 


Leaſes at. a Rack- rent, or to any Leaſes, not exceeding 
twenty-one years, where the poiſte ſſion gocs with the 
lcale; nor to any Chambers in the Inns of Court. 

An annuity was granted out of lands lying in Midale- 


' /ex; A. B. who had notice of the grant, purchaſes the 
lands; 
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lind "5 the prantee ſhail have the annuity 2gainſt A. B. 
thou Zh the grant of the annu! 'ty Was NOt ire gin red; for 
the ins was intended to give notice of inen .mbrances 
to ee that they might not be defrauded ; but if 
a man knows of ar incumbrance, and will, notwithiland- 
ing, purchaſe, he is bound, though te wenmnbrance Was 
not regiſtered, 1 Strange 004. ace 1 V/. 64. 


A mortgage of a icale was regiltered, out pot the 


eaſe itſelt; this will not bar a ſubſequent purchaſer. 
2 Strange 1064. See further, title Nocice. 

Roi ay os PATISTS' EsTarEs : Ser this Dic. 
titic Pap its i]. 

RLG Us PROFESSOR, A Reader of Lectures in 
the Univerſities, founded by th- Ing: King Len VIII. 
was the founder of five Lectures in "Gich U: 3 01 
Oxford and Cambridge, viz of Divinty, Greek, H- 
bre „ Law, and Phbylic ; the Reagers of which are called 
in the Univerſity ſtatutes Regit Preyeſjores 

REGNI POPULI, A name giv-n to the © pec ple of Sur | 
ry and Sex, and on the fea-cuails of Hag ire. L16unt, 

 REGNUM ECCLESIAST!:CUM.. In ſome coun- 


tries, formerly, the Clergy beld there was a double ſu— 


preme power, or two kingdom s in every kingdom ; the 


one a Regnum Ecclgſiaſticum, abſolute and independent, of 
any but the Pope, over ecc eſiaſtical men and cauies, ex 
empt from the Secular Magiſtrate; the other a Reg n 
Seculare, of the King or Civil Magiſtrate, which had ſub- 
ordination and ſubjection to the ecc'chaſtical Kingdom: 
but thele uſurpations were e terminated here by Henry 
VIII. 2 Hales Hiſt. P. C. 324. 

REGRATOR, Regrararius. ] It originally ſignified 
one who bought provitions, in order to fell them again 


Vor gain: and ſuch perion was confidered ancien ty, with 


great jultice, as an enemy to the Community. It is now 
confined to perſons buying and ſeliing again in the ſame 
market, or within four miles thereof See Spelm. v. Re- 
gratarius : and this Dictionary, title Foreftaller, 

REGULARS, Regulares.] Such as profeſſed to live 
under {ome certain rule; as Monks, or Canons Regular, 
who eugh: always to be under ſome rule of obedience. 
See titie Clerg y. 

REGULUs, SUBREGULU3, Words often men- 
tion-d in the Councils of the Frglih Saxons. "The firſt 
ſignifies Comes, the other Yicecomes. But in many 
places they fignity the ſame dignitary ; as in the old 
book in the archives of Worcefer cathedral, Cowell, See 
Subregulus. 

REHABERE FACIAS SEISINAM, Quando Vice- 
comes liberavit ſeiſinam de majore parte, quam deberet. ) A 
Writ judicial; of which there is another of the ſame 
name and nature. Reg. Fudic. 13,51, 54. It lay when 
the Sheriff in the Habere facias ſeiſnam had delivered 
more than he ought. 

REHABILITATION, Rebabilitatio.] A reſtoring to 
former ability: It was one of thoſe exactions claimed by 
the Pope heretofore in England, by his bull or brief, for 
re- enabling a ſpiritual perſon to exerciſe his function, a ho 
bad been diſabled. See fat, 25 H.8.c.21; and titles 
Papifts Rome; Pope. 

RE!F, Sax. refian; ſpoliare.] In old Law Latin fig- 
-nified robbery. Coavell. 

REJOINDER, Rejanctio.] The anſwer or exception 
of a defendant in any action to the plaintiff's replication, 
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RELATION. 


It ought to be a ſuflicient anſwer to the replication, 308 
follow and intorce the matter of the bar pleaded, 2 [;/ 
Abr. 433. g 

Defeudant is not to rejoin on ſuch words as are not 
contained in the Seclaration, or rephcation : and if de. 
fendant do in his Rejoinder depart from his plea pleaded 
in bar, the Rejoinder is not good, becauſe this is un. cer. 
tain, and to fav and unfay, which the Law doth not at. 
low. Mich. 22 Car. B. R. 

It is obſerved, that in many caſes, if the plaioriff in his 
replication alleges any new matter, the defendant may 
there make a new aniwer in the Rejoinder; thouph if 
the defendant pleads a gepcral plea, he ſhall nut com. 
monly make that good aiterwards, by a particular ting 
in tis Rejoinder. 5 Hen. 7. 19: Raym, 22. Ses title: 
Departure ; Pleading. 

A ELATION, Relatio.] Is, where, in cor. fideration 
of Law, two different times or other things are accu red 
as one; and by fome act done, the thing ſubiequent is 
taid to take eff & by Relation from the time preceding 
as if one deliver a w riting to another, to be eee 
a third perſon as the deed of him who made it, when ſuch 
third perſon hath paid a ſum ot money; now, when the 
money is paid, ard the writing de livered, this ſhall be 
taken as the deed of him who made and delivered it, at 
the time of its firſt delivery, to which it bas Relat ion; 
(lee titles Veed III. 7; Eſcrow ;) and fo things relating 
o a time long before, (hall be as if they were dou? it 


that time. Terms ae Ley: Shep. Epit. 8:7. 


his device is molt commonly to help acts in Low, 
and make a thing take effect: and ſhall relate to the 
{ame 10g, the fame intent, and between the tame par- 


ties only; and it ſhall never do a wrong, or lay a charge 


upon a perſon that is no party. Co. Lit. 190: 1 Rep gg; 
Plowd. 188: 2 Vent 200. 

When the execution of a thing is done, it hath Rela. 
tion to the thing executory, and makes all but one act. 
to record, although performed at ſeveral times. 1 Rep, 
99. Judgment ſhall have Relation to the ürſt day of 
the term, as if piven on that very day, unleſs there is 2 
memorandum to the COntrary ; as where there is a Con» 
tinuance till another day in the {ame term. 3 , 212. 
A verdict was given in acauſe for a plaintitt, 4nd there was 
a motion in arreit oi judgment within four days; the 
court took time o adviſe, and in four days afterwaras the 
plaintiff died; it was avjudged, that the favour of the 
Court ſhall not pr: judice the party, tor the judgment 
ought to have heen given after the firſt four days; and 
though it is given after the death of the party, it ſhall 
have Relaticn to the time when it ought to have been 
given. 1 Leon. 187. 

Rule was had for judgment, and two days after the 
plaintiff died; vet che judgment was entered, becauſe it 
ſhall have Relation to the day. when the role was given, 
which was when the plaint ff was alive. P. 132. Judg- 
ment againſt an heir of the obligation of his anceſtor, 
ſhall have Relation to the time of the e purchaſed; 
and from that time it will avoid all alterations made by 
the heir. Cro. Car. 102, If one be bail for a detendant, 


and before judgment he leaſes his lands ; they ſhall be 
liable to the bail, and judgment by Relation. Peph. 132. 
See titles Fadoment 3 ; Bail, 

It was formerly holden, that where the defendant in a 


ſuit after the ee of the feri facias, but before the She- 
ri 


RELATION. 


riff had executed it, ſold the goods, and delivered them 
to the buyer; the Sheriff might take them in execution 
in the hands of the buyer; for when ſuch execution 1s 
made, it ſhould have Relation to the ze//e of the Fi. Fa. 
1 Leon, 304 : But by fat. 29 Car. 2. c. 3. $ 16, Writs 
of Execution ſhall bind the property of the goods, only 
from the time of their delivery to the officer. See title 
Execution IV. 1. 

Sale of goods of a bankrupt, by Commiſſioners, ſhall 
have Relation to the firſt act of bankruptcy ; and be 
good, notwithſtanding the bank rupt ſells them atterwards. 
Stat. 1 Fac. I. c. 15. See title Bankrupt. 

If a man buys cattle in a market, which are ſtolen, and 
ſelleth them out of the market, though the cattle are 
afterwards brought into the market, and the ſecond bar- 
gain confirmed, and money paid, c. this bargain will 
not be good; for it ſhall have Relation to the beginning, 
which was unlawful Dyer 99. See title Marker. 

Fines, being but common aſſurances, ſhall be guided 
by the indentur-s precedent; and the execution thereof 
have Relation to the original act. Cro Fac. 110. A bar- 
gain and fale was made to A. B and before it was in- 
rolled, the ſame bargainor levied a fine to the bargainee, 
and atterwards, and within the fix months, the deed was 
inrolled; adjudged, that the bargainee was in by the fire, 
and not by the deed inrolled ; becauſe, though the inrol- 
ment ſhall have Relation to the delivery of the deed, that 
is only to protect the lands from all incumbrances to be 
mage by the bargainor to others after the deed, and be- 
fore the inrolment, but not to deveſt any lawful eſtate 
made by him before. 4 Rep. 70. After an indentur» of 
bargain and ſale is inrolled, according to the ſtatute, it 
relates to the delivery; nothing pa ſſes till inrolment, but 
then it relates. See titles Bargain and Sale; Fine of Lands. 

if an infant or feme covert diſagree to a fechment to 
them made, when they arc cf age, or diſcovert; it ſhall 
relate as to this purpole, ro diſcharge them of damages 
from the time. 3 Rep. 29: Ce. Lit. 310. See Irfant, &c. 

Letters of adminiſtration relate to the death of the in- 


 teltate, and not to the ume when they were granted. 


Stzle 341, See title Executer, When the wife is en- 
dowed cf lands by the heir, the fhail be in immediately 
from the buſband by Relation, 36 H. 6, 7. See Dar, 

It is a rule in pleadings, grants, Sc. Ad proximium 
antecedens fiat relaiio; but that rule has an exception, 
(v.) niſi impediat ſententia: And it hath. been held, 
that this rule hath many reſtrictions, 1. e. Fiat relatio, 
fo, as there is no abſurdity or incongruity ; therefore 
it is always ſecundum fubjetam materiam. Hard. 77: 
J Saik. 199. 

A perſon granted ?:tam illam porticvem decimarum in B. 
with all other his tithes in B. chen or late inoccuparione J. C. ; 
here the words i occupations J. C. have Relation to the 
waole ſentence, and not only tome precedent words, with 
al! other his tithes, becauſe the pronoun am relates as 
well to the tenures of the tithes, as to the place where 
tiey ariſe, 4 Rep. 3 4+ 

In debt upon bond, Conditioned that if * M. died be- 
fore Miaſummer day, without iſtue male ot her body 24:3; 
lwing, that in ſuch cate the bond ſhould be void: De- 
ſendant pleaded, that, before Miaſummer day, ſhe did die 
rvithout ue male 1HEHN living; and the quettion was, 


Whether the adverb then ſhould relate to Nrd/ummer day, 
A / 


or to che death of J. M. And it was agreed, that it 
9. 


RELEASE. 


might relate to either; but becauſe it happened in ſact, 
that ſhe had a ſon living at her de-th, which ſon died be- 
fore Mid/ummer day, there fore the words then living ſhall 
relate to that day, and not her death; becauſe it is moſt 
benehicial to the obligor, that it ſhould be ſo. Dyer 17. 
Q.“ See title Bond. 

RELAT OR, Lat.] A rehearſer, or teller; applied 
to an informer, See titles {formation 3 Que Warrants, 


RELEASE 


ReLaxaT1o0.] An inſtrument whereby eſtates, or 
other things, are extinguiſhed, transferred, abridged, or 
enlarged. We}. Symbel. part. 1. 1.2.5 fog. And where- 
by a man quits, and renounces, that which he before had. 
Com. Dig. title Releaſe 

A RELEASE OF Land, is claſſed by Blackflone among 
the ſecondary or derivative ſort of Conveyances : and is 
by bim defined to be, A Diſcharge or Conveyance of a 
man's right in lands or tenements, to another that hath. 
ſome former eſtate, in poſſeſſion. See further this Dict. 
titles Conveyance; Deed; Leaſe and Releaſe. 

| The words generally uſed in ſuch Releaſes are, remiſed, 
releaſed, and for ever quit claimed. See poſt, II. 


I. Of Releajes, generally, 
II. Of the Words and Ceremony required in a Re- 
leaſe ; and hixv far a Covenant, Agreement, or 
a Diſpoſition by Will, may cperate as a Reicasb. 
III. hat fbe't be relea/id, by a Releaſe of ail Clain:s 


and Demands. 


IV. Vat fhall be released, by a Reltaſt of all A. lion: 
and Suits ; and of all Right and Tith in Land. 


V. How far a Pofrbility, or contingent Intere/t, may 


be releaſed. 


I. THERE is a Releaſe in Fact, and a Releaſe in Law. 
Perkins Grants 751. A Releaſe in Fact, is that which the 
very words cxpreſsly declare. A Releate in Law, is that 
which doth acquit by way of conſequence or intendment 
of Law. How thetic are available, and how not, {ze Lie- 
tleton at large, I. 3. c. 8. Covell. 

:\ Releate is the giving or diſcharging of a right of 
action which a man hath claimed, or may claim, againit 
another, or that which is his; or it is the conveyence of 
a man's intereſt or right which he hath to a thing, to 
another who hath poſſeſſion thereof, or ſome eſtate therein, 
4 New Abr. 

According to Che, Releaſes are diſtinguiſhed into e- 
bre Releales in Deed, and thoſe arifing by operation of 
Law; and are made of lands and tenements, goods and 
chattels; or of actions real, perſonal, and mixt. 1 Ju. 
264, @a. 

Releases f Lana, may enure or take eſfect in various 
wars: Either, Fir, by way of exiarging an eftate; (enlarger 
Petaie;) where the poſiefiion and inheritance are ſe pa- 
rated for a particular time; and he who hath the revertion 


| or inheritance, relcates to the tenantin pefieftion all his 


— — — — 


tight and intereſt, Such Releale is fad to «large his 
eſtate; and to be equal to an ente and feottment, and to 
amount to a grant and attornment 1 aft. 267, 4. Thus, 
if there be tenant for lite. or years, remainder to another 
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in fee, and he in remainder releaſes all his right to the 

articular tenant and his heirs; this gives him the eſtate 
in fee. Litt. & 465. But in this caſe the Releſſee muſt be 
in poſſeſſion of ſome eſtate, for the Releaſe to work upon; 


for if there be a Leſſee for years, and before he enters and 


is in poſſeſhon, the Leſlor releaſes to him all his right in 
the reverſion, ſuch Releaſe is void, for want of poſle ſſion 
in the Releilee, Zzt. 5 459. 

When it is ſaid, however, that a Releaſe, which enures 
by enlargement, cannot work without a poſſeſſion, it 
muſt be underſtood to mean, not that an actual eſtate in 
poſſeſſion is neceſſaty, but that a weed zntereft luffices 
tor ſuch a Releaſe to operate upon. By comparing this 
with the operation of a Lea/e and Relea/e, (lee that title,) 


it will be ſeen, that not only eſtates in poſſeſſion, but 


eltates in remainder and reverſion, and all other incor- 
poreal hereditaments, may be effectually granted and 
conveyed by Leaſe and Releaſe : but it is an inaccuracy 
to ſay, that the Releaſe, in theſe caſes, is in the actual 


" pY/heſſwon of the hereditaments: the right expreſſion is, 


that they are au iy we/ted in him, by virtue of the Leaſe 
of poſſeſſion and the ſtatute. 1 I/. 270, (a) u. 3. 

To make Releaſes operate by enlargement, it is ge- 
nerally neceſſary, that the Releſſee, at the time the Re- 
leaſe is made, ſnould be in actual poſſeſſion of, or have a 
veſted intereſt in, the lands intended to be releaſed; that 
there ſhould be a privity between him and the Releſſor; 
and that the poſſeſſion of the Releſſee ſnould be noto- 
rious. To this latter circumſtance, however, the Statute 
of Uſes furniſhes an exception, exemplified in the ope- 
ration of a Leaſe and Releaſe : where the Bargainee has 
a veſted intereſt, immediately after the execution of the 


| bargain and ſale, without any entry, attornment, or other 


act of notoriety whatſoever : though, at Common Law, til] 
entry or attornment, the Leſſee was not capable of a Re- 
leaſe. But, from the general principles above noticed, te- 
nant by elegit or fatuie-merchant is not capable of a Releaſe 
that is to operate by enlargement; while tenants in dower, 
or by the curteſy, are; as they have the notoriety of 
poſſeſſion and privity of eſtate with reſpect to the Re- 
leafor. See 1 nfl. 273, (a) in u. 

Secondly ; By way of paſſing an ate; (mitter Peſtate;) 


as when one of two coparceners releaſeth all her right 


to the other, this paſſeth the fec- ſimple of the whole, 
1 Inſt. 273. | 

In both theſe cafes there mult be a privity of eſtate 
between the Releſſor and Releflee ; that is, one of their 
eſtates mult be fo related to the other, as to make but one 
and the ſame eſlate in Law. 1 1. 272, 3: 2 Comm. c. 20. 

34ly; By way of paſſing a right ; (mitter le droit;) as if 
a man be diſſciſed, and releaicth to his diflerfor all his 
right; hereby the diſſviſor acquires a new right, which 
changes the quality of his eſtate, and renders that lawful 
which before was tortious or wrongful. Lit. § 466. 

Relcates of this kind muſt be made either to the diſ- 
ſeiſor, his feoffee, or his heir. In all theſe cales, the 
poſſeſſion is in the Releſſee; the right in the Reteſlor ; 
avd the uniting the right to the poſſe ilton, completes the 


title of the Releſſee: But tne different degrees of title | 


in the difletſor, his feoiſee, or his heir, give the Relvates 
made to them different operations. "hey all agree in 
this reſpect, that no privity is required, or indeed can, 
from the nature of the caſe, exiſt between them and the 
Releſſor. 1 Txt. 274, (a) in n. 
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At Common Law, lands could not be transferred from 
one to another, but by feoffment with very of the ſelfin, 
This produced a notoriety of the tranſmutation of the 
poſſeſſion. This notoriety was, in ſome meaſure, eſteced 
by a diffeifin; but that was only a tortious pode flion, 
liable to be defeated by the diſſciſce. Thus the diil-ifyr 
had the poſſeſſion, the ditlciice the right. To complete 
the title of the diſſeiſor, it was neceſſary he ſhould acguirs 
the right: This could not be doue by a feoffment, 23 
that was a transfer of the poſteliion ; but it was elected 
by a Releaſe, which, in this caſe, operated as an actual 


transfer of the right. 1 1½½. 264, (a) in u. 


Thus, in the caſe of a Releaſe, per mitter le droit, 
when made to the feoffee of the difleiior ; the teoftee i; 
in by title, his eſtate cannot be deveſted or Gifatkiined, 
but by an act equal to that which created it: A Relcate 


does not affect his poſſeſſion or title, but diſcharges it 


trom the right of the Releilor; ſo that, whether the 
whole fee is in the ſeoffee, or carved out into paiticular 
eltates, it remains unaltered by the Releaſe, except 25 i; 
is diſcharged by it from the right of the Releſſor. 1 /:/; 
275, (a) in n. In the caſe of a Releale to the hezr of the 
diſſeiſor, it is to be obſerved, that a difl-ifor has a mere 
naked poſſeflion, unſupported by any right; and that the 
diſſeiſce may reſtore his poſſeſſion, and put a total end to 
the poſſeſſion of the diſſeiſor by entry. But though tle 
feoffe e of the diſſeiſor comes in by title, ſtill the right of 
poſſe ſſion remains in the diſſeiſce, and he may equally 
enter on the feoffee as on the diſſeiſor; ſo that a Releaſe, 
fer miller le droit, gives both to the diſſeiſor and his 
feoffee the right of poſſeſſion, and the right of property: 
But if the diſleiſor dies, the entry of the diſſeitee is taken 
away, and a preſumptive right of poſleſſion is in che 
heir; ſo that the Releaſe of the diſſeiſee only paſſes the 


right of property. 1 nt. 277, (a) in u. 


4thly; By way of extinguiſhmeat; as if my tenant for 
life makes a leaſe to A. for lite, remainder to B. and his 
heirs, and J releaſe to A. : this extinguiſhes my right 
to the reveriion, and ſhall enure to the advantage ct Z.'s 
remainder as well as of A4,'s particular eſtate. Lime. & 470, 
See title Extinguiſbment. Where the Releflee cannot 
have the thing per mitter le droit, yet the Releaſe ſhall 
enure, by way of extinguiſhment, againſt all marner ot 
perſons; as when the lord grants the ſeignory to his 
tenant, ſuch. Releaſcs abſolutely extinguiſh the rent, Sc. 
although the Reicfiee be only tenant tor life. See 1 1%. 
267, (a) in u.: 193, (6): 273, (6). 


57%; By way of entry and feoffment; as if there be two 


joint diſteiſors, and the diſſeiſee releaſes to one of them, 


he ſhall be ſole ſciſed, and ſhall keep out his former com- 
pavion ; which is the ſame in effect as if the diſſeiſce hid 
entered, and thereby put an end to the diiletlin, aud at- 
terwards had enteoffed one of the dificiſors in fee. 1 /. 
278. It has been already obſerved, that when a man 
has in himſelf the poſſeſſion of lands, he mult, at the 


Common Law, convey the treehold by feoftmen: aid 


livery ; which makes a notoriety in the country: but it 
a man has only a right or a future interelt, he may con- 
vey that right or intereſt by al mere Releaſe, to him that 
is in poſſeſſion of the land: for the occupancy of the 
Releſſe> is conſidered as a matter of fullicient notori-iy 
already. 2 Comm. c. 20; and ſce 1 It. 275 (6) iu u. 
A Releaſe is to be adapted to the nature of the cue, 


and the purpoſes for which the Releaſe is intended; o 
that 
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that if a man be diſſeiſed of lands, or diſpoſſeſſed of 
goods, and releaſe all actions, he may, notwithſtanding, 
enter into his lands, or retake his goods, the right and 
property being {till in him, though he has deveſted him- 
{elf of his remedy. Hab. 163: 4 Co. 63. 

So, where a man has divers means to come to his right, 
be may releaſe one, and yet take advantage of the other; 
but if a man has not any means to come to his right but 
by way of action, there, by a Releaſe of all actions, his 
tight by judgment of Law is gone, becauſe by his own 
2& he has barred himſelf of all means to come at it, 
8 Co. 152: Co. Lit. 286. 

Heretofore, Releaſes were conſtrued with much nicety 
and great ſtrictneſs; and, being conſidered as the deed or 
grant of the party, were, according to the rule of Law, 
taken ſtrongeſt againſt the Relealor : 'They now receive 
ſuch interpretation as theſe grants and agreements do, 
and are favoured by the Judges as tending to repoſe and 
guietneſs. Dyer 56: Plowd. 289: Heil. 15: 8 Co. 148. 

Hence it hath been eſtabliſhed as a general rule in the 
conſtruction of Releaſes, that where there are general 
words only in a Releaſe, they ſhall be taken moſt ſtrongly 
againſt the Releaſor; but where there is a particular re- 
cital in a deed, and then general words follow, the gene- 
ral words ſhall be qualified by the ſpecial words. 1 Mod. 
99: 1 Ld. Raym. 235. 

It is neceſſary, in all caſes where a Releaſe of lands is 
made, that the eſtate be turned to a right; as in a diſ- 
ſeiſin, &c. where there are two rights, a right of poſ- 
ſeſſion in the diſſeiſor, aud a right to the eitate in the 
diſleiſee ; now when the diſſeiſee hath releaſed to the 
diſſeiſor, here the diſſeiſor hath both the rights in him, 

«viz, The right to the eſtate, and alſo to the poſſeſſion: 
or elſe it is requiſite that there be privity of eſtate be- 
tween the Tenant in poſſeſſion and the Releaſor; for a Re- 
leaſe will not operate without privity. 2 LI. 435. A 
Releaſe, made by one that at the time of the making 


thereof had no right, is void; and a Releaſe made to 


one that at the time of making thereof hath nothing in 
the lands, is alſo void, —. he ought to have a free- 
hold, or poſſeſſion, or privity. Noy's Max. 74. 

He that makes a Releaſe muſt have an eſtate in him- 
ſelf, out of which the eſtate may be derived to the Releſſee; 
the Releſſee is to have an eſtate in poſſeſſion in deed, or in 
Law, in the land whereof the Releaſe is made, as a found- 
ation for the Releaſe ; there muſt be privity of eſtate be- 
tween the Releſſor and Relefſee; and ſufficient words in 
Law, not only to make the Releaſe, but alſo to create 
and raiſe a new eſtate, or the Releaſe will not be good, 
i Int. 22. A Releaſe to a man and his heirs will paſs 
a fee-fimple; and if made to a man, and the heirs of his 
body, by this the Releſſee hath an eſtate- tail: But a Re- 
leaſe ot a man's right in fee-ſimple, is not ſufficient to 
paſs a ſee ſimple. 1 Ju. 273. 

A Releaſe made by deed-poll, of right to lands, Cc. 
needs no other execution than ſealing and delivery; and 
will operate without conſideration : But it is convenient 
to put a valuable confideration therein; leſt it ſhould be 
judged fraudulent by ſtatute. Lit. $ 445. L Convey, 
230, 248: Cre. Jac. 270. See title Con/ideration, 


II. ARF1 x as which operates by mitter Pefate is, where 
two perſons come in by the ſame feudal contract, as joint- 
* ” coparceners, and one of them releaſes to the 
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other the benefit of it. In Releaſes which operate by 
this mode, the Releſſee being ſuppoſed to be already 
ſeiſed of the irheritance, by virtue of the former feudal 
contract, and the Releaſe only operating as a diſcharge 
from the right or pretenfion of another, ſeiſed under the 
ſame contract, words of inheritance, in the Releaſe, are 
uſeleſs, So, in cafes of Releaſes per mitter le dreit, words 
of inheritance are not neceſſary; as the diſſeiſor, to whom 
or to whoſe feoftee or heir that Releaſe is made, (fee 


ante J.) acquires the fee by the diſſeiſin, and therefore 


cannot take jt under the Releaſe : But where the Releaſe 
operates by enlargement, the Releſſee having no ſuch 
previous inheritance, and poſſeſſion being either for hfe 
or in fee, (as originally granted,) the Releaſe gives the 
eſtate to the Releſſee for his life only, unleſs it is ex- 
preſsly made to him and his heirs. 1 12. 273, (6); 
274, (a); in u. 

Littleton ſays, that the proper words of a Releaſe are 
remi/iſſe, relaxaſſe, & quietum clamaſie, which have all the 
ſame ſignification. Lord Cote adds, Renunciare, acquie- 
tare; and favs, that there are other words which will 
amount to a Releaſe ; as, if the Leſſor grants to the Leſſee 
for life, that he ſhall be diſcharged of the rent; this 1s 
a good Releaſe. Lit. H 445: 1 Inf. 264: Ploed. 140. 

So, a pardon, by a& of Parliament, of all debts and 
judgments, amounts to a Releaſe of the debt; the word 
Pardon including a Releaſe. 1 Sid. 261. 

An expreſs Releaſe muſt regularly be in writing and 
by deed, according to the common rule, eodem modo oritur, 
codem modo difjeluvitur ; ſo that a duty ariſing by record 
muſt be diſcharged by matter of as high a nature; ſo of 
a bond or other deed. Co. Lit. 264, 6: 1 Rel. Rep. 43: 
2 Leon. 76, 213; 2 Rol. Abr. 408: 2 Sand. 48: Mer 
573. Pl. 787. 

But a promiſe by words may, before breach, be diſ- 
charged or releaſed, by word of mouth only. 1 Sd. 177: 
2 Sid. 78: Cro. Jac. 483, 620: Vide Cro. Car. 383: 
1 Mod. 262: 2 Med. 259: 1 Sid. 293. 

A Releale of a right in chattels cannot be without deed, 
t Leon. 283. | 

A Covenant perpetual, as that the Covenantor will not 
ſue beyond a certain limitation of time, is a Defeaſauce, 
or abſolute Releaſe ; and this conſtruction has been made 
to avoid circuity of action; for if in ſuch caſe the party 
ſhou'd, contrary to his covenant, ſue, the other party would 
recover preciſely the ſame damages which he ſuſtained 
by the other's ſuing ; but if the covenant be, that he will 


not ſue ru ſuch a time, this does not amount to a Releaſe, 


nor is it pleadable in bar as ſuch, but the party hath re- 
medy only on his covenant. Meer 23. Pl. 80,811: 1 Rel. 
abr. 939: Bridg. 118: 2 Bulſt. 95, 290: Hard. 113: 
3 Lev. 41: 2 Salk. 573, 5: Carib. 210: 1 Ld. Raym. 
419, 691: See Cro. Elis. 352: 1 And. 307: 1 Rel. Abr. 
939: Carth. 63: Salk. 373: 1 Shew. 46. 

If two are jointly and ſeverally bound in an obliga- . 


tion, and the obligee, by deed, covenants and agrees not 
to ſue one of them; this is no Releaſe, and he may not- 


withftanding ſue the other, Cro. Car. 55 1: March 95: 
2 Salt. 575. 

But if two are jointly and ſeverally bound, a Releaſe 
to one diſcharges the other. 1 Ld. Raym. 420. See 
2 Vent. 217: 1 Ld, Raym. 691: 1 Lev. 152: and fur- 
ther, this DiR, titles Bond; Covenant; Agreement, 
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It ſeems agreed, that a will, though ſealed and deli- 
vered, cannot amount to a Releaſe, becauſe it is ambu- 
Jatory and revocable during the teſtator's life; and by 
reaſon of the executor's conſent, requiũte to every diſpo- 
fition of a perſonal thing by will, and the injury that 
might accrue to the teſtator's creditors, were a will al- 
lowed to operate as a Releafe, Sil. 285: 1 Vent. 39. 

Therefore, where in debt on an obligation, by the re- 
preſentative of a teſtator, a defendant pleaded, that the 
teſta'or by his Jaſt will in writing releafed to the defendant ; 
this was adjudged ill, and that no advantage could be 
taken by plea. 1 Sd. 421. 

But it hath been held in equity, that though a will 
cannot enure as a Releaſe, yet provided it were ex- 
preſſed to be the intention of the teſtator that the debt 
ſhould be diſcharged, the will would operate accord- 
ingly; and that in ſuch caſe it would be plainly an ab- 


ſolute diſcharge of the debt, though tae teſtator had ſur- 


vived the legatee. 1 P. Vs. 85: 2 Vern. 521, 

So, in another caſe, it was held, that a Releaſe by will 
can only operate as a legacy, and muſt be aſſets to pay 
the teſtator's debts ; and it a debt ſo releaſed by will be 
afterwards received by the teſtator himſelf in his lifetime, 
the legacy is extinct; and ſuch Releaſe by will intimates 
no more than that the executors ſhould not, after the teſ- 
tator's death, trouble or moleſt the debtor. 2 P. Amn. 332. 

If a debt is mentioned to be deviſed to the debtor, 
without words of Releaſe or diſcharge of the debt, and 
the debtor die before the teſtator; this will not operate 
as a Releaſe, but will be conſidered as a lapſed legacy, 


and the debt will ſubſiſt. 2 err. 5 22. 


A debt is only a right to recover the amount of the debt 
by way of action: and as an executor cannot maintain 
an action againſt himſelf, or againſt a co-executor, the 
reilator, by appointing the debtor an executor of his will, 
diſcharges the action, and conſequently diſcharges the 
debt. Still, however, when the creditor makes the debt- 
or his executor, it is to be conſidered but as a ſpecific 
bequeſt or legacy, deviſed to the debtor to pay the debt; 
and therefore, like other legacies, it is not to be paid or 
e tained, till the debts are ſatisfied ; and if there are not 
aſſers for the payment of the debts, the executor is an- 
iwerable for it to the creditors. In this caſe, it is the 
ſame whether the executor accepts or refuſes the exe 
cutorſhip. On the other hand, if the debtor makes the 
creditor his executor, and the creditor accepts the execu- 
torſhip, if there are afi-ts, he may retain his debt out of 
the aſſets, againſt the creditors in equal degree with 
himſelf ; hut if there are not aſſets, he may ſue the heir, 
where the beir is bound. 1 IH. 264, (6) in n. See this 
Dictionary, titles Executor; Legacy; Will. 

In the caſe of Smith v. Stafford (Hob. 216), the huſ- 
band promiſed the wife, before marriage, that he would 
leave her worth 1001. The marriage took effect, and 
the queſtion was, whether the marriage was a Releaſe 
of the promiſe : All the Judges but Hobart were of opi- 
nion, that as the action could not ariſe during the mar- 
riage, the marriage could not be a Releaſe of it, The 
doctrine of this caſe was admitted in that of Gage v. 


Adlon; which aroſe upon a bond executed by the Euſ- 


band to the wife, before marriage, with a condition mak - 
ing it void if the ſurvived him, and he left her 1000/, 


Two of the Judges were of opinion, that the debt was only 
luipended, as it was on a contingency which could not, | 
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by any poſſibility, happen during the marriage, But 
Holt, Chief Juſtice, differed from them; he admitted. 
that a covenant or promiſe by the huſband to the wite, tg 
leave her ſo much in caſe ſhe ſurvives him, is good; be. 


cauſe it is only a future debt on a contingency, which _ 


cannot happen during the marriage, and that is prece- 
dent to the debt: but that a bond debt was a preſent 
debt, and the condition was not precedeni, but ſubſe. 
quent; that made it a preſent duty, and the marriage 
was confequently a Releaſe of un, Tue caſe afterwards 
went into Chancery. The bond was taken there to be 
the agreement of the parties, aud relief accordingly de- 
creed. See 1 Salt. 325: 12 Mid. 290: 2 Fern. 481. 
Alike decree was made in the caſe of Camel v. Buckle, 
2 P. Mus. 243. See further, this Dictionary, title Baron 
and Feme. 


III. LirTi Ton ſays, that a Releaſe of all Demands 


is the beſt Releaſe to him to whom it is made; and Coke 


ſays, that the word Demand is the largeſt word in Law, ex- 
ce pt Claim; and that a Releaſe of all Demands diicharges 
all ſorts of actions, rights and titles, conditions before or 
after breach, executions, appeals, rents of all kinds, co- 
venants, annuities, contracts, recognizances, ſtatutes, 
commons, Cc. Litt. & 508: Co. Litt 291. 

But notwithſtanding the large import ot the word De- 
mands, yet there are ſeveral inſtances where the gene- 
rality of the word hath been reſtrained to the particular 
occaſion for which the Releaſe was made. 

Buy a Releaſe of all Demands, all actions real, perſonal, 
and mixed, and all actions of appeal, are extinct. Lic. 
$ 50g : 8 Co. 154. 

So a Releaſe of all Demands extends toinheritances, ard 
takes away rights of entry, ſeizures, Oc. Co. Litt. 291, 
But if the King releaſeth all Demands, yet as to him 
the inheritance ſhall not be included. Bro. Preregative, 
#1. 62: Briag. 124. 

By a Releaſe of all Demands made to the tenant of 
the land, a common of paſture ſhall be extinct. Ce, 
Litt. 291. | 

A Releaſe of all Demands will bar a demand of a re. 
lief, becauſe the relief is by reaſon of the ſeigniory to 


which it belongs. Cro. Fac. 170, 


If A. being poſſeſſed of goods loſes them, and they 


come to the hands of B. who being in poſſeſſion, 4 by 


deed releaſes to B. all actions and demands perſonal 
which at any time before habuir wel habere potuit againſt 
B. for any cauſe, matter, or thing whatſcever ; this 
ſhall bar A. of the property of the goods; ſo that B. 
has the abſolute right in him by this Releaſe, 2 Koll. 
Abr. 407. 

By a Releaſe of all Demands, all manner of execu- 
tions are gone, for the recoveror cannot ſue out a eri 
facias, capias, or elegit, without à demand. Litt. & 508 
2 Rol. Abr. 407. 

By a Releaſe of all Demands to the conuſor of a ſtatute- 
merchant, before the day of pay ment, the conuſee ſhall 
be barred of his action, becauſe the duty is always in 
demand; yet if he releaſes all his right in the land, it 15 
no bar. Co. Litt. 291: Bridgm. 14. 

So, a bond conditioned to pay money at a day to come, 
is a debt and duty preſently, and may be diſcharged by a 
Releaſe of all actions and demands before the day Of 


payment, Cro, Fac. 3co, 
But 
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But in an action of debt for non-performance of an 
award made for payment of money at a day to come ; 
there is no preſent debt, nor any duty before the day of 

ayment is come, therefore it cannot be diſcharged be- 
tore the day, by a Releaſe of all actions and demands. 
Yelw. 214: Cro. Fac. zoo. 


So, if a man deviſes a legacy of 20/., to J. 8. at the 


age of 23, though the legatee, after he attains the age 
of 21, and before the day of payment, may releaſe it, 
yet by the word, Demands, it 1s not releaſed, but there 
mult be ſpecial words for the purpoſe,-10 Co. 51. 

A Releaſe of all Demands does not diſcharge a cove- 
nant not broken at the time ; but a Releaſe of all Cove- 
nants will releaſe the Covenant. Cro. Tac. 173: 2 Noll. 
Ar. 407 : Ney 123. For the difference when broken or 
not, fee Dyer 217: Litt. Rep. 80 3 Leon. 69 : 5 Co. 71: 
Hoe's caſe : 10 Co. 51: Co. Lite. 292: 8 Co. 153: 
1 And. 8, 64 : and this Dictionary, title Covenant. 

If a Leflee for life grants over his elate by indenture, 
reſerving rent during the continuance of the eſtate, and 
afterwards releaſes to the aſſignee all demands; this 
ſhall diſcharge the rent, for he had the freehold of the 
rent in him at the time. 2 Nell. Abr. 408: Cro. Zac. 486: 
Bridgm. 123: 2 Roll. Rep. 20: Poph. 136. 

Sa, if Leſſee for years grants over by indenture all his 
eſtate, referving a rent during the term, and afterwards 
releaſes to. the aſſignee all demands, this ſhall releaſe 
the rent; for though he cannot have an action to demand 
all the eſtate, yet this is an eſtate in him of the rent, and 
allignable over; and in an action of debt for any arrears 
after, he ſhall claim it as a duty accrued from the eſtate ; 
and it ſhall not be ſaid that the duty ariſes annually on 
taking the profits, but this had its commencem-nt and 
creation by the reſervation of the contract, which was 
before. 2 Roll. Abr. 408. | 

If there be Leſſee for years rendering rent, and the 
Leſſor grants over the reverſion, and the Leſſee attorns, 
and after the Leſſee aſtigns over his eſtate, and after, the 
Aſſignee of the reverſion releaſes all demands to the firit 
Leſſee, yet this ſhall not releaſe the rent; for there is 
neither privity of the eſtate or contract between them 
after the aſſignment; but if the Releaſe had been made 
to the Aſſignee, it had extinguiſhed the rent. 2 Roll. Abr. 
408: Moor 544: Cro. Elix 606. 

If he who has a rent-charge in fee releaſes to the te- 
nant of the land all demands from the beginning of the 
world tl the making of the deed of Releaſe ; this ſhall 
diſcharge all the rent, as well that to come as what is 
palt. 20 A. pl. 5: 2 Roll. Abr. 408. 

It is ſaid by L:releton and Cote, that by a Releaſe of all 
demands a rent-ſervice ſhall be releaſed ; but this it is 
faid is to be intended of a rent-ſervice in groſs, as a 
ſeigniory. Litt. F510: Co. Litt. 291. Therefore, where 
in action of covenant on a leaſe for years, to pay the 
rent reſerved, the defendant pleaded Keleaſe by the 
plaintiff of all demands, at a day before the rent in queſ- 
tion became due; the plaintiff replied, that the Releaſe 
was in performance of an award of all matters in con- 
troverly between the plaintiff and defendant; and on 
demurrer it was adjudged, that the rent was not dif- 
charged by this Releaſe; as it became due by the per- 

ception of the profits, and was not like to a rent-charge, 
or a rent.parcel of a ſeigniory; and that this rent being 
incident to the reverbon, and part thereof, was no more 
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releaſed than the reverſion itſelf; and this conſtruction 
ſhould the rather prevail, as it was not the intention 
of the party to releale this rent; but Twi/gen ſaid, that 
in Releaſes and Deeds, when words are heaped up, the 
party who is to take advantage may take the ſtrongeſt 
word, and the ſtrongeſt ſenſe, and that is the reaſon they 
are put in; and as to the intent, that muſt be gathered 
from the words, and men muſt take care what words 
they uſe: And he ſaid, he could ſee no difference be- 
tween this rent, and a rent in fec, both are rent-ſervices, 
and neither demandable before they become due; other- 
wiſe than as in 40 Ed. 3. 47, it is ſaid, there is a conti- 
nua! demand betwixt lord and tenant ; and in this caſe 
there is a tenure between the Leſſee and him in reverſion ; 
and the reaſon why the reverſton is not touched by this 
Releaſe is, becauſe it can work only by way of extin- 
guiſhment, and not by way of paſſing an intereſt ; but it 
was adjudged againſt the Releaſe, 1 Lev. 99, 100: 
1S:4.441: 1 Kesb. 499, 510: See 2 Salk. 578. 


IV. AREL eas of all Actions diſcharges a bond to pay 
money on a day to come; for it is debitum in præsſenli, 
guamvis fit ſol vendum in futuro; and it is a thing merely 


in action, and the right of action is in him who releaſes, 


though no action will lie when the Releaſe is made. Co. 
Litt. 292. See title Bend. 


But a Releaſe of Actions does not diſcharge a rent be- 


fore the day of payment, for it is neither deo:tum nor /ole 


endum at the time of the Releaſe; nor is it merely a 
thing in action, for it is grantable over. Co. Litt. 292. 

So, if a man has an annuity for a term of years, for life, 
or in fee, and he, before it be in arrear, releaſes all Ac- 
tions ; this ſhall not releaſe the annuity, for it is not 
merely in adion, becauſe it may be granted over. Ce, 
Lirt. 292: 1 Bali. 178: Cro. Flix. 897: Meer 113. 
But ſach Releaſe ſhall releaſe the arrears incurred before. 
39 HJ. 6. 43: 2-Rell. Abr. 404. | 

By a Releaſe of all manner of Actions, all Actions, ag 
well criminal as real, perſonal, and mixed, are releaſed. 
Co. Lite. 287. 

A Releaſe of Actions real is a good bar in actions 
mixed; as, Aſſiſe of novel diſſeiſin, Waſte, Quare empedit, 
Annuity; and ſo is a Releaſe of Actions perſonal. Ce. 
Lett. 284. But not after the grantee has made his elec- 
tion. 1 Jones 215. | 
In an appeal of robbery or felony, a Releaſe of all 
Actions perſonal will not bar; becaute an appeal, in which 
the appellee is to have judy:* ent of death, is higher than 
a perional action; but a Releaſe of all manner of Ac- 
tions, or of all Actions criminal, or of ail! Actions mortal, 
or of all Actions concerning the Pleas of the Crown, or of 
all Appeais, or of all Demands, will be a good bar of any 
ſuch appeal. Co. List. 287. 

And in appeal of maihem a Releaſe of a!! Actions per- 
ſonal may be pleaded, becauie damages ouly ate reco- 
vered. Ce. Lite. 288. 

A Relcaſe of all Actions is regularly no bar to an exe 
cution; for execution is no action, but begins when the 
action ends. Co. Lirt, 289: 8 C. 152. 

Alſo a Releafe of all Actions does not regularly re- 
leaſe a Writ of Error; for it is noaction, but a commi!- 
ſion to the Juſtices to examine the record; but if therein 
the plaintiff may recover, or be reſtored to any thing, it 
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may be releaſed by the name of Action. 2 f. 40: 
Yelv. 209: Co. Litt. 288, But, by a Releaſe of all 
Suits, a man is barred of a Writ of Error. Latch. 110. 
So, by a Releaſe of all Suits, a man is barred of execu- 
tion, becauſe it cannot be had without application to the 
Court, and prayer of the party, which is his ſuit. Co. 
Litt. 291: 8 Co. 153. 

A Releaſe of all Actions is a good bar to a ir- 
facias, though it be a judicial writ, for the defendant 
may plead to it, and it is in nature of a new original 
given by the ſtatute. Cs. Litt. 290: Comb. 455. 

So, in replewin, a Releaſe of all Actions is a good bar, 
for the avowant is defendant, though in ſome reſpects 
he is plaintiff. 2 Rol. Rep. 75. 

So, if a man by wrong takes away my goods ; if I re- 


leaſe to him all Actions perſonal, yet by Law I may take | 
the goods out of his poſſeſſion. Co. Litt. 286 : SA. 57. 

If a man releaſes all Actions, by this he ſhall releale | 
| contingent remainder in real eſtates can only be tranſ. 


as well Actions which he hath as executor, as thoſe in his 
own right. 39 Ed. 3. 26: 2 Roll. Abr. 404: 2 Ld, 
Raym. 1307. S. C. cited by Powel ; and ſaid by him to 


be clearly ſo, unleſs there was an Action of his own for 


the Releaſe to work upon, 

if a man releaſes ol quarrels; a man's deed being 
taken moſt ſtrongly againit himſelf, it is as beneficial as 
all Actions, for by it all Actions real, perſonal, and mixed, 
are releaſed ; and all cauſes of Action, though no action 
then depending. Co. Litt. 292. | 

If a perſon releaſe to another all his right which he 
hath in the land, without uſing any more words, as, To 
hold to him and his heirs, &c. the Releſſee hath only an 
eftate for life. Dyer 263. A Releaſe made to a tenant in 
tail, or for life, of right to land, ſhall extend to him in 
remainder or reverſion. 1 IA. 267. By Releaſe of all 
a man's right unto lands, all actions, entries, titles of 
dower, rents, Ic. are diſcharged ; though it bars not a 


right that ſhall deſcend aſterwards: And a Releaſe of all 


right in ſuch land will not diſcharge a judgment not ex- 
ecuted ; becauſe ſuch judgment doth not veſt any right: 
but only makes the land liable to execution. 8 Rep. 151: 
3 Salk, 298. 

It is ſaid a Releaſe of all one's title to lands, is a Re- 
leaſe of all one's right. Lit. $509: 1 Inf. 292, By a 


| Releaſe of all entries, or right of entry, which a man hath 


into lands, without more words, the Releaſor is barred of 
all right or power of entry into thoſe lands; and yet if 
a man have a double remedy, wz. a right of entry, 
and an action to recover, and then releale all entries, 


by this he is not barred and excluded his action; nor 


doth a Releaſe of Actions bar the right of entry. Plozd, 
484: 1 1n}t. 345. : Se 
If a diſſeiſee releaſes to the diſſeiſor all Actions; this 
is no Releaſe of his right of entry; for when a man has 
ſeveral means to come at his right, he may releaſe one, 
and yet take benefit of the other. Co, Liit. 28, b: 


8 Co. 141. 


V. To prevent maintenance, and the multiplying of 
cor.tentions and ſuits, it was an eſtabliſned maxim of the 
Common La, that no poſſibility, right, title, or any other 
thing that was rot in poſſeſſion, could be granted or al- 
ſig ned to ſtrangers: A right in action could not be tranſ- 


| ferred even by act of Law; nor was it conlidered as tranſ- 


ferred to the King by the general transferring words of 
4 


RELEASE V. 


an Act of Attainder, See 3 Rep. 2, 6. But a right er 
title to the freehold or inheritance of lands might be re. 
leaſed in five manners. 1. To the tenant of the freehold, 
in fact. or in Law, without any privity. 2. To him 
in Remainder, 3. To him in reverſion. 4. To him 
who had right only, in reſpect of privity ; as if the te- 
nant were diſſeiſed, the lord, notwithſtanding the diſſeiſin, 
might releaſe his ſervices to kim, 5. To him who had 
privity only, and not the right ; as, 1f tenant in tail made 
a feoffment in fee, after this feoffment, no right re. 
mained in him; yet in reſpe& of the privity only, the 
donor might releaſe to him the rent and ſervices. So, 
6, If the terretenants, and the perſon entitled to the right 
or poſſibility, joined in a grant of the lands, it would paſs 
them to the grantee, diſcharged from the right or poſli- 
bility. See 10 Rep. 49, (5). But the law 15 now alter. 
ed, in the above inſtances, in many reſpects. As to the 
aſſignment of things in action, ſee title Mgument. A 


ferred by a fine and a common recovery, in which the 
remainder-man comes in upon the voucher, See titles 
Recovery; Remainder, 

On the principles of the Common Law above ſtated, it 
was held, that an heir at law cannot releaſe to his father's 
diſſeiſor in the lifetime of the father; for the heirſhip of 
the heir is a contingent thing, for he may die in the life- 
time of the father, or the father may alien the lands, 
Lit. 5 446: Co. Lit. 265, a: 10 Co. 51: Bridgm. 76. 

So, it the conuſee of a ſtatute releaſed to the conuſor all 
bis right to the land, yet he might afterwards ſue execu- 
tion, for he had no right to the land, but only a poſl- 
bility. 1 And. 133: Co. Lit. 265: 2 Roll. Abr. 405: 
Cro. Eliz. 552. 

So, if a creditor releaſe to his debtor all the right and 
title which he hath to his lands, and afterwards pet 
judgment againſt him, he may extend a motety of the 
{ame land; for he had no right to the land at the time of 
the Releaſe, and the land is not bound but in reſpect to 


the perſon. 2 Mod. 281: 2 Lev. 215. 


So, if a plaintiff releaſes all demands to the bail in the 
King's Bench, and afterwards judgment be given againſt 
the principal, execution may be ſued againſt the bail; 
for that, at the time of the Releaſe, there was only a poſ- 
ſibility of the bail becoming chargeable. 5 Co. 70: Ce. 
Lit. 265: Moor 469: Cro. Elix. 579: Hut. 17: and lee 
Moor 852. | 

So, if A. recovers in treſpaſs againſt B. in B. R., and 
B. brings a writ of error, pending which A. releaſes to 
B. all executions, and afterwards the judgment is afirmed, 
and new damages given to 4. for the delay, (on fiat, 
3 H. 7. c.10,) this Releaſe ſhall not bar A. to have exe- 
cution of thoſe damages, becauſe he bad not any right to 
have execution, nor to any duty when the Keleale was 


made. 2 Roll, Abr. 404 : Cre. Fac. 337: 1 Roll. Rep. 11, 


If the next preſentation to a church be granted to 4, 
and B. and living the incumbent, A. releaſes all his eſtate, 
title, and intereſt to B., this Releaſe is void, it being ofa 
choſe in action; otherwiſe, had the Releale been made 
after the avoidance, at which time the intereſt would 
have been veſted in 4. Cro. Elix. 173, 600. Oxnven 35; 
1 Leon. 167: 3 Leon. 256: Dyer 244: 10 Co. 48. 

A city orphan cannot at Law releaie her orphanage part 
to her father, for ſhe hath no right in her during the lite 


| of her father; but it hath been held in equity, that ſuca 
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Releaſe being for a valuable conſideration, as on the 
marriage of a daughter, and a portion given her by the 
father, ſuch Releaſe may operate as an agreement to 
waive the orphanage, and hath accordingly been ſo de- 
creed in equity. 1 P. Am. 638: 2 P. Was, 527: 
Preced. Chan. 545: 4 

If there be a deviſe of a term for years to A. for life, 
remainder to B. B. may releaſe his right to A., and 
ſuch Releaſe ſhall extinguiſh his intereſt, though it was 
objected that B. had only a poſlibility at the time of the 
Releaſe made. 10 Co. 47. 

But it was held, that B. could not aſigu over his in- 
tereſt 4 a ranger in the lifetime of A., the ſame being 
only a choſe in action, and a mere poſſibility; inaſmuch 
as an eſtate for life is in ſuppoſition of Law a larger eſtate 
than for any number of years. 10 Co. 47: 4 Co. 66: 
1 Sid, 188 : Rayrm. 146. : 

Later reſolutions, however, in Courts of Equity, have 
made a great alteration in this doctrine. 2 Fern. 563, 
dee this Dict title Mnment. 

A duty uncertain at tirſt, which, on a condition pre- 
cedent, is to be made certain afterwards, is but a poſſi- 
bility which cannot be releaſed. 5 Co. 702: 2 Mod. 281. 
As a nomine pane waiting on a rent, which cannot be 
releaſed till the rent is behind, as the non-payment of 
the rent makes the nomine pare a duty. Telv. 215: 
Brewnl, 116. So, if a man covenant to pay 10. on the 
birth of a child, the covenantor cannot be releaſed of 
the 10/, ; it reſting merely in contingency whether ſuch 
child ever will be born or not. 7elv. 192. 

So, if an award be, that on a plaintiff's delivering to 
Cefendant, by @ certain day, a load of hay, defendant {hall 
pay him 10/.; in this caſe the 10/. cannot be releaſed 
lefore the day, for it reſts merely in poſſibility and con- 
tingency, whether the money ſhall ever be paid, for it 
becomes a duty on delivery of the hay cy, and not be- 
fore. Yelv. 215. See title Award. 

In debt on bond againit the defendant as adminiſtra- 
tor, c. the defendant pleaded a Releaſe ; whereby the 
plaintiff, reciting that there were ſeveral controverſies 
between the defendant and him, about a legacy and the 
right of adminiſtration, releaſes to the defendant all his 
right, title, intereſt, and demand of, in, and to the per- 
ſonal eſtate of the inteſtate ; and, on demurrer, this was 
held to be no plea ; and a difference was taken by Holt, 
between a Releaſe of all Demands to the perſon of the 
obligor or adminiſtrator, and a Releaſe of all Demands 
to the perſonal eſtate of the obligor or inteſtate; that 
the laſt will not diſcharge the bond, as the other may, 
beczuſe the bond does not give any right or demand 
upon the perſonal eſtate, c. until judgment and exe- 
eution ſued, Salk. 575: 2 Ld. Raym. 786. 

If A. promiſes B. in conſideration that he will ſeil to 
his ſon certain merchandiſe, at ſuch a price, that if his 
ſon does not pay it at the feaſt of St. Michael next en- 
laing, he himſelf will pay it; and before Michaelmas, A. 

relzales all Actions and demands to him who made the pro- 
miſe, this ſhall not releaſe the uit: For till Michael- 
nas it cannot be Enown whether his ſon will have paid it 
or not, and, till default by him, the other is not bound 
to pay it; ſo it is a mere contingency till Michaelmas, 
waich cannot be releaſed. 2 Rel. Abr. 407-8. 

For more learning on this ſubjed, ſee 4 New e.: 
19 Jin. Alr: and Cm. Dig. tit. Releaſe, 


— 


| Se. Corvell, See title Teunresg. 
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RELEGATION, Relegatio.] A baniſhing, or ſend- 
ing away : Abjuration is forſwearing the realm for ever; 
Relegation is baniſhment for a time only. Co. Lit. 133. 
See title Tranſportation. 

RELICTA VERIFICATIONE. Where a judg- 
ment is confeſſed by cognowit actionem after plea pleaded, 
and the plea is withdrawn, it is called a Confeſſion, or 
Cognovit actiouem relied werificatione, See tit. Tudgments 
acknowledged, 


RELIEF, R-levamen; but in Domeſday, Relevatio, 
relevium.] A certain ſum of money which the tenant, 
holding by knights-ſervice, grand ſerjeanty, or other 
tenure, (for which homage or legal ſervice is due,) and 
being at full age at the death of his anceftor, paid unto 
his lord at his entrance. See Braden, lib, 2. c. 36: 
Britton, c. 6g : Grand Cuffumbry of Normandy, c. 34. 

Skene, de werbor. fignif. verb. Relevium, faith, Relief 
is a French word, from the Latin relevare, to relieve, or 
take up that which is fallen; for it is given by the te- 
nant or vaſlal, who is of perfect age, after the expirin 
of the wardſhip, to his ſuperior lord, of whom he hel 
his lands by knight-ſervice, that is, by Ward and Relief: 
For, by payment thereof, he relieves, and, as it were, 
raiſeth up again his lands, after they were fallen down 
into his ſuperior's hands, by reaſon of wardſhip, &c. 

Relief is otherwiſe thus explained, viz. A feudatory 
or beneficiary eſtate in lands was at firſt granted only for 
life; and after death of the vaſſal it returned to the 
chief lord, for which reaſon it was called Feudum cadu- 
cum, viz, fallen to the lord by the death of the tenant; 
afterwards, theſe feudatory eſtates being turned into an 
inheritance, by the connivance and aſſent of the chief 
lord, when the poſſeſſor of ſuch an eſtate died, it was 
called Hereditas caduca, 1. e. it was fallen to the chief 
lord; to whom the heir having paid a certain ſum of 
money, he did then relevare hereditatem caducam out of 
his hands; and the money thus paid was called a Reliry, 

This muſt be underſtood after the Conqueſt ; for, in 
the time of the Saxcu, there were no Reliefs, but he- 
riots paid to the lord at the death of his tenant ; which in 
thoſe days were horſes, arms, Sc. and ſuch tributes 
could not be exacted by the Erg/i/h immediately after 
the Conqueſt, for they were deprived of both by the 
Normans ; and inſtead thereof, in many places, the pay- 
ment of certain ſums of money was tubltituted, which 
they called a Relief; and which continues to this day. 

Relief reaſonable, or, as it is ſometimes called, /a=u/4 
and ancient Relief), is ſuch as is injoined by ſome law, or 
becomes due by cultom, and doth not depend on the will 
of the lord. What that was, we may read in the Laws 
of William the Conqueror, c. 22. and of Henry |. c. 14; 
and, before that time, in the Laws of Carutus, c. 97; vis. 
The Relief of an Earl was eight war-horles, with their 
bridles and ſaddles, four /oricas, four helmets, four 
ſhields, four pikes, four ſwords, four hunting horſes, 
and a palfrey, with their bridles and ſaddles : the Relief 
of a Baron or Thane was four horſes, two with furniture, 
and two without, two ſwords, four lances, four ſhields 
and an helmet, cam lorica, and fifty marks in gold. The 
Reli, of a Vawaſer was his father's horſe, his helmet, 
ſhield, lance, and ſword which he had at his death, 
The Relief of a Villein, or countryman, was his beſt beaſt, 
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RELIGION. 
RELIGION, Nelgi.] Virtue, as founded on re- 


verence of God, and expeQation of future rewards and 


puniſhments ; a ſyſtem of Divine Faith and Worſhip as 


Oppoſed to others. Zobr/. That habit of reverence towards 
the Divine Nature, whereby weare enabled and inclined to 
ſerve and worſhip Him, after ſuch a manner as we conceive 
moſt acceptable to Him, is called Religinn, M. 

All blaiphemics againſt God, as denying his Being or 
Providence, all profane ſcofiing at the Hol) Scripture, 
or expoſing any part to contempt or ridicule ; all impoſ- 
tures in Religion, as falſely pretending to extraordinary 
commiſſions from God, and terrifying or abuſing the 
people with falſe denunciations of judgments, Sc.; al! 
9þer lewdne/s, and other ſcandalous offences of this nature, 
becanie they tend to ſubvert all Religion or Morality, 
which are the foundation of Government, are puniſhable 
by the Temporal Judges with fine and impriſonment; and 
alſo ſuch corporal infamous puniſhment as to the Court 
in diſcretion ſhall ſzem meet, according to the heinouſ- 
neſs of the crime, 1 Habt. P. C. c. 

Blackſtone enumerates the following, as the crimes 


_ againſt God and Religion, which are puniſhable by the | 


Laws of England. ArosSTACY ; as to which fee this 
Dict. tit. C and Religgion—HERE:yY ; fee this Dict. 
under that title—Revitino THE OkKDINANCES of 
the Church; ſee that title—NoxnconrormITyY ; fee 
titles Difjenters; Nonconformifts; Quaſers— Por ER Y; 
ſee tit. Papiſis— BLasPHKEMY;3 SWEARING (pro- 
fane); ConjuraTion, or Witchcraft; ſee thoſe 


 titles—RELIGIOUs lurosross; fee tit. Prophefies — 


StMONY; DruUnkKENnNEs5; fee thoſe titles—Pxro- 
ANAT ION of the Lord's Day, ſee tit. Sunday—Lewbp- 
NESS: fee that title: — See allo titles Service and Sacra- 


ments; Parſon; Clergy, &c. 


Seditious words, in derogation of the eſtabliſned Re- 
ligion, are indictable, as tending to à breach of the 
peace. 1 Hawk, P. C. c. 5. 96. a 

Repeal of the former acts relating to Religion, „at. 
1 Ed. 6. c. 12. /. 3.— Images in churches, &c. to be de- 
ſtroyed, Hat. 3 & 4 Ed. 6. c. 10 — Preachers, c. to 


ſobſcribe the Articles, far. 13 Eliz. c. 12.— Articles to 


be ſubſcribed by Proteſtant Diſſenting Teachers, far. 
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RELIGIOUS HOUSES, Religio/ze demus.] Houſes 
ſet apart for pious uſes, ſuch as Meonaſterizs, Churches, 
Hoſpitals, and all other places where Charity is extended to 
the relief of the Poor and Orphans, or for the uſe or ex- 
erciſe of Religion. 

See Notitia Monaſtica, or, A port Hijtory of the Religious 
Houfes in England and Wales, by Tanner, Sve: in which, 
in alphabetical order of counties, 1s accurately given a 
full account of the Founders, the time of foundation, 
titular ſaints, the order, the value, and the diſſolution ; 
with reference to printed authors, and manuſcripts which 
preſerve any memoirs relating to each Houſe; with a 
Preface of the inſtitution of religious orders, &c. Co- 


ell. See allo this DiR. title 4bbatr. 


RELIGIOUS MEN, Religigi.] Such as entered 
into ſome monaſtery or convent, there to live devoutly ; 
And in ancient deeds of fle of land, the purchaſers were 
often reſtrained by covenant from giving or alienating 
it, iris religioſis, to the end the land might not fall into 
mortmain. Cowell, See tit. Mortmain. 

_ RELIGIOUS ORDERS, For the qualification of 
clergy. See title Ordination, | | 


REMAINDER. 


RELINQUISHMENT, A forſaking, abandoning 
or giving over. It hath been adjudged, that a perfon 
may relinquiſh an ill demand in a declaration, 6c. ang 
have judgment for that which is well demanded, 
Cle 175. In allile, the count was of a meſſuage, and 
four acres of land in B., and the jury having a view only 
of the land, the demandant relinquiſhed his plaint to 
the houſe. Dyer 66. But on aſſiſe, where the plaint was 
for fifty-three Liillings and four-pence rent, no part of 
that rent could be relinguiſbel, becauſe a rent is an entire 
thing. Lid. 61, In a Writ of Annuity, where the Jury 
found the arrears, but did not aſſeſs damages or cofls, 
which could never be ſupplied by a Writ of Inquiry; 
the plaintiff was admitted to relinquiſh and releaſe the da- 
mages, and had judgment for the arrears. 11 Rep, 59, 
See title Damages 11. 


RELIQUES, Re/iquie.] Remains, ſuch as the bones, 
Sc. of Saints who are dead, preſerved by perſons living, 
with great veneration, as ſacred memorials of them: 
They are forbidden to be uſed, or brought into England, 
by ſeveral ſtatutes; and Juſtices of Peace were, by far, 
3 Fac, 1. c. 26, empowered to ſearch houſes for Popiſh 
books and Rehques, which, when found, are to be detaced 
and burnt, Sc. See title Papiſts. 


REMAINDER. 


REemMaNENTIA.] An eſtate limited in lands, tene. 
ments or rents, to be enjoyed after the expiration of 


another particular eſtate. And a Remainder may be 


either for a certain term, or in fee-ſimple, or fee-tail, 


Brote, title Donee and Remainder, 245: Glanv. 1:6, 7. c. l. 


The difference between a Remainder and Reverſion, 
according to Selman, is this, That by a Reverſion, after 
the appointed term, the eſtate returns to the donor, or his 
heirs, as the proper fountain; whereas by Remainder it 
goes to ſome third perſon, or a ſtranger. Cowe!!, 
Remainder is deſcribed to be a remnant of an eſtate 
in lands or tenements, expectant on a particular eſtate 
created together with the ſame, and at the ſame time; 
and is fo expectant on the particular eſlate, that unleſs it 
can take effect when the particular eſtate determines, it is 
void. Co. Lit. 49. 143: 2 Co. 51: Mor3 44: Vaug b. 26g, 


I. Of the Nature of Remainders, veſted or contin» 
gent; and the general Rules relating thereto, 


II. Of Contingent Remainders; and Remainders in 
Abeyance. 


III. Of Croſs Remainders, and thoſe ariſing by Iniplica- 
tion and Conſtruction of Law. 

IV. Of what Things a Remainder may be made, er 
limited. 


V. What Words are ſufficient to create a Remaindtrs: 
and herein, in what Cafes the Heir jhall take by 
Words of Purchaſe, or Words of Linutation, ans 
the Efect thereof ; And fee this Dictionary, 
title Purchaſe. 


I. An EsTaTE in Remainder may be defined to be, 
an eſtate limited to take effect and be enjoyed after an- 
other eſtate is determined. As, if a man, ſeiſed in fee- 
ſimple, grant lands to 4. for twenty years, and after the 


deter mi nation of the ſaid term, then to B. and his hey 
vi 


REMAINDER I. 


fr erer: Here 4. is tenant for years, Remaindey to B. in 
fe. In th ürſt place, an eſtate for years is created or 
carve: out ot the ee, and given to 4; and the re ſidue 
or K-nainder of it is given to 3. But both theſe inte- 
retts are in fact only one eſtate ; the preſent term of 

ears and the Remainder afterwards, when added toge- 
ther, being equal only to one eſtate in fee. Co. Zit. 143. 
They are indeed different parts, but they conllitute Ouiy 
one uc ble: they are carved out of one and the ſame in- 
heritance: they are both created, and may both ſubſiſt, 
together; the one in poſſeſſion, the other in expectancy. 
80, if land be granted to A. for 20 years, and after the 
determination of tue ſaid term to B. for life; and, after 
the determination of B. 's eſtate tor life, it be limited to 
C. and bis heirs for ever: This makes . tenant for 
years, with Remainder to B. for life, Remainder over to 
C. in fee. Now, here the eſtate of inheritance under- 
goes a diviſion into three portions ; there is firit A's 
eftate for years carved out of it; and after that B's 
eſtate for life; and then the whole that remains is Jimit- 
ed to C. and his heirs, And hefe allo the firſt eſtate, 
and both the Remainders, for life, and ia fee, are one 
eſtate only; being nothing but parts or portions of one 
entire inheritance; and if there were a hundred Re. 
mainders, it would fill be the fame ching; upon a prin- 
ciple grounded in mathematical truth, that all the parts 
are cqual, and no more than equal, to the whole, And 
hence, alſo, it is eaſy to collect, that no Remainder can be 
limited after the grant of an eſtate in fee-fimple : be- 
cauſe a fee-fimple is the higheſt and largeſt eſtate that a 
Subject is capable of enjoying; and he chat is tenant in 
fee hath in him the gebs. of the eftate: a Remainder 
therefore, which is only a portion, or reſiduary part, of 
the eſtate, cannot be reſerved after the whole is diipoſed 
of. Plowd. 29: Faugo. 269. A particular eftate, with 
all the Remainders expeCtant thereon, is only one fee- 
fmple ; as 401. is part of 100ʃ., and 6o/. is the Re- 
mainder of it: wherefore, after a fee-iimple once vetted, 
there can no more be a Remainder limited thereon, than 
aſter the whole 1col. is appropriated there can be any 
reſidue ſublilling. 2 Comm. c 11. a 

Thus much being premiſed, the Student will be the 
better enabled to comprehend the rules that are laid down 
by Law to be obſerved in the creation of Remainders; 
and the reaſons upon which thoſe rules are founded. 

Firſt, Vazre mult neceilarity be jome particular eſtate, 
precedent to the eſtate in Remainder. As, an eſtate for 
vears to 4, Remainder to B. for hic; or, an eſtate for 
life to . Remainder to B. in tail, Ibis precedent 
eſtate is called the particular eltate, as being only a {mall 
part, fariicu/a, of the inheritance; the rendne or Re- 
mainder of which is granted over to another. The veceſ- 
ſity of creating this preceding particular eſtate, in order 
to make a good Remainder, ariſes from this plain rea- 
ſon; that Remarnder is a relative exprefiion, and implies 
that ſome part of the thing is previouſiy diſpoſed of : for, 
where the whole is conveyed at once, there cannot poi- 
ſibly exiſt a Remainder ; but the interen granted, what- 
ever it be, will be an eſtate in poſſeſſion. See Co. Lit. 40: 
Plowd. 25. 5 ; 

An eſtate created to commence at a diſtant eriod of 
time, without any intervening eſtate, is tneretore pro- 
perly no Remainder : it is the whole of the gift, and not 
a reliduary part, And ſuch future ekates can only be 


made of chattel intereſts, which were confidered in the 
light of mere contracts by the ancient Law, to be exe- 
cuted either now or hereafter, as the contracting parties 
ſhould agree: But an eſtate of freehold mult be created 
to commence immediately; for it is an ancient rule of 


the Common Law, that an eſtate of freehold cannot be 


created to commence in future; but it ought to take ef- 
fect preſently, either in poſſe ſſion or Remainder: 5 Rep. 
94 : Becauſe, at Common Law, no freehold in lands could 
pals without hvery of ſeiſin; which mult operate either 
immediately, or not at all. It would therefore be con- 
tradifory, if an eſtate, which is not to commence till 
hereaiter, could be granted by a conveyance, which im- 
ports an immediate poſſeſſion, Therefore, though a 
leaſe to A. for 7 years, to commence from next Michac/- 
mas, is good; yet a conveyance to B. of lands, to hold 
to him and his heirs for ever, from the end of three years 
next enſuing, is void. So that, when it is intended to 
grant an eſtate of freehold, whereof the enjoyment ſhall 
be deferred till a future time, it is neceſſary to create 2 
previous particular eſtate, which may ſubſiſt till that 
mee of time is completed; and for the grantor to de- 
iver immediate poſſeſſion of the land, to the tenant of this 
particular eſtate; which is conſtrued to be giving poſſeſ- 
fion to him in Remainder, fince his eſtate and that of the 
particular tenant are one and the ſame eſtate, in Law. As, 
where one leaſes to A. for three years, with Remainder 
to B. in fee, and makes livery of ſeiſin to A.; here, by 
the livery, the ſreehold is immediately created, and veſt- 
ed in B. during the continuance of 4.'s term of years, 
The whole eſtate paſſes at once from the grautor to the 
grantees, and the Remainder-man is ſeiſed of his Re- 
mainder at the ſame time that the termor 1s poſſeſſed of 
his term. The enjoyment of it muſt indeed be deferred 
till hereafter; but it is, to all intents and purpoſes, an 
eſlate commencing 1 præſenti, though to be occupied 
and enjoyed 77 fits. 

As no Remainder can be created, without ſuch a prece- 
dent particular eſtate, therefore the particular eftate is ſaid 
to ſ ort the Remainder, But a leaſe a? ai] is not held to 
be ſuch a particular eſtate, as will ſupport a Remainder 
over, 8 Rip. 75. For an eſtate at will is of a nature ſa ſlen- 
der and precarious, that it is not looked upon as a portion 
of the inheritarce, and a portion mult firſt be taken out of 
it, in order to conſtitute a Remainder. Beides, if it be a 
Free hold Remainder, livery of ſeiſin mvit be given at the 
time ol its creation; and the eatry ot the grantor, todo this, 
determines the eftzte 21 «ill in the very inſtant in which 
it is made, Dyer 1%. Or, if the Remainder be 2 chatte! 
irtereit, though pernaps the deed of creation might ope- 
to it, ver it is void by way of Remainder : For it is a ſe- 
parate independent contract, diſlinct from the precedent 


rate as a uti? cc, it the tenant for years br a party 


eſtate at will; and every Remainder muſt be part of one 


and the ſeme eflate, out of which the preceding parti- 
cular eſtate is taken, Raym. 151. And hence it is ge- 
nerally true, that if the particular eſtate is void in its 
creation, or by any means is Cef-ated afterwards, the 
Remainder ſupported thereby thi} ve defeated alto : as, 
where the particular etlate is an eſtate for the life of a 
perion not 72 ; or an eſtate tor life upon condition, on 
breach of which condition the grantor enters and avoids 
tue eſtate; in either of theſe caſes the Remainder over 
is void. Co Lit, 298: 2 Rall. Ab. gig; 1 For. 58. 
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REMAINDER I. II. 


Secondiy, The Remainder muſt commence, or paſs out 


eb the grantor, at the time of the creation of the parti- 
cular eſtate. Lit. & 671: Plowd, 25. As, where there 
is an eſtate to A. for life, with Remainder to B. in fee: 
Here B,'s Remainder in fee paſſes from the grantor at 


the ſame time that ſeiſin is delivered to 4. of his life 
eltate in poſſeſſion. And it is this, which induces the 
neceſſity at Common Law of livery of ſeiſin being made, 
on the particular eſtate, whenever a Freehe/4 Remainder 
is created. For, it it be limited even on an eſtate for 
years, it is neceſſary that the leſſee for years ſhould have 
livery of ſeiſin, in order to convey the freehold from and 
out of the grantor ; otherwiſe the Remainder is void. 
Lit. 60. Not that the livery is neceſſary to ſtrengthen 
the eſtate for years; bur, as livery of the land is requiſite 


to convey the freehold, and yet cannot be given to him 


in Remainder, without infringing the poſſeſſion of the 
leſſee for years, therefore, the Law allows ſuch livery, 
made to the tenant of the particular eſtate, to relate and 
enure to him in Remainder, as both are but one eſtate 
in Law. Co. Lit. 49. 

Thirdly, The Remainder muſt veſt in the grantee 
during the continuance of the particular eſtate, or eo in- 
anti that it determines. Plowd. 25: 1 Rep. 66, As, 
if A. be tenant for life, Remainder to B. in tail; here 
B.*s Remainder is veſted in him, at the creation of the 
particular eſtate to A. ſor life: Or, if A. and B. be te- 
nants for their joint lives, Remainder to the ſurvivor in 
fee ; here, though during their joint lives, the Remainder 
is veſted in neither, yet, on the death of either.of them, 
the Remainder veſts inſtantly in the ſurvivor : wherefore 
both theſe are good Remainders. But, if an eſtate be 
limited to A. for life, Remainder to the eldeſt ſon of B. 
in tail, and A. dies before B. hath any ſon ; here the 
Remainder will be void, for it did not veſt iff any one 


during the continuance, nor at the determination, of the 


particular eſtate : and, even {ſuppoſing that B. ſhould 
afterwards have a ſon, he ſhall not take by this Re- 
mainder ; for, as it did not veſt at or before the end of 
the particular eſtate, it never can veſt at all, but is gone 
For ever. 1 Rep. 138. And this depends upon the prin- 
ciple before laid down, that the precedent particular 
eſtate, and the Remainder, are one eſtate in Law; they 


muſt therefore ſubſiſt and be in e at one and the ſame 


inſtant of time, either during the continuance of the firſt 
eſtate, or at the very inſtant when that determines, ſo that 
no other eftate can poſſibly come between them. For 
there can be no intervening eflate between the particular 
eſtate, and the Remainder ſupported thereby; 3 Rep. 21: 
the thing ſupported muſt fall to the ground, if once its 
ſupport be ſevered from it. 2 Comm. c. 11. 

If a man makes a leaſe to 4. for liſe, and that after 
the death of A., and one day after, the land ſhall remain 
to B. for lite, c. this is a vid Remainder, becauſe not 
to take effect 7mmediately on the determination of the firſt 
exate, and fo during that time there would be an inter- 
ruption of the livery, and no tenant of the freehold, 
either to do the ſervices, or anſwer to the præcipes of 
ſtrangers: Plzwd. 25: Kaym. 144: that the Law is nice 
to an inſtant. 1 Ld. Raym. 316. | 

It is upon theſe rules, but principally the laſt, that the 
doctrine of Contingent Remainders depends, For Re- 
mainders are either we/ted or contingent. Veſted Re- 
mainders, whereby a preſent intereſt paſſes to the party, 


though to be enjoyed in future, are where the eſtate ig 
invariably fixed, to remain to a determinate perſon, af. 
ter the particular eſtate is ſpent, As, if A. be tenant for 
twenty years, Remainder to B. in fee; here B. “s i; , 
veſted Remainder, which nothing can defeat, or {++ 
aſide. See po. II. and alſo po. V. as to the diſtindion 
between Remainders wed and executed, 


II. Cox TIN ENT or Executory Remainders (where. 
by no preſent intereſt Faſſes) are where the cltate in 6. 
mainder is limited to take effect, either to a dubigus ang 
uncertain perſen; or upon a dubious and uncertain eve; 
{o that the particular efate may chance to be determined, 
and the Remainder never take effect. 3 Rep. 20. 
Thus, if 4. be tenant for life, with Remainder to 2 3 


eldeſt fon (then unborn) in tail; this is a Continpent 


Remainder, for it is uncertain whether B. will have a 
ſon or no: but the inſtant that a fon is born, the Ke. 
mainder 1s no longer contingent, but veſted, Though, 
if A. had died before the contingency happened, that is, 
before B.'s ſon was born, the Remainder would have 
been abſolutely gone; for the particular eflate was de- 
termined before the Remainder could vet. Nay, by 
the ſtrict rule of Law, if F. were tenant for lite, Re. 
mainder to his own eldeſt ſon in tail, and A. died with. 
out iſſue born, but leaving his wife eint, or big with 
child, and after his death a poſthumous ſon was born, 
this ſon could not take the land, by virtue of this Re- 
mainder ; for the particular eſtate determined before 
there was any perſon in ee, in whom the Remainder 
could veſt, Salt 228: 4 Mod. 282. But, to remedy 
this hardſhip, it is enacted, by fat. 10 & 1177, z. c. 16, 
That poſthumous children ſhall be capable of taking in 
Remainder, in the fame manner as if they had been 
born in their father's lifetime: that is, the Remainder is 
allowed to velt in them, while yet in their mother's womb, 

The particular caſe on which this ſtatute was paſſed, 
(as many flatutes have ariſen from circumſtances of pri- 
vate hardſhip, or injuſtice,) was as follows ;—A father 
had deviſed an eſtate to his ſon for life, with a Re- 
mair.der to the firſt and other ſons of the ſon in tail; the 
ſon died, leaving his wife pregnant, who was afterwards 
delivered of a ſon : The Courts of C. P. and K. B. held 
clearly, that the grandſon, not being born at the expiration 
of the eſtate for life, was not entitled to take it : But the 
Lords, moved by the hardſhip of the caſe, reverſed the 
judgment of the Courts below, contrary to the opinions 
of all the Judges. Reeve v. Long, 1 Salk. 227, Calli. 
But the Houſe of Commons, in reproof of what they con- 
ſidered as an aſſumption af legiſlative authority in the 
Lords, immediately brought in an act, which pajtec into 
the above ſtatute, The ſtatute only mentions marria7 
and other ſettlements ; and it is probable that deviſes were 
deſignedly omitted to be expreſſed, from delicacy, and 
that the authority of the judgment of the Peers might 
not be toe openly impeached. As the ſtatute ſays, that 
the poſthumous ſon, in this caſe, ſhall take the eſtate as if 
born before the death of the. father, he is entitled to the 
intermediate profits from the death of the father; 

Atk. 203; which is different from the caſe of a deſcent 
deveſted by the birth of a poſthumous child. See title 
Deſeent ; Rule |. : 

This ſpecies of Contingent Remainders, ta a perſon 


not in being, muſt however be limited to ſome one, that 
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tray, by common poſhbuity, or folenlia propruguay be in 
Hat ot before the particular eſtate determines, 2 Rep. 5 1. 
\s, if an eſtite be made to 4. for lite, Remainder io the 
-irs of B : now, if 4 dies before B. the Remainder is 
an end; for during B's life he has no heir, 27 f 
„et vive, hut if B. dies firſt, the Remainder then 
immediately veſts in his heir, who will be eriiiled to the 
land, on the death of A. See off. This is a g 14 Con- 
tingent Remainder, for the poſlibility of B. 's dying be- 
fore A. is potent'ia profingua, and therefore allowed 19 
Law, Co. Lit. 378. But a F.emainder to the right heirs 
of B. (if there be no ſuck perſon as B. in %,) is void. 
Lab. 33. For here there muſt two contingencies happen; 
arſt, that ſuch a perſon as B. mall be born; and, ſe- 
condly, that he ſhall alſo die during the continuance of 
the particular eſtate; which make it gcteutia remoliſſima, 
a moſt improbable poſſibility. A Remainder to 2 man's 
eldeſt ſon, who hath none, (we have ſeer,) is gocd ; for, 
dy common pollibility, he may have one; but if it be li- 
mited in particular to his fon Je, or Richard, it is 
bad, if he have no ſon of that name; ſor it is too remote 
2 poſſibility that he Mould not only Rave a lon, but a lon 
of a particular name. 5 E. ct. A limitation of a Re- 
mainder to a baſtard, before 1t is horn, 1s rot good : for 
though the Lew allows the poſſibility of having ballards, 
it preſumes it to be a very remote and improbable con- 
ingency. Cro. Elix. 509. | 


Next; with reſpect to a Contiagent Remainder, where 
the perſon to whom it is limited is fixed and certain, but the 
event upon which it is to take effect is vague and uncer- 
tain.— Where land is given to A. for life, and in caſc B. 
ſurvives him, then with Remainder to B, 1n fee : here 
H. is a certain perſon, but the Remainder to him is a 
Contingent Remainder, depending upon a dubious event, 
the uncertainty of his ſurviving 4. During the joint 
lives of A. and B. it is contingent ; and if B. dies firſt, 
it never can veſt in his heirs, but is for ever gone; but 
if A. dies firſt, the Remainder to B. becomes veſted. 
2 Comm, c. 11. 

Contingent Remainders of either kind, if they amount 
to a freehold, cannot be limited on an eſtate for years, or 
any other particular eſtate, leſs than a freehold, Thus, 
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it land be granted to A. for ten years, with Remainder 
in fee to the right heirs of B.; this Remainder is void: 


but if granted to . for life, with a like Remainder, it 
is good. 1 Rep. 130. For, unleſs the freehold paſſes 
out of the grantor at the time when the Remainder is 
created, ſuch Freehold Remainder is void: it cannot pals 
out of him, without veſting ſomewhere ; and in the caſe 
of a Contingent Remainder it muſt veſt in the particular 
tenant, elſe it can veſt no where: unleſs, therefore, the 
eſtate of ſuch particular tenant be of a freehold nature, 
the freehold cannot veſt in him, and conſequently the 
Remainder is void. 2 Comm. c. 11. 

A Contingent Kemainder is defined, by Fearne, to be 


a Remainder limited ſo as to depend on an event or con- 
dition, which may never happen or be performed; er 


which may not happen or be performed, till after the 
determination of the preceding eſtate; for if the pre- 
ceding eſtate (unleſs it be a mere truſt eſtate) determine 
before ſuch event or condition happens, the Remainder 
will never take effect. Under this definition, we may 
properly diſtinguiſh four ſorts of Contingent Remainders. 
* * the Remainder depends entirely on a cen- 
OL, II. 
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tingent determination of the preceding eſtate itſelf. — 
Secondly, Where the contingency on which the Remainder 
is to take effect is independent of the determination of the 
preceding eſtate. Thirdly, Where the condition, upon 
which the Remainder is limited, is certain in event, but 
the determination of the particular eſtate may happen 
before it. —Fourthly, Where the perſon, to whom the Re- 
mainder is limited, is not yet aſcertained, or not yet in 

being. Fearne 3, 4+ 
ln the caſe of Dormer v. Forteſcue; [reported in its 
vari us {{ages by the name of Dormer v. Forlefoue : Der- 
mer v. Parkhurſt: Barrington d. Dermer v. Parkhurſt : 
Smith v. Packburſt, or Parkpurſt : Parkhurſt v. Smith, &C. 
Sce Bro, Y. C. tides Fine; Remainaer ;| an eſtate was 
limited (after ſeveral precedent eftates) to the uſe of 4. 
for 99 years, if he {houid fo long live; and aiter his de- 
ceaſe, or tie ſooner determination of the eftate limited to 
nim tor 99 years, to the uſe of truſtees, and their heirs, 
during his life, upon truſt, to preſerve the Contingent 
Remairders: ard after the end or determination of that 
term, to the uſe of 4.'s firſt and other ſons ſucceſſively 
in tail-male; Remainder to the heirs of the body of the 
original ſettler 3 Remainder to ſuch ſertler's right heirs, 
All the preceding eftates being determined, 4. came 
into the poſſeſſion of the lands limited to him for gg years; 
and having a ſon, they joined in levying a fine, and ſuffer- 
ing a common recovery, in which the ſon was vouched. 
lt the truſtees took a veſted eſtate of freehold during 
the life of A., the recovery was void, there not being a 
good tenant to the precife, the father being only tenant 
for years; but if they took a contingent eſtate, the free - 
hold was in the ſon, and of courſe there was a good te- 
nant to the precipe, Upon this point, the caſe was argued 
in the Court of K. B. and afterwards on appeal be fore 
the Houſe of Lords, where all the ſudges were ordered 
to attend. Lee, C. J. when the cauſe was heard in K. B., 
and Willes, C. J. in delivering the opinion of the Judges in 
the Houſe of Lords, entered very fully into the diſtiuction 
between contingent and veſted Remainders. They ſeem 
to have laid down the following points: — That a Re- 
mainder is contingent, either where the perſon to whom 
it is limited is not 4 , or where the particular eſtate 
may determine before the Remainder can take place ; 
but that in every cafe where the perſon to whom the Re- 
mainder is limited is 7» ee, and is actually capable, or 
entitled, to take, on the expiration or ſooner determination 
of the particular eſlate, ſuppoſing that expiration or de- 
termication to take place at that moment, there the Re- 
mainder is veſled. That the doubt aroſe, by not advert- 
ing to the diſtinction between the different nature of the 
contingency, in thoſe caſes where the Remainder is li- 
mited to a perſon in , but the title of the Remainder- 
man depends on a collateral or extranevus contin geucy, 
which may, or may not, take plage during the cor nuance 
of the preceding eſtate; and thoſe caſes where the pre- 
ceding eftate may endure beyond the continvance of the 
eſtate in Remainder. Thus, if an eſtate :s limited to . 
for lite, and, after the death of A. and 7 8, to B. for 
life, or in tail, there, during the ife of J. S., the title of 
B. depends on the contingency ©! F. S. dying in the lite- 
time of 4. This being an event, which may, or may 
not, take place during the continuance of the preceding 
eltate, B.'s eſtate is neceijarily contingent, But then, 
ſuppoſiag J. S. to die, "ſtill it remains an uncertainty 
4 F whether 
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whether B.“s eſtate will ever take place in poſſeſſion : 
for, if the Remainder be limited to B. for life, there, if 
B. dies in A.'s life-time, A. 's eſtate would endure bey ond 
the continuance of the eſtate limited in Remainder. The 
ſame would be the caſe if the Remainder over were li— 
mited to B. in tail, and B. was to die in A.'s life time 
without iſſue. Yet, in both caſes, it was agreed, that B. 
took not a contingent, but a veſted Remainder. Hence 
they inferred, that it was not the poſlihility of the Re- 
mainder over never taking effect in poſſeilion, but the 
Remainder-man's not having a capacity or title to take, 
ſuppoſing the preceding eſtate at that inſtant to expire 
er determine, together with its being uncertain whether 
he ever will obtain that capacity or title, during the con- 
tinuance of the preceding eſtate, that makes the Re- 
mainder contingent, Upon theſe grounds they deter- 
mined, that the Truſtees took a veſted Remainder, and 
that the Recovery therefore was void. — Ihe doctrine 
eſtabliſhed in this caſe is laid down very preciſely by 
Cale, 10 Rep. 85, where he, with great accuracy of ex- 
preſſion, obſerves, that where it is dubious and uncer- 
tain whether the uſe or eſtate limited in future ſhall ever 
veſt in intereft, or not, then the ule or eſtate is in contin- 
gency : becauſe, upon a future contingent, it may either 
veſt or never veſt, as the contingent happens. See 
1 Rep. 137, 6: 1 Int. 265, a. in u.: and poſt. V. 

It an eſtate be limited, either at Common I. aw, or by 
way of uſe, to one for life, or in tail, Remainder to the 
right heirs of F. S. who is then dead; this is a good 
Remainder, and veſts preſently in the perſon who is heir 
at law to J. S. by purchaſe; ſee pot. V. and though a 
daughter be then heir at law, and after a fon is born, 
yet ſhall the daughter retain the land againſt him; for 
ſhe being heir, and coming within the deſcription at the 
time. when the Remainder was limited, it then veſted 
and ſettled in her, immediately, as a Remainder by pur- 
chaſe, and ſhall not, by any accident after, be defeated. 
2 Rol. Abr. 415: 1 Co. 95, 103: Plow. 56. 

But if F. S. be living at the time of the Remainder 
limited to his right heirs, this puts ſuch Remainder in 
abeyance or contingency; that is, it is in no perſon, but 
in nubibus, till the contingency happens; for it is not in 
the feoffor, or donor, becauſe he has limited 27 out of him, 
and all Kemainders muſt paſs out of him at the time of 
the limitation, though they do not preſently veſt in the 
perſon intended; and in the right heirs of J. S. it can- 
not be, becauſe he cannot have heirs during life; fo there 
is no perſon, iz rerum natura, within the deſcription, to 
take it; therefore it is, in the mean time, in abeyance, 
or expectancy, to veſt or not veſt, as the caſe happens 
for if J. S. dies during the particular eſtate, then the 
Remainder preſently takes place in his heirs ; but if the 
particular eftate determ:;nes, by death or otherwiſe, in the 
life of J. S. then ſuch Remainder is become totally void, 
and can never veſt; but the eſtate ſettles again in the 
feoffor, or donor, as if no ſuch limitation in Remainder 
had been; and he becomes tenant to the preczpe, and is 
obliged to do the ſervices; and though F. S. die foon 
after, yet his heir can have no benefit by it, not being 
capable of taking the Remainder when it fell. 1 Co. 135: 
Co. Lit. 378, a: 2 Co. 51: 2 Rol. Abr. 415: Plow. 28, 
556: Poph. 74: Moor 720: 3 Co. 20: 10 Co. A 
Raym. 145: Pollex. 56. See Fearne 5$26—534, Cc. 
where this doctrine of the Remainder being in abeyance, 
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is conſidered as in ſome meaſure unintelligible ; and an- 
other queſtion depending thereon is ſtated thus; . A may 
by ſettlemeut or will] makes a diſpoſition of a Remainder, 


or future intereſt, which is to take? no effect at all until a 


future event or contingency happens; it is admitted, that 
no intereſt paſtes by ſuch a diſpoſition, to any body, before 
the event referred to takes place. Ihe queflion is, What 
becomes of the intermediate reverſionary intereſt, from 
the time of the making ſuch future diſpoſition, until it 


takes «ect? It was in the grantor, or teftator, at the 


time of making ſuch diſpoſition, it is confeſſedly not in- 
cluded in it: Ihe natural concluſion ſeems to be, that it 
remains where it was, vi. in the grantor, or the tettator, 
and his heirs ; for want of being departed with to any 
body elie,—When the future diſpoſition takes effect, 
then the reverſionary or future intereſt paſſes, purſuant to 
the terms of it; but if ſuch future diſpoſition fails of 
effect, either by reaſon of the determination of the par- 


ticular eſtate, failure of the contingency, or otherwiſe, 


what is there then to draw the eſtate, which was the in- 
tended ſubject of it, out of the grantor or his heirs, or 
the heirs ot the teſtator? or who can derive title to an 
eſtate under a proſpective diſpofition, which confeſſedly 
never takes any effect at all? Fearne 285, 6; 533. 

But if there be no ſuch F. S. at the time of the limit- 
ation, though he be after born, and dies, during the 
particular eſtate; yet his heirs ſhall never have the Re- 
mainder, So, if a Remainder be limited to . ſon of. 
in tail, Sc. or to ZE. wife of D., where in truth there is 
no ſuch A. or E., though B. has a fon called A., or D. 
marries one E., yet they can never take the Remainder; 
becauſe, if there be ſuch perſons as the words of the gift 
import, there the Remainder ought to veſt in them pre- 
ſently, and they will never after be made capable of 
taking it; but if there be no ſuch perſon then 7 2/7, 
none who come within that deſcription after, can lay 


claim to it, becauſe the limitation was prefent to ſuch 


perſons; but a Remainder limited primegenizo flio, or 
proximo heredi maſculo of A., or propinguioribus heredibus 
ae ſanguine puerorum, or ſeniori puero of A., or to the right 
heirs of 4., there being then ſuch A. in efe, or to the 
wife A. ſhall marry ; theſe are good Remainders, and 
veſt when ſuch perſons come in 2 as are within the de- 
ſcription ; becauſe here appears no preſent regard for 
any perſon in particular; therefore, if they aniwer the 
deicripiion at any time before the particular eſtate de- 
termines, it is time enough; and fo there is a divertity 
between a Remainder limited to one, by name ½ part;- 
cular, and ſuch Remainder limited by de/tription or cir- 
cumlos ution, or between a general name and a fperial 
name. Co. Lit. 3: 1 Co. 66: 2 ( 5 1: Hob. 33: Mc 
104: Dyer 337: 2 Leon. 210: 1 Rel. Rel. 254. 

A. makes a leaſe to B. for life of B., and alter the 
death of 4. to remain to B. and his heirs; this le 
mainder is contingent, and cannot veſt preſently, for 
A. ſurvives B. it is void; and becaule, otherwiſe, : 
operation of livery would be interrupted during the life 
of A.; for he cannot give himie!t any eſtate, his livery 
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operating to pals eſtates from bim, not to give any t9- 
| him who had the whole before; therefore, during bis lie, 


the operation of the livery muſt ceaſe, and by confequerce 
no Remainder can take effect in virtue of that livery, 
which pro tempore being at an end, all that depended 
thereon ceaſes too, and can never after be revived ; for 


e 
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the livery muſt carry out a!l the efates at once from the 
feoffor; and if he comes again into the poſtcſhon before 
they can all take effect, this breaks the force Oi the 
livery, and brings back again to him al! that fuck livery 
had taken out from him, and then they never can take 
effect but by a new livery : This is the reaſon of the 
common caſe, that one cannot give lands to arother to 
begin after his death, becauſe, being to make livery 
preſently, if that cannot operate preſently, it can never 
operate at all; foritis a contradiction to give lauds to 
one by a ſolemn livery, which is an act executed, and 
works preſently ; and yet, by words, to refrain that ope- 
ration to a future time: But in the principal cale, where 
4. dies firſt, there no interruption 1s of the livery, for 
B. had an eſtate for life by virtue thereof; and before 
that determines, the ſame livery which carried the Re- 
mainder in abeyance, for the uncertainty of its taking 
effect, does on 4.'s death direct and ſettle, or bring 
down the Remainder to B. and his heirs. - 10 Ce. 85. 

If a leaſe be made to A., B., and C., for their lives, and 
if B. ſurvives C., then to remain to B. and his heirs; 
this Remainder is in abeyance, becauſe, though the perſon 
be certain, yet fince it depends on C.'s dying before 
him, til! that be known the Remainder cannot veſt. So 
if a leaſe be made to 4. for life, and after the death of 
B. who is a ſtranger, to remain to C. in fee, or to 4. 
in fee; theſe Remainders are in abeyance or contingency, 
and depend on B.'s dying before C. or A., for if he 
ſurvives them, the Remainder cannot take effect. 
3 Co. 20: 10 Co. 85: Co. Lit. 378. 7 

If a leaſe were made to 4. for life, Remainder to the 
Abbot of D. and his ſucceſſors, though the Abbot were 
then dead, ſo as there were then no abbot at all, yet the 
Remainder ſhould be good, Fan abbot were made before 
the death of A. So, of a Remainder to a Mayor and 
Commonalty, Dean and Chapter, Prior and Convent, Oc. 
though there be chen no mayor, dean or prior. So, of 
a Remainder to the Biſhop of D., Parſon of D., or other 
ſole Corporation, and his ſucceſſors ; theſe Remainders 
(not being limited to them by name ſpecially, but to 
them generally, and / auhoever comes avithin the deſerip- 
tion before the determination of the particular eſtate, is ca- 
fable of taking by virtue there,) are good Remainders 
in abeyance, Sc. But if there be no ſuch corporations 
' at the time of the limitation, then the Remainders are 
totally void ; and none created after, though by the ſame 
name, can take theſe Remainders, not even if a patent 
he then paſted to make ſuch corporation. Co. Lit. 264 : 
Hab. 33: 2 Co. 51: 10 Co. 30: Door 104: 1 Rel. 
Rep. 254: 2 Bulſt. 275. 

Contingent Remainders may be defeated, by de ſtroy- 
ing or determining the particular eſtate upon which they 
depend, before the contingency happens whereby they 
become veſted. 1 Rep. 65, 135. Therefore, when there 
is tenant for life, with divers Remainders in contingency, 
le may, not only by his death, but by alienation, fur- 
render, or other methods, deſtroy and determine his own 
life-eltate, before any of thoſe Remainders velit; the 
conſequence of which is, that he utterly defeats them all. 
As, if there be tenant for life, with Remainder to hi; 
eldeſt ſon unborn in tail, and the tenant for life, before 
any ſon is born, ſurrenders his life-eſtate, he by that 
means defeats the Remainder in tail to his ſon : for his 


ſon not being in , when the particular eſtate deter- 


mined, the Remainder could not then veſt ; and, as it 
could not vett then, by the rules before laid down, it 
never can veſt at all. In theſe caſes, therefore, it is ne- 
ceſſary to have truſtees appointed to preſerve the Con 
tingent Remainders; in whom there is veſted an eſtate 
in Remainder for the life of the tenant for life, to com- 
mence when his eftate determines, If, therefore, his 
eftate for lite determines otherwiſe than by his desth, the 
eſtate of the truſtecs, for the reſidue of his natural life, 
will then take effect, and become a particular eſtate in 
poſſoſſion, ſufficient to ſupport the Remaiaders depend- 
ing in contingercy. See prot, V. This method is ſaid 
to have been invented by Sir Or/zudo Bridgran, Sit 
Geefrey Paimer, and other eminent Counſel, who be. 
took themſelves to conveyancing during the time of the 
Civil Wars; in order thereby to ſecure, in family ſettle- 
ments, a proviſion for the future children of an intended 
marriage, who before were uſually left at the mercy of 
the particular tenant for life: and when, after the Re. 
{toration, thoſe gentlemen came to fill the firſt offices of 
the Law, they ſupported this invention, within reaſonable 
and proper bounds, ard introduced it into general uſe. 
2 Comm. c. 11. See Meer 486: 2 Rel. Abr. 797. pl. 12: 
2 Sid. 159: 2 Chan. Rep. 170. 


III. War x lands are given in undivided ſhares to 
two or more for particular eſtates, ſo as that, upon the 
determination of the particular eſtates in any cf thoſe 
ſhares, they remain over to the other grantees, and the 
Reverſioner or Remainder- man is not let in, till the deter- 
mination of all the particular eſtates, then the grantees 
take theit original ſhares as tenants in common; and the 
Remainders limited to them, on the determination of the 
particular eſtates, are known by the appellation of Cra 
Remaindecrs,—Theſe Remainders may be raiſed both by 
deed and will ; in deeds they can only be created by ex- 
preſs words, but in wills they may be raiſed by implica- 
tion. 1 Inft. 195, 6. in u. 

A. having iſſue five ſons, his wiſe being enſcint, deviſed 
two thirds of his lands to his four younger ſons, and the 
child in wentre /a mere, if he were a fon, and their heirs; 
and if they all died without iſſue male of their bodies, or 
any of them, that the lands revert to the right heirs of 
the deviſor: By this deviſe, the younger ſons avere tenants 
in tail in poſſeffeen, with Croſs Remainders in tail to each 
other, and no part ſhall revert to the heir of the devitor, 
till all the younger ſons be dead without iſſue male cf 
their bodies. Dyer 303. 

But where one having iſſue three ſons, 4, B., and D., 
deviſes one houſe to 4. and his heirs, another to B. and 
his heirs, and a third to P. and his heirs; provided, that 
if all his ſaid children die without iſſue, that then the 
meſſuages remain and be to his wife and her heirs: It 
was heid by three Judges, that, oz the dcarh of one of 
the jons without Que, the wife might enter, and that here 
there were no Crofs Remainders from one ſon to another, 
becaule, being deviſed to them ſeverally by expreſs li- 
mitation, there ſhall be no greater eftate to them by im- 
plication. Gilbert v. Wiittz, Cro, Fac, O55: 2 Rell, 
Reb. 281: 1 Vent. 224: Raoym. 4553 Filzg. 97: 
2 Jeu. 82: Carib. 173. 

In the above caſe it was ſaid, by Juſtice Podertage, that 
Croſs Remainders ſhould never be raiſed, by implication, 
between more than two. This dofrine received ſome 
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countenance from what was ſaid by the Courts in the 
caſes of Cole v. Leving tone, 1 Ventr. 224: Holmes v. 
Meynell, T. Raym. 452; and ſome other caſes. Se- 
4 Leon. 14. But it ſeems entirely exploded by the caſes 
of Burden v. Burville, B. R. Paſch. 13 Geo. 3: Richmond 
D.) v. Cadogan (E), Chanc. May 1773: Wright v. 
olford & al. Cowp. 31; and ſome other ſubſequent 
cales. It ſeems, however, to be admitted in theſe caſes, 
that to raiſe Croſs Remainders between more than two, 
ſtronger implica-1on is required, than to raiſe them be- 
tween two only, 1 I. 195, b. in u. 
One ſeiſed of lands in fee, by will deviſes Black Acre 
to A. his daughter, and her heirs, and Vite Acre to his 
daughter B. and her heirs; and if ſhe die before the age 


of ſixteen years, living A., then A to have He Acre to | 


her and her heirs ; and if 4. die, having no iſſue, living 
B., then B. to have the part of A. to her and her heirs; 
and if both die, having no iſſue, then to F 8. and his 


heirs; the Teſtatordies; B attains her age ot 1ixteen years, 


and then dies, without iſſue in the life of A.; and it was 
held by three Juſtices, againſt Dyer; iſt, That rhe daughters 
had an eftale-tail on the whole will, and not a fee deter 
minable on a contingency ſubſequent ; 2diy, That, by 
the words ©* rf both die without ifſue,”” no Croſs Remainders 
In tail were created by implication, but that on 3 's 
death without iflue, after ſixteen, F. S. ſhould have her 
part preſently without ſtaying till the death of A. with- 
out iſſue. Dyer 330: 1 Benl. 212: 1 Roll. Abr. 839: 
Yaugh, 267. 
A. ſeiſed of lands in fee, by will deviſes all his lands 
in the county of, Cc. to his two daughters B. and D. 
and their heirs, equally to be divided betwixt them ; and 
in caſe they happen to die without iſſue, then to his ne- 
phew J. S. and the heirs male of his body, and dies; 
and it was adjudged, that on the deach of B. one of the 
daughters of the other ſiſter took her moiety as a Croſs 
Remairder. Raym. 452: Skin. 17: 2 Fon. 172: 
2 Show. 136: Pollex. 434; and fee 2 Ven. 545: 
3 Med. 107. | 

Richard Holden ſeiſed in fee, and having iſſue a ſon and 
three grandchildren, by his will deviſed part of his eſtate 
to his wife for her life; and the reverſion of ſuch part, ex- 
pectant on her death, and all other his frechold tenements, 
&c. he gave to his fon Richard Holden for life, and ater 
his death to his firſt and other ſons ſucceſſively iz ail male, 
and for default of ſuch iſſue, and after the determination 
of the ſaid eſtates, he gave the premiſes to his grandion 
Richard Holden, and his granddaughter £{/zabeth Helgen, 
to be equally divided between them, and to the heirs of 
their reſpective bodies iſſuing; and for default of ſuch 
iſſue, he gave the premiſes to his granddaughter Aune in 
fee: The teſtator died ſeiſcd, Richard the lon died with - 


* 17 — 2 
out iſſue male, whereupon Elizabeth and the grandion 


entered, and Eligabelh died without iſive generally; Arne 
Holden married John Jer bis; and the Queſtion was, Whe- 
ther there were Crols Remainders hetween HEligadeth and 
Richard the grandſon, or whether the motety of Elixa- 
beth ſhould go to Anne or to Richard ? And it was re— 
ſolved, that ere avere zo Croſs Remainders between them, 
becauſe here are no expre/s words, nor is there a ne- 
ceſſary implication, without one of which Croſs 2e- 
mainders Cannot be raiſed; that the words, and for de- 
fault of ſuch iſue, being relative to what goes before, 
mean only, aud for default of heirs of their reſpective 
JO 


bodies; and therefore it is no more than as if it had been 
a deviſe of one moiety to Richard and the heirs of his bod 
and of the other moiety to Elizabeth and the heirs of her 
body, and for default of heirs of their reſpective bodies 
Remainder over; in which caſe there could be no doubt: 
and it was held, that this caſe differed from the caſe 4s: 
pra, the word re/pefive being in that caſe, and the firſt 
deviſees were the teſtator's daughters, and the Remain. 
der- man only a nephew ; whereas, in the preſent cale, 
Anne was as near to the teſtator as Richard, Comter v. 
Hill, 2 Key. 188: 2 Barn. K. B. 367, 443: Browng 
v. Williams, Mich. 8 Geo. 2. g 


IV. As to eſtates of inheritance, there can be no 
doubt but that the grantor, having a perpetual and dur. 
able intereſt in the eſtate, may ſhare and divide it, or 
grant as many Remainders over as he thinks proper, 
4 New Ar. 492. 

But, as to perſonal goods and chattels, it was formerly 
held, that hey, in their own nature, avere incapable of any 
limitation aver 3 being things tray/tory, and by many ac- 
cidents ſubject to be loſt, Yeftroyed, or otherwiſe im- 
paired, and the exigercies of trade requiring a frequent 
eirculation thereof, in which they differ from lands and 
tenements which are permanent; therefore, what is called 
an Hate in lands, is termed property in perſonal chattels: 
Wherefore it was held, that a grantor's devile of a per. 
ſonal thing to one, though but for an hour, or minute, 
was a gift fer ever; and an abſolute diſpoſition of the 
entire property. Bro. Deviſe 13: Plowd. 521: Dyer 
74: 8 Co. 94. | 

Hence it was a long time before the Courts of Juſlic: 
could be prevailed upon, to have any regard for a devise 
over, even of a chattel real, or a term for years, after an 
eſtate for life limited thereon ; becauſe the eſtate for life 
being, in the eye of the Law, of greater regard and con- 
ſideration than an eſtate for years, they thought he, who 


had it deviſed to him for life, had therein included all. 


that the deviſor had a power to diſpoſe of; but new /uch 
Remainders ver are allowed under the name of Executcry 
Deviſes, and are eſtabliſhed both in Courts of Law and 
Equity, provided they tend not to a perpetuity, ſo as to 
make eftates unalienable. 4 New Abr. 294. See this 
Dict. title Executory Dewije. 


Alfo, a diſtinction was formerly taken between a den 
of a perſonal chattel to one for life, with a Remarr/r 
over, and of the % oaly ; that, in the firſt cafe, the dc» 


the goods, but only a ſpecial intereſt in them, ſo that 
there ſlill remained a property which might be limited 
over: But this diſtinction is now exploded, and the de: 
viſee in Remainder is allowed in Equity the like remedy in 
both caſes. Ploaod. 521: Cro. Car. 346: 1 Nel. Abr, 
610: March 106: Oven 33: 1 Ch. Ca. 129: 2 Yeri, 
245: 1 f. Wins. 1, 502, 651: 2 Comm. c. 25. P. 398. 

But a deviſe of a term tor years, or perſonal chattel, to 
one, for a day, or an hour, 1s a deviſe of the whole term 
or intereſt, if the limitation over is void, and it appears at 
the ſame time that the whole was intended to be diſpoſed 
of from the executors. 1 P. Vins. 066. 

A. being poſſeſſed of a term for nin«<ty-nine years, de. 
viſed it to B. ſor life, and after to ſix others, ſuccefiively, 
for their lives, if the term ſo long continue; and ail the 
| | | leveg 
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ſeven perſons being dead, and the term continuing, it 
was adjudged, that it ſhould revert to the executors of 
the teſtator, and that it did not velt in the ſurvivor of the 
deviſces, 10 as to tranſmit it to his repreſentatives. 1 Sa/k, 


231: 1 Ld, Ram. 325. 


A farmer deviſed his ſtock (which conſiſted of corn, 
hav, cattle, &c.) to his wife for liſe, and after her 
death to the plaintiff. It was objected, that no Remainder 
can be limited over of ſuch chattels as theſe, becauſe the 
uſe of them is to ſpend and conſume them; but the 
Maſter of the Rolls ſaid he deviſe over was good, but 
added, if any of the cattle were worn out in uſing, the 
defendant was not to be anſwerable for them; and if any 
were ſold as uſeleſs, the defendant was only to anſwer the 
value of them at the time of the ſale; and an account 
was decreed to be taken accordingly. Abr. Eg. 361. 

A. gives his ſiſter, by will, 10/., and direRts, that ſuch 
part of his perſonal eſtate, as his wife ſhould leave of her 
ſabſtance, ſhould go to the filter ; whatever the wife has 
not employed in that way ſhall go over, and be accounted 
for. 1 P. Wins. 651. | 

But if a chattel real, money, goods, or other perſonal 
things, are devifed to one, and the heirs of his body, or 
to one, and, if he dies without heirs of his body, Ne- 
mainder over, by which the deviſee has an eſtate- tail; 


this Remainder is totally void, and the Courts of Equity 


will not allow of a bill by the Remainder-man to compel 
ſecurity, &c., or to have the money, &c., after the death 
of the fr{t deviſee, but it ſhall go to his executors or ad- 
miniſtrators; for the firſt deviſe gives the abſolute pro- 
perty of a perſonal eſtate, as the like deviſe of a real 
eltate, before the ſtatute De dons, gave the abſolute fee, 
upon which no limitation could be made further ; and as 
the heirs are the repreſentatives to take the real eſtate, 
ſo are the executors to take the perſonal eſtate ; and this 
is not within the ſtatute De cs, but remains as at Com- 
mon Law. 2 Vent. 349: 2 Fern. 600: 1 Salk. 156. 

If A. deviſe, that his goods and furniture ſhall remain 


in his houſe, to be enjoyed, according to the limitations | 


of his will, by thoſe entitled to the houſe ; the firſt, who 
would be tenant in tail of the houſe, becomes abſolute 
owner of the goods. See further, title Execatory Dewiſe. 

Not only lands and tenemeats, but alio rents, com- 
mons, eſtovers, or any other intereſt or profits i» , 
wherein the grantor hath the abſolute property to him 
and his heirs, may be granted with Remainder over. 
Plowd. 379: 9 Co. 48, 97. 

So, if one hath the office of park-keeper, foreſter, 
gaoler, ſherif!, Oc. to him and his heirs, he may grant 
ihoſe offices to one for life, Remainder to another for 


life, &c. ; for amne majus continet in ſe minus; and as they 


ze grantable over in fee, fo may they be granted in 
ſucceſſion to one for life, with Remainders over, Tc, 
9 Co. 48: 1 And. pl. 201. | 

It was formerly doabted, whether there could be a Re- 
mainder of a rent ds nowo; that is, whether a man, ſeiſed 
of lands in fee, could thereout grant a rent-charge to 
one for life or years, Remainder to another in fee, or in 
tail; and this doubt aroſe from the rent not having any 
exilence before it was created, conſequently, no reverſion 
could be left to the grantor, out of which the Remainder 
was to ariſe : But it is now ſettled, that ſuch grant in 
Remainder is good, the grantor having the abſolute in- 
tereſt in the eflate out of which it is to ariſe, and his in- 


teution gives it, being for the whole, out of which the 


| 
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leſſer eſtates are carved, But if he grant ſuch rent for 
life or years, to one, without going further, he cannot 
after grant the reverſion thereof to another, becauſe he 
has no reverſion in him. 2 Rel. Abr. 415: 2 Co 70, 76: 
2 Vent. 240: I Lev. 144: 1 Sid. 285: 2 Salk. 577: 


2 Lutw. 1225: Moor, pl. 100. See title Rent. 


The King may grant an eſtate in an office, to com- 
mence in futuro, or on a contingency, for he hath no inhe- 
ritance in the office, as to the execution of it, but in point 
of intereſt only to grant. And there 15 a diverſity between 
offices in fee exiſting, and ſuch as are granted only for 
life; which, being as a new thing created, may, as a rent 
de novo, be granted to commence in futuro. 4 Mod. 275 
1 Ld. Raym. 52: Carth. 350: Salk, 465: Comb. 334. 

If one be created Baron, Viſcount, Earl, Sc. by pa- 
tent, and after, in the ſame patent, the ſame honour is 
granted to another in Remainder, yet this operates as a 
new grant, and not as a Remainder ; for the King had no 
reverſion of that honour in him, though he had fill the 
{ame power of appointing one in ſucceſſion to take it, as 
he had of granting itto the firſt, Show. Par, Ca, 5, 11. 


V. Taz word Remainder is no term of art, nor is it 
neceſſary to create a Remainder. So that any words, 
ſufficient ro ſhew the intent of the party, will create a 
Remainder ; becauſe ſuch eſtates take their denomina- 
tion of Remainders, more from the nature and manner of 
their exiitence, after they are limited, than from any 
previous quality inherent in the word REMAIN DER. 
Jo make them ſuch, therefore, if a man gives land ta 
A. for life, and that after his death the land ſhall revert, 
or deſcend, to B. for life, Sc. this is a good Remainder, 
and may be pleaded as ſuch. 1 Rol. Abr. 416: Plowwd. 
29: 1 Rol. Rep. 319: Dyer 125. 

So, if lands are given to one, and the heirs male of his 
body, and to him, and the heirs female of his body; this 
limitation to the heirs female is a Remainder ; becauſe it 
is not to take place till the eſtate to the heirs male 15 
ſpent. Ce. Lift, 377, a. 

Se, if lands are given to a widow, and to the heirs of 
the body of her late huſband, an her begotten. This is a 
Remainder to the h«irs of the body of the huſband ; be- 
cauſ2 it cannot take effect till after the widow's death, 
who has an eilate for life. Co. Lit. 26, 200: 2 Mod. 210. 

So, an eſtate limited to A. for life, or in tail, and after 
his deceate, or for default of fuch iflue, to P. and the 
heirs of his body, is good, though there be not the word 
Remainder. So, if a leale be made to A, for life; and 
thatiatter his death B. ſhall have the profit; this is a goed 
Remainder to B. Ploxwd. 159 : Moor, pl. 54 Dyer 125: 
1 Rol. Rep. 319: Cre. Elix. 10, 742. 

So, alcafe to A. for life, and that after his death his 
chilaren ſhall have it, is a good Remainder. 6 Co. 17, 5: 
Raym. $3. 

Nay, though an eftate be limited expreſsly as a Re- 
mairder, yet, if it be rot ſo in conſtruction of Law, the 
word Remainder will have no force to make it ſuch. As, 
it A. ſeiſed of lands in fee, he and B. levy a fine to D. in 
tee, who grants and renders to B. in tai, rendering rent 
to A., and if B. died without iſſue, tenementa pred. integrs 
remanebunt to A. and his heirs; 3. iuffers a common 
recovery ; A. diſtrains for his rent: This was adjudged 
areverſion, and as ſuch the rent paſſed with it to A., and 
was chargeable on the land in waoſe hands ſoever it 
came, by virtue of the contract, which cannot be de- 

ſtroyed 


. 
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troyed by the recovery, though the reverſion is thereby 
barred. Cre. Klix. 727, 768, 792: Moor, pl. 795: 


Co. Litt. 299: Raym. 142. 

If a leaſe be made to 4. for eighty years, if he fo 
long live, and if he die within the term, then the land 
to go over to another for the reſidue of the eighty years; 
this is a good Remainder, becauſe, though the term or 
intercit be determined, yet the land, and part of the 
years, ſtill remain; theſe years may be made che mea- 
ſure of the ſucceeding intereſt, as any other number of 
years may be. Cre. Fl. 216: 1 Leon. 218: 1 Co. 153: 


3 Leon. 195: 2 Rol, Abr. 415: Plewd. 198: Meer | 


247, 520. pl. 441: 1 And. 259. | 

F. S. ſeiſed ot lands in fee, by indenture, demiſes them 
to A. for life, babendum to B., D., and Z., his three 
ſons for their lives, and the life of the ſurvivor of them 
Succefſively; after the death of A., it was adjudged in 
this caſe: Firſt, That if the ſons could take, it muſt 
be 5y way of Remainder, they not being parties to the 
deed ; and then it mult be as joint-tenants, which could 
not be by reaſon of the word * ſucceſſively.” Secondly, 
That they could not take in ſucceſſion, for the uncertain- 
ty whoſe eſtate or intereſt was to commence firſt. Hob. 
313: Hat. 87. 

A., by indenture, makes a leaſe to B. for forty years, if 
A. fo long live, and after his death to D. (who was no 
party to the deed,) for one thouſand years; and then. 
levies a fine, and dies, and five years paſs after his death, 
and then the plaintiff elaiming under D. enters, Tc. : This 
is no Remainder at all to D.; for, Firſt, Preſently it cannot 
veſt by reaſon of the leſſor's life interpoſing, therefore no 
Remainder is veſted. Secondly, As a Contingent Re- 
mainder, it cannot be good; becauſe then : ought to have 
a particular ejtate to ſupport it, and ought to be in abey- 
ance, or contingency, to veſt or not veſt when that de- 
termines : But here the firſt leaſe is no ſuch particular 
eftate; becauſe that reaches not to the commence- 
ment of the Remainder, nor is the Remainder limited 
with any regard to the particular eſtate ; becauſe it 
is not to commence on the determination of that, but 
at a future time, vx. on the death cf the lefſor ; and there 
is no contiagency in the caſe, for it is to take effect, 
at all events, on the death of the leflor, be it before 
or after the end of the term; therefore, it can be no 
other than a future intere/e termini, to begin after the 
death of the party who grants it, which, being but for 
years, it may well do; becauſe it enures by avoy of con- 
grad; and though the grantee there was no party to the 
deed, and therefore, as objected, could take nothing, 
yet it appears, that judgment was given for the plaintiff; 
which proves, Firſt, That the grantee had an intereſt ; 
Secondly, That this intereſt was not barred by the fine, 
and five years non-claim after the death of the grantor, 
not being touched, deveſted or turned to a right; Third- 
ly, That though the grantee was no party to the in- 
denture, yet be might well take by virtue thereof; if he 
gets the indenture to make out his title; for the grantor 
cannot derogate from his own grant, or avoid his own 
acts. Raym. 140. 

We next come to conſider the queſtion, what ſhall be 
words of limitation, and what navords of purchaſe. ; 

In a grant of an eſtate in fee-fimple to A., it is neceſ- 
ſary to give it to A. and his heirs: Of an eſtate in ſee- 
tail, to A. and the heirs of his body: And a grant to 4. 
without any additional words, gives him only an eſtate 


for life. Hence the word b:irs, and the words heir ,v 
the body in the ſecond, are {aid to be words of limitation“ 
becauie they limit or deſciibe what intereſt 4. takes by 
the grant, viz. in one caſe a fee-fimple, in the other x 
fee-tail: And the heirs, in both inſtances, take no intere(;, 
any farther than as the anceſtor may permit the eſtate to 
deſcend to them, But if a Remainder is granted, or an 
eſtate deviſed, to the heirs of A where no eſtate of free. 
hold is at the ſame time given to A., the heir of 4. 
cannot take by deſcent from A.; but he takes by pur. 


chaſe under the grant, in the {ame manner as if the 


eltate had been given to him by his proper name. Here 
the word heirs is called a word of purchaſe. 2 Com, 
c. 11. p. 172, in n. 8 | 

Further to elucidate this conteſted queſtion, it may be 
proper to ſtate the much-talked-of rule in Shelly"; aſs, 
and Mr. Fearne's definition of the terms words of lirut. 
ation, and æuords of purchaſe. 

The rule in SH cafe is this: When the anceſtor, by 
any gift or conveyance, takes an eſtate of freehold, aud 
in the jame gift or conveyance an eſtate is limited, either 
mediately or immediately, to his heirs in fee, or in tail, 
always in ſuch caſes tbe heirs are words of limitation, ard 
not words of purchaſe. 1 Co. 104. And the Remainder 
is ſaid to be executed in the anceſtor, where there is vo 
intermediate eſtate ; or weed, where an eſtate for life or 
in tail intervenes, 2 Comm. c. 11, in x. Otherwile, (con- 
tinues Coke, ) it is where an eſtate for years is limited ta 
the anceſtor, the Remainder to another for life, the Re. 
mainder to the right heirs of the leflee for years, then 
his heirs are purchaſers, Cc. 1 Co. 104. 

Mr. Fearne, after cxamining the terms uſed by Coe, 
in laying down the above rule, and vindicating then: 
from the charge of inaccuracy, to which Mr. Devg/a; 
had conſidered them liable, ſeeins to have fully ſettled 
the diſtinction between words of limitation and words of 
purchaſe, in the following manner : | 

When the words Heirs, &c. operate only to expand 
an eſtate in the anceſtor, ſo as to let the heirs de- 
ſcribed into its extent, and entitle them to tike deriva- 
tively through or from him, as the root of ſucceſſion, or 
perſon in whom the eſtate is conſidered as commencing, 
they are properly words of limitation; but when they 


operate only to give the ellate, imported by them, to the 


heirs deſcribed, originally, and as the perſons in whom 
that eſtate is conſidered as commencing, and not deriva- 
tively from or through the anceſtar, they are properly 
words of purchaſe. Lord Cee, in the rule above alluded 
to, very properly refers the word purchaſe to the expteſs 
objects of limitation, viz. heirs, &, And when ſuch 
heirs, Sc. originally acquire the eſtate by thoſe words, 
he ſtyles them words of purchaſe; otherwiſe, not. In ge- 
neral, words of purcha/e are thoſe, by which, taken abſo- 
lutely without reference to, or connexion with, any other 
words, the eſtate firit attaches, or is confidered as com— 
mencing in the perſon deſcribed by them; whilſt words 
of limitation operate by reference to, or connexion with, 


ether words, and extend or modify the eftate given by 


thoſe other words. This is evidently the line of di- 
tinction adopted by Lord Coke, and which pervades the 


terms of the rule in queſtion; and is in fact admitted by 


all who do not deny the word heirs, in the common limit- 
ation to a man and his heirs for ever, to be words of li- 
mitation. But itis to be remarked, that when the words 
heirs male of the body, &c. operate as words of purchaſ:, 
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that is, when they do not attach in the anceſtor, but veſt 
in the perſon anſwering the deſcription of ſuch ſpecial 
heir, they appear to have a ſort of equivocal or mixt 
effect : for though they give the eſtate to the ſpecial heir 
originally, and not through or from his anceſtor, yet the 
eſtate which he ſo takes has ſuch a reference to the an- 
ceſtor, as to purſue the ſame courſe of ſucceſſion, in the 
fame extent of duration or continuance, through the ſame 
perſons, as if it had attached in and deſcended from the 
anceſtor. Fearne's Cont. Rem. 167—109, Ec. edit. 1791. 

If, then, an eſtate be given to 7. for lite, and after his 
death to the heirs of his budy, this Remaiader is executed 
in 4, or it unites with his eſtate for life; and the effect 
is the ſame as if the eſtate had at once been given to A. 
and the heirs of his body; which expreſſion limits an 
eſtate-tail to A, and the iſſue have no indefeaſible intereſt 
conveyed to them, but can only take by deſcent from 4 
—$o, alſo, if an eſtate be given to A. for life, with 
Remainder to & for life, or in tail, Remainder to the 
keirs, or the heirs of the body of 4; in this caſe 4. 
takes an eltate for life, with a <g7ed Remainder in fee, 
or in tail; and his heir, under his grant, can only take 
by deſ-ent at his death, Fearre 21. But in order that 
the eſtate for life, and the Remaiuder in tail or in fee, 
ſhould thus unte and coaleſce, and Heirs be a word of 
limitation, the two eſtates muit be created by the ſame 
infrument, and muſt be either both legal, or both truſt 
eſtates. Doug. 490: 2 Term Rep. 444. The ile with 


regard to th. execution or coalition ot ſuch eſtates ſcems 


no to be the ſame in equitable as in legal eſtates. 1 Pro. 
C N 206. And in all theſe caſes where a perſon has 
an eſtate-tail, or a veſted Remainder in tail, he can cut 
off the expectations or inheritance of his iſſue by a fine 
or a recovery. Doug. 233. 

In order, theretore, to procure a certain proviſion for 
children, the method was invented of granting the eſtate 
to the father for life, and after his death to his firſt and 
other Vn in tail; for the words /on or daughter were held 
to be words of purchaſe; and the Remainder to then 
did not, like the Remainder to urs, unite with the prior 
eſtate of freehold. But if the fon was unborn, the Re. 
mainzer was contingent, and might have been defeated 
by the alienaticn of the father, by feofiment, fine, or 
recovery; (though a conveyance of a greater eſtate 
tian he has by bargain ard ſale, or by leaſe and releaſe, 
is no forfeiture, and will not defeat a Contingent Re- 
mainder. 2 Leon. 60: 3 Mod, 151.) To prevent this 
alienation by tenant in tail, it was neceſſary to interpoſe 
truitees, to whom the eſtate is given upon ſucn a deter- 
mination of the life-eitate, and in whom it reits till the 
contingent eſtate, if at all, comes into exiſtance: and thus 
they are ſaid to ſupport and preſerve the Contingent Re. 
mainders. This is called 1 Set Soitlement, and is the 
only mode (Executory Devi/is excepted) by which a 
certain and indefeaſible proviſion can be ſecured to an 
unborn child. But, in the caſe of articles or covenants 
before marriage, for making a ſettlement upon the hut- 
band and wife, and their offspring, if there be a limica- 
tion to the parents for life, with a Remainder to the heirs 
of their bodies, the latter words are genically conſidered 
as words of purchaſe, and not of limitation: And a 
Court of Equity will decree the articles to be executed 
in ſtri&t ſettlement. See Fearre 124, and the examples 
there cited. It being the great object of ſuch ſettle- 
ments to ſecure fortunes for che iſſue of the marriage, it 


* 


— 


— 


would be uſeleſs to give the parents an eftate-tail, of 
waich they would almoſt immediately have the abſolute 
diſpoſal: And therefore the Courts of Equity will de- 
cree the eſtate to be ſettled upon the parent or parents 
for life; Kemainder (7. e. upon the determination of ſuch 
eltate for life by torfeiture) to truſtees, to ſupport Contin- 
gent Remainders, for their lives; Remainder ( after the de- 
ceaſe of the parents) to the firſt and other ſons ſuccel- 
ſively in tail; with Remainder to all the daughters in 
tail, as tenants in common; with ſubſequent Remaindets, 
or proviſions, according to the occaſions and 1ntencions 
of the parties. 

In theſe ſtrict ſettlements, the eſtate is unalienable tin 
the firſt ton attains the age of twenty one; who, if his 
fath r is dead, has then, as tenant in tail, full power over 
the etlate ; or, if lis father is living, the {on can then 
bar his own iffue by a fine, independent of the father. 
Cruiſe 161. See title Fine. But the father, and the 
ſon at that age, can cut off all the ſubſequent limitatiore, 
and diſpoſe of the eſtate in ery manner they pleale, by 
Joining in a common recovery. See title Recovery, and 
ante II. This is the origin of the vulgar error, that a 
terant of an eltate-tail mult have the conſent of his 
eldeſt ſon to enable him to cut off the intai!; for that is 
neceſſaty where the father has only a life-eſtate, and his 
elseſt ſon has the Remainder in tail. 

But there is no method whatever of ſecuring an eſtate 
to the grandchildren of a perſon who is without children 
at the time of the ſettlement; for the Law will not ad- 
mit of a perpetuity : which has been defined to be 
„ any extenſion of an eſtate beyond a life in being, and 
twenty-one years after,” 2 Bro. C. R. 30. See this Dict. 
title Executory Deviſe. Hence, where in a ſettlement the 
father has a power to appoint an eſtate to or amongſt 
his children, he cannot afterwards give this to his chil- 
dren in ſtrict ſettlement, or give any of his ſons an 
eſtate ſor life, with a Remainder in tail to his eldeſt fon : 
for if he could do this, a perpetuity would be created 
by the original ſettlement. 2 Term Rep. 241. See 
2 Comm. c. II, in x. 

From what has been imperfectly ſtated under this 
title, the Student will obſerve how much nicety is required 
in creating and ſecuring a Remainder; and, ia ſome 
meaſure, ee the general reaſons upon which this nicety 
is ſounded. It were endleſs to attempt to enter upon 
the particular ſubtiities and refinements into which this 
doctrine, by the variety of caſes which have occurred in 
the courfe of many centuries, has been ſpun out- and 
ſubdivided : It has been already hinted, (fee arte IV.) 
that in deviſes by laſt will and teſtament, (which, being 
often drawn up when the party is zngps coniliz, are al- 
ways more favoured in conſtruction than formal deeds, 
which are preſumed to be made with great caution, fore- 
thought, and advice,) Remainders may be created, in 
ſore meaſure, contrary to the rules laid down : though 
Lawyers will not allow ſuch difpoſitions to be Mrictly Ne- 
mainders ; but call them by another name, that of Zxe- 
cutory Dewijes, or deviſes hereafter to be executed; 
as to which ſee further, this Dit under that title. 

For more information on this ſubject, ſee 4 New Ar. : 
Fin. Abr. title Remainder : this Dit titles Execurory 
Dewije ; Recewery : and, for a clear and compreben ive 
ſtatement of this abſtruſe branch of legal learning, 


_ Fearne's valuable Eſſays on Contingent Remainders and 


Execatory Deviſes, 
REMANENTES)> 
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REM ANENTES, Remazf..] Belonging to de ho- 
minibus fiue tenintibus qui huic manerie remanſi unt. 
Doreſday. © 

REMEDY, Remedium.] The action or means given 


by Law for the recovery of a right; and it is a maxim of 


Law, that whenever the Low givcth any thing, it gives a 


. Remedy for the ſame. 


REMEMBRANCERS, Rememorarore:.] Formerly 
called C/zr4s of the Remembrance ; Officers of the Exche- 
quer, of which there are three, diſtinguiſhed by the 


names of the King's Remembrancer, the Lord Frea- 


ſurer's Remembrancer, and the Remembrzncer of Fir!t 
Fruits : Upon whoſe charge it lies, to put the Lord 
Treaſurer and the Juſtices of that Court in Remembrance 
of ſuch things as are to be called on and dealt in for the 


King's benefit. 


The King's Remembrancer enters in his office all re- 
cognizances talen before the Barons for any of the 
King's debts, for appearances, Ac.; and he takes all 
bonds for ſuch debts, and makes out proceſs for breach 
of them; alſo he writes proceſs againſt the Collectors of 


Cuſtoms, Subſidies, Excife, and other public payments 


for their accounts : All informations on Penal Statutes 
are entered and ſued in his office; and he makes the 
bills of compoſition on Penal Laws, and takes the inſtall- 
ment of debts: And all matters of Engl bills in the 
Exchequer-Chamber remain in the office of this Re- 
membrancer. He has delivered into his office the in- 
dentures, fines, and other evidences, which concern the 
paſſing any lands to or from the King. I Craſtino Aui- 
marum, yearly, he reads in the Court the oath of all the 
Officers of the Court, when they are admitted. Writs of 
Prerogative, or Privilege, for Officers and Miniſters of 
the Court, are made out by him; and commiſſions of 
Ni Prius, by the King's warrant, on trial of any mat- 
ters within his office: At the Aſſiſes in the country, he hath 
the entering of judgments, of pleas, Oc. And all dif- 
ferences touching irregularities in proceedings ſhall be 
determined by the King's Remembrancer; who is to 


ſettle the ſame, if he can, and give coſts where he finds. 


the fault; but, if not, the Court is to determine it, Oc. 
By order of Court, his Majeſty's Remembrancer, or 
his deputy, are diligently to attend in Court, and to give 
an account touching any proceedings as they ſhall be re- 
quired; and they enterthe rules and orders of the Court, 
The Treaſurer's Remembrancer ifſues out proceſs of 
Fieri Facias and Extents, for debts to the King; and 
againſt Sheriffs, Eſcheators, Cc. not accounting. He 


takes the accounts of all Sheriffs, and makes the record, 


whereby it appears whether Sheriffs, and other Account- 
ants, pay their profers due at Eaſter and Michaelmas; and 
he makes another record, whether Sheriffs, and other 
Accountants, keep their days prefixed : There are alſo 
brought into his office all the accounts of cuſtomers, 
controllers, and accountants, to make entry thereof on 
record. All eftreats of fines, iſſues, and amerciaments, 
ſet in any of the Courts at Meſiminſter, or at the Aſſiſes, 
or Seflions, are certified into his office; and by him de- 
livered to the Clerk of the Eſtreats, to make out proceſs 
on them; and he may iſſue proceſs for diſcovery of te- 
nures; and all ſuch revenue as is due to the Crown by 


reaſon thereof, &c. 


The Remembrancer of the Firſt Fruit's Office is to 


take all compoſitions, and bonds for payments of Firſt 


R EMI 


Fruits and Tenths ; he malces proceſs againſt all ſuch per. 
lors as do not pay the fame. Stats, 5 R. 2. fl. 1. nyt 


J 37 Ed. 2. e. A. 


RETAIL ER, from the Lat. remittere, to reſtore, op 
ſend back. An operation in Law; upon the meeting of an 
ancient right, remediable, and a latter (defeaſible) eſtate, 
in the {ame perſon; (the latter being caſt upon him b 
Law ;) whereby the ancient right is reſtored and ſet up 
again; and the new defeaſible eftate ceaſed ; and thug 
he is in, ol his firſt or better eftate. See 1 If. 347, 6 
Liis. F 659. 

Remitterns cia Hd (with Retainer), by Blackflone, amorg 
thoſe remedies for private wrongs which are effected by 
the mere operation of Law; and is defined to be, where 
ne who hath the true property, or jus propreetatis, in 
lands, but is out of poſietion tacreot, and hath no right 
to enter, without recovering pofſeſlion in an action, hath 
afterwards the. freebold cast upon him by ſome ſubſe. 
quent, and, of courſe, defective title: In this caſe, he 
is remitted, or ſent back, by operation of Law, to his 
ancient and more certain tile, Ie right of entry, 


which he hath gained. by a bad title, fha!l be % fatto 


annexed to his own ic.herent good one; and his detea- 
ſible eſtate ſhall be utterly deſeated and anvulled, by the 
iaſtantaneous act of Law, without his participation or 
conſent. Litt. 5 659: Co. Litre. 353: Cro. Fac. 489. 
As if A. diſſeiſes B., that is, turns him out of poſſeſſion, 
and dies, leaving a ſon C.; hereby the eſtate deſcends 
to C. the ſon of A., and B. is barred from entering 
thereon till he proves his right in an action: Now, if 
afterwards C., the heir of the diſſ-ifor, makes a leaſe 
for life to D., with remainder to B. the diſleiſee for 
life, and D. dies; hereby the remainder accrues to B., 
the diſſeiſee; who, thus gaining a new freehold by virtue 
of the remainder, which is a bad title, is by act of Law 
remitted, or in, of his former and furer eſtate. For he 
hath hereby gained a new right of poſſeſſion, to which 
the Law immediately annexes his ancient right of pro- 
perty. Finch. L. 194: Litt. I 683. 

If the ſubſequent eſtate, or right of poſſeſſion, be 
gained by a man's own act or content, as by immediate 
purchaſe, being of full age, he ſhall not be remitted; 
for the taking ſuch ſubſequent eſtate was his own folly, 
and ſhall be looked upon as a waiver of his prior right, 
Co. Litt. 348, 350. Therefore, it is to be obſerved, 
that to every Remitter there are regularly theſe inci— 
dents; an ancient right, and a new defeaſible eſtate of 
freehold, uniting in one and the ſame perſon ; which 
defeaſible eſlate muſt be caſt upon the tenant, not gained 
by his own act, or folly. The reaſon given by Lile- 
ton, why this remedy, which operates ſilently, and by 
the mere act of Law, was allowed, is becauſe, otherwile, 
he who hath right would be deprived of all remedy. 
Litt. 5661. a 


The above diſtinctions may ſeem ſuperfluous to an 


| haſty obſerver, who perhaps would imagine, that ſince 


the tenant hath now both the right, and alſo the puiſ+1- 
ſion, it little fignifies by what means ſuch poſſeſſion (hall 
be ſaid to be gained But the wiſdom of our ancient Law 
determined nothing in vain. As the tenant's poſſe ſſion 
was gained by a defective title, it was liable to be over» 
turned by ſhewing that defect, in a Writ of Entry; and 
then he muſt have been driven to his Writ of Right to 
recover his juſt inheritance ; which would have been 
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REMITTER: 


toubly hard, becauſe, during the time he was himſelf 
t-nant, he could not eſtabliſh his prior title by any poſ- 
feffory action. The Law, therefore, remits him to his 
prior title, or puts him in the ſame condition as if he 
had recovered the land by writ of entry, Without the 
Remitter, he would have had as er /oi/nam ſe parate; a 
good right, but a bad poſſeſhon ; Now, by the Remitter, 
Fe hath the moſt perfect of all titles, 7:75 et fiſinre con- 
enen. 3 Comms. c. 10. p. 190. 

There tha!l be no Remitter to a right, for which the 
arty has no remedy by action: as it the 1itae in tail he 
arred by the fine or warranty of his anceſtor, and the 
tr-ghold is afterwards caſt upon him; he ſhall! nor be 
--mitzed to his eſtate-tail: for the operation ©” the Re- 
-nitter is exactly the ſame, after the union of the two 
wants, as that of a real action would have been, before 
hg As theo, the iſſue in tail could not, by any action, 
nave recovered his ancient eſtate, he ſhall not recover it 
by Remitter. See Ca. Litt. 349: Moor 115: 1 Ann. 
236: 3 C 19: and 1 f. 347, u. in u. 

There are different degrees of title which a perſon, 
difeiing another of his lands, acquires in them, in the eye 
of the Law, independently of any anterior right. Thus, 
if 4, is diſſeiſed by B., while the poſſeſſion is in B., it is 
a mere naked poſſeſſion, unſupported by any right, and 
4. way reſtore his poſſeſſion, and put a total end to the 


poſſeflion of B., by an entry on the land, without any 


previous action: but, if B. die, the poſſeſſion defrends 
on bis heir, by act of Law: In this caſe, the heir comes 


c poſſeſſion of the land by a lawful ticle, and acquires, 


in the ere of the Law, an apparent right of poſſeſſion ; 
which is ſo far good againſt the perſon diſſeiſed, that he 
has loft hls right to recover the poſſeſſion by entry, and 
can only recover it by an action at Law. The actions 
ſed in theſe caſes are called Poſfeſſory Actions. But if 
4. permits the poſſeſſion to be withheld from him, be- 
cond a certain period of time, without claiming it, or 
ſugers judgment in a poſſeſſory action to be given againſt 
him by default; or if, being tenant in tail, he makes a 
diſcontinuance ; in all theſe caſes B,'s title is ſtrength- 
ened, and A. can no longer recover by 2 poſſeſſory 
action, and his only remedy then is by an acuon on the 
right: Theſe laſt actious are called Hic Ations, and 
are the ultimate reſource of the perſon diſſeited. Now 
if, in any of theſe three ſtages of the adverſe title, the diſ- 
ſeilce, without any fault in h'my comes to the poſſeſfion 
of the eflate by a deſeaſible ticie, he is conſidered to be 
in, not as of his new right, but as of his ancient and b2t- 
ter right; and, conſequently, the right of the perſon, 
who, ſuppoſing the diſfeiſee ſtül to be in as of his de— 
ſtaſihle eſtate, would be entitled to the lands upon tlie 
ceſlion or determination of that eſtate, is gone for ever, 
jn theſe circumſtances, the diſſeiſee is ſaid io be :cmitted 
to his ancient etate: the priacipal reaſon whereof is, as 
Uns already been ſtated, that the perfon ſo remitted cane 
not ſue or enter upon himſeif; fo that ia thoſe cales 
where the pofſetiion is recoverable by entry, the Remit 
ter has the effect of an entry; and in thote caſes where 
it is recoverable hy action, it has the effect of a judgment 
at Law ; But firce there is no Remiuer here he who 
comes to the defealible ellate, comes to it by his own Zet, 
Ur his own aflent ; hence the defeaſible eflare, to entiile 
the party to be remitted, mult be wade to bim or her, 
during infancy or coverture, or Mult core to them by 
deſcent, or act of Law: Newier is there any Remuter 
Vor. II. 


. 
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REMITTER, 


where the ancient eſtate is not recoverable either by ac- 
tion or by entry. So that in thoſe caſes where the diſſeiſee 
is beyond the three ſtages juſt alluded to, if he afterwards 
come to the eſtate by a defeaſible title, he remains ſeiſed 
as of that eſtate, and is not remitted to his more ancient 
title. 1 I½. 347, b. in n. See ütle Releas J. | 
Theſe are the doQrines of the Common Law reſpe&. 
ing Remitter: But they are greatly altered by Fer. 
27 II. 8. c. 10: that ſtatute executes the poſſeſſion to 
the party in the ſame plight, manner, and form as the uſe 
was limited to him. It operates only with reſpect to the 
firit taker, and therefore the iſſue of the iſſue is remitted. 
By fat 3: H. g. c. 28. 5 6, it is enacted, that no fine, 
fecilment, or other act, by the huſband alone, of the 
wife's lands, ſhall be any diſcontinuance; but that the 
wiſe, and her heirs, and ſeci others to whom the riphe 
ſhall appertain after her deceaſe, ſhall, notaitkftanding 
ſuch fine, or cther aft, lawfuily enter into her lands, 
according to their rights and titles therein, This takes 
from the wife, and thoſe claiming under her, the effect 
of at. 27 H. 8; ſo that ſhe has her election to take by 


| tat. 27 H. 8, cr enter by Hat. 32 H. 8, upon which ſhe 


thall be remitted. See Duncembe v. Nin feld, Hob. 254 
1 Int. 347, 6. in u. 

The reaſon of this invention of the Law is in favour 
of right ; and that title which is firſt, and moſt ancient, is 
always preferred. Dyer 68: Finch's Law 119. 

In Remitters to reſtore rights, the firſt intereſt which 
works ſuch Remitter, muſt be a right, and not a title 


of entry; and there can be no Remitter before aa entity. 


Co. Lit. 348; 2 Bull. 29. 

* Remitter muſt be to a precedent right ; for regn- 
larly to every Remitter there are two incidents, æ& . 
an ancient right, and a defea/ivie eſtate of freehold, coming 
together. Da. & Stud. c. 9: Med Inft. 528. 

Tenant in tail makes a feoffment in fee, on condition, 
and dieth; and his iſſue, being within age, enters for the 
condition broken, by virtue of the feoffment; he ſhall be 
firſt in as tenant in ſee-ſimple, and be remitted as heir 
to his father: But, if the heir be of age, he ſhall not be 
remitted 3 but is to bring his writ of 7ormeden againk the 
feoffee. Co Lit. 202, 34G. And if tenant in tail infeoff 
his ſon, or heir apparent, who is within age, and after 
dies, that is a Remitter to the heir; though, if he were 
at full age at the time of ſuch feoffment, it is no Remit- 
ter, becauſe it was lis folly, that, being of full age, would 
take ſuch a feclfment. Lit. 655. 

If a lufband alien lands which he hath in right of his 
wife, end after take an eſtate again to him and his wife, 
for their hives, this is a Remitter to the wife; for the 
#121450) is the at of the huſhard, and not of the wo- 
zuan; vet if the altenation be by fine in a Court of Re- 
cord, ſuch a taking again afterwards to the huſhand and 
wile ſhall not wake the wiſe to be in by her Remitter, 
ihe being excluded by the fine for ever, Terms de Ley. 

}.ands are given to a man and his wife, and the heirs 
of 1141 two bodies; and after, the huſbaud aliens the 
iand in tee, and then takes back an eſtate to him, and 
his wiſe, for their lives; here they will both be remitted: 
Put, if he take an eſtate again to himſelf fer life, Re- 
mitter will not be allowed againit his own alienation. 
Gor Lite 354. 

hen the entry of a rerſon is law fol, and he takes an 
eftate in the land for life, or in fee, Sc. {except it be 
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REMITTER. 


by matter of record, or otherwiſe to conclude or eſtop 
him,) he ſhall be remitted Co. Lit. 363. And a Re- 
mitter to one in poſſeſſion, may be a Remitter to another 
in remainder; 1f the remainder be not bound, which 
eſtops it. Cro. Car. 145. Te, 

If there be tenant in tail, remainder in fee to A. B., 
and the tenant in tail diſcontinueth, and takes back an 
eſtate in fee; and then deviſes the lands to his wife for 
life, with remainder to V. R. for years, remainder to 
the ſame A. B. in fee, and dies, and his wife enters, and 
dies: It has been held, that he in remainder in fee may 
enter, and avoid the term for years to . R., becauſe he 
is remitted to his firſt remainder in fee; and a Remitter 
avoids alcale for years, without entry, Ney 48. 

A father was tenant for life, remainder to his ſon for 
life, remainder to the right heirs of the body of the fa- 
ther ; he and his ſon conveyed the lands to the uncle in 
fee, who died without iſſue; ſo that the fon, who was 
heir in tail to the father, was now heir at Law to the uncle, 
and the fee deſcended on him; the wife of the uncle 
brought dower, but the ſon being remitted to his former 
eltate, no dower accrued to the wife, for the eſtate of 
which ſhe claims dower is gone. 1 Leon. 37: 9 Rep. 136. 

Lands were purchaſed by a man, and ſettled on him- 
ſelf and his wife in tail, and they had iſſue two ſons; 
then he made a feoffment to the uſe of himſelf for life, 
remainder to the wife for life, remainder in fee to his 
ſecond ſon : 'The wife, after his death, entered, and made 
a feoffment to the iſſue of the ſecond ſon; and then the 

eldeſt ſon entered for a forfeiture, on the „lat. 11 H. 7. 
c. 20: and it was adjudged a forfeiture, by reaſon the 
wife having two titles, one as tenant in tail, the other 


as tenant for life, by her entry ſhe is remitted to her 


eſtate for life, ſo that the feoffment made by her is a 
forfeiture of her eſtate. $74. 63: 3 Nel/. Abr. 100. 

If land be given to a woman in tail, the remainder to 
another and a third in tail, remainder to a fourth in fee; 
the feme takes huſband, and he diſcontinues the lands in 
fee, and after an eſtate is made to the huſband and wife 
for their lives, or other eftate : This is a Remitter to all 
in remainder, and, if ſhe die without iſſue, they may 
enter; and fo it is of them who have the reverſion after 
ſuch intails. Lit. 5 673. 5 | 

Where a perſon lets land for term of life to another, 
who granteth it away in fee; if the alience make an eſtate 
to the leſſor, it will be a Remitter to him, becauſe his 
entry is Jawful. Lit. & 694. 

If one be diſſeiſed, and the diſſeiſor makes a feoffment 
to the diſſeiſee; in this caſe, the diſſeiſee may be remitted 
to his elder title, or he may choole to take by the feoff- 
ment; and if it be with warranty, he may if he will make 
uſe of the warranty. 1 H. 7. c. 20: 3 Shep. Abr. 237. 

Tenant in tail hath two ſons, and leaſes the land in- 
tailed to his elder fon for life, remainder to bis youngelt 
{on ; it is no Remitter to the eldeft : But, if he die with- 
out iſſue of his body, the youngeſt ſon ſhall be remitted, 
Lit. Q 682. 

If tenant in tail make a feoffment to the uſe of himſelf 
and his heirs, he ſhall not be remitted ; but his iſſue ſhall, 
3 Nel/. 100. On Remitter of iſſue in tail, leaſes, and other 
charges on the lande, are avoided. Lizt. Fy 659, 660. 

For more learning on this ſubject, ſee 18 Vin. Abr. 
title Remitter. 
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REMITTITUR; In cafes of appeal, the Recorg 


itſelf, or a tranſcript thereof, is ſent from the Court of 


B. R. to the Exchequer-Chamber, or Houſe of Lords: 


When judgment is given in the ſuperior Court, or the 
Writ of Error abates, or is diſcontinued, the record or 
tranſcript is returned (Remittitur, ſent back) to the Court 
of K. B., and the entry of this circumſtance is termed a 
Remittitur. See Tidd's and Sellon' Prad. 

There is alſo a Renitzitur or Releaſe of Damages. Sec 
title Damages II. | | 

REMOVAL or ru POOR. See title Poor VI. 

REMOVER, Is where a ſuit or cauſe is removed out 
of one Court into another; and for this there are diver: 
writs and means. 11 Rep. 41. Remanding of a cauſe, 
is ſending it back into the ſame Court, out of which i; 
was called and ſent for, March 106. Scetitles 4ppa!; 
Habeas Corpus, 


REN ANT, Or rather reniant, i, e. ne gans, denying ; 
from the Fr. renter, negare, to deny or refule. 32 H. 5. c. 2. 


RENDER, Fr. rendre, reddere.] To yield, give 


again, or return. 


This word is uſed in levying a fine, which is either 
ſingle, where nothing is rendered back by the cogniſee ; 
or double, when it contains a grant and render back 
again of the land, c. to the cognifor. W's $;mb, 
See title Fine Lands. 

There are certain things in a manor which lie in 
prender, that is, which may be raten by the lord or his 
officers when they happen, without any offer made by 
the tenant, ſuch as eſcheats, Sc.; and certain which lie 
in Render, i. e. muſt be rendered or anſwered by the 
tenant, as rents, heriots, and other ſervices: Alſo ſome 
ſervices conſiſt in ſeiſance; and ſome in render. Ve. 
Symb. par. 2: Perkin's Ref. 696. 

RENOVANT, Fromrenove, to renew, or make again.] 
A parſon ſued one for tithes, to be paid of things rens- 
want, &c. Cro. Jac. 430. See title 7 ithes. 
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REevpirtus.] Said to be from redeundo, becauſe, Re- 


troit & gquotaunis redit. Fleia, lib. 3 c. 14: Rather à 


reddendo, from its being rendered. See pf. 3 and title 
Deed.) A ſom of money, or other conſideration, iſſuing 
yearly out of lands or tenements. P/ceud. 132, 138, 141. 

Rents are clafſed, by Black/one, among incorporeal 
hereditaments. The word Rent or Render, redditus, ac- 
cording to him, ſignifes a compenſation or return, it 
being in the nature of an acknowledgment, given for 
the poſſeſſion of ſome corporcal inheritance. See 1 7:2. 
144. It is defined to be a certain profit iſſuing yeariy 


out of lands and tenements corporeal. It mult be a 


profit ; yet there is no occaſion for it to be, as it uſually 
is, a ſum of money; for ſpurs, capons, horſes, corn, and 
other matters may be rendered, and frequently are ren- 
dered, by way of Rent. Co. Lit. 142. It may allo con- 
ſiſt in ſervices or manual operations; as, to plough ſo 
many acres of ground, to attend the King or the lord 
to the wars, and the like; which ſervices, in the eye of 
the. Law, are profits, This profit mult alſo be certain; 
or that which may be reduced to a certainty by either 
party. It muſt alſo iſſue yearly; though there is no occa- 
ſion for it to iſſue every ſucceſſive year; but it may be 

reſerved 
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reſerved every ſecond, third, or fourth year : yet, as it 
i to be produced out of the profits of lands and tene- 
ments, as a recompence for being permitted to hold or 
enjoy them, it ought to be reſerved yearly; becauſe thoſe 

rofits do annually ariſe, and are annually renewed. It 
mult ze out of the thing granted, and not be part of the 
land or thing itſelf ; wherein it differs from an exception 


in the grant, which is always of part of the thing. 


granted. Plowd. 13: 8 Rep. 71. It mult, laſtly, iſſue 
out of lande and tenements corporeal ; that is, from ſome 
inheritance whereunto the owner or grantee of the Rent 
may have recourſe to diftrain, "Therefore, a Rent, 
prictly ſpeaking, cannot be reſerved out of an advow- 


ſon, a common, an office, a franchiſe, or the like; but 


a grant of ſuch annuity or ſum (e. g. by a leſſee of tithes, 
or other incorporeal hereditament) may operate as a 
perſonal contract, and oblige the grantor to pay the 
money reſerved, or ſubje& him to an action of debt for 
the amount of the Rent agreed upon ; though it doth not 


affect the inheritance, and is no legal Rent in contem- 


plation of Law. 1 It. 47, 144. See 2 Woodd. 69. and 
6%. II. ad fin. And the King might always reſerve a 
Rent out of incorporeal hereditaments : the reaſon of 
which is, that he, by his prerogative, can diſtrain on all 
the lands of his leſſee. 1 I. 47, a. in u. 


I, Of the Nature and Properties of the ſeveral Sorts 
of Rent, 


II. Statutes concerning Rent: and of the Remedies 
for Recovery thereef : See allo title Diftreſs. 


III. In what Caſes a Demand of Rent is mece/ary.. 


IV. Of the Time of demanding Rent, and the Place 
auhere the Demand is to be made. 


I. Tux are, at Common Law, three manner of 
Rents ; Rent-ſervice, Rent-charge, and Rent-ſeck, Lit. 

213. 

l „ is ſo called, becauſe it hath ſome corporal 
ſervice incident to it; as, at the leaſt, fealty, or the feodal 
oath of fidelity. 1 1. 142. For, if a tenant holds his 
land by fealty, and 10s. Rent; or by the ſervice of 
ploughing the Lord's land, and 5s. Rent; theſe pecu- 
niary Rents, being connected with perſonal ſervices, are 
therefore called Rent-ſervice. And for theſe, in caſe 
they be behind, or arrere, at the day appointed, the 
Lord may diſtrain of common right, without reſerving 
any ſpecial power of diſtreſs; provided he hath in him- 
{elf the reverſion, or future eſtate of the lands and tene- 
ments, after the leaſe or particular eſtate of the leſſee or 
grantee is expired. Lit. 21g. 

The ſervices are of two forts, either expreſſed in the 
ſeaſe or contract, or raiſed by implication of Law. When 
the ſervices are expreſſed in the contract, the guantur: 
muſt be either certainly mentioned, or be ſuch as, by re- 
ference to ſomething elſe, may be redueed to a certainty ; 
for if the leſſor's demands be uncertain, it is impoſiible 
to give him an adequate ſatisfaction or compenſation for 
them, as the Jury cannot determine what injury he has 
tuſtained. Co. Lit. 96, 4: Stil. 397 : 2 Ld. Raym. 1160. 

The ſervices implied are ſuch as the Law obliges the 
tenant to perform when there are none contracted for in 
mne grant; and theſe are more or leſs, according to ihe 


— 
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duration of the gift; as at Common Law, before the 
ſtatute Quia emptores terrarum, if the tenant made a 
feoffment in fee without any reſervation of ſervices, the 
feoflee held by the ſame ſervices by which the ſeoffor 
held over; becauſe the ſervices being an incumbrance on 
the land, which the tenant could not diſcharge without 
his Lord's conſent, muſt follow the land, into whoſe 
hands ſcever it comes, Co. Lit. 22, 23. 

A Rent-charge, is where the owner of the Rent hath 


no future interelt, or reverſion expectant, in the land; as 


where a man, by deed, maketh over to others his a2 
eſtate in fee-ſimple, with a certain Rent payable there- 
out; and adds to the deed a covenant or clauſe of diſtreſs, 
that if the Rent be arrere, or behind, it (hall be lawful 
to diſtrain for the ſame. In this caſe, the land is liable 
to the diſtreſs, not of common right, but by virtue of 
the clauſe in the deed : and therefore it is called a Rent- 
charge, becauſe, in this manner, the land is charged with 
a diitreſs for the payment of it. 1 nf. 143. 

A clear Rent-charge mult be free trom the land-tax. 
Deug. 602. 

Where a man, ſeiſed of lands, grants by deed-poll, or in- 
denture, a yearly rent, to be iſſuing out of the ſame land, 
to another in fee, in tail, for life or years, with a clauſe 
of diſtreſs; this is a Rent-charge, becauſe the lands are 
charged with a diſtreſs by the expreſs grant or proviſion 
of the parties, which otherwiſe it would not be. So, if 
a man make a feoffment in fee, reſerving Rent, ard if 
the Rent be behind, that it ſhall be lawful for him to 
diſtrain; this is a Rent-charge, the word re/erving 
amounting to a grant from the feoffee, Lit. H 217: Co. 
Lit. 170, a: Plowd. 134. 

A Rent granted for equality of partition by one copar- 
cener to another, is a Rent-charge, and diſtrainable of 
common right, without clauſe of diſtreſs; and although 
there be no tenure of the ſiſter who grants it; for as > #1 
Law, for the conveniency of coparceners, allows of ſuch 
grants, it muſt conſequently givea remedy to the grantee 
for recovery of it. Lit. $252. | 

An Annuity is a thing very diſtin from a Rent-charge, 
with which it is frequently confounded : A Rent-charge 
being a burden impoſed upon and ifluing out of lands; 
whereas an annuity is a yearly ſum chargeable only upon 
the per/or of the grantor. Therefore, if a man by deed 
grant to another the ſum of 207. per annum, withont 
expreſſing out of what lands it ſhall iſſue, no land at all 
ſhall be charged with it; but it is a mere perſonal an- 
nuity : which is of ſo little account in the Law, that, if 
granted to an eleemoſynary corporation, it is not within 
the Statutes of Mortmain; and yet a man may have 2 
real eſtate in it, though his ſecurity is merely perſonal. 
2 Comm. c. 3. See 1 Infl. 141. 

Rent-jock, redditus ficcus, or barren Rent, is in effect 
nothing more than a Rent reſerved by deed, but without 
any clauſe of diſtreſs. 

A Rent-ſeck is ſo called, becauſe it is unprofitable to 
the grantee; as, before ſeiſin had, he can have no remedy 
for recovery of it; as where a man, ſeiſed in fee, grants 
a Rent in fee for life or years, or where a man makes 2 
feoffment in fee or for life, remainder in fee, reſerving 
Rent, without any clauſe of diſtreſs, theſe are Rents-ſeck ; 
for which, by the policy of the ancient Law, there was 
no remedy, as there was no tenure between the grantor 
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and grantee, or feoffor and feoffee ; conſequently, no 
fealty could be due. Lit. Ff 215, 218: Cro. Car. 520: 
Kekv. 104: Cro. Elix. 656. 


And it hath been ruled in equity, where an annuity 
was deviſed by will to 4., and the land, ſubjeQ to the 
annuity, to B, that B. ſhould give ſeiſin of the Rent- 
ſeck to A., that he might have remedy for recovery of 
it at Common Law; it being the original intention of 
the gift, that the deviſee thould have ſome benefit from 
it. Mecr 626: 3 Chan, Ca. qa. 


So, when a bill was brought for 3 J., for a Rent of 5 5. 
arrear for twelve years, the equity of the bill being that 
the deeds by which the Rent was created were loſt, con- 
ſequently no remedy for the Rent at Law ; the Court, 
en the plaintiff's proving conſtant payment till the latt 
twelve years, decreed the defendant to pay the arrears 
and growing Rent; for ſince, by payment, it was evident 


the plaintiff had a right to the Rent, and that he could. 


not, without his deeds, make a title at Law; therefore 
the Court decreed the defendant to pay the Rent, and ſo 
Jubjeaed his perſon, which poſlibly might not have been 
liable by the deed which created the Rent. 1 Char. Ca. 
120. This was previous to Hat. 4 Geo. 2. c. 28. See 
Poſt. II. 

Though a Rent is an incorporeal hereditament, it is 
ſuſceptible of the ſame limitations as other hereditaments. 
Hence it may be granted or deviſed for life, or in tail, with 
remainders or limitations over. But there is this differ- 
ence between an intail of lands, and an intail of Rent; 
that the tenant in tail of lands, with the immediate fe- 
verſion in fee in the donor, may, by a common reco- 
very, bar the intail and the reverſion ; See title Reco- 
very. Whereas the grantee in tail of a Rent de nowo, 
without a ſubſequent limitation of it in fee, acquires, by 
a common recovery, only a baſe fee, determinable upon 
his deceaſe, and failure of the iſſues in tail: but if there 
is a limitation of it in fee, after the limitation in tall, 
the recovery of the tenant in tail gives him the ſee- ſim- 
ple. This was reſolved in the caſes of Sith v. Farnady, 
Cart. 52: Sid. 285: 2 Keb. 29, 55, 84: Weeks v. Peach, 
Lutw. 1224: Chaplin v. Chaplin, 3 P. Wis. 229: 
2 Eq. Abr. 384, 5. 

The reaſon of this difference is, that it would be un- 
Juſt that the conveyance of a grantee of a Rent, ſhould 

give a longer duration or exiſtence to the Rent, than it 
had in its original creation, It is true that the barring 
of an eſtate-tail in land, is equally contrary to the inten- 
tion of the grantor, But a Rent differs materially from 
land. The old principles of the Feudal Law looked 
upon every modification of landed property, which was 
conſidered to be againſt common right, with a very jea- 
Jous eye. Now a Rent-charge was ſuppoſed to be 
againſt common right; the grantee of the Rent-charge 
being ſubject to no feudal ſervices, and being a burden 
on the tenant who was to perform them. Upon this 
principle, the Law, in every inſtance, avoided giving, 
by implication, a continuation to the Rent, beyond the 
period expreſsly fixed for its continuance. Thus, if a 
tenant in tail of land die without iſſue, his wife is entitled 


to dower for her life out of the land, notwithſtanding 


the failure of the iſſue; but the widow. of a tenant in 
tail of Rent is not entitled to her dower againſt the donor. 
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So, if a Rent is granted to a man and his heirs, gene. 
rally, and he dies without an heir, the Rent does not 
eſcheat, but ſinks into the land, It is upon this princi- 
ple, that, when there is not a limitation over in fee, a te. 
nant in tail of Rent acquires by his recovery no more 
than a baſe fee; as has been already ſtated : But if 
there is à limitation in fee, after the particular limitation 
in tail, the grantor has ſubſtantially limited the Rent in 
fee; and therefore it is doing him no injultice, that the 


recovery ſhoald give the donee who ſuffers it an eſtate 


in fee-limple.. 1 1. 298, a. inn. 

The caſe of Chaplin v. Chaplin was, that Lady Hank, 
the grandmother of Porter Chaplin, being ſeiſed in fee, 
conveyed certain lands, to the uſe and intent that the 
truſtees, named in the deed, ſhouid receive and enjoy a 
Rent- charge of 30. per annum, and to them and their 
heirs, with power to diſtrain for it, and to enter and 
hold the land on non-payment for 40 days: and then 


the Rent was declared to be zo e w/e of Porter Chaplin in 


tail; remainder zo the w/e of the ſame perſon who had the 
land in fee, P. C. died, leaving iſſue, who married, 
and died without iſſue; and the queſtion was, Whether 
the widow was entitled to dower in this Rent? and de- 
termined ſhe was not, It is ſtated to have bcen after. 
wards di/cle/zd to the Court, that the legal eſtate of the 
Rent in fee was in the truſtees: but it is obſervable, 
that it was not neceſſary that any new matter ſhould be 
adduced to diſcloſe this to the Court, as it appeared on 
the face of the deed: for a conveyance to A. and his 
heirs, to the uſe and intent that B. and his heirs may 
receive a Rent out of the eſtate, gives B. the legal fee 
of the Rent: ſo that if it is afterwards declared that B. 
and his heirs are to ſtand ſeiſed of the Rent to uſes, the 


| latended ce/uis gue w/e take only truſt or equitable 


eſtates. If, therefore, it is intended to limit a Rent is 
ſtrict ſettlement, it is neceſſary to do it by way of grant 
at Common Law, to ſome perſon and his heirs, to the 
uſes intended to be limited. This gives the grantee the 
mere ſeiſin to the uſes, and the uſes declared upon it 
will be executed by the ſtatute, See 1 7½. 298, à. in u. 

There are alſo other ſpecies of Rents, which axe re- 
ducible to theſe three. Rents of Je are the certain 
eſtabliſned Rents of the freehelders and ancient copy- 


holders of a manor, which cannot be departed from or, 


varied. 2 l. 19. Thoſe of the freeholders are fre- 
quently called Chief-Rents, reuditus capitales ; and both 
ſorts are indifterently denominated Quit-Rents, guicti 
redditus; becauſe thereby the tenant goes quit and free of 
all other ſervices. When theſe payments were reſerved 
in filver or white money, they were anciently called 
White-Rents, or Blanch-farms, readitus albi ; in contra- 
diſtinction to Rents reſerved in work, grain, or baſer 
money, which were called redd:tus nigri, or Black Mail. 


2 IA. 19. See thoſe ſeveral titles. Rack-Rent is only a 


Rent of the full value of the tenement, or near it. A 
Fee. farm Rent is a Rent-charge iſſuing out of an eſtate 
in fee; of at leaſt one-fourth of the value of the lands, 
at the time of its reſervation : for a grant of lands, re- 
ſerving ſo conſiderable a Rent, is indeed only letting 
lands to farm in fee-ſimple, inſtead of the uſual methods 
for life or years. 1 Il. 143. It ſeems that the gan- 
tum of the Rent is not eſſential to create a fee- farm. See 
1 128. 145, C. u. 5: And allo, whether a fee- farm muſt 


neceſſarily | 
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neceſfarily be a Rent-charge ; or may not alſo be a 2 


Rent-ſeck ; and Doug. 605. 

Theſe are the general diviſions of Rent; but the dif- 
ference between them (in reſpect to the remedy for re- 
coveting them) is now totally aboliſhed ; and all perſons 
may have the like remedy by diſtreſs for Rents-ſeck, 
Rents of Afliſe, and Chief-Rents, (if paid for three years 
within twenty years preceding the act, or if created 
ſince, ss in cale of Rents reſerved upon leaſe. Stat. 


? 4 Gro. 2. Co 28. 5 5 


II. By fat. 32 Hen. 8. c. 37, The executors or ad- 
miniſtrators of tenants in fee- ſimple, tenants in fee- tail, 
and tenants for term of life, of Rents-ſervice, Rent- 
charges, Rents-ſeck, and Fee-farms, unto whom any 
{1:1 Rent or Fee-farm be due, ſhall have an action of 
debt for ſuch arrears againſt the tenants, who ought to 
have paid in the life-time of their teſtator, or againſt 
their executors and adminiftrators, and diſtrain for the 
arrears on the land charged with the payment, ſo long 
as the lands continue in the ſeiſin or poſſe ſſion of the te- 
nant in demeſne, who ought to have paid the Rent or 
Fee- farm, or in the ſeiſin or poſſeſſion of any other per- 
{on claiming only from the ſame tenant by purchaſe, 
gift, or deſcent, in like manner as their teſtator might 
have done. & 1. 

This act ſhall not extend to any manor in Wales, 
whereof the inhabitants have uſed to pay to every Lord, 
at his firſt entry, any ſum of money for diſcharge of all 
duties and penalties wherewith the inhabitants were 
chargeable to any of the Lord's anceſtors. & 2. 

If any man have, in right of his wife, any eſtate in 
Rents or Fee-farms, and the ſame be unpaid in the wife's 
life, the huſband, after the death of his wife, his execu- 
tors, and adminiſtrators, ſhall have action of debt for 
the arrears, or may diſtrain. & 3, | 


If any have any Rents or Fee farms for term of life 
of any other perſon, and the Rent, &c. be unpaid in the 
life of ſuch perſon, and after the ſa'd perſon doth die, 
he to whom the Rent or Fee-farm is due, his executors 
and adminifirators, ſhall have an action of debt, or diſ- 
train for the fame. F 4. 


The only clauſe in at. 12 Car. 2. c. 34, for convert- 
ing military into common ſocage tenures, which ſeems 
to affect Rents, is a proviſo (5 5,) to preſerve Rents cer- 
tain, and to make the reliefs on them univerſally the 
ſame, as on the death of tenant in common ſocage. 
1 Ii. 162, 3. in u. 

By fat. 8 Aun. cap. 14, No goods, upon any tene- 
ments leaſed, ſhall be taken by any execution, unlels 
the party, at whoſe ſuit the execution 1s ſued out, ſhall, 
deſore the removal of ſuch goods, pay to the landlord of 
the premiſes, or his bailiff, all money due for Rent ſor 
the premiſes; provided the arrcars do not amount to 
more than one year's Rent: And in caſe the arrears ſhall 
exceed one year's Rent, then the party, paying the ſaid 
landlord, or his bailiff, one year's Rent, may proceed 
to execute his judgment: and the ſheriff is required to 
levy and pay to the plaintiff, as well the money paid for 
Rent, as the execution-money. $1. The Ac contains 
a proviſo to prevent prejudice to the Crown, in recover-— 
ing and ſeiſing debts, fines, and forfeitures, 8 8. 
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Landlord dead, and, after execution executed, admi- 
niftration is granted to A.; he is not entitled to a year's 
Rent. 1 Strange 97. 

The adminiitrator of the landlord may have an aQion 
againil the officer for taking the goods in execution, and 
removing them from tae premites before the landlord 


was paid a year's Rent. 1 Strange 212. 


On motion on behalf of the landlord, the Sheriff was 
ordered to pay him his year's Rent, without deducting 
poundage. 1 S “range 643. 

This ſtatute extends to the πediate landlord, and not 
to the ground landlord. 2 S/ range 787. After the land- 
lord had been paid a year's Rent on one execution, ano- 
ther execution came in, and he moved to be paid ano- 
ther year's Rent on the laſt execution, but was denied; 
for the ixtent of the Act aba only to continue a lien as to 
one year, and to puniſh him for his /aches, if he lets more 
run in arrear. 2 Strange 1924. 

It ſhall be lawful for any perſon having Rent due on 
any leaſe for life, years, or at will, determined, to diſ- 
train for ſuch arrears, aer determination of the leaſes ; 
Provided, That ſuch diſtreſs be made ac fix calendar 
months after the actermization of ſuch leaſe, and during the 
continuance of ſuch landlord's title, and during the poſ- 
ſeſſion of the tenant from whom ſuch arrear became due. 
Stat. 8 Ann. c. 14. 5 6, 7, The above clauſes were 
made to remedy the defect of the Common Law, under 
which the power of diſtreſs ceaſed with the tenure, 1 7. 
162, 6. in u. | 

By „at. 4 Geo. 2. cap. 28, In caſe any tenant for life 
or years, or other perſon who ſhall! come into poſſeſſion 
of any lands, &c. under or by collufion of ſuch tenant, 
<vilfully hold over, after the determination of ſuch term, 
and after demand made in writing, for delivering paſſt ion, 
ſuch perſon holding over ſhall pay double the yearly va- 
lue of the lands, Sc. ſo detained. $ 1. 

In all caſes between landlord and tenant, on half a. 
year's Rent being in arrear, the landlord having a right 
by Law to re-enter for non-payment, may, without any 
formal demand or re-entry, ſerve a declaration in eject- 
ment; and in caſe of judgment, or nonſuit for not con- 
feſling leaſe, entry, and ouſter, it ſhall appear that half a. 


year's Rent was due before a declaration ſerved, and no- 


ſuthcient diſtreſs to be found, and that the leſſor in eject- 
ment had power to re-enter; the leſſor in ejectment 
ſhall recover judgment. & 2. See title Eiedtment. 

Leſſees, Cc. filing a Bill in Equity, ſhall not have an 
inj unction againſt Proceedings at Law, unleſs they ſhall, 
within forty days after anſwer filed, bring into Court 
ſuch money as the leflors in their anſwer ſhall ſwear to be 
in arrear, over and above all juſt allowances, and coſts 
taxed, there to remain till the hearing of the cauſe, or 
to be paid to the leſſors on good ſecurity, ſubject to the 
decree of the Court; and in caſe ſuch bill ſhall be duly 
filed, and execution executed, the leſſors ſhail be ac. 
countable for only ſo much as they ſhall really make of the 
premiſes from the time of their re- entry; and if the ſame- 
{hall happen to be leſs than the uſual Rent reſerved, the 
!cilees mall not be reſtored to the pollefſion, until they 
hall make up the deficiency to the leſſors. & 3. 

If cae tenant, at any time before trial, tender or p2y 
into Court all arrears with colts, Proceedings on Eject- 
ment ſhall ceaſe, C 4. 

Previous 


4 
N 


RENT II. 


Previous to the above ſtatute the Courts, both of 


Law and Equity, had exercited a diſcretionary power of 
ſtaying the leſſor from proceeding at Law, in caſes of 
forfeiture for non-payment of Rent, by compelling him 
to take the money really due to him. See Andr. 341: 
2 Salk. 597: 8 Mod. 345: 10 Mod. 383: 2 Fern. 103: 
Wil 75 : 2 Stra. goo. | x 

By Hat. 11 Gee. 2. c. 19, It ſhall be Jawful for the 
landlord, where the agreement is not by deed, to recover 
a reaſonable ſatisfa&ion for the tenements occupied by de- 
fendants, in an a1 on the caſe, for the uſe and occupation 
of what was held ; and if in evidence on the trial any parol 
demiſe, or agreement, nct by deed, whereon a certain 
Rent was reſerved, ſhall appear, plaintiff may make uſe 
thereof as an evidence of the guantumof the damages. F 14. 

Where any tenant for life dies before or on the day, 
on Which any Rent was reſerved, on any demiſe which 
determined on the death of ſuch tenant for life, the exe- 
cutors or adminiſtrators of ſuch tenant for life may, in an 
action on the caſe, recover of the under-tenants, if ſuch 
tenant for life die on the day on which the ſame was made 
payable, the whole, or if before ſuch a day, then a pro- 
portion, of ſuch Rent, according to the time ſuch tenant 
for life lived of the laſt year, or quarter, or other time, 
m which the Rent was growing due; making all jult al- 
lowances. § 15. | 


The above clauſe gives action on the caſe to executors 
of a leſſor or landlord, being only tenant for his own life, 
where he dies before or on a Rent-day; and by his death 
the leaſe or demiſe determines : In which caſe the leſſee 
or „ e by the Common Law, might have 
avoided paying any Rent. 1 Juſt. 162, 6. in u. 
If any tenant, holding tenements at a Rack- Rent, or 
Where the Rent reſerved be full three-fourths of the 
yearly value of the premiſes, who ſhall be in arrear for 
one year's Rent, deſert the premiſes, and leave the ſame 
uncultivated or unoccupied, ſo as no ſufficient diſtreſs can 
be had to countervail the arrears ; it ſhall be lawful for two 
Juſtices of the Peace (having no intereſt in the premiſes) 
to go upon and view the ſame, and to affix, on the moſt 
notorious part, notice in writing, what day (at the diſtance 
of fourteen days at leaſt) they will return to take a ſecond 
view; and if, on ſuch ſecond view, the tenant, or ſome 
perſon on his behalf, ſhall not appear and pay the Rent 
in arrear, or there ſhall not be ſufficient diſtreſs on the 
premiſes, the Juſtices may put the landlord in poſſeſſion, 
and the leaſe to ſuch tenants, as to any demiſe therein 
contained only, ſhall become void. 5 16. 

In caſe any tenant give notice of his intention to quit, 
and ſha!l not accordingly deliver up the poſſeſſion at the 
time in ſuch notice contained, the tenant, his executors 
or adminiſtrators, ſhall pay to the landlord double tbe Rent 
which he ſhould otherwiſe have paid. 5 18. 


The general remedy for Rent is by diſtreſs, under the 
reſtrictions ard directions of the foregoing ſtatutes ; and, 
as to which, ſee further at length this DiR. title Difre/ : 
But there are a'ſo other remedies particulariſed by Black- 
flone, 3 Comm c. 15, which it will be ſufficient here to 
notice in a ſummary manner; as they are treated of 
- under the ſeveral titles in this Dictionary. 

By Action of Debt, for the breach of the expreſs con- 
tract. This is the moſt uſual remedy, when recourſe is 
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had to any action at all for the recovery of pecuriay; 
Rents : to which ſpecies of render, almoſt all free ſervice, 
are now reduced ſince the abolition of the military te. 


nures: But for a freehold Rent, reſerved on a leaſe fo 


life, &c., no Action of Debt lay, by the Common Law, 
during the continuance of the frechold, out of which i; 
iſſued; for the Law would no: ſuffer a real injury to be 
remedied by an action that was merely perſonal. 1 Ry! 
Abr. 595, But by fat. 8 Arn. c. 14. F 4, an AG ion of 
Debt is given tor Rents on leales for life or lives, as upon 
a leaſe for years: And by .at. 5 Geo. 3. . 17, which 
enables eccleſiaſtical perſons to leaſe tithes and other in. 
corporeal inheritances, Action of Debt is given (by 5 3. 
for recovery of Rent on ſuch leaſes ; and perhaps the fig 
of theſe ſtatutes extends to leaſes of incorporeal lered;. 
taments. See 1 {nf}. 47, a. in u. 

An aſſiſe of mort dance}, or, or novel Ji/jei/iz, will lie of 
Rents, as well as of lands; if the lord, for the fake of 


trying the poſſe flory right, will make it his election 19 


ſuppoſe himſelf ouſted or difleiled thereof. This is now 
ſeldom heard of; and all other real actions to recover 
Rent, being in the nature of Writs of Right, and there. 


fore more dilatory in their progrels, are entirely diſuſed, 


though not formally aboliſhed, by Law.—Such are the 
Writ de Cenſuetudinibus & Serwiciis; the Writ of Ceſſavit; 
and the Writ of Right /r Diſclaimer : As to which, fee 
this Di&. under thoſe titles; and ſee alſo title Cage. 
On the other hand, the Writ of Ne injufte wexes ; (lee 
that title;) and the Vrit of Mane, (ſee Mean,) are re- 
medies for the tenant againſt the oppreſſion of the lord. 

The Rent in a leaſe muſt be reſerved to the leſſor, ct 
his heirs, &c., and not to a ſtranger. See 1 IH. 213, 6, 
The principle which gave riſe to this rule is, that Rent 
is conſidered as a retribution for the land, and 1s there- 
fore payable to thoſe who would otherwiſe have had the 
land. It is to be obſerved, that remainder-men, in a 
ſettlement, being at firſt view neither feoffors, donors, 
leſſors, nor the heirs of feoffors, donors, or leſſors, there 
ſeems to have been, for ſome time after the Statute of 
Uſes, a doubt, whether the Rents of leaſes, made by 
virtue of powers contained in ſettlements, could be re- 
ſerved to them. In Chudleigh's caſe, 1 Rep. 13, it is 
poſitively ſaid, that if a feoffment in fee be made to the 
uſe of one for life, remainder to another in tail, with 
ſeveral remainders over, with a power to the tenant for 
life to make leaſes, reſerving the Rent to the reverſioners, 
and the tenant for life accordingly makes leaſes ; neither 
his heirs, nor any of the remainder- men, ſhall have the 
Rent. But, in Harcourt v. Pele, 1 Anderſ. 273, it was 
adjudged, that the remainder-men might Anis in 
theſe caſes: And in T. Jones 35, the dictum in Chudleigh's 


caſe is denied to be Law. "The determination in Har- 


court v. Pele will appear incontrovertibly right, if we 
conſider, that both the leſſees and remainder-men derive 
their eſtate out of the reverſion or original inheritance 
of the ſettler ; and therefore the Law, to uſe Cokz's ex- 
preſſion in 1/hitlocke's caje, 8 Rep. 71, will diſtribute the 
Rent to every one to whom any limitation of the ule is 
made. 1 1n/t. 214, a. in u.; and ſee Id. 213, 6. in u. 


III. Maxx of the decifions under this and the fol- 
lowing Diviſion are, by reaſon of the ſtatute remedies 


againſt non-payment of Rent, become of leſs conſequence 
than 
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than they were at the time of their determination: But 
ſeem ſtill worthy of being preferred; as ſhewing, in 
ſome meaſure, the evils remedied by thoſe ſtatutes, 

With reſpec to the neceſſity of demanding Rent, there 
is a material difference between a remedy by re-entry, 
and a remedy by diltreſs, for non-payment of the Rent; 
for where the remedy 1s by way of re-entry for non-pay- 
ment, there mult be an actual demand made, previous to 
the entry, Otherwiſe it is tortious ; becauſe ſuch condi- 
tion of re-entry is in dercgation of the grant, and the 
eſtate at Law being once deteated, is not to be reſtored 
by any ſubſequent paymeat: and it 1s preſumed, that 
the tenant is there reſiding on the premiſes, in order 
to pay the Rent for preſervation of his eſtate, unleſs 
the contrary appears by the leſſor's being there to de- 
mand it: Therefore, unleſs there be a demand made, and 
the tenant thereby, contrary to the preſumption, appears 
not to be on the land ready to pay the Rent, the Law 
will not give the leſſor the benefit of re-entry, to defeat 
the tenant's eſtate, without a wiltul default in him; which 
cannot appear without a demand hath been actually made 
on the land. Co. Lit. 201, 6: Heb. 20, 331: 5 Co. 56: 
D. 51: Plowd. 70: 7 Co. 56: Vaugb. 32. This was 
at Common Law; but now tee the Ha, 4 Geo. 2. c. 28. 
$2: ante, Div. II.; and this Dict. title Re-entry. 

So, if there had been a amine fare given to the leſſor 


for non-payment, the leſſor mult demand the Rent before 


he can be entitled to the penalty. Hut. 114: Heb. 207; 
331: 7 Co. 56. 

Where the remedy for recovery of Rent is by diſtreſs, 
there needs no demand previous to the diſtreſs; though 
the deed ſays, that if the Rent be behind, being lawfully 
demanded, that the leſſor may diſtrain but the leſſor, not- 
withſtanding ſuch clauſe, may diſtrain when the Rent be- 
comes due. So it is, if a Rent-charge be granted to A., 
and if it be behind, being lawfully demanded, that then 
A. ſhall diftrain 3 he may diftrain without any previous 


demand, becauſe this remedy is not in deſtruction of the 


eſtate, ior the diſtreſs is only a pledge for payment of it, 
and the taking a diſtreſs is a legal demand of the tenant 
to pay the Rent, which was all that was required by the 
deed ; and the tenant is not injured by the taking of the 
diſtreſs, becauſe, on tender of the Rent, the pledges are 
immediately to be reliored, or a writ of detinue lies 
after the quantum of the Rent has been ſettled in the re- 
plerin; wagreas in the caſe of re-entry, or of a penalty, 
the tenant 15 really injured, either by lofs of his eſtate, or 
the payment of a greater ſum than the Rent, which can- 
not be reſtored on payment of the Rent; therefure he 
ſhall not be puniſhed in ſuch caſes without a wilful default 
in him, which cannot otherwiſe appear than by the proof 
of a demand, which was not anſwered by the tenant. 
Lib. 207 : Hut. 13, 23: Moor 883: 2 Rol. Abr. 426. 

But this general diſtinction mult be underſtood with 
theſe reſtrictions ; 

That if the King makes a leaſe, reſerving Rent, with a 
clauſe of re-entry for non-payment, he is not obliged to 
make any demand previous to his re- entry; but the tenant 
5 obliged to pay his Rent for the preſervation of his eſtate, 


becauſe it is beneath the King to attend his Subject to 


demand bis Rent. 4 Co. 73: 5 Co. 56: Latch, 28: 
Moor 152: Dyer 87, 88. 1 
But this exception is not to be extended to the Duchy 
lands, though they be in the hands of the King, for the 
8 
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King muſt make a demand before he can re-enter into 
ſuch lands; but this is by the Hat. 1 H. 4. c. 18, which 
provides, that, when the Duchy lands come to the King, 
they ſhall not be under ſuch government and regulations 
as the demeſnes and poſſeſſions belonging to the Crown, 
Moor 149, 100. | | 

So, if a prebendary make a leaſe, rendering Rent, and if 
the Rent be in arrear and demanded, that it ſhall be lawful 
for the prebendary to re- enter; if the reverſion in this caſe 
comes to the King, the King muſt in this caſe demand 
the Rent, though he ſhall be by his prerogative excuſed 
of an implied demand; for the implied demand is the act 
of the Law, the other, the expres agreement of the 
parties, which the King's prerogative thall not defeat: 
Therefore, in caſe of the King, if he makes a leaſe, re- 
ſerving Rent, with a proviſo, that if the Rent be in arrear 
for ſuch a time, (being lawfully demanded, or demanded 
in due form,) that then the teaſe ſhall be void; it ſeems 
that not only the patentee of the reverſion in this caſe, 
but alſo the King himſelf, waillt he continues the rever- 
ſion in his own hands, zs cb/i2ed ro make an actual de- 
mand, by reaſon of the expreſs agreement for that purpoſe, 
Dyer 87, 210. 

But if the King, in caſes where he need not make a 
demand, aſſigns over the reverſion, the patentee cannot 
enter for non-payment, without a previous demand, be- 
cauſe the privilege is inſeparably annexed to the perſon 
of the King. 4 Co. 73: Moor 404: Cro. Eliz. 462: 
Dyer 87. 

Another exception is, where the Rent is payable ar a 
place off the land, with a clauſe that if the Rent be behind, 
being lawfully demanded at the place off the land, or here 
the clauſe is, that if the Rent be behind, being lawfully 
demanded of the perſon who is to pay it, that then he 
may diſtrain; in theſe caſes, though the remedy be by 
diſtreſs only, yet the grantee cannot diſtrain without a 
previous demand: becauſe here the diſtreſs and demand 
being not complicate, but different acts, to be performed 
at different places and times, the demand muſt be pre- 
vious to the diſtreſs; for diſtreſs is an act of grace, not 
of common right, and therefore muſt be uſed in the man- 
ner that it is given. Hob. 208: 2 Rol. Abr. 426: Moor 
83: Brownl. 171: But fee Hutt. 23. contra. 

But where the clauſe is no more than that if the Rent 
be behind, being lawfully demanded, (without ſaying at 
any place of the land, or of the perſon of the grantor,) 
that then the granice may dittrain, there needs no actual 
demand; becauſe here the diſtreſs and demand is but one 
complicate act, the one included in the other, and all 
done at one time and place, Si. on the land; for the 
difireſs is in itſelf a lawful demand, therefore needs no 
actual demand previous to it; becauſe all that was re- 
quired by the deed was a lawful demand, which the diſ- 
treſs in its own nature is. 2 Koi, Ar. 420: Heb. 208: 
and fee Dyer 338. 

And there ſeems to have been ſormerly another excep- 
tion admitted, that where the remedy was by way of 
entry for non-payment, that yet there needed nc demand, 
if tae Rent were mede pavable at any place of the land; 
becauſe they looked on the money payable off the and 
to be in nature of a ſum in gr, which the tenant had 
at his own peril undertaken to pay; but tuis opinion has 
been entirely expioded, for the place of payment does net 
change the nature of the ſervice, but it remains in its na- 

ture 
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ture a Rent, as much as if it had been made payable on 
the land ; therefore the preſumption is, that the tenant 
was ther? to pay it, unleſs it be overthrown by the proof 
of a demand; and without ſuch demand, and a neglect or 
refuſal, there js no injury to the leſſor, conſequently the 
eftate of the leſſee ought not to be defeated, Peau. 70: 
4 Co. 73: Moor 408, 598: Cro. Elix. 415, 435, 536. 
But when the power of re-entry is given to the leſſor 
for non-payment, without any further demand, there it 
ſeems that the leſſee has undertaken to pay it, whether it 
be demanded or not; and there can be no preſumption 


in his favour in this caſe ; becauſe, by diſpenſing with the 


demand, he has put himſelf under the neceſſity of making 
an actual proot that he was ready to tender and pay the 
Rent. Dyer 68. Dy 

There is another exception when the remedy is by diſ- 
treſs, and that is, when the tenant was ready on the land 
to pay the Rent at the day, and made a tender of it; there 
it ſeems there mult be a demand previous to the diſtreſs, 
becauſe; where the tenant has ſhewn himſelf ready on the 
day by the tender, he has done all that in reaſon can be 
required of him ; for it woula put the tenant to endleſs 
trouble to oblige him every day to make a tender; it 
being altogether uncertain when the leſſor will come for 
his Rent, when he has omitted to receive it the day he ap- 
pointed by the leaſe for payment and receipt; wherefore 
as the leſſee muſt expect the leſſor, and be ready to pay 
it at the day appointed, or elſe the leſſor may diſtrain for 
it without any demand; ſo where the leſſor has lapſed the 
day of payment, and was not on the land to receive it, he 
muſt give the tenant notice to pay it before he can diſ- 
train; for the tenant ſhall be put to no trouble where it 
appears that he has omitted nothing on his part. Hob. 

207 : 2 Kol. Abr. 427. 

And where the tender was made by a tenant on the land 
at the day, there a demand on the Jand is ſufficient to 
juſtify a diftreſs after the day; becauſe the demand in 
ſuch caſe is of equal notoriety with the tender, and by 
parity of reaſon the tenant ought to take notice of ſuch 
demand, as well as the leſſor of the tender on the land. 
Hob. 207, | | 
But if the tenant had tendered the Rent on the day to 
the perſon of the leſſor, and he refuſed it, it ſeems, by 
the better opinion, that the leſſor cannot diſtrain for that 
Rent, without a demand of the perſon of the tenant ; be- 


cauſe the demand ought to be equally notorious. to the. 


tenant, as the tender was to the leſſor. Hb. 207 ; 2 Rol. 
Abr. 427. 

So, if the ſervices by which the tenant holds be per- 
ſonal, as homage, fealty, Sc. the demand muſt be of the 
perſon of the tenant; becauſe this ſervice is only perform- 
able by the very perſon of the tenant; therefore a de- 
mand, where he is not, would be improper. ut. 13: 
Hob. 207. | 

Again, if the Rent be Rent-ſeck, and the tenant be 
ready at the /a/? inſtant of the day of payment to pay the 
Rent, and the grantor is not Here to receive it, he muſt 
afterwards demand it of the perſon of the tenant on the 


— 
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him; but in the caſe of a Rent - charge, after ſuch tende: 
of the tenant on the land, the grantee may afterwards 
demand the Rent on the land, becauſe he has his remedy 
by diſtreſs, which is no more than a pledge for the Reut; 
and this being to be found and taken on the lard, the 
grantee need only demand his Rent where he can fed 
his remedy, which is on the land; but in this cafe if the 
grantee cannot find the tenant on the land to demand tho 
Rent, he may, on the next feaſt on which the Rert j: 
payable, demand all the arrears on the land; and if th.» 
tenant is not there to pay it, he has failed of his duty, 
and is guilty of a wilful default, which amounts to a de. 
nial; and that denial being a difſe/fin of the Rent, the 
grantee may have his affite, and by that ſhail recover 
the arrears. Cro, Car. 508: 7 Co. 57: Heb, 2c): 
2 Rol. Abr. 427. 
But if there has been neither a tender of the Rent, vor 
a demand of the grantee on the day, there the granice 
may afterwards demand the Rent on the land ; becauie 
the tenant having omitted to do his duty by a tender on 
the day, he is ſt:i! obliged to anſwer the legal demands of 
the grantee, which is well made on the land, becauſe + 
Reat ifſues thierrauts; for here there is no tender on the 
day of payment, the Rent is due and payable every day 


| afterwards; therefore a demand in the ſame manner as 


the Law requires is ſufficient 3 conſequently the non-pay + 
ment, after a demand on the land, is a denial and diſſeihn. 
for which the grantee may have his afliſe, I. & 22; : 
7 Co. 57: 2 Kol. Abr. 427. | 

If a leaſe be made, reſerving Rent, and a bond given 
for performance of covenants and payment of the Ren:, 
the leſſor may ſue the bond without demanding the Rent. 
Cro. Eliz. 332: Cro. Car. 70: Hob. 8. 
If there be ſeveral things demiſed in one leaſe, with 
| ſeveral reſervations, with a clauſc, that, if the ſever:! 
yearly Rents reſerved be behind or unpaid in part, or in 
all, by the ſpace of one month after any of the days cn 
which the ſame ought to be paid, that then it ſhall be 
lawful for the leſſor, into ſuch of the premiſes, where- 
upon ſuch Rents, being behind, is or ate reſerved, to re- 
enter; theſe are in the nature of diſtinct demiſes, and ſe- 
veral reſervations; conſequently. there muſt be diſtinct 


miſled. Faugh. 71, 72. But ſee flat, 4 Geo. 2. c. 28. 2. 
Alſo as to the neceſſity of a demand of the Rent, there 
is a difference between a condition and a limitation; for 
inſtance, if tenant for life (as the caſe was by marriage 
ſettlement with power to make leaſes for twenty-ove 
years, ſo long as the leſſee, his executors or aſſigns, ſhall 
duly pay the Rent reſerved) makes a leaſe purſvant :0 
the power; the tenant is at his peril obliged to pay the 
Rent without any demand of the ieftor ; becaule the ellate 


is limited to continue only / leng as the Rent is paid; 
thereſore, for non- performance, according to the limit. 
ation, the cilate molt determine; as if an eflate be mace 
to a woman d /ola fuerit, this is @ word of limitatian 
which determines her eitate on marriage. Tg. 31, 32 
Vide Heb. 331: 2 Rel. abr, 429: 2 ud, 204: 3 Cor 


lands, before he can have his aſſiſe; becauſe the tenant, 64: Dyer 57, 88: Ney 1.45. 
by the tender at the day, has done all-that was required; | 


on his part; and if the grantee might have his aſſiſe, af- 
ter ſuch tender on the day, without a demand of the per- 
ſon, the tenant might be made a diſſeiſor, and damages 
for the diſſeiſin laid on him without any wilful default in 


IV. Rexr is regularly due and payable upon the 
land from whente it iflves, if no particular place is men- 
tioned in the reſervation + Co, Liz. 201; But, in cate Of 

the King, the payment mutt be either to his Oficefs ©! 
| t 


demands on each demiſe to defeat the whole eſtate de- 


RENT. 


te Exchequer, or to his Receiver in the country. 4 Rep. 
73. And, ſtrictly, the Rent is demandable and payable 
>-fore the time of ſun-ſet of the day whereon it is re- 
ſerved; though, perhaps, not abſolutely due till mid- 
night, Co. Lit. 3027 1 Auderſ. 253: 1 Saund. 287: 
Prec. Chanc. 555: Salk. 578. 

If the leſſor dies before ſun is ſet on the day upon which 
the Rent is demandable, it is clearly ſettled, that the 
Rent unpaid is due to his heir, and not to his executor ; 
But if he dies after ſun-ſet, and before midnight, it ſeems 
to be the b tter opinion, that it ſhall go to the executor, 
ad not to the kin. 1 P. Wins. 178. | 

There is a material difference between the reſervation 
of a Rent payable on a particular day, or within a cer- 
tale time aſter; and the refervation of a Rent payable 
2 a certain day, with a condition that, if it be behind, by 
ne ſpace of any given time, the leffor ſhall enter ; 1n both 
caſes, a tender on the firſt or laſt day of payment, or on 
any of the intermediate days, to the leſſor himſelf, either 
upon or out of the land, is good: But, in the former caſe, 
it {5 {ullicient, if the leſſee attends on the firſt day of pay- 
ment at the proper place; and if the leſſor does not attend 
there to receive the Rent, the condition is ſaved. In 
the latter Caſe, to fave the leaſe, it is not ſufficient that 
the leſſee attends on the firſt day of payment, for he muſt 
equally attend on the laſt day. 10 Rep. 129, 4: Pleaud. 
o, a, &: Cro. Eliz. 48. See 1 Inft. 202, a. in u. 

'The other effects of this queſtion of the time of the Rent 
becoming due, are now in equal meaſure ſuperſeded by the 
ſtatute regulations already ſtated and alluded to: But the 
follow ing determinations on the ſubject may, notwith- 
tanding, be requiſite to be known. 

The time for payment of Rent, and conſequently for 
a demand, is ſuch a convenient time before the ſun-ſet- 
ting of the laſt day, as will be ſufficient to hate the mo- 
ney counted; but if the tenant meet the leſſor on the 
land at any time of the laſt day of payment, and tenders 
the Rent, that is ſufficient tender, becauſe the money is 
to be paid indefinitely on that day, therefore a tender on 
the day is ſufficient, Co. Lit. 202, a: Dat. 44: Sav. 
253: 4 Leon. 171: 1 Saund. 287. 

If a leaſe is made, rendering Rent at Michaelmas, be- 
tween the hours of one and tive in the afternoon, with a 
clauſe of re-entry, and the leſſor comes at the day, about 
two in the afternoon, and continues to five, this is ſuffi- 
cient. Cro. Eliz.15. The demand may be by Attorney, 
4 Leon. 479. But the power mult be ſpecial, for ſuch 
land and of ſuch tenant. Yew. 37: 1 Broaunl. 138. 
Demand muſt be proved by witnetles. Dyer 68. Maſt 
be made of the preciſe ſum due. 1 Leon. 305: Sav. 121: 
Mo. 207. 

If a leaſe be made, reſerving Rent, on condition, that 
if the Rent be behind at the day, and tendays after, (be- 
ing in the mean time demanded,) and no diſtreſs to be 
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As to the place of demanding Rent, there is a diff:r- 
ence between a remedy by re-entry and diſtreſs; for 
when the Rent is reſerved, on condition that, if it be 
behind, that the leſſor may re-enter, in ſuch cafe the de- 
mand muſt be upon the mr/? notorious place on the land: 
therefore, if there be a houſe on the land, the demand mult 
be at the fore-door thereof, becauſe the tenant is preſomed 
io be ere reſiding, and the demand being required to 
give notice to the tenant that he may not be turned out 
of poſſeflion, without a wilful default, ſuch demand ought 
to be in the place where the end and intention will be 
beit anſwered. Co. Lit. 153, 201: 2 Rel. Ar. 428. 

And it ſeems the better opinion, that it is not necefiary 
70 enter the houſe, though the doors be open, becauſe that 
is a place appropriated fur the peculiar uſe of the inha- 
bitant, into which no perſon is permitted to enter without 
his permiſſion; and it is reaſonable that the leftor ſhall gu 
no further to demand his Rent, than the tenant ſhould be 
obliged to go, when he is bound to tender it: and a ten- 
der by the tenant ar e door of the houſe of the leſſor is 
ſufficient, though it be open, without entering; therefore, 
by parity of reaſon, a demand by the leſſor at the deor 
of the tenant, without entering, is ſufficient. Daft, 59: 
Co. Lit. 201: 1 Aud. 27: 3 Leon. 4: and ſee Cro. Elix. 15. 

But when the demand is only in order for a diſtreis, 
there it is ſufficient, if it be made on any notorious part 
of the land, becauſe this is only to entitle him to his re- 
medy for his Rent; therefore, the whole land being equally 
debtor, and chargeable with the Rent, a demand on it, 
without going to any particular part of it, is ſufticient, 
Co. Lit. 153. 

See other caſes, on this ſubject, Co. Lit. 202: Bendl. 
59: Cro. Elix 324: Cre. Car. 507, 521 : Co. Lit. 153; 
201: 4 Co. 73: Cro. Elix. 462: Mo. 404: Dyer 37: 
2 Rol. Abr. 428 : Dyer 229. 

For more learning on this ſubjeQ, ſee 4 New Ab. : 
and 18 Vu. Abr. title Rent. 


RENTAL, (corrupted from Nent- rell.) A Roll wherein 
the Rents of a manor are written and ſet down, by which 


the lord's bailiff collects the ſame : It contains the lands 


and tenements let to each tenant, and the names of the 
tenants, the ſeveral Rents ariſing, and for what time, 
uſually a year, Compl. Court Keep. 475. 

RENTS or Ass15sE, 'I he certain Rents of freeholders, 
and ancient copyholders; ſo called, becauſe they were 
aſſijed,, and diiferent from others which were uncertain, 
paid in corn, Oc. 2 [nft. 19. See title Rent I, 

RENTS RESOLUTE, Redditns reſoluti.] Are account- 
ed among the Fee farm Rents, to be ſold by . 22 Car. 2. 
c. 6; being ſuch Rents or Tenths as were anciently pay- 
able to the Crown, from the lands of abbies and religious 
houſes ; and after their diſſolution, notwithſtanding the 
lands were demiſed to others, yet the Rents were ſtill re- 


| ſerved, and mace payable again to the Crown. Convell, 


tound upon the land, that the leſſor may re- enter; if the | 


Rent be behind at the day, and ten da. s after, and a ſuf- 
ficient diſtreſs be on the land till the afternoon of the 
tenth day, and then the leſſee takes away his cattle, and 


the eſſor demands the Rent at the laſt hour of the day, 


and the leſſee does not pay it, and there is not any diſ- 

trels on the land; yet the leſſor cannot enter, becauſe he 

made no demand in the mean time between the day of pay- 

ment and the ten days, which by the clauſe he was obliged 

to 5 Cro. Eliz, 63. But (ee fat, 4 G50. 2. c. 28: an,. 
VOL, II. 


REPARATIONS. A tenant for life or years may 


cut down timber-trees to make Reparations, although he - 


be not compelled thereto; and where a houſe is rumous 
at the time of the leaſe made, and the leflee ſuffers it to 
fall, he is not bound to rebuild it; and yet if he fell tim- 
ber for Reparations, he may juſtify the ſame. Co. Lit. 54. 
Leſſee covenants, That trem and after the amendment 
and Reparation of the houſes by the leſſor, he at his own 
charges will keep and leave them in repair: In this caſe 
the leſſee is not obliged to do it, unleſs the leſſor prſt 
4 H make 
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make good the Reparations: And if it be well repaired 
at firſt, when the leaſe began, and after happen to decay ; 
the leſſor muſt firſt repair, before the leſſee is bound to 
keep it ſo. Cro. Fac. 645: fee alſo 2 Leon. c. 72: and 
this Dict. titles Leaſe; Covenant; Waſte. 

REPARATIONE FACIENDA, An ancient Writ which 
lies in many caſes ; one whereof is where there are te- 
nants in common or joint-tenants of a houſe, &c. which 
is fallen into decay, and one is willing to repair it, but 
the others are not: In this caſe, the party willing to rait 
the ſame ſhall have this writ againſt the others, 
5 | 

And if a man have a houſe adjoining to my houſe, and 
he ſuffer his houſe to lie in decay, to the annoyance of 
my houſe, I may have a writ againſt him to repair his 
houſe. So, if a perſon have a paſſage over a bridge, 
and another ought to refair the bridge, who ſuffers it to 
fall to decay, &c. New Nat. Br. 281. 

REPEAL, from the Fr. rappel, 1. e. revocatio.] A 
Revocation; as the repealing of a ſtatute is the revoking 
or diſannulling it. Rafal. 

It is ſaid, a pardon of felony, c. may be repealed on 
diſproving the ſuggeſtion. 1 Keb. 19. See ticle Pardon, 

A deed or will may ſtand good as to part, and be 
repealed for the reſt. S/yle 241. And a defendant, in a 
ſuit, cannot repeal or revoke his Warrant of Attorney, 
given to an Attorney to appear for him, &c, 2 Lil. Abr. 

523 without firſt paying his bill. See title Attorney, 

REPLEADER, Replacitare.] To plead again. See 
title Pleading I. 3. ad finem. 

Repleader is to be had where the pleading hath not 
brought the iſſue in queſtion, which was to be tried: 
Alſo, if a verdi& be given where there was no iſſue joined, 
there muſt be a Repleader to bring the matter to trial, 
Sc. 2 Lil. Abr. 460. 

In debt on a Sheriff's bond, for defendant's appearance 
in B. R. upon the return of the writ, the defendant plead- 
ed, that he had appeared ſecundum, & c. and on this they 
were at iſſue; and there being a verdict for the plaintiff, 
a Repleader was allowed, becauſe the appearance was not 
triable by a Jury, but by the record. 1 Leon. go, 

It was held, that, at Common Law, a Repleader was 
granted before trial, becauſe a verdict did not cure an 
immaterial iſſue; but that now a Repleader ought never 
to be awarded before trial, becauſe the fault in the iſſue 
may be helped by the Statutes of Fegfails : That if a 
Repleader is denied where it ſhould be granted, or e con- 
verſo, it is error; and the judgment in Repleader is ge- 
neral, (viz.) Quod partes replacitent: They muſt begin 
again at the firit fault, which occaſioned the immaterial 
iſſue; if the declaration and the bar, and the replication, 
be all ill, they muſt begin de novo; but if the bar be good, 
and the replication ill, they mult begin at the replication; 
and no colts are allowed on either fide; and a Repleader 
cannot be awarded after a default. 2 Salt. 579. 

Though a Repleader is allowed after verdict; it has 
been adjudged, not to be awarded after demurrer: (But 
a Repleader hath formerly been granted after demurrer, 
and likewiſe after the demurrer argued ;) and that a Re- 
pleader can never be awarded after a writ of error; but 
only after iſſue joined, Sc. Latch. 147 : 3 Lev. 440: 
Mod. Ca. 102. See the Form of a Repleader, Lutw. 1622, 
 REPLEGIARE, To redeem a thing detained or taken 
by another, by putting in legal ſureties. See Nele vin. 
| IQ 


REPLEVIN. 


ReyLEGIARE Dt AvER11s, A Writ brought by one 
whoſe cattle are diſtrained, or put in the pound, on any 
cauſe, by another perſon, on ſurety given to the Sherif 
to proſecute or anſwer the action at Law. F. N. B. 68: 
Reg. Orig.: Stat. 7 H. 8. c. 4. See Replevin. 


R E PI E VI N, 


P.evixa; from reęlegiare, to redeliver to the 
owner on Pledges; 1 If. 145, 6.: or, to take back the 
Pledge; 3 Comm. 13: It is ſometimes incorrectly uſed for 
the bailing a man, 8 


I. The Definition of the Term; and the general Prin. 
ciples of the Law of Replevin. | 


II. Mere particularly; for what Things a Replevin 
lies; and fer whom, 


III. Of the different Kinds of Replewins ; out of what 
| Courts they Hue; and of the Power and Duty of 
the Sheriff. 


IV. 1. Of the Pledges, and the Proceedings again}! them, 
2. Of the Pleadings and Damages. 


V. Of the Original Writ, and the IVritef Withernam, 


VI. 1. Of the Writ of ſecond Deliverance; and, 
2. the Writ De Proprietate probandi. 


VII. OF the Writ De Retorno habendo of Returns 


irrepleviſable; and in aubat Manner the Se- 


riff is to return aud execute ſuch Proceſſes, 


I. AReyLEevin is, a remedy grounded and granted on 
a Diſtreſs ; being a redeliverance of the thing diſtrained, 
to remain with the firſt poſſeſſor, on ſecurity (or pledges) 
given by him, to try the right with the diſtrainer, and to 


anſwer him in a courſe of Law.—Or, it is bringing 


the Writ called Replegiari facias, by him who has his cattle 
or goods diltrained by another, and putting in ſurety to 
the Sheriff, that, on delivery of the thing diſtrained, he 
will proſecute the action againſt the diſtrainer, Lit, Iib. 2. 
c. 12. $219: 1 Infl. 145, b. 

Replevin is a Writ, and uſually granted in caſes of diſ- 
treſs, and 7s a matter of right ; ſo that if a man grants a 
rent with c'auſe of diſtreſs, and grants further, that the 
diſtreſs taken ſhall be irrepleviſable, yet it may be 
replevied; for ſuch reſtraint is againſt the nature of a 
diſtreſs, and no private perſon can alter the common 
courſe of the Law. Co. Lit. 145, 

An Action of Replevin is founded upon, and is the re- 


gular way of conteiting the validity of, a diſtreſs : being 


a redelivery of the pledge, or thing taken in diſtreſs, to 
the owner, by the Sheriff, or his Deputy: upon the 
owner's giving ſecurity to try the right of the diſtreſs, 
and to reltore it, if the right be adjudged againſt him: 
after which, the diſtrainer may keep it, tijl tender made 
of ſufficient amends, but muſt then redeliver it to the 
owner. 3 Comm. c. 9. p. 147, cites 1 /n/?.145 : 8 Rep. 147. 
In this writ, or action, both plaintiff and defendant are 
called Actors; the one, i. e. the plaintiff, ſuing for da- 
mages; and the other, the avowant, or defendant, to have a 
return of the goods or cattle. 2 Bend. 84: Cro. Eliz. 799: 
2 Mod. 149. Therefore, either party may carry down 
the cauſe; and if the defendant give notice, and do not 
go on to trial, the Court will give coſts againſt him; - 
the 


the fam? reaſon, the defendant may bot move for judg- 
ment of nonſuit, unleſs the piajntii” has given notice of 
trial. Bull. V. P. 61. 

That the avowant (the perſon making the diſtreſs) is 

in nature of a plaintiff, appears, iſt, from his being called 
an Actor, which is a term in the Civil Law, and hgnies 
plaintiff ; 2dly, from his being entitled to have judgment 
e reterna habende, and damages, as plaintiff; 3diy, from 
this, that the plaintuF may plead in abatement of the 
avowry, conſequently ſuch avowry muſt be 19 nature of 
an action. Carib. 122: 6 Mod. 103: Ju. 148. 
- The avowant, being in nature of a plaintiſt, need not 
aver his avcwry with an Hoc paratus & werijicars, more 
than any other plaiatiff need aver his count. P/owwd, 263. 
See ef. IV. f 

Nor ſhall he have a protection caſt for him more than 
any other plaintiff. 2 1. 3 39. 

But though an avowry be in nature of an action, yet 
one tenant in common may avow for taking cattle da- 
mage-ſeaſant, Cro. Elig. 5 30. 

Keplevin is an action founded on the right, and dif- 
ferent from treſpaſs. Carth. 74: I. 148: Hob. 16: 
Cro. Eliz. 799. 

It is now held, that, as no lands can be recovered in 
this action, it cannot, with any propriety, be conſidered 
a5 areal action; though the title of lands may incidentally 
come in queltion, as it may do in an action of treſpaſs, or 
even of debt, which are actions merely perſonal. Finch 
Law 316: and fee Comb. 476: Fitzg. 109. 

Formerly, when the party diſtrained upon intended to 
diſpute the right of the diſtreſs, he had no other proceſs 
by the old Common Law, than by a Writ of Replevin, 
replegiari facigas; which iſſued out of Chancery, com- 
manding the Sheriff to deliver the diſtreſs to the owner, 
and afterwards to do juſtice, in reſpect to the matter in 
diſpute, in his own County-Court. F. X. B. 68. But, this 
being a tedious method of proceeding, the beaits, or other 
goods, were long detained from the owner, to his great 
loſs and damage. 2 It. 129. For which reaſon, the 
Statute of Marlbridge, (52 Hen. 3.) c. 21, directs, that 
(without ſuing a writ out of the Chancery) the Sheriff im: 
mediately, upon plaint to him made, thall proceed to 
replevy the goods. See poſt. III. And, for the greater 
eaſe of the parties, it is farther provided, by Fat. 1 & 2 
P. M. c. 12, that the Sheriff ſhall make at leaſt four 
Deputies in each county, ſor the ſole purpbſe of making 
Replevins, See po, III. Upon application, therefore, 
either to the Sheriff, or one of his ſaid Deputies, ſecurity 
is to be given; in purſuance of the ſtatute of Heim. 2. 

13 Ew. I. c. 2; 1K, That the party replevying will 
purſue his action againſt the diſtrainor ; for which pur. 
pole he puts in l, de projequende, or pledges to proſe- 
cute: 2dly, That if the right be determined againſt him, 
he will return the diſtreis again; for which purpoſe he is 
alſo bound to find p/-g7os de reterne habende. See put, IV. 
Beſides theſe pledges, the ſufficiency of which is diſere- 
tionary, and at the peril of the Sheriff, the az. 11 Geo. 2, 
4. 19. & 23, requires, that the officer, granting a Reple- 
vin on a diftreſs for rent, Hall take a bond with two ſure- 
tles in a ſum of double the value of the goods diſtrained, 
conditioned to proſecute the ſuit with effect and without 
delay, and for return of the goods ; which bond ſhall be 
afiipned to the avowant, or perſon making eognizance, 


on requeſt made to the officer; and, if forfeited, may be ; 


| 
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ſued in the rame of che afligree, See pot. IV. And 
certainly, as the end of all diſtrefles is only to compe! the 
party diſtrained upon, to fatizfy the debt or duty owing 
from him, this end is as well anſwered by ſuch ſufſiciert 
ſureties, as by retaining the very diſtreis, u hich might 
frequently occaſion great inconvenience to the owner ; 
and that the Law never wantonly anfiicts. The Sheri”, 
on receiving fuch ſecurity, is immediately, by his officers, 
to caule the chattels, tzken in &iireſs, to be reſtored int 
the poſſeſiion of the party diſttained upon; unleſs the 


diſtrainor claims a property in the goods fo taken. For 


if, by this method of diſtreſs, the diftrainor happers to 
come again into poſſe ſiion of his own property in goods. 
which before he had loſt, the Lax allows him to keep 
them, without any reference to the manner by which he 
thus has regained poſſeſſion; being a kind of periona! 
Remitter. See title Remitter, If, tacrefore, the diftrainor 
claims any ſuck property, the party replevying muſt ſus 
out a writ 4 proprietate probanda, in which the Sheriff is 
to prove, by an inqueſt, in whom the property, previous 
to the diſtreſs, ſubſiſted. Finch, L. 316. And if it be 
found to be in the diitraincr, the Sheriff can proceed no 
farther ; but muſt return the claim of property to the 
Court of King's Bench or Common Pleas, to be there 
farther proſecuted, if thought adviſable, and there finally 
determined. Co. Lit. 145: Finch. L. 450. 

But if no claim of property be put in, or if (upon trial) 
the Sheriff's inqueſt determines it againſt the diſtrainor; 


then the Sheriff is to replevy the goods; (making uſe of 


even force, if the diſtrainor makes reſiſtance; 2 If. 1933) 
in caſe the goods be found within his county, But if the 
diftreſs be carried out of the county, or concealed, then 
the Sheriff may return, that the goods, or beaſts, are 
eloigned ; elonzata, carried to a diſtance, to places to him 
unknown : and thereupon the party replevying ſhall have 
a writ of capias iu wwithernam; in velito, (or, more pro- 
perly, r/perito,) namic; a term which ſignifies a ſecond 
or reciprocal diſtreſs, in lieu of the firſt which was 
eloigned. It is therefore a command to the Sheriff to 
take other goods of the diſtrainor, in lieu of the diftreſs 
formerly taken, and eloigned, or withheld from the owner. 
F. N. B. 69, 73. So that here is now diſtreſs againſt 
diſtreſs; one being taken to anſwer the other, by way 
of repriſal, and as a puniſhment for the illegal behaviour 
of the original diſtrainor. For which reafon, goods taken 
in au nue cannot be replevied, till the original diſ- 
treſs is forthcoming, 3 Comm. c. . See poff. III. 

But, in common caſes, the goods are delivered back 
to the party replevying, who is then bound to bring his 
action of Replevin; which may be proſecuted in the 
County-Court, be the diſtreſs of what value it may, 
2 Inj}. 139. But either party may remove it to the ſu. 
perior Courts of King's Bench or Common Pleas, b 
writ of recordari, or fone; 2 Ia. 23; the plaintiff at 
pleaſure, the defendant upon reaſonable cauſe; F. N. B. 
69, 70: And allo, if in the courie of proceeding any 
right of freeho!d comes in queſtion, the Sheriff can pro- 
ceed no farther; fo that it is uſval to carry it up, in the 
firſt inſtance, to the Courts of W:Rtminfler- Hall, Finch, 
L. 317. Upon this action brought, and a declaration 
delivered, the diltrainer, who is now the defendant, 
makes Avorvry ; that is, he awvorvs taking the diftreſs in 
his own right, or the right of his wife ; and ſets forth 
the reaſon of it, as for rent arrere, damage done, or 
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REPLEVIN I. II. 


other cauſe: or elſe, if he juſlifies in another's right as 
his hailiff or ſervant, he is ſaid to make Cognizance: 
that is, he acknowledges the taking, but inſiſts that ſuch 
taking was legal, as he ated by the command of one 
who had a right to diſtrain : and on the truth and legal 
inerits of this avowry or cognizance the cauſe is deter- 
mined. If it be determined for the plaintiff, vi that 
the diſtreſs was wrongfully taken ; he has already got 
his goods back into his own poſſeſſion, and ſhall keep 
them, and moreover recover damages. F. N. B. 69. 
See //at. 21 H. 8. c. 19: and pot. IV. But if the de- 


{endant prevails, by the default or nonſuit of the plain- | 


tiff, then he ſhall! have a writ de retorno habende, where- 
by the goods or chattels (which were diitrained and then 
replevied) are returned again into his cuſtody ; to be 
ſold, or otherwiſe diſpoſed of, as if no Replevin had 
been made. And at the Common Law, the plaintiff 
might have brought another Replevin, and ſo 7 ul. 
tum, to the intolerable vexation of the defendant. Where- 
fore the ſtatute of Vim 2. c. 2, reſtrains the plaintiff, 
when nonſuited, from ſuing out any freſh Replevin; but 
allows him a judicial writ, iſſuing out of the original re- 
cord, and called a Writ of Second Deliverance, in order to 
have the ſame diſtreſs againdelivered to him,on giving the 
like ſecurity as before. And, if the plaintiff be a ſecond 
time nonſuit, or if the defendant has judgment upon 
verdi& or demurrer in the firſt Replevin, he ſhall have a 
Writ of Return irrepleviſable : after which, no Writ of 
Second Deliverance ſhall be allowed. 2 7». 340. But 
in caſe of a diſtreſs for rent arrere, the Writ of Second 
Deliverance is in effect taken away by Hat. 17 Car. 2. 
c. 7; which direQs that, if the plaintiff be nonſuit before 
iſſue joined, then, upon ſuggeſtion made on the record 
in nature of an avowry or cognizance ; or if judgment 
be given againſt him on demurrer, then, without any 
ſuch ſuggeſtion ; the defendant may have a writ to in- 
quire into the value of the diſtreſs by a Jury, and ſhall 
recover the amount of it in damages, if leſs than the ar- 
rear of rent; or, if more, then ſo much as ſhall be equal 
to ſuch arrear, with coſts: or, if the nonſuit be after Tae 
joined, or if a verdict be againſt the plaintiff, then the 
Jury impannelled to try the cauſe ſhall inquire concern- 
ing the ſum of the arrears, and the value of the goods, 
22 diſtrained: and thereupon the defendant ſhall have 
judgment for ſuch, or ſo much thereof, as the goods, &c. 
_ diftrained amounted unto : And if (ia any of theſe caſes) 
the diſtreſs be ir ſufſicient to anſwer the arrears diftrained 
for, the defendant may take a farther diſtreſs, or diſ- 
treſſes. See 1 Vent. 64. But otherwiſe, if, pending a 
Replevin for a former diſtreſs, a man diſtrains again for 
the ſame rent or ſervice, then the party 1s not driven to 
his adtion of Replevin, but ſhall have a writ of recap- 
tion, and recover damages for the defendant, the re · diſ- 
trainer's, contempt of the proceſs of the Law. F. N. B. 71. 
3 Cemm. c. 9. See title Recaption. | | 


II. Ir is a general rule, that the plaintiff ought to have 
the property of the goods in him at the time of the tak- 
ing: and not only a general property, which every owner 
hath, but alſo a ſpecial property, ſuch as a perſon. hath 
who hath goods pledged with him, or who hath the cat- 
tle of another to manure his lands, &c. is ſufficient to 
maintain a Replevin, and in ſuch caſes either party may 
bring a Replevin. Co. Lit, 145: Winch 26. | 

| B 


A Replevin doth not lie of things which are He ng. 
ture, as conies, hares, monkies, dogs, Oe. ; but it things, 
wild by nature, are made tame, or are reclaimed, ſo long 
as they continue in that condition, they belong to tlie 


| perſon who hath the poſſeſſion of them, and he may 


bring Keplevin; and the general rule herein ſeems to be, 
that a Replevin lies for any thing that may by Law be 


diſtrained. 2 Rad. Ahr. 430: Gods. 124. dee title Ditre/;, 


We read of Canes replegiati, hounds replevied, in a 
caſe between the abbot of Sr. A/ban's and Geoffrey Child. 
wick, 24 Hen. 3. 

Goods may be replevied by Writ, which is by the 
Common Law, or by plaint, which is by Statute Law, 
for the more ſpecdy having again their cattle aud goods, 

A Replevin lies of a leveret; for it has animum rever. 
tendi; for the ſame reaſon it hes of a ferrer; but it is 
ſaid not to lie for a maſtiff dog, though an action of treſ- 


paſs will. Br. Repl. 64: 2 Rol. Abr. 430. Sed guære? 


Replevin lies of a {warm of bees. F. N. B. 68. 

But not of trees, or timber growing ; nor of. things 
annexed to the freehold, becauſe ſuch things cannot be 
diſtrained; yet Replevin lies of certain iron belonging 
to the party's mill. F. N. B. 68. 

So Reple vin doth not lie of deeds or charters concern. 
ing lands; for they are of no value, but as they relate 
thereto. Bro. Repl. 34. 

Nor of money, or leather made into ſhoes, Moor 394: 
2 Brownl. 139. | 

If a mare in foal, a cow in calf, &c. are diſtrained, and 
they happen to bring forth their young, whilſt they are 
in the cuſtody of the diſtrainer, a Replevin lies for the 
foal, calf, Sc. Bro. Repl. 41: F. N. B. 69: 1 Sid, 82, 

Replevin lies for a ſhip ; ſo for the ſails of the ſhip. 
March 110: Raym. 232. Replevin lies not for goods 
taken beyond ſea, though brought hither. by the de- 
fendant afterwards. 1 Shaw, 91. 

He that brings Replevin muſt have an abſolute, or at 
leaſt aſpecial, property in the thing diſtrained ; and there- 
fore ſeveral men cannot join in a Replevin,, unleſs they 
be joint-tenants, or tenants in common. Executors may 
have a Replevin of a taking in vita teftatoris, So, if the 


cattle of a feme ſole be taken, and ſhe afterwards inter- 
marry, the huſband alone may have Replevin; but, if 


they join after verdict, judgment will not be arreſted, 
becauſe the Court will preſume them jointly interefied ; 
(as they may be, if a diſtreſs be taken of goods of 
which a man and woman were joint-tenants, and atter- 
wards intermarry ;) the avowry admitting the property 
to be in the manner it is laid. But. N. P. c. 4. b. 53. 
If I diſtrain another's cattle damage-teaiant, and, 
before they are impounded, he tenders me fuilicient 
amends ; now, though the original taking was lau ſul, my 
ſubſequent detainment of them, after tender of amends, is 
wrongful, and he ſhall have an action of Replevin again? 
me to recover them; in which be ſhall recover da- 
mages only for the detention, and not for the caption, 
becauſe the original taking was lawful, F. YN. L. 6g. 
See 3 Comm. c. 9. But if the tender were before the tak- 
ing, the taking is tortious : if after impounding, nei- 
ther the taking nor detaining is tortious. And after the 
avowant has had return irrepleviſable, yet if the plain- 
make ſufficient tender, he may have his action of dectrnie 


for the detainer after, Bull. N. P. 60. 
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REPLEVIN III. 


III. Rep evi may be made either by original writ 
of Replevin, at Common Law, or by plaint, under the far. 
of Marl. 52 H. 3. c. 21: Co. Lit. 145: F. N. B. 69. 

The following are the words of this ſtatute: “ That 
if the beaſts of auy perſon be taken, and wrong fully with- 
holden, the Sheriff, aſter complaint made to him thereof, 
may deliver them, without let or gainſaying of him that 
took the beaſts, if they were taken out of liberties; and 
it the beaits were taken, within any liberties, and the 
bailiff of the liberty will not deliver them, then the She- 
riff, tor default of thoſe bailiſfs, ſhould cauſe chem to be 
delivered.“ | 

The miſchiefs before this act, as has been already 
hinted, were the great delay and loſs the party was at, 
by having his bealts or goods withholden from him; as 
alſo that, when cattle were diſtrained and impounded 
within any liberty which had return of writs, the ſheriff 
was obliged to make a warrant to the bailiſt of the li- 
berty to make deliverance ; and there was another miſ- 
chief, when the diſtreſs was taken without and im- 
pounded within the liberty. To remedy which, by this 
ſtatute, the Sherif, en plaint made to him without writ, 
may, either by parol or prec-pi, command his bailiff to 
deliver the beaſts or goods, that is, to make Replevin of 
them; and by theſe words (pet querimoniam ſibi fact”) 
the Sheriff may take a plaint out of the County- Court, 
and make a Replevin preſently, which he is to enter in 
the Court; as it would be inconvenient, and againſt the 
ſcope of the ſtatute, that the owner, for whoſe benefit 
the ſtatute was made, ſhould tarry for his beaſts till the 
next County-Court, which is holden from month to 
month. And, by this act, the Sheriff may hold plea in 
the County. Court on Replevin by plaint, though the value 
be of 405. or above; and yet, in other actions, he ſhall 
only hold plea where the matter is under 40s. value. 
2 Iiſt. 139: 13 Co. 31: 1 Ke 205: Dalt. $h 430. 

Replevins by writ iſſue, properly, out of Chancery, re- 
turnable into the Courts of X. 6 and C. B. at Weftmin 
fter. F. N. B. 68: Gilb. Diſtr. & Repl. 68. and oe. V. 

Replevins by plaint are made by the Sheriff by force of 
the above-mentioned ſtatute of Marlebridge ; by which he 
directed, on complaint made to him by the party, that his 
goods or cattle are diſtrained, to command bis bailiff 
(which may be by parol or precept) to make deliver- 
ance ; and which plaint may be taken at any time, and as 
well out of, as in Court. Bro. Repl. pl. 4: Co. Lit. 145: 
2 Inf. 139. 

It becomes the Sheriff 's duty, on complaint, by paro! 
or by precept to his bailiff, to replevy the cattle, which 
precept may be given before any County Court ; but fach 
plaint is afterwards to be entered by the party wit made 
the complaint, and not by the Sheriff. 2 Com. Rep. 591. 

The action of Replevin is of two forts : 1. In the de- 
tinet ; 2. In the detznuit. Where the party has had his 
goods redelivered to him by the Sheriff, upon a writ of 
Replevin, or upon a plaiat levied before him, the action 
is in the derznut; but where the ſheriff has not made 
ſuch Replevin, but the defendant ſtill has the goods, tac 
action is in the detinet : However, of late years, no action 
has been brought in the detiner, though there is much 
curious learning in the old books concerning it. The 
advantage the plaintiff has in bringing an action of Re- 
pievin in the detznet, in preſercnce to an action of trei- 


- paſs de bonis aſportatis, is, that he ean oblige the defend- 


ant to redeliver the goods immediately, in caſe, upon 


making his avowry, they appear to be repleviſable ; but 


as, in ſuch caſes, he may more ſpeedily have them deli- 
vered to him by application to the Sheriff in the common 
way, it is of no uſe ; unleſs the diſtrainer have eloigned the 
goods, ſo that the Sheriff cannnot get at them to make 
Replevin; and in ſuch caſe the plaintiff may bring an 
action of Replevin in the detinet, and, after avowry, 
pray that the defendant may gage deliverance ; or he 
may, upon return of an elengavit to the pluries writ of 
Replevin, have a writ to the Sheriff, commanding him 
to take other beaſts, Tc. of the defendant in auithernam: 
But if the defendant, before the return of the <vzther- 

nam, appear to the writ of Replevin, and offer to plead 
non cepit, it (hall ſtay the withernam; for the defendant 
ſhall not be concluded by the return of an ent, fince 
tae Sheriff can make no other return Whg re he cannot 
find the thing to be replevied. Bull. N. P. c. 4. 

The Hundred Court, and Courts of Lords of Manors, 
may Gy preſcription hold plea in Replewin, ſo may inci- 
dentally have power to replevy goods or cattle ; but that, 
it ſeems, i be by proceſs of the Court after a plaint 
entered, but not by parol complaint out of Court. 
Cartb. 380. 

Therefore, where in treſpaſs for taking goods, Cc. the 
defendant juſtified that the place abe re, &c. was a Hun- 
dred, and time out of mind had a Court of all actions, 
Replewvins, &c. grantable in or out of Court, wirtute cujur, 
&c. The queſtion was, IV good or nor? And the rea- 
ſon of the doubt was, becaule the County-Court could 
not hold plea in Rep/evin at Common Law; but were en. 
abled by the Statute of Marlebriage, which extends not 
to the Hundred Court, which is a Court derived out of the 
County-Court ; but per Cur. clearly, Suppoling they may 
grant them in Court, yet they cannot preſcribe to grant 
them out of Court. 2 Salt. 580: 5 Med. 252: Skin, 674.: 
Carth, 380: 1 Ld. Raym. 219. 

The Sheriff is cb/iged to grant Replevins in all ſuch 
caſes as they are allowed by Law; and the officer who 
takes the goods, by virtue of a Replevin iſſuing for what 
cauſe ſoever, is not liable to an action of treſpaſs, unleſs the 
party, in whoſe poſſeſſſon the goods were, claims property. 
in them: And note; that in all caſes of miſbehaviour by 
the Sheriff, or other oficers,. in relation to Replewins, they 
are ſubject to the control of the King's ſuperior Courts, 


and punithable by attachment for ſuch miſbehaviour. 


Cart. 381, : 

And though the Sheriff may grant Replevins by plaint, 
and may proceed thereon in his County Court, yet if any 
thing touching freehold come in queltion, or ancient 
demeine be pleaded, the Sheriff can proceed no further; 
nor can any ſuch proceedings be carried on in the Hun- 
dred Court, Court. Baron, or any other Court elaĩming a 
juriſdiction herein by preſcription. 2 H. 7, 6: 4 . 
6, 20: Co. Lit. 145. 6. 

do, when the King is party, or the taking is in right of 
the Crown, in thele caſes the Sheriſt is to ſurceaſe. B,. 
Repl. pl. 3: 1 Brownl. 3. 

Where an Act of Parliament orders a diſtreſs and ſale 
of goods, TH1s 7s in nature of an Execution, and Replevin 
does unt lie; but if the Sheriff grants one, yet it is not 
ſuch a couteinpt as to grant an attachment againlt him ; 

| and. 


REPLEVIN II; IV. i. 


and Payyc?t, ſuſtlee, ſald, He remembered a caſe in the 
Exchequer, whera a diſtreſs was taten for a fee- farm 
rent due to the King, and a Replevin granted, yet, on 
debate, no attachment was granted, though it was in the 
King's caſe, Trin. 12 . 3. in C. B. Brad/haw's cafe. 
But it is now determined that, if goods be taken in execu- 


tion, (or on a conviction before Jultices,) the Sheriſf ſhall | 


not make Replevin of them; and if in ſueh caſe the 
Sheriff ſhould make Replevin, he would ſubject himſelf 
to an attachment; for goods are only repleviſable where 
they have been taken by way of diſtreſs. Ba. N. P. 
Co 4 „ 5 

The Seeg is the proviſion of, i 2 P. M. 
c. 12, already alluded to; © That the Sheriff ſhall at his 
firſt county-day, or within two manths after he receives 
the patent, depute and proclaim in the ſhipe-town four de- 
puties to make Replevins, not dwelling twelve miles diſ- 
tant from one another; on pain to forteit, for every 
month he wants ſuck deputy or deputies, „/ to be di- 
vided between the King and the proſecutor.“ 


IV. 1. Ween the Sheriff makes Replevin he ought 
to take two kinds of pledges ; plegii de proſequends, by the 
Common Law, and plegi; de retorne habende, by the ſta- 
tute of . 2. c. 23 by which it is provided, © that 
Sheriffs or Bailiffs, from thenceforth, ſhall not only re- 
ceive of the plaintiff pledges for purſuing the ſuit, before 
they make deliverance of the diſtreſs, but alſa for return 
of the beaſts, if return be awarded: and if any take 

ledges otherwiſe, he ſhall anſwer for the price of the 
| boa s, and the lord that diſtrains ſhall have his recovery 
by writ, that he ſhall reſtore to him ſo many beats or 
cattle ; and if the plaintiff be not able to reſtore, his ſu- 
perior ſhall reſtore.” | 

In the conſtruQion hereof the following points have 
been ruled, and opinions holden ; ES, 

If the Sheriff returns inlutficient pledges, he ſhall an- 
ſwer according to the ſtatute ; for infafticient pledges 
are no pledges ia Law; and ſuch pledges malt not only 
be ſufficient ja eſtate, v:z. capable to anſwer in value, 
but likewiſe ſufficient in Law, and under no incapacity ; 
therefore infants, feme coverts, perſons outlawed, Oc. 
are not to be taken as pledges, nor are perſons politic, or 
bodies corporate. Co. Lit.-145 : 2 I. 340: 10 C.. 102. 

In Replevin the Sheriff did not return any pledges, 
and after iſſue joined and found, it was moved, if they 
could be put in by the Court after verdict; and the 
Court held they might, notwithſtanding the ſtatute of 
Wim. 2, as before that ſtatute the Court might take 
-pledges on the omiſſion of the Sheriff; and a diverſity 
was taken between pledges for proſecuting, which were 
at Common Law, and pro retorne habende given by this 
ſtatute ; and the Court held, that though on default of 
tbe Sheriff he was ſubject to the action of the party, that 
yet the taking of pledges by the Court did not make 
the judgment erroneous, Noy 156, And that the omiſ- 
ſion of pledges of the firſt a is error; but the 
omiſſion of pledges de retoruo habendo does not vitiate 

the proceedings, but ſubjects the Sheriff to an action. 
Bee 1 Jon. 439 : Cro. Car. 594. And if the Sheriff omit 
to take bond, purſuant to the fat. 11 Geo, 2. c. 19, (ſee 
ante I. and 5e.) an attachment will not be granted, but 
the remedy is by action againſt him. 2 Term Rep. 617. 


— 


A Replevin by plaiat was ſued in the Sheriff's Cours 
in London, and pledges were found ar reterus habendo, , 
Ec, this plaint was removed according to their cuſtory 
into the Mayor's Court, and after into the King's Bench 
by certiorari, and there oyer of certiorari being demanded, 
the party declared in B. . On this a return was awarded, 
and on an elongat® returned, a ſcirg fFacias went againſt tho 
pledges in the Sheriff's Court of Lorchn. On demurrer, 
the queſtion was, Whether, this cafe being removed by 
certigram, the pledges in the inferior Court are dif. 
charged, or whether they remain liable to be charged by 
this ire facias , It was adjudged, that the pledpes were 
not diſcharged, $4/4,'244; 2 Show. 421, Cone, 1, 2 
3 Mod. 56. S. C. 

Ihe plaintiff declared, that he diſtrained for 77. 10, 
rent, reterved on a leafe, and that the defendant deli. 
vered the cattle without taking pledges; to which tha 
defendant pleaded, that the plaintiff in Replevin dcli- 
vered to him 3/. 10s. for pledges, which he accepted; 
and on demurrer the Court held, that pledges being to 
be found to anſwer the party, if he had good cauſe of 
avowry, and to be anſwerable for amercement to tho 
King, if nonſuited, or if it be found againſt him; tho 
taking of money for a pledge was not lawful ; and that 
although he might take money for pledges, yet he ough; 
not to accept leſs than the plaintiff 's demand ; on which 
account the Court likewiſe held the plea vicious; but 
they agreed, that if the defendant had taken but one 
pledge, (if he had been ſuflicient,) it had been well 
enough. Cre. Car. 446: 1 Jen. 378. 

A bond taken by the Sheriff, conditioned that if the 
party applying for the Replevin ſhould appear at the 
next County-Court, c. and profecute his action with 
effect, and ſhould make return of the thing replevied, if 
return ſhould be adjudged, and fave the Sheriff harm. 
lefs, Fe. is good in Law; and agreeable to the intent of 
the ſtatute of Mar{ebridge which requires pledges or ſure- 


ties, of which nature the obligors are; and this method of 


taking bond inſtead of pledges was ſaid to be of ancient 
uſage ; and that in the old books pg ſignified the ſame 
as ſureties; and that there being a proper remedy on 
ſuch bond, it differed from the caſe of taking a depoſit 
or ſum of money ; but the Court agreed, that at Com- 
mon Law this bond had been void, becauſe it had been 
to ſave the Sheriff harmleſs in making Replevin by 
plaint, which he could not have done before the ſtatute of 
Marlebridge. 1 Ld. Raym. 278: 2 Lutw. 686. 
If in Replevin in an inferior Court, the condition of 
the bond is, if he proſecute his ſuit commenced with 
eſtect in the Court of, Ce. and make return, &c. if a 
return be adjudged by Law, and it happens, that the 
plaintiff hath judgment in the Court below, which is 
afterwards reverſed on a Writ of Error in B. R; in ſuch 
caſe, unleſs the party make a return, he forfeits his 
bond ; for though he had judgment in the Court below, 
5 the words,“ if he proſecute his ſuit commenced,“ 

c, extend to the proſecution of the Writ of Error, 
which is part of the ſuit commenced in the Court below; 
and in this caſe, the taking ſuch bond was held to be 
lawful, and ſaid to be common practice. Cars, 248 : 
1 Show. 400: Fitzg, 158. 

In debt on a Replevin-bond taken by the Sheriff, con- 
ditioned that if C. B. appear at the next — 

an 
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oſecpte with effect for taking, c. and make re- 
2 F return be adjudged, and ſave harmleſs the 
Sheriff, c. then, Cc. the defendant after oyer pleaded, 
that at the next County-Court, held on ſuch a day, he 
did appear, ard proſecuted, Sc. until it was removed by 
recordari, and did ſave the Sheriff harmleſs, but doth not 
ſay, that no retorn. habend” was adjudged ; on demurrer, 
the Court inclined for the plaintiff; for the defendant 
ſhould have ſaid, that no return was adjudged at all; 
and though he proſecuted to the recordari, yet retorn. ha- 
bend) might be adjudged afterwards; and the condition 
goes to any adjudication of return. Comb. 228, 

An action was brought on a bond in Replevin to pro- 
ſecute his ſuit with effect, and alſo to make return, Oc. 
the defendant pleaded that E.G. did levy a plaint in 
Replevin in the Court before the Steward of en, 
and that afterwards, and before the ſuit was determined, 
wiz. ſuch a day, Cc. E. G. died; fer quod the ſuit 
abated; the plaintiff replied, that true it is, that E. G. 
levied ſuch a plaint againſt the deſendant, who immedi- 
ately afterwards exhibited an Egli bill in the Exche- 
quer againſt the plaintiff in that ſuit, and by injunction 
hindered the proceedings below until ſuch a day, c. on 
which E. G. died; ſo that he did not proſecute his ſuit 
with effect: On demurrer to this replication the deſend- 
ant had judgment; for, fer Helt, this was a proſecution 
with effect, becauſe there was neither a nonſuit or ver- 
dit againſt E. G. Carth. 519. ; 

In action on a Replevin-bond common bail ſhall be 
filed. 1 Salk. 09. See title Bail. | 

Under fat. em. 2, c. 2, an action lies againſt the 
Sheriff, if he omit to take pledges, or if he take thoſe 
that are infufiicient; and the party may have a /cire fa- 
cias againſt the pledges, where the ſuit is in any Court of 
Record; and though in the County-Court, We. a /crre 
facias will not lie againſt the pledges, becauſe theſe are 
not Courts of Record, and every ie /acias ought to be 
grounded on a Record, yet there the party may have a 
precept, in nature of a /cre Facias, againſt the pledges, 
1 Ld. Raym. 278: See 1 Comb. 1,2: Com. 593. 

In ſuch action againit the Sheriff, ſome evidence muſt 
be given, by the plaintiff, of the inſufficiency of the 
pledges or ſureties; but very flight evidence is ſuffi- 
cient to throw the proof on the Sheriff: for the ſureties 


are known to him; and he is to take care that they are 


ſafficient. Bull, N. P. c. 4. P. 60. 

An action on the cafe was brought againſt a Sheriff 
for taking inſufficient pledges on a Replevin ; to which 
he pleaded not guilty ; and a verdict being found againſt 
him, and judgment given thereon in the Court of C. B. 
on a Writ of Error brought in B. R.; it was objected, 
firſt, That an action on the caſe was not the proper re- 
medy ; 2diy, Suppoſing ſuch action lay, that there 
ought to have been a /cire facies, firſt ſued out againſt 
the pledges. As to the firſt, the Court held, That the 
party diſtraining has, by the ſtatute of VH. 2, an in- 
tereſt in the pledges; and if the Sheriff omits to take 
ſuch, or, which is the ſame thing, takes inſuflicient ones, 
he is aggrieved, and conſequently entitled to his action; 
2dly, That though a re facias may be brought againſt 
the pledges, yet it does not follow from thence, that an 
aQion does not lie againſt the Sheriff, without any ſuch 
previous ſcire Facies ; and ſuch /ctre facias, which is only 


to certify the inſufficiency of the pledges, is the leſs ne- 
ceſla:ry in the preſent caſe ; ſuch inſufficiency being ſet 
forth in the declaration, and found by the verdict. Mich. 
12 Geo. 2. Rouſe v. Patterſon, in B. R: 16 Vin. 4d. 


. . 

The following is the clauſe of the Hat. 11 Geo. 2. 
c. 19, alluded to ante, Div. I. 4% That officers, having 
authority to grant Replevins, ſhall, in every Replevin of a 
diſtreſs for rent, take in their own names, from the plain- 
tiff and two ſureties, a bond in double the value of the 
goods diſtrained; (ſuch value to be aſcertained by the 
oath of one or more witneſſes not intereſted, which oath 
the perſon granting ſuch Replevin is to adminiſter ;) con- 
ditioned for proſecuting the ſuit with effect, without de- 
lay, and for returning the goods, in caſe a return ſhall 
be awarded, before any deliverance be made of the diſ- 
treſs; and ſuch officer, taking ſuch bond, ſhall, at the 
requeſt and colls of the avowant, or perſon making con- 
uſance, aſſign ſuch bond to the avowant, Sc. by in- 
dorſing the ſame, and atteſting it under his hand and 
ſeal, in the preſence of two witneſſes; which may be done 
without ſtamp, provided the aſſignment be ſtamped before 


any action brought thereon ; and if the hond be forfeited, 


the avowant, Oc. may bring an action thereupon in his 
own name, and the Court may by rule give ſuch relief 
to the parties on ſuch bond, as may be agreeable to juſ- 
tice ; and ſuch rule ſhall have the effe of a defeaſance, 


2. Tur declaration in Replevin ought to be certain in 
ſetting forth the numbers and kinds of cattle diftrained ; 
becauſe, otherwiſe, the Sheriff cannot tell how to make 
deliverance, if it ſhould be neceſſary: yet an avowry 
may make that good, which would be bad on demurrer ; 
both parties agreeing what the gaautum and nature of 
the goods are. And the Sheriff may require the de- 
tcndant to ſhew him the goods; and it would be a good 
return to iay, “ that no one came, on the part of the de- 
fendant, to ſhew the goods and chattels.” Alezr 32 
Stile 71. 

The declaration ought to be not only of a taking in a 
ville or town, but alſo “ in a certain place called, Sc.; 
but if the defendant woald take advantage of this, he 
muſt demur to the declaration. Hob. 16. 

A man may count of ſeveral takings, part at one day 
and place, and part at another; and if the plaintiff allege 
two places, and the defendant anſwer only one, 7. e. if 
the plea begin only as an anſwer to part, and be in truth 
but an anſwer to part, it is a diſcontinuance; and the 
plaintiff muit not demur, but mult take his judgment for 
that by ib dicit; for if he demur or plead over, the 
whole action is diſcontinued. But if a plea begin with 
an anſwer to the whole, but is in truth only an anſwer to 
part, the whole plea is nought, and the plaintiff may de- 
mur. F. N. B. 68: Salk. 176. Where the defendant 
avows at a different place, in order to have a return, he 
mutt traverſe the place in the Count, becauſe his avowry 
1s inconſiſtent with it; but where he does not infiſt upon 
a return, he may plead oz cepit, and prove the taking to 
be at another place, for the place is material. Stra. 507. 
This is to be underſtood where the defendant never had 


the cattle in the place laid in the declaration at all; 


tor if, on the plea of an cepit, the plaintiff prove that the 
defendant had the cattle in the place laid in the decla- 
ration, he will have a verdict; and if the fact be, that the 

- defendant 
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delendant took the cattle in arother place, and only had 


them in the place mentioned in the declaration, in the 
Way to the pound, he ought to plead that matter ſpeci- 
cially. Bull. N. P. c. 4. P. 54. 


* 5 » . . . . 9 
The general iſſue in Replevin is ven cebit; upon which 


propetty cannot he given in evidence, tor that ought to 
be pleaded; and if he plead property in himſelf, he may 
either plead it in bar, or in abatement ; but if he pleads 
it iu a ſtrauger, it ought ſtrictly to be pleaded in 
abatemcut ; though it may likewiſe be pleaded in bar. 
2 Fent. 249: 1 Salk. 5: Co. Lit, 145: 2 Lev. gz. 
If the defendaat plead property, whether it be in him- 
ſelf or a ſtranger, he ſtiall have a return without making 
an avowry for it ; but where the plea in abatement is of 
a collateral matter, ſuch as cefie in alis leca, he mult 


| make an avowry in order to have a return; for he mutt - 


ſbew a right to the property, or at leaſt to the poſſeſſion, 
to have a return; but the plaintiff ought not to traverſe 
the matter of the conuſance; and if ne do, and demvr- 
rer be joined upon it, it is a diſcontinuance, and the de- 
fendant will have judgment. Sal 94 : Bull. N. P. 54. 
The defendant may either avow the taking, or juſtify 
it; if he avow, it muſt be upon a right ſubſiſling, 
ſuch as rent-arrear, Cc. and then he entitles himſelf to 
a return; but where, by matter ſubſequent, he is not to 
have the thing for which the diſtreſs was taken, there he 
will not be entitled to a return, and therefore cannot avow, 
but mutt juſtify ; as, if a lord diſtrain for homage, and 
afterwards the tenant die, and then his executor bring 


Replevin. But a man may diſtrain for one thing, and 


avow for another. 3 Co. 26, 4: Bull. N. P. 54, 55 
By Hat. 11 Ges. 2. c. 19. 22, any perſon diſtrain- 
ing for rent, relief, heriot, or other ſervice, may in Re- 


plevin avow or make cognizance generally, without ſet- 


ting out a title. 

If a defendant make cognizance as bailiff to J. S. the 
plaintiff may traverſe his being bailiff, for this is dif- 
ferent from treſpaſs guare clauſum fregit ; for there, if the 
defendant juſtify an entry by command, or as bailiff to 
one in whom he alleges the freehold to be, the plaintiff 
ſhall not traverſe the command, becauſe it would admit 
the truth of the reſt of the plea, <//z. that the freehold 
was in F. S. which would be ſufficient to bar his action. 
But in treſpaſs de b:nis ajportatis, e. g. for taking the 
plaintiff's ſheep, if the defendant juſtify the taking them, 
damage-feaſant, as ſervant to J. S. the plaintiff may 
traverſe the command or authority; for though F. S. 
had a right to take the cattle, yet a ſtranger, who had 
no authority from him, would be liable. And there is a 
great difference between a juſtification in treſpaſs, and 
an avowry in Replevin, in another reſpect, e. g. for an 
amerciament in a Court Leet; in the juſtification it is 
neceſſary for the defendant to ſet forth a warrant or pre- 
cept, Ec. but not to aver the matter of the preſentment, 
becauſe his plea is only in excuſe ; but in avowry he 
ought to aver, in fact, that the plaintiff Committed the 
crime for which he is amerced ; becauſe he is an aQor, 
and is to recover, which muſt be upon the merits. Ball. 
VN. P. 55: cites 1 Salt. 107. | 

If an avowry be made for rent, and it appear by the 
defendant's own ſhewing, that part of it 1s not yet due, 
yet the avowry will be good for the refidue. In ſuch 


gaſe the avowant malt abate his avowry, guead the rent 


IV. 2; V. 


not due, and take judgment for the reſt; but if it appes: 
that he has title only to two undivided parts of the feni, 
the avowry ſhall abate. 1 Saund. 285: Mor 281 : Sal, 
580, So, if the avowry be for part ct a quarter or halt 
year's rent, he mult ſhew how the reſt is ſati-hed, or ic 
will be bad. Hardw. 84: Comb. 346: 1 Saund. 191, 
In avowry for rent, and a zomine perez together, without 
alleging any demand of rent, the avowry is good {: 
the rent, though it will be ill for the penalty. 1 Sauyrg. 
280: Hob. 133. Avowry for rent due at a latter day, 
is no bar to avowry for rent due at a former day: bu 
an acquittal under ſeal is; if not under ſeal, contrary 
proof will be admitted. Ball. N. P. 56. See further, 
this Dictionary, titles Avoseiy; Rent ; Diftre/5. 

By fat.21 H. 8. c. 19, If the avowry, cognizance, cr 
juſtification be found for the defendant, or the plainti# 
be nonſuited, the defendant ſhall recover ſuch damages 
and coſts as the plaintiif would have had it he had reco- 
vered. But this act mentions only perfons avowing cr 
making cogrizance for rent-ſcrvice, culloms, lervices, 
damage-fealant, or for other rent or rents; ſo that it 
does not extend to an avowry for a nie pn, or for 
an eſtray; and therefore, if in ſuch caſe damages ard 
colts were given, the judgment would be revericd. 
1 Jen. 135; and fee Bull. N. P. 57. 

The avowant or defendant in Replevin, though not 
within the words, is plainly within the meaning of the 
Nat. 4 Ann. c. 16; (by which a plaintiff in reple vin, which 
to certain purpoſes an avowant is, may plead as many 
pleas as he may think neceſſary:) And accordingly, where 
ſome iſſues in Replevin are found for the plaintiff, which 
entitle him to judgment, and ſome for the defendant, 
the latter muſt be allowed the coſts of the iſſues found 
for him, out of the general coſts of the verdict; unleſs 
the Judge certify, that the plaintiff had a probable cauſe 
for pleading the matters on which thoſe iſſues are joined, 
a Redo 235. 

If iſſue be joined on the property, the defendant may 
give in evidence the plaintiff's having the cattle, in miti- 
gation of damages. Godv. 98. If the plaintiff plead ien: 
arrere in bar to an avowry tor rent, he cannot, upon ſuch 
iſſue, give in evidence xon-terure. Bull. N. P. 59. In an 
avowry for rent, the plaintiff may plead a tender and re- 
fuſal, without bringing the money into Court; becauſe, 
if the diſtreſs were not rightfully taken, the defendant 
muſt anſwer the plaintiff his damages. Ball. N. P. bo. 


V. Tur original writ of Replevin iſſues out of Chan. 
cery, and neither it nor the alias Replevin are return- 
able, but are only in nature of a zu/t:cizs, to empower the 
Sheriff to hold plea in his County-Court, when a day is 
viven the parties ; but the plurics Replevin is always 
with this clauſe, wel cauſam nobis /ignifices, ard it is a re- 
turaable proceſs. F. N. B. 69, 70: Det. Pl. 313, 314: 
2 Inft. 139: Salk. 410. It is uſual to take out the alias 
and plaries at the fame time. Dalt. Sb. 273. 

A juries Replevin returned in M:chaelmas Term, the 
defendaat claimed property, and nothing was afterwards 
doae, nor any appearance nor continuance till Eafter Term 
following, at which term they appeared and pleaded, and 


judgment was thereupon given; though no continuance 


was between Michaeimas and Enfter, yet this was not any 
diſcontiuance, becauſe there is not any continuance till 
| appearance; 
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appearance ; for the parties have not any expreſs day in 


Court, and where there is not any continuance, there 
cannot be any diſcontinuance. 1 R Ar. 485. 

The pluries Replevin ſuperſedes che proceedings of the 
Cheriff, and the proceedings are on that, and not on 
the plaint, as they are when that is removed by recordari; 
and though there is no ſummons in the writ, yet it gives 
a good day to the deterdant to appear; and if he does 
not appear, then a pore iſſues, and then a capras. 1 Ld, 
Raym, 617. EI f 

Capias and proceſs of outlawry lies in Replevin; for 
when on the luries replegiari fac. the Sheriff returns ave- 
ria elongata, then a capias in withernam iſſues; and on 


that being returned ulla bona, a capias iſſues; and ſo to 


ontlawry. Catias and proceſs of outiavry in Replevin 
were given by „lat. 25 E. 3. fl. . c. 17: 6 Mad. 84. 

if on the glaries Replevin the Sheriff return, that the 
cattle are eloigned to places unkaown, Sc. fo that he 
cannot deliver them to plaintiff, then ſhall iſſue a <v:rher- 
zan, directed to the Sheriff, commanding him to take the 
cattle or goods of the defendant, and deta'n them till the 
cattle or goods diſtrained are reſtored to the plaintiff; and 
if, on the firſt av7thernam, a nihil be returned, there an 
alias and pluries Replevin iſſue ; and fo to a capias and 
exigent. F. N. B. 73. 

The writ of avizhernam ought to rehearſe the cauſe 
which the Sheriff returns, for which he cannot replevy 
the cattle or goods; ſo that it does not lie on a bare ſug- 


geſtion, that the beaſts are eloigned, Sc. F. N. B. 6g, 


73. See ante III. 

If on the <uithernam the cattle are reſtored to the party 
who eloigned them, yet he ſhall pay a fine for his con- 
tempt. 2 Leon. 174. | 

Cattle taken in 2vithernarm may be worked, or, if cows, 
may be milked ; for the party has them in lieu of his 
own, 1 Leon. 220: Dyer 280. 

And as the party is to have the uſe of the cattle, he is 
not to have 1 Gabon made him for the expences he 
has been at in maintaining them. Ower 46 : Cro. Elix. 
162: 3 Leon. 235. 

Scire facias againſt an executor, reciting, that where 
Replevin was brought againſt his teſtator for a cow, and 
judgment againſt him de retorno habende, which was not 
executed, that he ſhould ſhew cauſe why he ſhould not, 
have execution. The executor pleads plene adminiftra- 
vit, upon which the plaintiff demurred ; and #/yla, Jultice, 
ſaid, that upon the judgment the cow is in the cuſtody or 
the Law, therefore he ought to have execution ; but the 
doubt is, becauſe the Replevin 1s determined by the 
death of the party; yet (by him and Rainsford, being 
only in Court) the plaintiff ſhall have execution, for 
the defendant cannot be prejudiced; for if the Sheriff 
return averia elongata, he ſhall not have a withernam, 
but of the goods of the teſtator ; or, if there are no goods 
of the teſtator, the Sheriff can take nothing, but ſhall re- 
turn ulla bona, and then the plaintiff hath his ordinary 
way to charge the defendant, it he hath made a deva/ta- 
vit; and it was adjudged for the plaintiff, Paſch. 20 C. 2. 
in B. R. Sucklin v. Green. 

V. ſues a Replevin, B. removes it by recordari into 
the King's Bench, the plaintiff does not declare, and on 
that a return awarded to H. upon which the Sheriff re- 


turns averia elongata, and then a withernam was awarded | 


and executed ; and now the plaintiff comes and prays he 
may be admitted te declare, and prays a deliverance of 
Vo. II. b 


the withernam ; and it was teſtified by the clerks, that on 


the plaintiff's ſubmiſſion to a fine for not declaring, and 


| 
| 


| 
| 


that being impoſed on him by the Judges, he ſhall have 
deliverance of the avithernam ; and a fine of 35. 4d. being 
accordingly impoled on the plaintiff, he then declared, and 


had deliverance. Ny 50. The courſe of B. N. is contrary. 


to that of C. B. 

It, on an engata returned, the Sheriff's cattle are 
taken in at nam, yet on the defendant's appearance, 
and pleading on cepit, on claiming property, the defend- 
ant {hall nave his cautle again; and if they are eloigned, a 
wWitherram againſt the plaintiff; for if the property or 
taking be in queſtion, there is no reaſon that the plaintiff 
ſhould have the defendant's cauie, 1 Ld. Raym. 614. 

The abithernam is but meſre procets, and cannot be 
on exrcution, becauie it is granted before judgment. 
1 £2. Raym. 614: and ſee Comb. 201: Salk. 382. 


VI. Tux Wiit of Second Deliverance is a judicial Writ 
depending upon the hr{t original, and is given by far. 
Meſim 2.13 E. i. c. 2; which recites, that, after the re- 
turn is awatded, the party di'trained does replevy again, 
and ſo the judgments given in the King's Courts take 
no effect; wherefore it enacts, that when return is 


awarded to the diſtrainer, the Sheriff ſhall be com 


manded by a judicial Writ to make return, in which it 
ſhall be exprefi-d that the Sherit? ſliall not deliver them 
without writ making mention of the judgment: And it 
further enacts, that if the party make default agan, or, 
for any other cauſe, return of the diſtreſs be awarded, 
being now twice replevied, the diſtreſs ſhall remain irre- 
pleviſable. See ante I. 

If a defendant in Replevin has return awarded on non- 
ſuir of a plaintiff, on which he ſues a writ de retorno ha- 
bendo, upon which Writ the Sheriff returns averia elongata 
per querentem, and on this a awithernam is awarved, and on 
the ww:/hernam the defendant has ror catalla to him de- 
livered of the goods of the plaintiff, and thereupon the 
plaintiff ſues a Second Deliverance ; he ſhall ſue it for the 
firſt diſtreſs taken, not for the Qvithernam ; and this by 


the nature and form of the Writ of Second Deliverance, 


2 Rol. Abr. 435. 

If a retorno habendo be awarded to the Sheriff after a 
Writ of Second Deliverance prayed by plaintiff, this is a 
ſuperſedeas to the retorno habendo, and cloſes the Sheriff's 
hand from making any returs thereto; and if the Sheriff 
will not execute the Writ of Second Deliverance, the 
party has his remedy againſt him. Dyer 41: Dale. S 275. 

The ſtatute of /m. 2, gives the Writ of Second 
Deliverance out of the ſame Court where the firſt Re- 
plevin was granted, and a man cannot have it elſe. 
where; for if he may, then he ſhall vary from the place 
limited as to this by the ſtatute, Plowd. 206. 

In Replevin a defendant avowed, that the plaintiff being 
nonſuited brought a Writ of Second Deliverance, where. 
upon it was moved to ftay the Writ of Inquiry of Da- 
mages; And per Curiam, this is a /uper/edeas to the retorne 
babendo, but not to the Writ of Inquiry of Damages; 
for theie Damages are not for the thing avowed for, but 
are given by „at. 21 H. 8. c. 19, as a compenſation 
for the expence and trouble the avowant has been at. 
1 Salk. gg. See Palm. 403: Latch, 72. 

Error of judgment in C. B. in a Second Deliverance ; 
on demurrer in pleading, the error aſſigned was, becauſe 
there was not any Writ of —_ Deliverance certified; 
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and in nullo eſt erratum being pleaded, it was moved not 


to be material, becauſe it is awarded on the roll, and the 


parties had appeared and pleaded to 1c; but it was ad- 
judged il, and reverſed for that cauſe; for there ought 
to be a writ, and if it vary from th: declaration in the 
Replevin, it ſhall be abated. Co. Fac. 424. 

No Second Deliverance lies after a judgment on a 
demurrer, or after verdict, or con feſſion of the avowry ; 
but, in all theſe caſes, the judgmeat maſt be entered with 
a return irrepleviſable; but on a noutuit, either before 
or after evidence, a Second Deliverance will lie, becauſe 
there is no determination of the matter, and there a Writ 
of Second Deliverancelies to bring the matter in queſtion ; 
but, in the caſe of demurrer and verdi, the matter is 

determined by ->nfeflion of the party. 2 Lill. Reg. 457. 

If the plaintitr's Writ abates, he may have a new 
V/rit, and is not put to his Writ of Second Deliverance, 
Com, 122. 

If the plaintiff in Replevin be nonſuited for want of 
delivering a declaration, if it happened through fickneſs 
of the perſon employed to proſecute, the Court will or- 
der the defendant to accept a declaration on payment of 
colts ; otherwiſe plaintiff would be remedileſs, the Writ 
of Second Deliverance being taken away by ar. 17 C. 2. 
c. 7, in caſe of diſtreſſes tor rent arrear, See arte J. 

If the perſon taking the goods claims property, the 
Sheriff cannot make Replevin of them; for property 
mult be tried by Writ, and in this caſe the plaintiff may 
have the Writ de proprietate proband to the Sheritt ; and 
if it be found for the plaintiff, then the Sheriff is to make 
Replevin ; if for the defendant, then he 1s to proceed no 
further; but as this is but an inqueſt of office, though 
the property be found in the detendant, yet the plain- 
tiff is not concluded, for he may fill have his action of 
Replevin, or of treſpaſs: But if in an action of Replevin 
the defendant plead property, and it be found for him, the 
plaintiff is concluded: And if the Sheriff return the claim 


of property, yet ſhall it proceed in C. B. where the 


property ſhall be put in iſſue, and finally tried. Co. Litt. 
145, 6: F. N. B. 77: Dyer 173: Com. 592: Bull. N. P. 

None but he who is party to che Replevin ſhall have 
the Writ de proprietate prebands ; ſo that if on a Replevin 
the beaſts of a ſtranger are delivered to the plaintiff, ſuch 
ſtranger, being no party to the Replevin, ſhall not have 
this Writ. 14 Hen. 4. 25 : 2 Roll. Abr. 431. 

The Sheriff is to return the claim of property on the 
pluries, before which time the Writ de proprietate pro- 
banda dees not iſſue, for it recites tae plaries. Reg. 83: 
Com. 598+ | 

The Writ de proprietate probandd is an inqueſt of office, 
and the Sheriff is to give notice to the parties of the 
time and place of executing it. Dalt. Sb 274. 

If the defendant claims property in Replevin, the plain- 
tiff may have the Writ de preprierate probarda without 
continuance of the Replevin, though it be two or three 
years after ; becauſe, by claim of property, the firſt ſuit is 
. eletermined. Moor 403. | 

if the plaintiff has property, and omits to claim it be- 
fore the Sheriff, he may notwithitanding plead property in 
himſelf or in a {tranger, either in abatement or in bar ; 
though it was formerly held, that property in a {tranger 
could only be pleaded in abatement. Cro. Ez. 475 : 
Winch. 26: 1 Show. 402: Salk. 594: 6 Mod. 81. 

In Repievin the defendant in his avowry pleads, that 


| the beaits taken belong to a third perſon, and not to the | 


da 


plaintiff, therefore prays a return; to which the plain. 
uff demurs ; for on the avowant's own ſhewing he ougbt 
not to have return, having admitted the property of the 


. beaſts to be in another; but judgment was given for the 


defendant ; for the prior poſſeſlion was in him, and he 
hath a right againſt all others but the right owner, and 
the plaintiff by his demurrer hath admitted, that he hath 
no property in them. Comb. 477: See 6 Mod. 68, 139: 
2 Med, 242. 


VII. Tur retorno habendo is a judicial Writ, which 
lies for him who has avowed the diſtreſs, and proved the 
ſame to be lau fully taken; or where, on removal of ths 
plaint into the Courts above, the plaintiff, whoſe cuttle 
were replevied, makes default, or does not declare or 
proſecute his action; and thereby becomes non{uiced, 


Oc. and by this Writ the Sheriff is commanded to make 


a return of the cattle to the defeniant in the Replevin, 
5 Hen. 6. 40: Dyer 280: Co Litt. 145. See ante l. 


A bailiff who makes conuſance may have judgment of 


a return, and conſequently a Writ ae retorno hal endo 
grounded on ſuch judgment. Co. Ent cg. 


If a defendant hath a return awarded him, and he + 


ſueth a writ de re:orno habende, and the Sheriff return on 
the plurier, quod averia elongaia ſunt, &c. he ſhall have 
a ſeire facias againſt the pledges, c. according to the 
itatute of Nehm. 2; and if they have nothing, then tliey 
ſhall have a <vithernam againſt the plaintiff, of the plain. 
tiff's own cattle, F. N. B. 172. 

Since the „at. 17 Car. 2. c. 7, (ſee ante I,) it has 
been the cuftom, as it was before, to enter judgment for 
a retorno habendo: but, notwithſtanding, the defendant 
may enter a ſuggeſtion on that ſtatute, aud a Writ of 
Second Deliverance will be no /iper/edeas to fuch Writ, 


The whole fact is to be proved, and may be litigated in 


the Writ of Inquiry, directed by that ſtatute. Bal. 
N. P. 58. And it the Jury, impannelled to try a cauſe in 
Replevin, omit to inquire the value of the rent arrear, 
or of the diſtreſs, according to the directions of the ſaid 
ſtatute, it cannot be ſupplied by a Writ of Inquiry, be- 
cauſe the ſtatute confines the inquiry to the Jury impan- 
nelled in the cauſe. Therefore, in ſuch caſe, the de/end- 
ant muſt take judgment de retorno habende at Common 
Law: but it is not the ſame upon „at. 21 H. 8. c. 19; 
(ſee ante IV. 2 ;) nor upon fat, 43 Elix. c. 2, if the de- 
tendant avow as overſeer for a diſtreis for a poor's rate; 
becauſe, if the Jury had inquired, it had been as an in- 
queſt, on which no attaint would have lain, and the ſta- 
tute does, not tie it up to the ſame Jury. And if the plaintif, 
being nonſuited, bring a Writ of Second Del/zwerance,though 
it will be a per /edeas to the Writ de retorno babendo, yet it 
will be none to the Writ of Inquiry. Ball. N. P. 58. 
Return irrepleviſable is a judicial Writ, directed to the 
Sheriff, for the final reſtitution or return of cattle up juſtly 
taken by another, and fo found by verdict, or after a non- 
ſait in a Second Deliverance, 2 Rall. Abr. 434. 

If the plea be to the writ, or any other plea be tried 
by verdict, or judged on demurter, return irteple vfl. 
able mall be awarded, and no new Replevin ſhall be 
granted, nor any Second Deliverance by the fat, HY. 2, 
but only on nonſuit. 2 1%. 340: Dyer 280. See J. V. 
If, on iſſue joined in Replevin, the plaintiff docs not 
appear on the trial, being called for that purpoſe, yet 
return irrepleviſable ſhall not be awarded, as in caſe of a 
verdict's being given, but the party may have a Writ 
| of 
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of Second Deliverance, as well as if it had been a non- 
{uit before declaration, or appearance. 3 Leon. 49. Sec 
ante VI. | | 

1t a man has return irrepleviſable, and a beaſt die in 

the pound, he may diſtraia anew ; fo, if the beaſt die 
before judgment. Hob. 61, 
if return irrepleviſable be awarded, the owner of the 
cattle may offer the arrears ; and if the defendant re- 
{aſes to deliver the diſtreſs, the plaintiff may have his 
action of detiaue, becaule the diſtreſs is only in nature 
of a pledge. 1 Ld. Rn. 720. 

by the ſtatute of Zen: 1. 3 E. 1. c. 17, If the party 
who diffrains, conveys the diitreſs into any hoale, park, 
caule, or other place of ſtrength, and refuſes to ſuffer 
nem to be replevied, the Sheriff may take the pre co- 
1miralis, and, on requeſt and refuſal, break open ſuch 
hnaſe, caſtle, Oc. and make deliverance ; and this was a 
neceſlary law fo ſoon aſter the irregular time of Hen. III. 
2 Int. 193: 5 Co. 93: Dalt. Sh. 373. 

It the Sheriff returns, that the beaſts are incloſed in a 
park among ſavages; or incloſed in a caſtle, Sc. he ſhall 
be amerced, and another Writ of Replevin fhall be 
awarded; for he ought to have taken the pre com. for 
this was a denial, F. N. B. 257. 

Tf the Sheriff return, quod mandavi Lallivo libertatis, 
Kc. gui nullum dedit mihi reſponſum, or that the bailiff 
will not make deliverance ot the cattle, theſe are not 
good returns; for by ſtatute of Vm. 1, the Sheriff, on 
ſuch return made to him by the bailiff, ought preſently 
to enter into the franchiſe, and make deliverance of the 
cattle taken. F. N. B. 157. 

If a man ſue a Replevin in the County-Court without 
writ, and the bailiff return to the Sheriff, that he cannot 
have view of the cattle to deliver them, the Sheriff, by 
inqueſt of office, ought to inquire into the truth thereof; 
and if it be found by a Jury, that the cattle are eloigned, 
Sc. the Sheriff in the County-Court may award a w- 
!herzam to take the defendant's catile ; and if the She- 
riff will not award a <vi7hernam, then the plaintiff may 
have a Writ out of Chancery, directed to the Sheriff, re- 
hearſing the whole matter, commanding him to award a 
withernam, &C.z, and he may have an alias, and after a 
pluries, and an attachment againſt the Sheriff, if he will 
not execute the King's command. F. N. B. 158. 

If the Sheriff return, gu averia elongata ad locum in- 
cognitum, this is a good return, and the party muſt pur- 
ſue his writ of ae ernam; but if the Sheriff return at e- 
ria elongata ad locum tncognitum infra comitatum meum, 
he ſhall be amerced, for the Law intends that he may 
have notice in his county. Bro. Retur. de Br. pl. 100. 

If in Replevin the Sheriff return, quod averia mortua 
ant, that is a good return. Bro. Retur. de Br. pl. 125. 

If the Sheriff be thewn a ſtranger's goods, and he 
takes them, an action of treſpaſs lies againſt him, for 
otherwiſe he could have no remedy ; fer being a ſtranger 
he cannot have the Writ de proprietate probandd, and were 
he not entitled to this remedy, it would be in the power 
of the Sheriff to ſtrip a man's houſe of all his goods; 
but Aeilway ſeems to hold, that the action lies more pro- 
perly againſt the perſon who ſhews the goods, 2 Roll. 
Abr. 552: Com. 596, | | 

The Sheriff comes to make Replevin of beaits im- 
peunded in another man's foil; if the place be incloſed, 
and has a gate open to the incloſure, he cannot break 
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the incloſure, and enter thereby, when he may enter by 
the open gate; but it the owner binders him fo that he 
cannot go by the open gate for fear of death, he may 
break the incloſure, and eater there. 20 Her, 6. 28: 


2 Roll, Abr. 532. 


The Sheriff is to return, that the cattle are eloigned, 
or that no perion came to ſhrew, Sc. or a delivery; but 
he cannot return, that the defendant nor cep7t the caille, 


becauſe it is ſuppoſed in the Writ, ard it the ground of 


it, which the Sheriff cannot fallify. 1 Ld. Raym. 613. 
i Lutw. 581. 7 

For further information on this ſubject, ſee Fir. Ar. 
title Ref levin 

REPLEVISH, To let one to mainprife on ſurety. 
Slat. 3 Ed. 1. c. 11. 

REPLICAIION, Replicatio.] An exception or an- 
ſwer made by a plaiutiff to a detendant's plea, And it 
is alſo that which the complainant replies to the defend. 
ant's anſwer in Chancery, &c. V. Symb. par. 2. See 
title Pleading I. 2: and as to Replications in criminal 
caſes, fee Pleading II. 

The Replication is to contain certainty, and not vary 
from the declaration, but muſt purſue and maintain the 
cauſe of the plaintiff's action; otherwiſe it will be a de- 
parture in pleading, and going to another matter. Co. 
Litt. 304. Though as a faulty bar may be made good 
by the Replication; ſo ſometimes a Replication is made 
good by a rejoinder ; but if it wants ſubſtance, a re- 
joinder can never help it. 2 Lill. Abr. 462. A Repli- 
cation being entire, and ill in part, is ill in the whole: 
but if there be three Replications, and one 1s ſuperfluous, 
and the other two ſufficient, and the defendant demurs 
generally, the plaintiff may have judgment on thoſe 
which are ſufficient. 1 Saund. 338: 2 Saund. 17. 

Where the defendant pleads in bar, and the plaintiff 
replies inſufficiently ; if the defendant demurs ſpecially 
on the Replication, and the bar is inſufficient, if the ac- 
tion be of ſuch a nature that a title is ſet forth in the 
declaration, or count, as in a formed, &c, judgment 
may be given for the plaintiff on the inſufkcient bar of the 
defendant : and where the titie doth not appear till ſec 
forth in the Replication, and that is inſufficient, there 
judgment ſhall be had for the defendant for the ill Re- 
plication. Goab. 138: 1 Leon. 75. 

A Replication concludes either with hoc paratus eft weri- 


Acare, cr to the country. In action on a bond to pay all ſums 


expended about certain buſineſs, &c, on the defend- 
ant's pleading he paid all; the plaintiff replies that he had 
not, et hoc paratus, & c. Upon a demurrer it was held, that 
the plaintiff ought to have concluded to the country; 
becauſe there is an aflirmative and negative, and if he 


might be admitted to aver his Replication thus, there 


would be no end in pleading. Raym, 98. 

But where new matter is offered in a Replication, the 
plainuff ſhouid aver his plea, fo as to give the defendant 
an opportunity to rejoin. 4 27:4. 285 Lueg os. 

REPORT, from Lat. repertare.} A public relation, 
or bringing again to memory, of cies judicially ad- 
judged in Coutts of Juſtice, with the reaſons as delivered 
by the Judges. Co. Litt. 293. See title Law Books. 

There are likewiſe Reports, when the Court of Chan. 
cery, or other Court, refer the ſtating ſome caſe, ſettling 
ſome account, Sc. to a Matter of Chancery, or other 
referee, his certificate therein is called a Report, This 
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Report may be excepted to, diſproved, or over- ruled; 
or otherwiſe it is confirmed and made abſolute, by order 
of the Court. See 3 Comm. 453. 

A Matter in Chancery, having an order of reference, 


is to iſſue his ſummons tor the parties to attend him at a 


certain time and place; when and where they may come 
with their counſel, clerk, or ſolicitor, to defend them- 
ſelves, and maintain, or object againſt, his Report, or 
certificate, Sc. And Maſters are to draw their Re- 
ports briefly and as ſuccinQly as may be, preſerving the 
matter clearly for the judgment of the Court; without 
recital of the ſeveral points of the order of reference, or 
the debates of Counſel before them; unleſs in caſes 
doubtful, when they may ſhortly repreſent the reaſons 
which induce them to what they do. 

None ſhall take any money for Report of an order, or 
cauſe, referred to them by any Judges, on pain of 100/. 
Sc. ſo as not to prohibit the clerk from taking 124. for 
the firſt, and 2d. for every other ſheet. Stat. 1 Zac. 1. 
c. 10.—But by Hat. 13 Car. 2. fl. 1. c. 12, Maſters in 
Chancery, may take for every Report, or certificate, 
made on an order on hearing of a cauſe, 20s. And for 
any other Report, &c. made on petition or motion, 10s, 
And their clerks ſhall have 5s, for writing every Report. 
See further, title Reference. 


A Report by a Maſter in Chancery, is as a judg- 


ment of the Court. 1 P. Wins. 653. 

By a ſtanding order of fhe Court of Chancery, made 
by the Lords Commiſiioners, in the 4 V. & M. it was 
directed, that all Reports ſhould be filed within four days 
after the making, otherwiſe no decree or proceedings 


to be had thereupon; but the Regiſter reporting, that it 


was ſufficient if the Report were filed before any pro- 
ceedings had thereupon, though not done within four 
days after making, Ld. C. J. King, agreed thereto. 
And the Court took it to be well enough; though, in 
this caſe, the motion to confirm the Report, ns cauſa, 


Was made the ſame day that the Report was filed. 


2 P. Wis. 517. | 8 
It is not uſual to confirm Reports of Receiver's ac- 
counts, per Maſter of the Rolls. 2 P. Vm. 661. 


REPOSITION or Taz FOREST, Repofitio Fe. 


reſts, i. e. a reputting to.] A Statute, whereby certain 
Foreſt- grounds, being made purlieu, on view, were, by a 
ſecond view, put to the Foreſt again. Manw. par. 1. 

- REPOSITORIUM, Lat.] A ſtorehouſe or place 


herein things are kept; a warehouſe. Cre. Car. 555. 


REPRESENTATION, Repreſentatio.] The perſon- 
ating another: There is an heir by Repreſentation, where 
a father dies in the life of the grandfather, leaving a ſon, 
who ſhall inherit his grandfather's eſtate, before the fa- 
ther's brother, &c. Bro. Abr. 303. Alſo, executors re- 
preſent the perſon of the teſtator, to receive money and 
aſſets. Co. Liit. zog. See titles Heir; Executor. 

REPRIEVE, from the Fr. Repris.] The taking back 
or ſuſpending a priſoner from the execution and pro- 
ceediug of Law for that time. Terms de Ley. See title 
Executicn of Criminals, 

REPRISAL, Repriſale; Repriſaulia.] The taking one 
thing in ſatisfaction for another, derived from the Fr, 
Reprije; and is all one in the Common and Civil Law, 

Repriſals are ordinary and extraordinary; ordinary 


Reprilals are to arreſt and take the goods of merchant- - 
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ſtrangers within the realm; and the other is for ſatiſ. 


faction out of the realm, and is under the Great Seca), 


Oc. Lex Mercat. 120. 


If any perſon be killed, wounded, ſpoiled, or any ways 
damaged in a hoſtile manner, in the territories of an 
Potentate, to whom letters of requeſt are tranſmitted, 
and no ſatis faction be made, there is no neceſſity to re. 


ſort to the ordinary proſecution, but Letters of Repriſal 


iſſue forth ; and the Prince againſt whom the ſame are 
iſſued is obliged to make ſatisfattion out of the eftates 
of the perſons committing the injuries; and in caſe of a 
deficiency there, it will thea be adjudged a common 
debt on his country. But where misfortunes happen to 
perſons, or their goods, refiding in a foreign country in 
time of war, Repriſals are not to be granted: 1n this 
caſe they muſt be contented to ſit down under the loſs, 
for they are at their liberty to relinquiſh the place on the 
approach of the enemy, when they foreſee the country is 
ſubject to ſpoil: and if they continue, they mult partake 
of the common calamity. Lex Mercat. 

Repritals may be granted on illegal proſecutions 


abroad; where wrong judgment is given in matters not 


doubtful, which might have been redreſſed, either by the 
ordinary or extraordinary power of the country or place, 
and which was apparently denied, Sc. See further, title 
Letters of Marque : and as to Repri/al of Goods, ſee title 
Recaption. + 

REPRISES, Fr. Re/amptions, taking back.] Is uſed 
for deductions and payments out of a manor or latids, as 
rent-charges, annuities, Oc. Therefore when we ſpeak of 
the clear yearly value of a manor, or ettate, or land, we ſay 
it is ſo much per annum, ultra Reprijſes, beſides all Reprites, 

REPUBLICATION or WILLS; See title il. 

REPUGNANT), Repugrans.] What is contrary to 
any thing ſaid be fore: Repugnancy in deeds, grants, in- 
dictments, verdicts, &c, make them void. 3 N. 135. 
See title Deeds, &c. : 

The Common Law abhors Repugnances, and all in- 
congruities; but the former part of a deed, Sc. ſhall 
ſtand, where the latter part is repugnaat to it. Jerk, 
Cent. 251, 256. G 

Where contrarieties are in ſeveral parts of deeds or 
fines, the firſt part ſhall ſfland; in wills, the laſt, it the 
jeveral clauſes are not reconcileable. Fenk. 96 pl. 86. 

In contracts, giſts, verdits, evidences, Oc. where 

direct contrarieties are ſor the ſame thing at the ſame 
time, all is void. Vent. 96. pl. 86. 
A. made B. and C. executors, provided that C. ſhall 
not adminiſter his goods. B. and C. brought debt on 
bond, as executors. It was held, that the action was well 
brought; for the proviſo is void. Dy. 3. b. 4. pl. 7, &c. 

A. gives lands to B. in tail, provided A. ſhall take 
the profits of part for 1000 years; the provi/o is woid; 
for in common preſumption it takes away the benefit and 
intereſt of the grantee in that parcel. Crs: Elix. 35. 

An award, that each ſhall give the other a general re- 
leaſe within four days after the award; provifo that if 
either diſliked the award within 20 days after made, 
and ſhould pay to the other within the ſaid twenty days 
10s. that then the achitrement ſhould be void, the pre- 
wviſo is repugnant, and judgment for plaintiff. Cro. Elix. 


291. See title Award. ; 
A proviſo, good in the commencement, may by conſe- 


quence become repugnant, as grant of rent by deed for 
life, 
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life, provided that it ſhall not charge his perfon ; the pro- 
wiſe is good, but if the rent be arrear, and the grantee 
die, his executors ſhall charge the perſon of the grantor 
in debt; for otherwite they be remedileſs; and ſo it is 
now repugaant, by conſequence void, 6 Rep. 41, 6. 
See further, titles Condition; Proviſb. 

REPUTATION, Reputatio.] Is defined by Coke to 
be vulgaris opinio ubi non eff veritas. 4 Rep. 104. That is 
not Reputation which this or that man ſays; but that 
which generally hath been, and many men have ſaid or 
thought. 1 Leon. 15. 

A little time is ſufficient for gaining Reputation, 
which needs not a very ancient pedigree to eſtabliſh it; 
for general acceptation will produce a Reputation. Cro. 
Fac. zo8. But it has been held, that common Repu- 
tation cannot be intended of an opinion which is con- 
ceived of four or hve years ſtanding ; but of long time. 
Ard ſome ſpecial matter mult be averred to induce a Re- 
putation. 2 L:iil. Abr. 464. | 
Land may be reputed parcel of a manor, though not 


really ſo. 1 ent. 51: 2 Med. 69: 3 Nel/. Abr. 137. And 


there is a pariſh, and office, in Reputation, &c. 

ReyUTATION OF Fame, Is under the protection 
of the Law, as ali perſons have an intereſt in their good 
name; and icardal and defamation are 1njurious to it, 
though defamatory words are not actionable, otherwiſe 
than as they are a damage to the eſtate of the perſon in- 
jured. I ood's Inf. 37. 

The ſecurity of Reputation, or good name, from the 
arts of detraction and ſlander, are rights to which every 
man is entitled, by reaſon and natural juſtice ; ſince, with- 
out theſe, it is impoſſible to have the perfect enjoyment of 
any other advantage or right. 1 Comm. 134. See title 
Liberty. | 

REQUEST, of things to be done: Where one is to 


do a collatera! thing, agreed on making a contract, there 


ought to be a Requeſt to do it. 2 Lil. Abr. 464. If a duty 
is que, it is payable without Requeſt; on promiſe to pay 
a duty precedent on Requeſt, there needs no actual Re- 
queſt; but on a promiſe for a penalty, or collateral ſum, 
there ſhould be an actual Requeſt before the action is 
brought. Co. E/iz, 74: 1 Sand. 33: 1 Lev. 289. 

If a debt is before a promiie, a Requeſt is not neceſ- 
ſary, tor then a Requeſt is not any cauſe of the action; 
though, upon a promiſe generally to pay on Requeſt, the 
action ariſes on Requeſt, and not betore. Cre. Jac. 201: 
Lev. 48. See po/?. 

Action of debt tor money due on a bond, may be 
brought without alleging a ſpecial Requeſt. Cre. Elix. 
229, 523. | 

A man promiſes to redeliver, on Requcſt, ſuch goods 
as were delivered to him; it an action of detinue is 
brought, the plaintiff need not allege a ſpecial Requeſt, 
becauſe the action is for the thing itſelf: but if an action 
on the caſe is had ſor theſe goods, then the Requeſt muſt 
be ſpecially alleged; as it is not brought for the thing 
itielt, but for damages. Sid. 66: 3 Sa/k. zog. 

It a promiſe is made to pay money to the plaintiff, on 
Requeſt, no ſpecial Requeſt is required: But where 
there are mutual promiſes between two perſons to pay 
each other money on Requeſt, if they do not per- 
form ſuch an award, the Requeſt is to be ſpecially al- 
leged. And if there is a promiſe to pay money to a 


| 
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man on Requeſt, and he dies before any Requeſt made, 
it ſhall be paid to his executors; but not till Requeſt 
made. 3 Salk. 09: 3 Bulſt. 259. 

Where a perſon promiſes to pay a precedent duty, the 
general allegation 1s ſufficient, becauſe there was a duty 
without a promiſe: As for inſtance; if one buys or 
borrows a horſe, and promiſes to pay fo much on Re- 
queſt : But where the promiſe is collateral, as to pay the 
debt of a ſtranger on Requelt, &c. the Requelt is par: 
of the agreement, and traverſable, there being no duty 
before the promiſe made ; and for that reaſon the Re- 
queſt muſt be ſpecially alleged, for bringing the action 


will not be a ſufficient Requeſt. Latch, 93: 3 Leon. 200: 


3 Salk, 308. 

Where the thing is a duty before any Requeſt made, 
a Requeſt is only alleged to aggravate damages, and 
ſuch Requeſt is not traverſable; but if the Requeſt 
makes the duty, as in af/umpy/it to do ſuch a thing on 
Requeſt, there the day, c. of the Requeſt ought to be 
alleged, becauſe it is traverſable. Palm. 389. 

It a Requeſt is to be ſpecially made, the day and year 
when made ſhould be ſpecially alleged. 1 Lutw. 231 : 
2 Lill. Abr. 466: Cro. Car. 280. But where a perſon is 


not reſtrained to make the Requeſt by a time limited, if 


made at any time during his life, it has been held to be 
good. Cre. Eliz. 136. And a Requeſt at any other time 
than named may be given in evidence. Sid. 268. 

If a debt or duty does not accrue on a promiſe, until 
Requeſt made, the Statute of Limitations runs from the 
time of the Requeſt, only, and not from the time of the 
precedent promiſe. Cro. Car. 98. See title Limitation of 
Actious. | 

At a trial, the defendant would have the plaintiff to 
prove the Requeſt ; but it was ruled that he need not; 
for, not being traverſed in the plea, it is admitted. 
1 Lev. 166. 

Uoreaſonable Requeſts are not regarded in Law; and 
there is no difference where a thing is to be done on Re- 
queſt, and reaſonable Requeſt. Dyer 218 : Cre. Car. 176: 
3 Ne Abr. 140, 142. See titles Action; Declaration; 
Pleading ; Rent, &c. | 

ReqQuesTs, Court of; See Court of Requeſts. 

REKE COUNTY ; See Rier County. 

RESCEIT, (or Receir,) Receprio.] An admifſion 
or receiving of a third perſon to plead his right in a 
cauſe formerly commenced between two other perſons ; 
as, where an action is brought againſt tenant for life or 
years, or any other particular tenant, and he makes de- 
fault, in ſuch caſe he in the reverſion may move that he 
may be reccived to defend his right, and to plead with 
demandant. 

Reſceit is likewiſe applied to the admittance of a plea, 
where the controverſy is between the ſame two perſons. 
Broke 205: Co. Litt. 192 : 3 Nel, Abr. 146. 

He in reverſion may come into Court, and pray to be 
received in a ſuit againſt his particular tenant; and after 
ſuch Reſceit the buſineſs ſhall be haſtened, as much as 
may be by Law, without any delay of either fide. Stat. 
13 R. 2. c. 17. But Reſceit is admitted only for thoſe 
who have eſlates depending on particular eſtates for lite, 
tenants by the curteſy, or after poſſibility, Sc. and not 
for him in remainder after an eſtate-tail, which is per- 
durable. 1 Aud. 133. 

bluſband. 
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Hutbnd ard wife were tenants for life, remainder to 
810ther in fee ; a formedon was brought againſt the huſ- 
band, who made default after default; and theteupen 
tne wife prayed that ſhe might be received to defend 
ber right ; but it was denied by the Court, becauſe, if 
defendant ſhould recover againſt her huthand, it would 
not bar her right if ſhe ſurvived him, therefore it would 
be to no purpoſe. Ihen he in remainder prayed to be 
received, which at firſt the Court doubted, by reaſon if 
the huſb ind ſhould recover, he might failify ſuch Reco- 


very; and becauſe his eſtate did not depend on the eſtate 


of che huſband alone, but on the eſtate of the huſband 
and wife; but at laſt he was received, 1 Leon. 86. | 

The ſtatute of GH,, 6 E. 1. c. 11, enacts, that a 
termor may be received to falſify, if he hath a deed, and 
comes before judgment; this is where he in reverſion 
cauſeth himſelf to be impleaded by colluſion, to make 
the termor loſe his term, Oc. And by Jt. 20 E. 1. 


# 3, if any ſtranger come in by a collateral title, before 


he 1s received, he ſhall find ſurety to ſatisfy the demand- 
ant the value of the lands, if he recovers from that time 
ll final judgment; and demandant recovering, be ſhall 
be grievouſly amerced, &c, 

RESCEIT or HOMAGE, Receptio Homagii.] The 


Lord's receiving Homage of his tenant, at his admiſſion 
to the land. Xch. 148. See title Homage. 


RESCOUS, or RESCUE. 
Rxscuss vs, from the Fr. Reſconſe, i. e. Liberatio.] A 


_ reliflance againſt lawful authority. 


I. Of the different Kinds of Reſcues, & c. | 
II. Of the Offence of making Reſcue if a Priſoner z and 
how the Offenders are to be proceeded againſt, aud 
puniſhed, And ſee title Eſcape (B) IV. 3. 
III. Of the Ferm of the Proceedings on a Reſcue. 


IV. Iz what Cafes the Sheriff may return à Reſcue 3 
of the Form of a Return, and for what Defeds 
it may be quaſhed. 8 


I. In the caſe of a diſtreſs, the goods being, from the 
firſt taking, conſidered as in the cuſtody of the Law, and 
not merely in that of the difſtrainer, the taking them back 


by force is looked upon as an atrocious injury, and de- 


nominated a Re/cous ; for which the diitrainer has a re- 
medy in damages, either by Writ of Reſcous, in caſe 
they were going to the pound; or by Writ 4e parco 
Frado, or Pound-breach, in caſe they were actually im- 
pounded. F. N. B 100, 101. He may allo, at his option, 
bring an action on the caſe for this injury, and ſhall 
therein, if the diſtreſs were taken for rent, recover trevle 
damages. Stat. 2 V. & M. Pe. 1. c. 5 Tee poſt. II.; and 
this Dictionary, titles Diftre/5 ; Rent ; Replevin ; Pound- 
breach. 

The term Reſcous is likewiſe applied to the forcible 
delivery of a defendant, when arreſted, from the officer 
who 1s carrying him to priſon. In which circumſtances, 
the plaintiff has a ſimilar remedy by action on the caſe, 
or of Reſcous; or if the Sheriff makes a return of ſuch 
Reſcous to the Court out of which the proceſs iſſued, the 
Reſcuer will be puniſhed by attachment. 6 Mod. 211 : 


| Cre. Fac. 419: Salk. 5 86. Sce 3 Comm.c,g : and peſt, II. 


III. Iv. 


— 
— 


N 


RESCUE l. 


If a bailif, or other officer, on a writ, arreſt a man, 
and others by violence take him away, or procure hiz 
eſcape ; this is a Reſcous in fact. So, if one dillrain 
beaſts damage-feaſant, in his ground, as he drives 
them in the highway towards the pound, they enter into 
the owner's houſe, and he withhoſds them there, and 
will not deliver them on demand, this detainer is a Reſ. 
cous in Law. Co, Litt. Ii. 2. c. 12, 161. Caſſanæus, in 
his book De Conſuetud. Burg, f. 294, hath the ſame 
words coupled with re/47ertia. 

In other terms, Reſcue is the taking away and ſetting 
at liberty, againſt Law, any diſtreſs taken for rent, or ſer. 
vices, or damage-feaſant; but the more general notion 
of Retcous is, the forcible freeing another from an arre{, 
or ſome legal commitment; which, being an high offence, 
ſubjects the offender not only to an ation at the ſuit of 
the party injured, but likewiſe to fine and impriſonment 
at the ſuit of the King. Co. Litt. 160: F. N. B. 226, 
dee 9%. II. | 

But there can be no Reſcous but where the party hes 
had the actual poſſeſſion of the cattle, or other things 
whereof the Reicous is ſuppoſed to be made; for it a 
man come to arreſt another, or to diſtrain, and is dif. 
tarbed, regularly his remedy is by action on the caſe, 
Co. Litt. 161, a; Litt. Rep. 296: Heil. 145. 


If on f. u. the Sheriff ſeizes goods, which are taken 
away by a ſtranger, this is not properly a Reſcue ; for 
by ſeizure of the goods, by virtue of the Feri facias, the 
Sheriff has a property in them, and may maintain treſ. 
paſs, cr trover, for them: alſo the party injured may 
have an action on the caſe againſt the wrong-doer. Ile. 
145: Litt. Rep. 296. 

If the lord diſtrain for rent when none is due, the te- 
nant may lawfully make Reſcous ; ſo may a ſtranger, if 
his beafts be diſtrained when no rent is due. So, if the 
tenant tender the rent when the lord comes to diſtrain, 
and yet he does diſtrain, or if he diſtrain any thing not 
diſtrainable, as beaſts of the plough, when other ſufficient 
diſtreſs may be taken, the tenant may make Reſcous ; 
ſo, if the lord diſtrain in the highway, or out of his fee, 
Co. Litt. 47 ; 160, 6; 161,68, 

But though there mult be reaſon for the diſtreſs, and 
that otherwiſe the Reſcue cannot be unlawful ; yet it hath 
been held, in a parco 7rac7e, that a defendant cannot jul- 
tify breaking the pound and taking out the cat.le, 
though the diſtreſs was without cauſe, becauſe they are 
now in the actual cuſtody of the Law. Salt. 247. 

There is a difference between a man's being arreſted 
by a warrant on record, and by a general authority in 
Law; for if a capias be awarded to the Sheriff to arreſt 
a man for felony, though he be innocent, he cannot 
make Reſcue; but if the Sheriff will, by the general 
authority committed to him by Law, arreſt any man tor 
felony, if he be innocent, he may reicue himſelt. Co, 


Lilt. 161. See 5 Co. 68: 6 Co. 54: Cro. Jac. 486. 


II. Rescus is claſſed, by Blackfore, amongſt offences 
againſt public juſtice; and is defined to be the forcibly 
and knowingly freeing another from an arreſt or imp:1- 
ſonment: and it is generally the {ame offence in the 
ſtranger ſo reſcuing, as it would have been in a gaoler 
to have voluntarily permitted an eſcape. A Reſcue, 
therefore, of one apprehended for felony, is felony; 

15 101 


KEESCUS H. 


for treaſon, treaſon ; and ſor a miſdemearor, a miſde- 
meanor alſo, But here, likewiſe, as upon voluntary 
eſcapes, the priacipal mult be firlt attainted, or receive 
judgment, before the Reſcuer can be puniſhed ; and for 
the ſa me reaſon, becauſe perhaps, in fact, it may turn out 
that there has been no offence con.mitted. 4 Comm. c. 10. 
p.131: 1 Lal. P. C. bop: Fe. 344. And fee this Die- 
tionary, title E/cope. | | 

By /tat. 16 Geo. 2. c. 31, to convey to any priſoner, in 
cuſtody for treaſon cr felony, any arms, inſtruments of 
eſcape, or diſguiſe, without the prixiiy of the gaoler, 
though no eſcape be attempted; or any way to afliſt 
ſuch priſoner to attempt an eſcape, though no cſcape be 
actually made, is felony; and ſubjeéts the offender to 
tranſportation for ſeven years ; or if the priſoner be in 
cuſtody tor petty larceny, or other inferior offence, or 
charged with a debt of 1004., it is then a miſdemeanor, 

uniihable with fine and impriſonment, See title Hape 
(B) LV. 3. 

By ſeveral ſpecial ſtatutes, to reſcue, or attempt to reſ- 
cue, any perſon committed for the offences enumerated 
in thote acts, is felony without benefit of clergy. See 
flats. 6 Geo, I. c. 23. 5: 24 Geo. 3. c. 56, as to Tranſ- 
portaticn ; ard this Dictionary under that title, and title 
Eſcape : Stats, 9 Geo. 1. c. 22: 27 Geo. 2. c. 153 as to 
offences againſt the B/ack At; flat. 8 Geo 2. c. 20, as to 
d:{trozing Vurnpikes ; aud this Dictionary, title High- 
evays VI (B) 10; fat. 19 Geo 2 c. 34, as to Smuggiing ; 


fat. 25 Geo. 2. c 37, as to Murder. 


Under the laſl- mentioned {tatvte, to reſcue, or attempt 
to reicue, the body of a felon executed for murder, is ſin- 
gle felony, puniſhable by tranſpor ation for ſeven years; 
and a like puniſhment is inflicted by Zats. 11 Geo. 2. c. 26: 
24 Geo. 2 c. 30. F 28; againſt perſons alicmbling, to 
the number of ue, or more, to reſcue any un awful re- 
tailers of ſpirituous liquors, or to aiiault the informers 
againſt them, | 

Even if any perſon, charged with any of the of- 
ſences againſt the Black Ad, fiat. g Geo. 1. c 22; and 
being required hy order of the Privy Council tc fur- 
reader himſelf, neglects ſo to do for forty days, both he 
and all that knowingly conceal, aid, abet, or ſuccour him, 
are declared felons without benefit of clergy, 

It ſeems agreed, that the reicuing a perſon impri- 
ſoned for felony, is alſo felony by the Common Law. 
1 Hal. P. C. 605. 

Alſo it is agreed, that a ſtranger who reſcues a perſon 
committed for, and guilty of, high treaſon, knowing him 
to be fo, is in all caſes guilty of high treaſon. Stauna/. 
P. C. 11: 1 Jeu. 455. Whether he knew that the pri- 
ſoners were ſo committed or not. Cro. Car. 583. 

Jo make a Reſcue felony, it is neceſſary that the felon 
be in coſlody, or under arreſt for ſelony; therefore, if A. 
hinder an arreſt, whereby the felon eſcapes, the town- 
ſnip ſhall be amerced for the eſcape, and 4. ſhal! be 
kned for the hindrance of his taking; but it is not fe- 
lony in A. becauſe the felon was not taken. 1 Hal. P. C. 


Oc: 3 Ed. 3. Coron. 333: Staunaf. 31. 


So, to make a Reſcue felony, the party reſcued mult 
„onder cuſtody for felony, or ſuſpicion of felony ; and 
„is all one whether he be in cuſtody for that account by 
a pitvate perſon, or by an officer, or warrant of a Jul- 
ice; for where the arrelt cf a felon is lawful, the Reſcue 


by 
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of him is felony ; bat it ſeems neceſſary that he ſhoald 
have krowledge that the perſon is under arreſt for fe- 
lony, if he be in the cutiody of a private perſon. 1 Hal. 
f. C. 886. 

But if he be in cuſlody of an officer, there, at his 
peril, he is to take notice of it; fo if tete be ſclons in a 
p:iton, and A. not knowing it, breaks the prifon, and 
lets out the priſoners, though he keew not that there 


; were felons there, it is felony. 1 Hal. P. C. 606: Cre. 


Car. 383. 

A perſon committed for high treaſon, who breaks the 
priſon, and efcapes, is guilty of felony ; unleſs he lets 
others alſo efcape, whom he knows to be committed for 
high treaſon; in which caſe he is guilty of high trea- 
ſon, not in relpe of his on breaking of priſon, but of 
the Reſcous of the other. 2 Hawk. P. C. c. 21.47. 

If the perſon reſcued were indicted or attainted of ſe- 
veral felonies, yet the eſcape er Reſcue of ſuch a perſon 
makes but one felony. 1 Hal. P. C. 599. 

Vherever the impriſonment is fo far groundleſs or ir- 
regular, or the breaking of a priſon is occaſioned by ſuch 
a neceſſity, Sc. that the party himſelf, breaking priſon, 
is either by the Common Law, or by the Statute 4 
ſrangentibus priſenam, ſaved from the penalty of a capi- 
tal virender, a {tranger who reſcues him from ſuch impri- 
{onment is, in like manner, alſo excuſed; & /c 8 converin, 
2 Haul. P. C. i. #1 4%. 

The return of a Reſcue of a felon, by the Sheriff 
againſt A., is not ſufficient to put him to anſwer for it as 
a felony, without indict ment or pre ſentment, by the ſta- 
tute 25 E. 3. ff. 5. c. 4: 1 Hal. P. C. 606. 

As in caie of an eſcape, ſo in caſe of a Re:cue, if the 
party reſcued be impriſoned for felony, and reicued be- 
fore indictment, the indidment malt ſurmiſe a ſelony 
done, as ell as an impriſonment ſor felony, or ſuſpicion 
thereof; but if the party be indicted, and taken by a 
capias, and reſcued, then there needs only a recital tat 
he was indicted prout, and taken and reſcued. 1 H. 
P. C. 607. | 

Trough the Reſcuer may be indicted, before the prin- 
cipal is convicted ard attainted, yt he hall not be ar- 
raigned or tried before the principal be attainted ; but if 
tne perſon reſcued were impriſoned for high treaſon, the 
Reſcuer may immediately be arra;gned, for in high trea- 
ſon all are principals : Sed guære.— But it ſeems that he 
may be immediately proceeded againſt fer a miſpriſion 
only, if the King pleaſe. 2 Hawk. P. C. c.21.F8. 

The Reſcuer cf a priſoner for felony, though not with. 
in clergy, yet thall have his clergy. 1 Hel. P. C. 607; 
unleſs where it is otherwiſe declared by ſtatute. 

As the ofience of reſcuing perſcas iu cates of high trea- 
jon and felony is uſually puniſhed by indictment, ſo the of- 
fence of reſcuing a perſon arte ſted on tn procets, or 
in execution after judgment, ſuits ihe of2ncer to a 
Writ of Refcovs, or a general ation of treipats ws & 
arm:s, or an action on the caſe, in all which damages are 
recoverable. Allo it is the frequent practice of the 
Courts to grant an attachment againſt ſuch wrong-doecrs, 
it being the bigheſt violence and contempt that can be 
offered to the proceſs of the Court. Co Lett. 161: Co. 
Cat. 614: Rajt. Ent. 577. 

He who reſcues a priſoner from any of the Courts of 
We/tminſter Hall, without ſtriking a blow, fitall forfeit his 

goods 
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goods and profits of his lands, and ſuffer impriſonment 
during life; but not loſe his hand, becauſe he did not ſtrike. 
22 Ed. 3. 13: 3 Inf. 141: 1. awkh P. C. c. 21.45. 
It is clearly agreed, that for a Reicous on meſue pro- 
ceſs, the party injured may have either an action of treſ- 
paſs wv? et armis, or an action on the caſe, in which he 
ſhall recover his debt and damages againſt the wrong- 
doer ; and the rather, becauſe on meine proc-ſs he can 
have no remedy againſt the Sheriff. Cro. Fac. 486: 
Hob. 180. See pot. IV. | 
Alfo it hath been adjudged, that for Reſcous of a per- 
ſon in execution on a ca. ſa. or ca. utlag. an action will 


lie againſt the Reſcuer, though the party injured hath 
his remedy againſt the Sheriff, and the Sheriff hath his 


remedy againſt the wrong-doer ; for perhaps the Sheriff 
may be dead or inſolvent ; but herein it hath been held, 
that if he bring his action againſt the party who made 
the Reſcue, he may plead it in bar to an action brought 


by the Sheriff; ſo, if againſt the Sheriff, or his baili#, 


they may plead that he had ſatisſaRion from the party, 


ſo that if he recovers againſt one, the other is diſcharged, 


Hetl. 95: Cro. Car. 109: Hut. 38: Hob. 180. 

By flat. 2 W.& M Pt. 1. c. 5. 5 5, on Pound-breach, 
or Reſcous of goods diſtrained for rent, the perſon grieved 
ſhall, in a ſpecial action on the caſe, recover treble da- 
mages and coſts againſt the offenders, or againſt the 


owner of the goods, if they come to his uſe. 


In an action on the caſe for a Reſcous, on this ſtatute, it 
hath been held, that the plaintiff ſhall recover treble colts 
as well as treble damages, for the damages are not given 
by the ſtatute, but increaſed ; an action oa the caſe lying 
for a Reſcous at Common Law. 1 Salt. 205. 

An attachment will be granted not only againſt a com- 


- mon perſon, but even againſt a Peer of the Realm, for 


reſcuing a perſon arreſted by due courſe of Law: ſo that 


if the Sheriff in any caſe return to the Court, that a per- 


ſon arreſted, or goods ſeized, or poſſeſſion of lands deli. 
vered by him, by virtue of the King's writ, were reſ- 
cued or violently taken from him, &:. they will award 
an attachment againſt the Reſcuers. Dyer 212: 2 Jeu. 
39 : Salk. 322. 

But it ſeems to be the practice, not to grant an attach- 
ment in any caſe for a Reſcous, unleſs the officer will re- 


turn it; for it hath been found by experience, that ofli- 


cers wi!l take on them to ſwear a Reſcous where they will 
not venture to return one. 2 Hawk. P.C.c.22. 5834. 
A diſtinction was taken where an attachment is praved 
for a Reſcous in the firſt inſtance, and where a rule to 
ſhew cauſe is only aſked ; in this, affidavits of the fact are 
ſufficient; in the other caſe, the Sneriff's return is requi- 


fite. Tria 5 Geo. 2. in B. R. Young v. Payne. 


Where, on the return of a Reſcue, an attachment is 
granted, and the party examined on interrogatories, upon 


anſwering them, he ſhall be diſcharged ; bur if the Reſ- 


cous is returned to the Filazer, and proceſs of outlawry 
iſſues, and the Reſcuer is brought into Court, he ſhall 
not be diſcharged on affidavits. Salk. 586. 


III. Ax indictment of a Reſcous ought to ſet forth 


the ſpecial circumſtances of the fact, with ſuch certainty, | 


35 to enable defendant to make a proper defence. Dyer 
364. No defect can be aided by the verdit, 1 Ko/. 


Abr. 781. | 
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Therefore, if an indictment lay the offence on an un. 
certain or impoſſible day, as where it lays it on a futurg 
day, or lays one and the ſame off-nce at differert davs, 
or lays it on ſuch a day which makes the irdiQtmeyt re. 
pugnant to itſelf, it is void. Meor 555 : Raft. Ent. 263. 

It has been adjudged, on exceptions taken to an in. 
dictment for a Reicous, that it was not neceſſaty to al- 
lege the place where the Reſcue was made, and that it 
ſhould be intended that where the arreſt was, there alſo 
was the Reſcue. Cro. Fac. 345: 2 Balſt. 208. 

An exception was taken to an indictment of Reſcous, 
that it wanted the words i & armis, or menu forti ; but 
over-ruled, it being held by the Court, that the word 
re/ſcufſit implies it to be done by force. Cro. ac. 345, 
The tame exception taken in Cro. Zac. 473, over-ruled, 
ard there held, that though it were error at Common 
Law, yet it is made good by the fat. 37 Hen. 8. c. 8. 

It is ſaid, that an indictment of Reſcous is not within 
the Statute of Additions, and that naming the perſon in- 
dicted of ſuch a pariſh, without giving him any title, is 
ſuſſicient. 2 nf. 665: 2 Show. 84. 

Note; on an indictment of Reſcous, if it were on an 
arreſt upon meſne proceſs, and the party has appeared, 
the Court will be eaſily induced to quath it; ſo, if it be on 
proceſs out of an inferior Court, though the party has. 
not appeared, for no aid is given to inferior juriſdictions, 

In an action for a Reſcue, the plaintiff mult allege in his 
declaration all the material circumſtances; as that ſuch a 
writ iſſued, that he was arreſted, and in cuſtody, and that 
he was reſcued, Ic. Godb. 125: 1 Lua. 130. 

In an action on the caſe for a Reicous on meſne pro. 
ceſs, the evidence was, the bailitt ſtood at the ſtreet door, 
and ſent his follower up three pair of ſtairs, in dilguiſe, 
with the warrant, who laid hands on the party, and told 
him that he arreſted him ; but he, with the help of ſome 
women, got from the follower, and ran down fairs, and 
the defendant, hearing a no1!le, ran up, and put the party 
into a room, locked the door, and would not ſuffer the 
bailiff to enter. Holi doubted whether this was a law- 
ful arreſt, being by the bailiff 's ſervant, and not in his 
preſence ; but ſaid, that the plaint:# muſt prove his cauſe 
of action againſt the party; that he mult prove the writ 
and warrant by producing ſworn copies of them ; he 
muft prove the manner of the arreſt, that it may appear 
to the Court to be legal; and, in point of damage, he mult 
prove the loſs of his debt, wiz. that the party became 
inſolvent, and could not be retaken. 6 Med. 211. 


Form of the WIT of Rescovs. 


GEORGE the Third, &c. To the Sheriff of M greet- 


ing: FAB Hall make you ſecure, &c. then put C. D. 
&c. to ſhew wherefore, a the ſaid A. B. at, &C. cer- 
tain beaſis of the ſaid C. D. had taken, and diſtrained for 
reut, &c. And thoſe, there, accerding to the Law and 
cujtom of our kingdom of England, avould have impounded, 
the ſaid C. D. the beaſts aforejuid, with force and arms, reſ- 
cued, and other enormities there did, to the contempt of us, 


| and grievous damage of the ſaid A. B. and againſt our 


peace, KC, — OR 1 HUS: 

Pur F.. F. and G. H. to anſwer, &c. wherefore, 
whereas the ſaid. A. B. according to the duty of his office, 
C. D. com by our Sheriff of the ceu'ty aforeſaid, by writ to 
him directed, we commanded to be laden, at L. by wirtue if 

our 
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ear ſaid Writ had taken, and him to our priſen of, & c. there 
to abide, would have conveyed, the ſaid E. F. and G. H. 
him the ſaid C. D. at L. aforeſaid, with force of arms reſ- 


cued, ard other enormities, XC, 


IV. Tur diſtinction laid down in a variety of books 
and caſes is, that on a Reſcue on meſne proceſs the 
Sheriff may return the Reſcue, and is ſubject to no 
action; ſor that on a meſae proceſs he was not obliged 
to raiſe his poſe camitatiis, nor would it be convenient fo 
to do on the execution of every meſne proceſs, Crs. 
Flix. 868: 1 March 1: 1 Jon. 201 : 3 Bulſt. 198: 1 Kol. 
Rep. 389: Ney 40: Moor 85 2: 2 Lev. 144: 6 Med. 141: 
Lieb. 130, 131, But the Sheriff may, if be pleaſes, take 
his pe/# to arreit one on meſae proceſs. Ney 40. 

But if the Sheriff takes a man on an execution, as on 
ace. ſa. and he is reſcued from him before he can bring 
him to priſon, though he returns the Reſcue, yet this 
ſhall not excuſe him; for when judgment is pailed, and 
he and his bail do not ſurrender him, nor pay the con- 
demnation-money, and then a capias iſſues, to which 
ibere can be no bail, there it is preſumed that he will 
not be forthcoming, hecauſe neither he nor his bail have 
ſatisfied the judgment; therefore the Sheriff ought to 
take the poſe comitaris; conſequently it cannot be a good 
retu;n, that he tcok the body, but that it was reſcued ; 
and the party may have an action of eſcape againſt the 
Sheriff on this return; and this is provided by the „lat. 
WA. 2. 13 E. 1. fl. 1. c. 39, which was made to pre- 
vent Sheriffs from returning Reſcues to the King's writs. 
Cro. Fac. 419: 1 Rol. Rep. 388, 440: 3 But. 198: 
Mar 852: Or on a capias utlagatum after judgment. 
Cro, Jac. 419: 1 Rel. Rep. 389. : 

In an action on the cafe againſt the Sheriff for an eſ- 
cape on meſne proceſs, the defendant pleaded a Reicue, 
which on demurrer was held a good plea, though he did 
not ſhew that the Reſcue was returned. 3 Lev. 46. 

But if one taken on meſne proceſs be once in priſon, 
the Sheriff cannot return a Reſcous, for the Law pre- 
ſumes that he hath a power to keep him there. 1 Kol. 
Rep 441: 3 Bai. 198: Cro. Jac. 419. Unleſs the pri- 
ſon is broken by the King's enemies, which \hz!l excuſe 
the Sheriff. 4 Co. 84: 1 Vent. 339. But not if broken 
by rebels and traitors, for the Sheriff or gaoler hath his 
remedy over againſt them, 4 Cs. 84: Cre. Elix. 815: 
2 Mod. 28: 1 Vent. 239. 

lf a felon be attainted, and in carrying him to exe- 
cution he is reſcued from the Sheriff, the Sheriff is pu- 
niſhable notwithſtanding the Reſcue ; for there is judg- 
ment given, and the Sheriff ſhould have taken ſufficient 
power with him; therefore in that caſe the townſhip is 
not finable. 1 Hal. P. C. 602 : and there ſaid that a 
Reſcue is no excule in felony. 

It hath been adjudged, that the return of a Reſcue by 
a Sheriff mult ſhew the year and day on which it was 
made, ſuch Return being in lieu of an indictment. 3 H. 7. 
11. 5l. 3. Bro. Return de Brief 97: Fitz. Coro. 45 
Aitech. 1. 

But it hath been held, that the Sheriff's return of a 
Reſcue on a /atitat, without mentioning the day of the 
caption, was ſufficient; all the clerks in Court affirming 
the precedents to have been ſo. Palm. 532. 

The Sheriff's return of a Reſcue, without mentioning 
the place where it was made, was held bad, and the party 
diſcharged. Moor 422. pl. 585. 

Vor. II. 
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Where the Sheriff returned wirtute brevis mihi dire? 
feci warrant” A.& B. ballivis mers qui virtute inde cepe- 


runt tne defendant, & in cuſfodia mea habuerunt quouſque 


ſuch and ſuch r2/euſerunt him ex cuſtodia ballivarum mea « 
rum; this return was on motion quaſhed; for, per Holt, 
when bailiFs have arreſted the party, he is in fact in 
their cuſtody, but in Law he is in cuſtody of the Sheriff; 
an anſwer either way is good, . that he was reſcued 
out of the bailiff's cuſtody, or that he was reſcued out 
of the Sheriſt's cuſtody ; but to ſay that he was in the 
cuſtody of the Sheriff, and yet reſcued out of che cuſtody 
of che bailiff, is repugnant. 2 Cal. 586. 

It ſeems that anciently, wen the Sheriff returned a 
Reſcue, the party was admitted to plead to it as to an 
indictment; but the courſe of late has been not to admit 
any plea to it, but drive the party to his action againſt 
the Sheriff, in caſe the return were falſe; hence it is pow 
ſettled that the return of a Reſcue is not traverſable, but 
yet it hath been held that ſubmiſũion to the fine doth not 
conclude the party grieved from bringing his action ſor 
the falſe return, if it were fo. Cre. Elix. 781: Dyer 212: 
2 Jeu. 29: 1 Vent. 224: 2 Vent, 175: Comb. 295. 

if on a fieri facias the Sheriff returned that he had 
ſciſed the goods, but that they were reſcued by B. ard 


C. Oc. this is not a good return, but he ſhall be 


amerged ; the party alſo, at whoſe ſuit the execution 
Muced, may charge him by /cire facias for the value of 
the goods. 1 Vent. 21: 2 Sarnd, 343 : 1 Show. 180. 
See farther, as to exceptions to returns of Reſcue; 7elv. 
51: 2 Rel. Rep. 255: Stil. 155; 1 Sid. 332 : 1 Lev 214: 
Lit. Rep. 2: 1 Vent. 2: 2 Keb. 436: 2 fon. 197 : 6 Mod. 
220: 5 Mod. 218: 2 Rei. Rep. 263: 1 Lev. 214 : Cre. 
Jac. 242: Raym. 161: 5 Mod. 217: and allo, 19 Vin 
Abr. title Re/eue ; and Cem. Dig. title Ręſcous. 
RESCUSSOR, The party making a Reſcue. 
RESEISER, Re/s4#7e.] The taking lands into the 
hands of the King, where a general livery or ou/ter le 
main was formerly miſuſed, contrary to the order of 
Law. Staundf, Prærog. 26. | 
RESERVATION, Rejerwatio.] A keeping aſide, or 


providing; as, when a man lets or parts with his land, 


but reſerves or provides for himſelf a rent out of it, for 
his own livelihood ; ſometimes it has the force of a fav- 
ing or exception. Co. Lite, 143. 

Exception is always of part of the thing granted, and 
of a thing in being: and a Reſervation is of a thing 
not in being, but is newly created out of the lands of 
tenements demiſed; though Exception and Reſervation 
have been uſed promiſcuouſly. Co. Litt. 47. The proper 
place for a Reſervation is next after the limitation of 
the eſtate ; and Reſervation of rent may be every two, 
three, or more years; as well as yearly, half-yearly, 
quarterly, &c. Co. Litt. 47: 8 Rep. 71. 

it muſt be out of an houſe, or lands; and be made 
either by the words yielding and paying, Sc. or the 
word covenant ; which is of both leſſor and leflee, there- 
fore makes a Reſervation. Rel. Rep. 80. 

The Reſervation of Rent is good, although it is not 
reſerved by apt ard uſual words, if the words are equi- 
valent. Plowwd. 120. But Reſervation of a Rent /ecundum 
ratam, is a void Reſervation. 2 Vent. 272, See titles 
Deed; Reddendum ; Rent, &c. 

RESIANCE, Reſiantia] Reſidence ; abode or con- 
tinuance ; whence comes the participle Refart, that is, 

4 K continually 


4 
H. 
4 
4 
4 


———ůů nn 


$ 
1 
8 
li 
4 
* 
ki 
£ 
0 
3 


RESI 


continually dwWelting or abiding in any place, O!d Nat. 


Br. 85: Kitch. 33. | 
RESIANT ROLLS, . e. Rolls containing the Re- 

ſiants in a tithing, &c. which are to be called over by 

the ſteward on holding Courts-leet. Comp. Court Keep, 


RESIDENCE, Re/identia.] Is peculiarly uſed both | 


in the Canon and Common Law, for the continuance of 
a Parſon or Vicar on lis benefice : Ard perſonal Refi- 
dence is required of cecleuaſtical perions on their cures, 
on pain of forſeiting 10/. for every monta, it they are 
abſent one month at once, or two months at ſeveral 
times in the year; 5. to the King, and 51. to the in- 
former. Stat. 21 H. 8. c. 13. See title Paren II. - Bat 
chaplains to the King, or other great perſons, (Peers, 
Sc. mentioned in this ſtatute, and fat. 25 U. 8. c. 16,) 
may be non reſfident. | 

The ſtatute 21 H. 8. c. 13, muſt be put in ſuit by a com- 


mon informer within a year, or by the King within two 


years after the end of that year ; ſo that twelve penalties, or 
12C/, may be recovered at once by a Subject for himlelf 


and the King; or the King may recover at once twenty- | 


five penalties, or 250/. See Far. 31 Elix. c. 5: this 
Dictionary, title Limitation of Actions II. 2.: and 1 Comm, 
c. 11. p. 392, ix #.—lIs there not a contradiction in the 
above, and may not more than twenty - five pecalties be 
recovered by the King? 

Independent of this ſtatute, the Biſhop in his Court 
may compel the Reſidence of all the Clergy, who have 
the cure or care of ſouls within his dioceſe.. 3 Burns Eccl. 
Law 281: Gib/, 887.— This ſtatute is not confined to 
parſonages and vicarages, but extends to all archdea- 
conries, deaneries, and dignities in cathedral and colle- 
giate churches, Thoſe u ho have two benefices or dig- 


. Nities, upon each of which Reſidence is required, mult 


re ſide upon one or the other. But the incumbent of an 
augmented curacy cannot be proſecuted under the ſtatute 


lor the penaliies of Non-Relidence. 4 7erm Rep. 665. 


A Biſhop is not puniſhable under this ttatute, for Non- 


Reſidency on his biſhoprick ; but if he hold a deanery, | 


parſonage, Sc. in eommendam, he muſt reſide: thereon, 
under the penalties of this ſtatute. Biſhops are liable 
to eceleſiaſtical cenſures for Non- Reſidence on their bi- 


thoprick ; and the King may iſſue a mandatory writ to en- 


jorce their attendance, and compel them to it, by ſeiz- 
ing their temporaities ; as King Hepry III. did by the 
Bithop of Hereford. 2 Inſt. 625. 

One of the great duties incumbent on clergymen, 1s 
that they be refident on their livings : And on the firſt 
erecting parcchial churches, every clergyman was 
obliged to refide on his bene fice, for reading of prayers, 
preaching, Sc. by the laws and canons of the church; 
and by ſtatute, the parſon ought to abide on his rectory 


in the parſonage-houſe; for the ſtatute is intended not 


only for ſerving the cure, and for hoſpitality, but to 
maintain the houſe in repair, and prevent dilapidations: 
though lawful imptiſonment, fickneſs, Cc. being things of 
neceſſity, are good cauſe of excuſe forablerce, and excepted 
out of the act by conſtruction of Law; And it 1s the 
ſame where a perſon is employed in ſome important bu- 
iinefs for the Church or King; or is entertained in the 
King's ſervice. 6 R.. 21: Cra. Eliz. 580: Gif. Cod. 887. 

In au information on the ſtatute, it was adjudged, that 
the parſon is to live in the parſonage-boute, and not in 
any other, though in the ſame pariſh, Under ar, 
d3 Elix. cap. 2C, leates made by paiſns are declared 


| 
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void, where the parſon is abſent above eighty days in ary 


one year, Sc. On this act, the defendant pleaded to 2% 
agreement tor tithes, that the parſon was abſent ſry: 
his parſonage by che ſpace of eighty days in one year; 
and the Jury found that he dwelt in another town ad. 
Joining, and came conſtaptly to his pariſh church bor 
days in every week, and there read divine ſervice; and 
it was held, that this was not ſuch an abſence as is in. 
tended by the ſtatute to avoid any agreement or lex 
made by the parſon. 1 Bf. 112. See title Lead II. 
A perſon allowed to have two benefices, may demie 
or leeſe one of them (on which he is non-reſident) to 
his curate only; but if the curate leaſes over, ſuch lente 


ſhall laſt no longer than duiing the curate's revgencs, 


without abſence above ſorty days in any one year, 
1 Leon. 100. See Cro. Elix. 123. Some words in the ad 
13 Zlix. c. 20, as to leaſes by parſons not reſident, re, 
pealed. See „lat. 14 Eliz. c.11. | | 
An incumbent prelented by the Univerſity to a recy. 
ſant's living, tha!l loſe it by ſixty days abſence in a year, 
1 N. CM. c. 26.46. | 
See ſurther 19 Yin. Abr. title Re/idence. 
RESIDUARY LEGATEE, ls he to whom the +. 
/iduum of the eſtate is left by will. See titles Execater ; 
Legacy. f . 
RESIGNATION, Re/ignatio.] The yielding up a 
benefice into the hands of the Ordinary, called, by the 
Canoniſts, Renunciation ; and though it is all one in na- 
ture with the word Surrender, yet it is, by uſe, reſtraine4 
to yielding up a ſpiritual living to the Biſhop ; as Sur. 
render is the giving up of temporal land into the hand- 


of the lord. And a Reſignation may now be made into 


the hands of the King as well as the Dioceſan, becauſe 
he has /upremam authoritatem cccle/iaſticam, as the Pope 
had in ancient times; though it has been adjudged tha: 
a Reſignation ought to be made only to the Biſhop ot 
the diocele, and not to the King; becauſe the King is 
not bound to give notice of the Refignation to the patron, 
as the Ordinary 1s; nor can the King make a collation 
himſelf, without preſenting to the Biſhop. P/owwd. 498: 
Rol. Abr. 358. N 

Every parſon who reſigns a benefice, muſt make the 
Reſignation to his ſuperior ;. as an incumbent to the Bi- 
ſhop, a Biſhop to the Archbiſhop, and an Archbiſhop ta 
the King, as ſupreme Ordinary: A donative is to be 
reſigned to the patron, not the Ordinary; for in tha: 
caſe the clerk received his living immediately from the 
patron, 1 Rep. 137 

A common benefice is to be reſigned to the Ordiaary, 
by whoſe admiſſion and inſtitution the clerk firſt came 
into the church: And the Refignation mult be made to 
that Ordinary who h3th power of inſtitution ; in whoſe 
diſeretion it is either to accept or refuſe the Refignaticn ; 
as the Law hath declared him the proper perion to whom 
it ought to be made, it hath likewiſe empowered him to 
judge thereof. Cra. Fac. 64, 198. 

The inſtrument of Reſignation is to be direfed to the 
Biſhop ; and when the Bichop hath accepted of it, the Re- 
ſignation is good, to make void the church, and not be- 


fore; unleſs it be where there is no cure, when it is 


good without the acceptance of the Biſhop, A Reſign- 
ation may be made before a public notary, but without 
the Biſhop's acceptation it doth not make the church 
void: the notary can only atteſt the Reſignation, in 
order to its being preſented, &c, Cro. Zac. 64, 198. 
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Ne ſote acceptance of the Reſigration by the Biſhop, 
no preſentation can be had to the church; but, as ſoon 
25 the acceptance is made, the patron may preſent to the 
benefice reſigned : And when the clerk is inflituted, the 
church is full againR all men in caſe of a common perſon; 
though, before induction, ſuch incumbent may make the 
church void again by Refignation. Count, Par/. Corp. 106. 

It ſeems to be clear, that the Biſhop may refute to ac- 
cept a Reſignation upon a ſutlicient cauſe for his refuſal : 
But whether he can, merely at his will and pleaſure, re- 
fuſe to accept a Reſignation without any caule, and who 
ſball finally judge of the fultciency of the cauſe, and by 
what mode he may be compe led ro accept, are quel- 
tions undecided, In the cafe of che Bop , London v. 
Ff1che, the Judges in general declined to anſwer whe- 
ther a Biſhop was compeilable to accept a Keſignation: 
One thought he was compellabte by 3andamus, if he 
did not ſhew ſufficient cauſe; and another obſerved, hat, if 
he could not be compelied, he might prevent any incum- 
bent [rom accepting an Ii bill.oprick ; as no one can 
accept ſuch biſhoprick till he has retigned all his benefices 
in Euglaud. But Lord Thurirww teemed to be of opinion, 
that he could not be compelled, particularly by AZazamms, 
from which there is no appeal on writ of error. 1 Comm, 
c. 11. p. 393. inn. 

A parſonage is not to be granted over be the incum- 
bent, but it may be reſigned ; and Refignations are to 
be abſolute, and not conditional; for it is againſt the na- 
tore of a Reſignation to be conditional, beiug a judicial 
act. 3 Ne. Abr. 157 

If any incumbent corruptiy reſign his bene fice, or take 
any reward for reſiguing the ſame, he ſhall forfeit double 
the value of the ſum, Oc. given, and the party giving it, 
be incapable to bold the Living. Szar. 31 Elix. c. 6.48. 
But a man may bind himſelf by bond to reiign, and it is 
not unlawful, but may be on good and valuable reaſons ; 
as, where he is obliged to reſign if he take a ſecond be- 
ve fice, or if he be non-reſident by the ſpace of ſo many 
months, or to reſign on requeſt, if the patron ſhall pre- 
ſent his ſon or kinſman, when he ſhall be of age capable 
to take the living, &c. Cro. Jac. 249, 274. Though 
bonds for Reſignation of benefices have no encourage- 
ment in Chancery; for on ſuch bonds, generally, che in- 
cumbent is reheved, and not obliged to reſign. 1 Kal. 
r. 443. On debt upon a bond to reſign a beneſice, the 
Court would not let the defendant's counſel argue the 
validity of the bond, theſe bonds having been ſo often 
eltabliſhed even in a Court of Equity. r Strange 227. 
But ſach a bond will not be allowed, where money has 
been paid on it. 16:4. 534. See further, title Sm. 

A parſon's refuſal to pay his tenths, it is ſaid, is a Re- 
ſignation, for which he may be deprived, Oxver 5- And 
where Reſignation is actually made de eccleſid, it extends 
to all the lands and poſſeſſions of the church. Cro. Zac. 63. 

1 he uſual words of a Reſignation are Renuncio, Cedo, 
Dinitto, and Reſigns; and the word Re/igro is not a pro- 
per term alone, 2 Rel. 350. 

As to Reſignation of temporal offices, —Declaring, at 
an aſſembly of the Corporation, that he would hold the 
place of Alderman no longer, is a good Reſignation, 
eipecially ſince the Corporation accepted it, and choſe 
another in his place; but, till ſuch ele tion, he had power 
to waive his Reſignation, but not afterwards. 2 Salk. 433. 

A Rurgels of a Corporation came to the Mayor, and 
2:24 the Mayor to remove and diſmiſs him from the 


* 
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place of Burgeſs, On return of this, a Mandawas was 
denied to reſtore him; for having reſigned voluntarily, 
he is eſtopped to fay, that the Mayor had no power to 
remove him ; and the cafe being ſent to Hale, Ch. B. he 
agiced, and ſaid, that a Corporation, as ſuch, have 
power to take ſuch Refigaation, Sid. 14. 


Put giving conieut to be removed, does not amount ta 


a Refignatin. A wan may reſign an office by parol. 
llolt's Rep. 459. 

Reſiguatiou by a Common- Council- man need not be 
by cecd. Latæv. 403. | 

Where an Alderman is a juſtice of Peace for life, 


by force of the patent of the Ring, who created the Cor- 


poration, he cannot refign bis office of Juſtice of Peace; 
becauſe he cannot refign it but to a ſuperior; per Cote, 
Ch. J.: Rol. Rep. 135. l. 19. 

So, if a mag can have no title to the profits of an 
ofice, without the admiſſlon or confirmation of a ſuperior, 
there the Reſignation of cat office muft be to him. 
2 Alf. Abr. 158. Sec titles Corporatum; Diandamus ; 
Duc Ii Arraubs. 

RH OO KT, Refortur; The authority or juriſdiction 
of a Court. Sn. 
 Devnier Reert, the laſt refuge. The Houſe of Lords 
is the Dernier Rejert in caſes of Appeal. 

RE SPECTU COMPUTI VICECOMITIS Ha. 
BENDO, A Writ for reſpiting a Sherift's account, di- 
rected to the Treaſurer and Barons of the Exchequer. 
Reg. Orig. 139. See title Sheriff 

RESUETE, Refetus.] A delay, forbearance, or con- 
tinuation of time. G/anwil, lib. 12. c. g. See this Dia. 
title Execution of Criminals. 

RESPITE or Homace, ReſfteRus Homagit ] The for- 


bearance or delay of Homage, which cught to be per- 


formed by tenants holding by Homage, Sc. It was moſt 
frequently in uſe for ſuch as held by Aer vice and 
in capite, who formerly paid into the Exchequer, every 
fifth term, ſome ſmall ſum of money to be reſbited their 
Homage: But this charge being incident to, and ariſing 


from Aue rice, it is taken away by at. 12 Car. 2. 


c. 24. dee titles Tenures ; Homage. 
ResyiTz or Jury; See titles Jury; N Prius; 
Trial, 


To anfever ever, in an action, to the merits of the cauſe, 
Sc. If a demurrer is joined on a plea to the juriſdic- 
tion, perſon, or writ, Sc. and it be adjudged againtt the 
defendant, judgment is given that he ſhall anſwer over. 
See titles Fudgment 3 Demurrer. 

RESPONDEAT SUPERIOR. If Sheriffs of Lenden 
are inſufficiest, the Mayor and Commonalty mud aofwer 
for them: And pur inſufficience del Bailiſf aun liberty, 


reſpondeat dominus libertatis. 4 Ia. 114: Stat, 44 


Edo. 3. cap. 13. 


If a Coroner of a county is inſufficient, the county as 
his Superior ſhall anſwer for him. Mαe, 1nft, 83. 

A Gaoler conſtitutes another under him, and he per- 
mits an eſcape, if he be not ſufiicicat, Re pe 1deat Su; erior; 
and ſuperior officers muſt anſwer for their deputies in 
civil actions, if they are inſuiicient to anſwer damages. 
Dea. & Stud. c. 24. See titles Deputy; Ocer. : 

RESPONDENTIA ; See B::romiy 5 lara IV. 

RESPONSALIS, Qu! reg u ert.] He who ap- 
pears and anſwers for another in Court at a day allipned. 
Glan, lib. 12. c. 1, Fla mates à difference between 
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KESTITITUTEON. ---- 


re{ponſalem, atiurnatum, and ęſhniatorem; he ſays, that 
reſpon/alis was for the tenant, not only to excuſe his ab- 
ſence, but to ſigniſy what trial he meant to undergo, the 
combat or the country. Feta, lib. 6. e. 21. 


This word is made uſe of in the Canen Law for a 


Proctor. 

RESTITUTITION, Reſitutio.] The reftoring any 
thing unjuſtly taken from another: It ſignifies alſo the 
putting him in poſſeſſion of lands or tenements, who had 
been unlawfully diſſeiſed of them. Cromp. Juft. 144. 
And Reſtitution is a Writ, which lies where judgment 1s 
reverſed, to reſtore and make good to the defendant what 


he hath loſt : The Court which reverſes the judgment, 


gives, on reverſal, a judgment for Reſtitution; whereon 
a ſcire facias quare reſtituticnem habere non debet, reciting 


the reverſal of the judgment, and the writ of execution, 


Sc. mult iſſue forth. But the Law doth often reſtore 
the poſſeſſion to one without a Writ of Reſtitution, 2. e. 
dy writ of habere facias poſſiſtonem, &Cc. in the common 
proceeding of juſtice on a trial at Law. 2 Lil. Abr. 472, 3. 
See title Execution, 


Fnere is a Reſtitution of the poſſeſſion of lands in caſes 
of forcible entry ; a Reſtitution of lands to an heir, on his 


anceſtor's being attainted of treaſon or felony ; and Re- 


ſtitution of ſtolen goods, Oc. 


A Writ of Reſtitution is not properly to be granted 
but where the party cannot be reſtored by the ordinary 
courſe of Law; and the nature of it is, to reſtore the 
party to the poſſeſſion of a freehold, or other matter of 
profit, from which he is illegally removed; and it ex. 
tends to Reſtitution on Mardamus to any public office. 
2 Till. 472, 473. 

Where a judgment for land is reverſed in B. R. by 
Writ of Error, the Court may grant a Writ of Reſtitu— 
tiow to the Sheriff to put the party in poſſeſſion of the 
lands recovered from him by the erroneous judgment ; 
though there ought to be no Reſtitution granted of the 
poſſeſſion of lands, where it cannot be grounded on ſome 
matter of record appearing to the Court. Hil. 22 Car. 
And perſons who are to reſtore, are to be parties to the 
record; or they muſt be made ſo by ſpecial ſcire facias. 
Cro. Car. 328: 2 Salk. 587. | 

If a leaſe is taken in execution on a Fi. fa. and ſold by 
the Sheriff, and afterwards the judgment is reverſed ; 
the Reſtitution mult be of the money for which it was 
fold, not the term. Cro. Fac. 246: Moor 788. But 


where a Sheriff extended goods and lands on an elegit, 


and returned that he took a leaſe for years, which he 
ſold and delivered to the plaintiff as Bona &Catalla of the 
defendant for the debt, and afterwards the judgment was 
reverſed for error ; it was adjudged, that the party ſhall 
be reſtored to the leaſe, becauſe the elegit gave the She- 
riff no authority to ſell the term, therefore a Writ of Re- 
ſtitation was awarded. Telv. 179. And there has been, 
in this caſe, a diſtinction made between compulſatory and 
voluntary acts done in execution of juſtice ; where the 
Sheriff is commanded by the writ to ſell the goods, and 


| where he is not, when the goods are to be reſtored, &c, 


8 Rep. 96. 

If a plaintiff hath execution, and the money is levied 
and paid, and afterwards the judgment 1s reverſed, there 
the party ſhall have Reſtitution without a /ire ſacias, for 
it appears on the record what the party hath loſt and paid; 


dw if the money was only levied, and not paid, then 


10 


— 


to the right of the buyer, whoſe merit is only negative, 


there muſt be a ſcire facias ſuggeſtir g the ſum levied, (2, 
And where the judgment is {et aſide after execution ſor 
an irregularity, there needs no /cire facias for Reſtitution 
but an attachment of contempt, if, on the rule for Refi. 
tution, the money is not reſtored. 2 Salk. 588, 

In a fcire ſucius quare reſtitutionem & c. the defendant 
pleaded 3 of the money mentioned in the {re fa. 
cias, and it was held to be no plea. Cro. Car. 328. But 
now payment is a good plea to a re facias by the Har. 
4& 5 Ann. c. 16. $12: 2 Lill. Abr. goon : | 1 

Upon a Writ of I laica removendd a parſon was put 
out of poſſeſſion; and on a ſuggeſlion thereof, and afiga. 
vit made, Reſtitution was ordered. Cro. Elix. 465. 

The Juſtice of Peace, before whom an inditment 
for forcible entry is found, mult give the party Reſtitu— 
tion of his lands, Fc. who was put out of poſſeſſion by 
force. Star. 8 H. 6. c. g. But where one is indicted for 
a forcible entry, and the party indiQed traverſes the in. 
dictment, there cannot be Reſtitution before trial and a 
verdict, and judgment given for the party, though the 
indictment be erroneous; it being too late to move to 


quaſh the indictment after the traverſe, which puts the 


matter on trial. 2 Lill. 473, 474. See Forcible Entry 11, 

A perſon being attainted of treaſon, Sc. he or bis 
heirs may be reſtored to his lands, Cc. by the King's 
charter of pardon ; and the heir, by petition of right, 
may be reſtored if the anceſtor is executed: But Reſhiy- 


tion of blood muſt be by act of Parliament; and Reltitu- 


tions by Parliament are ſome of. blood only, forme of 
blood, honour, inheritance, Sc. The King may reſtore 


the party, or his heirs, to bis lands, and the blood, as to 


all iſſue begotten after the attainder. 3 nf. 240: Co. 
Litt. 8, 391. See titles Attainder ; Forfeiture, &c. 

On a conviction of larceny, the preſecutor thall have 
Reſtitution of his goods, by virtue of at. 21 E. 8, 
c. 11: for, by the Common Law, there was no Reſtitu- 
tion of goods upon an indiAment, it being conſidered as 
at the ſuit of the King only; and therefore the party was 
enforced to bring an Appeal of Robbery, in order to 
have his goods again. 3 Iaſt. 242. But it being con- 
ſidered, that the party proſecuting the offender by in- 


dictment deſerves, to the full, as much encouragement 


as he who proſecutes by appeal; this ſtatute was m:de, 
which enacts, that if any perſon be convicted of larceny, 
by the evidence of the party robbed, he ſhall have full 
Reſtitution of his money, goods, and chattels, or the ya- 
lue of them, out of the offender's goods, if he has any, 
by a writ to be granted by the Juſtices. And the con- 
ſtruQion of this act having been in a great meaſure con- 
formable to the Law of Appeals, it has therefore in 
practice ſuperſeded the uſe of appeals of larceny. For 
inſtance: As formerly upon appeals, ſo now upon in- 
dictments, of larceny, this Writ of Reſtitution ſhall reach 


the goods ſo ſtolen, notwithitandin 5 the property of them 


is endeavoured to be altered by ſale in markert-overt, 
1 Hal. P. C. 543. And, though this may ſeem ſome- 
what hard upon the buyer, yet the rule of Law 1s, that 


| ſpoliatus debet, ante omnia, reflitui; eſpecially when he 


has uſed all the diligence in his power to convict the fe- 
lon. - And, fince the caſe is reduced to this hard neceſ- 
ſity, that either the owner or the buyer muſt ſuffer; the 
Law prefers the right of the owner, who has done a me- 
ritorious act, by purſuing a felon to,condign puniſhment, 


that 
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that he has been guilty of no unfair tranſaction. See 
2 Inf, 714: 3 ſoft. 242: 5 Rep. 109 And it is now 
uſual for the Court, upon the conviction of a felon, to 
order (without any writ, no inſtance of the ſuing out of 
which has occurred for three hundred years) immediate 
Reſtitution of ſuch goods, as are brought into Court, to 
be made to the ſeveral proſecutors, Or, elſe, ſecondly, 
without ſuch Writ of Reſtitution, the party may peace- 
ably retake his goods, wherever he happens to find 
mem, unleſs a new property be fairly acquired therein, 
Or, laſtly, if the felon be convicted and pardoned, or be 
allowed his clergy, the party robbed may bring his action 
of trover againſt him for his gcods; and recover a 
ſatis faction in damages. But ſuch action lies not before 
proſecution ; for ſo felonies would be made up and heal- 
ed: 1 Hal. P. C. 546: And alfo recaption is unlawful, 
if it be done with intention to ſmother or compound the 
larceny ; it then becoming the heinous offence of TV- 
bite. See 4 Comm. c. 27. p. 363. 

If goods ſtolen are not waived by flight, or ſciged for 
the King, the party robbed may take his goods again 
without proſecuting the felon ; but after they are ſeized 
for the King, they may not be reitored without appeal 
or indictment. Kel. 48: 2 Harck. P. C. c. 23.4 49. 

A ſervant took gold from his mater, and changed it 
into ſilver ; the matter ſhall have Reſticution of the filyer 
by this ſtatute. Cro. Flix. 561. fl. O. 4 

4. ſtole caitle and fold them at C:wertyy, in an open 
market, and immediately he was apprehended by the 
Sheriff of Coventry, and they ſeized the money; and aſter- 
wards the thief was arraigned and hanged, at the ſuit of 
the owner of the cattle: And, by the Court, the party 
hal! have Reſtitution of the money, notwithſtanding the 
words of the fat. 21 H. 8. c. 11, the gods ſtolen, Sc. 
Noy 128. 

A Bank- note of 50. was ſtolen from G:/:ghtly, by one 
Ferguſon. He was apprehended, and ſeveral articles of 
filver plate, a Bank. note of 200., and ten guineas in gold, 
which were found upon him, were produced at the trial, 


and placed in the cuſtody of Reyno/;'s, Clerk of the Ar- 


raigns. Golightly gave evidence againſt Fergaſen at the 


Old Bailey, and he was convicted of ftealing the 50/. note. 


The owner demanded Reſtitution from Reynolds of the 


goods found upon Ferguſes; but, as they were not the 


identical goods which Golightly had loſt, Kepnelds re fuſed 
to reſtore them. But on trover being brought in B &. 
they were ordered to be reſtored, they being the produce 
of the 50l. Bank- note. Lt. go. | 
The owner of goods ſtolen, who has proſecuted the 
thief to conviction, cannot recover the valve of his goods 
from a perſon who has purthaſed them, and fold them 
again, even with notice of the theft, before conviction. 
2 Term Kep. 750. But the plaintiff has a right to the Re- 
ſtitution of the goods in ie, and perhaps would be en- 
titled to recover damages in trover againſt any perſon 


who ie fixed with the goods after conviction, and refuſes 


to deliver them ; for then the goods are converied to 
the prejudice of the owner. Per Kenyen, C. J. 

It the owner of goods loſes them by a fraud, and not 
by a felony, and atterwards convicts the offender, he is 


not entitled to Reſtitution; or to retain them, againſt a per- 


fon (as a pawnbroker) who has fairly acquired a new 
right of property in them, 5 Term Rep. 175. 


| 
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See further, this Dictionary, title Mardet; and the 
fat. 1 Fac. 1. c. 21, there noticed, by which the ſale of 
goods, wrongfully taken, to a pawnbroker within Len- 
don, or two miles thereof, ſhall not alter the property. 


Sce alſo fur. 36 Geo. 3. c. 87.4 10; and this Dictionary, 


title Pazwnbroters, as to goods illegally pawned. As ta 
ſtolen hortes, ſee this Dictionary, title Horſes; and fat. 
31 Elix. c. 12, whereby the owner may, within fix 
months, on paying the buyer what he actually paid, re- 
cover his horſe without proſecution, 

Re-ResTITUTION, Takes place when there hath 
been a Writ of Reſtitution before granted: And Reſti- 
tution is generally matter of duty; but Re-reftitution is 
matter of grace. Ram 85. 

A Writ of Re-reilitution may be granted on motion, 
if the Court ſee cauſe to grant it. And on quaſhing an 
indictment of forcible entry, the Court of B. R. may 
grant a Writ of Re-reſtitution, &c, 2 Lill. Abr. 474. 
See title Forcible Entry II. 

RESTITUTIONE EXTRACT1 ar EcCCLEsia, A 
Writ to reſtore a man to the Church, which he had re- 
covered for his ſanctuary, being ſuſpected of felony. 
Reg. Orig. 69. 

RESTITUTIONE TEMPORALIUM, A Writ di- 
rected to the Sheriff, to re/tore the Temperalties of a biſhop- 
rick to the Biſhop elected and confirmed, F. N. B. 169: 
| Rul. Ar. 880. 

RESULTING USE. Whenever the Uſe limited by 


a a deed expires, or cannot velt, it returns back to him whe 


raiſtd it, after ſuch expiration, or during ſuch impoſſibi- 
lity, and is ſtyled a Reſulting Uſe. As, if a man makes 
a feoffment to the Ule of his intended wife for life, with 
remainder to the Uſe of the firſt-born ſon in tail: Here, 
i he marries, the Uſe reſults back to himſelf; after mar- 
riage, it is Executed in the wiſe for lite; and if ſhe dies 
without iftue, the whole reſults back to him in fee. Bacon 
of Ujes 359: 1 Rep: 120, See title Uſes. 
RESUMMONS, Re/ammonitio. | A ſecond Summons, 


or calling a man to anſwer an action, where the firſt 


Summons is defeated by any occaſion ; and when, by 
death, Sc. of the Judges, they do not come on the day 
to which they were continued, for trial of cauſes, ſuch 
cauſes may be revived or recontinued by Reſummons, 
There is alſo a Writ of Reſummons, which iſſues after 
ar! demurrer. See titles Parol Demurrer ; Re. attachment. 


RESUMPTION, &e/umpto.] Is particularly uſed for 


taking again into the King's hands ſuch lands or tene- 
ments, Sc. as before on falſe ſuggeſtion he pad granted 
by letters patent to any man. Broke 298. It is ſaid, that 
the King cannot grant a prerogative of power ſo, but 
that he may reſume it; otherwiſe it is of a grant of an 
intereſt. Su e Rep. 236. Reſumption of Grants is men- 
tioned in the Hat. 31 Hen. 6. c. 7, and other ſtatutes, 
See title Grazt of ibe King. 

RETAINER, from tne Latin Rezinere.] Signifies, in 


a legal ſenſe, a ſervant, but nor menial or familiar, that is, 


not continually dwelling in the houſe of his maſter, but 
only wwaring his livery, and attending ſometimes upon 


ſpecial occaſions. This livery was wont to conſiſt of hate, 


(or hoods,) badges, or other ſuits of one garment by the 
year; and was many times given by great men, on de- 
hgn of maintenance and quarrels; and was therefore 


jultly forbidden by ſeveral flatutes; as by at. 1 N. 2. 
6. 75 
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c. 7, on pain of impriſonment and forfeiture to he King; 
and again, by fat. 16 R. 2. c. 4: 20 R. 2. c. 1: 1 H. 4. 


c. 7, by which the offender ſhould make ranſom at the 


King's will; and any Knight or Eiquire thereby duly at- 
tainted ſhauld loſe his livery, and forfeit his fee for ever, 
&c, Which ſtatutes were further confirmed and ex- 
plained by Hats. 2 H. 4. c. 21: 7 H. 4 c. 3: 8 H. 6. 
c. 4. Yet this offence was ſo deeply rooted, that Edward 
the Fourth was neceflitated to confirm the former ſtatutes, 
and further to extend their meaning, as appears by Vat. 
8 Eda. 4. c. 2, adding a ſpecial penalty of five pounds on 
every man who pave ſuch zwery, and as much on every 
one ſo retained, either by writing, oath, or promiſe, for 
every month. | | | 
Theſe were, by the ſeudiſts, called 7h dati, fic exim di- 


cuntur qui in alice us fraem S ymutcln recepti ſunt. And as 


our Retainers were thus forbidden, ſo were thoſe afidats 
ia other countries. But moſt of the above-mennoned 


ſtatutes were repealed by „at. 3 Car. 1. c. 1. Cowell, 


And the proviſions of theſe obſolete and expired laws, 
are rendered uſeleſs by the alteration of manners. See 
farther, title Mainterance. | 

RETaineR Or DeBTrs, By an Executor or Ad- 
miniitrator, See title Zxecutor V. 6. 

ReTaininG Fee, Merccs retinens.] The firſt fee 
given to any Serjeant or Coanſellor at Law, whereby to 
make him ſure that he ſhall not be on the contrary part. 

RETALIATION ; See Lex Talionis. 

RETENEMENTUM, Is a word uſed for detaining, 
withholding, or keeping back. And /re-ullo retenemento 
was an uſual expreſſion in old deeds and conveyances of 
lands. Cowell. 

RETINENTITA, A Retinue, or perſons retained to a 
Prince or Nobleman. Pat. 14 R. 2. 


RETORNO HABENDO ; See Returno. habenas ; 


Replevin. 


RETRACTUS AUE, The ebb or return of a- 


tide. Plac. 30 Ez. i. 

RE TRAXIT, Is when a plaintiff cometh in perſon 
in Court where his action is brought, and faith he will 
not proceed in it; and this is a bar to that action for 


ever. It is fo called, becauſe it was the emphatical 
word in the Latin entry. See Sellon's Pra. : and this 


Dictionary, tigles Non/uit ; Rolle Preſegui. 

A Retraxit muſt be always in perſon ; if it is by attor- 
ney, it is error. 8 Rep. 58: 3 Sa/k. 245. | 

A Retraxit is a bar to any aQtion of equal nature, 


brought for the ſame cauſe or duty; but a nonſuit is not. 


1 Inſt. 208. See Wil/. go. . 
I a plaintiff ſays, he will not appear, this is not a Re- 
traxit, but a nonſuit : But if the plaintiff ſays he will 
not ſae, it is a Retraxit. 2 Danv. Abr. 471. And Re- 
traxit is always on the part of the plaintiff or demand- 
ant; and it cannot be before a declaration, for before 
the declaration it is only a nonſuit. 3 Leon. 47: 2 Lil, 
Abr. 476. | 

If a plaintiff enter a Retraxit againſt one joint-treſ- 
paſſer, it is a releaſe to the other. Cre. Elix. 762. Sed 
5. For if 2 Retraxit be entered as to one appellee in 


appeal of murder, the ſuit may be continued againſt the 


reſt ; becauſe the appellant is to have a ſeveral execu- 
tion againſt every one of them. H. P. C. 190. In a pro- 
hibition by three, a Retraxit of one ſhall not bar the 


other two plaintiffs. Moor 469: Nel/. Ar. 165. A Re- 


| 
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trax't in its operation is moſtly ſimilar to a Noelle proſegr;, 
entered to the whole cauſe of action. See that title, 

RETTE, Fr.] A charge or accuſation, Star. H*/. 1, 
c. 2. Co. Litt. 173, b. and u. 

RETURN, R2!»r#a, or Retorna, from the Fr. retour, 
i. e. reditio, recur/us.] Hath many applications in Law; 
but is moſt commonly uted for the Return of writs, which is 
the certificate of the Sheriff made to the Court, of what 
ue hath dons touching the execution of any writ directed 
wo bim; and where a writ is executed, or the defendant 
cannot be found, &c, then this matter is indorſed on the 
back of the writ by the officer, and delivered into the Court 
waence the writ iſſued, at the day of the return thereof, 
in order to be filed. Stat. Vm. 2.13 E. 1: c. 39: 
2 Lil. abr. 476. Sce titles Sheriff; Prit. 

Tae name of the Sheriff mult alxays be to the Return 


of writs; otherwiſe it doth not appear how they came 


into Court ; If a writ be returned by a perſon to whom 
it is rot directed, the Return is not good, it being the 
tame as if there was no Return on it. And after a Re. 


turn is filed, it cannot be amended ; but before, it may. 


Cro. Elix. 310, 

If the Sheriff doth not make a Return of a writ, the 
Court will amerce him: So, if he makes an inſufficient 
Return; and if he makes a falſe Return, the party 
grieved may have an action on the caſe againſt him, 
iFoed"s Inſt. 71. | 

If a Sheriff return a vouchee ſummoned, where in truth 
he is dead, and there is no ſuch perſon: or in a precip? 
quod rediat that the tenant is dead, c. there may be au 
avermert againſt ſuch Returns, by the Hat. 14 Ed. z. 
c. 18: Fenk. Cent. 121, 122. 

Some Returns are a kind of declaration of an accuſ- 
ation; as the Return of a reſcous, and the like; and 
theſe muſt be certain and perfect, or they will be ill, 
11 Rep. 40: Ploꝛo. 65,117 : Keilw, 165. 

Writs to do things in franchiſes, are directed to, and 
returned by the Sheriff, to whom bailiffs make their Re- 
turns; And an action will lie againſt a Sheriff, who takes 
the Return of one who is no bailiff, and againſt him who 
makes it; and likewiſe againſt the bailiff of a franchiſe, 
for negligence in execution, Tc. 7 Ed. 4. 14: 12 EA. 4. 
15: Adcor, c. 606. 5 

There is alſo a Return of Juries by Sheriffs; and Re- 
turns of commiſſions by Commiſſioners, Oc. See the 
ſeveral appropriate titles. 

REruxx-Daxs, Certain Days in Term, for the Re- 
turn of Writs, or Days in Bank. See Term, 

\ RETUrRxXo HABEN DO, A Writ which lies where 
cattle are diſtrained and replevicd, and the perſon who 
took the diſtreſs juſtifies the taking, and proves it law- 
ful ; on which the cattle are to be returned to him. 
This writ alſo lieth when the plaint in replevin is re- 
moved by recordari, into the King's Bench or Common 
Pleas, and he whoſe cattle are diſtrained makes default, 


aud doth not proſecute his ſuit. F. N. B. 74 See title 


Refplewin g 

REerurns or MEMBERS TO PARLIAMENT ; See 
Parliament. 

RETURNUu AveRrioRUM, A judicial Writ, the 
ſame with Returno habendo. Reg. Tudic. 4. 

RETURNUM IRREPLEGIABILE, A Writ judicial, 
directed to the Sheriff for the final reſtitution or return 
of cattle to the owner when unjuſtly taken ce diltrained, 

and 
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REV 


and fo found by verdi; end it is granted after a non- 
ſuit in a ſecond deliverance, Reg. Judic. 27, See title 
Replevin. 

REVE, or Gereve, from the Saxon word, Grafa, Præ- 
fttus. Lambard's explicatioa of Saxon words, verb. 
Prafean;.) The bailiff of a franchiſe or manor, eſpeci- 
ally in the Weſtern part of Eugland: Hence Shire reve 
for Sheriff, See Kitchin 43. 

REVELACH, Rebellion, from revellare, to rebel. 
Gal: Domeſday, title Cefreſcire. 

REVELL AND, Terra. Regis. Hoc terra ſuit tempore 
Edwardi Regis Tainland, {ed poſtea conver/a oft in Reve- 
land. Er item dicunt legati Regis, quod ipſa terra & cenſus 
gui inde exit, furtim aufertur a Rege. Domęſd. Hereford/c. 

The land here faid to have been Thaxeland, T. E. R. 
and after converted into Reveland, ſeems to have been 
ſuch land as having reverted to the King after the death 
of his Thane, who had it for life, was not fince granted 
out to any by the King, but reſted in charge on the ac- 
count of the Reve or bailiff of the manor ; who (as it 
ſcemeth) being in this lordſhip of Hereford, like the 
Reeve in Chaucer, a falſe brother, concealed the land 
ſrom the auditor, and kept the profit of it; till the ſor- 
vevors, who are here called Legati Regis, diſcovered this 
{alſchood, and preſented to the King that furiim arfertur 
Pr Rege. ä 

This paſſ ge from Domeſday-book is imperſectly 
quoted by Sir Edward Cale, who, from theſe words, 
draws a falſe inference, that land holden by knight-ſer- 
vice was called 'Thainland, and land holden by ſocage 


was Called Reveland. Comvel/, See Spelman of Feud, 


c. 24: 1 1nft, 86, a. and x. WE” 

Dair;mg/: attempts to eſtabliſh a diſtincttion be- 
tween Becklana, or T haneland; and Reveland, alſo 
called Feli/and : and to ſhew that the former was feu- 
dal, and the latter allodial. Dalrymp. Feud. prep .g. 
See titles Texures 53 Cappheld; Bockland ; Folkland, 

REVELS, Sports of dancing, maſging, Sc. form- 
crly uſed in Princes? Counts, the Inns of Court, and no- 
blemen's houſes 3; commonly performed by night, there 
was an oſũcer to order and ſuperviſe them, who was in- 
titled Maſter of the Revels. Corve!!, 

REVENUE, Fr.] Properly the yearly rent which ac- 
crues to any man from his lands and poſſeſſion; and is 
generally uſed for the Revenues or profits of the Crown, 

Whoever chooſes to be informed of the fiſcal preroga- 
tives of the King, or ſuch as regard his Revenue ; which 
the Bri; Conſtitution hath veſted in the Royal perſon, 
in order to ſupport his dignity, and maintain his power, 
will find them very curiouſly and learned!y treated of 
by Blackftone, in the 8th chapter of the firit volume of 
his Cermentaries. And ſee this Dict. ütles King; Taxes, 

REVERSAL, Of judgment; Is the miking it void 
for error ; and when, on the return of a writ of error, it 
appears that the judgment is errcneous, then the Court 
give judgment, Quo judicium revocetur, adnulletur & 

. 77 N 
Fcnitus pro nullo habeatur. 2 Lill. Abr. 481. 

The eldeſt Judge of the Court, or, in his abſence, the 


next in ſeniority, always pronounces the Reverſal of an 


erroneous judgment openly in Court, on the prayer of 
the party; formerly it was the coarſe to pronounce it in 
French, to this effect, Pur les errors avandit, L. auter 
fers manifeſt in le record, ſoit Ie judgment rever/e, &c. 
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Trin. 22 Car. B. R. The Judge now only ſays, Judg- 
ment affirmed, or, Judgment reverjed, as the caſe hg ppens. 

Reverſal of a judgmert may be pronounced condi- 
tionally, i. e. That the judgment is reverſed if the de- 
fendant in the writ of error doth not ſhew good cauſe 
to the contrary at an appointed time; and this is called 
a revecetur niſi; and it no cauſe be then ſhewn, it ſtands 
reverſed without further motion. 2 Lil. 482. 

By the Statute of Limitations, far. 21 Fac. I. r. 16. 
$ 4, where judgment is given for a plaintiff, and re- 
verſed by Writ of Error; or if judgment for a plaintiff 
be arreſted, or if a defendant in an action by original be 
outlawed, and the outlawry reverſed, the plaintiff may 
commence a new action within twelve months after ſuc}: 
Reverſal, or arreft of judgment, or Reverſal of outlawry : 


though it be beyond the time of limitation directed be- 


the ſtatutes. See title Limiration of Aliens. 


See ſurther, this Dictionary, titles Attainder 5; Error 


VI: Jauagment II. — | 

REVERSION, Never, from Revertor.] A retura- 
ing again. 1 If. 142. 

A Reverſion hath two ſignifications ; the one is an 
eſtate leſt, which continues during a particular eſtate in 
being; and the other is the returnirg of the land aftcr 
the particular eſtate is ended: It is ſaid to be an intere/? 


in the land, æchen the feſ Hon call fall, and ſo it ig 


commonly taken; or it is when the cfate, which was 
parted with for a time, ceaſeth, and is determined in the 
perſons of the alienees or grantees, Oc. and returns to the 
grantor or donor, or their heirs, from whence derived, 
Plexed. 160: 1 Infl. 142. 

But the uſual definition of a Reverficn is, that it is 54 
re/:due of an eflate left in the gren'cy after a particular 
e//ate granted away, continuing in him who granted the 
particular eſtate; and where the particular eſtate is de- 
rived out of his eſtate. Alſo a Reverfion takes place 
after a Remainder, where a perſon makes a diſpoſition of 
a leſs eſtate, than that whereof he was ſeiſed at the time 
of making thereof, 1 1. 22, 142: Ward's Ix. 151. 
The difference between a Reverſion and a Kemainder 
is, that a Remainder is general, and may be to any man, 
except to him who granteth the land, for term of life, or 
oiherwiſe ; and a Reverſton is to himſelf from whom the 
conveyances of the lard proceeded, and is commonly 
perpetual, Sc. Remainder is an eſtate, appointed 
over at the ſame time: But the Reverſon is not always 
at the ſame time appointed over, See title Remainder, 

Blackſtone, with his uſual accuracy and perſpicuity, 
ſhortly defines a Rewer//on thus: The reſidue of an 
eſtate leſt in the grantor, to commence in poſſeſſion after 
the determination of ſome particular eftate granted out 
by him.”” Cee deſcribes a Reverſion to be the returning 
of land to the grantor, or his heirs, after the prant is over : 
As, if there be a giſt in tail, the Reverſion of the fee is, 
without any ſpecial reſervation, veſted in the donor by 
act of Law; and ſo alſo the Reyer ſion, alter an eſtate ſor 
life, years, or at will, continues in the leſſor: For the 
fee-fimple of all lands muſt abide ſomewhere; and if he, 
who was before poſſeſſed of the whole, carves cut of it 
any ſmaller eſtate, and grants it away, whatever is not 
ſo graated, remains in him. A Rererfion is never there- 
fore created by deed or writing, but ariſes from con- 
Mu uction of Law; a Remainder can never be. limited; 
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unleſs by either deed or deviſe, But both are equally 
transferrable, when actually veſted, being both eſtates 77 
præſenti, though taking eſſect in futuro. 2 Comm. c. 11, 
Cites 1 IA. 22, 142. 


The doctrine of Reverſions is plainly derived from the 


feudal conſtitution: For, whep a feud was granted to a 
man for life, or to him and his iſſue male, rendering 
either rent, or other ſervices; then, on his death, or the 
failure of iſſue male, the feud was determined and re- 
ſulted back to the lord or proprietor, to be again diſ- 
poſed of at his pleaſure : And hence the uſual incidents 
to Reverſions are ſaid to be fealty and rent. When no 
rent is reſerved on the particular eſtate, fealty however 
reſults of courſe, as an incident quite inſeparable, and 


may be demanded as a badge of tenure, or acknowledg- 


ment of ſuperiority ; being frequently the only evidence 
that the lands are holden at all. Where rent is reſerved, 
it is alſo incident, though not inſeparably ſo, to the Re- 
verſion. 1 Ii. 143. The rent may be granted away, re- 
ſerving the Reverſion; and the Reverſion may be 

ranted away, reſerving the rent; by ſpecial words : 
bat by a general grant of the Reverſion, the rent will 
paſs with it, as incident thereunto; though by the grant 
of the rent generally, the Reverſion will not paſs. The 
incident paſſes by the grant of the principal, but not 
e converfo, 1 Inſt. 151, 2. 

Theſe incidental rights of the Reverſioner, and the re- 
ſpective modes of deſcent, in which remainders very fre- 
quently differ from Reverſions, have occaſioned the 
Law to be careful in diſtinguiſhing the one from the other, 
however inaccurately the parties themſelves may de- 
ſcribe them: For if one, ſeiſed of a paternal eſtate in 
fee, makes a leaſe for life, with remainder to himſelf and 
his heirs, this is properly a mere Reverſion, to which rent 
and fealty ſhall be incident; and which ſhall only de- 
ſcend to the heirs of his father's blood, and not to his 


| heirs general, as a remainder limited to him by a third 


perſon would have done: For it is the old eſtate, which 
was originally in him, and never yet was out of him. 
And ſo likewiſe, if a man grants a leaſe for life to A, 
reſerving rent, with Reverſion to B. and his heirs, B. 
bath a remainder deſcendible to his heirs general, and 
not a Reverſion to which the rent is incident; but the 


grantor ſhall be entitled to the rent, during the conti- 


nuance of 4.'%s eſtate. 2 Comm. c. II, cites Cro, Elie, 
321 : 3 Lev. 407: 1 And. 23. 
When the particulzr eſtate determines, then the Re- 


- verſion comes into poſſeſſion, and before it is ſeparated 


from it; for he who hath the poſſeſſion, cannot have the 
Reverſion, becauſe, by uniting them, the one 1s drowned 
in the other, 2 Lil. Abr. 484. See title Merger. 

The Reverſion of land when it falls, is the land itſelf; 
and the poſſeſſion of the tenant, preſerves the Reverſion 
of che lands, with the rents, tc. in the donor, or leſſor, 
2 oft. 324. BD hs | 
A Reverſion of an eſtate of inheritance may be granted 
by bargain and ſale inrolled, leaſe and releaſe, fine, Oc. 
And by the grant of lands, a Reverſion will paſs; 
though by the grant of a Reverſion, land in poſſe ſſon 
will not paſs. 6 Rep. 36: 5 Rep. 124: 10 Rep. 107. 

If one have a Reverſion in fee, expectant on a leaſe 
for years, he may make a bargain and ſale of his Re- 


verſion for one year, and then make a releaſe to the bar- 


to the bargainee. 2 Lil. Abr. 433, And a Reverſioner 
may covenant to ſtand ſeiſed of a Reverſion to uſes, Oe. 
11 Rep. 46. Likewiſe a Reverſion may be deviſed by 
will; and a teſtator being ſeiſed in fee of lands which 
he had in poſſeſſion, and of other lands in Reverſion, ge. 
viſed all his lands for payment of debts ; adjudged, that 
by the words © all his lands,” the Reverſion as well a; 
the poſſeſſion paſſed. 2 Ard. 59 : Cro. Flix. 159. 

A perioa deviſed a manor to A. B. for fix years, and 
ſome other lands to C. D. and his heirs ; and all the ref 
of his lands to his brother, and the heirs male of his 
body: and it was held that theſe words, „the reſt of 
his lands,“ did not only extend to the lands which were 
not deviſed before, but to the Reverſioa in fee of the 
manor, after the determination of the eſtate for years, 
Allen 28. And by deviſe of all lands, tenements, and he. 
reditaments, undiſpoſed of before in a will, a Reverſion 
in fee will paſs. 2 Vent. 285: 3 Ne,. Abr. 160, 

One ſeiſed of lands in fee, deviſes part thereof to 3. 
for life, and aſter, by the ſame will, gives to C. all his 
lands not before particularly diſpoſed of; by this deviſe 
of „all lands,” Sc. the Reverſion of the part given for 
life paſſes to C. Preced. Chauc. 202. See title Mah. 

There was leſſee for years, remainder for life, Revyer. 
ſion in fee, the tenaat for life died, and the leflee for 
years did not attorn to him in the Reverfion ; yet it was 
reſolved, that it paſſed without attornment, and he might 
brieg an action of debt, or avow. Hel. 73. See title A. 
fornment. : 

If tenant for life, and he in Reverſion, join in a leaſe 
for life, or gift in tail, rendering rent; it ſhall enure, 
after the death of tenant for life, to him in Reverhon. 
I {njt. 214. 

Ihe particular eſlate for life or years, and the eſtate 
of him in Reverſion, are divers and diſtinét; therefore 
aid may be pray ed of him ia Reverſion: Yet theſe eſtates 
have relation one to another, 3 Shep. Abr. 220. 

Copy holder for life, cannot, by torfeiture or otherwiſe, 
deſtroy the eſtate in Reverſion : Aud he who hath a Re- 
verſion cannot be put out of it, unleſs the tenant be culted 
of his poſſeſſion alſo. 39 Her. G: Plowd. 162: Yelv. 1. 

Reverſions expe tant on an eſtate tail, are not aſſets, 
or of any account in Law, becauſe they may be cut of by 
fine and recovery; but it is otherwiſe of a Reverſion on 
an eſtate for life, or years. 1 I/. 173: 6 Rep. 38. See 
title A/ets, 

No leaſe, rent-charge, or eſtate, c. made by tenant 
in tail in remainder, ſhall charge the poſſeſſion of the 
Reverſioner. 2 Lil. 448. But as no ſtatute hath made any 
proviſion for thoſe who have Remainders or Reverſions 
on any eſtate-tail, they are barred by a Recovery, 
10 Rep. 32. See title Recovery, 

There were no Reverſions ꝙ Remainders on eſtates in 
tail, at Common Law: And by the Common Law, no 
grantee of a Reverſion could take advantage of any con- 
dition or covenant broken by the leſſees of the iame 
land; but by ſtatute, grantees of Reverſhons may take 
advantage of conditions and covenants againſt leſſees of 
the ſame lands, as fully as the leiſors and their heirs ; 
and the leſſees may have the like remedies againſt the 
grantees of Reverſions, c. 1 Int. 327. See flat. 32 H.8. 


34: And titles Condition; Lea/e. 
joey | | A Reverſioner 


| gainee in fee ; by which the Reverſion in fee will paſy 


REVERSION,. 


A Reverſioner may bring an action on the caſe for ſpoil. 
ing trees; ſo, for any injury to his Reverſion, he may 
have this action, but he cannot have treſpaſs, which is 
founded on the poſſeſſion. 3 Lev. 209, 233: 3 Co.55. 


He in Reverfion ſhall have a writ of extry ad communem | 


l:gem, where tenant for life, Sc. aliens the lands: And 
writ of intruſion, aſter their deaths, Cc. New Nat, Br. 
461. But fee title Recovery. 

How to plead a Reverſion in Fee. 2 Lute. 1174. 

In order to aſſiſt ſuch perſons as have any eſtate in 
Remainder, Reverſton, or ExpeQancy after the death of 
others, againſt fraudulent concealments of their deaths, 
the fat. 6 Arn. c. 18, provides, that all perſons on whote 
lives any lands are holden, ſhall, (on application to the 
Court of Chancery, and order made thereon,) once in 
every year, if required, be produced to che Court, or its 
Commiſſioners; or, upon neglect or re ſuſal, they ſhall be 
taken to be actually dead, and the perſon entitled to ſuch 
expectant eſtate may enter upon and hold the lands and 
tenements till the party ſhall appear to be living. See 
title Life-FE/ate, 

REVERSTIONS IN Orriegs; Vide Offce. 


REVIEW, BILL or; i Chancery. The object cf 
this is to procure an examination and reverſal of a de- 
cree, made upon a former bill, and ſigned by the perſon 
holding the Great Seal, and inrolled. It may be brought 
apon error of Law appearing in the body of the decree 
itlelf, or upon diſcovery of new matter. In the firſt 
caſe, the decree can only be reverſed upon the ground 
of the apparent error; as if an abſolute decree be made 
againſt a perſon who, upon the face of it, appears at the 
time to have been an infant. A bill of this nature may 
be brought without leave of the Court previoully given. 
But if it is ſuught to reverſe a decree ſigned and in- 
rolled, upon diſcovery of ſome new matter, the leave of 
the Court muſt be firſt obtained ; and this will not be 
granted but upon allegation, upon oath, that the new 
matter could not be produced or uſed by the party 
claiming, at the time when the decree was made. If 
the Court is ſatisfied, that the new matter is relevant 
and material, and ſuch as might probably have occa- 
ſioned a different determination, it will permit a Bill of 
Review to be filed. See Mzrf. Treat. en Chanc, Plead- 
125 78; and the authorities there cited: See alſo this 
Dictionary, titles Chancery 3 Decree, | 

A Bill of Review, upon new matter diſcovered, has 
been permitted, even after an affirmance of the decree in 


— ee 


Parliament; but it may be doubted, whether a Bill of 


Review, upon error, in the decree itfelf, can be brought 
alter ſuch aftirmance, If, upon a Bill of Review, a de- 
cree has been reverled, another Bill of Review may be 


| 


brought upon the decree of reverial: But fee 1 ern, 
417. But when twenty years hare elapſed from the time 
of pronouncing a decree, which haz been figoed and in- 


rolled, a Bill of Review cannot be brought: and after a 
demurrer to a Bill of Review has been allowed, a new 
Bill of Review on the {ame ground cannot be brought. 
it is a rule of the Court, that the bringing a Bill of Re- 
view {hail not prevent the execution of the decree im- 
pezched ; and if money is directed to be paid, it ought 
regularly to be paid before the Bill of Review is 612d, 
thaugh it may afterwards be ordered to be refunded, 
i!f, Treat. 79, 80, 
vor. II. 
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REVIEW. 


In a Bill of this nature it is neceſſary to flate the 
former Bill, and the proceedings thereon ; the decree, 
and the point in which the party exhibiting the Bill of 
Review conceives himſelf aggrieved by it; and the 
ground of Law, or new matter diſcovered, upon which 
he feeks to impeach it; and if the decree is impeache 
on the latter ground, it ſeems recefiary to ſtate ia the 
Bill the leave obtained to file it, and the fact of the diſ- 
covery ; though it may be doubted, whether after leave 
given to file the Bill that fact is traverſable. The Bill 
may pray ſimply, that the decree may be reviewed, and 
reverſed in the point complained of, if it has not been 
carried into execution, If it has been carried into exe - 
cution, the Bill may alſo pray the farther decree of the 
Court, to put the party complaining of the former de- 
cree, into the ſituation in which he would have been if 
that decree had not been executed, If the Bill 18 
brought to review the reverſal of a former decree, it 
may pray that the original decree may ſtand. The Bill 
may alio, if che criginal decrce has become abated, be 
at the {ame time a Bill of Revivor : (See title Revivor:) 
A ſupplemental Bil may likewiſe be added, if any event 
has happened which requires it; and, particularly, if any 
perſon, not a party to tlie original ſus, becomes iutereſted 
in the ſubject, he muſt be made @ party to the Bill of 
Review, by way of ſupplement. A. Treat. 80, 81: 

To render a Bill of Review neceſſary, the decree 
ſought to be impeached mult have been ſigned and in- 
rolled. If, therefore, this has not been done, a decree 
may be examined and reverſed upon a ſpecies of ſupple- 
mental Bill n xature of a Bill of Review, where any new 
matter has been diſcovered fince the decree. As a de- 
cree not ſigned and inrolled may be altered upon a re- 
hearing, without the aſſiſtance. of a Bill of Review, if 
there is ſufficient matter to reverſe it appearing upon 
the former proceedings; the inveſtigation of the decree 
maſt be brought on by a petition of rehearing : and the 


office of the ſupplemental Bill, in nature of a Bill of 


Review, is to ſupply the defect which occaſioned the de- 
cree upon the former Bill. It is neceſſary to obtain the 
leave of the Court to bring a ſupplemental Bill of this 
nature; and the ſame affidavit is required for this pur- 
pole, as is neceflary to obtain leave to bring a Bill of 
Review on diſcovery of new matter. The Bil), in its 
trame, nearly reſembles a Bill of Review z excepr, that 
inſtead of praying that the former decree may be re- 
viewed and reverſed, it prays that the cauſe may be 
heard with reſpeA to the new matter, made the ſubjet 
of the ſupplementa! Bill, at the ſame time that it is re- 


heard upon the original Bill; and that the plaintiff may 


have ſuch relief as the nature of the caſe made by the 
ſupple mental Bill requires. Mi. Treat. $1 —83. 

If a decree is made againſt a perſon who had no in- 
tereſt at all ia the matter in difpute, or had not ſach gn 
intereſt as was fufkcient to render the decree, againſt him, 
binding upon ſome perſon claiming the ſame, or a ſimi- 
lar intereſt, rehef may be dbtained againtt error in the 
decree by a Bill in the nature of a Bill of Review, Thus, 
if a decree is made againſt a tenant for life only, a re- 
mainder-man in tail, or in fee, cannot defeat the proceed- 
ings againſt the tenant for life, but by a bill ſhewing the 
error in the decree, the incompeteney in the tenant for 
life to ſuſtain the ſuit, and the accruer of his own in- 
tereſt; and thereupon praying that the proceedings in 

4 the 


REVIEW, 


the original cauſe may be reviewed, and, for that pur- 
poſe, that the other party may appear to, and anſwer 
this new Bill, and that the rights of the parties may be 
properly aſcertained. A Bill of this nature, as it does 


not ſeek to alter a decree made againſt the plaiutiff 


himſelf, or againſt any perſon under whom he claims, 

may be filed withour leave of the Court. Mf. Treat $3. 

REvitw or APPEAL OT DELEGAaTEs, A com- 

miſſion granted by the King to certain Commiſſioners, 
Sc. See title Appeal to Rome. ; | 

REVILING CHURCH ORDINANCES, Ts a po- 
fitive offence againſt Religion, that affects the eſtabliſhed 
Church; and the reviling the Sacrament of the Lord's 
Supper, is puniſhed by fats. 1 Ed. 6. c. I: 1 liz. c. 1, 
with fine and impriſonment: And by /at. 1 Eliz. c. 2, if 
any Miniſter ſhall ſpeak any thing in derogation of the 
Book of Common Prayer, he ſhall, if not beneficed, be 
impriſoned one year for the firſt offence, and for life for 
the ſecond : And if he be beneficed, he ſhall for the firſt 
offence be impriſoned ſix months, and forfeit a year's 
value of his benefice : for the ſecond offence he ſhall be 
deprived, and ſuffer one year's impriſonment; and for 
the third, ſhall, in like manner, be deprived, and ſuffer 
impriſonment for liſe. And if any per/or whatſoever 
ſhall, in plays, ſongs, or other open words, ſpeak any 
thing in derogation, defaming, or deſpiſing of the ſaid 
Book, or ſhall forcibly prevent the reading of it, or 
cauſe any other ſervice to be uſed in its ſtead, he ſhall 
forfeit for the firſt offence one hundred marks; for the 
ſecond, four hundred; and for the third ſhall forfeit all 
his goods and chattels, and ſuffer impriſonment for life, 
'The policy and propriety of theſe puniſhments, even at 
this diſtance from the Reformation, are well ſtated by 
Blackſtone. 4 Comm. c. 4. P. 51. 

REVIVAL OF PERSONS HANGED ; See Exe- 

cution of Criminals, t 
KEVIVI NG, A word metaphorically applied to 
rents and actions, arid ſignifies renewing them after they 
are extinguiſhed. Of which ſee many examples in Broke, 


title Reviwings of Rents, Actions, &c. 23. See allo 19 Vin. 


Abr. 228—230. f 

REVIVOR, Birr or; When a Bill hath been ex- 
hibited in Chancery, againſt one who anſwers, and be- 
fore the cauſe is heard, or if heard, and the decree is 
not inrolled, either party dies, or a female plaintiff mar. 
ries ; in theſe caſes a Bill of Revivor muſt be brought. 

A Bill of Revivor muſt ſtate the original Bill, and the 
ſeveral proceedings thereon, and the abatement : It muſt 
ſhew a title to revive, and charge that the cauſe ought 
to be revived, and ſtand in the ſame condition, with re- 
ſpect to the parties in the Bill of Revivor, as it was in 
with reſpect to the parties to the original Bill, at the 
time the abatement happened; and it muſt pray, that 
the ſuit may be revived agcordingly. It may likewiſe 
be neceſſary to pray that the defendant may anſwer the 
Bill of Revivor; as in the caſe of a requiſite admiſſion 
of aſſets, by the repreſentative of a deceaſed party. In 
this caſe, if the defendant does admit aſſets, the cauſe 
may proceed againſt him on an order of Revivor merely; 


but if he does not make that admiſſion, the cauſe muſt be 


heard for the purpoſe of obtaining the neceſſary ac- 
counts of the eſtate of the deceaſed party, to anſwer the 
demands made againſt it by the ſuit ; and the prayer of 
the Bill, therefore, in ſuch cafes, uſually is, not only that 


14 


| 


| 


REVIVOR. 


the ſuit may be revived, but alſo that in caſe the de. 
tendant ſhall not admit aſſets, to anſwer the purpoſes of 
the ſuit, thoſe accounts may be taken; and fo far the 
Bill is in the nature of an original Bill. If a defendant 
to an original Bill dies before putting in an anſwer, gr 
after an anſwer to which exceptions have been taken, or 
after an amendment of the Bill, to which no anſwer has 
cen given, the Bill of Revivor, though requiring in jt. 
ſelf no anſwer, muſt pray that the perten, againſt whom 
jt ſeeks to revive the ſuit, may anſwer the original Bil}, 
or ſo much of it as the exceptions taken to the anſwer of 
the former defendants extend to, or the amendment re. 
maining unanſwered. See Mitf. Treat. on Plradings in 
Charc. 70, 71; and the authorities there referred to. 
Upon a Bill of Revivor the defendant muſt anſwer 
in eight days after appearance, and ſubmit that the ſuit 


ſhall be revived, or thew cauſe to the contrary; and in 
default, unleſs the defendant has obtained an order for 
further time to anſwer, the ſuit may be revived without 
anſwer, by an order made” upon motion as a matter of 


courſe, The ground for this is an allegation, that the 
time allowed the defendant to anſwer by the courſe of 
the Court is expired, and that no anſwer is put in; it is 
therefore preiumed, that the defendant can ſhew no 
cauſe againſt reviving the ſuit in the manner prayed by 
the Bill. Mizf. Treat. 71, 72. 

An order to revive may alſo be obtained, in like man- 
ner, if the defendant puts in an anſwer ſubmitting to 
the Revivor ; or even without that ſubmiſſion if he ſhews 
no cauſe againſt the Revivor. Though the ſuit is re- 
vived of courſe, in default of the defendant's anſwer 
within eight days, he muſt yet put in an anſwer if the 
Bill requires it; as if the Bill ſeeks an admiſſion of 
aſſets, or calls for an anſwer to the original Bill; tne 


end of the order of Revivor being only to put the ſuit 


and proceedings in the ſituation, in which they Rood at 
the time of the abatement, and to enable tae plaintif 
to proceed accordingly. And notwithſtanding an order 


for Revivor has been thus obtained, yet if the deftend- 


ant conceives that the plaimiff is not entitled to revice 
the ſuit againſt him, he may take thoſe Reps which are 
neceſlary to prevent the farther proceeding on the Bi!!; 
and though theſe ſteps ſhould not be taken, yet if the plain- 
tiff does not ſhew a title to revive, he cannot finaliy have 


the benefit of the ſuit, when the determination of the 


Court is called for on the ſubject. Mic. Treat. 72, 73. 
Afﬀter a decree, a defendant may file a Bill of Revivor, 
if the plaintiffs, or thoſe ſtanding in their right, neglect 
to do it. For then the rights of the parties are aſcer- 
tained, and plaintiffs and defendants are equally entitled 
to the benefit of the decree, and equally have a right !0 
proſecute it. The Bill of Revivor, in this caſe there- 
fore, merely ſubſtantiates the ſuit, and brings before i.e 
Court the parties neceſſary to ſee to the execution of the 
decree, and to be the objects of its operation: rather 
than to litigate the claims made by tbe ſeveral parties 
in the original pleadings, except ſo far as they remain 
undecided. In the caſe of a Bill by creditors, on behalf 
of themſelves and other creditors, any creditor is en- 
titled to revive. A ſuit, become entirely abated, may be 


revived as to part only of the matter in litigation ; or 35 - 


to part by one bill, and as to the other part by another, 
Thus, if the rights of a plaintiff in a ſuit, upon his deat”, 
become veſted part in his real, and part in his perſons 
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REVIVOR, 


repreſentatives, the real repreſentative may revive the 
{uit ſo far as concerns his title; and the perſonal ſo far 
as his demand extends. Mig. Treat. 73, 74. 

When the intereſt of a party dying is tranſmitted to 
2nother, in ſuch a manner that the tranſmiſſion may be 
huigated in a Court of Equity, as in the caſe of a devile, 
the ſuit cannot be revived by or againſt the perſon to 
whom the intereſt is ſo tranſmitted ; but ſuch perſon, if 
he ſucceeds to the intereſt of a plaintiff, is entitled to the 
benefit of the former ſuit ; and if he ſucceeds to the in- 
tereſt of a defendant, the plaintiff is entitled to the bene- 
ft of the former ſuit againſt him: "This benefit is to be 
obtained by an original Bill, zz nature of a Bil of Re- 
vivor. A Bill for this purpoſe mull flate the original 
Bill, the proceedings upon it, the abateinent, and the 
manner in which the intereſt of the party dead has been 
tranſmitted; and it muſt charge the validity of the trand- 
miſſion, and ſtate the rights which have accrucd by 1t, 
The Bill is ſaid to be original, merely for want of that 
privity of ti:le, between the party to the former and the 
party to the latter Bill, though claiming the ſame in- 
tereſt, which would have permitted the continuance of 
the ſuit by Bll of Revivor. Thercſore, when the va- | 
lidity of the alledged tranſmiſſion of intereſt is eſta- 
bliſhed, the party to the new Bill ſhall be equally bound 
by, or have advantage of, the proceedings on the ori- 
ginal Bill, as if ſuch privity had actually exiſted : And 
the ſuit is confidered as pending, from the time of filing 
the original Bill; ſo as to ſave the Statute of Limitations; 
to have the advantage of compelling the defendant to | 
anſu er, before an anſwer can be compelled, to a eroſs Bill; 
and every other advantage which would have attended 
the inſtitution of the ſuit by the original Bill, if it could 
bave been continued by Bill of Revivor merely. Mig. 
Treat. 88, 89. 

If the 1atere{t of a plaintiff or defeudant, ſuing or de- 
ſending in his own right, wholly determines, and the 
ſame propeity becomes veſted in another perſon, not 
claiming under him, the ſuit cannot be continued by a 
Bill of Revivor ; nor can its defect be ſupplied by a tup- 
plemental Bill, but the benefit of the former proceed- 
ings mult be obtained by an original Bill in the nature of 
a ſupplemental bill Mig. Treat. 89, go. 

REVOCATION, Re-wocatto.] The calling back of a 
thing granted: or a deſtroying or making void of ſome 
deed that nad exiltence, until the act of Revocation made 
i: void. 2 Lil. Alr 485. A Revocation may be either ge- 
neral, of all ads and thingsdone before; or ſpecial, to re- 
voke 2 particular thing : And where any deed or thing is 
revoked, it is as if it never had been. 5 Rep. 90. Perk, 
FS 105. In voluntary deeds and conveyances, there are 
frequently proviſfoes containing power of Revocation, 
winch being coupled with an ule, and tendir g to paſs by 
rating of uſes, according to the /-:t. 27 Zen. 8. c. 10, 
are allowed to be good, and not repuynant; as whete 
one ſciſed of an eſtate in fee, covenints to flard ſeiſed 
Grereof to the uſe of himiclt for lite, and after to the vie 


of bis {ſon in tail, remainder over, Cc. with proviſo | 


3 that he may revoke auy of the {ard uſes ; now, it after- | 


wards he revokes them, be is ſeiſed again in fee, with- 
out entry or claim: But in cafe of a feoſtment or other 
conveyance, whereby the feoffee or grantee is in by the 


Common Law, ſuch proviſo wou!d be merely repug- | 


nant and void, 1 fl. 237: See title C. 
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REWARDS. 


Voluutary eſtates made with power of Revocation, as - 


to purchaſers, are held in equal degree with conveyances 
made by fraud and covin to defraud purchaſers, under 
flat. 27 Eliz.c. 4: 3 Rep. 82. See title Frauds, 

Where a power of Revocation 15 reſerved for a man 
to diſpoſe of his own eflate, it ſhall always have a fa- 
vourable conſtruttion ; but it ſhall be taken ſtrictly when 
it is to charge the cflate of another. 2 Vent. 250. 

If power is reſerved to a man to revoke a deed by 
writing, ſubſcribed and ſealed in the preſence of two or 
more credible witneſſes : if he makes his will in writing, 
without making any expreſs Revocation, it will be a 
good Revocation, and the will a good execution of the 
power. cb. 312 : Nm. 295. But ſee title Power, 

If a perſon make a teoffment in fee, or levy a fine, Ec. 
cf the lai.ds, befcre the deed of Revecation is executed; 
thefe amount to a Revocation in Law, and extinguiſh 
the power of Revocation. 1 Vent. 371: 1 Rep. 111.— 
Power of Revocation may be releaſed; and where a 
man has an entire power of Revocation, and he ſuſpends 
or extinguiſhes it as to part, he may revoke as to the re- 
ſidue, it the conveyance was by way of uſe ; but not 
where a condition is arvexcd to the land. 1 Rep. 174: 
Meer 615. 


A Will is reyocable; and a laſt wil! revokes the | 


former: And a new publication of the firſt will, if made 
in due form, will revoke the laſt. Pert. 479: 2 Sid. 2: 
3 Mod. 207. See title Fills. 

Letters of Attorney, and other authorities, may be re- 
voked, by the perſons giving the powers; and as they 
are revocable in their nature, it has been adjudged, that 
they may be revoked, though they are made irrevocable. 
8 Rep. 82 : Word": luft. 286. Theſe Revocations of all 


| powers regularly muſt be made aſter the ſame manner 


they are given; and there ought to be notice to the 
party, Sc. But if once the power be executed, a Re- 
vocation after wil! come too late. Dyer 210. 

A warrant of attorney from a deſendant to appear and 
accept a declaration, and plead for the defendant, may 
not be revoked with an intent to ſtay the plaintiff's pro- 
ceedirgs; but the deiendant, on good cauſe ſhewn to 
the Court, may change his attorney, fo as he plead by 
another in due time. 2 Lil. 486. 

As to the Revocation of Letters of Adminiftration, 
and Preſentations to Benekces, ſee thoſe titles. | 

REVOCATIONE PARLIAMENTI, An ancient 
Writ for recalling a Parliament; and arne 5 Ed. 3, the 
Parliament being ſummoned, was recalled by ſuch writ 
before it met. Pryn's Auimad. on 4 Inſt. fol. 44. See 
tit! Parliament. Es | 

REWARDS. In order to encourage the apprehend- 
ing of certain felons, Rewards, and immunities are be- 
flowed on ſuch as bring them to juſtice, by divers ſta- 
tutes. The fat, 4 © 5 V. NM £.8,enaQs, That ſuch as 
apprehend a highway man, (and by /at. 6 Geo. 1. c. 23, 
highway robbers in che ſtreets of Lenden, or other towns, 
and proſtcute him to conviction, ſhall receive a Reward 
of ao! from the public; to be paid to them (or, if 
Died in the endeavour to take him, their executor+) by 
the Sheriff of the county; beſides the horſe, furniture, 
arms, money, and other gocds taken upon the perſon of 
lach robber; with a reſervation of the right of any per- 
{on trom whom the ſame may have been ſtolen : to which 


fat. 8 G29. 2. c. 16, ſuperadds 101. to be paid by the 


4L 8 Hundred 


Ee, OO ——— a 


a 
* 


2 


a — - mn pai” one — 
> 8 


. 


R E W AR DS. 


Hundred indemnified by ſach taking. By ft. 6 7 
W. 3. c. 17: 15 Geo. 2. c. 28, perſons apprehending 
and convicting any offender againſt thoſe ſtatutes, re- 
ipeRting the coinage, ſhall (in caſe the offence be trea- 
fon or felony) receive a Reward of forty pounds; or ten 
pounds, if it only amount to counterfeiting the copper 
coin. By Hat. 10 C11 V. 3. c. 23, any perſon appre- 
hending and proſecuting to conviction a felon guilty of 
_ burglary, houſebreaking, horſeſtealing, or private lar- 
ceny to the value of 5s., from any ſhop, warehouſe, 
coach-houſe, or ſtable, ſhall be excuſed from all pariſh 
offices: (which is vulgarly termed, having a Tyburn- 
ticket): And by fat. 5 Ann. c. 31, any perſon ſo ap- 
2 rue and proſecutiog a burglar, or felonious 
bouſebreaker, (ur, if killed in the attempt, his execut- 
Ors,) ſhall alſo be entitled to a Reward of 4o/. By Hat. 
6 Geo. 1. c. 23, perſons diſcovering, apprehending, and 
proſecuting to conviction, any perſon taking Reward for 
helping others to their ſtolen goods, ſhall be entitled to 
40l.— B. Hat. 14 Geo. 2. c. 6, explained by /at. 15 
Geo. 2. c. 34, any perſon apprehending and proſecuting 
to conviction ſuch as ſteal, or kill with intent to ſteal, 
any ſheep, lamb, bull, cow, ox, ſteer, bullock, heifer, or 
calf, ſhall for every ſuch conviction receive a Reward of 
10/, —-Laſtly, by fats. 16 Geo. 2. c. 15: 8 Geo. 3. c. 15, 
perſons diſcovering, apprehending, and convicting felons, 
and others, being found at large during the term for 
which they are ordered to be tranſported, "ſhall receive a 
Reward of 200. 

The fats, 4 5 . M. c. 8: 6& 7 N. z. c. 17: 
5 Ann. c. 31, together with fat. 3 Geo. 1. c. 15. & 4, 
which directs the method of reimburſing the Sheriffs, 
are extended to the county palatine of Durham, by at. 
14 Geo. 3. c. 46. f 

In the ſpirit of the above ſtatutes, the /ars. g Geo. 1. 
c. 22: 10 Geo. 2. c. 32, allow a recompence of 50. to 
perſons maimed in endeavouring to apprehend oftenders 
againſt the Black Act, deſtroyers of ſea-banks, cutters of 
hop · binds, and firers of collieries. And by far. 19 G. 2. 
c. 34, ſeveral ſtrong regulations are made for recom- 
penſing perſons wounded or plundered by ſmugglers; 
and Rewards of 50. are given to accomplices in {mug- 
gling, diſcovering two or more offenders ; and one of 

5ool. for detecting proclaimed ſmugglers in certain caſes. 

REWEY, A term among clothiers, ſignifying cloth 
unevenly wrought, or full of Rewes. See Hat. 43 Elix. 
ſap. 10. 

RHANDIR, A part in the diviſion of Wales before 
the Conqueſt; Every townſhip comprehended four ga- 
vels, and every gavel had four Rhandirs, and four 
houſes or tenements conſtituted every Rhandir. Taylor's 
Hit. Gav. p. 69. 

RIAL, from the Span. Reale, i. e. Royal Money, be- 
cauſe it is tamped with the King's effigies: In England, 
a Rial was a piece of gold coin, current for 10s. in the 
rei gu of King Henry VI. at which time there were Half- 
Rials paſſing for 5s. and Quarter Rials, or Rial Farthings, 
going for 25. 64, In the beginning of Queen Zliza- 
£c14*s reign, golden Rials were coined at 155. a- piece; 
ard 3 Fac. I, there were Roſe-Rials of gold at 30s. 
Spor-Rials at 15s. Lownds's Lay on Coins, p. 38. 

RIBAUD, Fr. Ribauld, Ribaldis.) A rogue, va- 


giant, whoremonger, or perſon givea to all manner of 


1 


RIGHT. 


wickedneſs: Auno 50 Z. 3, there was a petition in Par. 


liament againſt Ribauds and Sturdy Beggars. 

RICE, As to the importation of, ſee titles Naviga. 
tion Acts; Cuſloms on Merchandiſe. 

RICHMOND IN SURRY, Kichmond Old Park fet. 
tled on Queen Charlotte for life. Stat. 2 Geo. 3. c. 1, 
See title Queen. 

RicymonDd IR YoRKSHIRE, Spiritual perſons in 
the archdeaconry of Richmond, ſhall not exact portior. of 
the deceaſed's goods. Stat. 26 Hen. 8. c.15. 

RIDER-ROLL, A Schedule, or ſmall piece of parch. 
ment, often added to ſome part of a Roll, Record, or A} 
of Parliament. 

RIDGE-WASHED KERSEY, Ker/ey cloth mad: 
of fleece wool, waſhed only on the ſheep's back. See 

at. 35 Eli. c. 10. 

RIDING ARMED ; See Armour and Arms. 

RivinG-CLERK, One of the ſix Clerks in Chancery, 
who in his turn, for one year, keeps the controlment- 
books of all grants that paſs the Great Seal. Blount. 


RipinGs, corrupted from Trithings.] Are the 


names of the parts or diviſions of Yori/hire, which are 
three, viz. Faſt-Riding, Weſt-Riding, and North-Rid- 
ing, mentioned in fat. 22 Hen. 8. c. 5: And, in indict. 
ments for offences in that county, the Town and the 
Riding muſt be expreſſed, Sc. Wet. Symb. p. 2. See 
1 Comm. 116: and this Dictionary, titles Rape ; Re- 
giftry of Deeds. 

RIENS ARREAR, A plea uſed in an action of debt 
for Arrearages of Account, whereby the defendant al- 
leges that there is nothing in Arrear. Book Entr, See 
titles Account; ue; Pleading. 

RIENSPASSE PER LE Fair, Nothing paſſes by the 
Deed ; The form of an exception taken in tome cales to 
an action. Broke See title Pleading, 

RIENS TER DescenT, The plea of an heir, where 
he is ſued for his anceſtor's debt, and hath no land from 
him by Deſcent, or aſſets in his hands. 3 Cro. 151. In 
an action of debt againſt the heir, who pleads Neu per 
Deſcent, judgment may be had preſently; and when 
aſſets deſcend, a ſire facias lies againſt the heir, Cc. 
8 Rep. 134. See title Heir. | 
_ RIER COUNTY, Retro Comitatus, from the Fr. 
Arrear, i. e. pefterior. ] Is oppoſed to full and open 
County; and appears to be ſome public place, which the 
Sheriff appoints for receipt of the King's money, after 
the end of his County-Court. See Hat. 2 Ed. 3. cap. 8: 
and allo fat. Weſt. 2. 13 Ed. 1. c. 38: Fleta, l. 2. c. 67. 

RIFFLARE, from the Saxon, rizfe, rapina.] To 
take away any thing by force; from whence comes our 
Engliſh word rifle. Leg. Hen. 1. c. 57. 

RIFFLURA, A ilight wound in the fleſh, Fla, 
il I» Ce 41. 

RIGHT, 7zs.] In 


general fignification, includes 


not only a Right for which a Writ of Right lies, but alſo 


any title or claim, either by virtue of a condition, mort- 
gage, or the like, for which no action 1s given by Law, 
but only an entry. Co. Lit. I. 3. c. 8. § 445. 

There is u, proprietatis, a Right of Property; jus 
poſſeffronis, a Right of Poſſeſſion; and jus proprietatis & 
po/ſefſionis, a Right both of Property and Poſſe ſſion; and 
this was anciently called jus duplicatum: For example, 


if a man be diſſeiſed of an acre of land, the diſſeiſee 


hath 


RIGHT. 


hath jus proprietatis, the diſſeiſor hath Jus peſſeionis 
and it the diſſeiſee releaſe to the diſſeiſor, he hath jus 
proprietatis & poſſe/ionis, Co. Lit. l. 3. H 447+ : 

Tus off ſextuplex. 1. Jus recuperandi. 2. Intrandi. 
3. Habendi. 4. Retinendi, 5. Percipiend?. 6. Et poſ- 
ſadendi. 8 Co. Edward Altham's caſe. 

The diſſeiſor has only the naked poſſeſſion, becauſe 
the diſſeiſee may enter and evi him; but againſt all 
other perſons the diſſeiſor has Right, and in this reſpect 
only can be ſaid to have the Right of poſſeſſion; for in 


kreſpect to the diſſeiſee, he has no Right at all. But when a 


deſcent is caſt, the heir of the diſſeiſor has 75 poyionts, 
becauſe the diſſeiſee cannot enter upon his poſſeſſion, 
and evict him, but is put to his real action, being the 
freehold caſt upon the heir. The notions of the Law 
do make this title to kim, that there may be a perſon in 
being to do the feudal duties, to fill the poſſeſſion, and 
to anſwer the actions of all perſons whatever; and ſince 
it is the Law that gives him this Right, and obliges him 
to theſe duties, antecedent to any act of his own, it muſt 
defend ſuch poſſeſſion from the act of any other perſon 
whatever; till ſuch poſſeſſion be evicted by judgment ; 
which being alſo the act of Law may deſtroy the heir's 


title. Gilb. Ten, 18. See further, titles Hate; Property; 


Releaſe ; Title. 

There is alſo a preſent and future Right; a jus in 
re, which may be granted to a ſtranger; and what is 
called a naked Right, or us ad rem, where an eſtate is 
turned to a Right, on a diicontinuance, &c. Co. Lit. 345. 

Right doth alſo include an eſtate 2 in conveyances ; 
and therefore if tenant in fee- ſimple makes a Jeaſe and 
releaſe of all bis Right in the land to another, the whole 
eſtate in fee paſſes. Hood's In. 115, 116. 

Sir Edward Coke tells us, That of ſuch an high eſti- 
mation is Right, that the Law preſerveth it from death 
and deſtruction; trodden down it may be, but never 
trodden out : And there 1s ſuch an extreme enmity be- 
tween an eſtate gained by wrong and an ancient Right, 
that the Right cannot poſſibly 1ucorporate itſelf with the 
eſtate gained by wrong. 1 1. 279: 6 Rep. 70: 8 Rep, 
105, A Right may ſometimes ſleep, though it never 
dies; a long poſleflion, exceeding the memory of man, 
will make a Right; and if two perſons are in poſſeſſion 
by divers titles, the Law will adjudge the poſſeſſion in 
him that hath the Right. Co. Lit. 478: 6 Lit, F 158; 
When there is no remedy, there is preſumed to be no 
Right by Law. YVaugh. 38. 

RichT Cros, Writ of; See titles Refo ; Writ of 
Right. 

RicuyT Cros e, ſecundum Conſuctudinem Mauerii.] A 
Writ which lies for the King's tenants in ancient demeſne, 
and others of a ſimilar nature, to try the Right of their 
lands and tenements in the Court of the Lord excluſively. 
See Writ, 

RicuT IN CovurT; See Ref7z5 in Curia. 

RichTs AND LiBgRT1Es; See title Liberty, 


RINE, Saxon, Ryre.] A water-courſe, or little ſtream, 
which riſes high with floods. 

RINGA, A military girdle ; from the Sax. Ring, i.e. 
anunulus, circulus, becauſe it was girt round the middle: 
But, according to Brachen, Ringa enim dicuntur quod renes 
wa nan, unde dicitur accingere gladio. Brat, lib. 1. 

cap. 8. 


— 


* * 


RIOT, 


RINGHEAD, An engine uſed in ſtretching of cloth. 
See flat, 43 Eliz. c. 10. 

RINGILDRE, A kind of bailiff or ſerjeant ; and 
ſuch Rhingyl ſignifies in Te. Chart, Hen. 7. 


IO; 
RovuT; AND UNLAWSUL ASSEMBLY. 


Rror, Niota and Picttum, from the French, Riotte; 
guod nou folum rixam & jurgium frenificat, fed vinculum 
etiam, quo plara in unum, faſciculorum inſtar, colligan- 
tur.] The forcible doing of an unlawful thing by three, 
or more perſons aſſembled together for that purpoie. 
Het. Symbol. part 2. title Indiciments, & 65. 

The difference, between a Riot, Rout, and unlawful 
Aſſembly, ſee in Lamb. Eiren. lib. 2. c. 5: Kitchin 19; 
the latter of whom gives theſe examples of Riots; the 
breach of incloſures, banks, conduits, parks, pounds, 
houſes, barns, the burning of ſtacks of corn, &c. Lamb. 
ubi ſupra, mentions theſe ; to beat a man, toenter upon a 
poſſe ſlion forcibly. Corvell. 


I. What are conſidered as Riots, Routs, and unlawful 
Aſſemblies, at Common Law, 


II. The Puniſhment of theſe Offences : And the Provie 
ions againſt them, by Statute Law. 


I. Hol, Ch. J. in delivering the opinion of the Court, 
ſaid, That the books are obſcure in the definition of 
Riots, and that he took it, that it is not neceſſary to ſay 
they aſſembled ſor that purpoſe ; but there muſt be an 
unlawful Aſſembly ; and as to what act will make a 
Riot or Treſpaſs, ſuch an act as will make a Treſpaſs will 
make a Riot; as, if a number of men aſſemble with arms, 
in terrorem papuli, though no act is done; fo if three 
come out of an alehouſe, and go armed. 11 27:7. 116, 
117. See Hob. 91. 

Harkins lays, a Riot ſeems to be a tumultuous diſturb- 
ance of the peace by three perſons, or more, aſſembling 
together of their own authority, with an intent mutually 
to aſſiſt one another againſt any who ſhall oppoſe them, 
in the execution of fome enterpriſe of a private nature; 
and afterwards actually executing the ſame in a violent 
turbulent manner, to the terror of the people, whether 
the act intended was of itfelf lawful or unlawful. 1 Haw 
P. C. c. 65. 51. | 

A Rout ſeems to be, according to the general opinion, 
a diſturbance of the peace by perſons aſſembling toge- 
ther with an intent to do a thing, which, if it be exe- 
cuted, will make them Rioters, and actually making a 
motion towards the execution thereof; but, by ſome 
books, the notion of a Riot is confined to ſuch Aſſem- 


blies only, as are occaſioned by ſome grievance common 


to all the company, as the incloſure of land, in which 
they all elaim a right of common, Sc. However, inaſ- 
much as it generally agrees with a Riot, as to all the reſt 
of the above-mentioned particulars, requiſite to conſti- 
tute a Riot, except only in this, that it may be a com- 
plete offence without the execution of the intended en- 
terpriſe, it ſeems not to require any farther explication, 
1 Hawk, P. C. c. 65.48. 

An Unlawful Ajjembly, according to the common 
opinion, is a diſturbance of the peace by perſons barely 
aſſembling together, with an intention to do a thing, 

which, 
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which, if it was executed, would make them Rioters, 
but neither actually executing it, nor making a motion 
toward the execution of it; but (ſays Hawkins) this 
{ſeems to bs much too narrow a definition; for any meet- 
ing whatſoever of great numbers of people, with ſuch cir- 
cumſtances of terror, as cannot but endanger the public 
peace, and raiſe fears and jealouſies among the King's 
Subjects, ſeems properly to be called an Unjawful Aſſem- 
bly ; as where great numbers, complaining of a com- 
mon grievance, meet together armed in a warlike man- 
ner, 1a order to conſult together concerning the moſt 


proper means for the recovery of their intereſts; for no. 


one can foreſee what may be the event of ſuch an Aſ- 
ſembly. 1 Hawh. P. C. c. 65 


89. 
Theſe offences are thus defined and diſtinguiſhed by 


Blackjiene : An Unlanzvuful Affembly is, when three hr more 
do afſemile themſelves together to do an unlawful act, 
as, to pull down incloſures, to deſtroy a warren, or the 
game therein ; and part, without doing it, or making any 
motion towards it. 3 It. 176. A Rout, is where three 
or more meet to do an unlawful act upon a common 
quarrel ; as, forcibly breaking down fences, upon a right 
claimed of common, or of way, and make ſome advances 
towards it. Bro. Ab. title Riot 4,5. A Riot, is where 
three or more actually do an unlawful act of violence, 
either with or without a common cauſe or quarrel : 
3 Int. 176: As if they beat a man, or hunt and kill 

game in another's park, chaſe, warren, or liberty: or 
do any other unlawfu! act, as removing a nuilance in a 
violent and tumultuous manner, 4 Comm. c. 11. p. 146. 

If a man be in his houſe, and he hears that J. S. will 
come to his houſe to beat him, he may well make an A\- 
ſembly of people of his friends and neighbours to aſſiſt 
and aid him in ſafe keeping his perſon. Per Fineux, Ch. 
Juſ. Br. Riots, pl. 1, cites 21 Hen. 7. 39. 

But if a man be menaced or threatened, that if he comes 
to the market of B. or to V. that he ſhall be beat, he 
cannot make an Aſſembly of people to aſſiſt him to go 
there, and this in ſafeguard of his perſon ; for he need 
not go there, and he may have remedy by ſurety of the 
r go ; but the houſe of a man is to him his caltle and 

is defence, and where he properly ought to abide, &c, 

Br. Riots, pl. 1. cites 21 H. 7. 39. | 

Hawkins, citing the above caſe, remarks, That ſuch 
violent methods cannot but be attended with the danger 
of raiſing tumults and diforders to the diſturbance of the 

ublic peace. Though a man may ride with arms, yet 

be cannot take two with him to defend himſelf, even 
though his life is threatened; for he is in the protection of 
the Law, which is ſuficient for his defence. See 1 Hawk. 
P. C. c 65. F 10: Dali. F c. 137: 11 Med. 116, 117. 

If a number of people be aſſembled together in a law- 
ful manner, and upon a lawful occaſion, as for electing a 
Mayor, or the like, and during the Aſſembly a iudden 
afray happens, this will not make it a Riot @6 71270; but 
it is only a common affray. Ld, Raym. 965. 

If a number of people aiſemble in a riotous manner 
to do an unlawful act, and a perſon, who was upon the 
place before upon a lawful occaſion, and not privy to 
their firſt deſign, comes and joins himſelf with them, he 
will be guilty of a Riot equally with the reſt. £4. Raym. 
E 965. 


f ſeveral are aſſembled lawfully without any ill in- 


tent, and an affray happens, none are guilty but luch as | 


act; but if the Aſſembly was originally unlaw ful, the 28 


of one is imputable to all. Per Holt, Ch. J. 2 Salk, 595, 
It ſeems agreed, that if a number of perſons, being 
met together at a fair, or market, or church ale, or an 
other law ful and innocent cccalion, happen on a ſudden 
quarrel to fall together by the cars, they are not guilty 
of a Riot, but of à {ucder. affray only, of which none 
are guilty, but thoſe who aQuilly engage in it; becauſe 
the deſign of their meeting was innccent and lawful, and 
the ſubſequent breach of the peace happerec unexpeck- 
ediy without any previous intention concerning mit; yet 
it is ſaid, that if perſons innocently afembled together, 
do afterwards, upon a diſpute happening io ariſe among 
them, form themſelves iuto partics, wun promiſe of mu- 
tual aſſiſtance, and then make aſtray, they are grilty 
of a Riot; becauſe, upon their copted/rativg togetker 
with an intention to break the peace, they may as 
properly be ſaid to be aſſembled together for that pur. 
poſe from the time of ſuch confederacy, as if their {rf} 
coming together had bcen on ſuch a degn; however, 
it ſeems clear, that if, in an Aflembly of perlons, met 
together on any lawful occaſion whatſoever, a fuddor; 
propoſal ſhall be ſtarted of going together in a body to 
pull down a houſe or incloſute, or to do any other aGt of 
violence, te the diſturbance of the public peace, and ſuch 
motion be agreed to and executed accordingly, the per- 
ſons concerned cannot but be Rioters, becauſe their aflo. 
ciating themſ:lves together for ſuch a rew purpoſe is no 
way extenuated by their having met at firſt upon ans- 
ther. 1 Hark. P. C. c.65.53. | 


II. Tae puniſhment of unlawful Aſſemblies, if to the 
number of twelve, may, as hereafter fully noticed, bo 
capital; according to the circumſtances that attend them; 
but from the number of three to eleven, is by fine and 
unpriſonment only, The ſame is the cale in Kiots and 
Routs by the Common Law; to which the pillory, in 
very enormous caſes, has been ſometimes ſuperadded. 
4 Comm. c. 11. 

By ſtatute 34 FE. 3. c. 1, Juſlices of the peace have 
power to reſtrain Rioters, Cc. to arreſt and impriſcn 
them, and cauſe them to be duly puniſhed. By Vat. 
17 K. 2. c. 8, the Sheriff, and other the King's Minitters, 
generally have power to arreſt Rioters with force. And 
by fat. 13 H. 4. c. 7, any two juſlices, together with 
the Sheriff or Under-Sherift of the county, may come, 
with the pee comitatiis, if need be, and ſuppreſs any Riot, 
Aſſembly, or Rout, arreſt the Rioters, and record, upon 
the ſpot, the nature and citcumſtances of the whole tranſ- 
action; which record alone thall be a ſufficient convice 
tion of tne offenders: And if the offenders are departed, 
the ſaid Juſtices, & c. ſhall, within a month after, make 
inquiry thereof, and hear and determine the ſame ; and 
it the truth cannot be found, then, within a further 
month, the Juſtices and Sheriffs are to certify to the 
King and Council, Sc; on default whereof, the Juſtices, 
Ce, hall forfeit 1001. | 

Theſe ſtatutes are underſtood of great and notorious 
Riots: And the record of the Riot within the view of 
the Juſtices, by whom it is recorded, is ſuch a conviction 
as cannot be traverſed, the parties being concluded 
thereby; but they may take advantage ot the inluffi- 
ciency of the record, if the Juſtices have not purſued the 
ſtatute, &c. It is ſaid, that the offenders being _ 

| yicke 
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viged upon the record of their offence, in the preſence of 
the Juſtices, ought to be ſert immediately to gaol, till 
they pay a fine aſſeſſed by the ſame Juſtices; which fine 
is to be eſtreated into the Exchequer ; or the Juſtices may 
record ſuch Riot, and commit the offenders, and after 
certify the record into B, R. or to the Aſſizes or Seſſions: 
If the offenders are gone, then the Juſtices ſhall inquire 
by a jury; and the Riot being found, they are to make 
a record of it, and fine them, or receive their traverſe, to 
be ſent by the Juſtices to the next Quarter-Seſſions, or 
into the King's Bench, to be tried according to Law. 
Dalt. 200, 201, 202. 

It hath been adjudged, that whereRioters are convicted 
upon the view of two Juſtices, the Sheriff muſt be a party 
to the inquiſition on the „lat. 13 Hen. 4. c 7. But if they 
diſperſe themſelves before conviction, the Sheriff need 
not be a party; for in ſuch caſe the two Juſtices may 
make the inquiſition without them; and this is pro Dominus 
Rege: And if the juſtices neglect to make an inquiſition 
within a month after the Riot, they are liable to the pe- 
nalty for not doing it within that time; but the lapfe of 
the month doth not determine their authority to make an 
inquiſition afterwards. 2 Salt. 592. 

In the interpretation of the above fat. 13 Hen. J. c. 7, 
it hath alſo been holden, that all perſons, noblemen and 
others, except women, clergymen, perſons decrepit, and 
infants under fifteen, are bound to attend the Juſtices in 
ſuppreſſing a Riot, upon pain of fine and impriſonment : 
And that any battery, wounding, or killing the Ricters, 
that may happen in ſuppreſſing the Riot, is juſtifiable. 
1 Hal. P. C. 495: 1 Hawk. P. C. c. 65, F 20, 21. 

On the above, Blacſſone remarks, that our ancient Law 
ſeems pretty well to have guarded againſt any violent 
breach of the public peace; eſpecially as any riotous Aſ- 
ſembly, on a public or general account, as to redreſs 
grievances, or pull down all inclolures, and alſo re- 
tilting the King's forces, if ſent to keep the peace, may 
amount to overt acts of high treaſon, by levying war 
againſt the King.—This obſervation will appear con- 
krmed, by a ſtatement of the following ſtatutes, alſo 
made on this ſubject. And ſee further 1 Ha. P. C. c. 65. 

Rioters convicted on view of two Juſtices, and of the 
Sheriff of the county, are to be fined by the two Juſtices 
and the Sheriff; and if the Sheriff do not join in ſetting 
the fine, it is error; for the flatute requires that he ſhould 
be joined with the Juſtices in the whole proceedings. 
Raym. 386, By fat. 2 Hen, 5. fl. 1. c. 8, If the Juſtices 
make default in inquiring of a Riot, at the inftance of 
the party grieved, the King's commiſſion ſhall be iſſued 
to inquire, as well of the Riots as of the default, by ſuf- 
kcient and indifferent men of the county, at the diſcretion 
of the Chancellor ; and in caſe the Sheriff is in default, 
| the Coroners ſhall make the panel of inqueſt upon the 
laid commiſſion, which is returnable into the Chancery, 
Sc. and by this Ratute, heinous Rioters are to ſuffer one 
year's impriſonment. 

The Lord Chancellor, having knowledge of a Riot, 
may ſend the King's writ to the Juſtices of peace, and to 
the Sheriff of the county, &c. requiring them io put the 
itatute in execution; and the Chancellor, upon complaint 
made, that a dangerous Rioter is fled into places unknown, 
and on ſuggeſtion, under the ſeals of two juſtices of peace 
and the Sheriff, that the common fame runneth in the 


county of the Riot, may award a capias againſt the partie, | 


returnable in Chancery upon a certain day, and after- 


wards a writ of proclamation, returnable in the King's 
Bench, Sc. Stat. 2 H. 5. „. 1. c. 9: 8 H. 6. c. 14. 

Where Kivts are committed, the Sheriff, upon a pre- 
cept directed to him, is to return twenty-four perſons, 
dwelling within the county, to inquire thereof, &c. Stat. 
19 Hen. 7 C. 13. : 5 

A Mayor and Alderman of a toæn making a Riot, are 
puniſhable in their natural capacities; but where they 
have countenanced dangerous . Riots within their pre- 
cis, their liberties have been ſeized, or the corporation 
fined. 3 Cro. 252: Dalt. 204, 326. Women may be pun- 
ithed as Rioters; bat infants, under the age of fourteen 
years, are not puniſhable. Dat. 325: Wood"s Infl. 429. 

The riotous aſſembling of tacelve perſons, or more, and 
not diſperſing upon proclamation, was firit made high 
treaſon by Hat. 3 & 4 Edꝛo. 6. c. 5, when the King was 
a minor, and a change in religion to be effected: but that 
llatute was repealed by Hat. 1 Mar. c. 1, among the other 
treaſons created ſince the 25 Edæv. 3; though the prohi- 
bition was in ſubitance re-enacted, with an inferior de- 
gree of puniſhment, by Hat. 1 Mar. ft. 2. c. 12, which 
made the ſame offence a fingle felony. Theſe ſtatutes 
ſpecified and particularized the nature of the Riots they 
meant to ſuppreſs; as, for example, ſuch as were ſet on 
foot with intention to offer violence to the Privy Council, 
or to change the Laws of the kingdom, or for certain 
other ſpecific purpoles: in which caſes, if the perſons 
were commanded by proclamation to diſperſe, and they 
did not, it was by the ſtatute of Mary made felony, but 
within the benefit of clergy ; and the aQ alſo indemnihed 
the peace-officers and their aſſiſtants, if they killed any of 
the mob in endeavouring to ſuppreſs ſuch Riot. This was 
thought a neceſſary ſecurity in that ſanguinary reign, 
when Popery was intended to be re-eſtabliſhed, which 
was like to produce great diſcontents: but at firſt it was 
made only for a year, and was afterwards continued for 


that Queen's life. And, by Hat. 1 Flix. c. 16, when a re- 


for mation in religion was to be once more attempted, it 
was revived and continued during her life alſo; and then 
expired. From the acceſſion of James I. to the death of 
Queen Anne, it was never once thought expedient to re- 
vive it: but, in the firſt year of George I. it was judged 
neceſſary, in order to ſupport the execution of the Act of 
Settlement, to renew it, and at one ſtroke to make it per- 
petual, with large additions. For, whereas the former 
acts expreſsly defined and ſpecified what ſhould be ac- 
counted a Riot, the ſtatute 1 Geo, I. c. 5, enas, generally, 
That if any perſons, to the number ot twelve, are unlaw- 
fully afſembled, to the d ſturbance of the peace, and any 


one Juſtice of the peace, Sheriff, Under-Sheriff, or 
Mayor of a town, ſhall think proper to commaud them 


by proclamation to diſperſe, if they contemn his orders, 
and continue together for one hour afterwards, ſuch con- 
tempt ſhall be felony without benefit of clergy. And: 
farther, if the reading of the proclamation be by force 
oppoſed, or the reader be in any manner wilfully hinder- 
ed from the reading of it, ſuch oppoſers and hinderers 
are felons without benefit of clergy : and all perſons to 


whom ſuch proclamation gt 19 have been made, and. 


knowing of ſuch hinderance, and not diſperſing, are 
felons without benefit of clergy. There is in this act 
alſo an indemnifying clauſe, is cafe any of the mob be 
unfortunately killed in the endeavour to diſperſe them. ; 
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and, by a ſubſequent clauſe, if any perſon, ſo riotouſly 
aſſembled, begin, even before proclamation, to pull down 
any church, chapel, meeting-houſe, dwelling-houſe, or 
out-houſes, they thall be felons without benefit of clergy : 
and inhabitants of towns and Hundreds are to yield dama- 
ges for rebuilding or reparation, to be levied and paid in 
ſuch manner as money recovered againſt the Hundred, 
by perſons robbed on the highway, c. Proſecutions on 
this act are to be commenced within one year after the 
offence : This ſtatute, being whclly in the affirmative, 
doth not take away any authority in the ſuppreſſing a Riot 
by Common Law, or by other ſtatutes. Vood's 1/2. 430. 
See 4 Comm. 125, 433- | 
The owners of houſes may recover damages for the 
deſtruction of their furniture, or for any injury to their 
property, done at the ſame time that the buildings are 


demoliſhed, or in part pulled down, Doug. 673, (699), | 


Hyde v. Cogan. 
A perſon, preſent aiding and abetting Rioters, is a prin- 
cipal in the ſecond degree under this ſtatute 4 Burr, 2073. 
Nearly related to this head of Riots, is the offence of 
Tumultuous Petitioning ; which was carried to an enormous 
height in the times preceding the Grand Rebellion, Where- 
fore, by fat. 13 Car. 2. fl. I. c. 5, It is enacted, That not 
more than twenty names ſhall be ſigned to any petition 
to the King, or either Houſe of Parliament, for any altera- 
tion of matters, eſtabliſhed by Law, in Church or State; 
unleſs the contents thereof be previouſly approved, in the 
Country, by three Juſtices, or the majority of the Grand 
Jury at the Aſſiſes or Quarter Seſſions; and, in London, 
by the Lord Mayor, Aldermen, and Common Council: 
and that no petition ſhall be delivered by a company of 
more than ten perſons, on pain, in either caſe, of incurring 
a penalty not exceeding 100/. and three months impriſon- 
ment. See this Dictionary, titles Petition; Liberty. 
Proceedings of the ſame nature, and manifeſtly tend- 
ing to the ſame end, as the tumultuous petitions above 
alluded to, by 4/embling the lower claſs of people in pub- 
lic meetings 0: Political Queſtions, and by reading Lectures 
on Political Subjects, had arrived to ſuch a height in the 
year 1795, through the machinations of perſons friendly 
to, and not improbably connected with, the French Revo- 
lutioniſts, that the Legiſlature found it neceſſary to in- 
terpoſe: and the following Act was paſſed; after ſeveral 
debates, in both Houſes, in which the perſeverance of the 
oppoſers of the meaſure was more remarkable than their 
numbers. It is but juſtice to ſay, that the evils dreaded 
from this freſh reſtraint of the liberty of the Subject never 
appear to have taken place, while the benefits were un- 
queſtionable: I hough the Act was in ſome meaſure eluded, 
particularly in the proviſion againſt Political Lectures. 
The firſt part of the far. 30 Ges. 3. c 8, after reciting 
that Aſſemblies of divers perſons collected for the pur- 
poſe, or under the pretext, of deliberating on public grie- 
vences, and of agreeing on petitions, complaints, remon- 
ſtrances, dsclarations, or other addreſſes to the King, or 
to both Houſes, or either Houfe of Parliament, had of late 
been made uſe of to ſerve the ends of ſactious and ſedi- 


tious perſons, to the great danger of the public peace; 


and might become the means of producing con fuſion and 
calzmit:es in the Nation; enacts, That no meeting of any 
deſcription of perſone, exc*eding the number of y per- 
| ſons, (except county- meetings; or meetings called by two 


Jullices; or by the major part of the Grand Jury of the 


county; or meetings of corporate bodies, or of town; cor. 
porate, and their diviſions, called by the proper officer 3 
ſhall be holden for the purpoſe, or on the pretext, of con. 
ſidering or preparing any petition, Sc. to the King, or 
Parliament, for alterations of matters eſtabliſhed in Church 
or State; or for the purpoſe, or on pretext, of delihe. 
rating upon any grievance in Church or State ; unleſs pre. 
vious notice of the time, place, and purpoſe of ſuch mect. 
ing ſhall be given, by ver houſeholders of the place, in 
ſome publicnews-paper, five daysprevious tothe meeting, 
Such notice not to be inſerted in any paper, unleſs the au- 
thority for ſo doing ſhall be ſigned by ſeven houſcholders, 
at the foot of the notice for ihe meeting. The notice ard 
authority to be preſerved aud produced to a Juſtice, if re. 
quired ; and a penalty of go/. is impoſed on the perſon ia- 
ſerting the notice in a paper without ſuch authority, or 
refuſing to produce the notice aud authority when fe- 
quired. F 1. | 

Or a notice, ſigned as above by ſeven houſeholders, 
may be delivered to the Clerk of the Peace, who {all 
ſend a copy of the ſame to ce Juilices of the place, 
at leaſt. § 2. 

All meetings of any deſcription of perſons, excec ding 
fifty in number, (except as aforeſaid,) which hall be held 
without ſuch notice, for the purpoſe or on the pretexts 
before Rated, ſhall be deemed and taken to be C 
Aſſemblies. & 3. 

If twelve or more perſons, of a greater number than 
fifty aſſembled contrary to this flatute, ſhall continue to- 
gether one hour, after being required by a Juſtice to dis- 
perſe, they ſhall be guilty of felony without benefit of 
clergy. 5 4. For the proclamation for diſperfing, fee at the 
end of this title, 

In caſe any meeting ſhall be holden, in purſuance of 
ſuch notice, and the purpoſe for which the ſame ſhall in 
ſuch notice have been declared to be holden, or any mat- 
ter which ſhall be in ſuch notice propoſed to be pro- 
pounded or deliberated upon at ſuch meeting, ſhall pur- 
port that any thing by Law eſtabliſhed may be altered, 
except by authority of King, Lords, and Commons, in 
Parliament, a Magiſtrate may order them to diſperſe : 
And if twelve or more {hall then continue together, they 
ſhall be guilty of felony without benefit of clergy. 5 5. 

At the meetings ſo held. Juitices may order any per- 
ſons to be taken into cultody, who ſhall propound or 
maintain propoſitions for altering any thing by Law 
eſtabliſned, except by authority of the King and Parlia- 
ment; or who ſhall wilfully and adviſedly make any pro- 
poſition, or hold any diſcourſe, for the purpoſe of inciting 
and ſtirring up the people to hatred or contempt of the 
King, or the Government and Conſtitution: And in cale 
of reſiſtance, proclamation may be made, and the Aſſembly 
muſt diſperſe, on the penaltie before impoſed. 8 6. 

Magittrates may reſort to auch Meetings and Aſſem- 
blies, and act according to Law, and require the aſſiſtance of 
peace- Omcers. 8: And perions obſtructing Magittrates 
attending, or going to attend, the meetings, are declared 
capital felons. $ 10; And the other proviſi ens of the Riot 
Act, 1 Geo, 1. c. 5, are adopted for enforcing this Act. 

The other part of the Statute relating to Pol:tical Lec- 
tures, after reciting * That certain houſes, Sc. in London, 
WW:jlmin/ter, and the neighbourhood, and in other places, 
had of late been ſrequently uſed for the purpoſe of deliver- 
ing lectures and diſcourſes on ſuppoled public gene? 
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-rievances and matters relating to the Laws, Conſtitution 
and Government, and Policy of theſe kingdoms, and treat- 
ing and debating on and concerning the ſame; and that 
under pretence thereof, lectures or diſcourſes had been 
delivered, and debates held, tending to ſtir up hatred and 
contempt of the King's perſon, and of the Government, 
and Conſtitution of the re alm as by laweſtabliſhed;“ Enacts, 
that every place where lectures ſhall be delivered, or de- 
bates held, on public grievances, or any matter relating 
to the Laws, Conſtitution, Government, or Policy of thele 
kingdoms, where money 1s, directly or indirectly, given or 

aid for admiſſion, unleſs previouſly licenſed purſuant to 
the act, ſhall be deemed” d:/orderly places, and the perſons 
opening or uſing them ſhall forfeit 1001. $ 12. And the 
ulual proviſions are made to prevent the ſtatute being 
cluded. See title Sunday. 5 

Magiltrates, who, by information on oath, may have 
reaſon to ſuſpe that any place is opened for delivering 
lectures, Sc. may demand to be admitted: And in cafe of 
refuſal, the place ſhall be deemed diſorderly, and the per- 
ſon refuſing admittance ſhall forfeit 100/. F 14. 

Magiſtrates may demand admittance to any licenſed 
place, at the time of delivering lectures; on the ſame 
penalties. & 15. ; 

Two Juſtices may licenſe places for delivering lectures, 
(for which only 15. ſhall be paid) for one year, or avy 
time therein ſpecified ; which licences may be revoked 
by the General Quarter Seſſions. F 16, 

It is expreſsly provided that the act ſhall not extend 
to lectures in the Univerſities; nor to Schoolmaſters in 
the exerciſe of their duty: And that the act ſhall not take 
away or abridge any previous proviſion of the Law for 
puniſhing or ſuppreſſing ſuch offences, — 

The continuance of the act was limited to three years, 
from the 18th December 1795 ; and to end of the then next 
Seſſion of Parliament. 
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A Rrcogbp of a Rior on View. 


BE it Remembered, That en the day of, Ke. in the 

— year of the reign of our Sovereign Lord George the 
Third, z:-20 King of Great Britain, Wc. Ve A. B. and 
C. D. Efquires, two of the Fuftices of our ſuid Lord the 
King aſſigned to keep the peace in the county of , &c, afore- 
/aid, and E. F. Eſquire, then Sheriff of the ſaid county, up- 
en the complaint and humble ſufppiication of L. B. of, &C. 
in the county aforeſaid, in our own proper perſons have come 
te the manſion- houſe of the ſaid L. B. in the pariſh, & e. in the 
county aforeſaid ; and then and there do find G. H. , &c. 
and I. K. and L. M. of, &C. in the county aforeſaid, and 
ether malefactors and diſturbers of the peace of cur ſaid Lord 
the King, to us unknown, 10 the number of — perſons, armed 
with ſwords, Raves, &c. unlawfully, rio yl; and routouſly 
aſſembled at the ſaid houſe, and the fame houſe beſettin ; 
threatening great damage teile ſaid L. B. to the diſlurbauce 
'F the peace of the ſaid Lerd the King, and terror of his 
people, againſt the form of toe flatuie, &e, And therefere 
We the ſaid A. B. and C. D. do then and there cauſe the 
faid G. H., J. K., ad L. M. to be arreted, and carried to 
the next gaol of our ſaid Lord the King in the county afore- 
aid, by cur view and recora being conwitted of the wilaww- 
ful A fjembly, Riot, and Rout afore/aid , there to remain every 
aud each of them reſpectively, until they Hall jeverally and 
re/peively have aid to our ſaid Lord the King ihe jeweiral 
Jams of 10l. cach, aubich wwe do itapoſe uten them and every | 
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of them jeparatcly for their ſaid offences. In Witaeſs auer nr 
wwe Have ſet our jeals to this our prejent record, dated at, & c. 
aforeſaid, the day and year above-mentioned. 


Form of an IX GuIsIT TON of a Riot. 


South'ton, ſl. AN Inguiftion for cur Sovereign Lerd the 
King, taken at, &c. in the county aforeſaid, ihe «o) 
of, Kc. in the year of the reign, &c. by the oath «of 
A. B., C. D.,, $25 . ac (the Fury ) Ban et aud laws- 
ful men of the ſaid county, before T. D. and J. B. E/quires, 
tavo Fuft ices of our. foid Sovereign Lerd the Ning, af/:gno ito keep 
the peace in the ſaid county, &c. Which aid Juror. upon therr 
cath aforeſaid jay, that J. K of, &c. L M., N. O., &c. ad 
other malefaftors and diſturbera of the peace of our faid Lord 
the King, to the ſaid Furors unfuaun, on the Gay , 
Kc. laſt pas, ewith force and arms, that is 19 ſoy, with 
Fords, ſla des, &c. and other effenjive weatons, unlawfully, 
riotoufly and reatoufly did a/embie to difurb the peace of our 
/aid Lord the King: Ana, jo being thin and there aſſembled, 
into the meſſuage T. W. in the pariſh, &c. aferejaid, in 
the ſaid county, between the honrs, & g. of the fame day, un- 
lawfully, riotouſy and routouſly entered, and him the ſaid 
T. W. aſſaulted, beat and wounded, to the great diſiurbance 
of the peace of our ſaid Lord the King, and terror of his peo- 
ple; and againſt the form of the ſtatute in ſuch caſe made 

and provided. 
An IxpictTwtxT for a Riot. 

THE Furers, &c. do prefent, That J. K tate gt, dc. in 
the county &, &C. aſorgſaid, yeoman, Le M. late of, &c. 
and N. O. late of, &. and divers other perſers (to the 
Jurors eforejaid yet unknown) on ide gay, &c. in the 
year of the reign, &C. at, & e. with foree and arms, 
unlawfully, rictouſfly and routoujly did meet, aſſcmble and ga- 
ther together, to diſturb the peace of our faid Lord the 
King; aud being ſo aſſembled and met together, did 
then and there :4/axvfally, riotcufly and routorfly made an 
afjault upon one L. B. then leing in the peac? of God and of 
our ſaid Sovereign Lord the King; and then and there beat, 
abcunded, and evilly treated the jaid L. B. and other injuries 
did to him, to the great damage of the ſaid L. b. and 
againſt the peace of our jaid Lerd the King, his crows 
and dignitz, &C. 

PROCLAMATION for RioTERs to diſperſe. 

OUR Sovereign Lord the KI x G, chargeth and commandeth 
all perſons being aſſembled, immediately to dijperſe themſelves, 
and peacefully io depart to their habitattons, er to their law- 
ful buſineſs, upon the eins containes in the Ae, made (in ide 
1/ tear of King George, for preventing T umaits and Rictous 
Afemblies,) ox [in the 30:4 year of King George the 
Third. for the more efefZuaily preventing Sedidicus Atetings 
and Acrmblies.) (As the caſe may be.) 

Cob *+ave THE Kika! 
For other forms, fee Prrn's Faſtice, title Riot. 

RIPARIA, from , a bank of a river, } A water 
running between the banks. Nag. Cart. c. 5 : „lat. 
F ard 

RIPIERS, ripari, &@ Heli, g in vevetenct:s fiſci- 


bus uturtur, Anglice, a rip] I befe that bring h from 
ihe fea cvaſt to the inner parts of the land. Camd. 
Britan. 234. 

RIPPERS, Neapers or cutters down of corn: Hence 
Riftexvel was a gratuity or reward given to cuſtomary 
tenants when they bad reaped their lore's corn, Cemeld, 


4 M KIY AGIUM, 


| RIV 
'RIVAGIUM, vage, or riverage.] A duty paid to the 


King on ſome rivers tor the paflage of boats or veſſels, 
- = Drieti ſint ab omni laſtagio, paſjagio, tallagio, rivagio, 
Sc. Placit. temp. Ed. 1. 

RIVEARE, To have the liberty of a river for fiſhing 
and fowling. Pat. 2 Ed. 1. 

RIVERS. By the ſtatute of eg. 2. c. 47, The King 
may grant commiſſions to perſons to take care of Rivers, 
and the fiſnery therein: The Lord Mayor of London is 
to have the conſervation in breaches and ground over- 
flown as far as the water ebbs and flows in the river 
Thames. Stat, 4 Hen. 7. c. 15.—Perſons annoying the 


River Thames, making ſhelves there, caſting dung therein, 


or taking away ſtakes, boards, timber-work, Oc. off the 


banks, incurred a forfeiture of 5 JI. under fat. 27 Hen. 8. 


c. 18. Commiſſioners appointed to prevent exactions of 


the occupiers of locks, wears, £&c, upon the River Thames 


weſt yard from the city of Lexdon, to Cricklade in the 


county of Milis, and for aſcertaining the rates of water 


carriage, on the ſaid River, &c, flat. 6857 . z. c. 16. 
Which ſtatute was revived with authority for the Com- 


miſſioners to make orders and conſtitutions, to be obſerved 


\ 


puniſhed with tranſportation for ſeven years. 


under penalties, Ec. fats. 3 Geo. 2. c. 11: 24 Geo. 2. c. 8. 

As to annoyances in Rivers, either poſitively by actual 
obſtructions, or negatively, by want of reparations, the 
perſons ſo obſtructing, or ſuch individuals, as are bound 

to repair and cleanſe them, or (in default of theſe laſt) 

the pariſh at large, may be indicted, diſtrained to repair 
and amend them, and in ſome caſes fined. 4 Comm, 167. 
See title Naſance. 

By /tats. 6 Geo. 2. c. 37: 10 Geo, 2. c. 32. it is made 
felony, without benefit of clergy, maliciouſly to cut down 
any River or ſea- bank, whereby lands may be overflowed. 
Seetitle Misc HIET, Malicious. By ſftat. 1 Geo. 2. fl. 2. c. 19, 
(now expired, ) To deſtroy the toll-houſes, or any fluice 
or lock on any navigable River, was made felony to be 

And by 
fat. 8 Geo. 2. c. 20, Deſtroying ſluices upon Rivers, or 
reſcuing any perſon in cuſtody for the ſame, is made felony 
without benefit of clergy, and the offence may be tried as 
well in an adjacent county, as in that where the fact is 


committed. By fat. 4 Geo. 3. c. 12, Maliciouſly to da- 


mage or deſtroy any banks, ſluices, or other works on ſuch 
navigable River, to open the flood - gates or otherwiſe ob- 
ſtruct the navigation, is again made felony, puniſhable 
with fourteen years tranſportation, Perſons may juſtify 
the going of their ſervants or horſes upon the banks of 
navigable Rivers, for towing of barges, Cc. to whomſo- 
ever the right of the ſoil belongs. 1 LJ. Raym. 725. 

RI ve RS making nawigabie, and Canals : Divers acts of 
parliament pals for this purpoſe every ſeſſion, which it 
would be no leſs tedious than uſeleſs to particularize in 
ſach a work as the preſent. | 

ROBA, A robe, coat, or garment. Walfngh, 267. 


See Retainer. 


ROBBERY, Robaria.] A felonious taking away of 
another man's goods, from his perſon or in his preſence, 
againſt his will, by putting him in fear, and of purpoſe 
ro ſteal the ſame. Veſt. Symbol. part. 2. titic Iudidments. 
& 60. And this offence was called Robbery, either becauſe 
they bereaved the true man of ſome of his robes or gar- 
ments, or becauſe his money or goods were taken out of 
ſome part of his garment or robe about his perſon, Co. 


1+ 


| 


ROBBERY, 


3 Inft. c. 16. This is ſometimes called violent the ft 
Wejt. Symbol. ub. ſup.: Kitchin, fol. 16: 22 Lib. 40. 19: 
See Skene de werborum ſignif. verb. Reif,, and Cranp, 

Jaſtice of Peace, fel. zo. 

ROBBERY is a felony by the Common Law, com. 
mitted by a violent aſſault, upon the perſon of another, by 
putting him in fear, and taking from his perſon his 
78855 other goods of any value whatſoever, 3 1%. 

18. | 


77 vat 15 or amount 10 4 Reb ber in reſpect of the Many, 
or the, Perſon from whom any Thing is taken, 


bery, is the felonious and forcible taking, from the per- 
ſon of another, of goods or money .to any value, by 
violence or putting him in fear, 1 Hawk. P. C. . 34, 
1/, There mutt be a taking, otherwiſe it is no Rt. 
A mere attempt to rob was indeed held to be felonv, 00 
late as Henry the Fourth's time: 1 Hal. P. C. 5 32. But 
alserwards it was taken, to be only a miſdemefnor, and 
puniſhable with fine and impriſonment; till the (1. 
tute 7 Ge. 2, c. 21. which makes it a felony, (tranſport. 
able for ſeven years,) unlawfully and maliciouſſy to aftault 
another, with any offenſive weapon or inſtrument ;--or by 
menaces, or by other forcible or violent manner, to de- 
mand any money or goods; —with a felonious intent to 
rob, If the thief, having once taken a purſe, return it, 
fill it is a Robbery; And fo it is, whether the taking be 
ſtrictly from the perſon of another, or in his preſence only 
As, where a Rubber by menaces and violence puts a man in 
fear, and drives away his ſheep or his cattle before his 
face. 1 Hal. P. C. 533, But if the taking be not either 
directly from his perſon, or in his preſence, it is no Rob- 
bery. Com. 478: Stra. 10. 15. 

24%, It it immaterial cf what value the thing taken is: 
a penny as well as a pound, thus forcibly extorted, makes 
a Robbery. 1 Hawk. P. C. c. 34.55. 


putting in fear; which makes the violation of the ner- 
ſon more atrocious than privately ſtealizg. U his pre- 
vious violence, or putting in fear, is the criterion that 
diſtinguiſhes Robbery from other larcenies. For if one 
privately ſteals ſixpence from the perſon of another, and 
aſterwards keeps it by putting him in fear, this is no 
Robbery, for the fear is ſubſequent : Neither is it capital, 
as privately ſtealing, being under the value of twelve- 
pence. 1 Hal. P. C. 534. Not that it is indeed neceſ- 
ſary, though uſual, to lay in the indictment that the Rob - 


— 


if laid to be done by violence, and againſt the will of him 
robbed. Fot. 128. And when it is laid to be done by 
putting in fear, this does not imply any great degree of 
terror or affright in the party robbed: It is enough that 
ſo much force, or threatening by word or geſture, be 
uſed, as might create an apprehenſion of danger, or in- 
duce a man. to part with his property without or againſt 
nis conſent, Thus, if a man be knocked down without 

previous warning, and ſtripped of his property while 
| ſenſeleſs, though ſtrictly he cannot be ſaid to be put in 
fear, yet this is undoubtedly a Robbery. Or, if a per- 


through miſtruſt and apprehenſion of violence, this is a 
felonious Robbery, 1 Hawh. P. C. c. 45. 6. Soif, 


under 


Open and violent Larceny from the perſon, or Roh. 


Laſtly, The taking muſt be by force, or a previous 


bery was committed by putting in fear; it is ſutficient,. 


ſon with a ſword drawn begs an alms, and | give it him 
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under 3 pretence of ſale, a man forcibly extorts meney 
from another, neither ſhall this ſobterfuge avail him. 
Put it is doubted, whether the forcing a liigier, or other 
chapman, to ſell his wares, and giving him tag fall value 
of them, Ne to 5 heinous a crime as Rubbery. 
P. C. c. 34. 37+ 

N _ ſpecies 8 is debarred of the benefit of 
clergy by Hat. 23 Hen. 8. c. 1, and other ſubſequent 
ſtatutes; not indeed in general, but only when commit- 
ted in a dwelling-houſe, or in or near the king's hip h- 
way, A Robbery therefore in a diſtant feld, or ſoot- 
path, was not puniſhed with death; 1. Hal. I. C. 535. 
but was open to the benefit of clergy, till the far. 3 © 4 
i. H. M. c. 9; which takes away clergy, from bot 
principals and acceſlaries before the fact, in Robbery, 
whereloever committed. 4 Comm. c. 17. P. 243, 4. Prin- 
cipals and acceſſaries, before the fact, were debarred of 
clergy by Hat. 23 Ilex. 8. "he © And acceſſaries, alter, 
by Hat. 4 P. & M. c 4, in the cales above- mentioned. 
The words of the Fat. 23 Heu. 8, are ſtill purſued in 
indictments for this offence. 1 Hat. P. C. c. 34. II. #, 

The circumſtance of putting one in fear, makes the 
difference between a Robbery and a cut-purſe ; both 
take it from the perſon, but this takes it clan ef ſecret? 
without aſſault or putting in fear, and the Robber by 
violent aſlault and putting in fear. 3 . 68. c. 16. 

Wherever a perſon aſlaults another, with ſuch circum- 
(andes of terror as put him in fear, and cauſes him, 
by reaſon of ſuch fear, to part with his money, the tak- 
ing thereof is adjudged Robbery ; whether there were 
any weapon drawn or not, or whether the perſon aſſault 
cd delivered his money upon the other's command, or 
afterwards gave it to him upon his ceaſing to ufe force, 
aud begging an alms; for he was put into fear by his 
aſlault, and gives him his money to get rid of bim. 
1 Hawk. P. C. c. 34. = 

In the caſe of Macdauiel and others, at the Oli Bailey 
Seflions in December 1755, Mr. Juſtice Feſer was of 
opinion, that it a man attacked by an highwayman and 
robbed, previous to the Robbery reſiſts, and is over- 
powered, without being under any fear at all, it is not 
the leſs Robbery upon that account. Fe. 128. 

If the fact appear, upon tlie evidence, to have been 
attended with thoſe circumitances of vielen or terror 
which, in common experience, are lixely to induce a 


mas to part with his property againſt his conſent, either 
for the ſafety of his perſon, or ſor the preſervation of his 
charaQer aud good name, it will amount to a Robbery ; | 
and this, though no expreſs demand of money is made. | 
bus if an officer feloniouſly take money from a pri- 
ſonet, not to take him to gaol, under colour of authority: 
Or it one obtain property by threatening to accuſe aro- 
ther of having been guilty of an unnatural crime, theſe | 
acts, particularly the latter, on the ſolemn opinion of all 
the Judges, have been held acts ſufficient to raiſe, in the 
and of the party menaced, ſuch a er and apprehen- 
won of miſchief, as toconſtitote the offence of Robbery, by 
putting in fear. 1 Hazvk. P. C. c. 34. F 6. Leach's nate. 
The following diftiaQtion has alſo been frequently ad- 
mitted in profecuiions for Rubbery, viz. That if any 
tuin ds ſnatched ſuddenly from the head, hand, or perſon 
of any de without any ſtruggle on the part of the owner, 
ortet any evidence of force or violence being exert- 
£&) by the thief, is dots not amount to Robbery, But 


if any thing is broken or torn in conſequence of the 
ſudden ſeizure, it would be evidence of ſuch force as 
wou!d conititute a Robbery: As where part of a lady's 
hair was torn away by ſnatching a diamond pin from 
her head, ard an ear was torn by pulling of an ear-ring, 
each of theſe caſes was determined to be a Robbery, 
4 Comm. c. 17. p. 244. i. cites Leach 238. 

Tae words of the indictment, wizlenter et felonice cepits 
mult be underſtood to imply that there is an actual taking 
ir. deed, and a taking in Law, and chat may be when a thief 
receives, Sc. For example: If thieves rob a true man, 
and finding but little about him, take it, tals in an actual 
taking; and by threats of death compel him to ſwear 
upon a book to fetch them a greater ſum, which he does 
and delivers it to them, which they receive, this is a 
taking in Law by them, and adjudged Robbery; for fear 
made him take the oath, and the oath and fear continu- 
ing, made him bring the moncy, which amounts to a 
taking in L2w; and in this caſe there needs no ſpecial 
indictment, but the general indiciment ¶ Qued wiclenter & 
felonice cepit ) is ſuſicient. And fo it is, if at the firft the 
true man for fear delivers his purſe, Cc. te the thief, 
3 Ii. 68. c. 16. 

dee 1 Hawk, P. C. c. 34.54, That the thief muſt 
be in poſi-ſlion of the thing ſtolen, or otherwiſe be is 
not guilty of Robbery. 3 7», 6g. c. 16. §. P. 

The words of the ipdictment are from the perſon, &c. 
If the true man, ſeeking to eſcape for the ſafeguard of 
his money, caſts it into a buſh, which the thief perceiv- 
ing, takes it: This is a taking in Law from the perſon, 
becauſe it is done at one time. 3 If. Cg. c. 16, And 
io, if one drive my cattle in my preſence out of my 
paſture, or takes my hat, which fell from my head, he 
may be indifcd as having taken things tom my perſon. 
1 Hawk. P. C. c. 34.4. 8. Sce allo 3 1%. 6g. c. 16; 
And. 116. 2. 161: &. 156. 

In ſome cafes, a man may be ſaid to rob me, where 
in truth he never actually had any of my goods in his 
poſſeſſion ; as where 1 am robbed by ſcveral in one gang, 
and one of them takes my money, in which caſe; in 
judgment of Law, every one of the company ſhall be ſaid 
to take It, in reſpect of that encouragemeut which they 
give to another through the hopes of mutual aſſiſtance in 
their enterpr fe: Nay, though they miſs of their firſt 
intended prize, and one of them aſterwards rides from 
the reſt, and robs a third perſon in the ſame highway, 
without their knowledge, out of their view, and then 
returns to chem, all are guilty of Robbery ; for they came 
together with an intent to rob, and to aſſiſt one another 
in io doing. 1 Hawk, P. C. c. 34. 67. 

If a carrier's man or ſon conſpite to rob him, and do 
it accordingly, the carrier not being privy to it, he may 
ſue the Hlundted on the ſtatute of Vinten; but the con- 
ſpiracy may be given in evidence in mitigation of da- 
mages. Sg 427. 

if a man- ſervant be robbed of his maſlet's goods, in 
his maſter's ſight, this ſhall be taken for a robbing of 
the maſler. Syle 156. 

ating Catt.e from A. which he is driving on the 
highway, is a taking from his perſon, and ſo a Robbery ; 
2 Sax. 641. 

As to recovering againſt the Hundred, fee this Dic- 
tionary, title ae and Cry: And as to Robberies from 
the perſon without violence and others, fee tit. Larceny. 
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ROB 
ROBBERSMEN, er ROBBERDSMEN, Were a 


fort of great thieves, mentioned in the ſtatutes 5 Eaw. 3. 
c. 14: 7 K. 2. c. 3: of whom Coke ſays, That Robin 
Hocd lived in the reign of king Rich, I. on the borders 
o Enyland 2 nd S gland, by robbery, burning of houſes, 
rapine and ſpoil, c. and that theſe Robberdimen took 
name ſrom him. 3 IA. 197. 

EOC HEI, That linen garment which is worn by 
biſhops, gathered at the wriſts; It differs from a ſur- 
plice, for that hath open ſleeves hang ing down ; but a 
Rochet hath cloſe ſleeves. Lindezvode, lib. 3. tit. 27. 

ROCK-SALT ; See Salt. 

ROD, Roda t6/re.] A meaſure of ſixteen feet and a 
half long, others iſe called a Perch. 

_ _ ROD-KNIGHTS, From the Sax. Rad. Eguitatio & 
Cryt, Famulus, guaſi DIiniſiri Egitantes.] Certain ſervi— 
tors who held their land by ſerving their lords on horſe- 
back. . Bra. lib. 2. c. 35. 

ROGA1ION-WEEK, Dies Rogationum ; Robigalia.] 
A time ſo called, becauſe of the fpecial devotion of 
prayer and faſting then enjoined by the Church for a 
preparative to the joyful remembrance of Chriſt's Aſ- 
cenſion. Cowell, | 

ROGUE, Fr.] An idle ſturdy beggar, who, by an- 
cient ſtatutes, for che firit offence, was called a Rogue of 
the firt degree, and puniſhed by whipping, and boring 


through the griſtle of the right ear, with a hot iron; 


and for..the ſecond offence, he was termed a Rogue of 
the fecond degree, and executed as a felon, if he were 


above eighteen years old; fats. 27 H. 8. c. 25: 14 Els. 


c. 5: but repealed by at. 35 Elix. c. 7. \ 24: as relates 


to vagabonds of the ſecond degree. See further title 
Vagrants. 


%OGUS, Lat.] A funeral pile: A great fire wherein 


' 


dead bodies were burncd ; and ſometimes it is taken 


ümply for a pile of wood. Che 5 Her. 3. 

ROLL, Rotzlus.] A ſchedule of parchment that may 
be turned up with the hand in the form of a pipe. 
S:aimdFf. P. C. 11. Rolls are parchments on which all 
the pleadings, memorials, and acts of Courts are entered 
and filed with the proper officer; and then they become 
records of the Court. 2 Lil. Abr. 491. By a rule made 
by the Court of King's Bench, every Attorney 1s to bring 
in his Rolls into the office fairly engroſl:d by the times 
thereby limited, viz. The Rolls of Trinity, Michoelmas, 
and H7!ary terms, before the effoin day of every ſubſe- 
quent term; and the Rolls of Eaſter term before the firſt 
day of Trinity term; and no Attorney at law, or any 
other perſon, {tall file any Rolls, Cc. but the clerks of 
the chief clerks of this Court. Ord. B. R. Mich. 1705. 
If Rolls are not brought into the office in time, it has 
been ordered that they ſhall not be received without a 
particular rule of Court for that pur poſe. Mich, 9 IF. 3, 
See titles Prafice ; Pieadengs. | 

Rol L or CovurT, Retulus Curiæ.] The Court-Roll 
in 2 manor, wherein the names, rents, and ſervices of 
the tenants were copied and inrolled. See tit. Copyhold. 

RoLILSs OFFics OF THE CHANCERY, An Office in 
Chancery Lane, Londen, which contains all the Rolls and 
Records of the High Court of Chancery, the Maſter 
whereof is the ſecond perſon in the Chancery, Cc. See 
titles Chancery ; Maſter of the Rolls, . 

ROL Ls Or THE ExcutEQUER, Are of ſeveral kinds, 
as the great Wardrobe Roll, the Cofferer's Roll, the 


Subſidy Roll, Sc. See tifle Exchequer, 


ROT 


Rol rs or Paxygiament, The manuſcript regities 
of the proceedings of our old Parliaments ; in theſe Roll; 
are likewiſe a great many deciſions of difficult points i, 
Law; which were frequently, in ſotmer times, referred 


to tne determination of this ſupreme Court by the [udpe; 


of both Beuches, Cc. Nichol, Hift, Libr. part. 3. tad. » 
edit. 1714. | s 

Rol ts or THe Trug. In the two Temples is 2 
Roll called the Calves-head Roll, wherein every bencher, 
barrilter, and ftudent, is taxed ycarly at ſo much to the 
cook and other officers of the houſes, in Conſideration ot 
a dinner of Calves-head provided in Zafter term. Or, 
Jurid. 199. A 

ROMA-PEDITEE, Pilgrims that travelied to Rows 
on foot. Mat. Paris, ann 1250. 

ROME, Church. of, its encroackments of power 
here, and how ſuppreſſed ; See titles Papits; Pope; 
Proamunire. | 

ROME-SCOT; See Peter-Pcnce. 

ROMNEY-MARSH, A large tract of land in the 
county of Kent, containing 24,000 acres : and is governed 
by certain ancient and equitable laws of ſewers compoſe. 
by Henry de Bathe, a venerable [udge in the reign of Ring 
Heary III.; from which laws all Commiſſioners of Severs 
in England way receive light and direction. 4 7». 270, 


: 


When 
King Henry III. granted a charter to Remrney- Math, em. 


powering twenty-four men thereunto choſen, to make 
diſtreſſes equally upon all thoſe who have lands and tene- 


ments in the ſaid Marſh, to repair the walls and water. 
gates of the ſame againſt the dangers of the ſea, There 
are allo ſeveral laws and cuſtoms obſerved in the ſaid 
Marſh, eſtabliſhed by ordinance of Juſtices thereto ap- 
pointed in 42 Her, 3: 16 E. 1: 33 E. z, Sc. The 
Commuilitoners of Sewers, in other parts of Egan, may 
act according to the laws and cuſtoms of R:mnzy Mar, 
or otherwiſe at their own diſcretion. See title Sexvers, 


ROOD, or Holy Rood, Holy Croſs. 


ROUD OF LAND, Rodata Terre.] The fourth 
part of an acre, : 

ROOTS, "Trees, ſhrubs, or plants. See this Did. 
title Misch, Malicious. ; 

ROPE-DANCERS, Sc. are public nuſances, and 
may, upon indictment, be ſuppreſſed and fined. 1 Haw. 
. C 75. $6. See title Play 170/75, 

ROPES, Old ones may be imported duty-free, Star. 
11 Geo. 1. c. 7. F 10. See title Navigation Ale. 

RIS, A kind of ruſhes, which tome tenants were 
obliged, by their tenures, to furniſh their lords withal, 
Brady. 

ROSE-TILE, To lay upon the ridge of a houſe; is 
mentioned in the ſtatute 17 Edv. 4. c. 4. 

ROSETUM, A low watery place of reeds and ruſhes; 
and hence the covering of houſes with a thatch made of 
reeds, was fo called. Cartular, Glafton, MSS. 107. 
ROSLAND, Brit. Rhos.] Heathy land, or ground 
full of ling; alſo watery and mooriſh land. 1 1. 5. 
ROTHER-BEASTS. Under this name are compre- 
hended oxen, cows, ſteers, heifers, and ſuch like horned 
beaſts. See fat. 21 Jac. c. 18. | 
ROTULUS WINTONLE, Was an exact ſurvey of 
all England, per Comitatus, Centurias, Q Decurias, made 
by King Alfred, not unlike that of Domęſday; and it was 
ſo called, for that it was of old kept at Vincheſter among 
other records of the kingdom; but this roll time hat: 


conſumed, JIngulph, Hit. 516, 
guiph, Hiſt. 5 ROUT, 
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ROUT, Fr. Route, i, e. 2 company or number. ] In a 
egal ſenſe, ſignifies an aſſembly of perſons, goiug for- 
cibly to commit an unlawful act, though they do Not 
doit. Weſt. Symb. par. 2, A Rout is the fame which 
the Germans call Rot, meaning à band or great company 
of men gathered together, and going 20 execute, OT in- 
deed executing, any riot or unlawfvl act. See title Riot. 

ROYAL ASSENT, Regius aſer/us.] That Aſſent 
which the King gives to a thing formerly done by others, 
as to the election of a Biſhop by Dean and Chapter; 
which given, then be ſends a ſpecial writ for the taking 
of fealty. See F. N. B. fol. 170. When the Royal Aſſent 
is given to an act of Parliament, it is indorſed in the 
proper terms upon the Act. See tide Parliament VII. 

ROYAL FAMILY. See titles Xing; Queen; Prince. 

ROYALTIES, Regalicates.] Ste title King. Thoſe 
Royalties which concern government in an high degree, 
the King may not grant or diſpoſe of. Terk. Cent. 79. 

ROY NES, Streams, currents, or other uſual paſlages 
of rivers and running waters. Convell. - 

ROZIN, Is among the numerous articles, the im- 
portation of which is regulated by the Navigation Acts, 
See that title. | 

RUBRICAS, à rubro colcre, becauſe anciently written 
in red letcers. ] Conltitutions of the Church, founded up- 
on the ſtatutes of uniformity a;.d public prayer, viz. /a- 
tales 5 & 6 Ed. 6. c. 1: 1 Flix. c. 2: 13 & 14 Car. 2. 
0. 4. See titles Nencenfurmiſts; Religion, &c. 

RUDMAS-DAY, From the Sax.. Rode, Crux, and 
Maſs-day.] The feaſt of the Holy Crois: there are 
two of theſe fealls, one on the 3d of May. the invention 
of the Croſs ; and the other the 14th of September, called 
Holy Rood-day, the exaltatien of the Croſs. 

RULE OF COURT; An order made either be- 
tween parties to a ſuit on motion: Or to regulate the 
practice of the Court. See titles Motion in Court; Practice. 

Rule of Court is alſo granted to priſoners in the 
King's Bench or Fleet priſons, every day the Court ſits, 
to go at large, if ſuch priſoner have buiineſs in law of 
his own to follow. By Rule of Court of K. B. Hafer 
term, 30 Geo. 3, on this ſubject, no priſoner within the 
King's Bench priſon, or the Rules thereof, ſhall have 
Day Rules above three days in each term; when they 
are to return within the walls or Rules before nine 
o'clock in the evening. 3 Term Rep. 584. 

7 he Rules of the King's Bench Priſon, are certain limits 
without the walls, within which priſoners in cattody are 
allowed to live, on giving ſecurity to the Marihal, not 
to eſcape. Ihe benefit of theſe Rules may be had by 
one in cuſtody in an excom. cap. but is never granted to a 
priſoner in execution on a criminal account, or for a con- 
tempt, See Rule Zafter, 30 Geo. 3: 3 Term Rep. 383: 
Tidd's Prat. K. B. | 

RUVMNEY-MARSH ; See Romney- Marſh. 

RUMOURS, Spreading. See title Fa/e Nexus; and 
19 Fin, Abr. 272. 

RUNCARIA, from Runca.] Land full of brambles 
and briars, 1 II. 5, a. 

RUNCILUS; RUNCINUS; is uſed in Dome/7ay 
(ſays Spelman) for a load-horſe, Equus operarius colonicus ; 
or a ſump*er-horſe, and ſometimes for a cart-horſe, 
which Chaucer, in the Seaman ' Tale, calls a Rowwney., 
Cowell. 

RUNDLET; RUNLET, A meaſure of wine, oil, Cc. 
containing eighteen gallons and a half. Sat 1 K. 3.6.13, 
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RUNNERS or FOREIGN GOODS; See titles 
Cuſtorxis on Merchandiſe ; Smuggling. 

RUPTARII, Were ſoldiers, or rather robbers, called 
alſo Ratarii; and Rutta was a company of robbers ; 
Hence we derive the word rcut, and bankrupt. Mar. 
Paris, anuo 1250. 

RUPTURA, Arable land, or ground broke up; 4 
word uſed in ancient charters. 

RURAL DEANS; See title Dean. 

Ruzar Deanery. As every dioceſe is divided 
into archdeaconries, (of which there are ſixty) ſo each 
archdeaconry is divided into Rural Deaneries, which are 


the circuit of the Archdeacon's and Rural Dean's juriſ- 


diction: And every Deanery is divided into pariſhes. 
1 Comm, 111. | 
RUSCA, A tub or barrel of butter, which in [reland 
is called a Ruſkin : Rica agum ſigniſies a hive of bees, 
Mon. Ang. ii. 986. . 
RUSCATIA, The place where kneeholm or broom 


| grows. Co. Lit. 5. 


RUSH-LIGHTS ; See Candles, 

RUSSIA COMPANY, {or as it has ſometimes 
been termed The Mruſcovy Company,) ſubſiited by virtue 
of a charter granted by Philip and Mary, in the firſt and 
ſecond year of their reign, which was confirmed by a 
private ſtatute, paſſed in 8th of Eligabethb. The charter 
was granted to them under the ſtyle of The Merchant; 
Adventurers of England for the Diſcovery of Lands, Ter- 
ritories, Iſles, Dominions, and Seigniories unkniwn, and 
not, before their late Adventure er Enterpriſe, by Seas er Na- 
vioation commently frequeated. In the ſtatute they were 
deſcribed by the name of The Fellowſhip of Engliſh 
Merchants for the Diſcovery of new Trades. Ihe extent 
of their rights under the ſtatute was the ſole privilege 
of trading to and from the dominions and territories of 
the Emperor of R/, lying Northward, North eaft- 


ward, and North-weitward from London, as allo io the_ 


countries of Arminia Major or Minor, Media, Arcania, 
Per/;a, or the Caſpian Sea. It was ſaid in fat. 10 & 11 
. 3- c. 6, to be commonly called The Rufie Company. 

In the reiga of King 77. III. it was thought this 
trade might be confiderably enlarged, if the admiſſion 
of pe:{9ns into the Company was made more eaſy ; and 
that it would be very proper to aſcertain the fee of ad- 
miſſion, which had not been done either by the charter 
or tae ſtatute [of EI]. It was accordingly enacted 
by the ſaid ſtatute of 10 11 V. z. c. 6. 1,2, that 
ever; Subject of this realm might be admitted into the 
Company on payment of ;/. only. 

Fer the charter and other matters relating to this 
Company, ſee Hack/yyt, vol. 1. Pp. 258—274. And for 
the particulars of „at. 14 Geo. 2. c. 36, as to the trade 
to Perſia through R, See Reeves's Law of Shipping 
and Nawigation. 

RUSPF!CI. The churls, clowns, or inferior country 
tenants, who held cottages and lands by the ſervices of 
plooghing, and other labours of agriculture for the lord. 
The land of ſuch ignoble tenure was called by the Saxons 
Gofaliand, as afterwards /ocoge tenure, and was ſometimes 
diſtinguiſhed by the name of terra ruſticorum. Paroch. 
Antiq. 136. See tile T exures. 

KE, A grain, of which bread is made in ſome parts 
of England. See title Corn. 

RYE and WINSHELUSEA, An ancient ſtatute was 
made againſt ballaſt cait into the channel at Rye and in- 
cheljen, & c. Stat. 2 £4, 6. c. 30. See tie Crngue Ports, 
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ABBATIIL BRE AKING. The profanation of the 
Lord's Day. See title Sunday. 

SABBATUM, The Sabbath, or day of reſt ; the ſe- 
venth day from the Creation : It is uſed for peace in the 
book of Dome/aay. | 

SABALLINA PELLES, Sable furs, mentioned in 
Howed. p. 78: Brompt. anno 1188. | 

 SABBULONARIUM, A gravel pit: or liberty to 
dig gravel and ſand; alſo the money paid for the ſame. 
Pet. Parl. temp. Ed. III. h 

SAC; See Soke. 

SACA, In the Saxon is properly ſynonymous with 
Cau/a in Latin, whence we in England ſtill retain the ex- 
preſſion, For whoſe ſake, z. . For whoſe cauſe, &c. 

SACABURTH ; Sa cABERE; SAKABERE : He that 
1s robbed, or by theft deprived of his money or goods, 
and puts in ſurety to proſecute the felon with freih ſuit. 
Brit. c. 15 & 29; with whom agrees Bracton, J. 3. c. 32. 
The Scots term it Sikerborgh, that is certum vel fecurum 
plegium wel pignus ; for with them Sker ſignifieth jecuras, 
and borgh legius. Spelm. : 

SACCINI, Monks ſo called, becauſe they wore next 
their ſkins a garment of goat's hair; and /accus is ap- 
plied to coarſe cloth made of ſuch hair. Valſing. 

SACCIS, Fratres de Saccis, the ſack-cloth brethren, or 
the penitential order. Placit. 8 Ed. 2. 

- SACCUS CUM- BROCHIA, A ſervice or tenure of 
finding a ſack and a broach (pitcher) to the King, for 
the uſe of his army. Bra&or, lib. 2. c. 16. See Brochia. 

SACK OF WOOL, A quantity of twenty- ſix ſtone 
of Sheep's Wool; and of Cotton Wool, from one hundred 
and a half to four hundred. Sat. antig. 14 Ed. 3 fl. 1. c. 2. 

SACRAMENT, Sacramentum.] Uſually applied to 
the Holy Sacrament of The Lord's Supper. By the Ru- 
brick there mult be three at the leaſt to communicate, 
and a miniſter is not without lawful c2uſe to deny it to 
any who ſhall devoutly and humbly defire it : But noto- 
rious ſinners are not to be admitted to it till they have 
repented ; nor thoſe who maliciouſly concend, until they 
are reconciled, &c. alſo the Sacrament is not to be ad- 
miniſtered to ſuch who refuſe to be preſent at the prayers 
of the church, or to ſtrangers; for a miniſter is not 
obliged to give it to any but thoſe of his own pariſh ; 
and the partakers of the Holy Sacrament ought to fig- 
nify their names to the curate at leaſt a day before it 15 
ad miniſtered. Can. 27. | 

If a miniſter refuſe to give the Sacrament to any one, 
being required by the Biſhop, he is to certify the cauſe 
of ſuch refuſal ; and a parſon refuſing to adminiſter the 
Sacrament to any without juſt cauſe, is liable to be ſued 
in action on the caſe; becauſe a man may have a tem- 
poral loſs by ſuch refuſal. 1 Sid. 34. See the Corporation 
and Teft Acts ; this Dictionary, title Nenconformiſts. 


— 


SAC 


In every pariſh church the Sacrament is to be adm! 


niſtered three times in the year, (waereof the feaft of 


Ea/ter to be one) and every layman is bound to reccive 
it thrice every year, Sc. In Colleges and halls of the 
Univerſities, the Sacraments are to be adminiſtered tho 
firſt or ſecond Sunday of every month; and in cathedra! 
churches, upon all principal feaſt-days. Canon. 21,22,23, 
The Churchwardens, as well as the Miniiter, are to 
take notice whether the pariſhioners came ſu often to the 
Sacrament as they ought; and on a Churchwarden's pre- 
ſenting a man for not receiving the Sacrament, he may 
be libelled in the Eccleſiaſtical Court and excommuni— 
cated, Sc. See further, title Rewi/ing, &c. 
SACRAMENTUM, An oath: The common form 
of all inquiſitions might, in Latin, by a Jury, run thus: 
Qui dicunt ſupra Sacramentum ſuum, & c. whence poſſbly 
the proverbial offering to take the Sacrament of the 
truth of a thing, was firſt meant by atteſting upon oath, 
SACRAMENTUM ALTAR1sS, The Sacrifice of the 


Maſs, or what is now called, the Sacrament of the Lord's 


Supper. Paroch. Antiq. 488. 

SACRILEGE, Sacrilegium.] Church robbery, or a 
taking of things out of a holy place; as where a perſon 
ſteals any veſlcls, ornament, or goods of the church: 


And it is ſaid to be a robbery of God, at leaſt of what is 


dedicated to his ſervice. 3 Co. 153. If any thing be- 


longing to private perſons, left in a church, be cen, 


it is only common theft, not Sacrilege : Bat the Canon 
Law determines that alſo to be Sacriiege ; as likewiſe 
the ſtealing of a thing kacun to be conſecrated, in a 
place not conſecrated, Treat. Laws 360. 

By the Civil Law, Sacrilege is punithed with greater 
ſeverity than any other thetts; and the Common Law diſ- 
tinguilhed this crime from other robberies ; for it denied 
the benefit of the clergy to the offenders, which it did 
not do to other felons: But by itatute it is put upon a 
footing with other felonies, by making it felony ex- 
cluded of clergy, as moſt other felonies are. 2 1:7. 250. 

All perſons not in holy orders, who ſhall be indicted, 
whether in the ſame county Where the fact was com— 
mitted, or in a different county, of robbing any church, 


chapel, or other holy place, are excluded from their 


clergy, by fats. 23 Hen. 8. c. 1: 25 Heu. d. c. 3: 536 


Ed. G. c. 10. And all perſons in geneta} are oufted of 


their clergy for the felonious taking vf any goods out of 
any pariſh church, or other-church or chapel, by /tat. 
1 Ed. 6. c. 12, See title Larceny II. 1. But the word 
robbing being always taken to carry wit? it ſome force, 
it ſeems no Sacrilege is within thele ftatutes, which is 
not accompanied with the aual breaking of a church, 
Sc. Kel. 58, 69: Dyer 224. And the /at. 23 Heu. 8. 
c. 1, is the only act wv hich extends to acceſſaries to theſe 
robberies; except the offence amount to burglary, in 

which 
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which caſe acceſſaries before are ouſted of clergy, by fat, 

SN. M. c.g. See titles Accgſary; Burglary. 

The term Sacrilege was alſo anciently applied to the 
alienation to laymen, and to prefane or common purpoſes, 
of what was given to religious pertons+ and to pious uſes: 
This was a guilt which our forefathers were very tender 
of incurring; and thereſore when the order of the 
Knights Templars was diſſolved, their lands were, under 
this pretext, afterwards violated, given to the Nuights 
Hoſpitallers of Jeruſalem, for this reaſon : Ne in pros 
iſus erogata contra donatorum wvoluntatem in alics uſus aſ- 
traberentur. Parech. Anttq. 390. 

SACRISTA, Lat.] A ſexton, belonging to a church, 
in old times called-Sager/en and Sagiſton. | 

SAFE-CONDUCT, Salvus Condudctus.] A ſecurity 
given by the Prince, under the Great Seal, to a ſtranger, 
for his ſafe-coming into, and paſling out of, the realm; 
the form whereof is in Reg. @rig. 25. 

The royal prerogative of granting Safe-condudts is 
conſ.dered by Blackſtone as nearly related to, and plainly 
derived from, that of making war. See this Dictionary, 
title King V. 3. 

Great tenderneſs is ſhewn by our laws, not only to 
foreigners in diſtreſs, (ſee title VMrect,) but with regard 
alſo to the admiſſion of ſtrangers who come ſpontane- 
ouſly ; for as long as their nation continues at peace with 
ours, and they behave themſelves peaceably, they ar 
under the King's protection; though liable ro be ſent 
home whenever the King ſees occaſion. But no Sub- 
ject of a nation at war with us can, by the Jaw of na- 
tions, come into the realm, nor can travel himſelf upon 
the high ſeas, or ſend his goods and merchandiſe from 
one place to another, without danger of being ſeized by 
our Subjects, unleſs he has letters of Safe - conduct; which 
by divers ancient ſtatutes muſt be granted under the King's 
Great Seal, and inrolled in Chancery, or elſe are of no 
effect; the King being ſuppoſed the beſt judge of ſuch 
emergencies, as may deſerve exception from the general 
law of arms. But paſſports under the King's ſigu-ma- 
nual, or licences from his embaſſadors abroad, are now 
more uſually obtained, and are allowed to be of equal 
validity. 1 Comm. c. 7. p. 259, 260. See flats. 15 H. 6. 
c. 3: 18 Hen. 6. c. 8: 20 Hen. 6. c. 1: and further, 
title Alien. | 

Indeed the Law of Eng/and, as a commercial country, 

ays a very particular regard to foreign merchants in 
innumerable inſtances. One is highly proper to be men- 
tioned in this place. By Magna Carta, c. 30, it is pro- 
vided, that all merchants (unleſs publicly prohibited be. 
forehand) ſhall have Safe-conduct to depart from, to 
come into, to tarry in, and to go through England, for 
the exerciſe of merchandiſe, without any unreaſonable 
impoſts; except in time of war: And, if a war breaks 
out between us and their country, they ſhall be attached 
(it in England) without harm ot body or goods, till the 
King or his chief jufticiary. be informed how our mer- 
chants are treated in the land with which we are at war ; 
and, 1f ours be ſecure in that land, they ſhall be ſecure in 
Ours, See 1 Comm. p. 260: Monte/q. Sp. L. xx. 13. 

The Violation of Safe- cenduels or Paſſports, or the 
committing acts of boſtility againſt ſuch as are in amity, 
league, or truce with us, who are here under a general 
implied Safe-conduRt, are breaches of public faith; wich- 
out the preſervation of which there can be no intercourte or 


SAFE-CONDUCT, 


commerce between one Nation and another ; and they are 
conſidered as one juſt ground of national war, And as, 
during the continuance of any Safe-conduct, either expreſs 
or implied, the foreigner is under the protection of the 
King and the Law; and, more eſpecially, as we have 
{een that it is one of the articles of Magna Carta, that ſo- 
reign merchants ſhould be entitled to Safe- conduct and 
ſecurity throughout the kingdom; there is no queſtion 
but that any violation of either the perſon or property of 
iuch foreigner may be puniſhed, by indiAment in the 
name of the King, whole honour is more particularly 
engaged in ſupporting his own Safe- conduct. And 
when this malicious rapacity was not confined to private 
individuals, but broke out into general hoſtilities, by far. 
2 Hen. 5. fl. I. c. 6, the breaking of truce and Safe-con- 
ducts, or abetting and receiving the truce-breakers, was 
(in affirmance and ſupport of the Law of Nations) de- 
clared to be high treaſen againſt the Crown and dignity 
of the King; and conſervators of truce and Safe- con- 
ducts were appointed in every port, and empowered to 
hear and determine ſuch treaſons (when committed at 
ſea) according to the ancient Marine Law, then prac- 
tiſed in the Admiral's Court; and together with two 
men learned in the Law of the land, to hear and deter- 
mine according to that Law the ſame treaſons, when 
committed within the body of any county. Which ſta- 
tute, fo far as it made theſe offences amount to treaſon, 
was ſuſpended by fat. 14 Hen. 6. c. 8, and repealed by 
Hat. 20 Hen. 6. c 11, but revived by fat 29 Hen, 6. 
c. 2; which gave che ſame powers to the Lord Chan 
cellor, aſſociated with either of the Chief Juſtices, as 
belonged to the conſervators of truce and their aſ- 
ſeſſors; and enacted that, notwithſtanding the party be 
convicted of treaſon, the injured ſtranger ſhould have 
reſtitution out of his effects, prior to any claim of the 
Crown. And it 1s farther enacted by fat. 31 Hen. 6. 
c. 4, that if any of the King's Subjects attempt or offend, 
upon the ſea, or in any port within the King's obeiſance, 
againſt any ſtranger in amity, league, or truce, or under 
Saſe- conduct; and efpecia'ly by attaching his perſon, 
or ſpoiling him or robbing him of his goods ; the Lord 
Chancellor, with any of the Juſtices of either the King's 
Bench, or Common Pleas, may cauſe full reſtitution and. 
amends to be made to the party injured, 

It is obſerved, that the ſulpending and repealing acts of 
14 & 20 Hen. 6, and allo the reviving act of 29 Hen. 6,. 
were only temporary; ſo that it ſhould ſeem that, after 
the expiration of them all, the fat. 2 Hen. 5, continued 
in full force : but yet it is conſidered as extinct by the H at. 
14 Ed. 4. c. 4, which revives and confirms all ſtatutes 
and ordinances, made before the acceſſion of the Houſe 
of York, againſt breakers of amities, truces, leagues, 
and Safe-condutts, with an expreſs exception to the far. 
2 Hen. 5. But (however that may be) it ſeems to have 
been finally repealed by the general ſtatutes of Ed. VI. 
and Queen Mary, for aboliſhing new-created treaſons; 
though Hale ſeems to queſtion it as to treaſons committed 
on the fea. 1 Hal. P. C. 267. But certainly the Var. 
31 Hen. 6, remains in full force to this day. 4 Comme. 
c. 5. þ. 69, 70. 

SAFEGUARD, Salva Guardia.] A protection of the 
King to one, who 1s a ſtranger, that fears violence from 
ſome of his Subjects, for ſeeking his right by courſe of 


SAFE. 


| Law, Reg. Orig. 26, 


AKE 
SAFE-PLEDGE, Salvus plegius.] A ſurety given for 


a man's appearance at a day alligned. Bra don, lib. 4. 


cap. 2. See Pledge. 

SAGAMAN, from Saxon Saga, Fabula.] A tale- 
teller; or ſecret accuſer. Leg. Hen. I. cap. 63. 

S AGIBARO, alias SACHBARO, Is the ſame that 


"we now call Fuſticiarius, a Judge. Leg. Inz, c. G. 


 SAGITTA BARBATA, A bearded arrow. Blount, 


SAGIFTARH, A fort of ſmall ſhips or veilels, with 


cars and fails, R. de Diceto, aura 1196. 
SAIL-CLOTH. For encouraging the manufacture 
of Sail-eloth, any perſon inay import into this kingdom 
undreſſed flax, without paying any duty for the ſame, ſo 
45 a due entry be made thereof at. the Cuitom- houſe, 
Sc. And no drawback is to be allowed on re-export- 


ation of foreign Sail-cloth : But an allowance ſhall be 


made of 1d. per ell for Britiſb Sa:l- cloth exported, Ec. 
All foreign Sail-cloth imported, from which duties are 
granted, (hall be ſtamped, expreſiing from whence im- 
ported, Sc. And manufacturers of Sail-cloth in this 
kingdom are to affix, to every piece by them made, a 
ſtamp containing their names, and places of abode; or, 
expoſing it to fale, ſhall forfeit 101. And if any perſons 
cet ofi ur obliterate ſuch ſtamps, they incur a forfeiture 
of 5/. upon conviction before one or more Juſtices, to be 
levied by diſtreſs, &c. Stat. 4 Geo. 2. c. 27. 

Ships built, on firit ſetting out to ſea, to have one 
complete ſet of ſails manufactured here, on pain of 5o/, 
No ſail- maker may work up into fails foreign Sail- cloth 
not ſtamped, under 20. penalty: Sail-cloth made in 
Great Britain, the pieces being made of certain lengths 
and breadths, ſhall weigh ſo many pounds each bolt, and 
the warp wrought of double yarn, c. Flax yarn uſed 
in Briti/5 Sail- cloth not to be whitened with lime, on 
forfeiture of Gd. a-yard, Sail- makers, fc. are to cauſe 
this act to be put up in their ſhops and work-houſes, 
under the penalty of 405. Sat. ꝙ Geo. 2. c. 37. 

Maſters of ſhips are to make entry of all foreign- made 
ſails on board, under the penalty of 50. and pay duty 
tor the ſame, unle(s they chooſe to deliver up the fails as 
forfeited : Sails brought from the Faft Indies are ex- 
empted from duty: Foreign made Sail-cloth imported, 
is to be ſtamped at the landing: Forger of ſtamps, &c. 


hall forfeit 504. A fail-maker making foreign Sail- 


cloth unſtamped into fails, ſhall forteit 501. A ſail- 
maker ſha!l not repair or amend the {ame under the pe- 
nalty of 2o/. Sat. 19 Geo. 2. c. 27, continued by ſubſe- 
quent acts. By the at. 23 Geo. 2. c. 32, duties are 
laid on Sail-cloths imported trom Irelaud. See alſo fats. 
23 Geo. 2. c. 21. $26: 26G. 2. c. 32: 29G. 3. c. 55, 
SAINT MARTIN LE GRAND, Court of. The 
chief of the ſeveral Courts in London are the Sherifs' 
Courts, holden before their ſteward or judge; from 
which a writ of error lies to the Court of Hutlngs, be- 
fore the Mayor, Recorder, and Sheriffs; and from 
thence to juſtices appointed by the King's commiſſion, 
who uſed to fit in the church of Saint Martin le Grand ; 
and from the judgment of thoſe Juſtices a writ of error 
hes immediately: to the Houſe of Lords. 3 Comm. 80. u. 
cis F. N. B. 32. : 
SAIO, onis, A Tipſtaff, or ſerjeant at arms; derived 


from the Saxon, Sagol, Fuſtis, becauſe they uſed to carry 


a rod or ſtaff. Spelm. 


SAL 


SALARY, Salarium.] A recompence or corjide;;. 
tion made to a perſon for his pains and induſtry in arg. 
ther man's buſineſs: The word is uſed in the frat. 
23 Ed. 3. c. 1. Salarizn at firſt ſignified the rents or 
profits of a Sala, hall or houſe; (and in Caſcci g ne they 
now call the feats of te gentry Salus, as we do halls; 
but afterwards it was taken for any wages, ſtipend, o. 
annual allowance. Covell, 

SALE, Venditio.] The transferring the property ot 
goods from one to another, upon valoable confidera. 
tion: If a bargain ie that another ſhall give me 5/, fe, 
ſuch a thing, and he gives me earneſt, which I accept, thi; 
is a perlect Sale. Wcod's Injt. 316. On Sale of goods, if 
earneſt be given to the ſeller, and part of them are 
taken away by the buyer, he muſt pay the reſidue of ti.» 
money upon fetching away the reſt, becauſe no othe; 
time is appointed; and the earneſt given binds the bar. 
gain, and gives the buyer a right to demand the goods ; 
but a demand without paying the money is void: Ard 
it has been held, that, after the earneſt is taken, tte 
ſeller cannot diſpoſe of the goods to another, unlei; 
there is ſome default in the buyer; therefore if he dot! 
not take away the goods and' pay the money, the ſeller 
ought to require him ſo to do; aud then if be doth not 
do tt in convenient time, the bargain and Sale is dif. 
ſolved, and the ſeller may diſpoſe of them to any other 
perſon. 1 Salk. 113. A ſeller of a thing is to keep it a 
reaſonable time, tor delivery: But where no time is ap- 
pointed for delivery of things ſold, or for payment of 
the money, it is generally implied that the deliver, 
be made immediately, and payment on the delivery, 
3 Salk. 61, Where one agrees for wares ſold, the buyer 
muſt not carry them away before paid for; except a day 
of payment is allowed him by the ſeller. Ny 87. 

It is ſaid a perfe& bargain and Sale between parties; 
will be good, though the ſeller knows of an execution 
that is againſt him; and doth fell the goods to prevert 
the falling of it upon them. 3 Shep. Abr. 115. A Sale 
may be of any living or dead goods in a fair or market, 
be they whoſe they will, or however the ſeller come by 
them; if made with the cautions required by Lau: But 
if one ſell my goods unduly, I may have them again. 
Doe. & Stud. 328 : Perk. & 93. If a man affirm a thing 
fold is of ſuch a value when it is not, this is not action- 
able; but if he actually warrants it, at the time of the 
Sale, and not afterwards, it will bear an action, being 
part of the contract. 2 Cro. 5, 386, 630: 1 Rel. Abr. y: 


See titles {greement 3 Conſideration 3 Contratt ; Fraud; 


Market, &c. 

SALET, from Fr. Salut, Salus.] A head piece; a 
Salet, or ſcull of iron, &c, See far. 20 R. 2. c. 1, 

SALICETUM, An ofier bed. 1 Ir. 4. 

SALINA, A falt-pit, or place wherein ſalt is made. 
And /alina is ſometimes wrote for alma 1. e. a pound 
weight. Chart. 17 Ed. 2. 

SALIQUE LAW, Lex Salica.] A law by which 
males only are allowed to inherit. It was an ancient 
law made by Pharamond, King of the Franks, part of 
which ſe-ms to have been borrowed by our Perry |. 
in compiling his Jaws, Qui toc fecerit, ſecuualasi legen 
ſalicam moriatur, &c. cap. 89. 

SALMON. No perſon may take Salmons in rivers, 
between the iſt of Auguſt and the 11th of Aovember z and 
Salmon are not to be taken under cighteen inches long, 

Cs. 


SAT 


i? under penalties. Stats. 13 Ed.1.c.47: 1 Blix c. 17. 


None ſhall ſell any pickled Salmon in veſlels before it be 
viewed, unleſs the barrel contain forty-two gallons, and 
great Salmon by itlelf, and finall fiſh by themſelves, Sc. 
on pain to forfeit for every veſſe] bs. 8d. Stat. 22 = 4. 
c 2. See flat, 11 H. 7. c. 23.— Salmon not to be taken 
jn the Thames between 24h 4uput and 11th A enen. 
Fiat. 9 Ann. c. 26. --Fiſhmengers prohibited to buy 
Salmon under fix pounds weight. Sf. 1 0. 1. c. 18.— Sal- 
mon may be taken in the Ribbie between it January and 
15 7h September. St. 23 Cb. 2. c. 20. Sec lurther, title F.. 

SALTATORIUM, A deer-leap: O Labeat unun 
galtatorium farc de „. | 

SALT. The price of Salt is to be fet by Juſtices of 
the peace in their Seſfions; and perions ſelling it at a 
higher rate ſhail forfeit 51. Allo Salt all be fold by 
vi eight af er the rate of 55/5. to the buſhel, under the 
like penalty. See fats. 7 & 8 WW. z. c. 31. 5 44, 92: 
910 ,. z. c. 6. A duty is impoled on Salt; pits to be 
entered, Sc. at the Salt- office on pain of 40/7. penalty; 
and proprietors removing Salt from any pit, before 
weighed, in preſence of the proper officer, to forfeit zo, 
&c. Stats. 10 CI V. z. c. 22: 1 dun. fl. I. c. 21.— 
The duties on Salt made 1a this kingdom were taken off, 
and duty on foreign Salt to continue, except for the Bui. 
tih fiſhery, Oc. by fat. 3 Ces. 2. c. 20. Since then, the 
duties on Salt have been revived and continued, to be 
managed by commiſſioners, Oc. who may grant licences 
to erect houſes for refining of Rock-Salt, at certain places 
in the counties of Efex and Sai. Stats, 5 Geo. 2.c.6: 
7 Geo, 2. c. 6. — The Salt duties continued for a further 
term, and under the ſame proviſions, c. with a clauſe 
of loan of 500, ooo. Ard proprietors of Salt-works in 
Scotland are not to pay their work-people in Salt, under 
the penalty of 20/, Stat. 8 Geo. 2. c. 12,—The Salt du- 
ties further continued, with a loan of 1,200,000/. at 4/, 
fer cent. intereſt, Ic. Rock- Salt may be uſed in the 
making of Salt from ſea-water in works in Valet, pay. 
ing the duties on both. 14 Geo. 2. c. 22.— The Salt du- 
ties are made perpetual by fat. 26 Ger. 2. c. 3, The du- 
tics on this artiche are further regulated, frauds guarded 
apaiaft, and proviſions made as to the uſe of Salt in the 
fiſheries, by a vaſt variety of ſtatutes. See Hats. 26 G. 2. 
c. 32: 5 C. 3. c. 43: 12 C. 3. c. 58: 19G. 3. c. 52: 
20 Geo, 3. c. 34: 22 Gen. 3. c. 39: 26 Goo. 3. c. 90: 
25 Geo, 3. c. 58,03 : 26 Geo. 3. c. 36, 81. — As allo tais 
Dictionary, title Navigation Ads; and Zurn's Fi. title 
Exciſe (Salt). | 

Satr Pur in London. There is a euſtom duty in 
the city of Loudon called Granage, payable to the Lord 
Mayor, Cc. for Salt brought to the port of London, 
being the twentieth part. Cie. Lib. 125. 

SalLT-I'zTRE. What quantity to be delivered yearly 
into the royal ſtores; A at. 1 Ann. ff; 1. c. 12.H113. The 
King may prohibit the exportation of it; Hat. 29 Geo, 2. 
c. 10. r. See title Grnporwder, 

Salr-SilvER, One penny paid at the feaſt of St. 
Martin, by the tenants of ſome manors, as a commutation 
for the ſervice of carrying their Lord's Salt from market 
to his larder, Parech. Arntig. 496. 

SALTUS, A high thick wood or foreſt, See Bo/cus, 

SALVA-GARDA); See $4%-guard, 

Ver, II. | 


the half barrel twenty-one gallons, well packed, and the | 


SANG 


SALVAGHT ; See title Inſurance II 6. 
SALVAGIUS, Wild, ſavage. Rot. Cart. 1 Jab. 
SALUTE, Szlus.] A coin made by King Hen. V. 
aſter his conqueſts in France; whereon the arms of France 
and Englund were ſtamped and quartered. Stoxve's Chron, 
89. | 
SANCTA, Thereiiques of the ſaiats; ;zzrare oper ſancta 
as to make oath on thoſe reitqu2s, Leg. Canut. c. 57. 
SANCLUARY, Sandtuariun:.] A place priviieged tor 
the ſaſe guard of cffenders' lives, being found ed upon the 
Law of mercy, and the great reverence and devotion 
hich the Prince bears to tne place whereunto he grants 
tuch piiviiege. Sanctuaries were firſt granted by King 
Lviv to our churches and their precincts; and among 
all other nations, our ancient Kings of Eugland ſeem to 
have attributed molt io thoſe Sanctuaries, permitting 
them to ſhslter fuch as had committed both felonies aud 
treaſans; to as within forty days they acknowledged 
their fault, and iuLmitted themſelves to baniſhment ; 
during which pace, it any layman expelled them he was 
excommunicated; and if a clerk, he was made irre- 


* 


gular, Mat. We?. Ann. 187: S. P. C. lib. 2. cap. 38 


hleta, lib. 1. c. 29. 

St. John's of Beverly in Tork/vire had an eminent 
Sanctuary belonging to it in the time of the Saxons : 
And St. Buriens in Cornwall had the like granted by 
king Atheiſtan, anno 935: fo had Weftminſter grants | ny 
Ring Edward the Confeſior: and St. Martin le Grand 
in London. 21 Her. 8, &c. | 

Santuaries, it has been obſerved, did not gain the 
name of ſuch till they had the Pope's bull, though they 
had full privilege of exemption from temporal Courts 
by the King's grant only : But no Sanctuary granted 
by general words, extended to high treaſon ; though it 
extended to all felonies, except ſacrilege, and to all in- 
ferior crimes, not committed by a Sanctuary man ; and 
it never was a protection againſt any action civil, any 
farther than to ſave the defendant from execution of 
his body, &c. 2 Hewk, P. C. c. 32. 

While this protectioa againſt juſtice remained in 
force, if a perſon accuſed of any crime (except treaſon, 
wherein the Crown, and facrilege, wherein the church, 
was too nearly concerned) had fled to any church or 
church-yard, and within forty days after went in ſack- 
cloth and confeſſed himſelf guilty before the coroner, 
and declared a!l the particular circumſtances of the of- 
fence; and thereupon took the oath in that cafe pro- 
vided, vg. that he abjured the realm, and would depart 
from thence forthwith, at the port that ſhould be aſſigned 
him, and would never return without leave from the 
King; he by this means ſaved his life, it he obſerved 
the conditions of the oath, by goiag with a croſs in his 


hand, and with all convenient ſpeca, to the port aſſigned, 


and embarking, For if, during this forty days” privi- 
lege of Sanctuary, or in his read to the ſea fide, he was 
apprehended and arraigned in any Court, for this fe- 
lony, he might plead the privilege of Sanctuary, and 
had a right to be remanded, if taken out againſt his 
will. But by this abjuration his blood was attainted, 
and he forfeited all his goods and chattels. The immu- 
nity of theſe privileged places was very much abridged 
by the fats. 27 Hen. 8. c. 19: 32 Hen. 8. c. 12. And 
now, by the fat, 21 Jac. I. c. 28, all privilege of Sanc= 
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tuary, and abjuration conſequent thereupon, is utterly 
taken away ard aboliſhed, | 

There were ſeveral {tztutzs made relative to Sanctu- 
aries, whilſt they exiſted, viz. Art. Cler. g Ed. 2. fl. 1. 
%% D 
c. 2: 22 H. 8. c. 2. 14. By. 25 H. g. c. 13, Sanctuary 
was taken from offenders in high treaſon, See further, 
titles Abjuration ; Arr) ; Privilege I. 

SANDAL, A merchandiſe brought into Erg/and ; 
and a kind of red-bearded wheat. Sce far. 2 R. 2. c. 1. 

SAND GAVEL, A payment due to the lord of the 
manor of Redl-y in the county of G/oacejler, for li- 
berty granted to the tenants to dig Saad for their com- 


mon uſe. Tay. Hliſt. Gavel, 113. 


SANE MEMORY, . e perfect and ſound mind 
and Memory, to do any law ful act, Cc. See title Idiots 
and Lunatics, 


SANGUINEM EMERE, Was where villeins were 


bound to buy or redeem their blood or tenvre, and make 


themſelves freemen. Lib. niger Heref, * | 
SANGUIS, Is taken for that right or power, which 


the chief lord of the fee had, to judge and determine 


caſes where blood was ſhed. Man. Aug tem. I. p. 1021. 
- SANG and SANC, id Fr. Blood. | 
SAR AB ARA, Acovering for the head, Mat. W/m. 


ann. 1295. 


SARCLIN-TIME, from Fr. Sarcler, Lat. Sarclare.] 


The time or ſeaſon when huſbandmen weed their corn. 
Cowell. : 


SARCULATURA, Weeding of corn: Una Sarcula- 


tura, the tenant's ſervice of one day's weeding for the 


lord. Parech. Antiq. 403. 
SARKE, Iſle of; See Verses. 


— 


SARKELLUS, An unlawtul net or engine ſor de- 


ſtroying fiſh. Inouift. Juſtic. anno 125 . 
*SARFLER or WOL, Serplera lune, Otherwiſe 
called a pocket.] Half a ſack. Fleta, lib. 2. c. 12. 
SARSAPARILLA, May be imported from the Ame- 


rican plantations, Ze. if of the growth of . America. 


flat. 7 Ann. c. 8. Sec title Navigation As, 
SART', or A/art, A piece of woodland turned into 


arable, See art. | 
SARUM, Sa/ifhury, There was a form of church- 


| ſervice called /ecund:im wu/um Sarum, compoſed by Oy: 


mond the ſecond Biihop of Serum in the time of H 
the Canqueror, {7:{1/r:2/hed, p. 17. col. B. 
SASSE, A kind of wear with flood gates, moſt com- 


monly in navigable and cut rivers ; for the damming and 


ſhutting up and looking the itr2am of water, as occaſion 
requires, for the better paſſing of boats and barges: 
This in the Weſt of England is called a Lock; and in 
ſome places a Sluice, Cowell. 


SASSONS, The corruption of Saxons, a name of 


eontempt formerly given to the Engi, while they af- 
feed to be called Age; they are ſtill ſo called by the 
Welch. | 

SATISFACTION, Is the giving of recompence for 


an injury done; 5” the payment of money due on bond, 
judgment, Sc. In which laſt caſe, it muſt be entered 


on record. 2 Lil. Abr. 495. See title Payment. 
Where money given one by will, ſhall be held to be in 


Satisfaction of a debt, and where not 5 ſee title Z-gacy, 
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| As to pleading Satisfaction in caſes of treſpaſs, ſee titles 
Sheriff; Officers ; Juſtices, Treſpaſs, &c. y 
SATURDAY'S SO, A lpace of time from ever, th 
ſong on Saturday till ſon-riſing on Monday, in Wich it in 
was not lawful to take {alrnon in Scotlaud, and the North. as 
ern parts of England. MS. Cowell. ju 
SAVER DEFAULT, Is a Law term ſignifying to 
excuſe, as when a man having made default by not ap- 75 
pearing in Court, Oc. comes afterwards and alleges of 
good cauſe for it, v/z. Impriſonment at the time, or the | 
like. Book Ent. See title Defaulr, 
SANKEFIN, Fr. Sang, 1. e. Sanguis, Fin, Fiuis. 
The determination or final end of the liacal race and de. k 
ſcent of kindred, Britton, c. 119. at 
SAURUS, A hawk of a year old. Brad. lib. 5. 1; 1, ne 
c. 2. part 1. | fl. 
SAXON LAGE, Saxon-laga, Lex Saxcnum.] The Cc 
Law of the Welt Saxozs by which they were governed. at 
See title Merchenlage, 4 Comm. c. 23+ N 
The reaſon why ſo many traces of the Saxen Laws, *. 
language, and cuſtoms are to be found in Eugland, are b 
tuus ſtated ; Robert/on, in his Hiltory of Emperor Ch. V. ta 
ſays, The Saxors carried on the conquelt of that country tl 
with the ſame deſtructive ſpirit, which -dittinguiſhed the th 
other barbarous nations. The ancient inhabitants of 5 
Britain were either exterminated, or forced to tate 
ſhelter among the mountains of JYales, er reduced into 1 
ſervitude. Ihe Saxon government, laws, manners, and ar 
language were, of conſequence, introduced into Britain ; 10 
and were ſo perfectly eſtabliſhed, that all memory of ar 
the inſtitutions previous to their conqueſt was aboliſhed, v. 
Retert/; i. 197. Note IV. — As to the laws of the Saxons, ti 
for putting an end to private wars, See 1d. 285. ve 
SCABINI, A word uſed for wardens at Lynne in Nor- * 
folk. Norf. Chart. Hen. 8. ia 
SCALAM, Ad ſcalam, The old way of paying mo- 20 
ney into the Exchequer, The Sheriff, c. is to make 28 
payme at ad ſcalam, 1, e. ſelvere, prever quamiibet NUMe-= Pe 
ratum librum, ex denarios. Stat. M. 1. And at that time P 
ſixpence ſuperadded to the pound made up the ful! 
weight, and nearly the intrinſie value. This was agreed e 
upon as a medium to be the common eſtimate for the de- na 
fective weigut of money; thereby to avoid the trouble * 
of weighing it when brought to the Exchequer. C 
Lowwndes's Eſuy on Coin, p. 4: Hale"s Sher, Accounts, p. 21. on 
See Penſam. . 
SCALINGA, A quarry or pit of ſtones, or rather ” 
ſlates for covering houſes: Freach eſcailere, whence f 
ſcaling of houſes, Ic. Ian. Angl. tom. 2. p. 130. 75 
SCANDAL, A report or rumour, or an aclion ; 
whereby one is affronted in public. Sce Libel. : * 
SCANDAL OR IMPERTINENCE IN B1LLS IN 3 
Equity. If a Bill in Equity contain matter either 
icandalous or impertinent, the detendant may refuſe to 
anſwer it, till ſuch Scandal or Impertinence is expunged, 
which is done upon an order to refer it to one of the 
Maſters. 3 Comm. 442. See titles Chancery; Libel J. 
SCANDALUM MAGNATUM, 8 
Wor ps ſpoken in derogation of a Peer, a Judge, or 15 
other great officer of the realm: Theſe, though they 5 
would not be aclionable in the Naſe of a common perſon, 
yet” 


SCANDALUWV 


vet when ſpoken in diſgrace of ſuch high and reſpect- 
able characters, they amount to an atrocious injury, 
which is redreſſed by an action on the caſe, founded on 
the ancient ſtatutes ; as well on behalf of the Crown to 
infict the puniſhment of 1mprittonment on the cttender, 
as on behalf of the party to recover damages for the in- 
jurv ſuſtained. 3 Comm. 0. 8. HB. 124. 

The laws on which this #ction is grounded, are V ats. 
Hm. 1. 4 FB. 1. e. 34: ® Rich. 2. fl. 1. t. . which, 
Alte: ſpeaking of “ devitors t {alle news, and horrible 
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reafurer, Clerk of the Liivy Seal, Steward of the 
King's houſe, . Juſtices 6! the one Bench or of the other, 
aud other great cthcers of the reatin,”” enact, “ That 
one contrise or tell any falle news, Vent reby diſcord Or 

der may gros between the King and-his people; or 
contrive or tell any falle things of Prelates, Lords, 
and of cthers atorciaid, whereof diſcord or ſlander 
might rite within, or auy Scandal to, the realm; and he 
who doth the ſame ſhall be impriſoned till he have 
brouzht him forth that did peak the fame.” This ſta- 
tate is recited by at. 12 R. 2. c. 11; and thereby it is fur- 
ther. provided, that the offender not producing his author 
de puniſned by the advice of the Council. 4 /. 
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At the time of making the Jaw, on which this action 
is founded, the coallitution of this kingdom was martial, 
and given to arms; the very tenures were military, and 
io were the ſervices; a5 kn:ght ſervice, caſtle guard, 
ard eſcuage; ſo that ail provocations by vilifying words 
were revenged by the ſword, which often created fac- 
tions in the Commonwealth, and endangered the Go- 
vernment itſelf; for in this kind of quarrels the great 
men, or Peers of the realm, uiuaily engaged their vaſ- 
ſals, tenants, and friends; ſo that Laws were then made 
againſt wearing of liveries or badges, and againft rid- 
ing armed; therefore it is that the Hat. Vm. 2, ap- 
points that the offender ſhall ſuffer impriſonment until he 
produces the author of a falſe report. 2 Meg. 156. 

This action or public proſecntion for /tar, mag. is to- 
tally different from the action of ſlander in the caſe of 
common perſons. The /candalum magnatum is reduced to 
no rule or certain definition, hut it may be whatever the 
Courts in their diſeretion thall judge to be derogatory 
to the high character of the perſon ot whom it is ſpoken : 
as to ſay of a Peer, that he was no more to be va. 
ſued than a dog; which words would have been per- 
?ectly harmleſs, if uttered of an ipferior perſon, Ball. 
1 
I hough this action is now ſeldom or ever reſorted to, 
it may be matter of ſome utility, as well as curioſity, to 
perule che following determinations on the ſubject: 


I. Vo may bring this Adicn, and for what Il erde 
it lies. 


. OF the Proceedings in this Aion, 


J. Ir hath heen held, that the King js not included 
in the words „ great men of the realm,”” as the ſtatute 
begins with an enumeration of perſons of an interior 
2 1 552 ” {> co a » of, — 
ranle, as Prelates, Dukes, Oc. Cromp. Juriſd. 19, 330 
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Scandalizing the marriage of King Hen. VIII. with 
une Bullein was declared treaſon, by flat. 25 Hen. 8. 
Cap. 22. 

Alſo it is held, that a woman noble by birth is not en- 
titled to this action. Cromp, Juriſ. 34+ 

It hath been adjudged, that though there was no Vit- 
count at the time of making this ſtatute, (the firſt Vit- 
count being Jebu Beaumont who was created Viſcount, 
18 Hen G,) yet when created noble, though by a new 
title, he was entitled to bis action on this ftatutz, Cro. 
Car. 1:6: Palm. 565, S$:1y and Sa (Viſe.) v. Stephens. 

Alſo it hath beca adjudged, that fince the Union, a 
Peer of Scotland may have an action on this ſtatute, and 
that it is not neceſſary for him to allege that he hath a 
ſeat and voice in Parliament; for by fat. 5 Ann. c. 8. 
art. 22, All Peers of Scotland, after the Union, ſhall be 
Peers of Creat Britain, and have rank and precedency, 
Sc be tried, Sc. and enjoy all privileges of Peers as 
the Peers of England now do, or hereaſter may enjoy; 
except the right and privilege of fitting in the Houle of 
Lords, ard the privilege depending thereon, Cam. 439s 
Falkiand Ld. v. Phipps. 

It hath been contended, that no words of ſlander 
are puniſhable by this ſtatute, unleſs they are actionable 
at Common Law; and that they are only aggravated by 
the ſtatute, which, in this reſpect, is like the king's pro- 
clamation. 2 Med. 161: Freem. 222. 

But the coutrary hereof ſeems to have been holden in 
moſt of the caſes on this head, and not without reaton ; 
25 it would be to no purpoſe to make a law, and thereby 
to give a Peer an aQton for fuch waras as 3 Commen per- 
ton might have before the making of the ſtatute, and 
tor which the Peer himſelf had equally a remedy by the 
Common Law; and therefore the deſign of the ſtatute 
malt be, not only to puniſh ſuch things as import a great 
Scandal in themſelves, or ſuch for which an action lay at 
the Common Law, but alſo ſuch things as favoured of 


any contempt of the perions of the Peers or great men; 


and brought them into diſgrace with the Commons, 
whereby they took occaſion of provocation and revenge. 
2 Mod. 156. i 

It hath been obſerved, that no action was brought on 
this ſtatute till 100 years after the making thereof; the 
Lords ſtill continuing the military way of revenge to 
which they had been accullomed. 2 Mad. 156. 

The firſt caie on this ftatvic, ſud to be reported, is 
in Kei/w. where the Lord Z:cuchamp brought an adion 
of /can. AT. a7amil Sir Richard Crofts, for that the 
ſaid Richard had ſued out a writ of forgery of falſe deeds 
againſt him; and it was held, that the taking out the 
writ, being done in a legal way, and in 2 courſe of juſ- 
tice, the action did not he. Keilw, 26, 27: 3 Med. 104, 
cited. 

Scan, mag. brought for ſaying of a Judge, You are a 
corrupt judge,“ and held actionable. Cromp. Fur 35: 


Ld. Cn. J. Byer's caſe - do ſor theſe words, “ He im- 
priioned me till I gave him a releale,” 3 Leon. 279 5, 
Lord Hiucbeger's cate, cited Freem. 221.90 theſe words 
„% You have writ a letter co me, which J have to ſhew, 
which is agaialt the word of God, againſt the Queen's 
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tionable, and 300 marks damages given. Cro. Elix. 
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Biſhop of Norwich v. Prickett,—So of theſe words, * My 
Lord Mordant did know that Prude robbed Shotbolt, and 
bid me compound with Shorbo/z for the ſame, and ſaid he 
would ſee me ſatisfied for the ſame, though it coſt him 
100. which I did for him, being my maſter, otherwiſe 
the evidence I could have given would have hanged 
Prude.” Cro. Elix. 67 : For theſe words written in a let- 


ter, © I have heard that your Lordſhip hath ſought by 


uncharitable means to bereft me of my lite, lands, and 
liberty,“ an action lies. Moor 142: Ld. Lumley v. Fox, 
4 Co. 16. That the action as well lies for words written 
as thoſe ſpoken ; ſee 2 SH. 505. 

An action of can. mag. was brought ſor theſe words, 
« There are more Jeſuits come into England fince the 
Earl of Norihamptor was Lord of the Cinque Ports than 
ever there were before,“ and held actionable. 12 Co. 132. 
In ſean. mag. for theſe words ſpoken by a parſon in the 
pulpit, © The Lord of Leice/ter is a wicked and cruel 
man, and an enemy to the Reformation in England.” ad- 
judged actionable, and 500/, damages given. 2 Sd. 21. 

So theſe words, The Earl of Pembroke is of ſo little 
eſteem in the country, that no man of reputation hath 


any eſteem for him, and no man will take his word for 


24. and no man of reputation values him more than [ 
do the dirt under my feet;”” were held actionable. 
though ſaid they would not be fo in the caſe of a com- 
mon perſon. Freem. 49. 

If one ſays, 1 met F. S. whom I do not know, but 
my Lord P. ſent after me to take my purie;“ an action 
of ſcandalum magnatum lies, though not poſitively ſaid 
my Lord P. ſent him, or that it was to take the purſe 
feloniouſly ; which laſt, in caſe of an action by a com- 
mon perſon, might be a good exception. 1 Lev. 277: 
1 Sid. 434: 2 Keb. 537; E. of Peterborough v. Sir Fehn 
Moraant. Vide 1 Sid. 133: 1 Keb. 813: 1 Lev. 148, 
Marquis of Dorcheſter v. Preby. If one lays of a Peer, 
„He is an unworthy man, and acts againſt law and 
reaſon; an action of can. mag. lies, notwithitanding 
the words are general, and charge him with nothing cer- 
tain : and ſo adjudged by North, Windham, and Scroggs, 
againſt the opin on of 4/4izs; who ſaid the ſtatute ex- 
tended not to words of ſo ſmall and trivial a nature, 
hut to ſuch only which were of greater magnitude, by 
which diſcord might ariſe, c. and therefore the words 
*« horrible lies“ were inferted in the ſtatute. Note; the 


Rule laid down by the Court in this caſe was, that words | 


ſhould not be conſtrued either in a rigid or mild ſenie, 
but according to the general and natural meaning and 
agreeable to the common underſtanding of all men. 
2 Med. 151, Sc.: 1 Mcd. 232: Freem. 220: Lord Town/- 


Send v. Doctor Hughes. 


II. Ir is now clearly agreed, that though there be no 
expreis words in the itatute which give an action, yet 
the party injured may maintain one, on this principle of 
Law; that when © ſtatute prohibits the doing of a thing, 
which if done might be prejudicial to another, in ſuch a 
caſe he may have an ation on that very ſtatute for his 
damages. 2 od. 152, 

Though the action is to be brought tam pro domino 
rege quam fro ſcigſo, yet the party is to recover all the 
damages. 1 F. Is. 699. If the words are actionable 
at Common Law, the Peer hath his election to proceed 
on the Ratate, or at Common Law. Freem. 49. It hath 
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been held, that this being a general law, the plaintig 
need not recite it particularly; and that if he ſets forth 
ſo much thereof as ſhews his caſe to be within the fla. 
tute, it 1s ſufficient. Cro. Car. 139: 2 Sid. 21: Free 
425. It is now ſettled that no new trial is to be granted 
in can. mag. for exceſſive damages; which point ſcem; 
to have been firſt determined in the caſe of Lord Ty+,;/; 
hend v. Dr. Hughes, where the Jury gave 40co., da. 
mages. 2 Mod 15 1: 1 Mod. 231, 

It has been ruled, that in ſear. war. the defendan: 
cannot juſtify, let the words be ever ſo true, becauſe the 
action is brought gui lam, in which the King is con. 


cerned; but it hath been held, that the deſendant mae 


explain the words by ſhewing the occaſion of ſpealiy; cf 
them and thereby extenuate the meaning of them, as 1 
done in Lord Cromawwe!!'s caſe. 4 Ce. 14; 2 Mod. 100; 
Freem. 220: Poph. 67. 

In ſear. mag. the Court will never change the gc 
on the common affidavit that the words were ſpoken in 
another county, becauſe a Scandal raiſed on a Peer of the 
realm reflects on him through the whole kingdom; and 
he 15 a perſon of ſo great notoriety, that there is no ne. 
ceility ot his being tied down to try his cauſe among his 
netghbourhood. Carth. 400: 2 Salk. 668. Vide 1 Ley, 
56: 1 Keb. 514: 16id. 185 : 2 Mod. 216. 

But in the caſe of Lord Shafte/bury v. Graham, the 
Court, in ſcan. mag. on a ſpecial atiidavit of the plaintif”s 
power and intereſt in the county where the action was 
laid, made a rule for changing the venae; but note, that 
the books, which report and cite this caſe, mention it as 
a caſe of the times, and that it was owing to the great 
influence that Lord had in the city of London that the 
Court varied from the general rule, and which rule hath 
ever ſince, notwithſtanding this caſe, been adhered to. 
2 Jo. 198: 1 Vent. 363: Skin. 40: 2 Shaw. 200. 

It hath been held, that the ſtatute 27 Elix. c. 8, 
giving the writ of error in the Excheque:- chamber, docs 
not extend to ſcau. mag. Cro. Car. 286, 385: 1 Sid, 133. 
Tnat in an action of can mag. ſpecial bail is got te- 
quired. 3 Mod. 41: Heilt. Rep. 640. That no coſts are 
to be given the plaintiff on his obtaining a verdict. 
2 Show. 506. 

SCARBOROUGH, Perſons incorporated there, uin 
power to diſtrain every man {or the fifth part of houles 
and lands, towards the repairs of the pier and key, cc. 
See ſtat. 37 Hen. 8. c. 14. 

SCAVAGE, SCEVAGE, or SCHEWAGE, from 
the Sax. Scheawiar, i. e. ofenders.] A kind ot toll or 
cuſtom, exacted by Mayors, Sheriffs, Sc. of Merch int- 
ſtrangers, for wares ſhewed or expoled to ſale within 
their liberties ; prohibited by the ſtatute 19 Hen 7. c 7, 
But the City of London ſtill retains this ancient cuſtom ww 
a good yearly proft: And the Lord Chancellor, ro. 
ſurer, Preſident of the Council, Privy Seal, Steward, 
and two Jullices of the King's Bench and Common Pleas, 
are to aſceitain theſe duties, and order tables to be mals, 
mentioning the particulars, Sc. Sat. 22 1. 8. c 3. 84. 

SCAVAIDUS, Tne officer who collected the Sca— 
vage- money, which was ſometimes done with great ex- 
tortion. Carell, 

SCAVENGERS, from the Belg. /th2512n, to ſcrape 
or carry away.] Perſons cholen into this ofiice in Lonchu 
and its ſuburbs, who hire rakers and carts to cleanſe 
the ſtreets, and carry the dirt and filth thereof away, 

is 


8 CA 


In Fafter week yearly, two tradeſmen in every pariſh | 
| tioned in our hiſtories. Eadmer. lib. 1. c. 8. 


within the weekly bills of mortality muſt be elected Sca- 
vengers by the conſtables, churchwardens, and other in- 
habitants, who are to take upon them the office in ſeven 
days, under the penalty of 10. Thele Scavengers, every 
day, except Sundays or holidays, are to bring their carts 
into the ſtreets, and give notice by a bell, or otherwiſe, 
of carrying away dirt, end to ſtay a convenient time, 
or ſhall forfeit 40s. and Juſtices of the peace in their petit 
ſeſſions may give Scavengers liberty to lodge their dirt 
in vacant places near the ſtreets, ſatisfying the owner for 
the damage, &c, All perſons, within the weekly bills, 
are to ſweep the ſtreets before their doors, every Ned. 
nay and Saturday, on pain of forfeiting 35. 44, Per- 
ſons laying dirt or aſhes before their houſes, incur a for- 
feiture of 5s. Inhabitants and owners of houſes are 
alſo to pave the ſtreets before their own houſes, on the 
penalty of 20s. for every perch : And conſtables, church: 
wardens, ©c. may make a Scavenger's tax, being allowed 
by two Jultices of the peace, not exceeding 4d. in the 
pound, Cc. Stat. 2 W. & M. f. 2. c. 8: and ſee fats. 
3 V. & M. c. 12: 889 V. z. c. 37: 6 Geo. 1. c. 6: 
18 G. 2. c. 33. 4 2, 3: and this Dict. title Police. 

A Scavenger's rate cannot be made for a diviſion in 
which there is no churchwarden or overſeer reüdent. 
1 Stra 630 See further, title Highways. 

SCEAT, Sax.] A ſmall coin among the Sexers equal 
to four farthings. 

SCEITHM AN, Sax. ] A pirate or thief. LL. /Zthel- 
redi apud Brompton. | 

SCEPPA SALIS, An ancient meaſure of ſalt, the 
quantity now not known: Sceœpa Or /ecap was likewiſe a 
meaſure of corn, from the Lat. haha; baſkets, which 
were formerly the common ſtandard of meaſure, being 
called ps or focps in the ſouth parts of Fxglanad; where 
a hee-hive is termed a bee-ikip. Men. Ang. p. 284: Pa- 
roch. Antiq. 60.4. 

SCEURUM, A barn or granary. zg:/p3s, p 862. 


SCHAFFA, A Sheaf, as Scha ſa Jagittarum, a ſheaf of 
- arrows. See Sheue de werbor. fignife cod. wer be, 


SCHARPENNY, A ſmall duty or compenſation : 
And ſome cuſtomary tenants were obliged to pen up 
their cattle at night in the pound or yard of the lord, 
for the benefit of their dung; or if they did not ſo, they 
paid a ſmall compenſation ca!led Sharpenny or Sharn- 
penny, 1. e. dung penny, or money in lieu of dung; 
The Saxon ſcearn ſignifying muck or dung. In ſore 
parts of the North they ſtill call cow-dung by the name 
of cow-ſkern ; and in W'efmorland a Skarny Houghs is 
a naſty, dirty dunghill-wench. Coxve//, 

SCHAVALEDUS; Vide Scawaldus. 

SCHEDULE, 4 little roll, or long piece of paper or 
parchment, in which are contained particulars ot goods 
in a houſe let by lrafe, Sc. See Leaf. 

Schedules are likewiſe frequenily annexed to anſwers 
in a Court of Equity, containing an account of ellates or 
eſlocts, monies, debts, Tc. received or cilpoled of or 
expended by the perſon putting in the anſwer: And 
Schedule is a term frequently uſed, inſtead of Inventory. 

SCHE'TES, An ancient term for Ulury ; and the 
Commons prayed that order might be taken againſt this 
horrible vice, yractiſed by the Clergy as well as the Laity 
Bot. Parl. 14 K. 2. Cowell. 


SCTL 
SCHILLA, A little bell uſed in monaſteries, men- 


SCHIREMAN, Sax. Scir man.] A Sheriff. LL. Ine 
Regis apud Brompton. The ancient name for an Earl. See 
titles Peers of the Realm I.; Shireman ; Sheriff. 

SCHIRRENS-GELD, Shiregeld.] A tax paid to 


| Sheriffs for keeping the Shire or County Court, Carta- 


lar. Abbat St. Edmund 37. 
SCHISM, /h:;/ma.] A rent or diviſion in the church. 
See title Hereſy, 


SCHOOLMASTER. No perſon ſhall keep or main- 


tain a Schoolmaſter, who does not conltantly go to 
church, or is not allowed by the Ordinary, on pain of 
10/. amonth; and the Schoolmaſter ſhall be diſabled, 
and ſuffer a year's impriſonment. Szat. 23 Elix. c. 1.— 
Recutants are not to be Schou!lmaſters in any public 
Grammar,: ſchool, nor any other, unleſs licenſed by the 
Biſhop; under the penalty of ſorfeiting 40s. a- dax. 
Stat. 1 Jac. 1. c. 4 Every Schoolmaſter keeping any 
public or private School, and every tutor in any private 
family, ſnall ſubſcribe the declaration, that he will con- 
form to the Liturgy of the Church of Eugland as by Law 
eſtabliſhed, and be licenſed by the Ordinary; or he ſta!l 
for the tirlt offence ſuffer three months? impriſonment, 
Sc. Stat. 13 & 14 Car. 2. c. 4.—If any Papilt ſhall be 
convicted of keeping a School, or taking upon him the 
education of youth, he ſhall be adjudged to perpetual 
impriſonment. Stat. 110 12 V. z. c. 4. See titles Pa- 
giis; Diſſenters ; as to the mitigation of theſe by later 
ſtatutes, under certain conditions» The „at. 12 Arn. 
A. 2. c. 7, which impoſed the penalty of three months? 
impriſonment on perions keeping School withouta licence 
from the Biſhop, was repealed by fat. 5 Geo. I. c. 3. 

By the Canons, no man ſhall teach in a public School, 
or private houſe, but ſuch as is examined and allowed by 
the Biſhop, and of ſober life: And ail Schaolmalſters 
are to teach the catechiſm of the church in EAR or 
Latin; and bring their Scholars to church, and after- 
wards examine them how they have benefited by ſer- 
mons, Sc. Car. 77, 79.— Though the Att of Uniform- 
ity obliges Schoolmaſters only to aſſent to and ſubſcribe 
the declaration, yet it adds, according to the laws and 
itzrutes of this realm, which preſuppoſes ſome neceſſary 
qualification. And therefore a Biſhop may take time to 
inquire into the character of an elected Schoolmaſter, 
before he licenſes him. 2 Strange 1023. 

As to the power of a Schooimalter in correcting his 
Scholars, fee title Homicide II. 1. 

SCILICET, An adverb, fignifying, that is to ſay 
to vit; Hobart, in his expoſition ct this word, ſays, it is 
rot = direct and ſeparate clauſe, nor a direct and entire 
clauſe, ia a conveyanee, but intermedia; neither is it a 
ſabilantive clauſe of itſelf; but it is rather to uſher in the 
ſentence of another, and to particulariſe that which was too 
general before, or diſtribute that which was too groſs, or 
to gain that which was doubtful and obſcure 3 and id 
moſt neither increaſe, nor diminiſh the premiſes or Ba- 
be uli. for it gives nothing of itſelf: But it may make 
a reitriction, where the precedent words are not fo very 
expreſs, but that they may be reſtrained. 2155. 171, 172. 
See allo ' P. Ls. 13; and the caſe of a bond to tuo 
with a Sciticet, ſevering the money between them. 
Dy. 350. The word Scilicet, in a declaration, ſnall not 
make any alteradien of that whick wer Lefore, Poph. 
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201, 4. And yet, in ſome caſes, the Scilicet which in- 
troduces a ſubſequent, ſhall not be rejected. 2 Cro. 618. 
See title Pleading. 


rc Ks. 


A Wir judicial, moſt commonly to call a man to 
ſhew cauſe to the Court whence it iſſues, why execution of 
judgment paſſed ſhould not be made out. This writ is not 
granted until a year and a day be elapſed after a judg- 

zent given. Old Nat. Breu fel. 15 1. Scire facias upon a 
fine lies not, but within the ſame time after the five le- 
vied; otherwiſe it is the ſame with the writ of hatere 
Jactas ſeiſinam. Weſt. Symbol. part 2, title Fines, Q 137. 
See /tats, 25 E. 3. fl. 5. cap. 2: 39 Elix. c. 7. 

Other diverſities of this writ are in the table of the Re- 
gifter Fudicial and Original. See alſo Raftall*s Entries, 
verb. /cire factas. Coꝛvell. And poft. titles Scire Facias, 
againit Bail; ad audienaum crrores; in detinue, &c. 

All Writs of execution mult be ſued out within a year 
and a day after the judgment is entered ; otherwite the 
Court concludes primd facie, that the judgment is ſatisfied 
and extinct: But it will grant a writ of /cire facias in pur- 
ſuance of fat. Neſim. 2. 13 Ed. . c. 45, for the de- 
fendant to ſhew cauſe why the judgment ſhould not be 
revived, and execution had againſt him; to which the 
defendant may plead ſuch matter as he has to allege, in 
order to ſhew why proceſs of execution ſhould not be 
itued, 3 Comm. 421. 


I. Of the Nature of the Writ, and in what Cafes it 
\ 27s a proper Remeay. 8 
II, Of the Scire facias to revive. Fudgments, and 
afier what Lime neceſſary. 


III. Of the Scire facias en Recognizances and Statutes, 


IV. Of the Pleadings and Proceedings on a Scire fa- 
cias: And herein, of Ter-tenants, See ante ; 


I. AScixk Facias is deemed a judicial writ, and 
founded on ſome matter of record, as judgments, recog- 
nizances, and letters patent, on which it lies to enforce 
the execution of them, or to vacate or ſet them aiide ; 
and though it be a judicial writ of execution, yet it is ſo 


far in nature of an original, that the defendant may 


plead to it, and is in that reſpect conſidered as an action; 
and therefore it is held, that a Releaſe of all actions, or a 


releaſe of all executions, is a good bar to a /cire factas. - 


Liit, 5 505: Co. Lit. 290, 6; 291, 4: F. N. B. 267. 
But though it be held that a /cire facias is in nature 
of an origiral, yet it hath been adjudged, that no writ 
of error hes into the Exchequer-chamber on a judgment 
given in B K. on a ſeire facias; the ſtatute 27 Ez. 
c. 8, which gives the writ of error, mentioning only 
ſuits or actions of debt, detinue, covenant, account, ac— 
tions upon the cafe, ejeclione ſirmæ, or tre fpaſs. Cro Car. 
286, 300, 464: 1 Kol. Rep. 264: 1 Vent. 38:1 Said 203. 
17 a bill of exceptions be tendered to a Judge, and he 
ſigns it, and dies, a ſcire facias lies againſt his exccutors 
or adminiſtrators to certify it. 4 Inſt. 438: See 2 In. 428. 
A ſcire factas lies againſt a Sheriff who levies money 
on a ,. fa, and retains it in his hands. Holt 32: Cro. 
Face 514: 1 And. 247: Gcdb. 276. 
So a ſcirc fucias wiil lie for a fine aſſe ſſed on the party 
at the juſtice ſeat of a foreſt. Cro, Car, 409. It lies to 


have execution of damages recovered in appeal. C/. 


ac. $49, 
7 Gan elongavi? returned by the Sheriff, 2 [7+ fn. 
cias lies againſt the pledges in replevin, by the p/atif 
in the Sheriff's Court, tranſmitted to ine huſtings, and (1 
to B. R. by certicrari, Comb. 1. And a feire facias lies 
against the Sherict for taking icſuflicient pledges in re. 
plevin. Hut. 77. = | 

If one hath judgment in 2 guare impedit, and for. 
wards, before execution, the party is outlawed, the 
King may have a /cire ſacias to execute the judlomen: 

the King having privity enough in this caſe to ſhew « 
cution, becauſe the thing, as it was in the plain tis, vol; 
in the Kg. Meor 241: Cre. Elix. 44, 325. Where ha; 
ing the thing gives a ſuffictent privity to maintain a 
fere facias ; lee Keitw. 103, 169. 

On a motion to Ciicharge an outlawry which was par. 
doned by the act of oblivion, the Court held that it could 
not be done on motion, but that the party mutt bring 
ſcire facias on the act. Stzl, 348. See title Ouilawry IV. 

Were one obtained judgment, and after had judg- 


ment on a ire facias thereupon, and then became 2 
bankrupt, and the original judgment was aligned by the 


commiltioners to S. S. upon motion, it was entered to in. 
title him to the benefit of the judgment on tne re Fe 
cias without bringing anew one. 3 , 88. 

A ſcire facias brought by the ſucceſlor of a Preſidegt 
of the College of Phyſicians in London, (upon a judgment 
in debt obtained by him upon the ſtatute 14 & 15 4. 8. 
c. 5, againſt prattiiiog phviic in Lend withour a li- 
cence,) who died before execution; it was ovjeted on 
demurrer, that the ire facias ought to have becn 
brought by the executor or admiriftrator of him who re- 
covered: But without argument the Court held, tha: t! 
ſucceſſor might well maintain the action; for the {ut 1; 
given to the College by a private ſtatute, and the iu! 
to be brought by the Preſident for the time being; as: 
he having recovered in right of the Corporation, the 
Law ſhall transfer that duty to the ſucceſſor of him who 
recovered. Cro. Fac. 159. | 

A fire fac, was brought in the Court of C. B to re- 
verſe a Fine in ancient demeſne ; and it was ruled, that 
no ſuch writ lay, but that the party ought to bring his 
writ of deſceit. Salk. 210: 3 Salt. 35: 3 Lev. 419: 
1 Ld. Raym. 177. 8 

Where either party dies, between the verdict and the 
judgment, it is enaQed, by the ſtitute 17 Car. 2. c. 8, 
That his death ſhall not be alleged for error, fo as the 
judgment be entered within two terms after the verdict.” 
In tne conſtruction of this ftatute, it has been bolden, 
that the death of either party before the Aſſizes is not 
remedied : but if the party die after the Aſſizes begin, 


co 


bas * 


though before the trial, that is within the remedy of the 
| 


ſtatute ; for the Aſlizes are conſidered but as on 


23 
4 CS 8 


5 
nero 1 
favourably, The judgment upon this ſtatute is entered 
by or againſt the party, as though he were alive; and it 
ſhould be entered, or at leaſt ſigned, within" two terns 
after the verdict. But there muſt be a ire fut 2 


evive it, before execution can be taken out: and auen 


ſcire facias, purſuing the form of the judgment, {irouid 
be general, as on a judgment recovered by or againſt 
the party himſelf, Tidd's Pract. K. B.; and the authoris 
ties there cited. 


* 
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SCIRE FACIAS Il. 


By ſat. 8 & 9 IP. z. c. 11, it is enacted, „ That in j final judgment was ſigned, than they would have been in 


i» 


allact 8 A O® 1 | 
the plaintiff or defendant happen to die, after interlo- 
cutory and before final judgment, the action ſhall not 
«hate by reaſon thereof, if uch action might have been 


- originally proſecuted or maintained, by or ageinſt the 


executors or adminilirators of the party dying; but the 


plaintiff, or, if he de Gead alter ſuch interlocetory juig- 
mert, bis executors 07 admivillrotors, ſhall and may have 
a Hire facias againſt the defendant, if living after ſuch 
interlocutory judgment, or, if he died after, then againſt 
uis executors or admigiſtrators, to ſhew cauſe, why da- 
mages in ſuch action ſhould not be aſieſſed and recovered 
by him or them. And if ſuch defendant, his executors 
or adminiſtrators, ſhell appear at the return of ſuch 
writ, and not ſucw or allege any matter ſufficient to 
arreſt the final judgment, or being returned warned, cr, 
upon two writs of /cire factas, it being returned that the 
ceſendunt, his executors or adinwilkrators, had nothing 
whereby to be ſummoned, or could not be found in the 
county, ſhall make default, that thereupon a writ of in- 
quiry of damages ſhall be awarded; which being exe— 
cuted and returned, judgment final ſhall be given for 
the ſaid plaintiff, his executors or adminiſtrators, proſe- 
cuting ſuch writ or writs of ire, factas, againſt ſuch de- 
fendant, his executors or adminiltrators, reſpectively.“ 
This ſtatute has been held not to extend to cates, where 
the party dies before interlocutory judgment; though it 
be after the expiration of the rule to piead. 1 77%. 315, 

Where either party dies, after interlocutory judgment, 
and before the execution of the writ of inquiry, the 
fcrre facias upon this ſtatute ought to be, for the detend- 
ant, or his executors or adminittrators, to ſhew cauſe 
why the damages ſiould not be affeiled and recovered 
againſt them, and to hear the judgment of the Court 
thereupon. Lil, Em. C17: 6. M. 144. But where the 
death happens after the it of inquiry is executed, and 
before the return, the /cire fucias mult be to ſhew caule, 
why the damages aſſeſſed by the Jury ſhould not be 
icjadged to the plaintiff, or his executors or admini— 
frators. 1 17717, 243: Sce 1 Term Rep. 388. And where 
the plaintiff dies, atter interlocutory and before final 
jude ment, in an action againſt an executor, the defend- 
ant cannot plead to the re facias a jadgment upon 
bond againit his teſtator, and no aſſets 2d; for the 
ſlatute never intended, that the executor ſhould be in: 
better ſituation, as to the aſſeſſing of damages upon the 
Inquiry, than his teſtator, who could have pleaded no- 
thing but areleaſe, or other matter in bar, ariſing pxis 
darrein continuance. 1 Salk. 315: 6 Med. 142, 

The judgment upon this ſtatute is not entered by or 
againſt the party himſelf, as upon „at. 17 Car. 2 c. 8, but 
by or againſt his executors or agminiitrators. 1 Sai. 42. 
And where the defendant dies, after interlocutory and 
before final judgment, two writs of feire ſecias muſt be 
led out by the plaintiff, before he can have execution: 
one before the final judgment is ſigned, in order to make 
the executors or adminittrators parties to the record; the 
other aſter final judgment 18 ſigned, in order to give them 
an opportunity of pleading no aſſets, or any other mat- 
ter, in their defence : for it would be unrea'onable thut 
tie executors or aiminiftrators ſhould be in a worſe 
lituation, where their teſlator or inteltate died before the 
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if they had died afterwards, Say. 266. See this Dic ion- 
ary, title Abalemcht I. 6. c. 


II. THERE have been Cifferent opinions whether a 
feire facias lay at Common Law or not; but this doubt, 
fays Cote, arcle for want of diftinguiiling between per- 
i-nal and real actions. At Common Law, if after jud: 


- 
— 


ment given, or recognizance acknosledged, the plain- 
tit? did not ſue out execution within the year, the plain- 
tir, or his Conatce, was driven to his original vpon the 
judgment; and the /cire facias in perſonal adtions was 
given by the ſtatute of I n. 2. c. 45. But in real ac- 
tions, or upon a fine, though no execution was ſued out 
within 2 year after the judgment given or fine levied, 
vet after the year a /cire fucias lay for the land, Sc, 
becauſe no new original lay upon the judgment or fine. 
2 Inſt. 469, 470. 

A ſcire facias lay as well in mixed as real actions, and 
upon a judgment in aſſiſe. So it lay upon a judgment in 
a writ of annuity. Salt. 258, 600. 

I: hath been adjudged, that if there be judgment in 
ejeciment, and no execution ſued thereon in a year and 
a day, an habere facias pe Nonem cannot be ſued outafter, 
without a /cire facias; and Halt, Ch. J. ſaid, that as to 
the poſſeſſion of the land an eje ment was real, and the 
only remedy a termor for years had, and that a recovery 
therein bound the right of inheritance, Salk, 258, Coo: 
Comb. 250: 7 Med. 64: And fee 1 Sid. 307, 351: 
2 Keb 207: Skin. 161: 3 Lev. 100: Lata. 1268. 

But though, after a year and a day, there can be no 
execution of a judgment without a ue facias, yet if 
the plaintiff hath been delayed by a writ of error, he 
may take out execution within a year and a day after 


the judgment affirmed. 5 Co. 80: Moor 566 pl. 772: 
Cro. Elis. 7@6: Godb. 372: Palm. 44: See 1 Rol. Abr. 
899: Lan. 20: Dennis v. Drake: Cro. Eliz. 416. 

So, 1t after the year after the recovery the defendant 
brings a writ of error, and the judgment is affirmed, 
thovoh before the writ of error brought the recoveror 
was put to his /cire faciat, yet this affirmance is a new 
judginent, and the recoveror may have, within the year 
after the affirmance, a fieri facias or cofias, without a 
ſcire facias. 1 Rel. Abr. 899. And tee Pain. 449: 
Latch 193. i 

' So, it he be nonſuit in the writ of error, or if the 
writ of error be diſcontinued: for though in theſe caſes 
there is not any new judgment given, yet the hringirig 
of the writ of error revives the firſt judgment. Cro. Fac. 
364: 1 Kal. Rep. 104, 113: Vide 1 Nel. Abr. 899. 

If upon a judgment there be a t executio for a 
year after the judgment, the plaintiſt withia the ſabſe- 
quent year may take out execution without a cee fu. 
cias. © Med. 288: 7 Med. 64. 

Allo it hach been held, that where execution hath been 
taken out aſter the year and day, it is net void, but 
voidable only. 3 Leen. 404: Salk. 273. 

e 


it the execution is ſtaid by injunction, though the ac 


of the deiendant, vet the Court will not take notice 
thercof, See title Execution, 

In ſuch caſe there muſt be a ſeire fucias; the i ying 
the proceedings by injunction, does not appear to ths 
% * ** 4 * XI * þ * hel . 
Court, by any record of its own: Nor is the filing à bill in 
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SCIRE FACIAS III. 


equity any revival of the judgment, as in the caſe of a 
writ of error, 6 Med. 288 : Salk. 322. See title Injunfion. 
But where it appeared that the whole delay had ariſen, on 
tae part of the defendant, by bills in Chancery for in- 
Junctions, and by obtaining time for pay ment, Wc. the 
Court were unanimous that this rule of reviving a judg- 
ment, above a year old, by ſcire facies, before execution, 
which was intended to prevent a ſurpriſe upon the de- 
fendant, ougut not to be taken advantage of by one, 


ho was ſo far from being (urpriſed by the delay, hac 


he himſelf had been trying all manner of- methods, 
whereby he might delay the plaintiff; and therefore they 
diſcharged the rule for ſetting aſide the execution, wich 
colts, 2 Burr. 660. 

If judgment be given in debt, and no execution ſued 
out within the year, yet tne plaintiff may, after an award 
of an elegit on the judgment roll, as of the ſame term 
with the judgment, continue it from thence, by wicecomes 
uon miſit breve ; ſo held on a motion to ſet aſide the exe- 
cution ; and though the Court ſaid that an egit ought 
to be actually taken out within the year, yet being in- 
tormed by the clerks of the Court, that it had been the 
practice for many years to make ſuch entry, Sc. it 
was faid to be the law of the Court, and they ordered 
the execution to ſtand. Carth. 283: 2 Show, 235: 
Comb. 232. 

1f the demandant, or plaintiff, taketh his proceſs of 
execution within the year, though 1t be not ſerved within 
the year, yet if he continue the ſame, he may have exe- 
cation at any time after the year. 2 rf. 471: Co. Lit. 
290. 6: And ſee 2 Leon. 77, 78, 87: 3 Leon, 259: 
4 Leon, 44: 1 Sid. 59: 1 Keb. 159: 6 Med. 288. 

If the plaintiff delay the executing of a writ of in- 
quiry till a year after the interlocutory judgment, he can- 
not execute it after without a /cire facias, 

In the caſe of the King, there need not be any ire 
facias after the year and day. 2 Salk. 603. 

After a judgment, if the plaintiff within the year ſues 
a ſcire facias, he cannot have a capias, within the year, 
until he hath a new judgment on the /czre facias. 1 Rol. 
Abr. goo: 3 Danv. 333. Q. p. 1 ; 

Where there is any change or alteration of parties, a 
ſire facias is in general neceſſary to warrant an execu- 
tion, as in caſe of death, &c. Where there are two or 
more plaintiffs or defendants in a perſonal action, and 
one of them dies before judgment, his death ſhould re- 
gularly be ſuggeſted on the roll, and judgment entered 
for or againſt the ſurvivors. But where one of two 
plaintiffs died before interlocutory judgment, and the 
firſt notwithſtanding went on to execution in the name of 


both; on a motion to ſet aſide the proceedings for this 


irregularity, the. Court permitted the plaintiff to ſuggeſt 
the death of the other before interlocutory judgment on 
the roll, and to amend the ca. /a. without paying coſts. 
And where one of ſeveral plaintiffs dies after judgment, 
execution may be had for or againſt the ſurvivors with- 
out a ſcire "ogg But the execution, in ſuch caſe, 
ſhould be taken out in the joint names of all the plain- 
tiffs or defendants, otherwiſe it will not be warranted by 
the judgment. Tidd's Prad. K. B. c. 41, and the au- 
thorities there cited, If proceedings are removed out of 
the County Court, or other Courts, not of Record, by 
writ of falie judgment, and the plaintiff is nonproſſed, the 
execution ſha!l iſſue out of the Court above, and a /cire 


! facias ſeems to be neceſlary for this purpoſe. T:4/; . 
Prat. K. B. c. 41. And fee this Dict. title Agen. 

A feire facias leems neceſſary under the Lords“ Ad, 
32 Geo. 2. c. 28.4 20, which gives execution againſt ih: 
future goods of an inſolvent debtor taking the benefit of 
that act. 1 Term Rep. 80, 

When a priſoner is charged in execution, the evecy. 
tion is conſidered as executed, and therefore, though the 
plairtif atterwards die, his executors are not pound to 
revive the judgment by ci facit; or even to charge 
the defendant in execution de zowo. TIA, Prat, K B, 
211, cites King V. Millett, Hil, 22 Ces. 3. 

III. RrcosxizAxcEs and Statutes are confi il>r4 x1 
judgments, being obligations folemnty acknos ledgzed, 
and entered of record, and the /cir2 facias on thote 1; 
the judicial writ and proper remedy which the conufee 
hath ; but herein we mult diflinguith between Recogy:. 
Zances at Common Law and Statutes-merchants, Sc, {cr, 
upon the former, if the coauſce did not take out exccy- 
tion within a year, after the day of payment atligned in 
the recognizance, he was obliged to commence the {yi; 
again by original; the Law preſuming the debt might 
have been paid, if execution was not ſued within the 
year after the money became payable ; but this Law :; 
altered by Hat. Wefm. 2. c. 45, by which the conuſee 
hath a, /eire facias given lim io revive the judgment, 
and put it in execution; it the conuſor cannot ſtop it by 
pleading ſuch matter as the Law jodges ſuilictent for 
that end, ſuch as a relcaſe, Oc. But the covuice of a 
ſtatute- merchant, &c, may at any time ſue execution on 
them without the delay or charge of a /cire facias, Lis. 
Rep. 8g. That a capias lies not on a recognizance, but 
only a ſcire facias; ſee 1 Brownl. 83: Co. Lit. 291: 
2 Inſt. 469: F. N. B. 296: Bro. Receg, 17. 

Alſo as to recognizances at C. mmon Law, and ſta. 
tutes and recognizances introduced by Statute Law, 
we muſt further diſtinguiſh; that if on the firſt the conu- 
ſce dies before execution ſued, his executor ſhall not ſue 
it, even within the year, without bringing a /c:re facias 
againſt the conuſor; the reaſon is, becauſe the Law pre- 
ſumes the debt might have been paid to the teſtator, and 
therefore will not ſuffer the debtor to be moleſted, un- 
leſs it appear that he hath omitted to perform the judg- 
ment; and this is to be done by /c/re facias brought by 
the executor, for the alteration of the perſon altereth the 
proceſs at Common Law ; but this teading to delay, the 
ire facias is taken away in ſtatutes and recognizances 
by Statute Law, by the ſeveral Acts of Parliament which 
introduced them ; and therefore upon the death of the 
conuſee of a ſtatute merchant, &c. his executors may 
come into Chancery, and upon their producing the teſta- 
ment and the ſtatute, ſhall have execution without 2 
ſeire facias, as the teſtator himſelf might. 2 ft. 395, 
471 : Bro. Stat. Merch. 16, 43, 50. 

If a man be bound in a recognizance to the King, 
upon condition to be of good behaviour, Sc. he cannot 
be indicted for breach of the good behaviour, by which 
he forfeits his recognizance, without a /cire facias ; for if 
a ſcire facias had been brought, he might have pleaded 
ſome matter in diſcharge thereof. 4 %%. 181 : 1 Rel. 
Abr. goo, What ſhall be ſaid a breach, ſee Cro. Car. 
498; and how to be aſſigned, ſee 3 Bulſt. 220: Cro. Jac. 


18: $141, 369: And this Dict. title Surety of the Peace. 
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SCIREE 'FACIAS 11 


If a man acknowledges a recognizance, to be paid at 
2 day within the year after the date of the recognizance, 
in this caſe he may have execution by Feri /acias or elegit 
within the vear after the day of payment, though the 
year be paſt from the date of the recognizance. 21 Ed 3 
22, b: I Rol. An. 899, 900 2 Inſt. 471. See 2 Rel, 
abr. 468: Co Lit. 292, f ; 

If a man recovers an annuity, he ſhall have execution 
for every time that occurs after by fieri fucias or elegit 
within the year after the time incurred; though the year 
be pait from the judgment; but not after the year with- 
out a fcire facias, I Rol. Abr. goo: 2 I. 471: Sal. 
253, 090. Fs ; EE, 

[f two acknowledge a recognizarce of 1009/7. jointly 
and ſeverally, the conuſce may ſue ſeveral /cire facias?s 
againſt the conuſofs upon this recogoizance, 2 4%. 395. 

Scire facias upon a Recegnizance in Chancery, may be 
ſoed out to extend lands, Sc. If, upon a ferre facins 
upon a recognizance in Chancery, the record be tran!- 
mitted into B. R. to try the iſſue, and the plaintiff 
js nonſuit ; he may bring a new tire fucias in B. &. 
upon the record there, 2 Saud. 27. Where a ſtatute is 
acknowledged, and the cogniſor afterwards confeſſeth a 
judgment, and the land is extended thereon ; in this cafe 
the cogniſee ſhall have a /czre fucias to avoid the extent 
of the lands; but if the judgment be on goods, it is other- 
wiſe. 1 Brownl. 37: 3 Nelſ. Abr. 186. Scire factas lies 
on recognizance of the peace, Sc, removed into B. R. 
See title Surety of the Peace. 


IV. ScixE FACIAS may be pleaded to, before judg- 
ment given upon it; afterwards it is too late: "Though 
a writ of error may be brought to reverſe the judgment 
on the ire factias, if that be not good on which the 
judgment was grounded. 2 J. 503. Payment was no 
plea at Common Law to a ire facias upon a judgment; 
becauſe it is a debt upon record. 3 Lev. 120; But this 
was altered by fat. 4 Ann. c. 16. f 12, which gives the 
defendant liberty to plead ſuch payment. 

Whatever is pleadable to the original action in abate- 
ment, ſhall not be pleaded to diſable the plaintiff from 
having execution on a /cire facias; becauſe the defend- 
ant had admitted him able to have judgment. 1 Salk, 2.— 
fa judgment be obtained againſt an executor, and after- 
wards a /cire facias is brought againſt him upon that 
judgment, he cannot plead a judgment recovered againſt 
his teſtator, and that he hath not aſſets 21, &c. becauſe 
he might have pleaded it to the firſt action; for it is a 
fettled rule that if a defendant hath a matter proper for 

nis defence, and he neglects to plead it in bar to the 
action at the time he may, he ſhall never take advantage 
of it after. 2 Strange 732.—ln ire facias on a judg- 
ment in debt, or other perſonal action, the defendant 
canmot plead non-tenure of the land generally, where 
2t is contrary to the return of the Sheriff; though he may 
plead a fpecial non-tenure: But on a ſcire facias to have 
execution in a real action, the defendant may plead non- 
ienure generally, becauſe the freehold is in queſtion, and 
that is favoured in Law; and the ter-tenants may plead 
dere are other ter-tenants not named, and pray judg- 
ment if they ought to an{wer till the others are ſummon- 


ed, Oe. though it would be otherwiſe if the ferre facias | 


id been agalaſt particular cenants by name, 2 Salk, 601. 
* L. I! , | » 


_— — 
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On a ire faciat to have execution vpon a judgment 
in action of debt, every ter- tenant is to be contributory ; 
and therefore ore ſail not anſwer, as long as he can ſhew 
that another is liable and not warned: Contra on a Hare 
facia; upon a judgment in a real action; for every tenant 


is to anſwer for that which he hath, and one may be con- 


tributory, and the other not. 2 Cro. 507. 

On a ire facias aguinſt the heir and ter-renants to 
reverſe a common recovery of lands, the eee factas is 
to iue againſt all the ter-tenants, for they are to gain 
or loſe by the judgment in the recovery. Raym. 16: 
3 Mod. 274.—A cire facias to have execution of a fine, 
ſhall not be ſued againit leſſee for years; but againſt him 
who hath the fieehold, who may have ſome matter to 
bar the execution. Cro. Elix. 471: 2 Brownl. 144. In 
cjectment, it was adjudged, that a /czre facias night be 
brought by the leſſee, though he was but nominal, and 
that it may be had by the lefior himſeif; as either of them 
may have a writ of error on the judgment: And that it 
might be brought againſt thoſe who were ſtrangers to the 
judgment, and againſt the executors of the defendant, 
Sc. 2 Lutw. 1267. 

If a judgment be above ten years“ flandiog, the plain- 
tiff cannot ſue a /cire facras without a motion in Court, 
on affida vit that the debt is due, the judgment unſatisfied, 
and the defendant living; :z B. R. But in C. B. by mo- 
tion of courle, ſigned by a Serjeant, unleſs it is of twenty 
years ſtanding, when a motion muſt be made in Court, on 
atidavit: If under ten, but above ſeven, he cannot have 
a /cire facias without a motion at the fide bar; which fide 
bar rule is obtained of courſe, without any motion by 
counſel. . Note; after ſuch motion, and judgment revi- 
ved by ire facias, if the defendant dies before execu- 
tion, the plaintiff muſt ſue a new /cire facias, but may 
have it without motion, for the judgment was revived 
before, Salk. 598. Sellon's Pract. 


In the King's Bench, and in all caſes, there muſt be 


either one /cire facias, with a ſcire ect returned, or two 
feire facias's with nihils. 2 Int. 272: 2 Med. 227. 
But in C. B. whenever the /cire facias is to revive a 
judgment againſt the ſame defendant, who was party and 
privy to the judgment, one ire facias is ſufficient, 
though a ibi be returned thereto. Dy. 186: Salk. 599. 
— But not ſo where the defendant is not party to the re- 
cord. The time however between the ze/e and return, 
in both Courts, is in effect the ſame: For in C. B. the one 
ſcire facias mult have fifteen days between the r and 
return; whereas, in K. B. there muſt be fifteen days be- 
tween the e of the firſt and the return of the ſecond 
ſeire facias. So, in C. B., where two ire facias's are 
neceflary.— If only one /cire facias and a ſeire fect in 
K. B. ſuch ire facias ſhould have fifteen days between 
the ge and return, —So muſt every /cire factas when 
the proceeding is by original: But if incluhve both of 
7eft; and return, it is good. Sellon's Prat. 

Although the intent of the Aire facias is to give the 
party, againſt whom execution 15 about to iſſue, notice or 
warning thereof, yet by the general practice it is wholly 
defeated, for the defendant may be ſummoned or not, as 
the party thinks fit: And, indeed, the uſual way is to 
revive the judgment without giving the party any no- 
tice. Sellon's Pract, And it ſeems that the party may 
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SCIRE FACIAS. 


always ſearch the office, and on finding a ci re facias left 
there for a return, he may appear though he is not warned 
or ſummoned. J. II. 


| debt and damages: And in ſuch writ, if they ſhew no 
ſufñcient cauſe, or the defendant does not ſurrcnder him. 
| felt on the day of the return, or of ſhewing cauſe, (for 


No alias ſcire facias muſt iſſue till the firlt writ of | afterwards it is not ſufſicient,) the plaintiff may have 


ſcire facias is returnable. R. T. 8 W. 3. — And in C. B. 
not until the appearance day of the return of the firſt, 
— The alias thall bear ze/te the day of the return of 
the firſt. Salt. 59g: And in C. B. on the appearance 
day, as mult the alias ſcire facias by original. Seller's 
Prat. : 
A defendant-being ſummoned upon a /cire facias, and 
the ſummons returned, if he doth not appear, but lets 
judgment go by default, he 1s for ever barred. 1 Lev. 
41, 42.—lf the Sheriff hath returned him warned, he 
ſhall not have audit quere!d on a releaſe, &c. for the 
defendant might have pleaded the ſame on the return of 
the /cire facias; but if the Sheriff return 1hi/, on which 
an execution is awarded, he ſhall have auditd querels, 
- New Nat. Br. 230.—In the firit caſe, he might have 
appeared and pleaded ; in the other, not being warned, 
| he was not bound to appear. Where there has been no 
ſeire faci, and only two 1hils, the Court will often relieve 
upon motion, and not put the party to an audits guereld. 
Salk. 93. 264: 2 Strange 1075. 
Where the plaintiff in the judgment releaſeth the de- 
fendant of all judgments and executions, &c. the defend- 
ant may, upon his releaſe, ſue out a writ of Acre facias 
againſt the plaintiff in the judgment ad cogno/cendum ſcrip- 
tum ſuum relaxationis; and he need not ſue out his audird 
guercld, Hil, 5 WW. & M. B. R. 
Damages are not recoverable in a /cire facias. 3 Burr. 
1791. Alſo it was formerly held that the plaintiff could 
not in a Aire facias recover coſts : but this is now reme- 
died by flat. 8B&@ g9W.3. c. 11. Dal. 95: 3 Bull. 322. 
But the plaintiff is not entitled to colts unleſs the de- 


Judgment againſt the Bail, and take out a writ of ca. /;, 
or other proceſs of execution againſt them. 3 Coy, 
c. 26, p. 416: See this Dictionary title Baz/ J. 


cipal on this ca. /a. but it is merely as a warning that the 
plaintiff means to proceed againſt the Bail; or rather, the 
ca. ſa. againlt the principal, being left in the Sheriff's 
office, is as notice to the Bail, that the plaintiff will pro- 
ceed againſt the perſon, and it is incumbent on the Bail to 
ſearch whether any ca. ſa. is left in the othce. 4 Burr. 1300. 

A writ of error is a /#per/edeas of execution from the 
time of its allowance, provided Bail, when requilite, be 
put in thereon in due time. But it does not prevent the 
plaintiff from proceeding by ation of debt, or {re 
Facias on the judgment, againſt the principal, or by ire 
facias, or action of debt on the recognizance, againſt the 
Bail. In ſuch caſes however, if the writ of error be not 
evidently brought for the mere purpoſe of delay, the 
Court will ſtay the proceedings upon terms, pending the 
writ of error. But this is not a matter of courſe; and if 
it be apparent to the Court, that the writ of error is 
brought merely for delay, they will not ſtay the proceed- 
ings. Tidd's Prat, K B. 

In order to ſtay the proceedings in an action of debt, 
or /cire fucias, on a judgment, pending a wilt of error, 
it is neceſſary that the defendant ſhould be firſt in Court, 
by putting in Bail. And where an aQtion is brought 
upon a judgment of the Court of Common Pleas, the 
Court of K. B. will not ſtay proceedings, pending a 
writ of error, without the defendant's giving judgment 


fendant has appeared and pleaded: And no coſts are 


payable by the plaintiff, on moving to quaſh his own | 


writ before plea, nor after a plea in abatement. Ca/: 
Pract. C. B. 74: 1 Stra. 638.— There is a proviſo in 
the ſtatute, that it ſhall not extend to executors or ad- 
miniſtrators; and thence it has been determined that in 
ſcire facias they are not liable, when plaintifis, to the 
payment of colts, 1 Ca. 188. 

For more learning on this ſubjeR, ſee 4 Meg Ar: 19 
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Vin. Abr. title Scire facias: Wilſon's Rep par. 1. 98, 243: 


par. 2. 61, 372: the Books of Practice, particularly 
Sellew's; and this Dict.onary, titles Error; Execution ; 
Judgment, &c. 

ScikkE Factas; acainsT Dail. If a Capias ad 
fatisfacienduam (ſee that title, and title Execution) is 
ſued out againft a defendant, and a non eff znventus is 
returned thereon, the plaintiff may ſus out a proceſs 
againſt the Bail (where Bail were given); for they ſti- 
pulate, in this triple alternative; that the defendant hall, 
if condemned in the ſuit, ſatisſy the plaintiff his debt and 
coſts; or, that he ſhall ſurrender himſelf a priſoner; ex, 
that they will pay it for him. — As therefore the two for- 
mer branches of the alternative are neither of them com- 
plied with, the latter muſt immediately take place. In 
order to which a writ of /cire facias may be ſued out 
againſt the Bail, commanding the Sheriff 2 make 4ncavy 
to them the judgment, and that they ſhew cauſe why the 
plaintiff ſhould not have execution a gainſt them for his 
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in the ſecond action, and undertaking not to bring a writ 
of error upon that judgment, But if the action be 
brought upon a judgment of the Court of K B. theſe 
terms make no part of the rule; becauſe, in general. 
actions on judgments are vexatious, and the plaintiff 
might have his execution on the firſt judgment. Td”; 
Pract. K. B. and the authorities there cited. 

On a /cire facias, or action of debt on recognizance, 
againſt Bail, when a writ of error is allowed, and the bail 
apply within their tim? for ſurrendering the principal, 
the Court will flay the proceedings, until the writ of 
error is determined; the Bail undertaking to pay the 
condemnation-money, or ſurrender the defendant into 
the cuſtody of the Marſhal, within four days next after 
the determination of the writ of error, in caſe the fame 
ſhall be determined in favour of the defendant in error. 
And in one caſe, where the writ of error was allowed 
before the time was expired for ſurrendering the princi- 
pal, though notice of ſuch allowance was not given to 
the plaintiffs attorney, nor the application conſequently 
made, till after the expiration of that time, the Court 
gave the Bail the ſame terms, as are uſual when they 
apply within the time granted, by the courſe of the 
Court, for ſurrendering the principal. But, in general, 
when the Bail do not apply to ti. the proceedings, 
pendiug error, till their time to ſurrender is out, the 
Court will not give them any time for that purpole, but 
only four days to pay the money in, after the judgment 
is aflirmed, 7iad's Pra. K. B. and the authoriics 
there, 
| : Whe:e 


There is no attempt, in point of fact, to find the prin. 


Where error was not brought till it was too late for the 
Bail to ſurrender, the Court, in one caſe, would not 
flay the proceedings. But, in a ſubſequent caſe, pro- 
cecdings were Raid ; the Bail undertaking to pay the 
condempation- money, and the coſts on the ſcire fa- 
44s, in four days after affirmance; but in this caſe, there 
being no Bail on the writ of error, the Court made the 
Bail alſo undertake to pay the coſts, on the writ of error, 
in caſe the judgment was affirmed ; and ſaid, it was a 
favour they were aſking, and they would make them 
ſubmit to equitable terms. 1 Stra. 443: 2 Sira. 887, 
By the affirmance of the judgment, in theſe caſes, is 
meant the final affirmance of it; and therefore where 
the judgment, on a writ of error, was affirmed in the 
Exchequer-chamber, and afterwards another writ of 
error was brought, returnable in Parliament, the pro- 
ceedings againſt the Bail were further ſtaid, till the de- 
termination of the ſecond writ of error. 5 Burr, 2819. 

The plaintiff got judgment on the ire facias againſt 
Bail, pending error by the principal, and took them in 
execution ; and on their moving to be diſcharged, the 
Court ſaid, though they might have applied, and had 
the proceedings ſtaid, yet the Court would not ſet them 
aſide. 1 Stra. 520: Barnes 202: But fee 4 Burr, 2454: 
3 Term Rep. 643: ſemb. contro. 

See further, this Dictionary, titles Error; Bail, &e. 

There mult be a particular warrant of attorney to a 
ſcire facias againſt the Bail; for a warrant in the princi- 
pal action is no warrant to the {ire facias, becauſe. theſe 
are diſtinct actions; and the particular warrant is to be 
entered when the ſuit commences, which is when the 
writ is returned. 2 Salt, 603.—When a /cire facias is 
brought againſt the Bail, it muſt be iz cd parte; and 
where it is brought againſt the defendant in the principal 
action, it is to be zz hac parte. 2 Salk. 599. 

SCIRE FAA AD AUDIENDUM ERRORES, To 
hear the Errors a/ſigued, When a Writ of Error is 
brought, as ſoon as the tranſcript 1s entered on record, 
and the plaintiff hath alſo aſſigned his Errors, and entered 
the ſame on record, if the defendant does not immedi- 
ately plead or join in Error, the plaintiff may ſue out this 
ſcire facias : And if the defendant in Error does not come 
in, and plead or join to the aſſignment of Errors, upon 
the return of this writ the plaintiff may have an alias 
/cire facias, and upon default thereto the plaintiff mutt 
proceed to argument, and will be heard ex parte. But 
this writ of /cire facias is now ſeldom ſued out, as the de- 
fendant uſually appears gratis; or the plaintiff in Error, 
after his aſſignment of Errors, takes out a rule for de- 
fendant to appear thereto, and ſerves a copy on the de- 
tendant, Carih, 40: Sellon's Prat. 

Scixe Facias in DeTinus, In Detinue, after 
judgment, the plaintiff ſhall have a difringas, to compel 
the defendant to deliver the goods, by repeated dil- 
treſſes of his chattels ; or elſe a ſcire facias againlt any 
third perſon in whoſe hands they may happen to be, to 
ſhew cauſe why they ſhould not be delivered. 3 Comm. 
413. See this Dictionary, title Execution; in the Intro- 
duction to that title. 

Sci Facias To REmove an UxsunvyER's 
Clerk, On a quare impedit, and ne admittas ſued out, 
it the Biſhop after receipt of the latter writ, admit any 
perſon, even though the Patron's right may have been 
found in a jure patronatũs, then the plaintiff, after he has 


! 
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S IRE FACIAS. 


obtained judgment in the gr impedit, may remove the 
Incumber:, if the Clerk of a ſtranger, by writ of Aire fa- 
cias. 3 Comm. 248. See Qrare impedit; Quart incumbravit. 


SCIRE Factas te repeal Letters-patent and Grants. 
Where the Crown hath unadviſedly granted any thing 
by Letters-patent, which ought not to be granted, or 
where the Patentee hath done an act that amounts to a 
forfeiture of the Grant, the remedy to repeal the Patent, 
is by writ of /cire facias in Chancery. This may be 
brought either on the part of the King, in order to re- 
ſume the thing granted ; or if the Grant be injurious to 
a Subjcet, the King is bound of right to permit him 


(upon his petition) to uſe his royal name for repealing . 


the Patent in a Aci faciat. And ſo, alio, if upon an office 
untruly found for the King, he grants the land over to 
another, he who is grieved thereby, ard traver'es the 
office itſelf, is entitled, before iſſue joined, to a /crre facies 
againſt the Patentee, in order to record the Grant. 
3 Comm. c. 17. p. 260, 1. See this Dictionary, tit. Grant 
of the King; Inqueſt of Offce. 

A /cire facias to repeal a Patent, muſt be brought 
where the record is, which is in Chancery; and there 
are to be two of theſe writs ſued out of the Petty-bag 
oflice directed to the Sheriff of Middleſex, who, by a 
letter under the ſeal of his office, mult ſend notice to the 
Corporation, or perſon whoſe concern the Patent is, that 
there is a /cire facias iſſued out returnable at ſuch a time, 
and remaining with him, for the revocation of ſuch a 
Patent, and that if they do not appear thereunto, judg- 
ment will be had agmnlit them by default; and this letter 
to be delivered to the Corporation, or perſon intereſted 
in ſuch Patent, by ſome perſon who can make oath 
thereof. Dalton's Sheriff, On a ſcire facias out of Chan- 
cery returnable in B. R. to repeal Letters-patent, it was 
held, that if the Letters-patent are granted to the preju- 
dice of any perſon, as if a fair is granted to the damage 
of the fair of another, &c, he may have a ſcrre facias 
on the inrolment of ſuch Grant in Chancery, as well as 
the King in other caſes ; but it may be a queſtion, whe- 
ther a /cire facias upon a record in Chancery is return- 
able in B. R. though after it is made returnable into 
B. R. that Court, and not the Chancery, hath the juriſ- 
diction of it. Mod. Ca/. 229. In all caſes at Common 
Law, where the King's title accrues by a judicial re- 
cord, and he grants his eſtate over; the party grieved 
could not have a /cire facias againſt the Patentee, but 
was forced to his petition to the King; otherwiſe it is 
when his title is by conveyance on record, which 1s not 


| Judicial. 4 Rep. 59. The King hath a right to repeal 


— — 


a Patent by cite ace, where he was deceived in his 
Grant, or it is to the 2vjury of the Subject. 3 Lev. 220. 
And.where a common perion 1s obliged to bring ins 
action, there, upon an inquiſition or office found, the 
King 1s put to luis ferre facias, &. 9 Rep. 96. A jcire 


acids to repeal Letters-patent Cuth not abate by the 


— — — — _- 


demiſe of the Crown. 1 &:ran2e 43. 

Scikr Factias's have iſſued to repeal the grants of 
offices, for conditions broken, non-aitendance,. Se. For 
diſability, or in caſe of forfeiture, the offices m3y be 
ſeized without {cre facids. 3 WM Abr. 201 202. Sce 
title Office [V. 

Sci Faclas in afppea; of murder, before a pardon 
ſhall be allowed; See title Apcal II. ; 
* (2 2 Sete 
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Scirg rel, Is the return of the Sheriff, on a ſcire ] ſity of practice in two large and uncommunicating juric, | 


faciar, that he hath cauſed notice to be given to the 


party, againſt whom the /cire facias iſſued. See title 


Scire facias. 

SCIREWYTE, The annual tax or preſtation paid to 
the Sheriff for holding the Aſſizes or County Courts. 
Parech. Antiq. p. 573. 

SCITE, Situs] The ſetting or ſtanding of any place; 
the ſeat or ſituation of a capital meſſuage, or the ground 
whereon it ſtood. Mon. Ang. tom. 2. fol. 278. The word 
in this ſenſe is mentioned in the Hats. 32 H. 8. c. 20: 
22 Car. 2. c. 11. 

SCOLDS, In a legal ſenſe, are troubleſome and 
angry women, who, by their brawling and wrangling 
amongſt their neighbours, break the public peace, in- 
creaſe diſcord, and become a public nuiſance to the 
neighbourhood. They are indictable in the Sheriff's 
tourn, and puniſhed by the cucking-ſtool, Ec, Kiich. 13: 
6 Mod. 213. See title Ca/tigatory. 


SCOT AND LOT, Sax. Sceat, pars, and Ller, i. e. 


Sors.] Signifies a cuſtomary contribution laid upon all 
ſubjects, according to their ability. Spelm. Nor are theſe 
old words grown obſolete, for whoever in like manner 
(though not by equal proporcion) are aſleſſed to any 
contribution, are generally ſaid to pay Scot and Lot. 
Stat. 33 H. 8. c. 9. See alſo fat, 11 Geo. 1. c. 18, as to 
elections in London. 

ScO TAL, or SCOTALE, Is where any officer of a 
foreſt keeps an alehouſe within the foreſt, by colour of his 
office, cauſing people to come to his houſe, and there 
ſpend their money for fear of his diſpleaſure : It is com- 
pounded of ſcot and ale, which by tranſpoſition of the 
- words is otherwiſe called an a/e/ot., This word is often 
uſed in the Charter of the Foreſt, c. 8. Mauaccod 216. 

SCOTTARE. Thoſe tenants are faid ſcottare, whoſe 
lands are ſubje& to pay cot. Men. Ang. i. 875. 


SCOTLAND. 


Tart KINGDOM or SCOTLAND, notwithſtanding the 
union of the Crowns on the acceſſion of their King, James 
VI. to that of England, continued an entirely ſeparate 
and diſtin kingdom ſor above a century more, though 
an union had been long projected; which was judged to 
be the more eaſy to be done, as both Kingdoms were 
antiently under the ſame government, and ſtil] retained 
a very great reſemblance, though far from an identity, 
in their laws. By an act of Parliament 1 Zac. 1. c. 1, 
it was declared, that theſe two mighty, famous, and an- 
tient kingdoms were formerly one. And Sir Edward 
Cole obſerves, how marvellous a conſormity there was, 
not only in the religion and language of the two nations, 
but alſo in their antient laws, the deſcent of the Crown, 
their Parliaments, their titles of nobility, their officers of 
ftate and of juſtice, their writs, their cuſtoms, and even 
the language of their laws. 
ſuppoſes the Common Law of each to have been origin - 
aliy the fame; eſpecially as their moſt antient and authentic 
book, called Regiom Mojeftatem, and containing the rules 
of their antiert Common Law, is extremely fimilar to 
that of Glauvil, which contains the principles of ours, as 
jr ſtood in the reign of Henry II. 4 Iuſt. 245. The many 
_ diverfities, now ſubſiſting between the two laws at pre- 
ſeut, may be well enough accounted for, from a diver- 


Upon which account he 


— 
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dictions; and from the acts of two diſtinct and independ. 
ent Parliaments, which have in many points altered and 
abrogated the old Common Law of both kingdoms. See 
1 Comm. Introd. & 4. p. 95, and the note there, 

In the reigns of King James Il. and King Charles II. 
Commiſſioners were appointed to treat with Commiſ. 
fioners of Scotland, concerning an union. But the bring. 
ing about this great work was reſerved for the reign of 
Queen Anne. The Fat. 1 dun. fl. I. c. 14, ordained 
articles to be ſettled, by Commiſſioners, for the union of 
the two kingdoms, &c. and by fat. 5 Ann. c. 8, the 
Union was effected. 

By this ſtatute, 5 Ann. c. 8, the Twenty- Five Articles of 
Union, agreed to by the Parliaments of both nation:, 
were ratiſied and confirmed; the purport of the moſt 
conſiderable being as follows : | 

1. That on the firſt of May 1707, and for ever after, 


the Kingdoms of England and Scotland ſhall be united 


into one Kingdom, by the name of Gx EAT BRITAIV. 

2. Che ſucceſſion to the Monarchy of Great Britain 
ſhall be the ſame as was before ſettled with regard to 
that of England. 

3- The united Kingdom ſhall be repreſented by one 
Parliament. | | 

4. There ſhall be a communication of all rights and 
privileges between the Subjects of both Kingdoms, ex- 
cept where it is otherwile agreed, 

9. When England raiſes 2,000,00c/. (accurately 
1,997,763. 8s. 44d.) by a Land-tax, Scotland ſhall raiſe 
48,000/, 

16, 17. The ſtandards of the coin, of weights, and of 
meaſures, ſhall be reduced to thoſe of England, throvgh- 
out the united Kingdoms. | | 


18. The laws relating to trade, cuſtoms, and the ex- 


ciſe, ſhall be the ſame in Scor/and as in England. But al 
the other laws of Scotland ſhall remain in force; thovg 
alterable by the Parliament of Great Britala. Yet with 


this caution, that laws relating to public policy are a.. 


terable at the diſcretion of the Parliament; laws relar- 


ing to private right are not to be altered, but for the 


evident utility of the people of Scotland. 

22. Sixteen Peers are to be choſen to repreſent the 
Peerage of Scotland in Parliament, and forty-five mem- 
bers to ſit in the Houſe of Commons, | 

23. The ſixteen Peers of Scotland ſhall have all pri- 
vileges of Parliament: And all Peers of Scotland tna! 
be Peers of Great Britain, and rank next after thoſe of 
the ſame degree at the time of the Union, and ſhail have 
all privileges of Peers, except ſitting in the Houle cf 
Lords, and voting on the trial of a Peer. 

it was formerly reſolved by the Houſe of Lords, that 


a Peer of Scotland claiming to fit in the Briti/ Houle of 


Peers, by virtue of a patent, paſſed under the Great Seal 
of Great Britain, had no right to vote in the election of 
the ſixteen. Scotch Peers; and that no patent of honour 
granted to any Peer of Great Britain, who was a Peer 
of Scotland at the time of the Union, ſhould entitle him 
to fit in Parliamont. Bat in 1782, on the claim of the 


Duke of Hamilton to fit as Duke of Branden, the queſ- 
tion being referred to the [udges, they were unant- 
mouſly of opinion, that the Peers of Scotland were no! 


diſabled ſrom receiving, ſubſequently to the Union, 3 
| ; pate? 
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atent of Peerage of Great Britain, with all the privileges 
uſually incident thereto; and the Houſe accordingly ad- 
mitted the Duke of Hamilton to fit as Duke of Brandon. 
No obje ion was ever made to an Engliſh Peer's taking 
2 Scotch Peerage by deſcent; and therefore, formerly, 
when it was deſigned to confer an Engliſb title on a noble 
family of Scotland, the eldeſt ſon of the Scorch Peer was 
created in his father's life-time an Exgliſb Peer, and this 
creation was not affected by the annexation by inherit- 
ance of the Scotch Peerage, It ſeems now to be ſettled, 
that a Scotch Peer, made a Peer of Great Britain, has a 
right to vote in the election of the fixteen Scorch Peers: 
And that if any of the ſixteen Scorch Peers are created 
Peers of Great Britain, they thereby ceaſe to fit as re- 
reſentatives of the Scotch Peerage ; and new Scotch Peers 
muſt be el-Qed in their room. See 1 Comm. 9, 1. 7. 
25. All laws and ſtatutes in either kingdom, fo far as 
they are contrary to theſe articles, ſhall ceaſe and become 
void: And hence it ſeems that the Royal prerogative of 
ranting a charter to unrepreſented places to ſend Mem- 
Gor to Parliament, is virtually aboliſhed ; ſince the ex- 
erciſe of it would neceſſarily deflroy the population of 
the repreſentatives of the two kingdoms, 1 Comm. 97, u. 
See this Dictionary, title Parliament VI (B) 1. (6). 
In the ſaid ſtatute, 5 Ann. c. 8, two acts of Parliament 
were alſo recited ; the one of Scotlaad, whereby the 
Church of Scotland, and alſo the four Univerſities of that 
kingdom, are eſtabliſhed for ever, and all ſucceeding 


Sovereigns are to take an oath inviolably to maintain the 


ſame; the other of England, 5 Ann. c. 6, whereby the 
Acts of Uniformity of 13 E/:z. and 13 Car. 2. (except as 
the ſame had been altered by Parliament at that time) 
and all other acts then in force for the preſervation of 
the Church of England, are declared perpetual; and it 
is ſtipulated, that every ſubſequent King and Queen fhal] 
take an oath inviolably to maintain the ſame within Eug- 
land, Ireland, Wales, and the town of Berarich wpor 
Tavced, And it is enacted, that theſe two acts“ ſhall 
for ever be obſerved as fundamental and eſſential condi- 
tions of the Union.” , 

Upon theſe Ayticles and Ad of Union, it is to be ob- 
ſerved, 1it, That the two kingdoms are now ſo inſepa— 
r2bly united, that nothing can ever diſunite them again; 
except the mutual conſent of both, or the ſucceſsful re- 
ſiſtance of either, upon apprehending an infringement of 
thoſe points which, when they were ſeparate and inde- 
pendent nations, it was mutually ſtipulated ſhould be 
fundamental and efſential conditions of the Union. 2dly, 
That whatever elſe may be deemed mental and g 
fential conditions, the preſervation of the two churches, 
of England and Scotland, in the ſame ſtate that they were 
in at the time of the Union, and the maintenance of the 
Acts of Uniformity which eſtabliſh our common prayer, 
are expreſsly declared ſo to be. 3dly. That therefore 
any alteration in the conſtitution of either of thoſe 
churches, or in. the Liturgy of the Church of Fuad, 
(unleſs with the conſent of the reſpective churches, col- 
I-&ively or repreſentatively given,) would be an infringe- 
ment of theſe fundamental and effential conditions, and 
greatly endanger the Union. 4thly. That the municipal laws 
of Scotland are ordained to be {till obſerved in that part of 
the iſland, unleſs altered by Parliament: and, as the 


Parliament has not yet thought proper, except in a few 


iaſtancee, to alter them, they ſtill (with regard to the 


| particulars unaltered) continue in full force, Where- 


fore the municipal or common laws of England are, ge- 
nerally ſpeaking, of no force or validity in Scotland, 
See 1 Cemm. 97, 98 and the note there, 

At the time of the Union it was agreed, that the mode 
of the election of the Peers and Commons ſhould be ſet- 
tled by an act paſſed in the Parliament of Scotland; 
which was afterwards recited, ratified, and made part of 
the Act of Union. As to the election of the ſixteen 
Peers, ſee fat. 6 Ann. c. 23. With reſpe to the forty- 
five Commoners, it was, by an act of the Scorch Parlia- 
ment, (and ſee „at. 6 Aun. c. G,) enacted, that of the 
forty-five, thirty ſhould be elected by the Shires, ard 
fifteen by the Boroughs: That the City of Edinburg 
ſhould elect one; and that the other Royal Borough 
ſhould be divided into fourteen diſtricts, and that each 
diſtrict ſhould return one: and it was alſo provided, that 
no perſon ſhould elect or be elected one of the forty-five, 
but who would have been capable of electing, or of be- 
ing elected, a repreſentative of a ſhire or borough to the 
Parliament of Scetlaxd: Hence the eldeſt fon of any 
Scotch Peer cannot be elected one of the forty-five ; ſuch 
eldeit ſon being incapable, prior to the Union, of fitting 
in the Scotch Parliament. Neither can ſuch eldeſt ſon 
be entitled to be inrolled, and vote as a freeholder for 
any commiſſioner of a ſhire, though otherwiſe qualified ; 
as determined by the Houſe of Peers in Lord Daer*s 
caſe,1793. But the eldeſt ſons of Scorch Peers may repre- 
ſent any place in Ezgland, as many do. 2 Hatſ. Prec. 12. 

The two fats. 9 Ann. c. 5: 33 Geo. 2. c. 20, requir- 
ing knights of ſhires and members for boroughs to have 
reſpectively 60. and zool. a. year, are expreſsly con- 
fined to England : But a commiſſioner of a ſhire muſt be 
a freeholder ; and it is a general rule, that none can be 
elected but thoſe who can elect. And it was formerly ſup. 
poſed, that it was neceſſary that every repreſentative of a 
borough ſhould be admitted à burgeſs of one of the bo- 
roughs which he repreſented ; till the contrary was de- 
termined by a Committee of the Houſe of Commons in 
the caſe of the Borough of Higiown. 2 Doug, El. 181. 
it ſtill holds generally true in ſhires in Scaland, that the 
qualifications of the electors and elected are the ſame ; 
or that eligibility and a right to elect are convertible 
terms. See 1 Comm. 97, u. 6. 

The election of members of Parliament for Scotland, 
is further regulated by Engliſb ſtatutes: the Magiſtrates 
are required to ſummon the Councils of boroughs ; and 
an oath is to be taken by every ſreeholder and voter as 
to the eſtates to qualify them, that they are aQually their 
own, and not fiftitious : Sheriffs or ſtewards not to make 
any falſe return, c. under the penalty of 500d. reco- 
verable in a ſummary way: No Judge of the Court of 
Seſſion, or Raron of the Exchequer, in Sceeland, ſhall be 
elected a member of Parliament. Sat. 7 Geo. 2. c. 16: 


16 Geo. 2. c. 11: and ſee fat. 14 Geo. 3. c. 81. 


Acts of Parliament, in general, paſſed fince the Union, 
extend to Scotland; but where a flatute is not applicable 
to Scotlaud, and where Scotland is not intended to be in- 
cluded, the method is to declare by rei, that it does 
not extend to Sccland. 3 Burr. 853. As to Berwick, fee 
this Dictionary under that title. 

Several acts of Parliament have been paſſed, from 
time to time, for the internal regulation of this part of 
the kingdom; for which fee the Lader to the Stotates; 


add 
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and William's Digeſt of the Statute Law, It may be 
tuſicient in this place to notice the following acts. 

By fat. 6 Ann. c. 20, a Court of Exchequer is erected 
in Scotland, to be a Court of Record, Revenue, and Ju- 
dicature, tur ever; and Barons of the ſaid Court to be 
appointed, who ſhall be Judges there. 

An Act for diſa: ming the Highlands of Scotlaud; and 
r2quiring bail of perſons for their loyal and peaceable 
behaviour, c. Sat. 1 Geo. 1. f. 2. c. 54. —Perſans ſum- 
moned are to bring in and deliver up their arms, or, re- 
fuſing to do it, ſhali be taken as liſted ſoldiers to ſerve 
his Majeſty beyond the ſeas ; and concealing their arms, 


are liable to penalties: Alſo the Lords Licutenants, or 


Juſtices of tue Peace, may appoint perſons to ſearch 
houſes for arms, Oc. Stat. 11 Ges. 1. c. 26. 

By the fats. 19 Geo. 2. c. 39: 20 Geo. 2. c. 51: 21 
Geo, 2. 34 7 20 Geo, 2. c. 29; Proviſions are further 
made for diſarming the Highlands, and reſtraining the 
ute of the Highland dreſs; and the maſters, and teach- 
ers of private ſchools, chaplains, tutors, and governors of 
youth and children, are to take the oaths to his Majeſty. 

When any ordinary place 1s vacant in the Court of 
Seflions in Scotland, the King may nominate a perſon, 
who is to be examined by the Lords of the Seſſion, and 
then admitted, Sc. Stat. lo Geo. 1. c. 18. 

The City of Edinburgh, in Scotland, was fined 2000). on 
account of the murder of Captain Porters ; (who was 
hanged by the mob, on pretence that he had ordered 
his ſoldiers to fire upon perſons hiſſing at an execution ;) 
and a reward of 200. ordered for apprehending the 
offenders, Stat. 10 Geo. 2. c. 34. 

By fat. 20 Geo. 2. c. 43, the heritable juriſdictions 
are taken away and reſtored to ihe Crown, and more 
effectual proviſion is made for the adminiſtration of juſ- 
tice by rhe King's Courts and Judges there: And all 
perſons acting as procurators, writers or agents in the 
Law, are to take the oaths.— By „at. 20 Geo. 2. c. 50, 
the tenure of ward-holding is taken away, and con- 
verted into blanch and fen-holding. The caſualties of 
ſingle and liferent eſcheats, incurred by horning and 
denunciation for civil cauſes, are taken away. A ſum- 


mary proceſs is given to heirs and ſucceſſors againſt ſa- . 


periors. The attendance of vaſſals at Head-Courts is 
diſcharged. Heirs and poſſeſſors of tailzicd eſtates, are 
empowered to ſell to the Crown. a 

By flat. 25 Geo. 2. c. 20, certain doubts are obvi- 
ated, that had ariſen with regard to the admiſſion of 
the vaſſals of the principality of Scowand, and payment 
of their rents and duties. 

Peers of Scotland, and all officers, civil and military, 
Sc. are to take the Oath of Abjuration, Sc. A Peer 
committing High Treaſon or felony in Scotland may be 
tried by commiſſion under the Great Seal, conſtituting 
Juſtices to inquire, Sc. in Scotland: And the King may 

rant commiſſions of oyer and terminer in Scotland, to 
determine ſuch treaſon, &c, Stats. 6 Hun, c. 143 7 Ann. 
Cap. 21. ; 

Perſons having lands in Scotland, guilty of High Trea- 
ſon by correſponding with, aſſiſting, or remitting money, 
Se. to the Pretender, on conviction, are to be liable to 
the pains of treaſon; and their vaſſals, continuing in du- 
tilol allegiance, ſhall hold the faid lands of his Majeſty 
in fee and heritage for ever, where the lands were ſo 
held of the Crown by the offender: And tenants conti- 
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nuing peaceable, and occupying land, are to hold the 
ſame two years, rent-free. Stat. 1 Geo. 1. fl. 2. c. 20. 

By flat. 19 Geo. 2. c. , every Juror for trial of High 
Treaſon, or miſpriſion of treaſon, thall be poſſeſſed in his 
own or his wife's right of jands, Oc. as proprietor or life. 
renter within the hire, Sc. of the ycarly value of 40s, 
ſterling at leaſt, or valued at 3os. flerling per ann. in the 
tax-roll. . | | 

By Hat. 21 Geo. 2. c. 19, offences of High Treaſon, 
committed in the ſhire of Dumbarton, Stirling, Perth, 
Kincardine, Aberdeen, Inverneſs, Nairn, Cromartie, Argyl. 


Forfar, Bamf, Sutherland, Caithneſs, Elgine, and Rojs, or 


the ſhire or ſlewartry of Or&zey, may be inquired of in 
any ſhire in Scotland, as hall bg aſügned by the King, 
Jurors may come out of adjoining counties. The prac. 
tice of taking dewn evidence in writing, in Crimes not 
affecting life or member, abrogated. 

By the fat. 22 Geo. 2. c. 48, the Court before whom 
any indictment for High "Treaſon, or miſpriſion of High 
Treaſon, in Scotland, ſhall be found, may ifiue writs of 
capias, proclamation, and exigent againſt the party, if 
not in cuſtody ; whereon the defendant not appearing, 
ſhall be deemed outlawed and attainted of High 'Trea- 
ſoa, or miſpriſion of High Treaſon; perſons out of the 
kingdom, and returning within a year, may traverſe the 
indictment. 

By fat. 25 Geo. 2. c. 41, forfeited eſtates in Scotland 
were annexed to the Crown inalienably, and ſatis faction 
made to the lawful creditors thereupon ; and the rents 
thereof applied for the better civilizing the Highlands. 

SCOTS. Aſſeſſments by Commiſſioners of Sewers 
are ſo called. 

SCRIPTURE. All profane ſcoffing of the Holy 
Scripture, or expoling any part thereof to contempt and 
ridicule, is puniſhed by fine and impriſonment. 1 ws. 
PC. See Reviling, &c. 

SCRIVENERS, Are mentioned in the ſtatute againſt 
Uſury and exceſſive intereſt of money. 12 nn. f. 2. c. 16. 
Money-Scriveners were underſtood to be thoſe who re- 
ceived money to place it out at intereſt; and who ſup- 
plied thoſe who wanted to raiſe money on ſecurity ; thus 
rendering themſelves uſeful to, and receiving a profit from, 
both parties. If a Scrivener is intruſted with a bond, he 
may receive the intereſt; and if he fails, the obligee 
ſhall bear the loſs; and ſo it is if he receive the princi- 
pal, and deliver up the bond; for being intruſted with 
the ſecurity itſelf, it ſhall be preſumed he is truſted with 
power to receive the principal and intereſt; and the 
giving up the bond on pay ment of the money is a dil- 
charge thereof : But if a Scrivener be intrufted with a 
mortgage deed, he hath only authority to receive the 
interelt, not the principal; the giving up the deed in this 
caſe not being ſuflicient to reſtore the eſtate, but there 
mult be a reconveyance, &c. 1 Salk. 157. It is held, 
where a Scrivener puts out his client's money on a bad 
ſecurity, which on inquiry might have been eaſily found 
ſo, yet he cannot be charged in equity to anſwer the 
money ; for no one would venture to put out money of 
another upon a ſecurity, if he were obliged to warrant 
and make it good, in caſe a loſs ſhould happen, without 
any fraud in him. Preced. Chanc. 146, 149. See 19 Fin. 
Abr. 289-=292 ; and this Dictionary, titles Bord; Mort- 
gage; Truſtee ; Attorney, &C, 

SCUTAGE, 
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SCU TAGE, Scutagium, Sax. Scildpenig.] Was a tax 
or contribution, raiſed by thoſe that held lands by knights- 
ſervice, towards furniſhing the King's army, at one, two, 
or three marks for every knight's fee. Henry the Third, 
{or his voyage to the Holy Land, had a tenth granted 
by the Clergy, and Scutage, three marks of every 
knight's fee, by the Laity. Baronag. Angliz, Part. 1. 
fol. 2115 6. This was alſo levied by Henry II., Richard I., 
and King John. See titles Taxes ; Tenures II. 8. 

SCUTAGIO HABENDO, A writ that anciently lay 
againſt tenants by knights-ſervice, to ſerve in the wars, 
or ſend ſufficient perſons, or to pay a certain ſum, &c. 
F. N. B. 83. See titles Taxes ; Tenures. 

SCUTE, A French gold coin of 35. 44. In the reign 
of King Henry V., Catherine Queen of England had an 
aſſurance made her of ſundry cattles, manors, lands, &c. 
valued at the ſum of forty thouſand Scutes, every two 
whereof were worth a noble. Rot. Parl. 1 Hen. 6. | 

SCUTELLA, from Scutum, Sax. Scutel.] A ſcuttle, 
any thing of a flat and broad ſhape, like a ſhield. 

SCUTELLA ELEEMOSYNARIA, An alms baſket 
or ſcuttle. Paroch. Autig. 

SCUTUM ARMORUM, A ſhield or coat of arms. 
See Seal, 

SCYLD'WIT, Sax.] A mulct for any fault; from 
the Saxon Scild, i. e. Delicdum, & Wue, pana, Leg. 
Hen. 1. 

SCYRA, A fine impoſed on ſuch as neglected to at- 
tend the /eyregemet Court, which all tenants were bound 
to do. Mon. Ang. i. 52. 

SCYRE-GEMOT', Sax.] Shiremete; A Court held 
by the Saxons twice every year by the Biſhop of the dio- 
ceſe, and the ear/dorman, in ſhires that had earldormen; 
and by the Biſhop and Sheriff, where the counties were 
committed to the Sheriff, Sc. wherein both the eccle- 
haſtical and temporal Laws were given in charge to the 
county, Sed. Tit, Hon. 628. This Court was held three 
times in the year, in the reign of King Canutus the Dane. 
Leg. Canut. c. 38. And Edward the Confeſſor appointed 
it to be held twelve times in a year. Leg. Edꝛu. Conf. 
c. 35. See Term. 

SEA, Mare.] By ſtatute 18 E. 3. c. 3, the Sea is to 
be open to all merchants. Ihe main Sea, beneath the 
low water mark, and round England, is part of England ; 
for there the Admiral hath juriſdiction. 1 1. 260: 
5 Nep. 207. The Seas which environ Exgland are within 
the juriſdiction of the King of England. 1 Rull. Abr. 5 28. 
As to the ſovereignty of the Sea, fee title Navy. 


SEA-BAN KS. See Banks. By the ftatute 6 Geo. 2. 


. 37. $5, made perpetual by „at. 31 Geo. 2. c. 42. § 3, 
it is made felony without benefit of clergy, maliciouſly 
to cut down any river or Sea-bank, whereby lands may 
be overflowed. And by far, 10 Geo. 2. c. 32, a penalty 
of 207. is impoſed on any perſon cutting up or removing 
any piles, chalk, &c. uſed in ſecuring Sea walls. And 
art. 15 Geo, 2. c. 33, impoſes penalties on perlons cut- 
dug or pulling up Star or Bext on the ſand hids on the 
_ Borth-welk coalt of England. 

SEAT, Sizi/lum.] Is taken either for wax impreſſed 
With 2 device, and attached to deeds, Se. or for the 
iurument with which the wax is imprefled. In Law 
the former 15 the molt uſual ſenſe; Ihe firſt ſealed char- 
- ter we find extant in Zxgiant, is that of King Edward 
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Dugdale's Warwickſhire, fel. 138, b. Vet we read of 2 
Seal in the manuſcript hiſtory of Ofa, King of the Mer- 
cians, And that Seals were in uie in the Saxons? time, 
ſee Taylor's Hiſtory of Gavelkind, fol, 743. It was uſual 
in the time of Henry II. and before, to ſeal all grants 
with the ſign of the Croſs, made in gold, on the parch- 
ment. Msonaſt. iii. fol. 7: Ordericus Vitalis, lib. 4. That 
molt of the charters of the Zng/;/-Saxon Kings were thus 
ſigned, appears by Ingulphus, and in the Monaſticon. But 
it was not ſo much uled after the Conquelt, Covell. 
The Royal Seal was moſt frequently in green, to ſignify 
(as it has been quaintly expreſſed) rem in perpetuo vigore 
permanſuram. Coats of arms on Seals were introduced 
about the year 1218. We read of a charter ſealed with 
the royal tooth, called his wang- tooth. Wang is the jaw. 
Chaucer. See title Deed II. 6: and tee further as to the 
Great and Privy Seal, titles Treaſon 3 Grant of the King; 
Privy Scal, &c. As to Seals of Corporations, lee that title. 

Writs touching the Common Law not to go out under 
any of the petty Seals, 28 E 1. f. 3. c. 6. See Viss. 

SEA-LAWS, Laus relating to the ſea; as the Laws 
of Oleron, &c. See Oleron Laab. f 

SEALER, Sigillator.] An officer in Chancery ap- 
pointed by the Lord Chancellor, or Lord Keeper of the 


Great Seal of Exgland, to ſeal the writs and inſtruments 
there made in his preſence, | 


SEA-MARRS; See title Beacons, 

SEAMEN ; See title Navy, particularly under Divi- 
ſion II. 

SSAUBN's Wa ES, Are one proper object of the 
Admiralty juriſdiction, even though the contract be 


made for them upon the land. 11 Vr. 146. Yet the 


Courts of Common Law have juriſdiction; and an action 
may be maintained for work and labour. See title Ad- 
miral and Admiralty. | 

SEAN-FISH, Seems to be that fort of fiſh which is 
taken with a large and long net, called a Sean. Star. 

Jar. 1. e. 8. 

SEARCHER, An officer of the Cuſtoms, whoſe bu- 
ſineſs it is to {earch and examine ſhips outward-bound, if 
they have any prohibited or uncuſtomed goods on board, 
Sc. This officer is mentioned in the far. 12 Car. 2. 
c. 8. Ard there are Searchers concerned in alnage du- 
ties; of leather; and in divers other caſes, 

SEA-REEVE, Un willis maritimis eft gui maritimam 
Domini juriſditionem curat, littus luſtrat, & ejeftum maris 
(quod wreck appellatur) Domino colligit. Spelm, 

SEA-ROVERS, Pirates and robbers at Sea. See tit. 
Pirates. 

SECONDARY, Secondar:ius ] An officer who is ſe- 
cond, or next to the chief officer; as the Secondaries to 
the Prothonotaries of the Courts cf B. R. and C. Z. 
The Secondary of the Remembrancer in the Exchequer; 
Secondary of the Compter, Sc. 2 Lill. Aür. 506. Se- 
condary of the King's Bench, may have clerks. Sas. 
2 Geo. 2. c. 23. 

SECONDARY OF THE Or FIZ or Privy SAT, 
Is taken notice of in the old fat 1 Eg. 4. c. 1. 

SECONDARY CONVEYANCES, Thote which pre- 
ſuppote ſome other Conveyance, precedent; and only 
ſerve to confirm, alter, reitrain, reſtore, or transfer the 
intereit granted by ſuch original Conveyance, Sce titles 


the Confeſlor, upon his foundation of !77I1infler Abbey | Conveyance 3 Deed IV. 
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Secondary Usr, A Uſe, though executed, may 


change from one to another by circumſtances ex poſ# 


facto: as if A, makes a fcoffment to the Uſe of his in- 


tended wife and her eldeſt ſon for their lives, upon the 
marriage the wife takes the whole Uſe in ſeveralty; and, 
upon the birth of a ſon, the Uſe is executed jointly in 
them both. This is fometimes called a Secondary, 
ſometimes a Shifting Ule. See title L. 

SECOND DELIVERANCE, jfrcunda deliberatione.] 


Is a judicial writ that lies, after a nonſuit of the plaintiff 


— 


in replevin, and a return habendo of the cattle replevied, 
adjudged to him that diſtrained them; commanding the 


Sheriff to replevy the ſame cattle again, upon fecurity 
given by the plaintiff in tae replevin for the re-delivery 
of them, if the diſtreſs be juſtified. It is a ſecond writ 
of replevin. F. N. B. 68. See title Replewn, 
SECOND MakrRriace; See titles Bigamy ; Polygamy. 
SECONDS, To duellers. See title Homicide, 


SECOND SURCHARGE, Writ of. If after ad- 


meaſurement of common, upon a writ of admeaſurement 
of paſture, the ſame defendant ſurcharges the common 
again, the plaintiff may have this writ of Second Sur- 


charge, de ſecunda ſuperoneratione, which is given by the 


latute 1 n. 2. 13 Ed. 1. c. 8. See title Common [11, 
SECRETARY, Secretarius, d Secretis.] A title given 
to him that is ab Eęiſtolis & Scriptis Secretis; as to 
the Secretaries of State, Sc. ['be Secretaries of 
State have an extraordinary truſt which renders them 
very conſiderable in the eyes of the King, and of the 
Subject alſo; whoſe requeſts and petitions are for the 
moſt part lodged in their hands, to be repreſented to his 


' . Majeſty, and to make diſpatches 2 purſuant to 


his Majeſty's directions. They are Privy Counſellors, 


and a Council is ſeldom or never held without the pre- 


ſence of one of them ; they wait by turas, and one of 
theſe Secretarics always attends the Court, and by the 
King's warrant, prepares all bills or letters. for the King 
to fign, not being matter of Law. And depending on 
them is the office called the Paper Office, which contains 
all the public writings of State, negotiations, and dif- 
patches, all matters of State and Council, &c. and they 
have the keeping of the King's ſeal, called the /2ner, 


becauſe the King's private letters are ſigned with it. 


There was but one Secretary of State in this kingdom, 
till about the end of the reign of King Hen. VIII. but 
then that great and weighty office was thought pro- 


per to be diſcharged by two perſons, both of equal au- 


thority, and ſtyled Principal Secretaries of Szate, The 
correſpondence with all parts of Great Britain 1s ma- 
naged by either of the Secretaries, without diſtinction; 
but in reſpe& to foreign affairs, all nations which have 
intercourſe of buſineſs with Great Britain, are divided 
into two provinces, the Southern and the Northern; of 
which the Southern is under the ſenior, and the North- 
ern is under the junior, Secretary, Oc. There are now 
in fa& ſeveral perſons holding the offices of Principal 
Secretaries of State; for the Home Department; for Fo- 
reign Affairs; the Colonies, Cc. : 
As to the power of Secretaries of State to commit, 
ſee this Dictionary, titles Commitment; Fuſtices ; Bail, &c. 
Blackflone ſtates ſhortly, that they are allowed the power 
of commitment in order to bring offenders to trial; and 
Cites 1 Leon. 70: 2 Leon, 175: Comb, 143: 5 Med. 84: 
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SECTA, or SUIT, @ /equendo.] By this word way 
antiently underſtood the witneſſes or followers of the 
plaintiff. See title Pleading I. 1, 

SECTA AD CURIan, Is a writ that lies againſt him 
who refuſes to perform his /uit either to the County 
Court or Court Baron. F. N. B. 158. See further, title 
Suit of Court, 

SECTA AD JUSTITIAM FACIEXNDAM, A ſervice 


which a man is bound to perform by his fee. Bra&oy, 


lib, 2. c. 16. mim. 6. 

SECTA CURIZ, Suit and ſervice done by tenants at 
the Court of their Lord. Paroch. Artig. p. 3. See title 
Suit of Court. "fo 

SECTA FACIENDA PER ILLAM QUZ HAB 
ENICIAM PARTEM, Is a writ to compel the heir, wh9 
hach the cer part of the coheirs, to perform ſervice for 
all tie coparceners. Reg, Orig. fal. 177. | 

SECTA ADP MoLEnDinum, A writ lying where a 
man by uſage, time out of mind, Oc. hath ground tis 
corn at the mill of a certain perſon, ard afterwards goeth 
to another mill with his corn, thereby withdrawing his 
ſuit to the former. And this writ lies eſpecially for the 
Lord againſt his tenant, who holds of him to do / a 
his mill, Reg. Orig. 153: F. N. B. 122. The count in 
this writ may be on the tenure of the land; or upon 
preſcription, viz. That the tenant, and a!l thoſe who 
held thoſe lands, have uſed to do their ſuit at the plain. 
tiff 's mill, Sc. New Nat. Br. 272. Secta ad molendinum, 
like aſſizes of nuiſance, and many other old ſuits are now 
much turned into actions of the caſe, to repair the party 
injured in damages. See 3 Comm. c. 15. p. 235. 

SECTA REGAL1s, A ſuit by which all perſons were 
bound twice in a year to attend the Sheriff's tourn. It 
was called Regalis, becauſe the - Sheriff's tourn was the 


King's leet, wherein the people were to be obliged by 


oath to bear true allegiance to the King, &c. 

SECTA UNICA TANTUM FACIENDA PRO PILU- 
RIBUs HAEREDITATIBUS, A writ for an heir who is 
diltrained by the Lord to do more ſuits than one, in reſpect 
of the land of divers heirs deſcended to him. Reg. Orig. 

SECTIS NON FACIENDIs, A writ for a woman, 
who, for her dower, ought not to perform ſuit of Court, 
Reg. Orig. fol. 174. It lay alſo for one in wardſhip to be 
freed of all ſuits of Court during his wardſhip. Reg. Orig. 


fol. 173; but ſee fat. 12 Car, 2. c. 24. 


SECUNDARY ; See Secondary. 

SECUNDA SUPERONERATIONE PASTURE; 
See Second Surcharge, Writ of. 

SECURITATEM INVENIENDI gued je non di- 
vertat ad partes exteras fine Licentia Regis: An antient 
writ lying for the King againſt any of his Subjects, to 
ſtay them from going out of this kingdom to foreign 
parts; the ground whereof is, that every man is bound 
to ſerve and defend the commonwealth, as the King 
ſhall think fit. F. N. B. 85. See Ne excat Regnum, 

SECURITATIS PACIS, Is a writ that lies for one 
who is threatened with death or bodily harm by another, 
againſt him which ſo threatens; and is iſſued out of the 
Chancery directed to the Sheriff, Se. Reg. Orig. 88. 
See Supplicawit ; Surety of the Peace. 

SECURITY FOR GOOD BEHAVIOUR, the 
PEACE, and of PERSON, Sc. See Surety of the Peace. 

SE DEFEND: NDO, A plea for him that is charged 
with the death of another perſon, by alleging that he 
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was driven unto what he did in his own defence; and the 
other ſo aſſaulting him that, if he had not done as he 
did, he muſt have been in danger of his own life ; which 
danger ought to be ſo great, as that it appears to have 
been otherwiſe inevitable. Szaundf. P. C. . 
See title Homicide II. 
SEDITIOUS CONVENTICLES, To the diſturb- 
ance of the peace, &c. See titles Conventicles 3 Herejy. 
SzxpiTi0US MEETINGS and ASSEMBL.1ES; See 


title Riots. 
SEDUCTION OF WOMEN CHILDREN; See 


title Marriage. 

SEED-COD, from the Sax. rd, ſeed, and ccdde, a 
purſe, or ſuch like continent. ] A baſket or other veſſel 
of wood, carried on one arm of the huſbandman or ſower 
of ground, to bear the ſeed or grain which he ſows, and 
ſpreads abroad with the other hand. In Vefmerlund, 
a bolſter or pillow is called a cod ; and in other Northern 
parts a pin-cuſſiion is termed a pin- cod. Pro uno 
Seed-cod empto 4d. Paroch. Antiq. 549: Kennett's GI. 

SEEDER, A ſeedſman, or one who ſows the land. 
Blunt. | f 

SEIGNIOR, Fr. Seignieur, 1. e. Dominus.] Is in 

neral ſignification as much as Lord; but particularly 
uſed for the Lord of the fee, or of a manor, as Seigneur 
among the Feudiſts is he who grants a fee or benefit 
out of the land to another; and the reaſon is, becauſe, 
having granted away the uſe and profit of the land, the 

roperty or dominiun he, [till retains in himſelf. Hotom.: 

N. B. 23. 

SEIGNIOR IN GROSS, Seemeth to be one that is 
a Lord, but of no manor, and therefore can keep no 
Court. F. N. B. fel. 3. See Seigniory. ' 

SEIGNIORAGE, A royalty or prerogative of the 
King, whereby he claims an allowance of gold and filver 
brought in the maſs, to be exchanged for coin, As 
Seigniorage, out of every pound weight of gold, the 
King had for his coin 5s. of which he paid to the Maſter 
of the Mint for his work ſometimes 15. and ſometimes 
15. 64, Upon every pound weight of filver, the Seig- 
niorage anſwered to the King, in the time of Ev, III. 
was eighteen pennyweights, which then amounted to 
about 15s. out of which he ſometimes paid 8d. at others 
ge to the Maſter : In the reign of King Henry V. the 

ing's Seigniorage of every pound of filver was 154. 
Oc. Stat. antig. g Hen. 5. c. 1: Hale's Sher. Acc. p. 3. 

SEIGNIORY, Dominizm, from the French feigneurie, 
i. e. dar inatus, imperium, /rincipatus.] A manor or lord- 
hip, Seigniory de Sotemans: Kitchin, fol. 80. Seigniory 
in groſs ſeems to be the titie of him who is not Lord 
by means of any manor, but immediately in his own 
perſon ; as 7rerure in cabite, whereby one holds of the 
King as of his crown, is Seigniory in grois. Aitchn, 
fel. 206. See Seignior. 

SEISIN, Fr. eiiie, Lat. /e;/ina. ] In the Common Law 
ſignifies poſſeſſion. To ſeiſe is to take poſſeſlion of a 
thing; and primer Sei/in is the firſt poſſeſſion. Co. Lire. 
152. There is a Seiſin in deed or in fact, and a Scitin in 
Law; a Seiſin in deed is when an actual poſſeilion is 
taken; and Seilin in Lav is where lands deſcend, and one 
hath not actually entered on them, Oc. 1 7a. 31. Sei- 
fin in Law is a right to lands and tenements, though the 
owner is by wrong diſſeiſed of them: And he who hath 
an hour's actual poſleflion quietly taken, hath /e:/in de 
«412 ct de claime, whereof no man may diſſeiſe him, but 
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muſt be driven to his action. Perk. 457, 458. A Sciſin in 
Law is ſufficient to avow upon; but, to the bringing an 
aſſiſe, actual Seiſin is required, &c. 4 Rep. g. Sciſin of a 
ſuperior ſervice, is Sciſin of all inferior ſervices which 
are incident thereto: And Seiſin of homage is a Sifu 
of all other ſervices, becauſe in the doing thereof the te- 
nant takes upon himſelf to do all ſervices. 4 Rep. &o : 
Dan. Abr. 647. The Seiſin of rent, or other aurval 
ſervices, is a ſufficient Seiſin of caſual ſervices. 4 Rep. 80. 
But Seiſin of one annual ſervice is not Seiſin of ano- 
ther annual ſervice; as if there be lord or tenant by 
fealty, ten ſhillings rent, and three days? work in 
the year; in this caſe Seiſin of the rent is no Seiſin of 
the work, nor is Seiſin of the rent Seiſin of the ſuit of 
Court, which is annual. 4 Rep. 9: 1 Danv. Abr. 647: 
2 Lil. 5507. The Seiſin of the father is not ſufficient for 
the heir: Though if a fine be levied to one for life, tne 
remainder to another in tail, and the tenant for life takes 
Seiſin of the ſervices, this will be a good Seiſin for him 
in remainder ; and the Seiſin of a leſſee for years is ſuffi- 
cient for him in reverſion. 2 Hen. 6.7: 45 Ed. 3. 26: 
1 Danv. 646, 805. Where a man is ſeiſed of a reverſion, 
depending upon an eſtate for life, the pleading of it is 
that he was ſeiſed of it ut de feeds, leaving out the word 
dominico; but if it be a reverſion in fee, expectant upon 
the determination of a leaſe for years, there he may 
plead that he was ſeiſed of it in dominico ſus ut de frodo. 
Dyer 185, 257: 1 Rep. 20, 27: 4 Rep. 62. Seiſin is 
never to be alleged, but where it is traverſable : and 
when a defendant allegeth a Seiſin in fee in any one 
under whom he claims, the plaintiff cannot allege a 
Seiſin in another, without traverſing, confeſling, or avoid- 
ing of the Seiſin alleged by the defendant. Co. El. 30: 
1 Brownl. 70. If a Seiſin in fee is alleged, it ſhall be 
intended a lawful Seiſin till the contrary appears, 2 Lutau. 
1337. But the party is to ſhew of what eſtate he is ſeiſed, 
Sc. 3 Nel/. Abr. 215. See further, titles Livery of Seiſin; 
Digeijm ; Eſtate, &c. 

SEISINA HABENDA, quia Rex habait Annum, 
Diem et Tatum. A writ for delivery of Seiſin to the Lord 
of lands or tenements; aſter the King, in right of his 
prerogative, hath had the year, day, and waſte, on a fe- 
lony committed, Sc. Reg. Orig. 165. 

SEISING OF HERIOTS, Is the ſeiſing of the beſt 
beaſts, Oc. (where an Heriot is due) on the death of 
the tenant. It is a ſpecies of ſeif-remedy, not much un- 
like that of taking of cattle or goods in diftreis ; only in 
the latter caſe they are ſeiſed as a pledge, in the former, 
as the property of the perſon for whom ſeiſed. 3 Comm. 
c. 1. VI. See title Herr, 

SEISURE OF GOODS FOR OFFENCES. No 
goods of a felon or other offender can be ſeiſed to the 
uſe of the Ning, before forfeited : And there are two 
Seiſures, one verbal only, to make an inventory, and 
charge the town or place, when the owner is indicted for 
the oHence; and the other actual, which is the raking of 
them away afterwards on conviction, Sc. 3 Inſt. 103. 
See title Forfeiture, 

SEL, Denotes the bigneſs of a thing to which 1t 1s 
added]; as Selwcod is a great wood. 

SELDA, from the Sax. ide, a feat, or ſtool.] A ſhop, 
ſhed, or ſtall in a market. 4%. 9 R. 1, It is alſo made to 
ſignify a wood of ſallou s or willows : And Sir Edward 
Ceke takes /elda for a ſalt - pit. bar Lit. 4. 
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SELF-BANE. Sax. /#/f-Bana.] Self-murder ; See 


title Hamicide III. 1. 

SELF-DEFENCE ; See title Homicide II. 

SELF-MURDER ; See title Homicide III. 1. 

SzLr-PRESERVATI1ON ; See titles Homicide I. 3; II.; 
Larceny I. 1. 

SELION CF LAND, Jl terre ; from the French 
feillon.) A ridge of ground riſing between two ſurrows, 
containing no certain quantity, but ſometimes more and 
ſometimes leſs: Therefore Crompton ſays, that a Selion 
of Land cannot be in demand, becauſe it is a thing un- 
certain. Cromp. Furiſd. 221. | 

SEME, Saxon, /#am, 1. e. onus.] A horſe-load or 
eight buſhels of corn. Blount, A Seme of glaſs is twen- 
ty-four ſtone, each ſtone five pounds weight. 

þ SEMEBOLE, A pipe or half a ton of wine, Merch. 
itt, 
SEMINARIES, Popiſh ; See Papiſt; Premunire. 
SENAGE, /enagium, from ſenatus, ſometimes uſed ſor 

Hnod.] Money paid for fpnodals. . 

SENATOR, Lat.] A Member of Parliament. In 

the Laws of King Edward the Confeflor, we are told, 


that the Brizous called thoſe Senators whom the Saxons 


afterwards termed aldermen, and borough- maſters; 
though not for their age, but their wiſdom ; for ſome of 
them were young men, but very well {killed in the Laws. 
Kenulph, King of the Mercians, granted a charter, which 
ran thus, viz. Con/ilio & conſenſu epiſcoporum & Senatorum 
gentis ſue largitus fuit dicto monaſterio, & c. Staundf. P. C. 
cap. 18. 

SEND AL, A kind of thin fine filk, mentioned in the 

at. 2 R. 2. c. 1. 

SENESCHAL, Sene/challus, from the Germ. Sein, a 
houſe or place, and Schale, an officer.] A ſteward ; and 
fignifies one who hath the diſpenſing of juſtice, in ſome 
particular caſes: As the High Seneſchal, or Steward of 
England; Seneſchal de Ia Hotel de Roy, Steward of the 
King's Houſehold ; Seneſchal, or Steward of Courts, 
Sc. Co. Litt, 61: Croke's Juriſd. 102: Kitch, 83. See 
Steward. 

SENESCHALLO ET MARESHALLO QUOD NON TE- 
WEANT PLACITA DE LIBERO TENEMENTO; A writ 
directed to the Steward, and Marſhal of England, in- 
hibiting them to take cognizance of an action in their 
Court that concerns freehold, Reg. Orig. 185, 191. 

SENEUCIA, Widowhood. If a widow, having dower 
after the death of her huſhand ſhall marry, wel filium, wel 
filiam in ſeneucid peperit, ſhe ſhall forfeit and loſe her 
dower in what place ſoever, in Kent. Tenen. in Gavelkind, 
Plac. Trin. 17 E. z. 

SENEY-DAYS, Play-days, or times of pleaſure and 
diverſion. Regi. Eccl. Ebor. anno 1502. | 

SENNA, Is among the drugs liable to a duty on im- 
portation. See title Navigation Acts. 

SEPARIA, /epararia.] Several, or ſevered and di- 
vided from other ground. Paroch. Antiq. 336. 

SEPARATION, fparatzo.] Is the living aſunder of 
man and wife. See titles Baron and Feme; Divorce. 


SEPTENNIALELECTIONS; See Parliament VIII. 


SEPTUAGESIMA, The third Sanday before Qua- 


drageſima Sunday in Lent. It is called Septuageſima, be- 
cauſe it is about the ſeventieth day before Eaſter; as 
Sexageſima and Quinguageſima, are thus denominated 


from their being, the one about ſixty, and the other about | 


a 


fifty days before the ſame feaſt; which are all of them 
days appropriated by the church to acts of penance and 
mortification, preparatory to the devotion of Let. From 
Septuageſima Sunday until the Ofawves alter Eafter, the ſo. 
lemnizing of marriage 1s forbidden by the Canon Law; 
and the Laws of King Canatus ordained a vacancy from 
Judicature, from Septuageſima to Quindena Paſchæ. See 
at. Wefim. 1. 3 E. 1. c. 51. 

SEPTUAGINT, The ſeventy interpreters of the 
Bible: who were in truth ſeventy- two, viz. lix for every 
one of the twelve tribes. Lat. Did. 

SEPTUM, An encloſure; ſo called, becauſe it is en- 
compaſſed cum ſope & faſſ, with a hedge and a ditch,” at 
leaſt with a hedge ; and it ſigniſies any place paled in, 

SEPULCHRE, /epa/chrum.] The place where any 
body lies buried; but a monument is ſet up for the me- 
morial of the deceaſed, though the corpſe lie not there, 
Covell. | 

SEPULTURA, An offering made to the prieſt for 
the burial of a dead body, Dome/d. See Mortuary, 

SEQUATUR SUB SUO PERICULO, A writ that 
lies where a /ammons ad warrantizand” is awarded, ard 
the Sheriff returns that the party hath nothing whereby 
he may be ſummoned ; then goes forth an alas and a 
pluries, and if he come not in on the p/uries, this writ 
ſhall iſſue. Old Nat. Br. 163. | 

SEQUELA CAUSZ, The proceſs and depending 
iſſue of a cauſe for trial. | 

SEQUELa CURI1zZ, Suit of Court. Mon, Arg. tom. 2. 

253. 
1 . Mork ND NI; Vide Seda ad Molendinum. 

SEQUELA VILLANORUM, The retinue and appur- 
tenances to the goods and chattels of villeins, which 
were at the abſolute diſpoſal of the Lord. In former 
times, when any Lord ſold his villein, it was ſaid 4e B, 
natiuum meum cum tota ſequela ſud ; which included all 
the villein's offspring. Paroch. Antig. 216, 288. 

SEQUENDUM; er PROSEQUENDUM, To fol- 
low a cauſe; as where a guardian is admitted ad pro/e- 
quend” for an infant, &c. 1 Vent. 74. 

SEQUESTER, Jequeftrare.] A term uſed in the 
Civil and Eccleſiaſtical Law for renouncing ; as when 2 
widow comes into Court, and diſclaims having any thing 
to do, or to intermeddle with her huſband's eſtate who is 
deceaſed, ſhe is ſaid to ſequeſter, Now, more uſually, io 
renounce, See title Executor. 


SEQUESTRATION, 


SEQUESTRAT10.] Signifies the ſeparating or ſetting 
aſide ot a thing in controverſy, from the poſſeſſion of 
both the parties that contend for it ; and it is two- fold, 
voluntary and neceſſary; voluntary, is that which is done 
by conſent of each party; neceſſary, is what the Judge 
of his authority doth, whether the party will or not. 
Forieſcue, c. 50: Dyer 232, 256. : 

There is alſo a Sequeſtration, in the nature of a dil- 
treſs infinite, on a perſon's ſtanding out all the proceſſes 
of contempt for non- appearance in Chancery, upon a bill 
exhibited ; ſo, where obedience is not yielded to a de- 
cree, the Court will grant a Sequeſtration of the lands 
of the party, c. : 

A Sequeſtration is alſo a kind of execution for debt: 
eſpecially in the caſe of a beneficed clerk, of the profits 
of the benefice, to be paid over to him that aA 


SEQUESTRATION. 


zodgment, till the debt is ſatisfied. 2 I½. 472 : 2 Rel. 
Abr. 474. See title Execution ; Introductory part, Div. 3. 
Bat the moſt uſual Sequeſtration of a benefice is upon a 
vacancy, for the gathering up the fruits of the benefice 
ro the uſe of the next incumbent: The profits of the 
church, being in abeyance, are to be received by the 
Churchwardens by appointment of the Biſhop, to malte 

roviſion for the cure during the vacancy, Sc. Stat. 
28 Hen. 8. c. 11. 

Sequeſtration is alſo the act of the Ordinary, diſpoſing 
of the goods of one that is dead, whole eſtate no man 
will meddle with. See Kennet's Gloſſary in v. Sequeſtrare. 

Sequeſtration in the Court of Chancery is a commiſ- 
ſion uſually direQed to ſeven perſons therein named, and 
empowering them to ſeize the defendant's real and per- 
ſonal eſtate into their hands, (or it may be ſome particu- 
lar part or parcel of his lands,) and to receive and ſe- 
queſter the rents and profits thereof, until the defendant 
ſhall have anſwered the plaintiff's bill, or performed 
ſome other matter which has been ordered and enjoined 
him by the Court, for not doing whereof he is in con- 
tempt. CA. Canc. 89. 

If upon a Commiſion of Rebellion (ſee that title) a non 
eft inventus is returned, the Court of Chancery ſends a 
Serjeant at Arms in queſt of the defendant; and if he 
eludes the ſearch of the Serjeant, a Sequeſtration iſſues, 
3 Comm. c. 27. | 

It appears that there were great ſtruggles between the 
Common Law Courts and Courts of Equity, before this 
proceſs came to be eſtabliſhed ; the former holding that 
a Court of Conſcience could only give remedy iz per- 

ſonam, and not in rem; that Sequeſtrators were treſ- 
paſſers, againſt whom an action lay; and in the caſe of 
Colton v. Gardiner, the Chancellor cites a caſe, where 
they ruled, that if a man killed a Sequeſtrator in the 
execution of ſuch proceſs, it was no murder. Cro, El:z. 
651: Bregrave v. Matis: 1 Mod. 259. 

But theſe were ſuch bloody and deſperate reſolutions, 
and ſo much againſt common juſtice and honefty, which 
requires that the decrees of this Court, which preſerved 
men from deceit, ſhould not be rendered illuſory, that 
they could not long ſtand ; but this proceſs got the bet- 
ter of theſe reſolutions on this ground; iſt, That the 
extraordinary juriſdiction might puniſh contempts by the 
loſs of eſtate as well as the impriſonment of the perſon, 
becauſe that liberty being a greater benefit than pro- 
perty, if they had a power to commit the perſon, they 
might take from him his eſtate till he had anſwered his 
contempts. 2dly, To fay that a Court ſhould have 
power to decree about things, and yet ſhould have no 
juriſdiction 7% rem, is a perfect ſoleciſm in the conſtitu- 
tion of the Court itſelf. 2 P. Wis, 621: 2 Ch. Ca. 44. 

And ſee 2 Med. 258, that the Chancellor having if- 
ſued ſuch Sequeſtration, it will be as binding as any 
other proceſs, according to the rules of the Common 
Law. 2 Chanc. Ca. 44. 


It has been ſaid, that the firſt inſtance of a Sequeſtra- | 


tion, after a decree, was Sir Thomas Read's caſe in Lord 
Coventry's time; and that it was afterwards awarded in 
Chancery, in the caſe of Hyde v. Pitt, 1696, and affirmed 
in Parliament : And by the Court of Exchequer, Graves 
v. Fountaine, 1687, and fince, without ſcruple. The 
doubt formerly was, that lands were not liable to exe— 
cution before the ſtatute Im. 2. 13 F. 1. 2.1. c. 18: 
1 C5, Ca. ga: 2 Ch, Ca. 44. 


— — 


Sequeſtrations were firſt introduced (according to 
the Commentaries) by Sir Nie. Bacon, Lord Keeper, in 
the reign of Queen Elixabeth; before which the Court 
found ſome difficulty in enforcing its proceſs and de- 
crees. See 1 Vern, 421, 423. After an order for a Se- 
que.iration iſſued, the plaintiff's bill is to be taken pro 
ccnfi//6, and a decree to be made accordingly; ſo that 
this Sequeſtration does not ſeem to be in the nature of 
proceſs to bring in the defendant, but only intended to 
enforce the performance of the decree. 3 Comm. 444- 


I. In what Caſes a Sequeſtration is to be awarded ; 
by the Cort of Chancery. 
II. The Power and Duty of the Sequeſlrators ; and 


awhen a Segueſſ ration is determined. 


I. ASeqQuesTRATION % is the firſt proceſs againſt 


a Peer or Member of the Houſe of Commons. 2 P. Vs. 


385: 1 Ch. Ca. 61, 138. A Sequeſtration is allo the 
firſt proceſs againſt the menial ſervant of a Peer, within 
the words and meaning of the ſtatute 12 & 13 V. z. 
c. 3; for that otherwiſe ſuch ſervant would have greater 
privilege than his Lord. 1 P. Vn. 535. If there be a 
Segueſtration niſi againſt a Peer for want of an anſwer, 
and the Peer puts in an anſwer, that is inſufficient; yet 
the order for a Sequeſtration ſhall not be abſolute, but a 


new Sequeſtration niſi. 2 P. Ii ms. 385. See this Di. 


title Privilege III. 

Notwithſtanding the ſuperintendant power formerly 
poſſeſſed by the Courts in this kingdom over thoſe in 
Treland, and what 1s ſaid in ſome of our books, it ſeems 
to have always been the better opinion, that the Court 
of Chancery here could not award a Sequeſtration againſt 
lands in Jreland. 1 Fern. 76: 2 Ch. Ca. 189: 22. 

"ms. 201. 

It was faid, that ſuch proceſs had been awarded to 
the Governor of North Carolina; but herein it was doubt- 
ed whether ſuch Sequeltration ſhould not be directed by 
the King's Council, to which alone an appeal lies from 
the decrees in the Plantations. 2 P. Ins. 261. 

Copyholds may be ſequeſtered, though not extendible 
at Common Law, or under the ſtatute of Vn. 2, for 
Courts of Equity have potetatem extraordin” & abjolu- 
tam; but it ſeems a doubt whether ſuch a Sequeſtration 
can be revived agaiott the heir of a copyholder ; which 
ariſes from the difficulty of obliging the Lord to admit, 
and depriving the Lord of his fine, &c. upon the death 
of his tenant. 2 Ch. Ca. 46. Vide 1 Barn. C. 431. 

A Sequeſtratioa out of Chancery is more effectual than 
an execution by fer: facias at Law, for a Sequeſtration 
may lie againſt the goods, though the party is in cuſtody 
upon the attachment; whereas in Law, if a capias ad /a- 
tisfaciendum is executed, there can be no ,. fa. iſſue. 
Cafes in Lord Talbots T ime, 222. 

Where the Sequeſtrators ſeize the real efate of the 
party, any tenant dr other perſon who claims title to the 
eſtate, ſo ſequeſtered, either by mortgage, judgment, 
leaſe, or otherwife, who hath a title paramount to the 
Sequeſtration, ihail not be obliged to bring a bill to con- 
teſt ſuch a title; but he ſhall be let in to conteſt 
ſuch a title in a ſummary way. He may move by 
his counſel, as of courſe, to be examined pro intere/e fur ; 
and in this caſe the plaintii? is to exhibit inter ogatoriss, 
in order to examine him for a diſcovery of his title to the 

4P 2 eſtate, 
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eſtate, and he muſt be examined upon ſuch interrogato- 
ries accordingly ; and the Matter mutt ſtate the matter 


to ihe Court; and the parties may enter into proof 


touchy tie title to the eſtate in queſtion ; and when the 
Maſter hath ſtated the whole matter, the Court proceeds 
to give judgment therein upon the report; and if it ap- 


pears that the party who js examined pro intereſſe ſiro 


hath a plain title to the eſtate, and is not affected with 
the Sequeilration, then it is to be diſcharged as again(t 
him, with or without coſts, as the Court ſhall determine 
upon the circumſtances of the caſe, and ſo vice wer/a. 
See Com. 712: 1 P. Wins, 308. 

The Sequeſtration binds from the time of awarding 
the commiſſion, and not only from the time of executing 
it and its being laid on by the Commiſſioners; for if that 
ſhould be admitted, then the 1aferior officer would have 


| liganai & non ligandi poteſtatem. 1 Vern. 58. 


IT. Tux Sequeſtrators are officers of the Court, and 
as ſuch are amenable to the Court, and are to act from 
time to time in the execution of their office as the Court 
ſhall direct ; they are to account for what comes to their 
hands, and are to bring the money into Court as the 
Court ſhall direct, to be put out at intereſt, or other- 
wiſe, as ſhall be found neceſſary; but this money is not 
uſually paid to the plaintiff, but is to remain in Court 
until the defendant hath appeared or anſwered, and 
Cleared his contempt, and then whatſoever hath been 
ſeized ſhall be accounted for and paid over to him; 
however, the Court hath the whole under their power, 
and may do therein as they pleaſe, and as ſhall be moſt 
agreeable to the juſtice and equity of the caſe, Dic. 

The plaintiff's Counſel may move and obtain an order 
for tenants to attorn and pay their rents to the Sequeſ- 


tratots, or for the Sequeſtrators to ſell and diſpoſe ot the 


goods of the party, and to keep the money in their 
hands, or to bring it into Court, as ſhall be moſt ad- 
viſable and diſcretionary, and fitting for the Court to 
do. Di#. | 

Sequeſtrators on meſne proceſs are accountable for all 
the profits, and can retain only ſo far as to ſatisfy for 
contempt. 1 Vern. 2.48. 

If Sequeſtrators, having power to ſell timber, diſpoſe 
of 70007 worth, and only bring 2000 to account, they, 
as officers and agents of the Court, are reſponſible, and 
not the plaintiff. 1 Fern. 161. | 

A Sequeſtration is in nature of a levari at Common 
Law, and the party ſequeſtering has neither jus in rem, 
wel in re; the legal cltate of the premiſes remaining in 
every reſpect as before. 1 P. V uns. 307. | 

Sequeſtrators being in poſſeſſion of a great houſe in 
St. James's Square, which was the defendant's for life, 
the Court ordered that the Maſter allow a tenant for 
the houſe, and the Sequeſtrators to make a leaſe, and 
the tenant to enjoy. 2 Ch. Rep. 87. 

it was moved, that the irregularity of a Sequeſtration 
might be referred to the deputy, which was taken out 
againſt the defendant for not appearing, by reaſon of its 
being taken out ſooner than by the courſe of the Court 
it could, and yet the Sequeſtrators had taken the goods 
off the premiſes, and threatened to ſell them; the Chief 
Baron ſaid, that as to the carrying the goods off the pre- 
miſes, it was clear the Sequeſtrators could do that, be- 


cauſe a Se queſtration upon meſne proceſs anſwers to a 


SER 


diſtringas at Law ; but, however, as to ſelling them, the 
Court agreed in the preſent caſe it could not be lawful. 
and ſaid it had lately been ſettled on debate; and 5 
ſerved further, that Courts of Equity could not autho. 
riſe Sequeſtrators to ſell goods, even upon a decree, until 
Lord Stamford's caſe, which makes decrees in this re- 
ſpe& equivalent to a judgment; and even now, the 
Counſel faid, Sequeſtrators cannot ſell but by leave of 
the Court; however, the Court ſaid this was a matter 
proper for them to conſider upon another occaſion, and 
therefore only referred the irregularity cf the Sequeſtra- 
tion as to the point of time to the deputy. 1 Barn. Rep, 
in Scacc. 212. 

A Sequeſtration that iſſues as a meſne proceſs of the 
Court will be diſcontinued and determined by the death 
of the party ; but where a Sequeltration iſſues in purſu- 
ance of a decree, and to compe] the execution of it, 
there, though the ſame be for a perſonal duty, it ſhall 


not be determined by the death of the party. 1 Vern. 58. 


A Sequeltration was againſt the father, who appeared 
to be only a tenant for life, and on his death the Sequeſ- 
tration was diſcharged. 1 Ch. Ca. 241: 2 Ch. Ca. 46. 

SEQUESTRATION, IX Lonpon; Is made upon 
an action of debt; and the courſe of proceeding in it is 
thus: The action being entered, the officer goes to the 
ſhop or warehouſe of the defendant, when there is no 
body within, and takes a padlock and hangs it upon the 
door, Sc. uſing theſe words, viz. * I do ſequelter this 
warehouſe, and the goods and merchandizes therein of 
the defendant in the action, to the uſe of the plaintiff,” 
Sc. and ſo puts on his ſeal, and makes return thereof 
at the Compter ; then four Court-days being paſt, the 
next Court after, the plaintiff may have judgment to 
open the doors of the ſhop or warehouſe, and to appraiſe 
the goods therein by a Serjeant, who takes a bill of ap- 
praiſement, having two freemen to appraiſe them, for 
which they are to be ſworn at the next Court holden for 
that Compter; and then the officer puts his hand to the 
bill of appraiſement, and tae Court gireth judgment: 
Though the detendant in the action may put in bail be- 
fore ſatis faction, and ſo diſſolve the Sequeſtration; and 
after ſatis faction, may put in bail ad d;freband” debitum, 
&c. Pract. Solic. 429. 

SEQUESTRO HABENDO, A writ judicial for the 
diſcharging a Sequeſtration of the profits of a church 
benefice granted by the Biſhop at the King's command, 
thereby to compel the parſon to appear at the ſuit of 
another; upon his appearance, the parſon may have 
this writ for the releaſe of the Sequeſtration, Reg. Ju- 
dic. 36. See titles Sequeftration ; Execution. 

SEREMENT, F..] An oath. See Oath. 

SERJEANT', or SERGEANT), Lat. Serviens.] A 
word diverſely uſed in our Law, and applied to ſundry 
offices and callings. Firſt, a Serjeant at Law, (Serwzen: 


ad legem,) otherwiſe called Serjeart Counter, or of the Coif, 


is the higheſt degree in the Common Law, as a Doctor is 
in the Civil Law; but, according to Spelman, a Doctor 
of Law is ſuperior to a Serjeant, for the very name 
of a Doctor is magiſterial, but that of a Serjeant is 
only miniſterial. To theſe Serjeants, as men beſt 
learned and experienced in the law and practice of the 


Courts, one Court is ſevered to plead in, by themſelves, 


which is that of the Common Pleas, where the Common 
Law of England is molt ſtricly obſerved; yet they are 
| | NO! 
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SER JEAN T. 


got ſo limited as to be reſtrained from pleading in any 
other Court, where the Judges call them brothers, and 
hear thera with great reſpect; and of which one or more 
are ſtyled the King's Serjeants, being commonly choſen 
out of the reſt, in reſpect of their great learning, to plead 
for the King in all his canſes, eſpecially upon indict- 
ments for treaſon, &c. In other kingdoms the King's 
Serjeant is called Advocatus Regis: and here in Exg- 
land, in the time of King Edward the Sixth, Serjeant 


- Benloe wrote himfelf Alus ſerviens ad legem, there being 


for ſome time none but himſelf; and in Jre/and at this 
day there is only a King's Serjeant. Serjeants at Law 
are made by the King's writ, directed unto ſuch as are 
called, commanding them to take upon them that de- 
gree by a certain day; and by the writ or patent of 
creation it appears, that the honour of Serjeant at Law 


is a ſtate and dignity of great reſpe&: In confering 


theſe degrees, much ceremony was anciently uſed; and 
the Serjeants now make preſents to the Judges, c. of 


gold rings to a conſiderable value, &c. Forteſcue, c. 50 : 


Cro. 1: Dyer 72: 2 Inft. 213, 214. As to their privi- 
l of being impleaded in C. B. 2 ſee Privilege. 

In old times, it was neceſſary that Serjeants thould 
have been Barriſters for ſixteen years previouſly to their 
being called to be Serjeants, but it ſeems that no preciſe 
time is now neceſſary to qualify them. Serjeancs at Law 
are bound by a folemn oath to do their duty to their 
clients, 2 Inf. 214. And by cuſtom, the Judges of the 
Courts of Weftminſter are always admitted into this ve- 
nerable order before they are advanced to the Bench; 
the original of which was probably to qualify the , Ba- 
rons of the Exchequer to become Juſtices of Aſſiſe ac- 


_ cording to the exigence of the ſtatute, 14 E. 3. c. 16: 


3 Comm. 27 : and ſee titles Barraſter; Precedence. 

 SERJEANTS AT Ax us. Their office is to attend the 
perſon of the King; to arreſt perſons of condition offend- 
ing, and give attendance on the Lord High Steward of 
England, ſitting in judgment on any traitor, Sc. There 
may not be above thirty Serjeants at Arms in the realm, 
who ſhall not oppreſs the people, on pain to lole their 


. offices, and be fined. Stat. 13 R. 2. fl. 1. c. 6. Two of 


theſe, by tne King's allowance, do attend on the two 
Houſes of Parliament; the office of him in the Houſe 
of Commons is, the keeping of the doors, and the exe- 
cution of ſuch commands touching the apprehenſion and 
taking into cuſtody of any cfFender, as that Houſe ſhall 
enjoin him. Another of them attends on the Lord 
Chancellor in the Chancery ; and one on the Lord Trea- 
ſurer of England. Alſo one upon the Lord Mayor of 
London on extraordinary ſolemnities, S. They are in 
the old books called /7rgatories, becauſe they carried 
iiver rods gilt with gold, as they now do maces, before 
the King, Crompt. Jur. g: Flea, lib. 2. c. 38. 
SERJEANTS, OF A MORE INFERIOR KIND, Are 
Serjeants of the Mace, whereof there is a great band in 
the city of London, and other corporate towns, that at- 
tend the Mayor, or other head officer, chiefly for matters 
of juſtice, c. Kirch. 143, Formerly all the Juftices in 
Eyre had certain oflicers attending them calied Serjeants, 
who were in the nature of tip-ſtaves. See flat. 1/2. 1. 
3 E. 1. c. 30. And the word Serjeant is uſed in Britton 
tor an officer belonging to the county; which is the ſame 
with what Braden calls Serjeant of the Hundred, being 
no more than bailiff of the hundred. Bred, lib. 5. 


SERIE ANT V. 


c. 4. And we read of Serjeants of Manors, cf the 
Peace, Sc. 

SERJEANTSOF THE HovsEt HOLD, Officers who ex- 
ecute ſeveral ſunctions within the King's Houtenold, men- 
tioned in the ſtarute 33 Een. 8. c. 12. 

SERJEANTY, /erjeantia.] A ſervice that cannot be 
due from a tenant to any Lord but to the Ning only 3 
and this is either Grand Serjeanty, or Petit; the firſt is a 
tenure whereby one holds his lands of the King by ſuch 
ſervices as he ought to do in perſon to the King at his 
coronation ; and may alſo concern matters military, or 
ſervices of honour in peace, as to be the King's butler, 
carver, &c, Petit Serjeanty, is where a man holds lands 
of the King, to furniſh him yearly with ſome ſmall 
thing towards his wars; and in effect payable as rent. 
Though all tenures are turned into focage by fat. 12 
Car. 2. c. 24, yet the honorary ſervices of Grand Ser- 
Jeanty ſtill remain, being therein excepted. Lit. § 153» 
159: 1/z/. 105, 108. 

Knight-Service proper, (ſee title Teures III. 2;) con- 
ſited in attending the kivg in his wars. There were 
allo ſome other ſpecies of Knight-ſervice, ſo called, 
though improperly, becauſe the ſervice or render was of 
a free and honourable nature, and equally uncertain as 
to the time of rendering as that of Knight-ſervice pro- 
per; and becauſe they were attended with ſimilar fruits 
and conſequences. Such was the tenure by Grand Ser- 
Jeanty, per magnum ſervitium; whereby the tenant was 
bound, inſtead of ſerving the King gencraliy in his wars, 
to do ſome ſpecial honorary ſervice to the King in per- 
ſon ; as to carry his banner, his ſword, or the like; or 
to be his butler, champion, cr other officer, at his coro- 
nation. Litt. $ 153. It was in moſt other reſpects like 
Knight - ſervice, only he was not bound to pay aid or eſ- 
cuage; and when tenant by Knight-ſervice paid 51. for 
a relief on every KniSht's fee, tenant by Grand Ser- 
jeanty, paid one year's value of his land were it much or 
little. Litt. F154, 188: 2 Ii. 233. Tenure by cornage, 
which was to wind a horn, when the Scots or other ene- 
mies entered the land, in order to warn the King's Sub- 
jets, was (like other ſervices of tlie ſame nature) a tpe- 
cies of Grand Serjeanty. Lit. F 156. See 2 Comme 
c. 5. 

Generally the ſervice of Grand Serjeanty was of ſuch 
a kind as neceſſirily to be within the realm: but ſome 
ſervices witch amount to Grand Serjeanty might be due 
out of the realm as well as within; and both Littleton and 
Coze give inftances of ſuch reſetvatiens. See 1 1nff, 
105, 6. to 108, 5.; and the notes there. 

Petit Serjeanty, bears a great reſemblance to Grand Ser- 
J arty; tor as that is a perſonal ſervice, ſo this is a rent 
or render, both tending to ſome purpoie relative to the 


King's perſon. Petit Serjeanty, as defined by Littleton, 


contuts in holding lands of the King, by the ſervice of 
rendering to him annually ſome {mall implement of war 
as a bow, a ſword, a lance, an arrow, or the like. Liz. 
Figg. This, he ſays, (§ 160,) is but Grape in effect, 
for it is no perſonal ſervice but a certain rent; and it 
may be added, (ſays Blac/tore,) it is clearly no predial 
ſervice, or iervice of the plough, but in all reſpefs 
liberum ct commune fecagium z only, being held of the Ring, 
it is by way of cmineace digniſied with the title of pare 
vum ſervitium regis, or Petit Serjeanty. And gu 
Carta reſprcted it in this light, when, by c. 27, t en- 

acted 
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ated that no wardſhip of the lands or body ſhould be 
claimed by the King, in virtue of a tenure by Petit Ser- 
jeanty. 2 Comm, c. 6. p. 81, 82. | 

See further, titles Tenures ; Socage. 

SERMONIUM, Was an interlude or hiſtorical play, 
ated by the inferior orders of the clergy, aſſiſted by 
youths, in the body of the church, ſuitable to the ſo- 
lemnity of ſome high proceſſion day; and before the 
improvements of the ſtage, theſe ruder ſorts of perform- 
ances were even a part of the unreformed religion. 
Collect. Matt. Hutton, Ex. Reg. Eccl. Lincoln, MS. 

SERPLES, A mantle or upper coat ; from the Lat. 
Superpellicium. Blount. 

SERVAGE. Mentioned in ſtat. 1 Rich. 2. c. 6.] 
That is, when each tenant, beſides payment of a cer- 
tain rent, finds one or more workmen for his lord's ſer- 
vice. See Service. King John brought the Crown of 


England in Servage to the See of Rome. 2 Int. 174. 


SERVANTS, 


Per5oNs employed by men of trades and profeſſions, 
under them, to aſſiſt them in their particular callings ; 
or ſuch perſons as others retain to perform the work and 
buſineſs of their families, which comprehends both men 


and women: And Servants are menial, or not ſo; ne- 


mal, being domeſticks living within the walls of the 
houſe. Weoed's Inft. 51. | 

The firſt fort of Servants acknowledged by the laws 
of England, (to which Slaves are unknown; ſee that title;) 
are menial Servants ; ſo called from their being intra me- 
nia or Demeſticks. —The contract between them and their 
maſters ariſes upon the hiring ; if the hiring be general, 
without any particular time limited, the Law conſtrues it 
to be a hiring tor a year; upon a principle of natural 


equity, that the Servant ſhall feyve, and the maſter main- 


tain him, throughout all the revolutions of the reſpective 
ſeaſons; as well when there is work to be done, as when 
there is not: But the contract may be made for any 
longer or ſhorter period. 1 Comm. 425: See Poor IV. 8, 

All fingle men between twelve years old and fixty, 
and married ones under thirty years of age, and all fingle 
women between twelve and forty, not having any vilible 
livelihood, are compellable, by two Juſtices, to go out 
to ſervice in huſbandry, or certain ſpecific trades, for the 
promotion of honeſt induſtry: And no maſter can put 
away his Servant, or Servant leave his maſter, after be- 
ing fo retained, either before or at the end of his term, 
wichout a quarter's warning, unleſs upon reaſonable caule, 
to be allowed by a Juſtice of the peace: But they may 
part by conſent, or make a ſpecial bargain. See the ar. 
5 Elix. c. 4; from which the following are extracts. 


Every perſon under the age of thirty years, that has 


been brought up in handicraft trades, and hath not lands 
of inheritance, or for life, of the yearly value of forty 
ſhillings, or is not worth ten pounds in goods, and fo al- 
lowed by two Juſtices of peace; and not being retained 
with any perſon in huſbandry, or in the ſaid arts, not 


being lawfully hired as a Servant with any nobleman or 


gentleman, or having any farm or other holding where- 
upon he may employ his labour ; ſhall, upon requeſt 
made by any perſon uſing the myitery wherein ſuch 
perſon hath been exerciſed, be obliged to ſerve him as a 
Servant therein, on pain ofg,mpriſoament, 


SERVANTS. 


By the ſame ſtatute, perſons are compellable to-ſery, 
in huſbandry, by the year, with any perion that keepeth 
or uſeth huſbandry, and who will require any proper per. 
ſon to ſerve; and the Juſtices of peace have authority 
herein, and to aſſeſs the wages of ſuch Servants iu huf. 
bandry, order payment, c. Alſo two Juſtices, ard 
Mayors or head officers of any city or town, may ap. 
point any poor woman of the age of twelve years, and 
under forty, unmarried, to go to ſervice by the year, 
Sc. for ſuch wages and in ſuch manner as they thin; 
fit; and if any ſuch women ſhall refuſe to go abroad 2; 
a Servant, then the ſaid Juſtices, &c, may commit ſuch 
woman until ſhe is bound to ſervice, If any maſte; 
ſhall give more wages than aſſeſſed by the Juſtices; gr 
any Servant takes more, or refuſcs to ſerve for the fa. 
tute wages, they are puniſhable ; but a maſter may te. 
ward his Servant as be pleaſes, ſo as it be not by way of 
contract on the retainer : And a maſter cannot Put away 
a Servant, nor a Servant depart before the end of his 
term, without ſome reaſonable cauſe, to be allowed by 
one Juſtice ; nor after the end of the term, without x 
quarter's warning given before witneſſes; if a mafer 
diſcharges a Servant otherwiſe, he is liable to a penalty 
of forty ſhillings : And where Servants quit their fervice, 
teſtimonials are to be given by two conſtables and two 
houſeholders, Sc. declaring their lawful departure; and 
a Servant not producing ſuch a teſtimonial to the con- 
ſtable where he deſigns to dwell, is to be impriſoned till 
he gets one; and in default thereof, be whipped as a 
vagabond ; maſters retaining them without ſuch a teſti. 
monial, ſhall forfeit five pounds. Sat. 5 Elix. c. 4. 
And ſee title Labourers. 


It is not ſettled whether Juſtices of peace have juriſ- 
diction over any Servants, except thoſe who are employed 
in huſbandry. The title of the ſtatute is An Act con- 
taining divers Orders for Artificers, Labourers, Servants 
of Huſbandry, and Apprentices.” But as ſome of the 
clauſes in the Act ſpeak expreſsly of Servants of hut. 
bandry, and others of Servants generally, it is reaſon- 
able to conclude, that the Legiſlature meant to extend the 
Juriſdiction to all Servants, where they did not expreſsly 
confine it to Servants of huſbandry : And as this 1s ſup- 
ported by the practice of the Juſtices, and by general 
convenience, it ſeems certain that the Courts of . 
minſter-Hall would determine in favour of the ge— 
neral juriſdiction, if a caſe were brought to them, 
Cald. 14. | 35 

Servants of another ſort are called Apprentices, as to 
whom, ſee this Dictionary under that title. 


A third ſpecies of Servants are Labourers, who are 
only hired by the day or the week, and do not live in'ra 
mania as part of the family; concerning whom the ſta- 
tutes have made many very good regulations, 1. Direct- 
ing that all perſons who have no viſible eitects may be 
compelled to work: 2. Defining how long they mult 
continue at work in ſummer and in winter: 3. Puniſh- 
ing ſach as leave or deſert their work: 4. Empowering 
the Juſtices at Scfſions, or the Sheriff of the county, to 


\ ſettle their wages: and 5. Infliting penalties on ſuch as 
either give, or exact, more wages than are ſo ſettled, 
1 Comm. c. 14. See title Labourers. 


There is yet a fourth ſpecies of Scrvants, if they may 


be ſo called, being rather in a ſuperior, a miniſterial, 
capacity; 
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SERVANTS, 


capacity; ſuch as Stexvards, Factors, and Baili gs; whom 
however the Law conſiders as Servants þro 72mpore, with 
regard to ſuch of their acts as affect their maſter's or 
employer's property. This leads to the conſide ration of e 
manner in æubich this relation, of ſervice, affjeets either the 


| 
| 
| 
| 


maſter or Servant, And, firit, by hiring and lervice for | 
a year, or apprenticeſhip under indentures, a perſon | 


ains 
269 days. See title Poor IV.—In the next place perſons, 


a ſettlement in that pariſh wherein he latt ſerved 


ſerviog ſeven years as apprentices to any trade, have, 


by fat. 5 Eliz. c. 4. § 31, an excluſive right to exerciſe 


that trade in any part of Englaud. This Law, with re- 
gard to the exciufive part of it, has by turns been looked 


upon as a hard Law, or as a beneficial one, according 


to the prevailing humour of the times; which has oc- | 


caſioned a great variety of reſolutions in the Courts of 
Law concerning it; and attempts have been frequently 
made for its repeal, though hitherto without ſucceſs, 
At Common Law every man might uſe. what trade he 
pleaſed ; but this ſtatute reſtrains that liberty to ſuch as 
have ſerved as apprentices : the adverſaries to which 
proviſion ſay, tha: all reſtriftions (which tend to 1ntro- 
duce monopohes) are pernicious to trade; the advocates 
for it allege, that unſk:Ifulne!s in trades is equally detri- 
mental to the public, as monopolies, This reafon in- 


deed only extends to {uch trades, in the exerciſe whereof | 
{kill is required: but another of tueir arguments goes | 


much farther ; viz. that apprenticeſhips are uleful to 
the Commonwealth, by employing of youth, and learn- 
ing them to be early induſtrious ; but that no one would 


be induced to undergo a ſeven years? ſervitude, it others, 


though equally ſkilful, were allowed the ſame advantages 
without having undergone the ſame diſcipline: and in 
this there ſeems to be much reaſon. However, the re- 
ſolutions of the Courts have in general rather confined 
than extended the reſtriction. No trades are held to be 
within the ſtatute, but ſuch as were in being at the mak- 
ing of it: For, trading in a country village, apprentice- 
ſlips are not requiſite : And following the trade ſeven 
years without any effectual proſecution (either as a 
maſter or a Servant) is ſutticient, without an actual ap- 
prenticethip. 1 Comm. 428. See title Apprentice III. 

A maſter may by Law correct his apprentice for ne- 
gligence or other miſbehaviour, ſo it be done with mode- 
ration: Though if tue maſter or maſter's wife beats any 
other Servant of fall age, it is good cauſe of departure; 
or at le aſt of complaint to a Magiſtrate, in order to be 
diſcharged, But if any Servant, workman, or labourer 
aſſaults his maſter or dame, he ſhall ſuffer one year's 


impriſonment, and other open corporal puniſhment, not 


exten ding tu life or limb. Stat. 5 Elix. c. 4. 

by ſervice, all Servants and labourers, except appren- 
tices, become entitled to wages: According to their 
agre ment, if menial Servants; or, according to the 
appointment of the Sheriff or Seflions, if labourers or 
Servants in hu{bandry : for the ſtatutes for regulation of 
wages, in ſtrictneſs, ſeem to extend to ſuch Servants 
only; and the reaſon given is, that it is impoſſible for 
any Magiſtrate to be a Judge of the employment of me- 
mal Servants, or of courſe to aſſeſs their wages. But it 
is the practice of Juſtices in diſputed caſes to aſſeſs the 
wages of al! Servants; a practice which probably may be 
ſupported under fat. 20 Ges. 2. c. 19. See 1 Comm, 
4:2, u. and ante, . 

Þ 


| 


Next as 10 frauds or robberies committed By Servants on 
their maſters. 

Where a Servant damages goods of his maſter, actios 
lies agaiaſt him; and being employed to ſell goods in 
his matter's ſhop, if the Servant carries away and con- 
verts them to his own uſe, action of treſpaſs may be 
brought by the maſt-r againit the Servant; for the 
Servant cannot meddle with them in any other manner 
than to fell them. 5 Rep. 14: 1 Leon. 88: Moor 244: 
But if a Servant be robbed, without his default, Sc. he 
ſhall be excuſed, and allowed it in his account. 1 1. g. 

Servants being of the age of 18, and not apprentices, 
going or making away with, embezzling or purloining 
any of their maſter's goods, to the value of 40s. are 
guilty of felony, by the ſtatute 21 Hen. 8. c. 7. 

By the „at. 27 H. 8. c. 17, Clergy was taken away in 
this caſe, if the indictment were laid ſpecially upon the 
fat. 21 U. 8. c. ;; and purſuant to the ſame, and by the 
fiat. 28 H. 8. c. 2, this fat. of 21 H. 8. c. 7, was made 
perpet:ual; but by the /at. 1 E. 6. c. 12, theſe acts were 
both repealed: But again, by the Hat. 5 Ez. c. 10, 
this Hat. 21 H. 8. c. 7, was re. enacted ard revived ; 
but it did not revive the Hat. 27 H. 8. c. 7, for taking 
away clergy. The ſtatute 12 Ann. f. 1. c. 7, however, 
takes away the benefit of clergy from perſons ſtealing in a 
dwelling -.:ouſe or out-houſe to the value of 40s. unleſs 
commi':ed againſt their maſters by apprentices under 
the age of 15. See title Larceny II. 1. and 1 Hawk, 
F. C. r. 33: $ 8: | 

The ſtatute 21 H 8, c. 7, extends only to ſuch as 
were Servants to the owner of the goods, both at the 
time they vere delivered, and alſo at the time when 
they were ſtolen. 1 Hawk. P. C. c. 33. $ 12. 

Taerefore a receiver, who having received his maſ- 
ter's rents, runs away with them, or a Servant, who 
being intruſted to ſell goods, or receive money due on a 
bond, ſells the goods, 27 and departs with the money, 
is not within the ſtatute. A Servant who receives his 
malter's goods from another Servant to keep for the 
maſter, is as much guilty as if he had received them 
from the maſter's own hands; becauſe ſach delivery is 
looked upon as a delivery by the maſter. Dyer 5. p. 2,3: 
3 1u/t. 105: 1 Hawk. P. C. c. 33. 13- 

By the Common Law it was not larceny in any Ser- 
vant to run away with the goods committed him to 
keep, bu: only a breach of civil truſt. 4 Comm. c. 17. 
5. 230. But if the Servant had not the poſſeſſion, but 
only the care and overſight of the goods, as the butler 
of the plate, the ſhepherd of the ſh-ep, and the like, the 
embezzling of them was felony, even at the Common 
Law. 1 Hal. P. C. 506. And it ſeems, that now the 
Judges, in every cale, determine that the property of the 
matter, delivered by him into the cuſtody of the Servant, 
ſtill remains iu the poſſeſſion of the matter ; and if it is 
embezzled by the Servant, or converted to his uſe, he 
is guilty of felony. And when Servants are convided 


of robbing their maſters, as the ſecurity of families ſo 


much depends on their hunefty, and as the violation of 
the confidence repoſed ia them is à high aggravation of 
the crime, they are always puniſhed with the utmoſt ri- 
gour, which the Law admits. 4 Comm. c. 17. p. 230, ts 

By fat. 33 H. 6. c. 1, the Servants of per/ans deceaſed, 
accuſed of embezzling their maſter's goods, may by 
writ out of Chancery, (iſſued by the advice of the Chief 
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Jaſtices and Chief Baron, or any two of them,) and 
proclamation made thereupon, be ſummoned to appear 
perſonally in the Court of K. B. to anſwer their maſter's 
exæcutors in any civil ſuit for ſuch goods, and ſhall on 
default of appearance be attainted of felony. 4 Comm. 230. 

Laſtly, we come to conſider how Strangers may be af- 
ſeated by this relation of maſter and Servant: Or, how a 
maſter may behave towards others on behalf of his Ser. 
vant; and what a Servant may do on behalf of his 
maſter. | 

And, firſt, the maſter may maintain, that is, abet and 
aſliſt, his Servant in any action at Law againſt a ſtranger: 
whereas, in general, it is an offence againſt public juſ- 
tice to encourage ſuits and animoſities, by helping to 
bear the expence of them, and is called in Law mainte- 
nance. 2 Roll, Abr. 115. A maſter may alſo bring an 


action againſt any man for beating, confining, or dif- 


abling his Servant: but in ſach caſe he muſt aſſign, as a 
ſpecial reaſon for ſo doing, his own damage by the loſs 
of his ſervice; and this loſs muſt be proved upon the 
trial. 9 Rep. 113. 

This is an action on the caſe, generally called a per 
quod ſervitium amiſit ; and the Servant may alſo main- 
tain his action of battery or impriſonment againſt the 
aggreſſor. See 1 Comm. 429: 3 Comm. 142. 

This action by a maſter for aſſault, &c. on his Ser- 
vant, has been contrived, by a ſpecies of fiction, to be 
extended to a parent, to enable him to recover a pecu- 
niary compenſation, under ſome circumſtances, for the 
ſeduction of his daughter. See 3 Comm. 142, 7. 

A maſter likewiſe may juſtify an aſſault in defence of 
his Servant, and a Servant in defence of his maſter : 


the maſter, becauſe he has an intereſt in his Servant, not 


to be deprived of his ſervice ; the Servant, becauſe it is 
part of his duty, for which he receives his wages, to 
ſtand by and defend his maſter. 2 Rol. Abr. 546. 

Alſo if any perſon do hire or retain my Servant, being 


in my ſervice, for which the Servant departeth from me 


and goeth to ſerve the other, I may have an action for 
damages againſt both the new maſter and the Servant, 
or either of them : But if the new maſter did not know 
that he is my Servant, no action lies; unleſs he after- 
wards refuſe to reſtore him upon information and de- 
mand. F. N. B. 167, 168: Winch. 51. 

In caſe an action is brought for enticing away, or re- 
taining or employing a Servant, it is adviſable to give 
notice to the intended defendant, that the party is der- 
vant to the plaintiff, and to demand him; and proving 
ſuch notice and a ſabſequent employment during the 
time ſor which the plaintiff hired, retained, took, and 
engaged the Servant, will entitle the plaintiff to a ver- 
diet. To this proof muſt be added proof of the contract 
between the plaintiff and the Servant, and chat the time 
was not expired. But if a man do retain another's Ser- 
vaat, not knowing that he was in the ſervice of the other, 
he hall not be puniſhed for ſo doing, if he do not re- 
tain him after notice of his firſt ſervice : And if a perſon 
do retain one to ſerve him forty days, and another doth 
afterwards retain him to ſerve for a year, the firlt cove- 
nant is avoided, becauſe the retainer was not according 
to the ſtatute, New Nat. Br. 374, 375. 

But there are many caſes, where Servants may be re- 
tained for a longer or ſhorter term than a year, not with- 
in the above ſtatute, in which caſes, enticing away or re- 
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taining after notice of ſuch Servants, will ſubjeQ the of. 


fender to an action. Dic. 


The reaſon and foundation upon which all this doc. 


trine is built, ſeem to be the property that every man haz 


in the ſervice of his domeſticks ; acquired by the con- 
tract of hiring, and purchaſed by giving them wages, 
1 Comm, 429. 


As for thoſe things which a ſervant may do on behalf 
of his maſter, they ſeem all to proceed upon this Prin. 
ciple, that the maſter is anſwerable for the act of hi; 
Servant, if done by his command, either expreſsly given 
or implied; nam gui facit per alium, facit per ſe, 4 In}, 
19. Therefore, if che Servant commit a treſpaſs by 
the command or encouragement of his maſter, the ma{. 
ter ſhall be guilty of it; though the Servant is not 
thereby excuſed, for he is only to obey his maſter in mat. 


ters that are honeſt and lawful. If an innkeeper's Ser. 


vants rob his gueſts, the maſter is bound to reſtitution; 
for as there is a confidence repoſed in him, that he il! 
take care to provide honeſt Servants, his negligence is 
a kind of implied conſent to the robbery ; nam gu ner 
prohibet, cum prohibere puſſit, jubet. See title Inns. 80 
likewiſe, if the drawer at a tavern ſells a man bad wine, 
whereby his health is injured, he may bring an aQion 
againſt the maſter ; for although the maſter did not ex. 
preſsly order the Servant to ſell it to that perſon in par. 
ticular, yet his permitting him to draw and fell it at all, 
is impliedly a general command. 1 Comm. 430. 


In the ſame manner, whatever a Servant is permitted 
to do in the uſual courſe of his buſineſs, is equivalent to 
a general command. If I pay money to a banker”; 
Servant, the banker is anſwerable for it: If I pay it to 
a clergy man's or a phyſician's Servant, whoſe ufual buſi. 
neſs it is not to receive money for his maſter, and he em- 
bezzles it, I muſt pay it over again. If a ſteward lets 
a leaſe of a farm without the owner's knowledge, the 
owner muſt ſtand to the bargain ; for this is the ſtew. 
ard*s buſineſs. A wife, a friend, a relation, that uſe to 
tranſact buſineſs for a man, are gucad hoc his Servants, 
and the principal muſt anſwer ſor their conduct; for 
the Law implies that they act under a general command; 
and without ſuch a doctrine as this, no mutual intercourſe 
between man and man could ſubſiſt with any tolerable 
convenience. If 1 uſually deal with a tradeſman by 
myſelf, or conſtantly pay him ready money, I am not 
an{y.crable for what my Servant takes up upon truſt; 
for here is no implied order to the tradeſman to truſt wy 
Servant; But if I uſually ſend him upon truſt, or ſome- 
times on truſt and ſometimes with ready money, 1 am 
anſwerable ſor all he takes up; for the tradeſman can» 
not poſſibly diſtinguiſh when he comes by my order, and 
when upon his own authority. 1 Comm. 430. | 

If a man has a Servant known to be ſuch, and he ſerd 
him to fairs and markets to buy or ſell, his mater ſhal! 
be charged, if the thing come to his uſe; thourh if the 
Servant mates a contract in his maſter's name, the con- 
tract will not be binding unleſs it were by the walter's 
command or aſſent; ard where a Servant borrows mo— 
ney in his maſter's name, witnout order, that does no! 
bind the maſter. Doct. & Stud. dial. 2. c. 42. A Ser- 
vant buys things in his own name, the maſter ſhall nat 
be charged, except the things bought come to his vle, 

and he have notice of ut. Ach, 371, 
| A maller 
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A maſter uſed to give his Servant money every Satur- 
day, to defray the charges of the foregoing week, and 
the Servant kept the money; per Holt, Ch. J. the mal- 
ter is here chargeable; for the matter at his peril ought 
to take care what Servant he employs; and it is more 
reaſonable that he ſhovld ſuffer for the cheats of his Ser- 
vants, than ftrangers and tradeſmen who do not employ 
them. 3 Salt. 234. Where a Servant uſually buys goods 
for his matter upon tick, and takes up things in his maſ- 
ter's name, but for his own uſe; the maſter is liable; but 
it is not ſo where the maſter uſually gives him ready mo- 


ney. If the maſter gives the Servant money to buy 


goods for him, and he converts the money to his own 
aſe, and buys the goods upon tick, yet the maſter is an- 
{werable, if the goods come to his uſe ; otherwiſe he 1s 
not, Alſo a note under the hand of an apprentice ſhall 
bind his maſter, where he is allowed to deliver out notes, 
though the money is never applied to the maſter's uſe ; 
but if he be not allowed or accuſtomed to deliver out 
rotes, his note ſhall not bind the maſter, if the money be 
not applied to the uſe of the maſter. 3 Salt. 234, 235. 

The act of a Servant ſhall not bind the maſter, unleſs 
he acts by authority of his maſter ; and therefore if a 
maſter ſends his Servant to receive money, and the Ser- 
vant inſtead of money takes a bill, and the maſter as ſoon 
as told thereof diſagrees, he is not bound by this pay- 
ment: But acquieſcence, or any ſmall matter, will be 
proof of his maſter's conſent, and that will make the act 
of the Servant the act of his maſter. 2 Salt. 442. For 
what is within the compaſs of a Servant's buſineſs, the 
maſter ſhall be generally chargeable ; and alſo have 
advantage of the ſame againit others, A' Max. An 
4/amp/t of the Servant, by order and appointment of the 
maſter, ſhall bind his maſter ; and a promiſe to my Ser- 
vant is good to me, If my ba iliff buy cattle to ſtock my 
ground, I ſhall be chargeable in debt for the money; 
and it he ſell corn for me, I may have action in my own 
name againſt the buyer. Bro. 24: Godb. 360. If one 
ove me money, and | ſend my Servant for it, and he 
pay it to him, this is a good payment and diſcharge, 
though the Servant do not bring the ſame to me ; bur if 
I ſend him not, it is otherwiſe. Do. Stud. 138. 

If a Servant is cozened of his maſter's money, the 
maſter may have action on the caſe ayaialt the perſon 
that cozened him, 9 Rep. 113. 10 Rep. 130. 1 Rell, 
Abr. 98. | 

[fa Servant, laſtly, by his negligence, does any da- 
mage to a ſtranger, the maſter ſhall aviwer for bis ne 
glect; if a ſmith's Servant lames a horſe while he is 
thoetag him, an action hes againſt the. malter, and not 
againſt the Servant. But in theſe caſes the damage muſt 
be done while he is actually employed in the maſter's fer- 
vice, otherwiſe the Servant ſhall anſwer for his own 
milbehaviour. Upon this principle, by the Common 
Law, if a Servant kept his maſter's fire negligently, ſo 
that his neig hbour's houſe was burned down thereby, an 
aftion lay againſt the maſter, becaule this negligence 
happened in his ſervice ; otherwiſe if the Servant, going 


along the ſtreet wich a torch, by negligence ſet fre to a 


houſe ; for there he is not in his malter's Immediate fer- 

vice, and muſt himſelf anſwer tie damage perſonally. 

But now the Common Law 1s, in the former caſe, altered 

by fat. 6 Ann. c. 31, which ordains that no ation ſhall 

be maintained againſt any, in whole houſe or chamber 
vor. Ih, 


any fire ſhall accidentally begin; for their own loſs is 


iuticient puniſhment for their own or their Servant's. 


careleſſneſs. See title He. But if ſuch fire happens 
through negligence of any Servant, (whoſe loſs is com- 
monly very iitile,) ſuch Servant mall forfeit 1007. to be 
diſtributed among the ſufferers; and, in default of pay- 
ment, ſhall be committed to ſome workhoule, and there 
kept to hard labour for eighteen months. See far, 
14 Geo. 3. c. 78; and chis Dictionary, title Fire, A 
matter is alſo chargeable, if any of his family layeth 
or calleth any thing out of his houſe into the ftreet or 


common highway, to the damage of any individual. 


or the common nuſance of his Majeſty's liege people; 
for the maſter hath the fuperintendance and charge of 
all his houſehold, 4 Comm. 431. See title Nyſance. 

A maſter is anfwerable for the actions and treſpaſſes 
of his Servant in many caſes; but not for treſpaſs of 
battery, Zc. nor in criminal caſes, unleſs done by his 
command. N' Max. 99. And if the maſter order his 
Servant to diflrain another man's cattle, and after he 
hath diſtrained he kills or abuſcs the diſtreſs, the maller 
ſhall not anſwer it. & 111, 

A matter ſends his Servant with deceitful wares to 
market, and orders bim to ſell them, but ſays not to 
whom; if he ſells them, no action will lie againſt the 
malter: Though if he had bid the Servant ſell them to 
ſuch a man in particular, and he had done fo, the maſ- 
ter would be chargeable in an action on the caſe. 11 
Ed. 4: Kitch. 185. Where acarrier's Servant loſes things 
delivered to him, the maſter muſt anſwer it, and action 
lies againſt him; and if goods be undertaken to be car- 
ried ſafely for hire, but by neglizence are ſpoiled, it has 
been held, that whoſoever employs another, is anſwer- 
able for him, and undertakes for his care to all that 
make uſe of him. 2 Sali. 440. See title Carrier. If a 
ſurgeon undertakes the cure of a perſon, ard, by ſending 
medicines by his Servant, the wound is hurt and made 
worſe, the patient ſhall have action againſt the maſter, 
and not againſt the Servant. 18 Hen. 8. 

In all the caſes here put, the maſter may be frequently 
a loſer by the truſt repoted in his Servant, but never can be 
a gainer; he may frequently be anſwerable for his Servant's 
miſbehaviour, but never can ſhelter himſelf from puniſh- 
ment, by laving the blame on his agent. The reafon 
of this is ill ugiform and the ſame ; that the wrong 
done by ti e Servant is locked upon in law as the wrong 
of the maſter himſelf ; and it is a ſtanding maxim, that 
no man ſhall be allowed to make any advantage of his 
own wrong. 1 Coum. 432. 4. 

The Law which obliges maſters to anſwer for the 
negligence and miſcondoct of their Servants, though 
oftentimes apparently ſevere on an innccent perſon, is 
founded upon principles of public policy; in order to in- 
duce m-lters to be careful in the choice of their Ser- 
vants, upon whom both their own ſecurity and that of 
others fo greatly depends. And to prevent maſters 
f:om being impoſed upon in the characters of their Ser- 
Vants, it is enacted by .at. 32 Geo. 3. c 55, that if any 
perion thall give a falſe character of a Servant, or a 
tulle account of his former ſervice ; or if any Serrant 
ſha'l give ſuch ſalſe account, or ſhall bring a falſe cha- 
racter, or ſhall alter a certificate of a character, he ſhall, 
upon conviction befere a Juttice of the peace, forfeit 
207, With 1Cs, colts, The informer is a competent wit- 

4Q neſs; 
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neſs ; but if any Servant will inform againſt an accom- 


Plice, he ſhall be acquitted. 


An action was tried at the Sittings after Trin. T. 1792, 


at Guildhall, againſt a perſon who had knowingly given 


a falſe character of a man to the plaintiff, who was there- 


by induced to take him into his ſervice. But this Ser- 
vant ſoon afterwards robbed his mafter of property to a 
great amount, for which he was executed. And the 
plaintiff recovered damages againſt the defendant, to the 
extent of his loſs. This was an action of great import- 
ance to the public, and there can be no doubt but it was 


founded in {tri& principles of law and juſtice. 1 Comm. 


432, in Ne 4 
See flat. 15 Geo. 2. c. 13. F 12, as to breach of truſt by 
Officers and Servants employed by the Bark of England : 


And ats. 5 Geo. 3. c. 25. $17 : 7 Geo. 3. c. 50, by Of- 


ficers of the Peft Office; which are made felony without 
clergy. See alſo title Manyfa&ures; and in particular, 
as to the whole of the ſubject, Burn's Zutice, title Ser- 
wants, at length. 

SERVI, Bondmen, or ſervile tenants. Our Northern 
Servi had always a much eaſier condition than the Roman 


© ſlaves. Serwis non in noſtrum morem deſcriptis per fami- 


liam greg” ee utuntur. Suam quiſque ſedem, ſuos penatis 
regit. Frumenti modum dominus, aut pecoris, aut weftis, 
colono, injungit, & ſervus hattenus paret.—T acitus de Mo- 
ribus Germanorum. Which plainly deſcribes the condi- 
tion of our Saxon and Norman ſervants, natiyes, and vil- 
lains, whoſe ſervitude did more reſpe& their tenure, than 
their perſons. No author has fixed the diſtinction be- 
tween Servus and Villanus; though undoubtedly their ſer- 
vile ſtate was different, for they are all along in the 
Deme/day-Book diſtinguiſhed from each other. So in 
Burcefter there were———2uinque Servi, & wiginti oo 
Villani, &c. It is ſuppoſed the Servi were thoſe, whom 
our Lawyers have ſince called pure villains, and willarns in 
groſs, who, without any determined tenure of land, were 


at the arbitrary pleaſure of the Lord appointed to ſuch 


ſervile works, and received their wages or maintenance 
at difcretion of the Lord. The other were of a ſuperior 
degree, and were called villar;, becauſe they were ville 
E plebe adſcripti, i, e. held ſome cottage and lands, 
for which they were burdened with ſuch ſtated ſervile 
offices, and were conveyed as appurtenant to the manor 


or eſtate to which they belonged. See Kennett's Glaſary. 


The name and quality of their bondage do often 
occur in Domeſday regiſter : And their condition, no 
doubt, was worſe than that of the bordarit or Cotſeri, 
who performed likewiſe ſome ſervile offices ſor their 
Lord, and yet as to their perſons and goods were not ob- 
noxious to ſervitude, as the proper Servi were. '[heſe 


were of four ſorts: '1. Such as fold themſelves for a | 


livelihood . 2. Debtors that were to be ſold, for being 
incapable to pay their debts, 3. Captives in war, re- 
tained and employed as perfect flaves. 4. Nativi, ſuch 
as were born ſervants, and by ſuch deſcent belonged to the 
ſole property of the Lord.— All thete had their perſons, 
their childreo, and their goods, at the diſpoſal of their 


Lord, incapable of making any wills, or giving away 


any thing. Coxvell, There are allo ſaid to be /i reflimen- 


tales, thoſe which we now call covenant ſervants. Leg. 
Acbelſt. c. 34. See titles Villain; Slaves. 

SERVICE, Servitium.] That duty which the tenant, 
by reaſon of his fee or eſtate, oweth unto the Lord, 
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Our ancient law books make many diviſions of it; a 
into perſonal and real; free and bale; continual or an. 
nual ; caſual and accidental ; intrinſic and extrinſic, Ge. 
Brat. lib. 2: Brit. c. 66: 4 Co. Rep. g. 

_ Perſonal Service, is where ſomething is to be done by 
the perſon of the tenant, as homage and fealty; and real, 
was ſubject to wards and marriages, when in uſe, 

Annual and certain Service is Rent, Suit of Court to 
the Lord, &c. 

Accidental Services, are heriots, reliefs, and the like : 
And ſome Services are only for the Lord's benefit; and 


ſome pro bono publico. Co. Copybold 22: Co. Litt. 222. 


22 E. 4.3. 

Alſo Services are ſaid to be entire; of chattels valu- 
able, ſuch as an ox, or things pleaſureable, as a hawk, 
Sc. And ſo are thoſe perſonal, and conſiſting of manual 
work, or to exerciſe ſome office, &c. 

The ſtatute of Magna Charta ordains, that no free. 
man (hall ſell ſo much of his lands, but that of the re- 
ſidue the lord may have his Services. 9 Hen. 3. c. 32. 
In feoffments to a man and his heirs, the feoffee ſhall 
hold the land of the Lord by the ſame Services, as the 
feoffor, Sc. Stat. 18 Ed. 1. And where Services are en- 
tire, and cannot be divided ; upon the alienation of Pare 
cel of the lands by the tenant, the Services ſhall be mul. 
tiplied, and every alienee render the whole Service; 
though by the purchaſe of parcel by the Lord, the 
whole is extinct, except in caſe of fealty and heriot cuſ- 
tom. 6 Rep. 1: Wood's Inft. 133. See further, title 


Tenures. 


SERVICE AND SACRAMENTS. The bleſſed Sacra- 
ment to be adminiſtered in both kinds, „at. 1 Ed. 6. c. 1, 
For the uniformity of the Service and Adminiſtration of 
Sacraments, fats. 2 C 3 Ed. 6. c. 1: 5 & 6 Ea. 6. 
c. 1: I Eli. c. 1: 8 Eli. c. 1: 13 & 14 Car. 2. c. 4. 
— The penalty of diſturbing a preacher or prieſt ſaying 
Divine Service, or pulling down an altar, &c. fat, 
1 Mar. ft. 2. c. 3.—The penalty of not repairing to 
church on Sundays and holidays, Hat. 1 Eliz. c. 2. See 
title Sunday,—The Bible and Divine Service ſhall be 
tranſlated into the Ye/ch tongue, fat. 5 Eliz. c. 28.— 
All ecclefiaſtical perſons ſhall read and ſubſcribe to the 
Book of Common Prayer, Sc. fats. 13 & 14 Car. 2. 
c. 4: 15 Car. 2. c. 6. See title Parſon. —All perſons in 
office to take the Sacrament, and the declaration againſt 
tranſubſtantiation, Vat. 25 Car. 2. c. 2. See titles Men- 
conformiſts 3; Oaths; Papiſts. Allowance of impediments 
for not reading; the Service, extended to the certificate of 
ſubſcription. Reading the articles to indemnify againſt 
neglect in point of time, „at. 23 Geo. 2. c. 28. Sce tur- 
ther, title Religion; and the references there. 

SERVICE SECULAR, Wordly Service, contraſted to 
Spiritual and Eccleſiaſtical. Stat. 1 Ed. 4. c. 1. 

SERVIENTIBUS, Certain writs touching Ser- 
vants and their Maſters, violating the ſtatutes made 
againſt their abuſcs; which ſee in Reg. Orig. F. 189, 


190, 191. 


SERVITIUM FEODALE ET PRADIALE, Was 


not a perſonal Service, but only by reaſon of the lands 


which were held in fee. Braden, lib. 2. c. 16. par. 7. Ste 


title Teuure. 
SERVITIUu nn FoRINSECUM, A Service which did 


not belong to the chief Lord, but to the King: It was 
| called 


SERVI 


d forinſeeum and foraneum, becauſe it was done foris, 
2 Fre 2 fit domino capitali: And we find 
ſeveral grants of liberties with the appurtenances, /a/vo 
forenſs ſervitio, &c. Mon. Ang. ii. 48. 

SgRVITIUM INTRINSECUM, That Service which 
was due to the chief Lord alone from his tenants within his 
manor. Bracton, lib. 2: Fleta, lib. 3. 

SzkviriuM LIBERUM, A Service to be done by 
ſeudatory tenants, who were called /iberi homines, and 
diſtinguiſhed from vaſſals, as was their ſervice; for they 
were not bound to any of the baſe ſervices of ploughing 
the Lord's land, Sc. but were to find a man and a horſe, 
or go with the Lord into the army, or to attend his 
Court, Sc. and ſometimes it was called /ervitium liberum 
armorum; as in an old rental of the manor of South 
Malling in Efjex, mentioned by Somner in his treatiſe of 
Gavelkind, p. 56. See title Tenure. 

SERVITIUM REGALE, Royal Service, or the prero- 
gatives that within a royal manor belonged to the Lord 
of it ; which were generally reckoned to be the follow- 
ing, viz. power of judicature in matters of property ; 
and of life and death in felonies and murders; right to 
waifs and eſtrays; minting of money; aſſize of bread 
and beer; and weights and meaſures: All which privi- 
leges, it is ſaid, were annexed to ſome manors by grants 
from the King. Paroch. Antiq. 60. See title Manor, 

SERVI TESTAMENT ALES, Covenant Servants ; 
mentioned in the Laws of King 4the/an, c. 34. See title 
Servants. 

SERVITIHS ACQUIETANDIS, A writ judicial 
for a man diſtrained for ſervices to one, when he owes 
and performs them to another, for the acquittal of ſuch 
ſervices, Reg. Judic. 27, 

SERVITOR, Servulus.] A ſerving man; particularly 
applied to Scholars in the colleges of the Univerſities, 
who are upon the foundation, 

SegvitoRs OF Bir.Ls, Such ſervants or meſſengers 
of the Marſhal of the King's Bench, as were ſent abroad 
with bills or writs to ſummon men to that Court, Szar. 
1 H. 4. c. 23. 

SESSEUR, Seems to ſignify the aſſeſſing or rating 
of wages. Stat. 25 Ed. 3. c. 6. 

SESSION, Se.] Is a Sitting of Juſtices in Court 
upon their commiſſion; as the Seſſions of Oyer and 
Terminer, Oc. 

SEssiox OF PARLIAMENT, Seffio Parliamenti.] 
The Sitting of the Parliament; and the Seſſion of Par. 
liament continues till it be procogued or diſſolved, and 
breaks not off by adjournment. 4 It. 27. See title 
Parliament. 

Sess10n, GaeaT,of Wales. By flat. 34 & 35 H. 8. 
c. 26, a Seſſion is to be held in Hales, twice in every year, 
ineach county, by Judges appointed by the King, to be 
called the Great Se/ions of M ales; in which all pleas of 
real and perſonal actions ſhall be held, with the ſame 
form of proceſs, and in as ample a manner, as in the 
Court of Common Pleas at Weftminfter : And writs of 
error ſhall lie from judgments therein (it being a Court 
of Record) to the Court of King's Bench at Vefminſter. 
4 Comm. 77. Seetule I ales. 

Session oF Gaol DrLIveRY. A Seffion held for 
delivering a Gaol of the priſoners therein being. See 
titles Juſtices 3 Gael- Deliwery. 


SESSIONS, 


SESSIONS or THE PEACE, 


Tur Cour of General Quarter Seſſions of the Peace 
is a Court that mult be held in every county once in every 
quarter of a year. See title Quarter Seſſions. It is held 
before two or more Juſtices ot the peace, one of which 
mult be of the rum. The jutiſdiction of this Court, 
by flat. 34 Ed.. 3. c. I, extends to the trying and deter- 
mining all felonies and treſpaſſes Whatſoever: though 
they ſeldom, if ever, try any greater offence than ſmall 
felonies within the benefit of clergy ; their commiſſion 
providing, that, if any caſe of difficulty ariſes, they ſhall 
not proceed to judgment, but in the preſence of one of 
the Juſtices of the Courts of King's Bench or Common 
Pleas, or one of the Judges of Aſſiſe. And therefore 
murders, and other capital felonies, are uſually remitted 
for a more ſolemn trial to the Aſſiſes. 


It is the practice to try all fimple larcenies at the 
Quarter Seſſions, whatever may be the value of the ar- 
ticle ſtolen; but it is ſtated in the indictment to be of 
ſome value not exceeding a ſhilling, in order to reduce 
the crime to petty larceny. The Juſtices never try any 
felonies, upon conviction for which the priſoner muſt pray 
the benefit of clergy, or now the benefit of the ſtatute, 
For before the fat. 5 Ann. c. 6, ſentence of death in all 
ſuch caſes muſt have been paſſed upon thoſe who could 
not read: and it may ſtill be doubted, whether it muſt 
not be paſſed on a convit who obſtinately refuſes to 
pray the benefit of that ſtatute. 4 Comm. c. 19.5. 271, 2: 
and ſee this Dictionary, titles CLERGY, Benefit of ; Mule. 


They cannot try any new-created offence, without ex< 
preſs power given them by the ſtatute which creates it. 
4 Med. 379: Salk. 406: Ld. Raym. 1144. But there are 
many offences, and particular matters, which by parti. 
cular ſtatutes belong properly to this juriſdiction, and 
ought to be proſecuted in this Court : as, the ſmaller 
miſdemeanors, againſt the public ox commonwealth, not 
amounting to felony ; and eſpecially offences relating ta 
the game, highways, alehouſes, baſtard children, the 
ſettlement and proviſion for the poor, vagrants, ſervants* 
wages, apprentices, and popiſh recuſants. Some of theſo 
are proceeded upon by indictment; and others in a 
ſummary way by motion and order thereupon ; which 
order may for the moſt part, unleſs guarded againſt by 
particular ſtatutes, be removed into the Court of King's 
Bench, by writ of certiorari facias, and be there either 
quaſhed or confirmed. See po. 

The records or rolls of the Seſſions are committed to 
the cultody of a ſpecial officer, denominated the Cu/oe 
Rotulcrum, who is always a Juſtice of the Quorum. The 
nomination of this Cu/tos Rotulorum (who is the principal 
civil officer in the county, as the Lord Lieutenant is the 
chief in military command) is by the King's ſign ma- 
nual: And to him the nomination of the Clerk of the 
Peace belongs ; which office he is expreſsly forbidden ta 
ſell for money. See titles Ces, &c.; Clerk, &c. 


In moſt Corporation-towns there are Quarter Seſſions 
kept before Juſtices of their own, within their reſpec- 
tive limits; which have exactly the ſame authority as 
the General Quarter Seſſions cf the county, except in a 


very few inſtances; one of the moſt conſiderable of - 


which is the matter of appeals from orders of removal 
of the poor, which, though they be from the orders of 
Corporation Juſtices, mult be to the Seſtons of the 
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SESSIONS or 
county, by fat. 8 & 9 W. z. c. 30. In both corpor- 


rations and counties at large, there is ſometimes kept a 


ſpecial or petty Seſſion, by a few Juitices, for diſpatch- 


ing {mailer buſineſs in the neighbourhood between the 
times of the General Seſſions; as for licenſing alchouſes, 
paſling the accounts of pariſh officers, and the like. 


As to the juriſdiction of the Seſſions, in points relative 


to the Poor-laws, the fo:lowing ſummary of deciſions 1s. 


taken from Co's edition of Bott's Poor Lagos: For its 
connection with the ſubjeR, ſee this Dict. title Poor: 
and, for further information, Burn's Juſlice, and Conf?, as 
above reſerred to. | 
The Seſſions cannot make an original order of re- 
moval ; but they may adjudge the pauper to be ſettled 


in any of the pariſhes that are parties to the order, al- 


though they cannot appoint a new place of ſettlement, 
for they can only affirm or quaſh the order, in the whole 
or in part. Nor can they review an order, on which they 
have determined at a preceding Seſſions; but they may 


make a new order, vacating a former order made the 


ſame Seflions : and it ſeems that on quaſhing an order of 
removal, they can only direct the pauper to be ſent back 
to the reſpondent pariſh, and cannot adjudge his ſettlement 


in a third pariſh. If the Magiſtrates preſent are equally 
divided, no order can be made; but whatever a majority 


decide, is, as to matters of fact, concluſive, and alſo as to 
Matters of Jaw, unleſs they conſent to a ſpecial caſe; but 
this they 'are not compellable to grant, nor will a bill of 
Exceptions lie, 

In ſtating a ſpecial caſe, the Seſſions muſt fate their 
concluſion from the facts, and not refer the evidence to 


the opinion of the ſuperior Court. But they need not ſet 
forth the reaſon of their judgment, nor even ſtate the 


evidence upon which their judgment is founded; but if 
they do ſtate all the evidence, the Court will thereupon 
examine whether they have drawn a right concluſion; 
exeept in the caſe of fraud, ſor that is a fact that muſt 
be expreſsly found by the Seſſioas; and the Court will not 
infer it ſrom the ſtrongeſt evidence. But the Court may 
ſend the caſe back, and order the Seſſions to inquire into 
that fact; as well as they may any other defective caſe, 
to be amended by ſtating a particular fact: But the Sef- 
fions are not in this caſe obliged to hear new evidence, 
although they ſhould proceed in it as if it were a new 
bufineſs. The Court, however, will not ſend a caſe to 


be re- ſtated becauſe the Seſſions have admitted hearſay 


evidence; or on affidavit that the Clerk of the peace has 
not {tated the caſe truly. Juſtices of both the contend- 
ing pariſhes, who are rated to the poor, are excluded 
from voting at Seffons, upon any queſtion relating to the 
removal of a pauper belonging to either pariſh, 4 Term 
Rep. 81. 

Not only the pauper removed, but the pariſh, or any 
of the parithioners, may appeal againſt an order of re- 
moval. The reaſonable notice which the fat. 9. Ges. 1. 
c. 7, requires to be given, before an appeal can be heard, 
means ſuch notice as is uſual in the practice of the par- 
ticular Seſſion where the appeal is brought; but they 
cannot quaſh an order for want of notice, but muſt ad- 
journ it to the next Seſſion, unleſs it clearly appears to 
the Court that there has been ſufficient time fince the 
removal for the appellants to give notice, and come pre- 


| pared, to try the appeal at the Seſſions where it is lodged, 


Aad it has been determined that this clauſe does not re- 


1 


the coſts are paid, and the order complied with,” 


THE PEA CE. 


late to the receiving, but to the hearing, of the appeal; 
and therefore they are bound to receive an appeal though 
no notice has been given. The appeal muſt be to the 
next Seſſions after the order of removal is ſerved, or the 
parties are agorieved, whether it be an original or an 
adjourned Seſſion; but as to the time which ſhall inter. 
vene between the order and the appeal, reſpecting what 
{hall be conſidered the next Seſſions, it mult depend ap- 
on the ſpecial circumſtances of the caſe; for if, from 
the diſtance, between the pariſh to which the pauper haz 
been removed and the place where the Seſſions are held, 
there is not time to lodge an appeal at the Seflions held 
immediately ſubſequent to the removal, the firſt Seſſions 
enſuing are to be conſidered as the next Seſſions, and the 
Jultices are bound to receive the appeal at ſuch Seſſions, 
It muſt however be ſo ſhort an interval that the reaſon. 


able notice required cannot be given: This time of ap. 


pealing to the next Seſſions is not ſuſpended by the mat. 
ter being referred to arbitration ; for the conſent of the 
parties that the Seſſions ſhall delegate their authority, 
conciudes ſuch parties, and gives validity to all acts of 
the Seſſions in conſequence of ſuch conſent. The Se. 
ſions however may, if they think proper, adjourn the ap- 
peal ; but it cannot be to a time beyond that within which 
it is required by „at. 2 Hen. 5. c. 4, that a Seſſions ſhould be 
held; and every order made at ſuch adjourned Seſſion muſt 
{tate vhen the original Seſſion commenced; and on adjourn- 
ing a Seſſion, the continuance of it by the adjournment 
muſt be regularly entered, for unleſs the Seſſion be re- 
gularly adjourned they cannot hear the appeal, The 
allowance of coſts is in the diſcretion of the Seſſions; and 
in ordering them they need not ſtate the particular ſony 
expended ; but they cannot direct coſts to attend the 
event of a preſumed appeal; nor can. they order colts. 
on a mere adjournment of an appeal. . 

The proceedings, as has been already noticed, may be 
removed from the Seſſions into the Court of King's Bench. 
by Certiorari. But by fat. 13 Geo. 2. c. 18, No Certiorart 
ſhall be granted to remove any conviction, judgment, 
order, or other proceedings before any Juſtice of the 
Peace, or Seſſions, unleſs it be applied for in fix calendar 
months after ſuch proceedings had or made; and unleſs 
it be duly proved on oath, that the party ſuing forth the 
ſame hath given fix days' notice in writing to the Jul- 
tice or Juſtices, or two of them, before whom ſuch pro- 
ceedings have been; to the end that ſuch Juſtices, or the 


parties therein concerned, may ſhew caule, if they think 


fit, againſt iſſuing the Certiorari.“ 

By /tat. 5 Geo. 2. c. 19, No ſuch Certoirari ſhall be 
allowed unleſs the party enter into a recognizance of 
50ol. with condition to proſecute the ſame at his own colts 
and charges, with effe& and without delay; and to pay 
the party, in whoſe favour the judgment or order was 
made, within a month after the {ame ſhall be confirmed, 
his full coſts: and if he ſhall not enter into ſuch recog- 
nizance, or ſhall not perform the condition, the Juſtice 
may proceed, and make ſuch further order for the benefit 
of the party for whom judgment ſhall be given, as if no 
certiorari had been granted. And if the order thall be 
confirmed by the Court, the perſon entitled to the coſts, 
for the recovery thereof, w thin ten days after demand 
made, upon oath of ſuch demand, and refuſal of pay- 
ment, ſhall have an attachment granted for the con- 
tempt; and the recognizance not to be diſcharged tul 


This 


SESS 


This writ of Certiorari cannot be applied for until af- 
ter the appeal is allowed ; but if it be granted before, 
and the writ be filed, it is too late to object. It may be 
directed to the Seſſion, and returned by them. If a Sef- 
ſion's caſe, removed by certiorari into the King's Bench, 
be ſent down again to the Seſſions to be reſtated, and 
the proſecutor abandon it when it is returned, the Court 
will diſcharge his recognizance for the coſts ; but not 

if he dilpute the amended order. See further title 
Certicrari. g 

Sessions FOR ORDERING SERVANTS, called Sta- 
tute Seſſions, held by conſtables of hundreds, Sc. See 
title Statutum Sgſionum. 

Sess10Nns FoR WREISHTS AND MEeasuREs, In 
London, four Juſtices, from among the Mayor, Recorder, 
and Aldermen, (of which the Mayor or Recorder to be 
one,) may hold a Seſſions to inquire into offences of ſell- 
ing by falſe Weights and Meaſures, contrary to the ſta- 
tutes; and to receive indictments, puniſh the offenders, 
Sc. Char. K. Cha. I. 

SET-OFF. A mode of defence, whereby the defend 
ant acknowledges the juſtice of the plaintiff's demand on 
the one hand, but on the other, ſets up a demand of his 

on to counterbalance it, either in the whole or in part. 

At Common Law, if the plaintiff was as much, or even 
more, indebted to the defendant, than the defendant was 
to him, yet he had no method of ſtriking a balance: The 
only way of obtaining relief, was by going into a Court 
of Equity. To remedy this inconvenience, it was enact- 
ed by the fat. 2 Geo. 2. c. 22. 13, That where there 
are mutual debts between the plaintiff and defendant, or, 
if either party ſue or be ſued as executor or adminiſtrator, 
where there are mutual debts between the teſtator or in- 
teſtate and either party, one debt may be ſet againſt the 
other; and ſuch matter may be given in evidence upon 
the general iſſue, or pleaded in bar, as the nature of the 
caſe ſhall require ; ſo as at the time of his pleading the 
general iſſue, where any ſuch debt of the plaintiff, his 
teſtator or inteſtate, is intended to be inſiſted on in evi- 
dence, Notice ſhall be given of the particular ſum or debt 
ſo intended to be inſiſted on, and upon what account it 
became due ; or otherwiſe ſuch matter ſhall not be al- 
lowed in evidence, upon the general iſſue. This clauſe 
was made perpetual, by „at. 8 Ges. 2. c. 24.4 43 and 
it having been doubted, whether mutual debts of a dif- 
terent nature could be ſer againſt each other, it was by 
the laſt mentioned ſtatute, (F 5,) further enacted and 
declared, © That, by virtue of the ſaid clauſe, mutual 
debts may be ſet againſt each other, either by being 
pleaded in bar, or given in evidence on the general iſſue, 
in the manner thercin mentioned ; notwithſtanding that 
i1ch debts are deemed in Law to be of a different nature: 
unleſs in caſes where either of the ſaid debts ſhall accrue 
by reaſon of a penalty, contained in any bond or ſpecial- 
ty; and in all caſes, where either the debt for which the 
| action hath been or ſhall be brought, or the debt intend- 
ed to be ſet againſt the ſame, hath accrued, or ſhall ac- 
crue, by reaſon of any ſuch penalty, the debt intended to 
be ſet off ſhall be pleaded in bar; in which plea ſhall 
be ſhewn, how much is truly and juſtly due on either 
ſide; and in caſe the plaintiff ſhall recover in any ſoch 
action or ſuit, judgment thall be entered for no more 
than ſhall appear to be truly and juſtly due to the plain- 
uf, aſter one debt being ſet againſt the other as afore- 
aid.“ And where the debt due to the defendant is Jeſs 


SET-OFE. 


than that due from him, he muſt, on p/cading ſuch Set- 
off, pay the remaining balance into Court. 3 Comm. 
c. 20. p. zog. 

The actions in which a Set- off is allowable, upon theſe 
ſtatutes, are Debt, Covenant, and Aſſumpſit, for the non - 
payment of money; and the demand intended to be 
ſet off muſt be ſuch, as might have been made the ſub- 
ject of one or other of theſe actions. A Set- off, there- 
fore, is never allowed in actions upon the caſe, treſpaſs, 
or replevin, &c.; nor of a penalty, in debt on bond con- 


ditioned for the perſormance of covenants, Cc. nor of 


general damages in Covenant or Aſſumpſit: But where a 
bond is conditioned for the payment of an annuity, or 
of liquidated damages, a Set- off may be allowed. A 
debt barred by the Statute of Limitations cannot be ſet 
off; and if it be pleaded in bar to the action, the plain- 
tiff may reply the Statute of Limitations ; or if given in 
evidence, on a notice of Set- off, it may be objected to 
at the trial, Tidd's Prada, K. B. and the authorities 
there cited. 

The debts ſued for, and intended to be ſet off, muſt 
be mutual, and due in the ſame right; therefore a joint 
debt cannot be ſet off againſt a ſeparate demand, nor a 
ſeparate debt againſt a joint one; but a debt due to a 
defendant, as ſurviving partner, may be ſet off againſt 
a demand on him in his own right. In an action of debt 
againſt a man on his own bond, he cannot ſet off a debt. 
due to him in right of his wife. Neither, for the ſame 
reaſon, can a defendant, ſued as executor or adminiſtra- 
tor, ſet off a debt due to himſelf perſonally ; nor, if 
ſued for his own debt, can he fet off what is due to him 
as executor or adminiftrator. But where an action is 
brought by or againſt a truſtee, a Set-off may be made, 
of money due to or from the Ceſui gue truſt. It was 
formerly holden, that the ſtatutes of Set- off did not ex- 


tend to aſſignees of a bankrupt ; but it has ſince been. 


determined, that in an action at their ſuit, the defendant 
may ſet off a debt due to him, at the time of the bank- 
ruptcy ; but a note indorſed to him afterwards cannot 
be ſet off. Tida's Prat. K. B. And in actions by or 
againſt the aſſignees of a bankrupt, the ſum really due 
may be recovered under Fa. 5 Gee. 2. c. 30, without 
either pleading or giving notice of a Set-off, 1 Term 
Rep. 115: 3 Comm. c. 20, u. 

Where either of the debts acerues by reaſon of a pe- 
nalty, the debt intended to be ſet off muſt, by the Hat. 
8 Geo. 2. c. 24, be pleaded in bar; and the defendant, 


in his plea, muſt aver what is really due; which aver- 


ment has been held to be traverſable : But, in all other 
caſes, the defendant may either plead or give notice of Set< 
of, at his election. If, at the time of the action brought, a 
larger ſum was due from the plaintiff to the defendant, 
than from him to the plaintiff, the action being barred, it 
ſeems more proper to plead the Set- off; and it is uſually 


pleaded in country cauſes, to ſave the trouble and expence 


of proving the ſervice of a notice. But where the ſum in- 


tended to be ſet off is leſs than that for which the action is 


brought, a notice of Set- off ſhould be given. Trad. 


The Notice of Set off ſhould regularly be given with, 


or at the time of pleading the general iſſue. Though 


if it be not then given, the Court, (it is ſettled) will 


give the defendant leave to withdraw the general iſſue, 


and plead it again, with a notice of Set-off; and ſuch 
notice may be given with the general iſſue, after the 
defendant has been ruled to abide by his plea. In 

point 
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point of form, a notice of Set- off ſhould be almoſt as 
certain as a declaration. The notice of Set - off is uſually 
written underneath the plea, and delivered therewith to 
the plaintiff's attorney; and a copy of the notice ſhould 
be kept by the defendant's attorney, it being neceſſary 
to prove the delivery of it, at the trial of the cauſe. 
Tidd's Pract. K. B. | 

SETTLEMENT OF POOR. See title Poor IV. 

SETTLEMENT, ACT or. The fat. 12& 13 I. z. 
c. 2, is ſo called; whereby the crown was limited to his 
preſent Majeſty's illuſtrious houſe. See title King J. 

SEVEN-OAKE. Wool-key, how velted in Truſtees 
for the King, ſubje& to an agreement concerning the 
free-ſchool in Seven-oare, Stat. 8 Geo. I. c. 31. 

SEVERAL AC MON; See title Action. 

SEVERAIL CoveEnANT, A Covenant by two or more 
ſeverally ; 1. e. ſeparately. See title Covenant. 

SEveRAL FisnERY; See FISHERY, Right of. 
| Several INHERITANCE, An Inheritance con- 
veyed, ſo as to deſcend or come to two perſons ſeverally 
by moieties, &c. See titles Efate ; Limitation ; Inbe- 
ritances. 

SEVERAL Tall, Is that whereby land is given and 
intailed ſeverally to two. Co. Lit. See titles Limitation; 
Tail. 

SEVERAL Tenancy, Tenura ſeparalis.] A plea or 
exception taken to a writ that is laid againſt two perſons 
as joint-tenants, who are ſeveral. Bro. 273. See title 
Joint-tenants. 

SEVERALTY, Eſtates in. He that holds lands or 
tenements in Severalty, or is ſole tenant thereof, is he 
that holds them in his own right only, wichout any 
other perſon being joined or connected with him in point 


of intereſt, during his eſtate therein. 2 Comm. c. 12. 


* 179. l 
SEVERANCE, The ſeparating or ſevering of two 
or more, joined in one writ or action. There is a Se- 


verance of the tenants in an aſſiſe, when one of two diſ- 


ſeiſees appear upon the writ, and not the other. Book 
Intr. 81. A Severance in debet, where two executors, 


Sc. are plaintiffs, and one refuſeth to act or proſecute. 


1bid. 220. Severance in quare impedit ; in attaints, Ee. 
5 Rep. 97. And it lies in real, as well as perſona] actions; 
and on writs of error. F. N. B. 78: 10 Rep. 135. In 
writ of error, if three defendants in the action bring 
error, and one releaſes the errors, he may be ſummoned 
and ſevered, and then the other two ſhall proceed to re- 
verſe the judgment. 6 Rep. 26. And if in error where 
there are ſeveral plaintiffs, one only appears and aſſigns 
errors; this is not good, without ſummoning and ſever- 
iog the reſt. Cro. Elix. 893. Wm 
It has been held, that Summons and Severance lies in 
partition; yet be who was ſevered ſhall have his part: 
For partition muſt be made of the whole. 7enk. Cent. 
211. And in caſe of joint-tenants of lands, by Se- 
verance the proſecution of the ſuit is ſevered, but not 


the jointure; for where one alone recovers afterwards, 


the other may enter into the moiety recovered. bid, 40. 
Summons and Severance 1s uſually before appearance ; 
as nonſuit is after appearance. 10 Rep. 134. But, ac- 
cording to Hale, there are two ſorts of Severances, one 
when a plaintiff will not appear ; and the other when 
ſeveral plaintiffs appear, but ſome will not proceed and 
proſecute. Hard. 317: 3 Nelſ Abr. 255, If a plaintiff 


| 
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or defendant on a writ of Summons and Severance 
ſued out againſt him by another, doth not come in upon 
it, judgment ſhall be had ad proſequendum jolum ; and this 
bath been done in B. R. by giving a rule to appear and 
come in. 2 Lil. Abr. 539. See Summons and Severance. 
SEVERANCE OF CoRN, The cutting and carryin 
it from off the ground; and ſometimes the ſetting out 
the tithes from the reſt of the corn, is called Severance. 


2 Cro. 325. See title Tithes, Where executors of te. 


nants for life, &c. dying before Severance, ſhall have 
corn ſown, ſee Emblements. 

SEVERANCE OF JOINT-TENANCY ; See title Point. 
tenants. | 

SEVERN, A recompence for robberies done on the 
river Severn in Glouceſterſhire, may be had by action of 
debt, according to the ſtatute of Winchefter, 8 H. 6. See 
title Paſſage. 

SEWARD, (rather SEA-wAk b,) A Saxon word for 
him who guards the ſea- coaſts; it ſignifies Cu/os Maris. 

SEWER, Sexera:] A freſh. water trench, or little 
river encompaſſed with banks on both ſides, to carry the 
water into the ſea, and thereby preſerve the lands againſt 
inundations, Sc. The Kings of England uſed to grant 
Commiſſions of Sewers long before any ſtatute was en- 
acted in Parliament for the purpoſe : and during the 
reigns of King Henry VI., Ed. IV., and Her. VII., ſe. 
veral ſtatutes were made for appointing Commiſſions of 
Sewers in all parts of the realm where needful ; ſome to 
endure ten years, ſome fifteen years, and others five 
years, &c. with certain powers to the Commiſlioners : 
which commiſſions, by fat. 23 Hen. S. c. 5, are to be 
ſettled by the Lord Chancellor, Lord Treaſurer, and 
the two Chief Juſtices, or any three of them, whereof 
the Lord Chancellor to be one; and are to continue ten 
years, unleſs repealed by a new commiſſion ; And by 
this Law, the Commiſſioners? oath is appointed : they 
are to be qualified as to eſtates, by having lands, tene- 
ments, or hereditaments, in fee or for life, worth forty 
marks per annum, beſides repriſes; (except they are reſi- 
ſident in and free of a corporation; and have moveables 
worth 100/:) and if they execute the commiſſion, not 
being thus qualified, or before ſworn, they incur a for- 
feiture of 40/, Commiſſioners that may lawfully act, 


have an allowance for their pains 4s. per Diem, and their 


clerks 2s. out of the taxes to be laid and levied. 
By che ſaid fat. 23 H. 8. c. 5, the Commiſſioners of 


Sewers had power to make and ordain Laws, but they 


were not to continue in force longer than their com- 
miſſion, But by a ſubſequent ſtatute, all laws, and or- 
dinances of the Commiſſioners, are to remain in force 
ull repealed, notwithſtanding the determination of tneir 
commuilion ; and Clerks of Commiſſioners of Sewers are 
to eſtreat fines and penalties impoſed by the Commil- 
ſioners yearly into the Exchequer. Star, 13 Elix. c. 9. 
The buſineſs of the Commrflioners of Sewers is to re- 
pair ſea-banks and walls, (urvey rivers, public ſtreams, 
Qitches, Sc. and make orders for that purpoſe. I hey 
have authority, grounded on the ſtatutes, to inquire of all 
nuſances, and offences committed by the ſtopping of 


rivers, erecting mills, not repairing of banks and bridges, 


Sc. and to tax and aſſeſs all whom it may concern, for 
the amending of defaults, which tend to the obſtruction 
or hindrance of the free paſſage of the water through its 
ancient courſes: and they may arreſt carts and horſes, 
and take trees, paying a reaſonable price for them, for 
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. . 1 d 
jons; appoint workmen, bailiffs, ſurveyors, and 
99 Sc Terms de Ley 541: 4 Inſt. 275: 
Sew. 86, 96. Sn 
"he Court of Commiſſioners of Sewers is claſſed, by 
Blackſtone, among thoſe whoſe juriſdiction is private and 
ſpecial: Their juriſdiction being confined to ſuch county 
or particular diſtrict, as the Commiſſion expreſsly names. 
The Commiſſioners are a Court of Record, and may fine 


and impriſon for contempts. 1 Sid. 145. And in the 


ion of their duty may proceed by a Jury, (who 
2 for 4 or 15 their own view; and 
= take order for the removal of any annoyances, or 
the ſafeguard and conſervation of the Sewers within 
their commiſlion, either according to the laws and cuſ- 
toms of Romney- Marſb; (ſee that title;) or otherwiſe at 
their own diſcretion; but they may not impriſon perſons 
for diſobedience to theirorders: Nor can they intermeddle 
where there is not a public prejudice ; nor can they 


make a new river. Laws Sew. : 3 Comm. c.0. 

| Upon the ſtatute 23 Hen. 8. c. 5, the Commiſſioners 
decreed, that a new river ſhould be made out of another 
large river, through the main land for ſeven miles, unto 
another part of the old river; and for that purpoſe they 
laid a tax of a ſum in groſs upon ſeveral towns: Ad- 
judged that the Commiſſioners have no power to make a 


new river, or any new invention to caſt out water, Se. 


h things are to be done in Parliament; but they 
— ps — old bank to be new made, or alter a Sewer 
upon any inevitable neceſſity. The tax of a ſum in 
groſs is not warranted by their commiſlion, they being 
to tax every owner or poſſeſſor of the lands, according 
to the quality of their lands, rents, and number of acres, 
and their reſpective portions and profits, whether of paſ- 
ture, fiſhing, Oc. 10 Rep. 141. | | 
The Commiſſioners may aſſeſs ſuch rates or ſcots upon 
the owners of lands within their diſtrict, as they ſhall 
judge neceſſary: and if any perſon refuſes to pay them, 
the Commiſſioners may levy the ſame by diſtreſs of his 
goods and chattels; or they may, by the Zaz. 23 H. 8. 
c 5, fell his freehold lands; and by „lat. 7 Ann. c. 10, 
his copy hold alſo, to pay ſuch rates and aſſeſſments, 


The Cotimiſſioners are to tax all equally, who are in 


danger to receive any damage by the waters, and not 


oaly thoſe whoſe lands are next adjoining ; beceuſe the 
rage of the waters may be ſo great, that the land conti- 


guous may not be of the value to make the banks; and 


therefore the ſtatutes will have all that are in danger to 
be contributory. 5 Rep. 100. ; : 
There are ſeveral cauſes and conſiderations for which 


perſons may be obliged to repair and maintain Sewers ; | 


as frontagers were bound to the repairs of the walls and 
banks, c. by reaſon of frontage, 37 Lib. AJi/. pl. 10. 
The being owner of a bank, wall,. or other defence, 1s a 
ſuftcient inducement to impoſe the charge of the re- 
pairs thereof upon ſuch owner. 1 Hex. 7.—Preſcription 
aud cuſtom are much of the ſame nature, and the Law 
takes notice of them in this caſe ; but preſcription doth 
not bind a man to the repairs, except it be ratzoue 7e7ur @, 
21 Ed. 4. 38: 19 Heu. 7. —By tenure of land, a perſon 
may be bound to repair a wall, bank, or defence men- 
tioned in the'Statute of Sewers, 12 H. 4.—A man may 
bind himſelf and his heirs by covenant expreſ+ly to re- 
air a bank, wall, or ſewer, and be good; yet this ſhall 
not bind the heir after his death, where aſſets are not 


* 
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left from the anceſtor, who entered into the covenant, 
Callis's Reading on Sewers. 

The ule of defences may tie a man to the reparation 
thereof; if one and his anceſtors have had the uſe of a 
river by ſailing up and down the ſame, or have uſed a 
ferry on or over it, &c.— If no perſon or grounds can be 
known, who ought to make repairs by tenure, preſcrip- 
tion, cuſtom, or otherwiſe, then the Commiſſioners are to 
tax the level. Laws Servers 57, 67, 68. 

The decrees of Commiſſioners of Sewers are to be 
certified into Chancery: Their conduct is under the 
controul of the Coart of King's Bench, which will prevent 
or puniſh any illegal or arbitrary proceedings. Crs. 
Fac. 335. And yet in the reign of King Fac. I. (Sch 
Nov. 1616,) the Privy Council took upon them to order 
that no action or complaint ſhould be proſecuted a gainſt 
the Commiſſioners, unleſs before that Board; and com- 
mitted ſeveral to priſon who had brought ſuch a&inns at 
Common Law, till they ſhould releaſe the ſame ; and 
one of the reaſons for diſcharging Sir Ed. Coke from his 
office of Lord Chief Juſtice, was for countenancing 
thoſe proceedings at Law. Moor 825, 826 : See 3 Comm, 
55» 74+ But now it is clearly eſtabliſhed that this (like 
other inferior juriſdictions) is ſubject to the diſcretionary 
coercion of the Court of King's Bench. 1 Vent. 66, 67 
Salk. 146. 

If it is found before Commiſſioners of Sewers, that 
a certain perſon ought to repair a bank; and this is re- 
moved into B. R. the Court will not quaſh the inquiſ- 
tion, or grant a new trial, except he repair it; and if 
afterwards he is acquitted, he ſhall be reimburſed. 
Sid. 78.—In caſes of Sewers, the Court of King's Bench 
inquire into the nature of the fact, before they grant a 
certiorari to remove orders; that no miſchief may hap- 
pen by inundations in the mean time, which is a diſcre- 
tionary execution of their power. 1 Salk. 146. 

The Court commonly hears counſel on both ſides, 
where orders of Commiſſioners of Sewers are removed 
by certiorari, before ſuch orders are filed; for, if good, 
the Court will grant a procegendo, which cannot be done 
after they are filed: But they will file them in any 
caſe, where there is no danger likely to enſue. 1 Salt. 
145.—lt Commiſſioners of Sewers proceed after a co 
tierari delivered out of B. R. attachment wil! iflve 
againſt them, and they may be fined. 3 N, Abr. 218. 
An order of Sewers was made for levying of gd. per acre 
on thirteen hundred and twelve acres, to be paid to the 
clerk, to be applied towards defraying of charges in 
and about the execution of the commiſſion; and held 
to be good; the act does not require it ſhould be on the 
occupiers; and there is an expreſs power to allow 
charges. 2 Str. 1127: 10 Ce. 139. 

Orders ot Sewers being removed by certiorar;, tlc 
Court would not file the orders till they had 2:4 the 
objections debated, ſo as to have it in their power +, 
lend the orders back again. 2 Str. 1263.— The Cour: 
held, that a certiorari to bring un on order made by t 
Commiſſioners, for the removai of their own ce 
was of common right, and not diſcretioazry, oz in | 


ry, 
caſe of other orders, wnere great inconveniences - 
follo by inundations in the mean time. 1 C. 50 

The ſea, creeks, and bays, on the coals, are al“ 
in the Statutes of Sewers, in point of evteut ; bc: 
and the ſhores, and the relinquiſhed pron de, 4 


the commiſſion of Sewers, to be determi: + 
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but ports and havens, as well as the walls and banks of , cerce, Though this paper was able to impoſe on ſuch 
waters, are within the commiſlion of Sewers; and the | great antiquaries as Spelman and Dugdale, it is proved 
ſhore and grounds left by the ſea, when they are put | by Dr. Brady (Ar/. to Peryr, p. 11, 12,) to have been a 
in gainage and made profitable, are then within the | forgery.” Hume's Hiſt. Engl. i. 263. note H. 
power of the commiſſion of Sewers : And though be- SHAW, A grove of trees, or a wood, mentioned in 
fore, the ground left by the fea is not, as to defence, | 1», 4.; now generally applied to Underavoed. 
within the commiſſion of Sewers; yet a wall or bank SHAWALDRES, Soldiers. Cowell, 
may be thereon raiſed, for the ſuccour of the country, SHEADING, A riding, tithing, or diviſion in the 
although not for any private commodity ; the commiſ- | 1/7? of Man; where the whole iſland is divided into fx 
ſion of Sewers aiming at the general good. Callis 31, | Sheadings, in each of which there is a Coroner, or Chief 
32. The fat. 3 Fac. 1. cap. 14, ordains, that all ditches, | Conltable, appointed by delivery of a rod at the Tine. 
banks, bridges, ſtreams, and watercourſes, within two wald Court, or annual convention. King's Deferip. I 
miles of London, falling into the 7 hames, ſhall be ſubje& | of Mar 17. | 
to a commillion of Sewers : And the Lord Mayor, Sc. SHEARMAN'S CRAFT, A Craft or occupation 
is to appoint perſons who have power of Commiſſioners | uſed at Norwich, and elſewhere ; the artificers whereof 
of Sewers. do ſhear woriteds, tuſtians, and all woollen cloth. See 
Breaking down ſea banks, whereby lands ſhall be fats. 19 H. 7. c. 17: 22 & 23 Car. 2. c. 8. 
damaged, is felony, by fat. 6 Geo. 2. c. 37. And perſons SHEEP. By an ancient (diſregarded!) ſtatute, no per. 
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removing piles, Sc. uſed to prevent inundations of | ſon ſhall keep at one time above two thouſand Sheep, on 56 
rivers, ſhall forfeit 20/. or be ſent to the houſe of cor- | pain of 3s. 4d. per Sheep above that number; but lambs by 
rection for fix months. Strat. 10 Geo. 2. c. 32. See title | are not to be accounted as Sheep till they are a year old. th 
| Miscntty, Malicious. Stat. 25 H. 8. c. 13. As to the exportation and ſhear. = 
SEXAGESIMA Sunday, the ſixtieth day before | ing of Sheep, Cc. ſee title Wool ; As to ſtealing Sheep, 3 
Eaſter. See Septuageſima. WILLS Se, lee nitle, Carte; -/ ,-;; .; >, 95 
SEXHINDENI, or SEXHINDMEN, Sax.] The SHEEP. SILVER, A ſervice turned into money; which n 
middle Thanes, valued at 600 ſhillings. See title finden? was paid in reſpe that anciently the tenants uſed tg 
Hamines. „ wath the Lord's Sheep. V. Jones's Rep. 280. 15 
SEXTARY, Sextarius ] Was an ancient meaſure, SHEPWAY, Court of; A Court held before the Lord fre 
e e, about our pint and a half. The town of Lei- | Warden of the Cinque Ports. A writ of error lies from £0 
ceſter paid, among other things, to the King yearly, the Mayor and Jurats of each port, to the Lord Warden, by 
twenty-five meaſures, called Sextaries, of honey, as we in this Court of Shepway, and from thence to the King's 1 
read in Domeſday. See Mon. Angl. ii. 849, 6: and i. Bench. See title Cingue Ports. 8 5 
136. 6; in which latter place it ſeems to have been uſed SHERFFEE. The body of the lordſhip of Caerdif in oy 
for a much. greater quantity. A Sextary of ale con- South M ales is ſo called, excluding the members ot it. 8. 
tained fixteen Lagenas. Cowell See title Tolſſter. Poxel"s Hi. Wal. 123. = 
SEXTERY LANDS, Lands given to a church or . | i 0 
religious houſe, for maintenance of the Sexton or Sa- 8 HERIF F; * 
criſtan, Coxwell, SHIRE-Reve, or SHIRIF® ! | 
SEXTONS, Pariſh Clerks and Sextons are regard- 7 5 fre, 
ed by the Common Law, as perſons who have freeholds TE Reeve, Bailiff, or Officer of the Shire; Lat. day 
in their offices; and therefore, though they may be | Yrcecomes ; Sax. Scire gerefa, from the Sax Scyrian, to mir 
puniſhed, yet they cannot be deprived by eccleſiaſtical | divide.} The Chief Officer, under the King, in every 28; 
| cenſures. 2 Rol. Abr. 234. 1 Comm. c. 11. See titles Shire or County; being ſo called from the frſt diviſion 4 
Office; Mandamus, | | of the kingdom into counties. Camd. Brit. pot 
SHACKE, A cuſtom in Nor/9/k, to have common for Whe 
hogs, from the end of harveſt till ſeed-time, in all men's I. Of Sheriff genera!ly, an 
grounds, without contradiction, 7 Kep. 5. And, in „ n for, or nn From, nr the * THe! 
that country, To go at ſhacke, is as much as to go at Mo 22 5 2 ee 28 3 is, 
large, Cowell. III. 37 8 1 one 
SHALLOONS. Under what penalties not to be ex- ee r e e ee e any 
ported from Ireland to any place but England, Stat. 10 IV. The Sheriff can execute no other Office ; po Dar 
&& 11 V. 3. c. 10. See title Navigation Ads. long to continue in Office ; and of his furi/- Ray 
©  SHARPING-CORN, A cuſtomary gift of corn, diction. 1 
which, at every Chri/mas, the farmers in ſon e parts of V. The Sheriff cannot diſp:je of his Bailixici; Sher 
England give to their ſmith, for ſharping their plough- and of his Poxver and Duty in appointing an and 
irons, harrow-tines, c. Blount. Unrger- Sheriff. V ho 
SHARNBURN in Nor, Pleas held at, temp Will. J. | | mitts 
for the purpoſe of confiicating the eſtates of ſuch as op- I. IT $sEgeMs that anciently the government of the ther 
poſed that Conqueror, See Spelm. Glo. in v. Drenges; | County was by the King lodged in the Earl or Count, and 
where it is mentioned as guidam libellus of the family of | who was the immediate officer to the Crown; and this cour 
Sharneburne in Norfolk. See Wright's Tenures 62; who | high office was granted by the King at will; ſome- in th 
alſo mentions pleas held at Pinenden, for the ſame pur- | times for life, and afterwards in fee ; but when it be- See 
ſe.— Hume ſays, © There is a paper or record of the | came too burdenſome, and could not be commodioally V 
family of Sharneborne, which pretends that that family, | executed by a perſon of ſo high rank and quality, it 


which was Saxon, was reſtored upon, proving their inno- was thought neceſſary to conlttute a perſon, wy 
14 : quali. d, 


SHERIFF I. I. 


ualißed; to officiate in his room and ſtead ; from hence 


he is called in Latin Y7ce-comes, as being deputy of the 
Farl or Comes: and Sheriff, from Shire: rec ve, 1. e. Go- 
vernor of the Shire or County, He is likewiſe conſidered 
jn our books as Bailiff to the Crown 3 and his county, 
of which he hath the care, and in which he is to execute 
the King's writs, is called a Baili wick. Daw. 60: Sa- 
vil 43 : 1 Rel. Rep. 274: Co. Lit. 163, Vide Pref, to 
9 Rep. 33. 

It is ſaid by Coke and by Dalton, that Earls, by rea- 
ſon of their high employments and attendance upon the 
King, being not able to follow all the buſineſs of the 
county, were delivered of all that burthen, and only en- 
joyed the honour as they now do, and that labour was 
laid upon the Sheriff; ſo that now the Sheriff doth all 
the King's buſineſs in the county; and the Sheriff, 
though he be ſtill called Yi-ecomes, yet all he doth, and 
all his authority, is entirely independent of and not ſub- 
ject to the Earl, being immediately from and under 
the King, aud not from or under the Earl; ſo that, at 
this day, the Sheriff hath all the authority for the ad- 
miniſtration and execution of juſtice, which the Count 
or Earl had; the King, by his letters- patent now com- 
mitting to the Sheriff cu//o9:am comtatis. g Co. 49: Dall. 
Sher. 2. 

He is at this day conſidered as an officer of great an- 
tiquity, truſt, and authority; having, as Dalten obſerves, 
from the King the cuſtody, keeping, command, and 
government (in {ome ſort) of the whole county commit- 
ted to his charge and care; and, according to Cote, he 
is ſaid to have rriplicem cuſtodiam, viz. vitæ juftitie, vite 
legis, & wite reipublice, &. FVite juſtitiæ, to ſerve 
proceſs, and to return indifferent juries for the trial of 


men's lives, liberties, lands, and goods; witee legis, to 


execute proceſs and make execution, which is the life 
of the Law; and wite reipublicæ, to keep the peace, 
Co. Lit. 168: Dalt. Sb. 5. 

It ſeems that, anciently, Sheriffs were elected by the 
freeholders of the county, as the Coroners are at this 
day; and conſequently that their offices did not deter- 
mine by the death of the King. 2 Ia. 558 : 2 Broxwn!, 
282. See pe. III. 

And though at this day the King hath the ſole ap- 
pointment of Sheriffs, except in counties palatine, and 
where there are jura regalia, yet it hath been adjudged, 
that the office of Sheriff is an entire thing, and that 
therefore the King cannot apportion or divide it; th at 
is, he cannot determine it in part, as for one town or 
one hundred; neither can he abridge the Sheriff of 
any thing incident to or belonging to his oltice, 
Davy. 60: 4 Co. 333 Mitioi's caſe: Dat. Sb. G: Hos. 13: 
Rayn. 363. 

Ihe Lord Mayor and citizens of Lenden have the 
Shrievalty of London and 1 Þdlejex in fee, by charter; 
and two Sheriffs are annually eleded by them, for 
whom they are to be anſwerable: If one of theſe Ske- 
175 dies, the other cannot at till another is made; and 
there muſt be two Sheriffs of London, which is a city 
and county; though they make but one Sheriff of the 
county of Middl/ex: They are ſeveral as to plaints 
in their reſpedive Courts. 3 Rep. 72: Show, Rep. 289. 
See 5. III. 
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II. Ir is provided by ſeveral ads of Parliament, that 
no man ſhall be Sheriff in any county, except he have 
ſufficient lands within the ſame county where he {hall be 
Sheriff, whereof to anſwer the King and his people, in 
caſe that any perſon ſhall complain againſt them; and 
that none that is Reward or bailiſf to a great lord ſhall 
be made Sheriff. Stats. ꝙ Ed. 2. ff. 2: 2 Ed. 3. c. 4: 
4 Ed. 3. c. 9: 5 Ed. 3. c. 4: 13 C14 C. 2. c. 1. 57. 

This is the only qualification required from a Sheriff: 
That it was the intention of our anceſtors, that the lands 
of a Sheriff ſhould be confiderable, abundantly appears 
from their having this proviſion io frequently repeated; 
and at the ſane time that they obtained a confirmation 
of Mong Carta and their moſt valuable liberties, As 
the Sucriff, both ia criminal and civil cafes, may have 
the cuſtody of men of the greateſt property in the 
county, his own eſtate ought certainly to be large, that 
he may be above all temptation to permit them to el- 
cape, or to join them in their light. In ancient times, 
this office was frequently executed by the Nobility, and 
perſons of the higheſt rank in the kingdom. Shen. GI. 
in v. Vicecomes.— Biſhops allo were not unfrequently She 
riffs: Richard Duke of Gleuceſfer (afterwards Ki- 
chard III.) was Sheriff of Cumberland five years toge- 
ther, It does not appear that there is any expreſs law 
to exclude the Nobility from the execution of this office; 
though it has long been appropriated to Commoners. 
1 Comm. c. . p. 346, u. 

The office of Sheriff doth not determine by the party's 
becoming a Peer on the death of his father, but chat he 
ſtill remains Sheriff ad voluntatem Regis. Cre. Elis. 12. 
Sir Lewis Mordant”s caſe. 

It is holden that the King hath an intereſt in every 
SubjeR, and a right to his ſervice; and that no man can 
be exempt from the office of Sheriff, but by AQ of Par- 
iament, or letters-patent. Saw. 43: 9 Co. 46. 

And on this foundation, it was adjudged, in Sir Joh 
Read's caſe, who was made High Sheriff of Zeriford- 
Sire at the time he was excommunicated for non- pay- 
ment cf alimony, that an information properly lay 
againſt him for not executing the office ; though it was 
objected, on his behalf, that the oath and ſacrament in- 
Joined by Act of Parliament are neceſſary qualifications 
for all Sheriffs, which he was diſabled to take by reaſoa 
of the excommunication : But the Court held, that he 
was puniſhable for not removing the diſability, it being 
in his power to get himſelf ablolved from the excom- 
munication ; and that therefore it could be no excuſe. 
2 Mod. 299. 

Thovgh, in the above caſe, it was admitted that the 


Subject was bound to ſerve the King in ſuch capacity as 


hne is in at the time of the ſervice commanded, yet it was 


» 
* 
* 


wilted upon, that he was not obliged to qralify himſelf 
to ſerve in every capachty; and that cherefore a priſoger 
for debt is not bound nor compellable to be Sheritf, 29 


more than a perſon is bound to purchaſe lands to qualily 
himſelf to be either a Coroner or Juilice of the peace: 
And it was likewiſe ſaid that, by ſlatute, every recufart 
is diſabled; he may con form, but he is not bound to it; 
for if he ſubmits to the penalty, it is as much as is re- 
quired by Law. 2 Mad. 301. And it is now ſett'ed tha: 
Diſſenters ade not compellable to ſerve the oflite of $h2- 
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SHERIFF II. II. 


riff. Harriſon e am of London) v. Evans, in the 


Houſe of Lords, 1766. See title Dzfexters, 

If a man 1s diſabled by a jadgment in Law to bear an 
office, he is excuſed ; am judicium redailur in invitum ; 
for though his fault or negleR was the occaſion of ſuch 
judgment, yet it is a mark ſet upon him by the Govern- 
ment. Salz, 168: 4 Med. 273. 


And as nothing but an invincible neceſſity can exempt : 


a perſon from ſerving the office of Sheriff, Sc. on this 
foundation a bye-law made in London, that no fre man 
choſen Sheriff, Cc. ſhall be excuſed unleſs he voluntarily 
ſwears he is not worth 10,000/. Nc. [now 15,0007. ] and that 
if he openly refuſes to take the office, then to forfeit the ſum 
of 300. was adjudged good. Salk. 142: Cart b. 480: 
5 Mod. 438. Cityof London v. Vanacre. In the year 1748, 
the Corporation of London made a bye-law, impoſing a fine 
of 600. on perſons refuſing to ſerve the ofice of Sheriff. 

The vaſt expence, which cuſtom had introduced in 
ſerving the office of High-Sheritf, was grown ſuch a 
burthen to the Subject, that it was enacted, by Fat. 13 
& 14 Car. 2. c. 21, that no Sheriff (except of Londen, 
W:/tmorland, and towns which are counties of themſelves) 
mould keep any table at the aſſizes, except for his own 
family, or give any preſents to the Judges or their ſer- 
vants, or have more than forty men in livery : Yet, for 
the ſake of ſafety and decency, he may not have leis 
than twenty men in Exglaud and twelve in Wales; upon 
forfeiture, in any of theſe caſes, of 200/, 


III. Tax High Sheriff hath his authority given him 
by two patents; by the one the King commits to him 
the cuſtody of the county ; by the other the King com- 
mands all other his Subjects within that county to be 
aiding and aſſiſting to him in all things belonging to his 
office. Dalt. Sh. 7, wkere ſee the form of ſuch patents. 

Sheriffs were formerly choſen by the inhabitants of 
- the ſeveral counties. In confirmation of which it was 
ordained by Hat. 28 Edw. 1. c. 8, that the people ſhould 
have election of Sheriffs in every ſhire, where the Shriev- 


alty is not of inheritance. For anciently in ſome coun- 


ties the Sheriffs where hereditary ; as it ſeems they were 
in Scotland tili the fat. 20 Geo. 2. c. 43; and ſtill con- 
tinue in the county of J/:Zmerland to this day: The City 
of London have alſo the inheritance of the Shrievalty of 
Middleſex veſted in their body, by charter. 3 Rep. 72. 

The Earl of Thanet is hereditary Sheriff of J/et- 


morland, which office may deſcend to and be executed 


by a female, for Aune Counteſs of Pembroke had the 
office, and exerciſed it in perſon ; and, at the Aſnzes at 
Appleby, fate with the Judges on tne Beach. 1 1%. 
326, n,— The election of the Sheriffs of Londen and Mid- 
Aleſex, was granted to the citizens of Londoa, in conſidera- 
tion of their paying 300/. a-year to the King's Exche- 
quer, 1 Comm c. 9, u. : f 

The reaſon of theſe popular elections is aſſigned in 
fint. 28 E. I. c. 133 That the Commons might chooſe 
ſuch as would not be a burthen to them.”” And herein 
appears plainly a flrong trace of the democratical part 
of our conſtitution 3 in which form of goverament it is 
an indiſpenſable requiſite, that the people ſhould chooſe 
their own Magiſtrates. This election was in all proba- 
bility not aplolutely veited in the Commons, but required 
the royal approbation, For, in the G:4;c conltitution, 


the Judges of the County Courts (which office is execy. 
ted by our Sheriff) were elected by the people, but con. 
firmed by the King; and the form of their election waz 
thus managed: Ihe people, or incol/# territorii choſe 
twelve electors, and they nominated three perſons, x 


" quibus rex unum confirmabat, But with us in England 


thele popular elections, growing tumultuous, were put 
an end to by the far, g Edw. 2 fl. 2; which enacted, 
that the Sheriffs thould from thenceforth be aſſigned by 
the Chancellor, Treaſurer, and the Judges; as being 
perſons in whom the ſame truſt might with confidence 
be repoſed. By fats. 14 Edw.3.c.7: 23 Hen. 6. c. , 
the Chancellor, Treaſurer, Preſident of the King's Coun. 
cil, Chief Juſtices, and Chief Baron, are to make this 
election; and that on the Morrow of Al! Souls in the 
Exchequer, And the King's letters patent, appointing 
the new Sheriffs, uſed commonly to bear date the (ixth 
day of Nowember, Stat. 12 Edw. 4. c. 1. The ſtatute of 
Cambridge, 12 Ric. 2. c. 2, ordains that the Chancellor, 
Treaſurer, Keeper of the Privy Seal, Steward of the 
King's Houſe, the King's Chamberlain, Clerk of the 
Rolls, the Jullices of the one Bench and the other, 
Barons of the Exchequer, and all other that ſhall be 
called to ordain, name, or make Juſtices of the peace, 
Sheriffs, and other oihcers of the King, ſhall be ſworn 
to act indifferently, and to appoint no man that ſueth 
either privily or openly to be put in office, but ſuch only 
as they ſhall judge to be the beſt and moſt ſufficient, 
And the cuſtom now is (and has been at leaſt ever ſince the 
time of Forte/cue, who was Chief Juſtice and Chancellor to 
Henry the Sixth) that all the Judges, together with the 
other great officers and Privy Counſellors, meet in the 
Exchequer on the Morrow of Al Souls yearly, (which 
day is now altered to the Morrow of St. Martin by the 
lait Act for abbreviating Michaelmas term, ) and then and 
there the Judges propoſe three pertons, to be reported 
(it approved of) to the King, who atterwards appoints 
one of them to be Sheriff. See 1 Comm. c. g. p. 340, 
341: Fort. as L. L. c. 24. 

The following is the preſent mode of nominating 
Sheriffs in the Exchequer, on the Morrow of Sr. Martin: 

The Chancellor, Chancellor of the Exchequer, the 
Judges and ſeveral of the Privy Council aſſemble, and 
an officer of the Court adminiſters an oath to them, in 
old French, that they will nominate no one from favour, 
partiality, or any improper motive: This done, the ſame 
officer, having the liſt of the counties in alphabetical 
order, and of thoſe who were nominated the year pre- 


ceding, reads over the three names, and the laſt of the 


three he pronounces to be the prelent Sheriff: But where 
there has been a Pocket- Sheriff (lee paßt,) he reads the 
three names upon the liſt, and then deciares wlio is the 
preſent Sheriff. If auy of the Miniſtry or Judges has any 
objection to a perion named, he mentions it and another 
gentleman is non. iunated in his room: It no objection is 
made, ſome one riſes and ſays, To the two gentlemen 
I know no objection, and I recommend 4, B. Eſq. in 
the room of the preſent Sheriti,”? 

Arother officer has a paper, with a number of 
names, given him by the Clerk of Aſſiſe for each county, 
which paper generally cuntains the names of the gen- 
tlemen upon the former liſt, and alſo of gentlemen 
who are likely to be nominated ; and whylit the three 

ö ares 


SHERIFF III. 


are nominated, he prefixes 1, 2, or 3 to their names ac- 
cording to the order in which they are placed; which, 
for greater certainty, he afterwards reads over twice. 
Several objections are made to genilemen ; ſome perhaps 


at their own requeſt ; ſuch as, that they are abroad, that 


their eſtates are ſmall and incumbered, that they have no 
equipage, that they are practiſing barriſters, or officers 
in the militia, &c. 

The new Sheriff is generally appointed about the end 
of the following Hilary Term: This &:tenfion of the 
time was probably in conſequence of the . 17 E. 4. 
c. 7, which enables the old Sheriff to held his office over 
Michaelmas and Hilary Terms. 1 Comm, c. g. P. 341, u. 

This cuſtom, of the twelve Judges propoſing three 
perſons, ſeems borrowed from the Gothic conſtitution 
before mentioned; with this difference, that, among the 
Goths, the twelve nominors were firſt elected by the 
people themſelves, And this uſage, it is ſuggeſted by 
Blackflone, was, at its firſt iutroduQtion, founded , pon 
ſome ſtatute, though not now to be found among our 
printed laws: Firſt, becauſe it is materially different 
from the direction of all the ſtatutes before mentioned; 
which it is hard to conceive that the Judges would have 
countenanced by their concurrence, or that Fortęſcue 
would have inſerted in his book, unleſs by the authority 
of ſome ſtatute: And alſo, becauſe a ſtatute is expreſsly 
referred to in the record, which Sir Edvard Cote ſays 
he tranſcribed from the Counci/-Book of 3d March, 34 
Hen. VI. and which is in ſubſtance as follows: — The 
King had of his own authority appointed a man Sheriff 
of Lincoln/hire, which office he refuſed to take upon him ; 
whereupon the opinions of the Judges were taken, what 
ſhould be done in this behalf: And the two Chief Juſ- 
tices, Sir John Forteſcue and Sir John Priſot, delivered 
the unanimous opinion of them all; * that the King 
did an error, when he made a perſon Sheriff that was not 
choſen and preſented to him according to the ſtatute; 
that the perſon refuſing was liable to no fine for diſ- 
obedience, as if he had been one of the zhree perſons 
choſen according to the tenor of the ſtatute ; that they 
would adviſe the King to have recourſe to the 7hree 
perſons that were choſen according to the ſtatute, or 
that ſome other thrifty man be entreated to occupy the 
office for this year; and that, the next year, to eſchew 
fuch inconveniences, the order of the ſtatute, in this be- 
half made, be obſerved.” 1 Comm. c 9. 

Mr. Chriſtian expreſſes his diſſent from the foregoing 


opinion of the learned Commentator, that the preſent | 


practice originated from a ſtatute which cannot now be 
tound ; becaule, if ſuch a ſtatute ever exiſted, it mult 
have been paſſed between the date of this record, 
34H. 6, and the fat. 23 H.6. c. 8, beſore referred to; 
for that ſtatute recites and ratifies the „at. 14 E. 3. fl. 1. 
7, Which provides only for the nomination of one per- 
ton to fill the oihce when vacant; yet the former „at. 
) E. 2. ff. 2, leaves the number indefinite; wiz. Sheriffs 
thall be aſſigued by the Chancellor, Sc.; and if ſuch a 
ſtatute had paſſed in the courſe of thole eleven years, 
it is probable chat it would have been reſerred to by ſub- 
ſequent ſtatutes. Mr, Chri/tian conceives that the prac- 
tice originated from the conſideration, that as the King 
was to confirm the nomination by his patent, it was 
more convenient and reſpectful to preſent three to him 
than only one ; and though this proceeding did not ex- 


—— 


actly correſpond with the dire ions of the ſtatute, yet 
it was not contrary to its ſpirit, or, in ſtrictneſs, to its 
letter ; and therefore the Judzes might perhaps think 
themſelves warranted in ſayivg, that the three perſons 
were choſen accoru.ng to the tenor of the ſtatute. 
1 Comm. c. g. p. 342, u. | 

Notwithitanding the unanimous reſolution of all the 
Judges of England, entered, as before mentioned, in the 
Council-Bock, and the Fat. 34 & 35 H. 8. c. 26. 561, 
which expreſsly recognizes this to be the Law of the 
land; ſome have affirmed that the King, by his prero- 
gative, may name whom he pleaſes to be Sheriff, whe- 
ther choſen by the Judges or not. Fenk. 229. This 18 
grounded on a very particular caſe in the fifth year of 
Queen Eligabeth, when, by reaton of the plague, there 
was no Michae/mas Term kept at Reminder, ſo that the 
Judges could not meet there i» Craftino Animarum, to no- 
minate the Sheriffs; whereupon the Queen named them 
herſelf, without ſuch previous aſſembly, appointing for 
the molt part one of the two remaining in the laſt year's 
liſt. Dyer 225. And this caſe, thus circumſtanced, is 
the only authority in our books for the making theſe 
extraordinary Sheriffs. It is true, the Reporter adds, 
that it was held that the Queen by her prerogative 
might make a Sheriff without the election of the Judges, 
non ob/tante aliguo fatuto in contrarium : but the doctrine 
of aon ollſtantè s, which ſets the Prerogative above the 
Laws, was effeQually demoliſhed by the Bill of Rights 
at the Revolution, and abdicated H iner-Hall when 
King James abdicated the kingdom. However, it muſt 
be acknowledged, that the practice of occaſionally nam- 
ing what are called Pocket-Sheriffs, by the ſole autho- 
rity of the Crown, hath uniformly continued to the reign 
of his preſent Majeſty ; in which, few (if any) compul- 
ſory inſtances have occurred. 1 Comm. c. g. 

They were called Pocket-Sheriff5, who were appointed 
by the King, not being one of the three nominated in 
the Exchequer, The unanimous opinion of che Judges 
above referred to, from 2 /n/?.559, ſeems to preclude the 
poſſibility of a compulſory appointment, i Comm. 342, 2. 

The Sheriffs in every of the ſhires of als; mall be no- 
* 7 yearly by the Lord Prefident, Council, and 
Jultices of ales, and ſhall be certißed up by them; 
and after, appointed and elected by the Kiog, as other 
Sheriffs be. 24 Heu. 8, cap. 26: Dalt. Sb. 6. See title 
Males. 

The Sheriff, before he doth exerciſe any part of his 
office, and before his patent is made out, is to give ſe- 
curity in the King's Remembrancer's Office in the Ex- 
chequer, under pain of 100/, for the payment of bis 
proffers, and all other profits of the Sheriffwick ; but 
theſe ſecurities are never ſued, unleſs there is a deficiency 
in the Sheriff 's effects. Dalt. $h. 7. 

Tie Sheriff, before he takes upon him the exerciſe of 
his office, muſt not only take the oaths of allegiance 
and abjuration, enjoined to all officers by divers acts of 
Parliament, bur all Sheriffs, except thoſe of , ales and 
the counties palatine, mutt take the oath appointed by 


fat. 3 G. 1. c. 13. $18, for the due execution of their 


office. 

If a perſon refuſed to take upon him the office of 
Sheriff, it was uſual to punith him in the Star-ciamber ; 
and he may now be proceeded againſt by information in 
the Oourt of King's Bench. Allo, if he refuſes to take 

5 4 R 2 the 


a - 
* --_- 


_ 5 Ty — 2 Þ 
— — I” — IP: - 
— — —— — 


—_ 


WA — = 


_ x" 
„ 


— S A On "II 
— — 


+ .&. 


— 


5 % 


| —.— 


3 


aun 
% "I 


1 


nr 
* 8 
* 


- 
0, * pl 


n 
a 


2 * 


— 


SHERIFF III. Iv. 


the oaths injoined him, or officiates in the office before 
he hath thus qualified himſelf, the Court, which hath a 
eneral ſuperintendancy over all officers and miniſters of 
Juſtice, will grant an information againſt him : And it 
hath been held, that a refuſal of oaths injoined to be 
taken, amounts to a refuſal of the office, Dalt. S. 15: 
Dyer 167 : 3 Lev. 116: Carth, 307, 
A Sheriff, at the entrance into his Shrievalty, is to go 
to the Remembrancer's Office in the Exchequer, and 
there enter into a recognizance with ſurcties, with con- 
ditions for payment of his proſfers or accounts: Then 
his attorney, &c, will write him a note, fignifying that 
he is choſen Sheriff of ſuch a county, and bath entered 
a recognizance; which he mult deliver to one of the 
Six Clerks in Chancery, to make his patent by ; with 
the writ of aſſiſtance, and writ of diſcharge to his prede- 
ceſſor: And, in the next place, the new Sheriff is to go 
to a Maſter in Chancery, if he be iv Lenden, to take the 
oaths, Dalt. Sher, 291. a 

If the Sheriff be not in London, the oath may be taken 
by dedimus folgſtatem, directed to any two juſtices of the 
peace of the lame county, one to be of the guefum, or to 
any other commiſſioner or commiſſioners, or be!ore one 
of the Judges of aſſiſe for that county, or one of the Maſ- 
ters in Chaucery, who, it is ſaid, may, as wel! as the 
Judge, adminiſter ſuch oath without any dedimus. Dalt. 
Sher. 13. 14. 

If the commiſſioners return the commiſſion or writ, 
and that the oaths are taken, when they are not taken, 
they are finable. Dyer 168: Dali. Sher 14. 

When a Sheriff is choſen, the old Sheriff continues 


Sheriff of the county till the new is ſworn, which com- 


pletes him in his office: But the office of the old Sheriff 


ceaſes and is at an end when the writ of diſcharge comes 


to him. |. 


IV. A Sn r cannot be elected Knight of the 
Shire for that county for which he is Sheriff. 4 Iuſt. 48: 
Lit. Rep. 326. See title Parliament. | 

By /tat. 14 Ed. 3. c. 7, no Sheriff ſhall tarry or abide 
in his office above one year, upon pain to forfeit 200/. a 
year as long as he occupieth the office; and every par- 
don made for ſuch offence or forfeiture ſhall be void: 

And ſee fat. 42 E. 3. c. , pot. V. London, Middleſex, &c. 


are not within theſe ſtatutes. See far. 3G. l. c. 15 21. 


Notwithſtanding theſe old ſtatutes, it hath been ſaid, 
4 Rep. 32, that a Sheriff may be appointed durante bene 
placito, or during the King's pleaſure ; and fo is the form 
of the royal writ, Therefore, till a new Sheriff be 
named, his ofnce cannot be determined, unleſs by his 
own death, or the demiſe of the King; in which laſt 


caſe, it was uſual for the ſucceſſor to ſend a new writ to 


the old Sheriff; but now by far. r Ann. ff. 1, c. 8, 
all officers appoiated by the preceding King may hold 
their offices for x months aſter the King's demiſe, unleſs 
ſooner diſplaced by the ſucceſior, See Dale. 7, 8. 

By /at. I Rich. 2. c. II, it is enacted, that none that 
hath becn Sberiff of any county a year, ſhall be within 
two years next choſen again, cr put in the ſame 
oilice, if there be other ſufſicient. 

And by Vat. 1 H. 5. c. 4 it is enacted, that they 

that be Bailiffs of Sheriffs one year, ſhall be in no ſuch 

office by three years next following, except Bailiffs of 
$heriTs which inherit in their office. 


By fat. 4. H. 4. c. 5, it is enadded, that every She, 
riff ſhall be del ling in proper perſoa within his baili. 
wick, for the time he ſhal! be fuch ofücer; and that the 
Sheriff ſhall be ſwora to do the ſame. 

Hence it is clear that a SLcriff hath no juriſdiction in 
any other county, nor can he de a judicial act, in which 
his perſonal prelence is required, oat of his county; but 
it is held, that he may do a muiiſterial act, as make a 
panel, or reiura a writ, cut of his county,” unleſs he ig 
beyond fea. Dall. Sh. 22: 9 4. 4. 1.— See farther, 
Plowd. 37: Dalt. Sher. 23. 

A Sheriff may ma«e and de! ethe return of a writ 
any where. 17 tf. 328. A Sheriff prees out a blank 
warrant upon a writ which is filled uv» by an attorney, 
this is ill, 2 U. 47. Sce title Commitment. 

Until a different regulation was made by fat 8 Flix, 
c. 16, in a great many inflances two counties had une and 
the ſame Sner:{f ; his is ſtill the caſe iu the counties of 
Cambridge and Huntingdam- 

It will appear to be c the utmoſt importance to have 
the Sheriff appointed according to Law, when we con- 
ſider his power and duty. Theſe are either as a Judge, 
as the Keeper of the King's Peace, as a miniſterial officer 
of the ſuperior Courts of Juftice, or as the King's Vailiff. 
1. Comm. c. 9. 

In 11s judicial capacity, he is to hear and determine all 
cauſes of 40s. value, and under, in his County Court (ſee 
that title); and he has alto a judicial power in divers 
other civil caſes. Dalt. c 4. He is likewiſe to decide the 
elections of Knights of the Shire, ( ſubject to the control 
of the Houſe of Commons,) of Corovers, and of Ver— 
derors ; to judge of the qualification of voters, and to 
return ſuch as he ſhall determine to be duly elected. 
1 Comm. c 


As the Keeper of the King's Peace, both by Com- 


mon Law and Special Commiſſion, he is the firſt man in 
the county, and ſuperior in rank to any nobleman therein, 
during his office. 1 Rell. Rep. 237, He may apprehend, 
and commit to priſon, all perſons who breals the peace, 
or attempt to break it; and may biud any one in a re- 
cognizance to keep the King's peace. He may, end is 
bound ex officio to purſue, and take all traitors, mur. 
derers, felons, and other miſdoets, and commit ther 10 
gaol for ſafe cuſtody. He is alio to defend his covnty 
againſt any of the King's enemics when they come into 
the land; and for this purpoie, as well as for ke: wing 
the peace and purſuing felons, he may command aue 
people of his county to attend him; which is called the 
pofſe comitatits, or power of the county: And this lug: 
mons every perſon above ſiſteen years old, and under t!12 
degree of a Peer, is bound to attend upon warning, under 
pain of fine and impriſonment, Scat. 2 Ilen. 5. l. 1, 
c. 8. See title Riot. But though the Sheriff is thus the 
principal conſervator of the peace in his county, vor by 
the expreſs directions of the great charter, (c. 17,) he, 
together. with the conſtable, coroner, and certain otlor 
oflicers of the King, are forbidden to hold any pleas of 
the Crown; or, in other words, to try any criminal of ence, 
For it would be highly unbecoming, that the exvcca- 
tiorers of juſtice ſhould be alſo the jqudges; ſhould in- 
poſe, as well as levy, fines and amercements ; ſhould 
one day condemn a man to death, and perfonally exe— 
cute him the next. Neither may he act as an ordinary 


Juſtice of the peace during the time of his office ; For 
this 


. 


— 
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this weuld be equally inconfitent 5 he being in many 
reſpects the ſervant of the Juſtices, Stat. I Mar ft. 2. e. 8. 
In his miniſteriale 1pactty the dheriſt 15 bound to execute 
all proceſs iTaing Irom the k.::g*s Courts of juſtice, In the 
commencement -f civil cauſes, he 15 to ſerve the writ, to 
arreſt, and to take bail; win che cauſe comes to trial, 
he alt ſum mon and return the Jury; when it is deter- 
gained, he mult ſee the judgment of the Court carried 
jato execution. In criminal matters, he alſo arreſts and 
impriſons, „ returns che Jury, he has the cullody of the 
dehequent, and he. executes che lentene? of the Court, 
thobgu 1 ex 2nd £9 death if. Jes title Exc culieu. 


5 0 , Yo *y* * 2 * 8 - 5 : p 
! * * » C 12 17 > „* 1 " 
As the King's Boiliff, it is his bufinels to preferve the 
' . — A 1 , ! . . „ 4 . " * 1 13 * 
"Th Its 01 the k $$24 Wien 1115 Bail, Co +» 107 10 1215 Coupty 
*- : * « 


is frequently called in the writes: A word introduced by 
1 ia A 114 AT *, * ond gd . ' ; 37+ 1210 of the 
tne 1 Ine 3 Oi ine 4a TA TD 5 Ao e nion is Ne 
French, whoſe territory is divided into bailiwicks, as 
that of E n Into counties. £6; *C/C de 2 18 7. 
He muſt ſcile to tue King's uſe all frogs devolved to the 
Cr wn by atrainder Ot elcheat; mull levy all gnes and 
forfeitures; muit life and keep all waits, wrecks, 
1 9 U 8 bi 5 * ; 
ellrays, nd the like, unless they be granted to ſome 
Subject; and muſt alſo cv 1-&t the King's rents wirnin 
the bailiwick, if commanded by proceſs from the Exche- 
quer. Dalt. c. g. 


V. By flat. 23 H. 6. c. 9, it is provided, * that no 
Sheriff ſhall let to ſurm, in any manner, his county, nor 
any of his bailiwicks, hundreds, or wapentakées.““ 

In the conſtruction hereot ic hath been holden, that 
this is a particular law, and muſt be pleaded, otherwiſe 
the Judges cannot take notice of it. 3 Kc. 678, 

It hath been held, that a leaſe thercot, though no rent 
was ever received, is within the ſtatute: the intent there— 
of being that Sheriffs ſhould keep their counties in their 
on hands. 20 Hen, 7. 13. See Dalt. Sher. 23, 24: 
Plxwd. 87: Moor 781. 

To execute his various duties, the Sheriff has under 
kim many inferior officers; an Under-Sheriff, Bailiffe, 
and Qaolers ; who maſt neither buy, ſell, nor farm their 
ollices, on forfeiture of 5007, 

By flat, 3 Geo. 1. c. 15, * it ſhall not be lawful for 
any perion to buy, fell, let, or take to farm, the office of 
Uader-Sheriff or Deputy-Sieriff, Seal keeper, County- 
clerk, Shire-cterk, Gaoler, Bailiff, or any other office 
pertaining to the office of High- Sheriſf, or to contra a 
tor any ot the laid othces, on forfeiture of 5ool. one 
moiety to his Majelly, the other to ſuch as ſhall fue in 
any Court at Helmer, within tao years alter the of- 
fence.”” Q 10. 

« Provided, that nothing in this ac 11] hinder any 


High- Sheriff from conffituting an Under-Sheriſt or De- 


puty- Sheriff, as by Law he may; ror to hinder the Un- 
der-Sheriff in any caſe oi the High-Sheritt's death, 
when he aQs as High. Sheriff, from conſtituting a Pe— 
puty; nor to hinder the receipt of, or accounting to the 
Sheriff, Cc. for legal fees. See Dat. 3, 514: Lib. 13: 
2 Broaunl. 281. 

The High Sheriff may execute the oſſice himſelf; and 
the Under-Sheriff hath not, nor ought to have, any 
eſtate or intereſt in the ofñ ce itſelf; neither may he 
do any thing in his own name, but only in the name of 
the High-SheriF, who is anſwerable for him. Dalt. 
Ther, 3: Saik, 96. | 


{ 
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By { 8 of the above ſtatute, 3 Geo. 1. e. 15, it is en- 
acted, “ that if any Sheriff ſhall die before the expir- 
ation of his year, or before he be ſuperſeded, the Under- 
Seri ſhall nevertheleſs continue in his office, and exe- 
cute the fame in the name of the deceaſed, till another 
Sneriff be appointed and {worn ; and the Under-Sheriff 
ſnall be aniwerable for the execution of the office during 
tuch interval, as the Hiph-Skeriff would have been; and 
the ſecurity given by the Under-Skeriff, and his pledges, 
thall Rand a tecurity to the King, and all perſons whatſo- 
ever, for the performing of his office during ſuch in- 
terval.“ 

Ihe Under Sheriff, before he intermeddle with the 
ofuc?, is to be ſworn; this was firſt injoined by /at. 
27 Elis. c. 12,and the form of tne oath there preſcribed, 
B-ivie this latute the Under- Sheriff was never ſworns 
1 Rel. Rep 274, fer Cote, And now by fat. 3 Geo. 1. 
c. 15. % 19, it is enacted, that all Under Sheriffs of any 
counti's in South Britain, except the counties in Wales, 
and county palatir.e of Che/er, before they enter upon 
their offices, ſhall take an 02th, appointed by that act, 
for the execution of their office. 

A Sheriff cannot appciat two Deputy-Sheriffs extra- 
ordinary. 2 WU. 378. 

1 ne Under-SherifF uſually performs all the duties of 
the office; a very few only excepted, where the per- 
ſonal preſence of the High Sheriff is neceſſary, But no 
Under-dneriff ſhall abide in his office above one year; 
ftat. 42 Ed. z. c. g; and if he does, by fat. 23 Hen. 6. 
c. 8, he forſeits 2007 a very large penalty in thoſe early 
days. And no Und-r-Sheriff or Sheriff 's officer ſhall 
practiſe as an attorney, during the time he continues in 


fuch ciace ; for this would be a great ialet to partiality 


| ani oppreſſion. Sat 1 H. 5. c. 4. But theſe ſa utary re- 


guizitons age framefutly edaacd, by prataling in the 
names of other attornies, and putting in am deputies 
by way cf nominal Uader-Sheriffs; by reaſon of 
which, ſays Dalia, the Under-Sheritfs and Bailitfs do 
grow ſo cunning in their icveral places, that they are 
able to deceive, and it may well be feared that many of 
them do decerve, both the King, the High-Sheriff, and 
the county. Dale. c. 115. 

ee further, as conneQed with this title, this Dice 
a », utles County; County Court 5; Tourn; Execution; 
Ejcape, &c. &c.: As alſo Fin, Abr. ; Impey's Sheriff, Ec. 
HERIFF's COURT Ix LoRN DON; See title London. 
SHERIFF's TouRxN; See Tourn or Tarn. 

IERIFFALTY, wicecomitatus.| The Fheriff. fl. ip, 
me of a man's being Sheriff. Sat. 14 Car. 2. c. 21. 
IERNIFFVWICR, Ie extent of a Sheriff's au- 
thority. 

SHLERIFFGELD, A rent formerly paid by the She- 
riff; andit is prayed that the Sheriff in his account may 
be diſcharged thereof. Rot. Parl. 50 Ed. 3. 

SHERIFF-TOOT1H, Scems to be a tenure by the 
ſervice of providing entertainment for the Sheriff at his 
County Courts, Ret. Plac. in Itin. apud Ceſtr. 14 H. 7. 
In Derbyhire, the King's hailils anciently took Gd. of 
every bovate of land, in the name of SneriF-tooth. Rel, 
Plac. Parl. 653. And it is {aid to be a common tax le- 
vied tor the Sheriff's diet. 

SULVWING, aox/fralfo.] Is ſpecially uſed to be quit 
of autachment in a Court, in plaints ſhewed and not 
avowed, Sp. Epitom 1130. Sev Menſtrans. 
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SHIELD, /cutum.] An inſtrument of defence; (from 
the Sax. laaun;) to cover, or the Greek oxyrocy a ſkin ; 
Shields anciently being made with ſkins, And hence 
Scutage and Eſcuage. See title Tenures. 

SHIFTING USE; See title Ce. 

SHILLING, Sax. /cilling, Lat. ſolidus.] Among the 
Englifh Saxons paſſed but for 5d. atterwards it contained 
164. and often 204. In the reign of King William J. 
called the Conqueror, a Shilling was of the ſame deno- 
minative value as at this day. Leg. Hen. I: Domeſaay. 

SHILWITE, El emenaa pro trauſgreſſione facta in na- 
ti vam impregnando. Monaſt. Rading MS. See Chilaavit, 

SHIP-MONEY, An impoſition charged upon the 
ports, towns, cities, boroughs, and counties of this realm, 
in the time of King Charles I. by writs commonly called 
Ship-writs, under the Great Seal of Exglaud, in the year 
1635 and 1636, for the providing and furniſhing certain 
Ships for the King's ſervice, &c. which was declared to 
be contrary to the laws and ſtatutes of this realm, the 
Petition of Right, and liberty of the Subject, by /ar. 
17 Car. 1. c. 14. 

SHIPPER, Is a Duich word ſignifying the maſter of 
a ſhip, mentioned in ſome of our ſtatutes. We uſe it for 
any common ſeaman ; and generally ſay Skipper. 

SHIPS AND SHIPPING; See Navigation Acts. 

No owner of a Ship ſtall be liable to anſwer loſs, by 
reaſon of imbezzling any gold, filver, jewels, &c. taken 
in or put on board, or for any forfeiture incurred, with- 
out the privity or knowledge of ſuch owner, further 
than the value of the Ship and freight due : But other 
remedies, againſt the maſter and ſeamen of ſuch Ships, 


are not taken away. Sat. 7 Geo. 2. c. 15. As a malter. 


or owner of a Ship may have an action for the freight; 
either the one or the other are aniwerable, where goods 
are damaged in the Ship. But where there are ſeveral 
owners, and one diſagrees to the voyage, he ſhall not 


be liable to any action after for a miſcarriage, Cc. 
| Comberb. 116. Where the owner, and not the freighter, 


is liable for a loſs of gold ſent by the Ship ; See 2 Stra. 
1251. Owners of Ships are hable for the goods on account 
of the freight, though robbed of them, and for default 
of the maſter. Aunaly 86. See title Carrier. 

An action doth not lie againſt a man as owner, but as 
he hath the benefit of the freight; for when there are 
ſeveral owners, and one diſſents from the voyage, he 
ſhall not be liable afterwards for a miſcarrizge, c. 
Ann. go: Comb. 117. See 2 Strange 816. Where it was 
held, that prima facie the repairer of a Ship has his elec- 


tion to ſue the maſter who employs him, or the owners; 


but if he undertakes it on a ſpecial promiſe from either, 
the other is diſcharged.-—As to further matters, ſee titles 
Navigation Ads; Nawy ; Inſurance ; Quarantine ; Wreck 


and other appoſite titles. 


SHIRE, comitatus, from the Sax. ran, to part or 
divide,] Is well known to be a part or portion of this 
kingdom, called alſo County : The old Latin word was 


ra; and ſcyræ, provincie indicabantur. Brompt. 659. 


King Alfred firſt divided this land; and his diviſion was 
in ſatrapias, now called Shires, in centurias, now called 
Hundreds, and decennas, now called Tithings. Leg. Al- 


fred. See Brompton 956, and this Dict. title County. 


SniRE-CLERK, He that keeps the County Court; 


his office is ſo incident to the Sheriff, that the King can- 


not grant it. Mittor's caſe. 4 Rep. 
4 


SHO 


SIR E-Max, or Scvar-Ma x, Was ancient!y Judy, 
of the county, by whom trials for land, Sc, were We 
mined before the Conqueſt. Lamb, Perams. p. 442, 

SHIREMOTE, An aſſembly of the County or Shire at 
the Aſſizes, c. See Scyregemot; Turn. 

SHOEMAK ERS, Are to make their ſhoes of ſuf. 
ficient leather, or forfeit 35. 4d. fat. 1 For. 1. © 22. — 
And all journeymen employed in making boots, fo: 
ſlippers, or gloves, &c. that neglect their buſineſs, by 
working for, any other maſter, betoze they have done the 


work firſt undertaken, may be committed to the houſe of | 


correction for a month; Vat. 13 Geo. 2. c. 8. Sce title 

Leather ; Manifactures. : 
SHOOTING. Shooting at perſons in any dwelling. 

houſe, or other place, felony without clergy. Stat. ge. 1, 


c. 22. See Black Ad. — The eſſence of this crime 


conſiſts in maliciouſly ſhooting: No act of theotin 

therefore will amount, under this ſtatute, to a capital 
offence, unleſs it be accompanied with ſuch circumſtances 
as, in conſtruction of law, would have amounted 10 
the crime of murder, if death had enſued from ſuch ad: 
For there 1s no ſpecies of homicide in which malice forms 
any ingredient, except that of murder : It follows, there. 
fore, that a Shooting in a tranſport of paſſion, excited 
by ſuch a degree of provocation as will reduce homicide 
to the offence of manſlaughter, is not within the mean. 


ing of the ſtatute. 4 Comm. 208, u. cites Gatineaux's 


caſe : Leach 323. 

SHOP, Sh2pa.] A place where any thing is openly ſold, 

SHoPp-Books, See title Evidence, col. 2, of the intro- 
ductory matter. 

SHOPLIFTERS, Thoſe who ſteal goods privately out 
of Shops 3 which being to the value of 5s. though no 
perſon be in the Shop, is felony without benefit of cleroy, 
by fat. 10& 11 V. z. c. 23: See tide Larceny II. i. 

dHORLING AND MORLING, or MORT LING, 
Words to diſtinguiſh felis of theep ; Shorling being the 
fells after the fleeces are ſhorn off the ſheep's back; and 
Morling the fells flayed off after they die or are killed: 
In ſome parts of England they underſtand by Shorling, 
a ſheep whoſe face is ſhorn off; and by a Morling, a 
ſheep that dies. fat. 3 Ed. 4. c. 1. | 

SHORTFORD. The ancieat cuſtom of the city of 
Exeter is, when the Lord of the fee cannot be anſwered 
rent due to him out of his tenement, and no diſtreſs can 
be levied for the ſame, the Lord is to come to the tene- 
merit, and there take a ſtone or ſome other dead thing 
of the ſaid tenement, and bring it before the Mayor and 
Bailiffs ; and thus he muſt do ſeven quarter-days ſuc- 
ceſſively; and if, on the ſeventh quarter day, the Lord 
is not ſatisfied his rent and arrears, then the tenement 
ſhall be adjudged to the Lord to hold the ſame a year 
and a day ; and forthwith proclamation is to be made in 
the Court, that if any man claims any title to the faid 
tenement, he muſt appear within the year and a day 
next following, and ſatisfy the Lord of the faid rent and 
arrears : But if no appearance be made, and the rent 
not paid, the Lord comes again to the Court, and prays 
that, according to the cuſtom, the ſaid tenement be ad- 
judged to him in his demeſne as of fee, which is done 
accordingly ; ſo as the Lord hath from thenceforth the 
ſaid tenement, with the appurtenances, to him and his 
heirs: And this cuſtom is called Shortford ; being as 
much as, in French, to forecloſe. 1zack's Antiq. Exet. 48. 


SHREWS- . 


SHR 
SHREWSBURY, Regulations of the drapers there, 
Stat. 8 Elix. c. 7. 
SHRIVED, or SHRIEVED, from the Sax. /crifar.] 
A penitent perſon confeſſed by a prieſt. See Confeſhr. 
SHROWD, Fealing of. If any one, in taking up a 


dead body, ſteals the dhrowd or other apparel, it will be 


felony ; for the property thereof remains in the exe- 

cutor, or whoever was at the charge of- the funeral. 
Inft. 110 : 12 Rep. 113: 1 Hel. P. C. 535. 
SHRUBS, Trees, Roots, Plants, &c. Deſreying; See 

titles MiSCHIEF, Malicicus; — Stealing; See Larceny. 
SIB. AND SOM, Sax. ] z. e. pax & concordia. Spelm. 
SICA, SICHA, Aditch ; from the Sax fic, lacuna. 


Ion, Angl. ii. 130. 


SICH, fichetum and fiketrus.] Is a little current of 
water, which is dry in ſummer ; a water furrow or gut- 
ter. Mon. Angl. ii. 426. | | 

SICIUS, A ſort of money current among the old 
Engliſh, of the value of 24, Egbert in Dialogo de Ecclgſi- 
aſtica inſtitution, 98. | 

SICUT ALIAS, Another writ like the former ; See 
titles Alias; Capias ; Proceſs, &c. 5 

SIDELINGS, Meers betwixt or on the ſides of 
ridges of arable land. Mon. Angl. ii. 275. 

SIDESMEN ; See title Chrrchwwaraens, 

SIERRA LEONE, Settlement of; See Slade Traxe. 

SI FECERIT TE SECURUM, A ſpecies of ori- 


ginal writ, ſo called, from the words of the writ, which 


ths 


directs the Sheriff to cauſe the defendant to appear in 


Court, without any option given him, provided the plain- 
tif gives the Sheriff ſecurity effectually to proſecute his 
claim. See title Original. 

SIGILLUM ; See Seal. | 

SIGLA, from the Sax. ge.] A ſail mentioned in 
the Laws of King Etheldred, c. 24. 

SIGNET, Fr.] One of the King's ſeals, uſed in 
ſealing his private letters, and all ſuch grants as pals 
his Maj«t;'s hand by bill ſigned ; which ſeal is always 
in the cuſiudy of the King's ſecretaries, and there are 
four cler of the Signet office attending them. 2 I 
550, The Law takes notice of the Sign-manual and 
privy Signet, See titles Grant of the King; Privy Seal 

SIGNIFICAVIT', A writ niuing cut of the Coan- 
cery, upon certificate given by the O:dinary of- a man's 
ſtandiag excommunicate by the ſpace of forty days, for 
the lying him up in priſon till he {fubmit_nimlelt to the 
authority of the church: And it is fo called, becauſ: 
S:2i/7:aVit is an emphatical word in the writ. Reg, Ori, 
There 1s alto another writ of this name in the regiſter, 
directed to the Juſtices of the bench, commanding them 
to ſtay any ſuit depending between ſuch and ſuch parties, 
by reaſon of an excommunication alleged againſt the 
plaiatiff, Sc. Reg. Orig. 7. And in Fitsberlert we find 
writs of Significavit in other caſes; as Significavit pro 
tor peris deliberatione, &c. F. V. B. 62, 66. The com- 
mon writ of Significavit is the ſame with the writ Ex- 
Cn mumcato capiendo, See that title, 

SIGNING of Deeds and Malls; See thoſe titles. 

SIGN-MANUAL. The ſubſcription of the King at 
the top of grants or Jetters-patent, which firſt paſs by 
bill, Sc. By fat. 1 Mar. ff. 2. c. 6, If any perſon ſhail 
fa\'oly forge or counterfeit the Sign- Manual, Privy-fignet, 
or Privy-teal, ſuch offences ſhall be deemed high trea- 
fon, See title Grant of the King. | 
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SIMONY. 


SIGNUM, A croſs prefixed as a ſign of aſſent and 
approbation to a charter or degd, uſed by the Saxons. 
See title Seals. 

SIGNS. The citizens of London are to hang out 
Signs at their houſes, for the better finding out their 
reſpective dwellings, &c. Chart, K. Char. 1. See titles 
London; Police. 

SILENTIARIUS, Ong of the Privy Council; and 
/ilentium was formerly taken for conventus privatus. Matt. 
Paris, ano 1171. According to Littleton, it 15 an uſher, 
who ſeeth good rule and /lerce kept in Court. Lit. Did. 

SILK. The regulation of the importation and export- 
ation of this article, forms one of the many complicated 
proviſions of the Navigation Acts, paſſed from time to 
time. — The manufacture of it is in ſome meaſure ſub- 
jected to the Exciſe Lanos. - And the workmen therein 


are reÞrained from frauds by the proviſion of ſeveral 


acts, extending alſo (many of them) to other Mannfac- 
tures. See thoſe titles for general ideas on the ſubject, 
to derelope which, more particularly, would here be un- 
intereſting and unneceſſary. 

SitLk-ThHROwWER, and TwrowsTER, The trede 
or my ſtery of thoſe who wind, twiſt, and ſpin or throw 
Sill, thereby fitting it for uſe: They are incorporated 
by ſtatute, and mention is made of Silk- Winders and 
Doublers, who are members of the ſame trade. Sat. 13 
& 14 Car. 2. c. 15.—None ſball exerciſe the Silk- 
Throwers trade, but ſuch as have ſerved ſeven years“ 
apprenticeſhip to it, on pain of forfeiting 40s. a- month. 
Stat. ibid. Silk-Winders, &c. imbezzliog or detaining 
Silk, delivered by Silk-Throwers, ſhall pay ſuch damage 
as a Juſtice ſhall order, or not doing it ſhall be whipt and 
{ct in the ſtocks; and the receivers are to be committed 
to priſon by a Jultice of peace till ſatisfaction is made 
the party injured. Stats. 20 Car. 2. c. 6: 8 9 V. z. 
c. 36.— See titles Vea ver, Manunfactures. 

SILVA- CD OA, Wood under twenty years growth, 
or coppice-wood. Sat. 45 Ed. 3. c. 3. See title T thes, 

SIMILITUDE OF HAND-WRITING ; See title 
Evidence, col. 6 of the Introduttion, div. 2. 

SIMNEL, or SIMINELL, foninellas, del ſimuellus.] 
Is mentioned in the aliſe of bread, and is ful in ute, et- 
pecially in Lent: The Z£ugli/ Simnel is paris puricr, or 
the pureit white bread. Sat. 51 H. 3. ,. 1: Ord. pro 


piſtor incerts temp. c. 1. 


It it ſaid to come from the Lat. mila, which ſignißes 
the ñneſt part of the flour: paris fmilageucus, Simneil— 
bread. It is mentioned in Hat. ad paris, bread made 
into a Simnel! mall weigh two ſhillings lefs than Waltell- 
bread. Covell, 


SIMONY, 


Stucx ia: Pendiiio rei facre.] So called from the 
1 / 

reſemblance it is ſaid to bear to the fin of Srmern Mag 

Though the purchaling of holy orders ſeems to approach 


nearer to this offence. See title Pan II. 


I. Of Simeny, generally ; what foall be deemed Si- 
mony ; and the Penalty on this Offence. 
II. How far Bonds of Refirnation are lawful ; and 
the Power exercijed over ſuch Bonds by the 
Court of Chancery ; and wwhather the Ordinary 
is obliged te accept a Refignation on ſuch Bund, 
See alio this Vit. title ee nation. 
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SIMON I. J 


I. Simon is defined to be Studigſa woluntas emendi wel 
vendendi aliquid ſpirituale aut ſpirituali annexum opere ſub- 
fecuto, — Alſo wenaitio rei ſacræ. And ſome authors mention 
Simony per muuus triplex; as per munus à manu, i. e. by 
bribery, where money is paid down for a benefice ; fer 
munus a lingua, by favour and flattery; per munus ab ob- 
ſeſuio, 4. e. by a ſordid ſubjection to the patron, or doing 
him tervices: To which has been added, the making of 
preſents, without taking any notice of expeCting a church 
benefice. | 

Some authors tell us of a perſon who took off the cap 
of Greſulan, an Archbiſiop of Milan, and ſhaking it, 
told tae people, {/e Grojulanus gui eff Jub ia cappa 
non de alio dico) eff Simoniacus, &Cc. per minus à 
manu, i. e by bribery ; per munus a lingua, i. e. by fa- 
vour and flattery; per munus ab aliſeguio, i. e. by a ſordid 
ſubjecting himſelf to the patron. Coxvel!, 

Simony is defined by Blachſtoue to be, the corrupt 
preſentation of any one to an eccleſiaſtical beneſice, for 
money, gift, or reward [or benefit]. It was, by the 
Canon Law, a very grievous crime ; and is ſo much 
the more odious, becauſe, as Cate obſerves, it is ever 
accompanied with perjury, for the preſentee is ſworn to 
have committed no dimony. 3 /z/. 156, 176, However, 
it was not an offence puniſhable in a criminal way at the 
Common Law, it being thougut ſufficient to leave the 
Clerk to eccleſiaſtical cenſures. But as theſe did not 


affect the Simoniacal patron, nor were efficacious enough 


to repel the notorious practice of the thing, divers acts 
of Parliament have been made to reſtrain it by means 
of civil forfeitures ; which the modern prevailing uſage, 
with regard to ſpiritual preferments, calls aloud to put 
in execution, 2 Comm. c. 18. 

Simony is generally ſaid to be the buying or ſelling 
holy orders, or ſome ecclefialtical benefice, An eccle- 
ſiaſtical benefice, in the larger ſenſe of it, in which it is 
here uſed, comprehends not only parochial beneſices, but 
all eccleſiaſtical dignities and promotions. As by this 
offence worthy and learned men are kept out of the 
church, and a door is, to the great ſcandal of religion 
and prejudice of morality, opened to perſons by no 
means qualified to diſcharge the duties of the ſacred 
function, it is of the utmoſt conſequence to ſociety that 
it be prevented, Witha view to this, canons were an- 
ciently made, by which a very ſtrict oath was 1:joined ; 
and it was puniſhed with deprivation or diſability, as 
the caſe required. e 

Simony is mentioned as a thing ſo deteſlahle in the 
eye of the Common Law, that a piaintiff in quare impedit 
could not, before the ſtatute of Ieſtm. 2, recover da- 
mages for the loſs of his preſentation, it being conſidered 
as a thing of no value; nor could a guardian in ſocage 
pretent to an advowion in the right of his heir, becauſe, 
as he could take nothing for it, he could not bring it 
to account. 1 1. 17, b; 89, a. 

In Cro. Ch. 35 2, it is ſaid that this has, by the law of 
God and of tie land, been always accounted a great 
offence. In Hob. 167, it is laid down, that a bond on a 
Simoniacal contract is againſt Law, becauſe ex turpi 
cauja. and contra benos mores ; nay, that it is as void as 
an uſuricus bond, which, if paid by an exe-ator, is a 
Aevaſ/tavit, The fame is held in Cre. Car. 425. In 
Carth. 252, ſuch bonds are ſaid to be void as being again 
Jaw, although they are not {v declared by the ſtatute. 


- „ 


* 
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But as has been already remarked, ſince neither the con. 
ſideration of the heinouſneſs of the offence, nor the pro- 
viſion made againſt it by the Canon or Common Lay, 
was ſuflicient to put a ſtop to this miſchief, it was at 
length reſtrained by the Statute Law. 

By the fat. 31 Elix. c. 6, it is, for avoiding of Simony, 
enacted, that if any patron for any corrupt conſider. 
ation, by gift or promiſe, directly or indirectly, hall 
preſent or collate any perſon to an eccleſiaſtical tencficg 
or dignity ; ſuch preſentation ſhall be void, and the pre. 
ſentee be rendered incapable of ever enjoying the ſame be- 


'nefice : and the Crown ſhall preſent to it for that turn 


only. The words of the ſtatute are, “ that if any perſon 
or perſons, Bodies-politick or corporate, ſhall for any (vm 


of money, reward, gift, profit, or benefit, or by realon of 


any promiſe, agreement, grant, end, or covenant, of or 
for any ſum of money, reward, gift, profit, or benefit; 
preſent or collate any perſon to any beneſice, c. every 
ſuch preſentation, collation, Cc. ſhall be utterly void, 
and it ſhall be lawful for the Queen, her heirs and ſuc- 
ceſſors, to preſent, c. unto ſuch benefice, Sc. and that 
every perſon or perſons, Bodies-politick or corporate, 
that ſhall give or take any ſuch ſum of money, Cc. or 
take or make any ſuch promiſe, &c. ſhall forfeit the 
double value of one year's profit of every ſuch benefice, 
Dc. and the perfon ſo corruptly taking, &c. ſuch beue- 
fice, Oc. ſliall be adjudged a diſabled perſon in law to 
enjoy the ſame.” F 5. 

If any perſon {hall for any ſum of money, reward, 
Sc. admit, inſtitute, inſtal, induR, inveſt, or place any 
perſon in or to any benefice, c. every ſuch perſon ſhall 
forfeit the double value of one year's profit of every 
ſuch benefice, and the fame ſhall be void; and the patrn 
collate thereto, as if the party admitted were dead.“ 5. 

But if the preſentee dies, without being convicted ut 
ſuch Simony in his life-time, it is enacted by Gel. 1/7, 
SM. f. 1. c. 16, that the ſimoniacal contract tha!l not 
prejudice any other innocent patron, on pretence of lap 
to the Crown or otherwiſe, Allo by the . 12 H. 
. 2. c. 12, if any perſon for money or protit ſhall pro- 
cure, in his own name, or the name of any other, che 
next preſentation to any living eccleſiatiical, and ſhall be 
preſented thereupon, this is deciared to be a fimoniacz!. 
contract; and the party is ſubjected to all the eccleii- 
aſtical penalties of Simony; is diſabled from holding the 
benefice, and the preſentation devo!ves to the Crown, 
Before this ſtatute, it was doubted whether it was Simony 
for a clerk to purchaſe the next turn in a living for himſelt. 


Upon theſe ſtatutes many queſtions have ariſen, with 


regard to what is, and what is not Simony. And, 
among others, theſe points ſeem to be clearly ſettled: 
1. That to purchaſe a preſentation, the living being ac- 
tually vacant, is open and notorious Simony z this being 


- exprelsly in the face of ine ſtatute. Cyo. Elix. 788: 


Maor 914. Lord Hardzicke was of opinion, that the ſale 
of an adviu/ n, during a vacancy, is not within the fta 
tute of Simony, as the ſale of the next preſentation is: 
but it is void by the Common Law. Ambl, 268, See 

2 Comm. 22, in u. ä | 
2. For a C/zrk to bargain for the next preſentation, the 
incumbent being fick aud about to die, was S1Muny, 
even before the ſlatute of Queen dune. Hob, 165. And 
now, by that ſtature, to purchaſe, either in his own 
name or another's, che next preſentation, and to be 
thercupo! 
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thereupon preſented at any future time to the living, is 
direct and palpable Simony. 

3. For a father to purchaſe ſuch a preſentation, 
in order to provide for his ſon, is not Simony ; for 
the ſon is not concerned in the bargain, and the fa- 
ther is by nature bound to make a proviſion for 
him. Cro. Eliz. 686: Moor 916.—But where a father, 
the church being void, contracts with the grantee of the 
void turn to permit the grantor: to preſent his ſon, an! it 
is done, this is a ſimoniacal promotion. Cro. Jac. 533. 


So if a father, in conſideration of a clerk's marrying 


his daughter, doth covenant with the father of the clerk, 
to procure for him a preſentation to a certain church 
whea it ſhall become void, and he 1s afterwards thereto 
preſented, it is a ſimoniacal promotion. Cro. Car. 425. 
By 58, of the far. 31 Elix. c. 6, if perſons alſo cor- 
ruptly reſign or exchange their benefices, both the 
giver and taker ſhall forfeit double the value of the 
money, or other corrupt conſideration. Under this 
clauſe it has been held, that any reſignation or exchange 
for money is corrupt, however apparently fair the tranſ- 
action; as where a father, w:ſhing that his ſon in orders 
ſhou!d be employed in the duties of his profeſſion, agreed 


to ſecure by bond the payment of an annuity exactly 


equal to the annual produce of a beneſice, in conſider- 
ation of the incumbent's reſigning in favour of his ſon: 
'The annuity being afterwards in arrear, the bond was 
put in ſuit, and the defendant pleaded the ſimoniacal 
reſignation in bar: The Court, though they declared 
that it was an unconſcientious defence, yet as the reſign- 
ation had been made for money, determined, that it was 


corrupt and fimoaiacal, and in confequence that the 


bond was void. Young v. Tones, E. T. 1782, cited 
4 Comm. c. 4. p. 62, u. 


4. If a fimoniacal contract be made with the patron, 


the clerk not being privy thereto, the preſentation for 
that turn ſhall indeed devolve to the Crown as a puniſh- 
ment of the guilty patron ; but the clerk, who is inno- 
cent, does not incur any diſability or forfeiture, 3 I. 
154: Cro. Fac. 385. | 

5+ Bonds given to pay money to charitable uſes, on 
receiving a preſentation to a living, are not ſimoniacal, 
provided the patron or his relations be not benefited 
thereby; for this is no corrupt conſideration, moving to 
the patron. Ney 142: Stra. 534. | 

6. Bonds of reſignation, in caſe of non-reſidence or 
taking any other living, are not fimoniacal ; there being 
no corrupt conſideration herein, but ſuch only as is for 
the good of the public. Crs. Car. 180. So allo bonds to 
reſign, when the patron's ſon comes to canonical age, 
are legal; upon the reaſon before given, that the father 
is bound to provide for his fon, Cyo. Fac. 248, 274: 
but ſee poſt. II. ad finem 

7. Laſtly, General Bonds to reſign at the Patron's re- 
queſt, were heretofore, by frequent determinations, al- 
lowed to be legal; as they poſſibly might be given for 
one of the legal conſiderations betore mentioned; and 
here there is a poſſibility that a tranſa&ion may be fair, 
the Lau) will not in general ſuppoſe it iniquitous without 
proof. Cro. Car. 150: Stra. 227: and fee pot U.—But 
ia the caſe of the Biſhop of London v. Ffytche, it was ad- 
judged, by the Houſe of Lords, that general bonds to 
reſigu at the Patron's requeſt, are fimoniacal and illegal. 
See oft. II. ad finem. —At all times, however, if the 
Parry ary prove the contract to have been a corrupt 
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one, ſuch proof was admitted, in order to ſhew the bond 
ſimoniacal, and therefore void. Neither would the pa- 
tron be ſuffered to make an ill uſe of ſuch a general 
bond of reſignation; as by extorting a compoſition for 
tithes, procuring an annuity ſor his relation, or by de- 
manding a reſignation wantonly or without good cauſe, 
approved by law ; as for the benefit of his own ſon, or 
on account of non-reſidence, plurality of livings, or 
groſs immorality in the incumbent. 1 Vern. 411 : 1 Eg. 
Ab. 86, 87: Stra. 534: 2 Comm. c. 18. See po. Il. 

The following determinations will further elucidate 
this part of the ſubject. 

It was agreed by all the Juſtices, Tin. 8 Jac. that if 
the patron preſent any perſon to a beueſice with cure, for 
money, that ſuch preſentation, Oc. is ſimoniacal, though 
the preſentce were nut privy to it, 12 Rep. 74.—8i- 
mony may be by compact between ſtrangers, without 
the privity of the incumbent or patron, 1 Cro. 331: 
Hob. 165: Ney 22: 3 Inft. 153. 

A donative is not within the words of the ſtatute; yet, 
as a corrupt preſentation thereto is within the miſchief 
intended to be thereby remedied, it is within the mean- 
ing of it. Cro. Car. 331. For the ſame reaſon the cor- 
rupt promoting to, or obtaining of a curacy, has been 
held to be Simony. Carth, 485. 

This offence is more frequently committed when a 
church is void ; but it may be committed when it is 
full, If a contract be, when a church is full, to give a 
ſum of money for a preſentation to it, when it ſhall be- 
come void, this is a ſimonĩacal contract. 1 Brozwnl. 7. 
So the buying when a church is full, with intent to pre- 
ſent a certain perſon, and the preſenting that perſon 
when the living becomes void, is Simony. Lane 102: 
Ney 25. So the purchaſe of the next avoidance of a church 
when the incumbent is ſick or ncar dying, with intent to 
preſent a certain perſon, and the preſenting him, is Si- 
mony. inch 63: Ney 25 : Hughes 390. But the pur- 
chaſe of an advow/o7 ix fre, when the incumbent was on 
his death-bed, without any privity of the clerk after- 
wards preſented, has been held aer to be ſimoniacal;. and 
not to vacate the next preſentation. 2 Black. Rep. 1052. 

From all theſe authorities it appears, that although it 
be lawful, except in the caſes excepted, to purchaſe the 
next avoidance when a church is full, there is great dan- 
ger of being guilty, at leaſt 7 foro conſciontie, of this 
offence. It is fit it ſhould be fo, elſe men would be for 
ever purchaſing for their ſons and friends, and the almoſt 
neceſſary conſequence of ſuch a traffic in livings, would 
be the filling the church with very 1mproper perions, 
4 New Abr. 469. 

It is equally Simeny where the preſentation is by a 
perſon uſurping the right to preſent, as it it had been by 
the perſon having a goor rigit. 3 Ius. 153. So if a 
preſentation be by one a{urpiag the right ot patronage, 
and pendivg a gare im edit for removing his clerk, who 
is after removed, the living is fold ; this is Simony, 
for the church was never full of that clerk: And by 
this means the ſtatute might be eluded, for it would only 
be getting an uſurper to preſent while the living was 
void, and then ſelling it. 3 Zi. 115 2 2 Pont, 32. A 
corrupt contract with the wite of the patron is ſi moniacal, 
although the patron is not privy to it. 1 Rot. Rep. 255; : 
Cre. Fac. 385. If a clerk contracts to give money for 
being preſented to a church, and is after preſented gratis, 
this is Simonv. Lauc 103. In this caſe the clerk is au 
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SIMONY II. 


onfit perſon, for having at that time been capable of in- 
tending to buy a living corruptly. It alſo implies ſome 
defect in him; for the preſumption is, that perſons well 
qualified will always be preferred, and have theretore 
no need to purchaſe. This offence may be by a cor- 
tupt contract between ſtrangers, even when neither the 
patron nor incumbent is privy to it ; for if there be a 
corrupt contract, it matters not by whom it is made: 
But in this caſe the preſentee is not /imoniacu:, and only 
fimoniace promotus. Cro. Car. 331: Sid. 329: 3 Lev. 337: 
Lane 73, 103. 

If a ſtranger, the church being void, contracts with 
the patron for a grant of the void turn, and preſents a 
clerk not privy to the contract; yet, although the grant 
being of a choſe in action, is void, as the incumbent 


comes in by a ſimoniacal contract, he is not to be con- 


ſidered as an uſurper, but as one /fmoniace promotus. 
Cro. Eliz. 788. 

By the „at. 31 Elix. c. 6, corrupt elections and re- 
ſignations, in Colleges, Hoſpitals, and other eleemoſynary 
Corporations, are alſo puniſhed with forfeiture of double 
the value, vacating the place or office, and a devolution of 


the right of election for that turn to the Crown. FF 2, 3. 


In an action by the Incumbent for the uſe and occu- 
pation of his glebe, the defendant cannot give in evi- 
dence the ſimoniacal preſentation of the plaintiff. 5 Term 
Rep. 4. But it may be given in evidence by a defendant 
who is ſued for the tithes. Hob. 168. See title Reſidence. 


II. PxEeMISING that it has finally been determined, 
that General Bonds of Reſignation are fimoniacal and ille- 
gal, in the caſe ſtated at the end of this diviſion; it may 
be uſeful to preſerve the following ſeries of deciſions and 
reaſoning on the whole of this part of the ſubject. 

A Bond of Reſignation is a bond given by the perſon 
intended to be preſented to a benefice, with condition 
to reſign the ſame; and is ſpecial or general. The con- 
dition of a ſpecial one is to reſign the benefice in favour 
of ſome certain perſon, as a ſon, kinſman, or friend of 
the patron, when he ſhall be capable of taking the ſame. 
By a general bond, the incumbent is bound to reſign on 


the requeſt of the patron. 4 New Abr. 470. 


A bond with condition to reſign within three months 
after being requeſted, to the intent that the patron might 
preſent his ſon when he ſhould be capable, was held 
good; and the judgment was affirmed in the Exchequer 
Chamber; for that a man may, without any colour of 
Simony, bind himſelf for good reaſons, as if he takes a 
ſecond benefice, or if he be non-reſident, or that the pa- 
— may preſent his ſon, to reſign: But if the condition 
ad been to let the patron have a leaſe of the glebe or 
tithes, or to pay a ſum of money, it had been ſimoniacal. 
Cro. Tac. 248, Jones v. Lawrence. 

The doctrine laid down in Jones and Lawrence, which 
was in the caſe of a ſpecial bond, was, not many years 
after, extended to that of a general bond, and the 
judgment in this laſt was alſo affirmed in the Exchequer 
Chamber. Cro. Car. 180, Babington v. Mood. 

The authority of thoſe two caſes having been repeat- 
edly recogniſed, at length it was conſidered as a point 
ſettled, that a general bond of reſignation was good, and 
the Court have even refuſed to let the validity of it be 
called in queſtion. Sr. 227, Peele v. Counteſi of Carliſle. 

If a bond of refignation, which ought only to be 
made uſe of to keep the incumbent to reſidence or good 


SIMONY II. 


behaviour, be made an-improper uſe of, the Court of 
Chancery will interpoſe. Chan. Prec. 513 : 2 Chay, 
Rep. 399.—A perpetual injunction was granted againit 
ſuch a bond, becauſe it appeared, on hearing the cauſe, 
that the patron had made ule of it to prevent the incum. 
bent from demanding his tithes. 1 Fern. 411. 

An injunction has been granted where an ill uſe has 
been made of the bond, z. e. by taking an annuity from 
the incumbent, for. the uſe of the nephew, for whom 
the living was intended. Str. 534. 

A bill being brought to be relieved againſt a judg. 
ment obtained on a bond to reſign upon requeſt, it ap- 
peared to have been offered to the incumbent, that if he 
would give 700, he ſhould not be ſued upon it. Satiſ- 
faction was ordered to be entered upon the judgment, 
and a perpetual injunAion was granted. A new bond of 
reſignation in penalty of 2oo/, a much leſs ſum, was in- 


deed decreed; but no action was to be brought on it 


without leave of the Court: And the Lord Keeper ſaid, 
he did not know that ſuch bonds were uſed before the 
ſtatute ; that they had been ſince allowed only to pre- 
ſerve the benefice for the patron himſelf, or ſome child 
or friend of his, or to prevent non-reſidence or a vitious 
courſe of life in an incumbent ; and that though a bond 
be to reſign generally, he would not allow it to be put in 
ſuit, unleſs ſome ſuch reaſon was ſhewn for requiring a 
reſignation, becauſe a door would be thereby opened for 
Simony. Eg. Caſes Abr. 86. 

On a bill to be relieved againſt a judgment on ſuch a 
bond, the defendant proved miſbehaviour, and it was for 
that reaſon diſmiſſed. Eg. Caſes Abr. 228. So a bond to 
reſign on requeſt ſhall not be made uſe of to tuen out 
the incumbent, unleſs there be non-reſidence or groſs 
miſbehaviour ; and if any other uſe be made of it, the 
Court will grant an injunction. Chanc. Prec. 513. 


Even when it ſeemed to be ſettled, that ſuch bonds 
were good both in Law and Equity ; a queſtion aroſe, 
whether the Ordinary w..3 obliged to accept a reſign- 
ation on ſuch a bond ? It was ſaid to be in the power of 
the Ordinary to diſcourage the uſe of ſuch bonds, for he 
might refuſe to accept a reſignation made by conſtraint 
of one of them. Wat). Com. Inc. 24. 

The Biſhop refuſed to accept a reſignation on ſuch a 
bond, and ordered the incumbent to continue to ſerve 
the cure, declaring that he would never countenance ſuch 
unjuſt practices. 2 Chan. Rep. 398. An Ordinary is not 
obliged to accept a reſignation on ſuch a bond, unleſs 
there be juſt cauſe to turn the incumbent out of the be- 
nefice. Chan. Prec. 513. 

A grant was to a clerk of the two firſt of three liv- 
ings which ſhould fall, provided he was capable when 
they did fall of holding them. In order to make him- 
ſelf capable of taking one of theſe benefices, Grit the 
clerk tendered a reſignation of another benefice to the 
Ordinary, but he refuſed to accept it, One of the queſ- 
tions made in this caſe was, whether the Ordinary was 
obliged to accept this reſignation ? It was inſiſted on 
one ſide, that no caſe could be adduced to ſhew that the 
Ordinary can arbitrarily refuſe to accept a reſignation of 
a benefice, On the other ſide, this objection was an- 
ſwered, with ſaying, that the plaineſt points, having 
ſcarce ever been called in queſtion, are ſupported by the 
feweſt authorities. No decree was made as to this 
point; but Lord Hardwick intimated it once or twice 
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accepted the reſignation, that he did afterwards 
— it. 8 This was — indeed in the caſe of a reſign- 
ation bond; but it was perhaps a ſtronger cafe. Rocking- 
ham (Marg.) v. Griffith, Paſch. 27 Geo. 2. And ſee more 
fully, this Dictionary, title Re/gnatzon, f 

Whatever doubt was entertained as to the Ordinary's 
being obliged to accept a reſignation on ſuch a bond, two 
points were determined; that the patron could not pre- 
ſent again till he had accepted it; and that, whether he 
did or not, the obligor was liable to the penalty of the 
bond, if he undertook, as is uſually done, for the àc- 
ceptance of the Ordinary. 4 New Abr. 473. If a pre- 
ſentation be made before the Biſhop accepts the reſign- 
ation of the laſt incumbent, it is void. Ney 147: Cro. 
Fac. 198. If the obligor binds himſelf to reſign a bene- 
tice, it is upon him to procure the Ordinary's accept- 
ance of his reſignation. Lutw, 693. 

To an action upon a bond, with condition ſo to reſign 
on requeſt that the patron may preſent again, it was 

leaded, that the Ordinary would not accept the de- 
fendant's reſignation. On a demurrer, this plea was 
held bad; and per Cur”, it ſhould have been averred that 
the Ordinary accepted the reſignation ; for his accept- 
ance being (as is laid down Cro. Fac. 198.) neceſſary 
to complete the reſignation, it was the duty of the obli- 
gor, who undertook to reſign, to procure this. So if one 
undertakes to enfeoff another, he undertakes to make 
livery as incident thereto. The Biſhop, as to the 
obligee, is a ſtranger; and if an obligor undertakes for 
the act of a ſtranger, he is at his peril (as is held 
1 Saund. 215,) to procure it, MS. Reports, Hil. 28 G. 2. 
Heſcott v. Gray. 

The reſult of the whole ſeemed fully ſettled, that 
bonds of reſignation were good in Law, and that Equity 
would reſtrain all improper uſe of them, The writer 
from whom the above abridgment is taken remarks, that 


tho” it is not always true, yet it is much oftener ſo than 


ſuperbcial and haſty thinkers imagine, that the Law, and 
particularly that part of it which is deduced from judicial 
determinations, is founded in ſolid reaſon; and it may 
perhaps be ſhewn that it is ſo in the preſent caſe. 'The 
attempting this will at leait be excuſable, becauſe ſome 
great and good men have expreſſed their diſlike of theſe 
bonds. 4 New Ar. 473, _ BN 

Tue principal of the particular objections was that 
which is reported to have fallen from H, Ch. J. 
(Comb. 294,) that a reſignation bond comes as near 
Simony as poſſible; it being eaſy to procure a round 
ſum of money thereby. By making the penalty of the 
bond adequate to the value of the beneſice, and agreeing 
privately that the money ſhall be paid, it would without 
doubt he an obliqde way of felling it, and more than come 
near, for it would be downright Simony. If there was 
no other way, (it was argued,) or not as eaſy a one, to 
do the ſame thing, this objection would be inſurmount- 
able; but if there was, it could never be of much import- 
ance to ſtop this up. The ſame clerk, whole conſcience 
would allow him to do this, might as well advance the 
money agreed upon at firſt; or, if that did not ſuit him, 
give au abſolute bond to pay the money at a future day. 
As the ſame crime might til! be committed, and with as 
much fecreſy, what good end would it anſwer to prohibit 


60 frongly to be his opinion, that the Ordinary ought to 
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ſuch bonds, which, as is allowed by all, may be made 
uſe of by a patron to puniſh negle& of duty or immoral 
conduct in the incumbent, and for other good purpoles ? 
4 New Abr. 473, 474. 

Another objection is, that when the patron takes a 
general bond of reſignation, it is only a preſentation du- 
ring pleaſure. Be it ſo (it has been anſwered) ; and ſup- 
poſe, which is the utmoſt that can be ſuppoſed, that it 
is not taken with a deſign to awe the incumbent into 
greater care in the diſcharge of his duty, but to let ſome 
friend or relation afterwards into the benefice : It by no 
means neceſſarily follows that the church, which is the 
grand thing to be guarded againſt, will therefore bo- 
filled with an unfit perſon. If the ſucceſſor, which may 
be the caſe, is better qualified for the office, the intereſts 
of religion will be advanced by the exchange. If he 
be not io well qualified, it is a misfortune ; but it is ſuch 
a one as, in the preſent circumſtances of things, cannot 
be entirely prevented. While the right of patronage, 
or while human nature continues as it is, there will be 
miſtakes in judgment, and patrons will be induced by 
partiality to judge too well of the abilities of a relation 
or friend; but it makes no difference whether either of 
theſe happens when the benefice is at firſt void, or at 
any given time after ; or if there be any, it is in favour 
of the practice, for the miſchief, for ſo long at leaſt as 
the firſt incumbent holds the living, is thereby poſt- 
poned. 4 New Abr. 474. 

Theſe arguments are now however finally put at reſt. 
For, in the great caſe of th Biſhop of London v. Ffyiche, 
it was determined by the Houfe of Lords, that a General 
Bond of Reſignation is ſimoniacal and illegal. The cir- 
cumſtances of that caſe were briefly theſe : Mr. F. the 
patron, preſented Mr. Eyre, his clerk, to the Biſhop of 
London for inſtitution. The Biſhop refuſed to admit the 


| preſentation, becauſe Mr. Eyre had given a general bond 


of reſignation. Upon this Mr, Igiche brought a Quare 
impedit againſt the Biſhop ; to which the Biſhop pleaded, 
that the preſentation was fimoniacal and void, by reaſon 
of the bond of reſignation; and to this plea Mr. Ffprche 
de murred. Fron, a ſeries of judicial deciſions, (many of 
them noticed above,) the Court of Common Pleas thought 
themſelves bound to determine in his favour; and that 
judgment was afiirmed by the Court of King's Bench. 
But theſe judgments were afterwards reverſed by the 
Houſe of Lords. The principal queſtion was this, wiz. 
whether ſuch a bond was a reward, gift, profit, or benefits 
to the patron, under Hat. 31 Elix. c 67 If it were ſo, 
the ſtatute had declared the preſentation to be ſimonĩacal 
and void, Such a bond is ſo manifeſtly intended by tlie 
parties to be a benefir to the patron, that it ſeems ſur. 
priſing that it ſhould have been ever argued and decid- 
ed, chat it was not a bene/i: within the meaning of the 
ſtatute. Yet many learned men have expreſſed theme 
telves dillatisfied with this determination of the Lords, 
and are of opinion that their judgment would be different 
if the queſtion were brought before them a ſecond time. 
But it is generally underſtood that the Lords, from a 
regard to their dignity, and to preſerve a conſiſtency 
in their judgments, will never permit a queſtion, which 
they have oace decided, to be again debated in their 
Houſe. See 2 Comm. c 18. p. 280, n. ; and Bro. P. C. 
8vo. ed. title Clergy, ca. 3, Where it appears that Sir 
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Judges delivered their opinions in favour of the bond, 
and only two againſt it. The deciſion of the Houle was 
made by a diviton of 19 to 18. 

In ſubſequent caſes it has been determined, that a 
bond given by an incumbent to the patron on preſent- 
ation, to reſide on the living, or to reſign if he did not 


return to it after notice, and alſo not to commit waſte, 


Sc. on the parſonage-houſe, was good. 4 Term Rep. 75. 
And where a bond was given to reſign a rectory when 


the patron's ſon came of age, and before that time to 
reſide and keep the chancel and reQory-houſe in repair; 


it was decided by the Court of King's Bench in favour 


of the bond, without argument. 4 Term Rep. 359.— 
Though it is ſuggeſted that this determination was ex- 


pected to be carried by appeal to the Hcuſe of Lords, 
it is bclieved the parties acquieſced in it, on the 
ground that it eſſentially differed from that of the Bop 
of London v. Ffytche. See 2 Comm. c. 18. p. 280, n: 

reat. Eq. c. 4. 5, 2. f 

SIMPLE CONTRACT, DRZT By, Debts by 
Simple-contraQ are ſuch, where the Contract upon which 
the obligation ariſes, is neither aſcertained by matter of 
record, nor yet by deed or ſpecial inſtrument, but by 
mere oral evidence, the moſt ſimple of any ; or by notes 
unſealed, which are capable of a more eaſy proof, and 
(therefore only) better than a verbal promiſe. 2 Comm. 
c. 30. p. 466. See titles Aſampfit ; Fraud, &c. 

SIMPLE-Lakceny ; See title Larceny. 

SIMPLEX, fimple, or ſingle; as Charta ſimplex is 
a deed-poll, or fingle deed. 

S1MPLEX BENEFICtUM, A minor dignity in a ca- 
thedral or collegiate church, or any other eccleſiaſtical 
benefice oppoſed to a cure of ſouls; and which, therefore, 


is conſiſtent with any parochial cure, without coming | 


under the name of pluralities. : 
StMPLEX JUSTICIARIUS; This ſtyle was an- 
ciently uſed for any puiſne Judge, that was not chief in 


any Court: And there is a form of a writ in the Re- 


gifter, beginning thus :—T, John M cod, a fimple Fuage of 
the Court of Common Pleas, &c. 

- SIMUL CUM : rzegerher with.) Words uſed in in- 
dictments, and declarations of treſpaſs againſt ſeveral 
perſons, where ſome of them are known, and others not 
known: As, the plaintiff declares againſt A. B. the de- 


ſendant, together with C. D., E. F., and divers others 


unknown, for that they committed ſuch a treſpaſs, c. 
2 Lil. Abr. 469. If a writ is generally againſt two or 
more perſons, the plaintiff may declare againſt one of 
them, with a fx: cum; but if a man bring an original 
writ againſt one only, and declares with a iu cum, he 
abates his own writ. Comber. 260, See titles Action; 
Foinder in Acł ion. | | 


SINE ASSENSU CAPITULI, A Writ, where a 


Biſhop, Dean, Prebendary, or Maſter of an hoſpital, 
aliens the lands holden in right of his biſhoprick, dean- 
ry, houſe, &c. without the aſſent of the chapter or fra- 
ternity ; in which cafe his ſucceſſor ſhall have this writ, 
F. N. B. 195. And if a Biſhop or Prebeidary be diſ- 
{ciſed, and afterwards he releaſeth to the dilleifor, this is 
an alienation, upon which may be brought a writ De ſe 
afſenſu capitulf ; But the ſucceſſor may enter upon the 
diſſeiſor, if he doth. not die ſeiſed, notwithſtanding the 


releaſe of his predeceſſor; for, by the releaſe, no more 


paſſeth than he may rightfully releaſe, A perion may 


| 


{ 
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have this writ of lands upon demiſes of ſe veral prede. 
ceſſors, Sc. New Nat. Br. 432. | 

SINE-CURE, Is where a Rector of a pariſh hath 3 
Vicar under him, endowed and charged with the Cure ; 
ſo that the ReQor is not obliged either to duty or reſid. 
ence. And when a chutch 1s fallen down, and the pa. 
rith becomes deſtitute of pariſhioners, it is ſaid to be ; 
Sine cure. Wood's Inſt. 153. See title Parſon I. 

SINE DIE, without day; See title Day. 

SINGLE-BOND, Simplex Obligatio. A deed where. 


| by the obligor obliges himſelf, his heirs, executors, and 


adminiſtrators, to pay a certain ſum of money to another 
at a day appointed. See title Bond. 

SI NON OMNES, A Writ on affociation of Juſtices 
by which, F all in commiſſion cannot meet at the day 
aſſigned, it is allowed that two or more of them may 
finiſh the buſineſs. Reg. Orig. 202: F. V. B. 185. And 
after the writ of aſſociation, it is uſual to make out x 
writ of Si von omnes, directed to the firſt Juſtices, and 
alſo to thoſe who are fo aſſociated to them; which, recit. 
ing the purport of the two former commiſſions, com. 
mands the Juſtices, that F all of them cannot conve. 
niently be preſent, ſuch a number of them may proceed 
Sc. F. M B. 111. See title Hen, &c. f 

SINKING FUND ; See title National Debt, 

SIPESSOCNA, A Franchiſe, Liberty, or Hundred, 
Leg. Hen. 1. cap. 6: Rot, Parl. 16 H. 2. Sitheſoca. 

Sl RECOGNOSCAT, A Writ that, according to 
the old Books, lay for a creditor againſt his debtor, who 
had acknowledged before the Sheriff in the County. 
Court, that he owed his creditor ſuch a ſum received ot 
him. Ol Nat Br. 68. 

SITE; See “cite. 

SITHCUNDMAN, Sax.] Such a man as had che 
office to lead the men of a town or pariſh. Leg. Ire, 
cap. 56, Dugdale ſays, that in Warwick/hire the Hun- 
dreds were formerly called S:the/aca ; and that Sirhſocurd- 
man and Sithcundman was the Chief officer within ſuch 
a diviſion, 7. e. the High Conſtable of the Hundred, 
Dugd. Antig. Warw. 

SI THESOCA ; See Sipeſocna. 

SIX CLERKS IN CHANCERY; Officers in 
Chancery of ancient continuance ; who were heretofore 
ſpiritual perſons, as may appear by at. 14 & 15 Her. 8, 
which was made to enable them to marry. They trans- 
act and file all proceedings by bill and anſwer; and alſo 
iſue ſome patents that paſs the Great Seal, as pardons 
of men for chance-medley, patents for ambaſſadors, She- 
riffs? patents, and ſome others. They likewiſe ſign all 
office copies in order to be read in Court, and alto cer- 
tificates; and attend upon the Court in Term, by two 
at a time, at Weſtminſter, and there read the pleadings, 
See title Chancellor. 

SIXHINDI, Servants of the ſame nature with Rod - 
knights, viz, bound to attend their Lord wherever he 
went; but they were accounted among the Fug, 
Saxons as freemen, becauſe they had lands in fee, ſub- 
ject only to ſuch. tenure. Leg. Inæ, cap. 26, See 
Hindeni. | 

SIZEL ; Where picces of money are cut out from 
the flat bars of filver, after being drawn through a mill, 
into the reſpective ſizes or dimenſions of the money to 


be made; the reſidue is called by this name, and is 


melted down again. Lownds's E upon Coin, p. 96. 
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SKARKALLA, Secms to be an-engine for eatching 


of fiſh. 2 Iuſt. 38. 
SKERDA, A ſcar or wound, Bra. lib. 3. 


SKERRILES (Iſland, or Rock). Patent granted to 


William French, Eſq. for a.light-houſe there, confirmed, 
flat 3 Geo. 2. c. 30. 

SK!NNERS. None ſhall retain any ſervant, journey- 
man, Cc. to work in the trade of a Skinner, unleſs he 
himſelf hath ſerved ſeven years as an apprentice in the 
ſame trade, on pain to forfeit double the value of his 
ware wrought. Stat. 3 Jac. 1. c. g. See title Leather. 

SKINS. None ſhall take the wool from any ſheep- 
Kin or lambſkin, or buy Skins, but to make leather or 
parchment, Sc. Stat. 5 El. c. 22. $1, None but ar- 
tizans ſkinners ſhall dreſs or export black coney-ſkins, 
3 Jac. 1. c. 9. See further, titles Leather z Navigation 
Acts. 

SKYVINAGE, The precinQs of Calais. Stat. Antiq. 
27 H. 6. Co Bo 

SLADES, Sax. S/zd.] A long narrow piece or flip 
of ground. Parech. Antig. 465. 

SLANDEK, The maliciouſly defaming of a man in 
his reputation, profeſſion, or livelihood, by words ; as 
a Libel is by writing ; which is actionable, Sc. See titles 
Adieu II. 1; Libel. 

SLAVES AN DD SLAVERY. Pure and proper Sla- 
very does not, nay cannot, ſubſiſt in Zxgl/and ; ſuch, that 
is, whereby an ablolute and unlimited power is given to 
the Maſter, over the life and fortune of the Slave. And, 
indeed, it is repugrant to reaion, that ſuch a ſtate ſhould 
ſubſiſt any where; and the Law of England abhors, and 
will not endure, the exiſlence of Slavery within this na- 
tion : So that when an attempt was made to introduce it, 
by flat. 1 Ed. 6. c. 3, which ordained, that all idle va- 
gabonds ſhould be made Slaves, and fed upon bread and 
water, or ſmall drink, and refuſe meat, ſhould wear a 
ring of iron round their necks, arms, or legs; and ſhould 
be compelled by beating, chaining, or otherwiſe, to per- 
torm the work aſſigned them, were it never ſo vile; the 


ſvirit of the nation could not brook this condition, even | 


in the moſt abandoned rogues ; and therefore this ſtatute 
was repealed in two years afterwards, by fat, 3 & 4 
B. 6. c. 16. And now it is laid down, that a Slave, or 
Negro, the inſtant he lands in Euglaud, becomes a free- 
man; that is, the Law will protect him in the enjoyment 
of his perſon, and his property. Sa/k. 666. Vet, with 
regard to any right which the maſter may have /azyfully 
acquired to the perpetual ſervice of John or Thomas, 
this, ſays Blackftone, will remain exactly in the ſame ſtate 
as before: [what that right is 27, we ſhall preſently ſee :] 
Hence too it follows, that the infamous and unchriltian 
practice of withholding baptiſm from Negro ſervants, leſt 
they ſhould thereby gain their liberty, is totally without 
foundation, as well as without excuſe. The Law of 


Lagland acts upon general and extenſive principles: it 


gives liberty, rightly underſtood, that is, protection to a 
Jew, a Turk, or a Heathen, as well as to thoſe who pro- 
ſels the true religion of Chriſt; and it will not diſſolve 
a civil obligation between maſter and ſervant, on account 
of the alteration of faith in either of the parties; but 
the Slave is entitled to the ſame proteQion in Ergland 
before, as after, baptiſm; and, whatever ſervice the 
heathen Negro owed of right to his American maſter, by 


general not by local law, the ſame (whatever it be) is 


8 


— —— 


SLE 
he bound to render when brought to England and made 
a Chriſtian. See 1 Comm. c. 14. 

In the celebrated caſe of James Somerſet, it was de- 
cided, that a heathen Negro, when brought to England, 
owes u ſervice te an American, or any other, maſter. 
James Somerſett had been made a Slave in Africa, and 
was ſold there: from thence he was carried to Virginia, 
where he was bought, and brought by his maſter to 
England: Here he ran away from his maſter, who ſeized 
him and carried him on board a ſhip, where he was con- 
fined, in order to be ſent to Jamaica to be fold as a Slave. 
Whilſt he was thus confined, a habeas corpus was granted, 
ordering the captain of the ſhip * to bring up the body of 
James 3 with the cauſe of his detainer.” — The 
above-mentioned circumſtances being ſtated on the return 
to the writ, after much dijcuſſion in the Court of King's 
Bench, the Court were unanimouſly of opinion, that 
the return was inſufficient, and that Somer/ezt ought to 
be diſcharged. See Mr. Hargrave's excellent argument 
for the Negro. 11 S. Tr. 340; and the caſe reported in 
Lefft”s Reports 1. | 

In conſequence of this decifion, if a ſhip laden with 
Slaves was obliged to put into an Exgliſb harbour, all the 
Slaves on board might (and Mr, Chriſtian ſays ought to) 


be ſet at liberty. Though there are acts of Parliament 


which recogniſe and regulate the Slavery of Negroes, 


yet it exiſts not in the contemplation of the Common 


Law : and the reaſon they are. not declared free before 
they reach an Eugliſb harbour, is only becauſe their com- 
plairts cannot iooner be heard and redreſſed by the proceis 
of an Eugliſ Court of Juſtice. 1 Comm. c. 14. P. 425, 2. 

Liberty, by the Eng/:> Law, depends not on the com- 
plexion; and what was ſaid even in the time of Queen 
Elizabeth is now ſubſtantially true, that the air of 
England is too pure for a Slave to breathe in. 
2 Ruſpw, 468. 

By /tat. 30 Geo. 3. c. 33, (continued and amended by 


| ſeats. 31 Geo. 3. c. 54: 32 Geo. 3. c. 52, and ſubſequent 


acts; and explaining and amerding a former ſtatute of 
29 Geo, 3. c 65;) ſeveral humane proviſions are made 
to reſtrain the cruelties practiſed in the African Se we- 
Trade. Bounties are given to the maſters end ſurgeons 
of ſhips delivering the Slaves well at their deſtined port, 
Te, This, perhaps, is a happy prelude to the abolition of 
that deteſtable commerce; if it can by any means be ac- 
compliſhed with propriety, and ſafety to the general in- 
tereſts of the nation. See alſo fat. 35 Gee: 3. c. 90: and 
the Journals of the Houſe of Commons, 

An Arr1can COMPANY 1s alſo eſtabliſhed by Far. 
31 Geo. 3. c. 55, for carrying on a trade between Great 
Britain and the coaſts and countries of Mica; and a Co- 
lony is for that purpoſe eſtabliſhed on the Peninfula of 
Sierra Lecne. This Company is intended to ſuperſede, in 
time, the neceſſity of the African Slave: trade, by raiſing 
ſugars there by native 4/7:cans; it being one of the con- 
ditions of the act, that the Company ſhall not deal in or 
employ Slaves. The Compuny is to laſt for thirty-one 
years from July 1, 1791. 


SLEDGE. A Sledge or hurdle is generally allowed to 


draw offenders guilty of high treaſon to the gallows, to 


preſerve them from the extreme torture of being dragged. 


on the ground or pavement. 1 Hal. P. C. 82. See titles 


Executicn of Criminals ; Treaſon, 


SLIPPA, 
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SLI 


9 St. IpPA, A ſtirrup; and there is a tenure of land by 


holding the King's ſtirrup, in Cambridgefoire. Cart. 5. 
Hen : | 


> Fo 
SLOUGH-SILVER, A rent paid to the caftle of 


Wigmore, in lieu of certain days? work in harveſt, here- 


tofore reſerved to the lord from his tenants. Pat. 43 Elix. 
SLUICE, Exclaſa.] A frame to keep or let water 
out of a ground. By fat. 8 Geo. 2. c. 20, to deſtroy any 
Sluice or lock on any navigable river, is made felony 
without benefit of clergy. See title Locks. 
SMAKA, A ſmack, or ſmall light veſſel. Convell, 
SMALL DEBTS, CourTs For. See title Courts 
of Conſcience. 
SMALT, Ital. Salto.] That of which painters make 


their blue colouring ; mentioned in far. 21 Fac. I. c. 3. 


SMOKE-FARTHINGS, The Pentecoſtals or cuſ- 


tomary oblations, offered by the diſperſed inhabitants 
within a dioceſe, when they made their proceſſion to the 


mother cathedral church, came by degrees into a itand- 


ing annual rent, called Smoke-farihings. Coavell. 


SMOKE-QILVER. Lands were holden in ſome places 


by the payment of the ſum of 64d. yearly to the Sheriff, 


called Smoke-ſilver. Pat. 4 Ed. 6.—Smoke-filver and 
Smoke-penny are to be paid to the miniſters of divers 
Pariſhes, as a modus in lieu of tithe-wood : And in ſome 


manors, formerly belonging to religious houſes, there 
is ſtill paid, as appendant to the ſaid manors, the ancient 


Peter-pence, by the name of Smoke-money, TA. 
Hiſt. Vindicat. 77. | 
SMUGGLERS, Thoſe perſons who conceal prohi- 
bited goods, and defraud the King of his cuſtoms on the 
ſea-coaſts, by importing goods without paying the du- 


ties, impoſed by the laws of Caſtoms and Exciſe, See theſe 
titles, particularly the firſt. 


SNOTTERING-SILVER. There was a cuſtom in 


the village of Mylegb, that all the ſervile tenants ſhould 
pay for their tenements a ſmall duty called Snottering- 


filver, to the Abbot of Colchefter. Placit. 18 Edæu. 1. 
. SNUFF, ox SNUSH ; Mixing and colouring it 
with oaker, umber, or fuſtick, yellow ebony, tobacco 


_ duſt, ſand, c. incurs a penalty of 3/. for every pound 
weight. Stat. 1 Geo. 1. fl. 2. c. 46. The penalties of 


adulterating tobacco, extended to ſnuff, „lat. 5 Geo, 1. 


c. 11. See titles Exciſe ; Navigation-As ; Tobacco, 


SOAP; See Sope. 

SOC ; See Soke. 
SOC AGE, ox SOCCAGE, Socagium; from Fr. 
Soc, vomer, a coulter or plough-ſhare.] A tenure of 
lands by or for certain inferior ſervices of huſbandry, to 


be performed to tlie Lord of the fee. See further, title 
Tenure, III. 3. 


Skene de verbor. fignif. ſays, Socage is a tenure of 


lands, when a man is enfeoffed freely, without any ſer- 
vice, ward, relief, or marriage; and pays to his lord 
ſuch duty as is called petit-ſerjeanty, Oc. 


This was a tenure of ſo large an extent, that Littleton 


tells us, all the lands in England, which were not held 


in knights-ſervice, were held in Socage. So that it 


ſeems the land was divided between theſe two tenures ; 


and as they were of different natures, ſo the deſcent of 
theſe lands was in a different manner ; for the lands held 
in knights-ſervice deſcended to the eldeſt ſon ; but theſe 
held iz villano Socagio, equally among all the ſons ; yet 


if there was but one meſſuage, the eldeſt ſon was to have 


SOL 


it, ſo as the reſt had the value of that meſſuage to be 


divided between them. Braden, I. 2. c. 35, 36. See 


title Tenures III. 3, Cc. 

SOCAGERS, SOCMANS, SICMEN, «ox 
SOKEMANS, Socmanni.] Such tenants as hold their 
lands and tenements by Socage-tenure, K7tchin, gil. 81, 
Sokemans of baſe tenures, 7z6:4. ; and Sukemans of an. 
cient demeſne ; which Jaſt ſeem molt properly to be 
ſtyled Sockmans. Corwe!/, See title Tenures. 

The huſbandmen among our Saxon anceitors were of 
two ſorts ; one, that hired the Lord's outland, or tene. 
mentary land, like our farmers ; the other, that tilled 
and manured his inland or demeans; (yielding era, 
not cenſum, work, not rent;) and were thereupon called 
his Sockmen, or ploughmen. Spelman of Ferds, cap. 7, 
But after the Conqueſt, the proper Sxc4manni, or 
Sokemanni, often mentioned in Dome/day, were thoſe 
tenants who held by no ſervile tenure, but commonly 
paid their rent as a Soke or ſign of freedom to the Lord, 
though they were ſometimes obliged to cullomary duties 
for the ſervice and honour of their Lord. Cowell. See 
alſo Britton, c. 66: Flea, I. 1. c. 8. 

SCCNA ; See See. | 1 ES 

SOCOME, A cuſtom of grinding corn at the Lord's 
mill; and Bond Socome is where the tenants are bound 
to it Blount. 

SODOMY ; See B, 

SODOR and MAN, Bisnorkick or, Was fer- 
merly within the province of Canterbury, but annexed 
to that of 7ork, by fat. 33 UH. 8. c. 31. See title Max, 
Ile of 3 
SOKE, SOK, SOC, SOCA; Liberty or privilege 
of tenants excuſed from cuſtomary burdens and impoſi- 
tions. Soka, or Soke, allo ſignifies the power of ad- 
miniſtering juſtice, and the territory or precinct in which 
the chief Lord did exerciſe his Sac, Sake, or Saka, his 
liberty of keeping Court, or holding trials within his 
own Soke or juriſdiction. Sometimes it ſignified a 
payment or rent to the Lord for uſing his land with 
ſuch liberty and privilege as made the tenant a Socman 
or freeholder, upon no other conditions than a quit- 


rent. Cowell, Vide Bratt. lib. 3: Lamb. Leg. H. 1. 244: 
Fleta, lib. 1. cap. 47. 


SOKEMANS ; See Socagers ; Villenage; Tenures, 
SOKEM ANRIES, The tenures of Socagers. 
SOKE-REEVE, The Lord's rent-gatherer in the 
Soke or Soken. Flea. 
 SOLARIUM, A Sollar, upper room, or garret. 


SOLDIERS. 


Trae MitiTary STATE of the Kingdom includes 
the whole of the So/diery; or,tuch perſons as are peculiarly 
appointed among the reſt of the people for the ſate- 
guard and defence of the realm, . 

In a land of liberty it is extremely dangerous to make 
a diſtinct order of the profeſſion of arms. In abſolute 
monarchies this is neceſſary ſor the ſafety of the Prince, 
and ariſes from the main principle of their conſtitution, 
which is that of governing by fear: But in free States 
the profeſſion of a Soldier, taken ſingly and merely as a 
profeſſion, 1s juſtly an object of jealouſy, In theſe no 
man ſhould take up arms, but with a view to defend his 


country, and its laws; he puts not off the citizen when 


14 he 
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rs the camp; but it is becauſe he is a citizen, 
dd wiſh — continue ſo, that he makes bimſelf 
for a while a Soldier. The Laws therefore and conſl1- 
tution of theſe kingdoms know no ſuch ſtate as that of a 

roetual ſtanding Soldier, bred up to no other profeſ- 
ſon than that of war: And it was not till the reign of 


Henry VII. that the Kings of England had ſo much as a 


vard about their perſons. 

In the time of our Saxon anceſtors, as appears from 
Edivard the Confeſſor's Laws, the military force of this 
kingdom was in the hands of the Dukes. or Heretochs, 
who were conſtituted through every province and county 
in the kingdom; being taken out of the principal nobi- 
Jlity, and ſuch as were moſt remarkable for being © /a- 


pieutes, fideles, et animofi.”” Their duty was to lead and 


regolate the ZEngliſh armies, with a very unlimited 

wer; and becauſe of this great power they were 
elected by the people in their full aſſembly, or folkmote, 
in the ſame manner as Sheriffs were elected. But it 
appears from Hiſtory, that this large ſhare of power, 
thus conferred by the people, though intended to pre- 
ſerve the liberty of the Subject, was unreaſonably de- 
trimental to the prerogative of the Crown. 

Upon the Norman Conquelt the Feodal Law was intro- 
duced here in all its rigour, the whole of which is built on 
a military plan. It is not neceſſary here to enter into the 
particulars of that conſtitution ; it is ſufficient to ob- 
ſerve, that, in conſequence thereof, all the lands in the 
kingdom were divided into what were called Knights? 
fees, in number above ſixty thouſand ; and, for every 
Knight's fee, a Knight or Soldier, miles, was bound to 
attend the King in his wars, for forty days'in a year; in 
which ſpace of time, before war was reduced to a ſcience, 
the campaign was generally finiſhed, and a kingdom 
either conquered or victorious. By this means the King 
had, without any expence, an army of ſixty thouſand men 
always ready at his command. This perſonal ſervice, 
however, as early as the reign of Hen. II. degenerated into 
pecuniary commutations or aids; and at length all military 
tenures were entirely aboliſhed by Hat. 12 C. 2. c. 24. 

Other meaſures were alſo purſued for the internal de- 
ſence of the kingdom; which terminated in the eſtabliſh- 


ment of the Militia, as at preſent regulated by our Sta- 


tute Law. See title Militia. 

When the nation was engaged in war, more veteran 
troops and more regular diicipline were eſteemed to be 
neceſſary, than could be expected from a mere Militia, 
And therefore at ſuch times more rigorous methods 
were put in uſe for the rajling of armies, and the due re- 
gulation and diſcipline of the Soidiery ; which are to be 
looked upon only as temporary excreſcences bred out of 
the diſtemper of the State, and not as any part of the 
permanent and perpetual laws of the kingdom. Mar- 
tial Law has been ſaid to be, in truth and reality, no 
law, but ſomething indulged rather than allowed as a 
law. Ihe neceſſity of order and diſcipline in an army 
is the only thing which can give it countenance ; and 
therefore it ought not to be permitted in time of 
peace, when the King's Courts are open ſor all perſons 
to receive juſtice according to the laws of the land. 
Wherefore, Thomas Earl of Lancaſter being condemned 
at Pontefract, 1g Ed. II. by martial law, his attainder 
was reverſed (1 Ed. 3.) becaufe it was done in time of 
peace, The Petition of Right (3 Car. 1.) enaQed, that 
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no Soldier ſhall be quartered on the Subject without his 
own conſent; and that no commiſſion ſhould iſſue to 
proceed within this land according to martial law. And 
after the Reſtoration, King Charles II. kept up about 
five thouſand regular troops, by his own authority, for 
guards and garriſons; which King James II. having by de- 


grees increaſed tonoleſs than thirty thouſand, all paid from 


his own civil lit; it was made one of the articles of the 
Bill of Rights, that the raifing or keeping a ſtanding 


army within the kingdom in time of peace, unleſs it be 


q 


with conſent of Parliament, is againſt law. Stat. 1 W. 
S M. ft. 2. c. 2. 

But, as the faſhion of keeping ſtanding armies has of 
late years univerſally prevailed over Eurepe, it has alſo, 
for many years paſt, been annually judged neceſſary by 
by our Legiſlature, to maintain, even in time of peace, a 
ſtanding body of troops, under the command of the 
Crown; who are, however, 1% facto diſbanded at the ex- 
piration of every year, unleſs continued by Parliament. 
And it was enacted by fat. 10 W. 3. c. 1, that not more 
than twelve thouſand regular forces ſhould be kept on 
foot in Ireland, though paid at the charge of that kingdom; 
which permiſſion is extended by /ar. 8 Geo. 3. c. 13, to 
19,235 men, 1a time of peace. 

To prevent the Executive Power from being able to 
oppreſs, ſays Monte/quieu, it is requiſite that the armies 
with which it is entruſted ſhould conſiſt of the people, 
and have the ſame ſpirit with the people. Nothing 
then, according to theſe principles, ought to be more 
guarded againſt in a free State, than making the mili- 
tary power, when ſuch a one is neceſſary to be kept on 
foot, a body too diſtinct from the people. Like ours, 
it ſhould wholly be compoſed of natural Subjects; it 
ought only to be enliſted for a ſhort and limited time; 
the Soldiers alſo ſhould live intermixed with the people; 
no ſeparate camp, no barracks, no inland fortreſſes, 
ſhould be allowed. And perhaps it might be ſtill bet- 
ter, if, by diſmiſſing a ſtated number, and enliſting others 
at every renewal of their term, a circulation could be- 
kept up between the army and the people, and the citi- 
zen and the Soldier be more intimately connected toge- 
ther. Comm. c. 13. 

It has been well remarked, that ſince the above was 
written with a genvine love of liberty by the Author, 
experience has proved that the moſt formidable enemy 
the people of Eng/and have to dread, is their own /aw- 
leſs mobs. Care ought, therefore, to be taken tha: Sol- 
diers may not become too familiar with the people in 
great towns, leſt they ſhould be more inclined to join, 
than to quell a riot, Chri/tian's Note on. 1 Comm. ub; 
jup. As to the principles of Martial Law, as modified 
to the ſtate of preſent times, ſee this Dictionary, title 
Court Martial. 

To keep this body of troops in order, an annual act of 
Parliament paſſes, “to puniſh mutiny and deſertion, and 
for the better payment of the army, and their quarters.“ 
Tunis regulates the manner in which they are to be diſ- 
perſed among the ſeveral innkeepers and victuallers 
throug hout the kingdom; and eſtabliſhes a law martial 
for their government. By this, among other things, it 
is enacted, that if any Officer or Soldier ſhall excite, or 
join any mutiny, or, knowiag of it, ſhall not give notice 
to the commanding oflicer; or ſhall deſert, or liſt in any- 


other regiment, or ſleep uporyhis poſt, or leave it before 
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he is relieved, or hold correſpondence with a rebel or 
enemy, or ſtrixe or uſe violence to his ſuperior officer, 
or ſhall diſobey his lawful commands : ſuch offender ſhall 


ſuffer ſuch puniſhment as a Court Martial ſhall inflict, 


though it extend to death itſelf. See title Court Martial. 
However expedient the moſt ſtrict regulations may be 
in time of actual war, yet, in times of profound peace, a 
little relaxation of military rigour would not, one ſhould 
hope, be productive of much inconvenience. And, upon 
this principle, though by our ſtatute laws (ſtill remain- 
ing in force, though not attended to) deſertion in time 
of war is made felony, without benefit of clergy, and the 
offence is triable by a Jury, and before Jultices at the 
Common Law; yet by our militia laws, a much lighter 
puniſhment is inflifted for deſertion in time of peace. 


But our Mutiny Ad makes no ſuch diſtinction: for any 


.of the fauits above-mentioned are, equally at all times, 
puniſhable with death itſelf, if a Court Martial ſhall think 
proper. This .diſcretionary power of the Court Mar- 
tial is indeed to be guided by the directions of the 
Crown; which, with regard to military offences, has 
almoſt an abſolute La ove power. His Majeſty, 
ſays the at, may form articles of war, and conſtitute 
Courts Martial, with power to try any crime by ſuch 
articles, and inflict penalties by ſentence or judgment of 
the ſame.“ A valt and moſt important truſt! an unli. 
mited power to create crimes, and anrex to them any 

aniſhments, not extending to life or limb! Tasſe are 
indeed forbidden to be inflicted, except for crimes de- 
clared to be fo puniſhable by this act; which crimes, 
have been juſt enumerated, and, among which, any diſ- 


obedience to lawful commands is one. 1 Comm. c. 13. 


Black/tone obſerves, that one of the greateſt advan- 
tages of our Exgliſß Law is, that not only the crimes 


themſelves which it puniſhes, but alſo the penalties which | 
an officer or Soldier was acculcd of a capital crime, the 


it inflicts, are aſcertained and notorious ; nothing is left 
to arbitrary diſcretion: the King by his Judges diſ-— 
penſes what the Law has previouſly ordained ; but is 
not himſelf the legiſlator : "The learned Commentator 
then expreſſes his regret, that a ſet of men, whole bra- 
very has ſo often preſerved the liberties of their country, 
ſhould be reduced, to what he terms, a fate of ſervitude 
in the midit of a nation of freemen ! The policy of his 
obſervations, at leaſt in the ſtrong manner in which he 
enforces them, may perhaps be a little doubted, when 
the abſolute neceſiity of preſerving diſcipline, and of 
uarding againſt ſeduction and difloy alty in this power- 
ful body of men, is fully conſidered, See ante; and fur- 
ther, title Court Martial. 
But as Soldiers, by this annual act, are thus put in a 
worſe condition than any other Subjects, ſo by the hu- 
manity of our ſtanding laws, they are in lome caſes put 


in a much better. By „at. 43 Elix. c. 3, a weekly al 


lowance is to be raiſed in every county, for the relief of 
Soldiers that are ſick, hurt, and maimed; and the 
Royal Hoſpital at Cheyea is eſtabliſhed for fuch as are 
worn out in their duty. Officers and Soldiers, that have 
been in the King's ſervice, are, by ſeveral ſtatutes en- 
ated at the cloſe, or during the continuance of wars, 
at liberty to uſe any trade or occupation they are fit 
for, in any town in the kingdom, (except the two Uni- 
verſities,) notwithitanding any ſtatute, cuſtom, or char- 
ter to the contrary, And Soldiers in actual military 


ſervice may make nuncupative wills, and diſpoſe of their 


15 


80 LI 


goods, wages, and other perſonal chattels, without thts 
forms, ſolemnities, and expences, which the Law re- 
quires in other caſes, Stars. 29 Car. 2. c. 3: 5 M. z. 
c. 21. $6. See title Vallis. | | 
The following ſtatutes ſeem moſt of them in force; 


though in a great meaſure, if not entirely, ſyperſeded by 


the proviſions of the Mutiny Act, and other acts before 
alluded to, | 

The „at. 7 Hen, 7. cap. 1, enacts, that if a captain 
ſhall not have the whole number of his Soldiers, or not 
pay them their due wages within fix days after he hath 
received it, he ſhall forfeit all his goods and chattels, 
and ſuffer impriſonment. The „at. 1 Zac. 1. cap. 3, 
ordains, that if any perſon go beyond ſea, to ſerve aun 
foreign Prince as a Soldier, and he do not take the cath 
of allegiance before he goes, it is felony ; and if he is a 
gentleman or officer that is going to ſerve a forcign 
Prince, he is to be bound with two ſureties not to by 
reconciled to the See of Rome, &c, or it will be telony, 

By flat. 31 Car. 2. c. 1, no Soldiers tha!l be quartc: cd 
on any perſons without their conſent ; and inhabitants 
of places may refuſe to quarter any Soldier, nutwith- 
ſtanding any order whatſoever. | 

By at. 3 Ges. 1. c. 2, no Soldier ſhall be taken out 
of the ſervice by any proceſs, except it be for ſome cri- 
winal matter, or for a real debt amounting to 10“. of 
which afidavit is to be made; and if any Soldier be 
otherwiſe arreſted, a Juſtice of peace, by warrant under 
his hand, ſhall diſcharge him: Yet the plaintiſf may 
file an appearance in an action of debt, upon notice 
thereof given, and proceed to judgment and execution, 
other than againſt the body of ſuch Soldier. A fer- 
jeant in the guards cannot be arreſted under '10/, 
1 700. 216. : | 

By fat. 5 Geo. 1. cap. 5, [not now in force] when 


commanding officer, on application made to him, was to 
uſe his utmott endeavours to deliver over the criminal 
to the civil Magiſtrate ; and he was not to be tried by a 
Court Martial in eight days, within which time appli— 
cation was to be made; but after that the criminal 
might be tried by a Court Martial, See title Cour? 
Martial. | 

If any Subject, here or in /reland, ſhall lift or enter 
himſelf, or any one procure him, to go beyond the 
ſeas, with an intent to be enliſted as a Soldier to ſerve 
any foreign Prince or State, without leave of his Majeſty, 
he ſhall be guilty of felony ; but if ſuch perſon liſted, 
in fourteen days after, diſcover, upon oath before ar v 
Juſtice, Sc. the perion by whom he was drawn in, to 
as he may be arpreheaded and convicted, the party diſ— 
covering is to be indemnitied. Sat. g Geo. 2. c. 50. 
See tat. 23 Geo. 3. c. 50, as to iſluing money for army 
ſervices, and the duty of the Paymaſter-general. 

SOLE CORPORATIONS; See Corporation. 

SOLET ET DEBET; Vide Debet et Sect. 

SOLE TENANT, ius teneus.] He that holds land 
by his own right only, without any other joined; and if 
a man and his wite hold Jands for their lives, with re- 
mainder to their ſon for life; here the maa dying, the 


Lord ſhall not have an heriot, becauſe he dies not ſole 


Tenant. K:tch. 134. | 
SOLICITOR, Sclicitator.] A perſon employed to 
follow and take care of ſuits depending in Courts of 
Equity. 


SOL 


Equity. Solicitors are to be ſworn and admitted by the 

udpes, like unto atiormes, beſore they ſhall practiſe in 
the Common Law Courts; and attornies may be ad- 
mitted Solicitors in the Courts of Equity, Sc. Stat. 
2 Geo. 2. cap. 23. See tule Attorney. 

There 1s alſo a Solicitor General to the King, who is 
a great officer next the Attorney General, See title 
Precedence. 

SOLIDATUM, Uſed in the neuter gender, is taken 
for that abſolute right or property which a man hath in 
any thing. Malimſb. lib. 1. 

SOLINUS TERRA. In Demc/dey book, this word 
is only uſed in Kent, and no other county. Septem ſalini 
terre ſunt 17 Carucate, 1 Inf. fol. 15. According to 
this computation /4/7nrs terre is about 160 acres, and 7 
lini are about 1120 acres, which is leſs than 17 caru- 
"cote, for at the loweſt carucata terre is 100 acres, But 
Lord Cete was of opinion, that it did not conſiſt of any 
certain number of acres. This word //7nus was proba- 
bly from the Sax. lb a plough, but what quantity of 
land this lin, ſulling, or favoling did contain, is not 19 
eafily determined. It ſeems to have been the ſame with 
a plough - land ſo that in Dor!/7ay, Se defendit pro uno 
ſolino, is, it is taxed for one carucate or plougn-ianc, 
Cowel, . 

SOLLER, or SOLAR, //arizm.] A chamber or up- 

er room. Coxvel, 

SOLVENDO ESSE, A term of art, fignifying that 
a man hath wherewith to pay, or is a perſon ſelvert, 

SOLVERE PCENAS, To pay the penalty; or un- 
dergo the puniſhment infiited for offences. 3 Salk. 32. 

SOLVIT. AD DIEM, A plea in an action of debt on 
bond, &c, that the money was paid at the day limited. 
Sce titles Bond; Payment. 

SOLUTIONE Adi militis Parliamenti, and Soluticne 
feodi Burgenſ. Parliamenti, Writs whereby Knights of the 
Shire and Burgeſſes might recover their wages or allow. 
ance, if it were denied. Sat. 35 H. 8. c. 11. See title 
Parliament. | | 

SOMERSET. HOUSE, Aſſured to Queen Charlotte 
for life. Stat. 2 Geo. 3. c. 1. Seetitle Qucer, 

SOMERSETSH!RE, Its fiſhery how preſerved, 
Sat. 1 Fac. 1. c. 23. 

SON ASSAUL I' DEMESNE, A juſtification in an 
action of Aſſault and Battery; becauſe the plaintiff made 
the firſt Aſſault, and what the defendant did was in his own 
defence. 2 Lil. Abr. 523. Sce titles Ajfault ; Pleading, 

SONTAGE, A tax of forty ſhillings heretofore laid 
upon every Knight's fee, Stow, p. 284. 

SOPE, Is one of the mary articles liable to the duty 
of Exci/e, See that title. 

SOPHIA, (Prince/;,) Naturalized, fat. 4 Ann. c. 1 G4. 
See title Xing l. 

SORCERY ; See Corjrration. 

SORS, In ſums of money lent upon uſury, the prin- 
cipal was anciently called Sors, to dillingutth it from the 
imtereſt. Pryn's Collect. ii. 161. 

SORUS ACCIPITER, A for, or ſoar hawk : King 
Jahn granted to Rebert de Hoſe, land in Perten of the ho- 
nour of Nottingham, to be held by the ſervice of yielding 
the King vearly one ſoar-hawk, Sc. Cartular, S. Ed- 
mund. S. 

SOTHAIL, or SOTHALE, Is conceived to be miſ- 
taken for Scotale. Brad. lib. 3. 

Vol. II. 


flat. 24 Geo. 2. c. 11. 
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SOTHSAGA, or SOTHSAGE, An old word ſig- 
nifying hiſtory : From the Sax. /oth, verum, and ſaga 
te/i1menium ; for all hiſtories ſhould be true, or true ſay- 
ings; from henee we derive our En2/;/ word ſoothſayer. 
Covell. 

SOVERAIGN, or SOVEREIGN, A chief or ſu- 
preme perſon, one higheſt of all; as a King, &c. 

SOVEREIGN, a piece of gold coin current at 225. 
61:0 H. 8. when, by indenture of the Mint, a pound 
eight of gold of the old ſtandard was to be coined into 
twenty-four Sovereigns : Anne 34 U. $, Sovereigns were 
coined at 203. a- piece, and halt Sovererpns at 10s. But 
2:49 4 Ed. 6, the Sovereign of gold paſted for 24s. and 
azo 6 Ed. 6, at 30. 

SCVEREIGN POWER, ox SOVEREIGNTY, 
By this b truly meant, the power of making laws; for, 
wherever that power reſides, all others muſt conform 
to and be Cireed by it, whatever appearance the out- 
ward form and adminiſtration of the government may 
put oa. For it is at any time in the option of the Legiſ- 
lature to alter that form and adminiſtration by a new 
edict or rule, and to put the execution of the laws into 
whatever hands it pleaſes. And all the other powers of 
the State mult obey the legiſlative power in the execu- 
tion of their ſeveral functions, or elſe the conſtitution is 
at an end. 1 Comm. 49. In our contlitution the Law. 
aſcribes to the King the attribute of Sovereignty, but 
that is to be underſtood in a qualified ſenſe, 1. e. as ſu- 
preme magiſtrate, not as ſole legiſlator, as the legiſla- 
tive power is veſted in the King, Lords, and Commons, 
not in any one of the three eſtates alone. See th 5 Dit. 
title Parliament. 

SOUL-SCOT, A mortuary is ſo called in the laws 
of King Canute, c. 13. Sce title Mortuary, 

SOUND, A narrow ſea; as are Balticum, the 
Sound ; and to ſound is to make trial how many tathom 
a ſea is deep. Merch. Die, 

SOUTH-DOOR : See Suthdure, 

SOUTH-SEA ANNUITIES; See South-Sea Company. 

SoUuTH-SEa Box ps, Stealing them made felony, 
fat. 2 Geo. 2. c. 25. ſect. 3. 

SoUuTH-SEa ComPany, A Company of Mer- 
chants trading to the South-Sea, They were incorpo- 
rated, on lending the Government ten millions of money 
towards paying the debts of the army, Wc, They may 
purchaſe lands not exceeding 1000/7. per annum; and 
beſides an intereſt for the money advanced the Govern- 
ment, Sooo l. a- year is to be paid them out of the funds 
towards the management of this Company: But ſee 
The Corporation ſhall have the 
ſole trade from the river Orconoto (called Arancke in the 
act) on the calt ſide of America to the ſouthermoſt part of 
Terra del Fuego, and from thence through the Sourh-Sea, 
Kc. And the Company to be owners of all iſlands, 
ports, &c. they can diſcover. Stat. g Ann. c. 21. See alſo 


ftats. 10 Ann. c. 30: 1 Geo. 1. /. 2. c. 21: 3 Geo. 1. c. 9: 


5 Geo. 1. c. 19: 6 Geo. 1. c. 4: 7 Geo. 1. c 5: 8 Ges. 1. 
c. 22, as to the eſtabliſhment of the Company, and reg u- 
lation of its ſtock. And further, fat. 24 Geo. 2. c. 11, 
for reducing the intereit upon the capital flock of the 
Seal. dca Company, from the time, and upon the terms 
therein mentioned, and for preventing of frauds com- 
mitted by the officers and ſervants of the ſaid Company; 
and fat. 26 Geo, 2. c. 16, for reducing the nomber of 
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directors of the ſaid Company, ard for regelating the 
eleclion of the governors and directors of the iaid Com- 
any. | 

l Creation of the old South Sea Annuities - State. g Geo. 1. 
c. 6. C 3: 3 Gee. 2. c. 16.— Redemption of South. Sea 
annuities out of ſinking fund, /ars. 4 Geo. 2. c. 5: 
6 Geo. 2. c. 25: 9 Geo. 2. c. 34: 10 Geo. 2.c.17. 35, 
New Seuth- Sea annuities created, fat. 6 Geo. 2. c. 28. 
—Reſtrained from iſſuing bonds without a General Court, 
flats. 6 Geo. 2. c. 28. f 26: 7 Geo. 2. c. 17. The Com- 
pany continued till the annuities ſhall be redeemed, /ar. 
24 Geo. 2. c. 2. $31. The firſt and ſecond ſubſcribed 
Serth-Sea annuities to be conſolidated, fat. 25 Geo. 2. 
c. 27. $26. See further, title Taxes. 


SOUTHWARK. King Z£dward III. by charter granted 


to the City of London the village of Southwark, paying 
at the Exchequer the farms thereof due: Alſo the ma- 
nor and Borough were granted; except the capital meſ- 
ſuage called Southwark-place, by Chart. Ed. VI.—The 
Inhabitants of the Rews there, not to be returned on ] u- 
Ties, tat. antig. 11 Hen. 6. c. 1.—No market to be held in 
the bigh-ſtreet of Southwark, nor hackney-coaches, Oc. 
to ply there, fat. 28 Geo. 2. c. 9.—Inſtead thereof a 
market to be held in a place called the Triangle. Stats. 
28 Geo. 2. c. 23: 30 Geo. 2.c.31. See title London. 


SOWLEGROVE, An old name of the month of Fe. 


E ruary, ſo called by the inhabitants of South Wales. 
SOWNE, From the Fr. Souvenue, remembered. A 
word of art uſed in the Exchequer, where eſtreats that 
ſowne not, are thoſe that the Sheriff cannot levy, wiz. 
Such eſtreats and caſualties are not to be remembered, 
and run not in demand; and eſtreats that ſowne, are 
ſuch as he may gather, and are leviable. Stat. 4 Hen. 5 
c. 2: 4 Iuſt. 107. | 

—_ ARIUS, for Spatharius, A ſword-bearer. 

ount. 

SPATZ PLACITUM, A Court for the ſpeedy exe- 
. eution of juſtice on military delinquents. Brad, Append, 
Hift. Engl. 45. 

SPATULARIA, Is numbered among the holy veſt- 
ments, &c. in Mon. Ang. iii. 331. | 

SPAWN AND FRY OF FISH); See title Fi. 

SPEAKER OF THE PARLIAMENT ; See title 
Parliament VII. 

SPEAKING WITH PROSECUTOR. It is not 
uncommon when a perſon is convicted of a miſdemeanor, 
which principally and more immediately affects ſome in- 
dividual, as a battery, impriſonment, or the like, for 
the Court to permit the defendant to ſpeak with the Pro- 
ſecutor, before any judgment is pronounced ; and, if the 
Proſecutor declares nimfelf ſatisfied, to infli but a tri- 
vial puniſhment. It is uſual, on ſatis faction made to the 
Proſecutor, for him to give the perſon convicted a re- 
leaſe, the execution of which being proved, is tanta- 
mount to the Proſecutor's acknowledgment of being ſa- 
tisfied, See 4 Comm. c. 27. ad finem, as to guarding againſt 
the probable abuſe of this indulgence of the Court. 

SPECIALTY, Specialitas,] A bond, bill, or ſuch 
like inſtrument; a writing or deed, under the hand and 
ſeal of the parties. Lit. Theſe are looked upon as the 
next claſs of debts after thoſe of record ; being con- 
firmed by ſpecial evidence under ſeal, 2 Comm. c. 30, 
5p. 465. See titles Bond; Deed; Executor V. 6. 
SPECIFIC LEGACIES; See title Legacy 2. 


SPO 


SPECIFIC RELIEF IN EQUITY ; See titles Chas. 
cery ; Equity. | 

SPELEUM, The cell of a monk. Mainfb, lib. z. 

SPICES, Are among the numerous articles liable tg 
duties of Caſtoms; and ſubject to regulations, to avoid 
frauds both in payment of the duty and manufaQuring 
the article : by a variety of ſtatutes. 


SPIGURNEL, Spigurnellus.] The ſealer of the King's | 


writs, from the Sax. Spicurran, to ſhut up or inclole ; 
but the following original has been given of this word; 
that Galfridus Spigurnel being by King Hen. III. ap- 
pointed to be ſealer of his writs, was the firſt in that of. 
fice; and therefore in aſter- times the perſons that en. 
joyed the office were called Spigurnels. Pat. 11 H. 3: 
4 Edw. 1. This office was alſo known by the name of 
Spicurnantia or Eſpicurnantia; and Oliver de Standfard 
held lands in Nezzlebed in Com. Oxon. per Serjantiam Spi- 
curnantiæ in Cancellarid Domini Regis. 27 Ed. 1. 

SPINACIUM, A ſort of veſſel which we now call a 
Pinnace. Knight, Ann. 1338. | 

SPINDULZ, Were thoſe three golden pins which 
were uſed about the archiepiſcopal pall ; and from thence 


| Spindulatus ſignified to be adorned with the pall. Du 


Cange. | 

SPINSTER, An addition in law proceedings uſually 
pa to all unmarried women; and it is a good addition 
or the eſtate and degree of a woman. See title Abate- 
ment I. 3. (c). 

SPIRITS AND STRONG WATERS ; See Brandy, 

SPIRITING AWAY MEN AND CHILDREN; 
See Kidnapping. 

SPIRITUAL CORPORATIONS ; See Corporations, 

SPIRITUAL COURTS; See title Courts Eccieſiaſtical. 

SPIRITUALTIES or a BISHOP; See Guardian 
of the Spiritualties. 

SPIRITUALTY, The Clergy of Exgland. 

SPIRITUOUS L.IQUORS ; See title Excite. 

SPITTLE-HOUSE, A corruption from Hoſpital ; 
or it may be taken from the Teuton. Spital, an hoſpital 
or alms-houſe : It is mentioned in fat. 15 Gar. 2. c. . 

SPOLIATION, /po/tatio.] A writ or ſuit for the 
fruits of a church, or the church itſelf, to be ſued in the 
Spiritual Court, and not in the temporal; that lies for 
one incumbent againſt another, where they both claim 
by one patron, and the right of patronage doth not 
come in queſtion: As if a parſon be created a Biſhop, 
and hath diſpenſation-to hold his benefice, and after- 
wards the patron preſents another incumbent, who is in- 
flituted and inducted; now the Biſhop may have a Spo- 


lation in the Spiritual Court againſt the new incumbent, 


becauſe they both claim by one patron, and the right of 
patronage doth not come in debate; and for that the 
other incumbent came to the poſſeſſion of the benetice, 
by the courſe of the Spiritual Law, viz. by inſtitution 
and induction; for otherwiſe, if he be not inflituted and 
inducted, a Spoliation lies not againſt him, but writ of 
treſpaſs, or aſſiſe of Novel diſſeiſin. F. MN B. 36, 37.— 
So it is where a parſon that hath a plurality accepts of 
another benefice, by reaſon whereof the patron preſents 
another clerk, who is inſtituted and inducted ; in this 
caſe one of them may have Spoliation againſt the other, 
and then ſhall come in queſtion, whether he hath a ſuffi- 
cient plurality, or not: And it is the ſame of depriva- 
tion, Oc. Terms de Ley. And ſee 3 Comm. c. 7. p. 90. 

| SPONTE- 


SPO 


SPONTE. OBLATA, A free gift or preſent to the 


NS ORTUL A, Gifts and gratuities, forbidden to be 
received by the clergy. | 

SPOUSALS ; See Efpou/al:. 
 SPOUSE-BREACH, Adultery, as oppoſed to ſimple 
fornication: The Lady Katharine was accuſed to the 
King of incontinent living before her marriage, and of 
Spouſe-breach after the marriage. Fox Act. Mon. ii. 540. 
_ SPRINGING USES, or Contingent uſes ; See title 
Uſes. i | 
ULLERS OF YARN, Perſons that work at the 
ſpole or wheel; or triers of Varn to ſee that it be well 
ſpun, and fit for the loom. Sat. 1 Mar. ft. 1. c. 7. 

SPUR-ROYAL, Spurareum aureum.| An ancient 

old coin. Paroch. Antiq. 321. | 

SQUALLEY, A faultineſs in the making of cloth. 
Stat. 43 Eliz. c. 10. See Rowey. 

SQUIBS ; See F:re-works. | 

STABBING; See title Homicide III. 2. 

STABILIA, A writ called by that name, on a cuſ- 
tom in Normandy, that where a man in power claimed 
lands in the poſſeſſion of an inferior, he petitioned the 
Prince that it might be put into his hands till the right 
was decided; whereupon he had this writ, Breve de Sta- 
bilia : To this a charter of King Hen. I. alludes in Pryn's 
lib, Angl. tom. i. pag. 1204. | | 

STABILITIO VENATIONIS, The driving deer to 
a Stand. Stabilitas, the place where one ought to ſtand 
in hunting. Leg, H. 1. c. 17. 

STABLE-STAND, Stabilis flatio, wel flans in fla- 
bule.] Is where a man is found at his Starding in the fo- 
reſt, with a croſs or long bow bent, ready to ſhoot at 
any deer; or ſtanding cloſe by a tree, with greyhounds 
in a leaſh, ready to ſlip: And it is one of the four exi- 
dences or preſumptions, whereby a perſon is convicted of 
intending to ſteal the King's deer in the forelt : the other 
three are dog-draw, back-bear, and bloody-hand. Man- 
ar, par. 2. cap. 18. 

STACK, A quantity of wood three feet long, as many 
feet broad, and twelve feet high, Merch Dr. 

STADIUM, A furlong of land ; the eighth part of a 
mile, Dome/aay. 

STAFF-HERDING, The following of cattle within 
a foreſt : And where perſons claim common in any foreſt, 
it muſt be inquired by the miniſters whether they ule 
Staff-herding, for it is not allowable of common right; 
becauſe by that means the deer, which would otherwiſe 
come and feed with the cattle, are frighted away, and 
the keeper or follower will drive the cattle into the beſt 
grounds, ſo that the deer ſhall only have their leavings : 
Therefore if any man who hath right of common, under 
colour thereof uſe Staff-herding, it is a cauſe of ſeizing 
- common till he pay a fine for the abuſe, 1 J. 

OP, 282. 

STAGE-COACHES ; See Coaches. 

STAGE-PLAYS ; See Plazhoy/e. 

STAGIARIUS, A reſident; as J. B. Canomnicus Y 
Stagiarius Sandi Pauli, a canon-refidentiary of St. Paul's 
church. Miſt. Eccl. S. Paul. But this diſtinction was 
made between re/identiarivs, and Stagiarius: Every ca- 
non inſtalled to the privileges and profits of re ſidence, 
was reſidentiarius; and while he aQually kept ſuch Rated 
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reſidence, be was Stagiariut. Statut. Eceleſ. Paulin. 
MS. 44%. Stagiaria, the reſidence to which he was 
obliged ; Stagiari, to keep reſidence. 

S I'AGNES, Stagna.] Pools of ſtanding water. Sar. 
5 Eliz. c. 21. A pool conſiſts of water and land; and 
therefore, by the name of Stagnum, the water and land 
ſhall paſs alſo. If. 5. 

STAL-BOAT, A kind of fiſhing boat, mentioned in 
flat. 27 Eliz. c. 21. 

STALKING, The going gently ſtep by Rep, under 
cover of a horſe, Sc. to take game; none ſhall ſtalk 
with buſh or beatt to any deer, except in his own foreſt 
a under the penalty of 10/7. Stat. 19 H. 7. c. 11. 

TALKRERS, Certain fiſhing-nets. See far. 13 R. 2. 


c. 19. 
STALLAGE, Stallagium, from the Sax. Hal. i. e. 
fabulum flatio.) The liberty or right of pitching and 
erecting Stalls in fairs or markets: or the money paid 
for the ſame. Kernet's Gloſ, 
STALLARIUS, ls mentioned in our hiſtorians, and 


ſignifies præſectus flabuli; it was the ſame officer which 


we now call maſter of the horſe. Selm. Sometimes it 
hath been uſed for him who hath a Stall in a market. 
Fleta, lib. 4. c. 28. 

STAMP-DUTIES, A branch of the perpetual reve- 
nue of this kingdom. (See title Taxes.) They are a 
tax impoſed upon all parchment and paper whereon any 
legal proceedings, or private inftruments of almoſt any 
nature whatever, are written: and alſo upon licences for 
retailing wines, letting hories to hire, and numerous 
other purpoſes; And upon all almanacks, news-papers, 
advertiſements, cards, dice, and pamphlets containing 
leſs than fix ſheets of paper. Theſe impoſts are very 
various, according to the nature of the thing ſtamped 
or taxed, riſing gradually from ene penny to ten pounds ; 
(and indeed in many caſes, as /egacies, adminiſtrations, 
Kc. to an amount proportioned to the property convey- 
ed.) The firſt inſtitution of the Stamp-duties was by 
ftat.5 5 6W,& M. c.21; and they have ſince been 
increaſed to an amount which nothing but the abſolute 
neceſſity of their being impoſed could prevent us from 
ſtyling enormous. Theſe Duties are managed by Com- 
miſſioners appointed for the purpoſe. They now extend 
to ſuch an aſtoniſhing variety of articles, and depend on 
ſuch a multiplicity of ſtatutes, which are continually va- 
rying (by increafing) the amount, that no table or com- 
fendium which could be framed would probably be of any 
ſervice to the reader after one Seſſion of Parliament; nor 
would it be conſiſtent with the general nature of this 
Work to enter into any further elucidation of the ſubject. 

STAND, A weight from two hundred and a half to 
three hundred of pitch. Merch. Di. 

STANDARD, From the Fr. Efandart, &c. /fignum, 
vexi/lum.) In the general ſigniſication, is an Enſign in 
War. And it is uſed for the fanding meaſure of the 
King, to the ſcantling whereof all the meaſures in the 
land are or ought to be framed, by the clerks of 
markets, aulnagers, or other officers, according to Magna 
Charta and divers other ſtatutes. This is not without 
good reaſon called a Standard, becauſe it ſtandeth con- 
itant and immoveable, having all meaſures coming to- 
wards it for their conformity ; even ſoldiers in the field 
have their Standard or colours, for their direction in 
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their march, Cc. to repair to. Britten, c. 30, There is 
a Standard of Money, direCting what quantity of fine 
filver and gold, and how much allay, are to be con- 
tained in coin of old Sterling, Sc. And Standard of 
Plate, and filver manufactures. Stat. 6 Geo. I. c. 11. 
See titles Ga; Money; Allay; Weights and Meaſures, &C. 


STANDARDUS, True Standard, or legal weight 


or meaſure. Cartular S. Edmund. MS, 268. 


STANDEL, A young ſtore oak tree, which in time 


may make timber; and twelve ſuch young trees are to 


be left ſtanding in cvery acre of wood, at the felling 


thereof, by fat. 35 H. 8. c. 17.—And ſee fat. 13 Elix. 


c. 25.4 18; and this Dict. title /Yood, 
STANDING-ARMY, Not to be kept in time of 
peace without conſent of Parliament. Stat, 1 W. & M. 
eff. 2.c. 2. See title Soldiers. 
STANLAW, A ſtony hill, Dameſd. | 
STANNARIES, Stannaria, from the Lat. tannum, 
tin. ] The mines and works where Tin metal is got and 


Purified; as in Cornwall and Devonſhire, &c. Camden 


Britt, 199. The tinners are called Stannary-men, 
The Stannary Courts in De venſbire and Cornwall, for 
the adminiſtration of juſtice among the 'Tinners therein, 
are Courts of Record, but of a private and excluſive na- 
ture, They are held before the Lord Warden and his 


ſubſtitutes; in virtue of a privilege granted to the work- 


ers in the tin-mines there; to ſue and be ſued only m 
their own Courts, that they may not be drawn from 
their buſineſs, which is highly profitable to the public, by 
attending their Jaw-ſuits in other Courts, 4 If. 232. 
The privileges of the tinners are confirmed by a charter 
33 Ed. I; and fully expounded by a private ſtatute, 


(given at length in 4 12. 232,) 50 Ed. 3, which has 


fince been explained by a public act, ar. 16 Car. 1. c. 15. 
All tinners and labourers in and about the Stannaries 
mall, during the time of their working therein, boa fide, 
be privileged from ſuits of other Courts, and be only im- 
leaded in the Stannary Court; in all matters, excepting 
pleas of land, life, and member. No Writ of Error lies 
from hence to any Court in Weſtmin/ter-hall: But an ap- 
peal lies from the Steward of the Court to the Under 


Warden, and from him to the Lord Warden; and 
thence to the Privy Council of the Prince of Wales, as 


Duke of Cornwall, when he hath had livery or inveſti- 
ture of the ſame ; and from thence the appeal lies to the 
King himſelf in the laſt reſort. 3 Comm. c. 6. p. 79, 80. 
cites 4 Int. 230,231: 3 Bult. 183: Dear. Hit. Cornw. ga. 

Tranſitory actions between tinner and d uner, Ec. 


though not concerning the Stannaries, or ariling there- 
in, if the defendant be ſound within the Stannaries, may 


be brought into theſe Courts, or at Common Law; but 


if one party alone is a tinner, ſuch tranſitory actions 


which concern not the Staanaries, nor ariſe therein, 
cannot be brought in the Stannary-Courts, 4 1». 251. 


Labourers in the Stannaries may recover their wages be- 


fore Jultices of peace. Stat. 27 Geo. 2. c. 6. 


STANNARIUS, A pewterer or dealer in tin; of or 


belonging to tin. Lit. Die. | 
STAPLE, $:apulum.] From the Fr. Habe, i. e. forum 

winarium, a market or Staple for wines, which formed 

the principal commodity of France ; or rather from the 


Germ. /apulen, which ſignifieth to gather, or heap any 
| | C 
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thing together: in an old Freuch book it is written 3 
Calais Eſtape de la Laine, &c. i. e. the Staple for wool: 
And with us, it hath been a public mart appointed þy 
Law to be kept at the following places, vis. I eftminſtor, 
York, Lincoln, Newcaſtle, Norwich, Canterbury, Chich;/. 
ter, Wincheſter, Exeter, and Brijtol, &c. A Staple Court 
was held at the Wool Staple in Hefminſter, the boungs 
whereof began at Temple-Bar and reached to Tui; 
in other cities and towns, the bounds are within the 
walls; and where there are no walls, they extend through 
all the towns ; and the Court of the Mayor of the $:4. 
ple is governed by the Law merchant in a ſummary way, 
which is the Law of the Staple. 4 1». 235. See „ar. 
27 Ed. 3. fl. 2. The Staple goods of England are wool, 
woolfels, (or ſkins,) leather, lead, tin, cloth, butter, 
cheeſe, &c. as appears by the ſtatute 14 K. 2, c. 1, 
Though ſome allow only the five firſt; and yet of late 
Staple goods are generally underſtood to be ſuch as are 
vendible, of any kind, and not ſubject to perilh. See 
Statute Staple ; Cuſtoms on Merchandi/e, 

STAR, Starrum, a contraction from the Hebr, ea, 
a deed or contract. ] All the deeds, obligations, Sc. of 
the Jenus, were anciently called Stars, and written for 
the molt part in Hebrew alone, or in Hebrezy and Latin; 
one of which yet remains in the treaſury of the Zxche. 
quer, written in Hebrexv, without points, the ſubltance 
whereof is expreſſed in Latin juſt under it, like an E. 
liſh condition under a Latin obligation: This bears date 
in the reign of King Jun; and many Stars, as well of 
grant and releaſe, as oblipatory, and by way of mort. 
gage, are pleaded and recited at large in the Plea rolls, 
Pajth. q Ed. 1. See Star-Chamber. 

In one of the ſtatutes of the Univerſity of Cambride, 
the antiquity of which is not known, the word „arri is 
twice uſed for a ſchedule or inventory. 4 Comm. c. 19, 

266, u. 
7 STAR AND BENT; See title Sca Farks. 

STAR-CHAMBER, Camera /tellata, otherwiſe called 
Chambre des ęſtoylles.] & Chamber at Weſtminſter ſo 
called, (as Sir 7 homas Smith, de Rep. Anglor. lib. 2. c. 4, 
conjectures,) bec:uſe at firſt the cieling thereof was 
adorned with images of gilded Stars. And in the Vat. 
25 Hen. 8. c. 1, it is written the Szarred Chamber, I; 
was ordained by fat. 3 Heu. 7. c. 1, and 21 Hen. 8. c. 2, 
That the Chancellor, aſſiſted by others there named, 
ſhould kave power to puniſh routs, riots, forgeries, main- 
tenances, embraceries, perjuries, and other ſuch miſde- 
meanors as were not ſufficiently provided for by the 
Common Law, and for which the inferior Judges were 
not fo proper to give correction. 

But by Fat. 16 Car. 1. c. 10, this Court, commonly 
called the Star- chamber, and all juriſdiction, power, and 
authority thereto belonging, are abolithed. Cœavell. 

Molloy and Black/lone ſeem to think it was called the 
Star-chamber, becauſe the recognizances which the 
Jews formerly entered into, to the Crown, and which were 
called Stars, were kept in that Chamber. See ante, Star. 

See 4 Comm. c. ig, in the notes, for ſome particulars 1e- 
lative to this Court, Lladſon's Treatiſe of the Court of 
Star-chamber, there referred to, is now publiſhed at the 
beginning of the ſecond volume of Collectauen Furidica. 

STARCH AND STARCH POWDER. Are articles 
ſubject to the duties and control of the Exc, and liable 
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to ſeveral regulations accordingly, by various ſtatutes. 
Thus, Starchmakers are to make uſe of ſquare or ob- 
long boxes only, for boxing and draining green Starch, 
before it is dried in the ſtove, under the penalty of 10ʃ. 
and ſhall give notice to the officers for. the duties, when 
they box ard dry their Starch; and not remove the 
Starch made, before it is weighed, and an account taken 
thereof, on pain of forfeiting 500. Officers may ſearch 
for Starch concealed, by virtue of a Juſtice's warrant, 
and ſeize the ſame, Wc, A penalty is likewiſe inflicted 
on makers of hair-powder, perſumers, peruke- makers, 
barbers, Sc. mixing any powder of alabaſter, chalk, 
lime, Sc. with Starch-powder, or making hair-powder 
of any other materials than powder of Starch. And 
makers of powder for hair, are to make entries of their 
workhouſes at the office of Exciſe, &c. &c. 

STATED DAMAGES; See titles Damages; Bonds; 
Covenant, &c. 

STATICKS, Statice, ſcientia ponderum.] Knowledge 
of weights and meaſures; or the art of balancing or 
weighing in ſcales. Merch. Die. 

STATIONARIUS; The ſame as Sragiarius. 

STATUARIUM, A tomb adorned with Statues, In- 
gulph. 853. - 

STATUS DE MANERIO, The late of a manor : 
All the t:nants within the manor, met in the Court of 
their Lord to do their cuilomary ſuit, and enjoy their 
rights and uſages, were termed ommuis Starts de manerio, 
Parech. Antiq. 456. 


STATUTES 


STATUTUM,] Has divers fignifications : Firſt, It 
fonifies an act of Pariiament ; and Secondly, it is a 
ſhort writing called a S:ntuic- Merchant, or Statute-Sta- 
zie, (fee thole titles,) which are in the nature of bonds, 
Ec. and called Statutes, as they are made according to 
the form expreſsly provided in certain Statutes. 

Tues AcTs or PARLIAMENT, STATUTES or 
Labels, made by the. King's Majeſty, by and with the 
advice and conſent of the Lords Spiritual and Temporal 
and Commons in Parliament aſſembled, compoſe the 
Lees Scriptæ, the written laws of the kingdom. The 
eldeit of theſe now extant, and printed in our Statute- 
books, is the famous WMagza Charta, as confirmed in 
Pariiament g Len. 3: though doubtleſs there were many 
acts before that time, the records of which are now lolt, 
aud the determinations.of them perhaps at preſent cur- 
rently received for the maxims ot the old Common Law. 
The making of theſe Statutes has been already conſi- 
dered under title Parliament, Div. VII. — To what is 
there ſaid we may here only add, that the Royal aſlent, 
hen given, is indorſed upon the ſeveral acts. That till 
the reign of Rich. III. all the Statutes were either in 
French or Latin, generally French: And that by fat. 
33 Geo. 3. c. 13, it is enacted, that when the operation of 
an act of Parliament is not directed to commence from 
any time ſpecified within it, the clerk of the Parliaments 
all indorſe upon it the day upon which it receives the 
Royal aſſent: (and which, hnce this act, is added, in the 
Printed Statutes immediately after the title:) And that 
day ſhall be the date of its commencement.— This Sta- 


STATUES 


tute has obviated much inconvenience (not to ſay injuſ- 
tice) which aroſe from the former maxim, that an act of 
Parliament operated from the firſt day of the Seſſion; the 
whole Seſſion, like the whole term, being conſidered as 
one day; and thus many Statutes had the force of ex p 


fatto laws. 


'The method of citing theſe acts of Parliament is va- 
rious. Many of our antient Statutes are called after the 
name of the place where tae Parliament was held that 
made them; as the Statutes of Merton and Marleberge 
( Marlborough), of Weftminfler, Glouceſter, and Winchefler. 
Others are denominated entirely from their ſubject; as 
the Statutes of I/ales and Ireland, the Articuli Cleri, and 
the Prerogativa Regis. Some are diſtinguiſhed by their 
initial words, a method of citing very antient: As the 
Statute of 24a Emptores, and that of Circumſpecte Aga- 
tis. But the molt uſual method of citing them, eſpeci- 
ally ſince the time of Edward II. is by naming the year 
of the King's reign in which the Statute was made, to- 
gether with the caapter, or particulur act, according to 
its numeral order, as, 9 Geo. 2. c. 4. For all the atis of 
one Seſſion of Parliament taken together make properly 
but one Statute : And therefore when two Seſſions have 
been held in one year, we uſually mention Vat. 1 or 2. 
Thus the Bill of Rights is cited, as 1 0%. M. fl. 2. 
c.2; ſignifying that it is the ſecond chapter or act, of 
the ſecond Statute, (or the Laws made in the ſecond Sei- 
hon of Parliament,) in the firſt year of King Wikan 
and Queen Mary. 

We are now to conſider, 


IJ. The different Kind of Statutes, 
I. Some general Rules with regard to their 
Conſtructicus. 


I. STATUTES are either general or ſpecial, public 
or private. A general or public act is an univerſal rule, 
that regards the whole community: And of this the 
Courts of Law are bound to take notice judicially and 
ex officio ; without the Statute being particularly pleaded, 
or tormally ſet forth by the party who claims an ad- 
vantage under it. Special or private acts are rather 


| exceptions than rules, being thoſe which only operate 


upon particular perions, and private concerns: And of 
theſe (which are not promulgated with the fame noto- 
riety as the former) the Judges are not bound to take 
notice, unleſs they be formally ſhewn and pleaded, 
Thus, ts ſhew the diſtinction, the Statute 13 Clix. c. 10, 
to prevent Spiritual Perſons from making leaſes for 
longer terms than twenty-one years, or three lives, is a 
public act; it being a rule preſcribed to the whole body 
of Spiritual Perſons in the nation: but an act to enable 
the Biſhop of Che er to make a leaſe to A. B. for ſixty 
years, is an exception to this rule; jit concerns only the 
parties and the Biſhop's ſucceſſors; and 1s therefore a 
private act. 1 Comm. Introd. & 3. P. 83, 86. 
Some Statutes (ſays another authority) are general, 
and ſome are ſpecial: And they are called general from 
the genus, and ſpecial from the Hecies; as for inftance : 
The whole body of the Spiritualty is the genus, but a 
Biſhop, Dean, and Chapter, Cc. is the ſpecies :; There- 
fore Statutes which concern all the Clergy, are general 
laws ; but thoſe which concern Biſhops only are ſpecial, 


4 Rep. 76. The Statute 21 H. 8. c. 13, which makes 
the 
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the acceptance of a ſecond living by clergymen, an avoid- 
ance of the firſt, is a general law, becauſe it concerns all 
ſpiritual perſons. 

All Statutes concerning myſteries and trades in ge- 
neral, are general or public as ; though an act which 
relates to one particular trade is a private Statute. 
Dyer 75. A Statute which concerns the King 1s a public 
act; and yet the „at. 23 H. 8, concerning Sheriffs, Oc. 
is a private act. Ploꝛod. 38: Dyer 119. It is a rule in 
Law, that the Courts at Vſminſter ought to take notice 
of a general Statute, without pleading it; but they are 

not bound to take notice of particular or private Sta- 
tntes unleſs they are pleaded. 1 IA. 98. 

Statutes are alſo either declaratory of the Common 
Law, or remedial of ſome defects therein; or, to ſpeak 
more ſtrictly, they are either declaratory of the old law, 
or introductory of a new law. Remedial Statutes being 
generally mentioned in contradiſtinction to penal Sta- 
tutes. Declaratory, where the old cuſtom of the kingdom 
15 almoſt fallen into diſuſe, or become diſputable; in 
which caſe the Parliament has thought proper, in perpe- 
tuum rei teſtimenium, and for avoiding all doubts and dif- 
ficulties, to declare what the Common Law is and ever 
hath been. Thus the Statute of Treaſons, 25 Ed. 3. 

Ft. 5. c. 2, doth not make any new ſpecies of treaions ; 

but only, for the benefit of the Subject, declares and 
enumerates thoſe ſeveral kinds of offence, which before 
were treaſon at the Common Law. Remedial, or Intro- 
ductory, Statutes, are thoſe which are made to ſupply 
defects, and abridge ſuch ſuperfluities, in the Common 
Law, as ariſe either from the general imperfection of all 
human laws, from change of time and circumſtances, 
from the miſtakes and unadviſed determinations of un- 
learned (or even learned) Judges, or from any other 
cauſe whatſoever. And this being done, either by en- 
larging the Common Law where it was too narrow and 
circumſcribed, or by reſtraining it where it was too lax 
and luxuriant, hath occaſioned another ſubordinate divi- 
ſion, of theſe remedial introductory acts of Parliament, 
into Enlarging and Ręfraining Statutes. To inſtance 
again in the caſe of treaſon. Clipping the current coin 
of the kingdom was an offence not ſufficiently guarded 
againſt by the Common Law; therefore it was thought 
expedient by at. 5 Eliz.c.11, to make it High Treaſon, 
which it was not at the Common Law : So that this was an 
enlarging Statute. At Common Law allo Spiritual Cor. 
porations might leaſe out their eſtates for any term of 
years, till prevented by the Statute 13 Elix. c. 10, be 
fore mentioned : This was therefore a reſtraining Sta- 
tute. 1 Comm. $6, 87. 

It is remarked by Mr. Chri/tian, that the Jaz. 5 Flix. 
c. 11, above referred to, hardly correſponds with the ge- 
neral notion either of a remedial, or an enlarging Sta- 
tute. In ordinary legal language, remedial Statutes are 
(as has been already noticed) contradiſtinguiſhed to pe- 
nal Statutes. An enlarging or an enabling Statute 1s 
one which increaſes, not reſtrains, the power of action: 
As flat. 32 H.8. c. 28, which gave Biſhzps and all other 
ſole Eccleſiaſtical Corporations, except pariſons and vi- 
cars, a power of making leaſes which they did not poſ- 
ſeſs before, is always called an enabling Statute, Ihe 

fat. 13 Eliz. c. io, which afterwards limited that power, 
is, on the contrary, ſtyled a reflcaining or diſabling Sta- 
bs 
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tute. 1 Comm. 87, u. See allo 2 Comm. c. 20: and this 
Dictionary, title Leaſe II. 


II. Tax rules to be obſerved with regard to the 
conſtruction of Statutes are principally theſe which follow; 

1. There are three points to be conſidered in the 
conſtruction of all remedial Statutes ; the old law, the 
miſchief, and the remedy: that is, how the Common Law 
ſtood at the making of the act; what the miſchief way 
for which the Common Law did not provide; and whar 
remedy the Parliament hath provided to cure this mij. 
chief. And it is the buſineſs of the Judges fo to conſtrue 
the act, as to ſuppreſs the miſchief and advance the re- 
medy, 3 Rep. 7 : Co. Litt. 11, 42. Let us inſtance 


again in the ſame reſtraining Statute, 13 C. c. 10: 


By the Common Law, Ecclevaſtical Corporations might 
let as long leaſes as they thought proper: the miſchief 
was, that they let long and unreaſonable leaſes, to the 
impoveriſhment of their ſucceiſors : The remedy applied 
by the Statute was, by making void all leaſes by Eccle- 
fiaſtical Bodies, for longer terms than three lives or 21 
years. Now in the conſtruction of this Statute it is 
held, that leaſes, though for a longer term, if made oy 
a Biſhop, are not void during the Biſhep's continuance 
in his See; or, if made by a Dean and Chapter, they 
are not void during the continuance of the Dean ; for 
the act was made for the benefit and protection of the 
ſucceſſor. Co. Litt. 45: 3 Rep. 60: 10 Rep. 58, The 
miſchief is therefore ſuiliciently ſuppreſled by vacating 
them after the determination of the intereſt of the 
grantors; but the leaſes, during the continuance of 
that iatereſt, being not within the miſchief, are not 
within the remedy. 1 Comm. 87. 

2. A Statute, which treats of things or perſons of 
an inferior rank, cannot, by any general words, be ex- 
tended to thoſe of a ſuperior, So a Statute, treating of 


© Deans, Prebendaries, Parſons, Vicars, and others hav- 


ing ſpiritual promotion, is held not to extend to Bi- 
ſhops, though they have ſpiritual promotion; Deans 
being the higheſt perſons named, and Biſhops being of 
a ſtill higher order. 2 Rep. 46. 

3. Penal Statutes muſt be conſtrued ſtrictly. Thus 
the Statute 1 EA. 6. c. 12, having enacted that thote 
who are convicted of ſtealing horſes ſhould not have the 
benefit of clergy, the Judges conceived that this did not 
extend to him that ſhould ſteal but one horſe, and there- 
fore procured a new act for that purpoſe in the following 
year, flat. 2 & 3 Ed. 6. c. 33: Bac. Elem. c. 12. Tho” 
Lord Hale Rates the true reaſon of the difficulty to have 
ariſen from the circumſtance of a doubt, as to the begefit 
of clergy attaching where only one horſe was ſtolen, on 
account of the words in the old Hat. 37 H. 8. c. 8, re- 
ſpecting ſtealing a horſe. 2 H. P. C. 365. To mention 
a more modern and more applicable inſtance; by the 


Statute 14 Geo. 2. c. 6, ſtealing {heep, or other cattle, 


was made felony without beneht of clergy. Pat theſe 
general words, or other cattle,” being looked upon 
as much too looſe to create a capital offence, the act was 
held to extend to nothing but mere ſheep. And there- 


fore, in the next Seſſions, it was Fund neceſſary to make 


another Statute, (15 Geo. 2. c. 34,) extending the for- 
mer to bulls, cows, oxen, ſteers, bullocks, heifers, 
calves, and lambs by name. | 

| 4. Statutes 


- Statutes againſt frauds are to be liberally and bene. 
fcially expounded, Theſe are generally called reme- 
dial Statutes. And it is a fundamental rule of conſtrue- 
tion, that penal Statutes ſhall be conſtrued ſtrictly, and 
theſe remedial ſtatutes liberally. See 1 Comm. 88, Qn. 
This may ſeem a contradiftion to the laſt rule, moſt 
Statutes againſt frauds being 1n their conſequences penal, 
But this difference 3s here to be taken : where the Sta- 
tute acts upon the offender, and inflicts a penalty, as the 
pillory or a fine, it is then to be taken ſtrictly ; But when 
the Statute acts upon the offence, by ſetting aſide the 
fraudulent tranſaction, here it is to be conſtrued libe- 
rally. Upon this footing, the Hat. 13 Elix. c. 5. which 
avoids all gifts of goods, Sc. made to defraud creditors 
and others, was held to extend, by the general words, to 
a gift made to defraud the Queen of a forfeiture. 
3 Rep, 82. It has alſo been held, that the ſame words 
ol the ſame Statute will bear different determinations, ac- 
cording to the nature of the ſuit or proſecution inſtituted 
upon them. For example; the Hat. 9 Ann. c. 14, 
againſt gaming, enacts, that if any perſon ſhall loſe at 
any one time or fitting 10/. and ſhall pay it to the win- 
ner, he may recover it back within three months ; and 
if the loſer does not within that time, any other per- 
ſon may ſue for it, and treble the value beſides: In a 
eaſe where an action was brought to recover back 14 
guineas which had been won and paid after a continu - 
ance at play, except an interruption during dinner ; .the 
Court held the Statute was remedial, as far as it pre- 
vented the effects of gaming, without inſliting a pe- 
nalty; and therefore, in this action, they conſidered it 
one time or ſitting: But they ſaid, if an action had been 
brought by a common informer for the penalty, they 
would have conſtrued it ſtrictly, in favour of the defend- 
ant, and would have held that the money had been 
= 8 fittings. 2 Black, Rep. 1226: 1 Comm. 88, 
9, & n. | 

5. One part of a Statute muſt be ſo conſtrued by an- 
other, that the whole may, if poſſible, ſtand ; ut res 
magis valeat, quam pereat. As if land be velted in the 
King and his heirs by act of Parliament, ſaving the right 
of A.; and A. has at that time a leaſe of it for three 
years: Here A. ſhall hold it far his term of three years, 
and afterwards it ſhall go to the King. For this inter- 
pretation furniſhes matter for every clauſe of the Sta- 
tute to work and operate upon. But, 6, A ſaving, 
totally repug nant to the body of the act, is void. If, 
therefore, an act of Parliament veſts land in the King 
and his heirs, ſaving the right of all perſons whatſoever ; 
or velts the land of A, in the King, ſavipg the right of 
4. In either of theſe caſes, the ſaving is totally repug- 
nant to the body of the Statute, and (if good) would 
render the Statute of no effect or operation ; and there- 
tore the ſaving is void, and the land veſts abſolutely in 
ite King, 1 Rep. 47 : 1 Comm. 89. 
7. Where the Common Law and a Statute differ, the 
Common Law gives place to the Statute ; and anwld 
dratute gives place to a new one. And this upon a ge- 
neral gh, of univerſal Law, Leges foſteriores priores 
rtrarias abrogant. But this is to be underſtood only 
when the latter Statute is couched in negative terms, or 
where its matter is ſo clearly repugnant that it neceſſarily 
ples a negative, As if a former act ſays, that a juror 
upon ſuch a trial ſhall haye 20 pounds a-year ; and a 
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new Statute afterwards enacts that he ſhall have 20 
marks ; here the Jatter Statute, though it does not ex- 
preſs, yet neceſſarily implies a negative, and virtually 
repeals the former, For if 20 marks be made qualifi- 
cation ſufficient, the former Statute which requires 20 
pounds is at an end, Terk. Cent. 2, 73. But if both 


acts be merely affirmative, and the ſubſtance ſuch tbat 


both may ſtand together, here the latter does not repeal 
the former, but they ſhall both have a concurrent effi- 
cacy. If, by a former Law, an offence be indictable at 
the Quarter Seſſions, and the latter Law makes the ſame 
offence indictable at the Aſſiſes; here the juriſdiction of 
the Seſſions is not taken away, but both have a concur- 
rent juriſdiction, and the offender may be proſecuted at 
either ; unleſs the new Statute ſubjoins expreſs negative 


words, as, that the cffence ſhall be indictable at the 


Aſſiſes, and not elſewhere. 11 Rep. 63: 1 Comms, 89, 90. 
8. If a Statute, that repeals another, is itſelf repealed 
afterwards, the firſt Statute is hereby revived, without 
any formal words for that purpoſe. So when the Sta- 
tutes of 26 H. 8. c. 1: 35 Hen. 8. c. 3, declaring the 
King to be the Supreme Head of the Church, were re- 
pealed by a Statute 1 & 2 P. & M. and this latter Sta- 
tute was afterwards repealed by an act of 1 Flix. there 
needed not any expreſs words of revival in Queen Elixa- 
beth's Statute, but theſe acts of King Henry were im- 
pliedly and virtually revived. 4 1. 325: 1 Comm. go. 

9. Acts of Parliament derogatory from the power of 
ſubſequent Parliaments bind not. So the Statute 
11 Hen. 7. c. 1, which directs, that no perſon for aſſiſting 
a King de fucto ſhall be attainted of treaſon by act of 
Parliament or otherwiſe, is held to be good only as to 
common proſecutions for high treaſon; but will not re- 
itrain or clog any parliamentary attainder. 4 If. 43. 
Becauſe the Legiſlature, being in truth the Sovereign 
Power, is always of equal, always of abſolute authority : 
it acknowledges no ſuperior upon earth, which the prior 
Legillature muſt have been, if its ordinances could bind 
a ſubſequent Parliament. 1 Comm. 90. 

Statutes againſt the power of ſubſequent Parhaments 
are not binding; notwithſtanding the Statute 42 Ed. 3. 
c. 3, declares that any Statute mac againſt Magna 
Charta ſhall be void : and this 1s evident, ſeeing many 
you of Magna Charia have been repealed and altered 

y ſubſequent acts. Read. on Stat. Jol. 4. p. 340. And 
the Law has been miſtaken in this point; for the Sta- 
tutes which intervene between the 9g Hen. 3, and 42 E. 3, 
are not repealed, though they vary from, and are con- 
trary to, Magna Charia : Fenk. Cent. 2. 

10. Laſtly, Acts of Parliament that are impoſſible to 
be performed are of no validity : and if there ariſe out 
of them collateralij any abſurd conſequences, maniſeitly 
contradictory to common reaſon, they are, with regard 
to theſe collateral conſequences, void. Blackſtone lays down 
the rule with theſe reſtrictions; though he allows it is ge- 
nerally laid down more largely, that acts of Parliament 
contrary to reaſon are void. But if the Parhament 


will poſitively enact a thing to be dore which is unrea- 


ſonable, know of no power (ſays the Commentator) 
in the ordinary forms ot the Conſtitution, that 1s veſted 
with authority to control it: and the examples uſually 


alleged in {upport of this ſenſe of the rule do none of 


them prove, that, where the main object of a Statute is 


unreaſonable, the Judges are at liberty to reject it; = 
that 
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that were to ſet the judicial power above that of the Le- 
giſlature, which would be ſubverkve of all government. 
But where ſome collateral matter ariſes ouc of the gene- 


ral words, and happens to be unreaſonable; there the 


Judges are in decengy to conclude that this conſequence 
was not foreſeen by the Parliament, and therefore they 
are at liherty to expound the Statute by equity, and 
only guoad hoc diſregard it; [or, to ſtate it perhaps more 
correctly, it will not be preſumed that any conſtruction 
can be agreeable to the intention of the Legiſlature, the 
conſequences of which are unreaſonable.] Thus, if an 
act of Parliament gives a man power to try all cauſes, 
that ariſe within his manor of Dale; yet if a cauſe 
ſhould ariſe in which he himſelf is party, the a& is con- 
ſtrued not to extend to that, becauſe it is unreaſonable 
that any man ſhould determine his own quarrel. 8 Rep, 
118. But, if we could conceive it poſſible for the Par- 
lament to enact, that he ſhould try as well his own cauſes 
as thoſe of other perſons, there is no Court that has 
power to defeat the intent of the Legiſlature, when 
couched in ſuch evident and expreſs words, as leave no 
doubt whether it was the intent of the Legiſlature or 
no. 1 Comm. qi, and . | 


The following notes will ſtill further aſſiſt the ſtudent 
in his reſearches on this ſubject: though perhaps ſome 
few lines in them may ſeem a little tautologous, com- 
pared with the foregoing copious extracts from Black/one. 

It is the general rule, that to Statutes enacted in Par- 
liament, there mutt be the aſſent of the King, Lords, 
and Commons, without which there can be no good act 


of Parliament; but there are many acts in force, though | 


theſe three aſſents are not mentioned therein, as Dominus 
Rex Statuit in Parliamento, and Dominus Rex in Parlia- 
mento ſuo Statuta edit, and de communi concilio Statuit, &C. 
Plouwd. 97: 2 Bulft. 185. And Sir Edo. Coke favs, that 
ſeveral Statutes are penned like charters in the King's 
name only: though they were made by lawful autho- 
rity. 4 Int. 25. Before the invention of printing, all Sta- 
tutes were proclaimed by the Sheriff in every county, 
by virtue of the King's writ. 2 Int. 5 26, 644. 

Statutes continue in force although the, records of 
them are deſtroyed, by the injury of time, Sc. 2 nt. 587. 

Statutes conſiſt of two parts, the words, and the ſenſe ; 
and it is the office of an expoſitor, to put ſuch a ſenſe 
upon the words of the. Statute, as is agreeable to equity 
and right reaſon: Equity muſt neceitarily take place in 
the expoſition of Statutes; but explanatory aQs are to 
be conſtrued according to the words, and not by any 
manrer of intendment; for it is incongruous for an ex- 
planation to be explained. Plowd. 363, 405: Cro. Car, 23. 

The preamble of a Statute, which is the beginning 


thereof, going before, is, as it were, a key to the know- | 


ledge of it, and to open the intent of the makers of the 


act; it ſh+il be deemed true, and therefore good argu- 1 


ments may be drawn from the ſame. 1 fl. 11. It is the 
moſt natural and genuine expoſition of a Statute, to con- 
ftrue one part by another part of the {ame Statute, for 
that beſt exoreſſes the meaning of the makers: the words 


of an act of Parliament are to be taken in a lawful and 


rightful tenſe ; and though, as has been already ſaid, the 
conſtruction of Statutes in general muſt be made in ſup- 


prefon of the miſchief, and for the advancement of the 


remedy, intended by the Statute ; but ſo that no inno- 


cent perſon by a literal eonſtruction ſhall receive as, 
damage. 1 Ist. 24, 381. f 1 

The beſt way to expound a Statute, is to conſider wh 
anſwer the lawgivers would probably have given to + 
queſtion made, if propoſed to them, Plowwd. 405: 3 N, 


Abr. 245. 


Where a Statute gives a remedy for any thing, it Q!! 
be preſumed there was no remedy before at Comm 
Law: And the rules td conſtrue acts of Parliament gte 
different from the ſtrict rules of the Common Law; 
though, in the conſtruction of a Statute, the reaſon gf 
the Common Law gives great light. Raym. 191, 355: 
2 Int. 301. If an act of Parliament is dubious, long 
uſage may be good to expound it by; and the meaning 
of things ſpoken and written muſt be as hach been con. 
ſtantly received; but where uſage is againtt the obvioy; 
meaning of a Statute, by the vulgar and common ac. 
ceptation of words, then it is rather an oppreſſion then 
an expoſition of the Statute, Faugh. 169, 1759, An 
Election Committee refuſcd to admit evidence of pſ2 ge 
to explain the words of a Stamp Act; on the queſtiog, 
whetner deeds were valid, which conveyed ſeveral free 
holds to ſeveral voters, which had only one ſtanib. 
Temlins's Election Caſes 155. See 3 Lud. 177 

A Statute which alters the Common Law, ſhall ro: 
be ſtrained beyond the words, except in cafes of public 
utility, where the end and defign of the att appears to 
be larger than the words themſelves. J,. 179. Re- 
lative words in any Statute, may make a thing paſs as 
well as if particularly exprefled ; and caſes of the {ame 
nature ſhall be within the ſame remedy. Ray. 54. 

Such Statutes as are beneficial to the People, a! 
be expounded largely, and not with reſtriction. 8z/- 202, 


The expolition of Statutes concerning the Ecclettattica! 


Courts, belongs to the Common Law Courts: And 4 
Statute made in imitation of the Common Law, is to be 
expounded by it. Hob. 83, 97. The attirmative words 
of Statutes do not change the Common Law, wichen 
negative words added therein: Thus the Statute of 
Wills, being in the affirmative, doth not take away the 
cuſtom to deviſe land in places where it exiſted before 
the Statute. Terr. Cent. 212: Dyer 155: 1 If. 111. 
It a Statute be made only in affirmance of the ancient 
Common Law, and doth not enact any thing new, but 
what was before provided for, it is nevertheleſs a Sa— 
tute, and may be plaaded; but the defendant bath a 
plea at Common Law, S!y/e's Reg. 301. An att of Par- 
liament in attirmance of the Common Law, extends to 
all times after, though it mentions only to give remedy 
for the preſent; and where a thing is granted by Sta— 
tute, all neceſlary incidents are granted with it. 
1 Int. 235. 

Wherever a Statute gives or provides a thing, the 
Common Law ſupplies all manner of requißtes. 
Hard. 62, Every Statute made againſt an injury, gives 
a remedy by action, expretsly or implicitly. 2 1/7. 55, 
74. And belides an action upon the Statute, as the 
dubject's private remedy, the offender may be puniſhed 
for contempt at the King's ſuit, by fine, Fc. 2 Co. 
Inft. 131, 163. 

Statutes made for the public good are to be expounded 
ſo as to attain their end. 1 Strange 253, 258. MKebit's 
edition of the Statutes and RH differed, and they 
who were for adherivg to Arete, proved they had 

| examined 
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examined him with the Partiament-roll, The Chief Juſ- 
tice ruled it was enough, and Kelle was read. 1 Str. 446, 
Where an act of Parliament only gives a remedy to the 
party grieved, it ſhall not be confidered as a penal Sta- 
tute. WI ilſen, par. 1. fol. 412. | 

STATUTE OF AGREEMENT BETWEEN THE 
Kinc, Loxps, and Commons, in Parliament. 
31 Hen. 3. 

SraTuTE MErRCHanT, A Bond of record, ac- 
knowledged before the Clerk of the Statutes-Merchant, 
and Lord Mayor of the city of London, or two merchants 
atigned for that purpoſe ; and before the Mayors of 
other cities and towns, or the Bailiff of any borough, 
Sc.; ſealed with che ſeal of the debtor and the King; 
upon condition that, if the obligor pays not the debt at 
the day, execution may be awarded againſt his body, 
lands, and goods, and the obligee ſhall hold the lands 
to him, his heirs and aſbgns, till the debt is levied. 
Terms de Ley. ; 

Eſtates by Statute-Merchant and Statute- Staple are 
claſſed by Blackflonve among the ſpecies of eſtates de- 
feaſible on condition ſubſequent ; and are ſaid to be 
very nearly related to the a7vawm wvadium, or eſtate held 
til! the profits thereof ſhall diſcharge a debt liquidated 
or aſcertained : For both the Statute-Merchant and Sta- 
tute-Staple are ſecurities for money ; the one entered 
into before the Chief Magiſtrate of ſome trading town, 
purſuant to the Statute 13 Fav. 1. fat. 3. de mercatori- 
bus, and thence called a Statute- Merchant ; the other 
purſuant to the Statute 27 Edw. 3. c. 9, before the 
Mayor of the Staple, that is to ſay, the grand mart for 
the principal commodities or manufaRures of the king- 
dom, formerly held by act of Parliament in certain 
trading towns; from whence this ſecurity is called a Sta- 
tute-Staple. They are both ſecurities for debts acknow- 
ledged to be due; and originally permitted only among 
3 for the benefit of commerce; whereby not only 
the body of the debtor may be impriſoned, and his goods 
ſeized in ſatisfaction of the debt, but alſo his lands may 
be delivered to the creditor, till out of the rents and pro- 
ht5of them the debt may be fatisfed : And, during ſuch 
time as the creditor ſo holds the lands, he is tenant by 
Statute-Merchant or Statute-Staple, There is alſo a 
ſimilar ſecurity, the recognizance, in the nature of a Sta- 
tute-Staple, acknowledged before either of the Chief 
Juſtices, or (out of Term) before their ſubſtitutes, the 
Mayor of the Staple at J//minſter, and the Recorder of 
Lenden; whereby the benefit of this mercantile tranſ- 
action is extended to all the King's Subjects in general, 
by virtue of the Statute 23 Hen. 8. c. 6, amended by 


Nat. 8 Geo. 1. c. 25 ; which direct ſuch recognizances 


to be enrolled and certified into Chancery. But theſe, 
by the Statute of Frauds, 2g Car. 2. c. 3, are only 
binding upon the lands in the hands of bend fide pur- 
chaſers, from the day of their enrolment, which is or- 
dered to be marked on the record. 2 Comm. c. 10. 
See further, titles Recaguixance; Execution. 

Theſe eftates, though ſometimes referred to in argu- 
ment, ſeem now nearly unknown in pradice; but as 
the law relating to them is in force, and as it may ſerve 
to elucidate other ſubjects by analogy, the following in- 
formation on the ſubject has been preſerved, as uſeful to 
the Student, if not to the Practitioner, 

Vor. II. 
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The Statute of Acten Burne!, 11 Fd. 1, and Stat. de 
Mercatoribus, 13 Ed. 1. flat. 3, enact, that the merchant 
thall cauſe his debtor to appear before the Mayor of 
the city of Londen, or other city or town, and there ac- 


knowledge the debt, &c, by recognizance, which is to 


be enrolled ; the roll whereof mult be double, one part 
to remain with the Mayor, and the other with the clerk 
appointed by the King; and then one of the clerks is to 
write the obligation, which ſhall be ſealed with the devt- 
or's ſeal, and that of the King, Sc. 

By theſe Statutes, if the debt be not paid at the day 
upon the merchant's account, the Mayor is to cauſe 
the debtor to be impriſoned, if to be found, and in pri- 
ſon to remain until he hath agreed the debt ; and if the 
debtor cannot be found, the Mayor ſhall ſend the recog- 
nizance into the Chancery, from whence a writ ſhall 
iſſue to the Sheriff of the county where the debtor is, to 
arreſt his body, and keep him in priſon till he agree the 
debt; and, within a quarter of a year, his lands and 
goods ſhall be delivered to him to pay the debt; but if 
the debtor do not ſatisfy the debt within that time, ail 
his lands and goods ſhall be delivered to the merchant 
by a reaſonable extent, to hold entil the debt is levied 
thereby; and in the mean time he ſhall remain in priſon; 
but when the debt is ſatisfied, the body of the debtor 15 
to be delivered, together with his lands. If the Sheriff 
return a no et inventus, &c. the merchant may have 
writs to all the Sheriffs where he hath any land ; and 
they ſhall deliver all the goods and lands of the debtor 
by extent ; and the merchant ſhall be allowed his da- 
mage, and all reaſonable coſts, c. 

All the lands in the hands of the debtor, at the time of 
the recognizance acknowledged, are chargeable ; (but 
ſee flat. 29 C. 2. c. 3. before referred-to;) though, 
aſter the debt is paid, they ſhall return to grantees, it 
they are granted away, as ſhall the reſt to the debtor : 
The debtor or his ſureties dying, the merchant ſhall not 
take the body of the heir, Sc. but ſhall have his lands 
until the debt is levied. If the debtor have ſureties, 
they ſhall be proceeded againſt in like manner as the 
debtor ; but ſo long as the debt may be levied of the 
goods of the debtor, the ſureties are to be without da- 
mage. Alſo the merchant fhall, beſides the payment of 
his debt, be ſatisfied for his ſtay and detainer from his 
buſineſs. In London, out of the commonalty two mer- 
chants are to be choſen and ſworn by this Statute, and 
the ſeal ſhall be opencd before them, whereof one piece - 
is to be delivered to the ſaid merchants, and the other 
remain with the clerk ; and before theſe merchants, Sc. 
recognizances may be taken, A fee of 14. per pound 
is allowed to the clerk for fixing the King's ſeal ; and a 
ſeal is to be provided that ſhall ſerve for fairs, c.; but 
the Statute extends not to Zervs. Cro. Car. 440, 457. 

Statutes- Merchant were contrived for the ſecurity of 
merchants only, to provide a ſpeedy remedy to recover 
their debts; but at this day they are uſed by others 
who follow not merchandize, and are become one of the 
common aſſurances of the kingdom. Bridg. 21: Over 
82. And all obligations made to the King are of the 
nature of theſe Statutes-Merchavt. 12 Rep. 2, 3. 

STATUTE-STAPIE, A Bond of record, acknow- 
ledged before the Mayor of the Staple, in the pre- 
ſence of all or one of the Conſtables; to this end, ſays 
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the Statute, there ſhall be a ſeal ordained, which ſhall be 
affixed to all obligations made on ſuch recognizance ac- 
knowledged in the Staple : This ſeal of the Staple is 
the only ſeal the Statute requires to atteſt this con- 
tract; but it is no more under the power or diſpoſal of 
the Mayor, than that appointed by the Statute-Mer- 
chant; for though the Statute appoints him the cuſtody 
of it, yet it is in ſuch a manner, that he cannot afhx it 
to any obligation without their conſent, it being to re- 
main in the Mayor's hands, under the ſecurity of their 
own ſeals. 2 Rol. Abr. 466 : Stat. 27 Ed. 3. c. 9. See 
title Stalute-Merchaut. | | 

To underſtand a little of the original and conſtitution 
of the Staple, and the advantage the nation had by this 
eſtabliſhment, we muſt obſerve, that the place of refid- 
ence, whither the merchants reſorted with their Staple 
commodities, was anciently called Eagle, which fig- 
nifies no more than mart or market; and this was ſor- 
merly appointed out of the realm, as at Calais, Antwerp, 


& c. and other ports on the Continent, which were 


neareſt to us, and whither the merchants might with 
ſafety coaſt it. 4 It. 238. 

But beſides theſe Staple ports appointed abroad, there 
were others appointed at home; whither all the Staple 
commodities were carried in order to their exportation, 
ſuch as London, W:/?mimſier, Hull, &c, This was found 
to be of great uſe and conſequence to the Prince in par- 


ticular, and to the intereſt and credit of the nation in 


general; for at theſe Stapie ports were the King's cuſ- 
toms eaſily collected, and were by the officers of the 
Staple, at two ſeveral payments, returned into the Ex- 
chequer ; beſides, at theſe Staples, all Merchants? goods 
were carefully viewed and marked by the proper officers 


of the Staple ; and this neceſſarily avoided the export- 


ation of decayed goods, or ill-wrought manufaCtures, 
and conſequently fixed a ſtamp of credit on the mer- 
chandizes exported, which, upon the view, always an- 


ſwered the expectation of the buyer. Maline's Lex Merc. 
337, 335 


The Staple merchandizes, according to Lord Coke, 
are only wool, woolfells, leather, lead, and tin; others, 
butter, cheeſe, and cloths ; but, whatever they were, 
the Mayor and Conſtables had not only conuſance of 
all contracts and debts relating to them, but they had 
likewiſe juriſdiction over the people, and all manner of 
things touching the Staple ; this power was given them, 
leſt the merchants ſhou!d be diverted and drawn from 
their buſineſs and trade, by applying to the Common 
Law, and running through the tedious forms of it, for 
a determination of their differences; and for the greater 
encouragement of merchants, that they might have al] 
imaginable ſecurity in their contracts and dealings, and 


| the moſt expeditious method of recovering their debts, 


without going out of the bounds of the Staple. 4 4. 238: 
Maline*s Lex Mer. 337. | 

By this it appears, that this ſecurity was only de- 
figned for the merchants of the Staple and for debts 
only on the ſale of merchandizes brought thither ; yet 
in time others began to apply it to their own ends, and 
the Mayor and Conſtable would take recognizances from 
ſtrangers, ſurmiſing it was wade for the payment of 
money for merchandizes brought to the Staple. To 
prevent this miſchief, the Parliament, in 23 H. 8, re- 
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duced the Statute-Staple to its former channel, and laid 
a penalty of 40 J. on the Mayor and Conſtables why 
ſhould extend the benefit of the Statute to any but thoſe 
of the Staple. But though the at. 23 H. 8. c. 6, de. 


prived them of this benefit, yet it framed the new ſort 


of ſecurity known by the name of a Recognizance, 
in the nature of a Statute-Staple; ſo called becauſe this 
act limits and appoints the ſame proceſs, execution, and 
advantage, in every particular, as is ſet down in the 
Statute-Staple. Co. Lit. 290. 

A Recognizance, therefore, in nature of a Slarute. 


Staple, as the words of the act declare, is the ſame 


with the former, only acknowledged under other per. 
ſons ; for, as the Statute runs, the Chief Juſtices of the 
King's Bench and Common Pleas, or, in their abſence, 


out of Term, the Mayor of the Staple at Vgiminſier, 


and the Recorder of London, jointly together, ſhall have 
power to take Recognizances for payment of debt in 
the form ſet down in the Statute. In this, as in the for. 
mer caſes, the King appoints a ſeal to atteſt the contract. 
Co. Lit. 290, a: 4 Iuſt. 238: 2 Rol. Abr. 466: Co. Ent. 12, 

Debt lies as well upon a Statute Staple as upon a bond: 
And a Statute acknowledged on lands is a preſent duty, 
and ought to be ſatisfied before an obligation; a debt 
due on an obligation being but a che in ao, and 


recoverable by law, and not a preſent duty by law, as 


a debt upon a Statute, judgment, or recognizance is, 
upon which preſent execution is to be taken without far- 
ther ſuit, Cro. Eliz. 355, 461, 494: 2 Lil. Abr. 5 36. 

But a judgment in a Court of record ſhall be pre- 
ferred, in caſe of execution, before a Statute : Though, 
if one acknowledge a Statute, and afterwards confeſs 
judgment, if the land be extended thereon, the cogniſee 
ſhall have a /cire facias to avoid the extent upon the 
judgment, It is otherwiſe as to goods, for there, he 
that comes firſt ſhall be firſt ſerved. 6 Rep. 45 
1 Brownl, 37. The cogniſor of a Statute grants his 
eſtate to the cogniſee ; by this the execution of the Sta- 
tute will be ſuſpended. 2 Cro. 424. But if the cog- 
niſee, before execution of a Statute, releaſe to the cog- 
niſor all his right to the land; it will not be a diſcharge 
of the whole exccution : for, notwithſtanding, he may 
ſue execution of his body and goods, 3 Shep. Abr. 320. 
Upon a Statute-Staple, a Capias and extent of lands, 
goods, and chattels, are contained in one writ ; but it 
is not ſo on a Statute-Merchant. 7enk. Cent. 163. In 
Chancery, the proceedings on a Statute-Staple are in 
the Petty-bag Office; and Statutes-Staple are ſuable 
in the King's Bench or Common Pleas, as well as 
in Chancery. Cro. Eliz. 208. On a Statute's being ſa- 
tished, it is to be vacated by entering ſatisfaction, Oc. 
Statutes-Staple and Statutes-Merchant are to be entered 
within fix months, or ſhall not be good againſt pur- 
chaſers. Stat. 27 Eliz. c. 4. See /tat. 16 & 17 Car. 2. 
c. 5, for preventing delays in extending Statutes. 

He that is in poſſeſſion of lands on a Statute Merchant, 
or Staple, is called Tenant by Statute-Merchant, or Statute- 
Staple, during the time of his poſſeſſion : And creditors 
ſhall have freehold in the lands of debtors, and recovery 
by novel difſeifin, if put out; but if tenant by Statute- 
Merchant or Statute-Staple hold over his term, he that 
hath right may ſue out a Venire facias ad computand”, or 
enter, as upon an elegit, Stat. 27 Ed. 3. c. 9. 
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STATUTES OF a CORPORATION, See Corporation. 

STarTuTo MERCATOR10, The ancient writ for im- 
vriſoning him that had forfeited a Statute- Merchant 
bond, until the debt were ſatisfied : And of theſe writs, 


one was againſt lay-perſons, and another againſt perſons 


eccleſiaſtical. Reg. Orig. 146, 148. 

STaTUTO STAPUL®, The ancient. writ that lay 
to take the body to priſon, and ſeize upon the lands and 
goods of one who had forfeited the bond called Statute- 
Staple. Reg. Orig. 151. ; : 

STATUTUM DE LABORARIIS, An ancient writ 
for the apprehending of ſuch labourers as refuſed to 
work according to Statute. Reg. Judic. 27. 

STATUTUM SESSIONUM, Ihe Statute-Seffions ; 
a meeting, in every Hundred, of conſtables and houſehold- 
ers, by cuſtom, for the ordering of ſervants, and debat- 
ing of differences between the maſters and ſervants, rat- 
ing of ſervants' wages, c. See flat. 5 Eliz. cap. 4. 

STAURUM, Any ſtore or ſtanding ſtock of cattle, 

roviſion, &c. Mat, Weſftm. anno 1259. 

STEALING; See Larceny ; ROBBERY, 
STEALING an HziREss; See title Marriage. 

STEEL; See Iron. 

STEORESMAN, Sax. A pilot. 

STERLING, Sterlingum.] Was the epithet for ſilver 
money current within this kingdom, and took its name 
from this ; that there was a pure coin ſtamped firſt in 
England by the Eafterlings, or merchants of Eaſt Germany, 
by the command of King John; and Hoveden writes it 
E/erling. Inſtead of the pound Sterling, we now ſay 
ſo many pounds of lawful Engliſi money; but the word 
is not wholly diſuſed, for though we ordinarily ſay lawful 
money of England, yet in the Mint they call it Sterling 
Money; and when it was found convenient, in the fa- 
brication of monies, to have a certain quantity of baſer 
metal to be mixed with the pure | ap and filver, the 
word Sterling was then introduced ; and it has ever 
once been uſed to denote the certain proportion or de- 
gree of fineneſs, which ought to be retained in the re- 
pective coins. Loxwndes's E//ay on Coins 14. See title Coin, 

STEWARD, Sene/challus ; compounded of the Sax. 
Steda, i. e. Room, or Stead, and Veard, a ward or 
keeper ; 7. e. a man appointed in my place or ſtead, ] 
The term hath many applications, but always denotes an 
officer of chief account within his juriſdiction. The 
greateſt of theſe officers is, The Lord High Steward of 
Fugland, who anciently had the ſuperviſing and regulat- 
:ng, next under the King, the adminiſtration of juſtice, 
and all other affairs of the realm, whether civil or mili- 
tary; and the office was hereditary, belonging to the 
Earls of Leiceſter, till forfeited to King Henry III. But 
the power of this officer being very great, of late the 
ofice of High Steward of £Zng/and hath not been 


granted to any one, only pro hac dic, either for the 


trial of a Peer of the realm on an indictment for a capi- 
tal offence ; or for the determination of the pretenſions 
of thoſe who claim to hold by grand ſerjeanty, to do 
certain honourable ſervices to the King at his corona- 
tion, Oc. for both which purpoſes he holds a Court, and 
proceeds according to the laws and cuſtoms of England ; 
and he to whom this office is granted mutt be of nobility 
and a Lord of Parliament. 4 1. 58, 59: Crompt. Jur. 
84: 13 Hen. 8. 11: 2 Hawk. P. C. c. 2. See titles 


Prers of the Realm IV.: Parliament, Of the nine great 


* 


| 
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officers of the Crown, the Lord High Steward is the 
firit ; but when the ſpecial buſineſs, for which he is ap- 
pointed, is once ended, his commiſſion expires. The 
firſt Lord High Steward, that was created for the ſolem- 
nizing of a Coronation, was Thomas, ſecond ſon of 
Henry IV.; and the firſt Lord Steward, for the trial of a 
Peer, was Edward Earl of Devon, on the arraignment of 
John Holderneſs, Earl of Huntingdon, in the ſame reign. 
Lex Conflitution, 170. 

There is a Lord Steward of the Houſehold mentioned 


Hat. 24 Hen. 8. c. 13; whoſe name was er N to that 


of Great Maſter of the Houſehold, anno 32 Hen. 8. But 
this ſtatute was repealed by i Mar, c. 4, and the office 
of Lord Steward of the Houſchold revived. He is the 
chief officer of the King's Court, to whom is committed 


the care of the King's houſe: he has authority over 


all officers and ſervants of the houſehold, except thoſe be- 
longing to the chapel, chamber, and ſtable; and the 
palace royal is exempted from all juriſdiction of any 
Court, but only of the Lord Steward, or, m his abſence, 
of the Treaſurer and Comptroller of the Houſehold, with 
the Steward of the Marſhalſea ; who, by virtue of their 
offices, without any Commiſſioner, hear and determine 
all creaſons, murders, felonies, breaches of the peace, 
Sc. committed in the King's palace: Beſides the Trea- 
ſurer and Comptroller, the Lord Steward hath under 
him a Cofferer, ſeveral Clerks of the Green Cloth, Cc. 
He attends the King's perſon at the beginning of Par- 
liaments; and is a white ſtaff officer, which he breaks 
over the hearſe on the death of the King, and thereby 
diſcharges all officers under him, Of this officer's an- 
tient power, read Fleta, lib. 2; and F. N. B. 241, See 
titles Court of Marſhalſea; Court of the Lord Steward, 

In the liberty of Vminſter, an officer is choſen and 
appointed, called High Steward, and there is a Deputy 
Steward of W//eftminſter. See title Police. The word 
Steward is of ſo great diverſity, that in moſt Corpora- 
tions, and all houſes of honour, an officer 1s found of this 
name and authority, So there are Stewards of Copy- 
hold Courts, Manors, &c. See the ſeveral titles. 

STEWS, Places anciently permitted in England to 
women of profeſſed incontinency. See Bawdy- Houfe. 

STICA, A braſs Saxen coin, of the value of half a 
farthing, four of them making a helfing. 

STICK OF EELS, A quantity or meaſure of twenty- 
five. A bind of Eels contains ten Sticks, and each Stick 
twenty-five Eels. Stat. of Weights and Meaſures. 

STICKLER, An inferior officer who cuts wood with - 
in the King's parks of Clarendon. Rot. Parl. 1 H. 6. 

STILE ; See Style. | 

STILY ARD, or STEELY ARD ; Otherwiſe called 
the Style-houſe, in the pariſh of 4//ballows in London, was 
by authority of Parliament aſſigned to the merchants of 
the Hane; and to Almaine or Eafterling merchants, to 
have their abode in for ever, with other tenements, ren- 
dering to the Mayor of London a certain yearly rent, 
Stat, 14 Ed, 4. In ſome records it is called Gilabalda 
Teutonicorum ; and it was at firſt denominated Stilyard, 
of a broad place or court where Steel was ſold, upon 
which that houſe was founded. See fats. 19 H. 7. c. 32: 
22 H. 8. c. 8: 1 Ed. 6. c. 13. 

STINT, Common without, See title Common. 

STIPULA, Stubble left ſtanding in the field after the 
corn is reaped and carried away. Cart. Antig. , 
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STIPULATION IN THE ADMIRALTY 


_ COURTS. The firſt proceſs in theſe Courts is frequently 


by arreſt of the defendant's perſon ; when they take re- 
cognizances or Stipulation of certain fidejuſſors in the 


nature of bail, and, in caſe of default, may impriſon 
both them and their principal. 3 Comm. 108. See title 


Admiral. 

- STIREMANNUS, furemannus, Sax. fleor-man.] A 

Pilot of a ſhip, or Steers-man. Damęſaay. 

| STIRPES, Diſtribution per; See title Execator V. q. 
SriR PES, Succeſſion in; See titles Deſcent; Canon IV. 

STOCK ano STOVEL, A forfeiture where any 

one is taken carrying ftipites & pabulum out of the woods; 

for /toc ſignifies ſticks, and Szove! pabulum, Ang. 

Chart. 

Srock, or SToxE, Syllables added to the names of 
places, from the Sax. Socce, i. e. Stipes, Truncus; as 
M ocaſtoch, Bafing ſtote, &c. ö | 

Srock AN D FamiLy. If lands were deviſed ge- 
nerally to a Stock or Family ; it ſhall be underſtood of 


the heir principal of the houſe, Hob. 33. See Tyhwith ; 


and titles Vill; Deſcent. 

STOCK JOBBERS, in Exchange Alley. All Stock- 
jobbing not authorized by act of Parliament, or by 
charter, or uſed by obſolete charters, ſhall be void, and 
the undertakings are declared Nuſances. Stat. 6 Geo. 1. 


c. 18, —All premiums to deliver or receive, accept or 


refuſe any public Stock, or ſhare therein, and contracts 


in nature of wagers, putts and refuſals relating to the 


value of the Stock, ſhall be void; and the præmi- 
ums, ſhall be returned, or may be recovered by action, 
with double coſts; and the perſons entering into or ex- 


ecuting any ſuch contract, ſhall forfeit 500“. No mo- 


ney ſhall be given to compound any difference, for not 


delivering or transferring Stock, or not performing con- 


tracts; but the whole money agreed, is to be paid, and 
the Stock transferred, on pain of 1001. Perſons buying, 
on refuſal or negle& to transfer at the day, may buy the 
hike quantity of Stock, of any other perſon, and recover 
the damage of the firſt contractor: And contracts for 
ſale of any Stock, where contractors are not actually 


poſſeſſed of or entitled unto the ſame, to be void; and the 
parties agreeing to ſell, &c. incur a penalty of g5oo!/. 


Brokers making agreements, c. and acting contrary, 
are alſo liable to penalties. But this act not to hinder 
lending money on Stocks, or contracts for re- delivering 
or transferring thereon, ſo as no præmium be paid for the 
loan more than legal intereſt. Sat. 7 Geo. 2. c. 8; made 
perpetual by „at. 10 Geo. 2. c. 8. It is to be lamented, 
that theſe acts of Parliament are openly and impudently 
tranſgreſſed, by gambling in the Public Funds: The 


bargains are underſtood to be pen honour : It has been 


in contemplation of the gamblers, who have for years 
been in the daily habit of violating the laws of their 
country, ever ſince the paſſing of the above ſtatutes, to 
attempt a repeal of theſe ſtatutes ; and obtain a law by 
which their iniquitous bargains ſhould be rendered bind- 
19g. An inſolence, however, which has hitherto received 


very little encouragement. 


Srocks, or Public Funds; See titles National Debt; 


Taxes. 


STOCKS, cifpus.] A wooden engine to put the legs 


of offenders io, for the ſecuring of diforderly perſons, 


and by way of puniſhment in divers caſes ordained by 


| 
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ſtatute, Sc. And it is ſaid that every vill within the pre. 
cinCt of a torn is indictable for not having a pair of Stocks, 
and ſhall forfeit 51. Kitch, 13. See title Drunkenne/;. 

STOCKLAND (or STOKELAND) Ax DD BOND. 
LAND. In the manor of Wadhurft in Six, there ate 
two ſorts of copy hold eſtates, called Szokeland and Bong. 
land, deſcendible by cuſtom in ſeveral manors: As if , 
man be firſt admitted to Stockland, and afterwards to 
Bondland, and dies ſeiſed of both, his eldeſt ſon and heir 
ſhall inherit both eſtates; but if he be admitted firſt to 
Bonalaud, and after to the other, and of theſe dieth 
ſeiſed, his youngeſt ſon ſhall inherit: And Hendluud 
held alone, deſcends to the youngeſt ſon. 2 Leon 55. 

STOLA, A garment or hood formerly worn by prielts. 
Sometimes it is taken for the archiepiſcopal pall. Cad. 
mer, c. 188. Alſo a veſtment which matrons wore, Cowe!!, 

STOLEN GOODS; See titles Larceny ; Reftirution ; 
Rewards. 

STONE, A weight of 14 pounds, uſed for weighing 
of wool, Sc. The Stone of wool ought to weigh 14 
pounds; but in ſome places, by cuſtom, it is leſs, as 12 
pounds and a half: A Stone of wax is eight pounds; 
and in London the Stone of beef is no more, 11 Hen. 7, 
c. 4: Rot. Parl. 17 Ed. 3. See tit. Weights and Meaſures, 

STORES OF WAR; See Naval Stores. 

STOTARIUS, He who had the care of the Stud or 
breed of young horſes. Leg. Alfred. c. g. 

STOW, Sax. A place; it is often joined to other 
words; as God/tow is a place dedicated to God. 

STOWAGE, Money paid for a room where goods 
are laid. See Hou/age. 

STRAITS, A narrow ſea between two lands, or an 
arm of the ſea, Alſo there is a narrow coarſe cloth an- 
eiently ſo called. Stat. Antig. 18 Hen. 6. c. 16, 

STRAND, Sax. Any ſhore or bank of a ſea or 
great river. Hence the ſtreet in the weſt ſuburbs of 
London, which lay next the ſhore or bank of the Taue, 
is called the Strand. An impunity from cuſtom, and all 
impoſitions upon goods or veſſels, by land or water, was 
uſually expreſſed by Strand and ſtream. Mon. Augl. 
tom. 3. p. 4. 

SIRANDED Goods; See this Dictionary, titles 
Wreck; Inſurance II. 1. 

STRANGER, from the Fr. «ranger, alienus.] Born 
out of the realm, or unknown : An Alien. In law it 
hath alſo a ſpecial ſigniſication, for him that is not privy 
to an act: As a Stranger to a judgment, is he whom a 
judgment doth not affect; and in this ſenſe it is direcily 
contrary to party or privy. O/d Nat. Br. 128. Strangers 
to deeds ſhall not take advantage of conditions of entry, 
Sc. as parties and privies may; but they are not obliged 
to make their claims on a fin? levied till five years; 
whereas privies, ſuch as the heirs of the party that paſſed 
the fine, are barred preſently. 1 {»/#. 214: 2 I. 516: 
3 Rep. 79. Strangers have either a preſent or future 
right; or an apparent poſſibility of right, growing after- 
wards, Sc. Wood's Inft. 245. See titles Privies ; Fines ; 
Tudgments, &c. 

STRAW; See Hay, 

STRAY; See Eray. 

STREAM- WORKS, A kind of Works in the Sauna- 
rigs, mentioned in Hat. 27 H. B. c. 23. 

STREEMAN, Sax. ] Robuftus, wel potens wir. Leland, 
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STREETS of Londen. See titles London; Police; 
Robbery 3 Aſſault. i 

STREPITUS JUDICIALIS, The circumſtances of 
noiſe and crowd, and other turbulent formalities at a 
proceſs or trial in a public Court of Juſtice, And there- 
fore our wiſe anceſtors did in many caſes provide, that 
right and juſtice ſhould be done in a more private and 
quiet manner. Ceavell, Paroch, Artig. p. 344+ 

STRE'TWARD, An officer of the Streets; of old, 


like our ſurveyor of the highways, or rather a ſcavenger. 


Mon. Ang. tom. 2. p. 187. 

STRIKING in the King's ſuperior Courts of Jullice, 
in Wiſiminſter- Hall, or at the Aflizes, whether blood be 
drawn or not: or even aſſaulting the Judge ſitting in the 
Court, by drawing a weapon, without any blow ſtruck, 
is puniſhable with the loſs of the right hand, impriſon- 
ment for lile, and forfeiture of goods and chattels, and 
of the profits of the offender's lands during life. Szaundf. 
P. C 38: 3 In/t. 140, 141 : 4 Comm. 125: And ſee title 
Peſcue. Maliciouſly Striking in the Kiag's palace, 
wherein his Royal perſon reſides, hereby blood is 
drawn, is puniſhable by perpetual impriſonment, and fine 
at the King's pleaſure; and alſo with loſs of the offend- 
er's right hand, the ſolemn execution of which ſentence 
is deſcribed at length in the Hat. 33 H. 8. c. 12. This 
offence is triable in the Court of the Lord Steward of tlie 
Houſehold; by a Grand and Petit Jury, as at Common 
Law, taken out of the officers and ſworn ſervants of the 
King's Houſehold, 4 Comm. 276. As to Striking in 
Churches, fee title Church. See alſo title A/ault, 

STRIP ; See Eftrepement. 

STROND, Saxen] Strand. ä 

S TRUMPET, meretrix.) A whore, harlot, or court- 
eſan: This word was heretofore uſed for an addition. 
Plac. apud Cæſtr. 6 Hen. 5. 

STRYKE, The eighth part of a ſeam or quarter of 
eorn, a Stryke or buſhel, Cartulor. Rading MS. 116, 

STUD of Mares; A company of Mares kept for breed- 
ing of colts ; from the Sax. /oa-mare, i. e. equa ad fatum, 

STULTIFYING ON|kE'S SELF; See title [dzwts 
and Lunatichs. 

STURGEON. The King ſhall have Sturgeon taken 
in the ſea, or elſewhere within the realm, except in 
certain places privileged by the King, See title King; 
and fart. 17 E. 2. .,. 1. c. 11. 

STYLE, appello.] Jo call, name, or intitle one; as, 
the Style of the King of Engiand is George the Third, by 
the Grace of God, King of Great Britain, France, and 
Ireland. Deferder of the Faith, Sc. 

There is an Old and New Style cf the Calendar. Sce 
title Year. 

SUB-DEACON, An ancient officer in the church, 
made by the delivery of an empty platter and cup by 
tie Biſhop, and of a pitcher, baſon, and towel by the 
Archdeacon: His office was to wait on the Deacon with 
the linen on which the body, Cc. wes conſecrated, and 
to receive and carty away the plate with the offerings at 
ſacraments, the cup with the wine and water in it, Sc. 
He is oſten mentioned by the Monkith hiſtorians, and 
particularly in the Apeſfolical Canons, 42, 433 

SUBJECTS, /464:7/.) The members of the Com- 
monwealth under the King their Head. WWod"s Inſt. 22. 

SUBINFEUDATION ; See Fecfiment ; Was where 
the zaterior lords, in imitation of thei ſuperiors, began 
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to carve out and grant to others minuter eſtates than 
their own, to be held of themſelves, and were ſo pro- 
ceeding downwards, in infſuitum, till topped by various 
legiſlative proviſions, See this DiR. title Manor; and 
allo tnle T enures. 

SUBJUGALIS, Any beaſt carrying the yoke. Matt. 
Paris, 1249. 

SUBLEGERIUS, from Sax. H bleger, ince/tus. | One 
who is guilty of inceſtuous whoredom. 

SUB-MARSHAL, An officer in the Marſpalſta, who 
is Deputy to the Chief Marſhal of the King's Houſe, 
commonly called the Knight Marſhal, and hath the cuſ- 
tody of the priſoners there. He is otherwiſe termed Un- 
der- Marſhal. Cromp. Juriſ. 104. 

SUBMISSION to award; See title Award. 

SUBNERVARE, To ham-ſtring, by cutting the 
finews of che legs and thighs: And it was an old cuſtom 
in England, meretrices & impudicas mulieres ſubnervare. 

SUBORNATION, /«bornatio.] A ſecret underhand 
preparing, inſtructing, or bringing in a falſe witnels 
and from hence Subornation of Perjury is the preparing 
or corrupt alluring to perjury. Subornation of Witneſſes 
we read ot in „at. 32 Hen 8 c. 9. See title Perjury. 

SUBPCENA, A wit whereby common perſons are 
called into Chancery, in ſuch caſes where the Common 
Law hath provided no ordinary remedy ; the name of 
which proceeds from the words therein, which charge 
the party called to appear at the day and place afiigned, 
Jub pans centum librarum, & (under penalty of 1001.) 
Net. Symb. par. 2: Cromp. Juriſdi. 339. The Sub- 
pœna is the leading proceſs in the Courts of Equity. 
There are ſeveral of theſe writs in Chancery; as the 
Subparna ad reſpondena”, Subpœna ad replicand & ad reſun- 
gend”, Suopana ad teſlificand” & ad audiend” judicium, &c. 
which writs are to be made out by the proper clerks of 
the Subpœna Office. Subpcenas to anſwer mult be 
perſonally ſerved by being left with the defendant, or at 
his houſe with one of the family, on affidavit whereof, 


if the defendant do not anſwer, attachment ſhall be had 


againſt him, Oc. As to the origin of the writ of Sub- 
pœna in Chancery, ſee this Dict. title Equity : And as 
to fats. 4 & 5 Ann. c. 16: 5 Geo. 2. c. 25, ſee title 
Chancery. 

SUBPOENA AD TESTIFICANDUM lies for the call- 
ing in of witneſſes to teſtify in any cauſe, not only in 
Chancery, but in all other Courts; and in that Court, 
and in the Exchequer, it is made uſe of in Law and 
Equity, The two chief writs of Subpcena are to appear 
and to teflify ; and the latter iſſues out of the Court 
where the iſſue is joined, upon which the evidence is to 
be given. 2 Lil!, Ahn. 536. As to which, fee this Dict. 
title Evidence, Intiod. Col. 2. and II. 2. 

SUBPOENA DVU CES TECUM, A writ or proceſs of 
the ſame kind with the Subpena ad te/tificandam, inelud- 
ing a clauſe of requiſition, for the witneſs 4% bring with 
him and produce books and papers, c. in his hands, be- 
longing to, or wherein the parties are intereſted; or tend - 
ing to elucidate the matter in queſtion. 3 Comm. 382. 

SUBSCRIPTION OE WITNESSES; See titles 
Will; Evidence; Deed. 

SUB>EQUENT CONDITIONS ;. See title Cen- 
dition, 

SUBSEQUENT EviDENCE ; See titles Attaint; De- 
cree.; New Trial; Review, Bill of 
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SUBSIDY, dium. ] An aid, tax, or tribute, granted 
to the King for the urgent occaſions of the kingdom, to 
be levied on every Subject of ability, according to the 

. value of his lands or goods. ; 

Hittory does not mention that the Saxon Kings had 
any Subiidies after the manner of ours at preſent ; but 
they had both levies of money and perſonal ſervices to- 

. wards the building and repairing of cities, caftles, 
bridges, military expeditions, Sc. which they called 
Burg bote, Brigbote, Herefare, Heregeld, &c. But when 
the Danes harraſſed the land, King £:he/red ſubmitted to 
pay them for redemption of peace ſeveral great ſums of 
money yearly. This was called Dauegeld, for the levying 
of which every hide of land was taxed yearly at twelve 
pence, lands of the church only excepted, and there- 
upon it was after called, hydagium, and that name re- 
mained afterwards upon all taxes and Subſidies impoſed 
upon lands; but ſometimes it was laid upon cattle, and then 
was termed horngeld, The Norman; called theſe ſome- 
times taxes, ſometimes zallages, otherwiſe auxilia & ſub- 
fia. The Conqueror had theſe taxes, and made a Law 
for the manner of their levying, as appears in Emenda- 
tionibus ej us, pag. 125. ſet. Volumus & firmiter, &C. 
Many years afttr the Conquelt they were levied other- 
wiſe than now, as every ninth lamb, every ninth fleece, 
and every ninth ſheaf. See fat. antig. 14 E. 3. fl. 1. c. 20. 
Of which you may ſee great variety in Raftall”s Abridg- 
ment, titles Taxes; Tenths ; Fifteenths; Subſidies, &c. 
and 4 Inſt. 26, 33. Whence we may gather there is no 
certain rate, but as the Parliament ſhall think fit. Sub- 
ſidy is in our ſtatutes ſometimes confounded with cuſ- 
toms. 11 F. 4. c. 7. Cowell, See this Dict. titles Taxes ; 
Cuſtoms on Merchandixe. 

SUBSTITUTE, Sub/itutus.] One placed under an- 
other perſon to tranſact ſome buſineſs, fc. See Attorney; 
Militia. 

SUBTRACTION OF CONJUGAL RIGHTS; 
See Marriage. 

SUBTRACTION OF LEGACIES; See Legacy, 

SUBTRACTION OF RENTS AND SERVICES, Sc. 
This happens, when any perſon, who owes: any ſuit, 
duty, cuſtom, rent, or ſervice to another, withdraws or 
neglects to perform or pay it, Sc. See 3 Comm. c. 15: 
at this Dictionary, titles Rent; Diſtreſt, &c. 

SUBTRACTION OF Tir ss; See title 7 7hes, 

SUBURBANI, Huſbandmen. Monaſticon, ii. 461. 

SUCCESSION to the Crown; See title King I. 

SUCCESSION AB INTESTATO; See Executor V. 8, 

Success10n To Goonrs AN D CHATTELsS; Vide 
Succeſſor. 

SUCCESSOR, Lat.] He that followeth or cometh 
in another's place. Sole Corporations may take a fee- 
ſimple eſtate to them and their Succeſſors; but not 
without the word Succeſſors: And ſuch a Corporation 
cannot regularly take in ſucceſſion goods and chattels ; 

and therefore if a leaſe for a hundred years be made to 
a perſon and his Succeſſors, it hath been _— only 
an eſtate for life : Nor may a Sole Corporation bind the 
Succeſſors. 4 Rep. 65: 1 Inft. 8, 46, 94: 4 1nft. 249. 
An Aggregate Corporation may have a fee-ſimple eſtate 
in ſucceſſion without the word Succeſſors; and take 
goods and chattels in action or poſſeſſion, and they ſhall 
go to the Succeſſors, Hood's Int. 111. See further, titles 


Corporation; King. 
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SUCCISIONES ARBORUM, The cuttings and 
croppings of trees. Chart. 2 Hen. 5. 

SUFFERANCE. Tenant at Sufferance, is he who 
holdeth over his term at firſt lawfully granted. Term a- 
Ley. A perſon is Tenant at Sufferance that continues after 
his eſtate is ended, and wrongfully holdeth againſt an- 
other, &c, 1 1nft. 57. | 

An Eſtate at Sufterance, is where one comes into poſ- 
ſeſſion of land by lawful title, but keeps it afterwarz 
without any title at all, As if a man takes a leaſe for 
a year, and, after the year is expired, continues to 
hold the premiſes without any freſh leave from the 
owner of the eſtate. Or, if a man maketh a leaſe at 
will, and dies, the eſtate at will is thereby determined ; 
but if the tenant continueth poſſeſſion, he is "Tenant a: 
Sufferance. Co. Litt. 57. But a leaſe at will being now 
conſidered as a leaſe from year to year, which cannot be 
vacated without half a year's notice to quit, the tenant 


cannot be ejected at the death of the leſſor without hall 


a year's notice from his heir. 2 Term Rep. 159. And it 
is alſo neceſſary, in caſe of the death of the tenant, to 
give that notice to his perſonal repreſentative. 3 /. 2;, 

No man can be Tenant at Sufferance againſt the King, 


to whom no laches or neglect, in not entering and ouſt- 


ing the tenant, is ever imputed by Law ; and his te- 
nant, ſo holding over, is conſidered as an abſolute in- 
truder. 1 It. 57. But, in the caſe of a Subject, thi; 
eſtate may be deſtroyed whenever the true owner ſhall 
make an actual entry on the lands and ouſt the tenant ; 
for, before entry, he cannot maintain an action of tteſ- 
paſs againſt the tenant by Sufferance as he might again(} 
a ſtranger ; and the reaſon 1s, becauſe the tenant being 
once in by a lawful title, the Law (which preſumes vo 
wrong in any man) will ſuppoſe him to continue upon 
a title equally lawful, unleſs the owner of the land, by 
ſome public and avowed act, ſuch as entry is, will de- 
clare his continuance to be tortious, or, in common lan- 
guage, wrong ful. 1 I/. 57: 2 Comm. c. 9. p. 150. 
Thus ſtands the Law with regard to Tenants by Suf- 
ferance; and landlords are obliged, in thoſe caſes, to 
make formal entries upon the lands, and recover poſ- 
ſeſſion by the legal proceſs of ejectment: And at the 
utmolt, by the Common Law, the tenant was bound to 
account for the profits of the land ſo by him detained. 
But now, by /tat. 4 Geo. 2. c. 28, in caſe any tenant for 
life or years, or other perſon claiming under or by col- 
luſion with ſuch tenant, ſhall wilfully hold over after 
the determination of the term, and demand made and 
notice in writing given by the landlord, or him to whom 
the remainder or reverſion of the premiſes ſhall belong, 
for delivering the poſſeſſion thereof; ſuch perſon, ſo 
holding over or keeping the other out of poſſeſſion, ſhall 
pay, for the time he detains the lands, at the rate of 
double their yearly value. And, by Hat. 11 Geo. 2. 
c. 19, in caſe any tenant, having power to determine 
his leaſe, fall give notice of his intention to quit the pre- 


miſes, and ſhall not deliver up the poſſeſſion at the time 


contained in ſuch notice, he ſhall thenceforth pay double 
the former rent for ſuch time as he continues in poſſeſſion. 
See allo = 6 Ann. c. 18. F 1, againſt holding over 
by guardians or truſtees of infants, and by huſbands 
ſeiſed in right of their wives, and by all others having 
particular eſtates determinable on any life or lives, by 
which they are conſidered as trgpafers, Theſe —_ 
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have almoſt put an end to the practice of tenancy by 
Sufferance, unleſs with the tacit conſent of the owner of 
the tenement, 2 Comm. c. 9. ad fin. 

Where a tenant has a leaſe for a term certain, and 
holds over after the expiration of it, it is not neceſſary 
for the landlord to give him any notice to quit, in order 
to recover poſſeſſion by ejectment. 1 Term Rep. 53, 162. 
But if the landlord afterwards receives rent, or does any 
act by which he proves his aſſent to the continuance of 
the tenant, this turns the eſtate at Sufferance into a 
tenancy from year to year. The notice under far. 
4 Geo. 2. c. 28, may be given previous to the end of the 
Term. Black. Rep. 1075, And it ſeems that it may 
alſo be given afterwards ; _ the double value can 
only be recovered from the delivery of the notice and 


demand of the poſſeſſion. This notice by the landlord 


muſt be in writing; but that by the tenant, under 


fat. 11 Geo. 2. c. 19, may be by parol. 3 Burr. 1603. 


The double value can only be recovered by action of debt; 
but the double rent may be recovered by diſtreſs or other- 
wiſe, like fingle rent. 1 Black. Rep. 535. No length of 
time is neceſſary to the validity of theſe notices, under 
the ſtatutes, to entitle the landlord to double value or 
double rent. 2 Comm. c. g. ad fin. in . 

SUFFERENTIA PACIS, A grant or ſufferance of 
peace or truce, Clau/. 16 Ed. 3, 


. SUFFRAGAN, Sufraganus, Chorepiſcopus, Epiſcepi- 


wvicarius.] A Titelar Biſhop, ordained to aid and aſſiſt the 
Biſhop of the dioceſe in his ſpiritual function; or one 
who ſupplieth the place inflead of the Biſhop. Some 
writers call theſe Suffragans by the name of Subſidiary 
Biſhops, whoſe number is limited by the fart. 26H 8. 
c. 14: by which ſtatute it was enacted, That it ſhould be 
lawtul for every Biſhop, at his pleaſure, to elect two 
honeſt and diſcreet fpiritual perſons within his dioceſe, 
and to preſent them to the King, that he might give to 
one of them ſuch title, ſtyle, and dignity of ſuch-of the 
Sees in the ſaid ſtatute mentioned, as he ſhould think fit: 
And that every ſuch perfon ſhould be called Biſhop Suf- 
fragan of the ſame See, &c. This act ſets forth at 
large for what places ſuch Suifragans were to be nomi- 
nated by the King; and if any one exerciſe the juriſ- 
diction of a Suftragan, without the appointment of the 
Fiſhop of the dioceſe, Ze. he ſhall be guilty of a pramu- 
nire, See Kennet's. Parech. Antiq. 639: and this Dic- 
tionary, title Bi/Þops. | 
SUGAR, Is liable to certain duties of Cu//oms on its 
importation ; which is regulated by the Nawigation A175, 
and other ſtatutes. See the reſpective titles. 
SUGGESTION, /:ggeio.] A ſurmiſe, or repre- 
ſenting of a thing: By Magna Charta no perfon ſhall be 
put to his law on the Suggeſtion of another, but by law- 
ral witneſſes, 9 H. 3. c. 28.—Suggeſtions upon record 
are grounds to move for prohibitions to ſuits in the Spi- 
ritual Courts, Cc. See title Probibition III. Though 
matters of record ought not to be ſtaid upon the bare 
Suggeſtion of the party; there ought to be an affidavit 
made of the matter ſuggeſted, to induce the Court to 
grant a rule for ſtaying the proceedings upon the record, 
2 Lill. 537. There are Suggeſtions in replevin, for a 
returno babendo; which, it is ſaid, are not traverſable; as 
they are for prohibitions to the Spiritual. or Admiralty 
Courts. 1 Plavd. 76. Breaches of covenants and deaths 
of perſons muſt be ſuggeſted upon record, c. Stat. $59 
9 J. z. c. 10. See titles Abatement ; Amendment, Black. 


| 


| 


SUM 


fiene terms the proceeding by Information, a proſecution 


by Suggeſtion. See title /» formation. 

SUICIDE ; See title Homicide III. 1. 

SULT, da, Fr. ſuite, 1, e. conſecutio, ſequela.] Sig- 
nifies a following another; but in divers ſenſes. The 
firſt is a Suit in Law, and 1s divided into Suit real and 
perſonal ; which is all one with action real and perſc nal. 
See titles Action; Chancery, —2. Suit of Court, an at- 
tendance which the tenant owes to the Court of his 
Lord. 3. Suit covenant, when a man hath covenanted 
to do Suit ia the Lord's Court. 4. Suit cuſtom, where [ 
and my anceſtors owe Suit time out of mind. 5, Suit 
is the following one in chaſe, as freſh ſuit : See title He 
Cry,-And this word is uſed for a petition made to the 
King , or any great perſonage. | 

SUIT AND SERVICE. When the tenant had pro- 
feiled himſelf to be the man of his ſuperior or Lord, the 
next conſideration was concerning the Service, which, as 
ſuch, he was bound to render for the land he held. 
This, in pure, proper, and original feuds, was only two- 
ſold : To follow, or do Suit to, the Lord in his Courts 
in time of peace; and in his armies or warlike retinue, 
when neceſlity called him to the field. 2 Comm. 54. See 
title Tenures. 

SurT or Cour, That is, Suit to the Lord's Court, 
is that ſervice which the feudary tenant was bound to do 
at the Lord's Court, At firſt it was expreſsly men- 
tioned in the grant how often theſe Courts ſhould be 
held. This appears by Fleta, l. 2. c. 71. P. 14. Some- 
times one or more, but never exceeding three, in a year. 
Thorn mentions two, viz. Michaelmas and Eafter. But all 
the Lord's tenants were not bound to attend his Courts. 
but only thoſe to whom their eſtates were granted upon 
that condition: Every man was, however, bound to at- 


tend the Sheriff's turn twice in every year. See Tourn, 


And if the 1nheritance, by reaſon whereof the tenant 
was bound to attend only at one Court, did deſcend to 
coheirs, he who had capitalem partem, was bound to at- 
tend the Lord's Court both for himſelf and all his co- 
heirs, Coævell. 

None to be diftrained for Suit of Court, but they who 
are bound to it by charter or preſcription. Joint-tenants 
and parceners ſhall make but one Suit. The remedy 
again!t the Lord diſtraining for it, where it is not due, 


and againit the tenant withholding it, where it is due. 


Stat. Marleb. 52 H. 3. c. 9. This is not taken away, by 


flat. 12 Car. 2. c. 24. See this Dictionary, title Teunre:. 


Suir or THE KIN s Prack, The purſuing a 
man for the breach of the peace. See fat aniig, G R. 2. 
c. 1: 5 H. 4. . 15: and this Dictionary title Surety af 
the Peace. 

Sur'r-S11.veR, A ſmall rent or ſum of money paid, 
in ſome manors, to excuſe the appearance of freeholders- 
at the Courts of their Lords. 

SJYLCUS-AQUE, A little brook or ſtream of water; 
otherwiſe called /; and in Efex, a desc. Parech, 


Antig. 531. 
SULLERY, From the Sax, Sulrh, Aratrum.] A 


plough-land. 1 7». 5. | 

SULLINGA, See Swoling. 

SUMAGE, Tel! for carriage on horſeback. Chart. 
de Foreſla, c. 14: Cromp. Furi). 191. 


SUMMARY, frrmerium, } An abridgment. Law 


Lat. Die. 
SUuMMaRyY CONVICTIONS, See title Caru dien. 
d UM MER. 
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SUMMER-HUS-SILVER. A payment to the Lords 
of the wood in the Mealds of Kent, who uſed to viſit thoſe 
places in Summer-time, when their under-tenants were 
bound to prepare little Summer-bouſes for their recep- 
tion, or elle pay a compoſition in money. Caſtum. de Sit- 
tinghurn, MS. . 

SUMMONEAS, A writ judicial of great diverſity, 


according to the divers caſes wherein it is uſed. Tadl. 


Reg Fudic. See title Proceſs. 

dUMMONERS, /ummonitores.] Petty officers that 
cite and warn men to appear in any Court ; and theſe 
ought to be leni homines, &c. Fleta, lib. 4. The fum- 
- monitores were properly the apparitors, who warned in 
delinquents at a certain time and place, to anſwer any 
charge or complaint exhibited againſt them: And in ci- 
tations from a ſuperior Court, they were to be equals of 
tie party cited ; at leaſt the Barons were to be ſummoned 
by none under the degree of Knights. Parech. 4niiq. 177. 
See title Proce/s. 

SUMMONITORES SCACCARII, Officers who 
aſſiſted in collecting the King's revenues, by citing the 
defaulters therein, into the Court of Exchequer. | 

SUMMONS, fammonitio.] In the Engliſh Law, is as 
much as wocatio in jus, or citatio among the Civilians. 
Fleta, lib. 6. c. 6. In general, it is a writ to the Sheriff, 
to warn one to appear at a day; and muſt be by certain 
Summoners on the tenant's land, not his goods, c. 
And, if againſt an heir, ſhall be on the lands that did 
deſcend ; or making default, at the grand cafe he may 
wage his law of Non-Summons. 6 Rep. 54. As to the 
Summons in real actions, ſee title Proceſs I. 

SUMMONS AND SEVERANCE. This title is 
diſtinguiſhed in the books by the name of Summons and 
Severance ; but the proper name 1s Severance ; for the 
Summons is only a proceſs, which muſt, in certain caſes, 
iſſue before judgment of Severance can be given. 4 New 
Abr. 660. Severance is a judgment, by which, where 
two or more are joined in an action, one or more of theſe 
is enabled to proceed in ſuch action without the other or 
others. 4 New Abr. 660. See Severance. 

It is a principle of Law, where two or more have a 


Joint right to a thing, they muſt join in an action for the. 


recovery thereof. 4 New Abr. 660. Joint-tenants muſt 
implead jointly ; for they claim under one and the ſame 
title. 1 Ju. 180. So Parceners, who make but one 
heir, muſt, in order to recover the poſſeſlion of their an- 


ceſtor, be joined in præcipe. 1 Iuſt. 163, 164. So Exe- 


cutors, becauſe the right of their teſtator devolves on all 
of them, muſt likewiſe all join in an action for the re- 
covery thereof. Salk. 3: Carth. br. 
And wherever the right of action is in two or. more 
erſons, and they have not all joined in any action that 
is brought, the defendant may plead in abatement : for, 
if one could recover in ſuch caſe ſingly, every other might 
do the ſame; and by this means a defendant would be 
liable to anſwer in divers actions for the ſame thing. 
Cro. Fliz. 554: 9 Rep. 37: Salk. 3,32: 2 Lev. 113: 
3 Lev. 354: 1 Mad. 102. See title Abatement. 
It is indeed in the power of any one or more, where 


two or more have a joint right of action, to commence | 


a ſuĩit in the name of all whoſe ſuch right is: but, not. 
withſtanding that a plea in abatement would be thereby 
prevented, it would ſtill be in the power of any one of 
them, by negleQling to appear, or refuſing to proceed 


SUN 


afterwards in ſuch ſuit, to render it fruitleſs. 1 7,7. 129 
— Bro. Summ. & Sev. pl. 17. For if two or more jon 
in bringing an action, and one makes default, the nos. 
ſuit of him is the nonſuit of them all. Bro Sw, 5? 
Sew, pl. 5, 7. So, if divers join in a writ of error, the 
aſſignment of errors caunet be by one without the cther;, 
Cro. Eliz. 192, 

To prevent the great inconvenience, and the failure of 
juſtice, which would be, if perſons, in whom there is 4 
joint right of action, ſhould be precluded, by the negli. 
gence or colluſion of any one of them, from having e tue 
eſfect of a ſuit for the recovery of ſuch right ; the law ha; 
provided, that if any one of thoſe perſons, in whole name 
a joint action is commenced, does not appear, or aſter 
appearance makes default, the other or others may have 
judgment ad /equendum ſolum, or, in other words, a judg- 
ment of Severance. Hard. 48: Bro. Summ. & Sew, pl. 4. 
16. And ſee 16. pl. 18: F. N. B. 128: 1 1nft. 139. 

The conſequence of this judgment is, that, notwich— 
ſtanding the Severance of one or more who did not ap- 
pear, or who made default, the other plaintiff or plaintitt, 
in the action may proceed in the ſuit. 4 New Ar. 661. 

Where two or more are plaintiffs in an action, and one 
of theſe has not appeared, he mult be ſummoned before 
judgment of Severance can be given againſt him : For 
it is a general rule, that a nonſuit is in no caſe peremp. 
tory before appearance, becauſe a writ may have been 
purchaſed in the plaintiff's name without his privity, 
1 11ſt. 139: Bro. Summ. & Sev. pl. 10: 2 Rol. Abr. 488. 

But if two joint plaintiffs have both appeared, and 
afterwards one makes default, the Court may, without 
iſſuing any Summons, immediately give judgment of 
Severance. Bro, Summ. & Sev. pl. 10: 10 Rep. 135: 
Hard. 317. No judgment of Severance can be given in 
a writ of error, unleſs it is prayed before the defendant 
has pleaded in nullo et erratum. Cro. Fac. 117. But ſuch 
judgment may be after joinder in the aſſignment of error, 
2 Lil. Pr. Reg. 663. 

For more learning on this ſubject, ſee Vin. Abr. and 
4 New, Abr. title Summons and Severance ; and this Dict. 
titles Abatement ; Error, &c. | 

SuUuMMons TO PARLIAMENT; See title Parliament. 

SUMMONS AD WARRANTIZANDUM, Summoneas 
ad warrantizand; The proceſs whereby the vouchee in 
a common recovery is called. Co. Lit. 101: See title 
Recovery, 

SUMPTUARY LAWS, Sumptuaria Lex, from Sump- 
tuarius, of or belonging to expences. ] Are laws made to 
reſtrain exceſs in apparel, and prohibit coſtly clothes, of 
which heretofore we had many in England; but they are 
all repealed by fat. 1 Fac. I. c. 25: 3 lt. 199. See 
title Luxury. 5 6 

SUNDAY, Dies Dominicus] The Lord's Day; ſet 
apart for the ſervice of God, to be kept religiouſly, and 
not be profaned. | | 

Profanation of the Lord's Day, vulgarly (but im- 
properly) called Sabbath breaking, is claſſed by Blac#- 
flone among offences againit God ard religion, puniſh- 
ed by the Laws of England. For, be ſides the notorious 
indecency and ſcandal, of permitting any ſecular bulinets 
to be publicly tranſacted on that day, in a country pro- 
fefling Chriſtianity, and the corruption of morals which 
uſually follows its profanation, the keeping one day in 


ſeven holy, as a _ of relaxation and refrehment, 
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SUNDAY. 


1: well a: ſor public worſkip, is of admirable ſervice 
4% a State, conſidered merely as a civil inftitution, 
The Laws of King Arhe//an forbade all merchandizing 


- on the Lord's Day, under very ſevere penalties, And 


by the fat. 27 Her. G. c. , no fair or market ſhall be 
held on the principal fettivals, Good Friday, or any 
Sunday, (except the four Sundays in harveſt,) on pain of 
rorfeiting the goods expoſed to ſale. And, by the „lat. 
i Car. 1. cel, no perſon ſhall aſſemble, out of their own 
pariſhes, for any /port whatſoever, upon this day; nor, in 
their pariſhes, ſhall uſe any bull or bear baiting, inter- 
judes, plays, or other unJawtul exerciſes, or paitimes ; 
on pain that every offender ſhall pay 3s. 4d. to the poor. 
This ſtatute does not prohibit, but rather impliedly al. 
os, any innocent recreation or amuſement, within their 
reſpective pariſhes, even on the Lord's Day, atter divine 


tervice is ever, But by far. 29 Car 2 c 7, no perſon | 


is allo ved to do any worldly labour on the Lord's Day, 
(except works of neceſſity and charity.) or to uſe any boat 
or barge, or expoſe any goods to ſale; except meat in 
public houſes, and milk before nine in the morning, and 
aſter four in the afternoon, on forfeiture of 55. Nor 
thall any drover, carrier, or the like, travel upon that 
day, under pain of 20s. Stat. 3 Car. I. c. 2 

The goods expoſed to ſale on a Sunzay, to be forfeit- 
ed to the poor, &c. on conviction before a Jultice of the 
Peace, who may order the penalties and forfeitures to be 
levied by diftreſs ; and may allow one third to the in- 
former : But this is not to extend to dreſſing mcat in 
families, inns, cook-ſhops, or victualling-houſes, 

Mackarel may be fold on Sundays, before and after 
divine ſervice; fat. 10 11, z. c. 24. — Forty water- 
men are permitted to ply on the Thames, between YVaux- 
ball and Limehouſe, on Sundays; flat. 11 & 12 V. 3 
c. 21,—Fith carriages are allowed to travel on Sundays, 
either laden or returning empty; Hat. 2 Geo. 3. c. 15.— 
bakers were permitted to dreis dinners on a Sunday, as 


a werk of a neceſſity. 5 Term Rep. 449. But, by fat 34 


G0, 3. c. 61, every baker ſhall. be ſubject to a penalty of 
105, to the uſe of the poor, for exerciſing his buſineſs in 


any manner as a baker on the Lord's Day : except that 
he may fell bread between nine in the morning and one 


in the afternoon 3 and may alſo, within that time, bake 
meat, puddings, and pies for any perion who ſhall carry 
er {end the fame to be baked. 

By fas. 21 Geo. 3. c. 49, paſſed to reſtrain an indecent 
practice which had become very prevalent, it is enacted, 
{vat any houſe or piace opened for public entertainment, 
or {or publicly debating on any ſubject, upon the Lord's 
Day, aad to which perſons ſhall be admitted by money 
cr tichets ſold, ſhall be deemed a diſorderly houſe. And 
the keeper (or perſon acting as ſuch) ſhall forfeit 2000. 


and be puniſhed as in the cafe of keeping a diſorderly 


houſe, And the perſon managing ſuch entertainment, 
or acting as Prefident, Cc. of any public debate, ſhall 
forteit 160/, And every ſervant receiving money or 
tickets from the perſons coming, or delivering out tickets 
of admiſſion, ſhall forfeit 5o/. FF 1, 2. And every per- 
ion advertiſing, or printing an advertiſement, of ſuch 
maeting, ſhall alſo forfeit 500. Actions to be brought 
wichin fix months. § 5 

An indictment for exercifing the trade of a butcher 


mult be laid to be contra formam ſtatuti; for it was no 


oſſence at Common Law. 1 Strange 702, 
Vol. II. 


SUP 


Perſons exerciſing their calling on a Sunday are only 


| ſubject to one penalty; for the whole is but one offence, 


or one act of exerciſing, though continued the whole 
day. Cowp 640. 

Law proceſſes are not to be ſerved on Sunday, unleſs 
it be in caſes of treaſon or felony; or on an eſcape, by 
virtue of fat. 5 Aun. c. g. See title Eſcape. Sunday is 
not a day in Law for proceedings, contracts, Sc. And 
hence it is, that a ſale of goods on this day in a market 
overt is not good: And if any part of the proceedings of 
a ſuit, in any Court of juſtice, be entered and recorded 
to be done on a Sunday, it makes it all void. 2 rf. 264 
3 Shep. Abr. 181. The ſervice of a citation on a Sunday 
is good, and not reſtrained by the Hat. 29 Car. 2. c. 7. 
And, by two Judges, the delivery of a declaration upor: 
a Sunday may be well en: ugh, it not being a procels ; 
but Holt, Ch. J. thought it ill, becauſe the act intended 
to reſtrain all ſorts of legal proceedings. 1 Ld Ram. 
706. A writ of inquiry cannot be executed on a Sunday. 
1 Strange 387. See titles Arreft ; Proceſs, &c. 

SUPERCARGO, A perſon employed by merchants 
to go a voyage, and overſee their cargo, and diſpoſe of 
it to the beſt advantage. Merch, Die. 

SUPER-INSTITUTION, /uper-infitutio.] One In- 
ſtitution upon another; as where 4. B. is admitted and 
inſtituted to a benefice upon one title, and C. D. is ad- 
mitted and inſtituted on the title or preſentment of an- 
other. 2 Cro. 463. See title Iaſtitutian. 

SUPER JURARE, A term uſed in our ancient Law, 
when a criminal endeavoured to excuſe himſelf by his 
own oath, or the oath cf one or two witnefles, and the 
crime objected againſt him was ſo plain and notorious, 
that he was convided by the oaths of many more wit- 
nefles : This was called ger. jurare. Leg. Hen. 1. c. 74: 
Leg. Athel/ton. c. 15. 

SUPERONERKATIONE PASTURZ, A judicial 
writ that lies againſt him who is impleaded in the Coun- 
ty-Court for the ſurcharging or overburthening 2 com- 
mon with his caitle, in 2 caſe where he was formerly im- 
pleaded for it in the ſame Court, and the cauſe is re- 
moved into one of the Courts at //efminfier. Reg. Judic. 
See title Common III. 

SUPER PRAROGATIVA REGIS, A writ which 
formerly lay againſt the King's tenant's widow for marry» 
ing without the King's licence. F. N. B. 174. 

SUPEZRSEDEAS, A writ that lies in a great many 
caſes; and fignifies in general a command to ſtay ſome 
ordinary proceedings at Law, on good cauſe thewn, 
which ought otherwiſe to proceed. F. N. B. 236. A 


ſuperjedeas is uſed for the ſtaying of an execution, aſter a 


writ of error is allowed, and bail put in: But no up- 


ſedeas can be made out on bringing writ of error, till bail 


is given, where there is judgment upon verdict, or by 
default, in debs. Stat. 3 Fac. 1. c. 8. Nor in actions for 
tithes, promiſes for payment of money, trover, covenant, 
detinue, and treſpaſs. Stat. 13 Car. 2. fl. 2. c. 2. And 
execution ſhall not be ſaid in any judgment after verdict 
(except in the caſe of executors) by writ of error or 


ſaperſedteas thereon, unleſs bail be pat in. Srat. 16 Q 


17 Car. 2. c. 8.4 3. See title Error Introd, & II. 2. 
A writ of error is ſaid to be in judgment ot Law a 


ſuperſedeas, until the errors are examined, Sc. that is to 


the execution; not to action of debt on the judgment at 


| law, From the time of the allowance, a writ of error is 


4 X a aper 


SUPERSEDEAS, 


a ſuperſedeas: And if the party had notice of it be ſore the 
allowance, it is a /uper/edeas from the time of ſuch notice; 
but this muſt be where execution is not executed, or be- 
gun to be executed. Cro, Fac. 534: Raym. 100: 
Mod. Ca. 130: 1 Salk. 321. | 

If, before execution, thedefendant bring a writ of error, 
and the Sheriff will execute a feri facias and levy the 
money, the Court will award a /uper/edeas, quia erronice 
emanavit, and to have reſtitution of the money. Stile 
414. After an execution, there was a /uper/eaeas, quia ex- 
ecutio improvide emanavit, &c. iſſued; and there being 
no clauſe of reſtitution in the /uper/edzas, it was inſiſted 
that the execution was executed before the ſuper/edeas 
awarded, and that a faulty /uper/edeas is no ſuper/edeas ; 
but the Court ordered another /uperfedeas, with a clauſe 
of reſtitution. Mcor 466. 


The /uperſeaeas, quia erronicè emanavit, lies to reſtore. 


a poſſeſſion, after an habere facias ſeiſinam, when ſued out 
erroneouſly ; ſo of a ſaperſedeas after execution upon a 


capias ad ſatisfaciend, if it be immediately delivered to 


the Sheriff, Zer4. Cent. 58, 92. It appearing, upon af- 
fidavit, that there were two writs of execution executed 
upon one judgment; the party moved for a /uper/edeas, 
becauſe there cannot be two ſuch executions, but where 
the plaintiff is hindered either by the death of the de- 
fendant, or by ſome act in Law, that he can have no be- 
nefit of the firſt ; and ſo it was adjudged, Stile 255, A 
Super ſedeas is grantable to a Sheriff to ſtay the return of 
an habeas corpora ; and if he return it afterwards, and 
the parties proceed to trial, it is error; and ſoare all the 
proceedings in an inferior Court, after an habeas corpora 
delivered, unleſs a procedendo is awarded, in which caſe a 
fuperſedeas is not to be granted. Cro. Car. 43, 350. 
When a certiorari is delivered, it is a fuer ede to in. 
ferior Courts below; and being allowed, all their pro- 
ceedings afterwards are erroneous; and they may be 
puniſhed, If a Sheriff holds plea of 4os. debt in his 
County- Court, the defendant may ſue forth a /aperfedeas, 
that he do not proceed, Sc. Or, after judgment, he may 
have a /uperſedeas direfted to the Sheriff, requiring him 
not to award execution upon ſuch judgment ; and upon 
that an alias, a pluries, and an attachment, &c, New Nat. 
Br 432. See title Certiorart. | . 
Superſedeas may be granted by the Court for ſetting 
aſide an erroneous judicial proceſs, & c. Alſo a priſoner 
may be diſcharged by ſaperſedeas; as a perſon is impri- 
ſoned by the King's writ, ſo he is to be ſet at liberty; 
and a ſußerſedeas is as good a cauſe to diſcharge a perſon, 
as the hrit proceſs is to arreſt him. Finch 453: Cre. 
Tac, 379. If a privileged perſon is ſued in any juriſ- 
dition foreign to his privilege, he may bring his per- 
fedzas. Laugh. 155. It is falſe impriſonment to detain a 
man in cuſtody after a /uper/edea; delivered, for the ſuper- 
Gdeas is to be obeyed ;; and in ſuch caſe it is a new cap- 
tion without any cauſe. 2 Cro. 379, There is a per- 
Edeat where an audita guerela is ſued ; and out of the 
Chancery, to ſet a perſon at liberty, taken upon an exi- 
gent, on giving ſecurity to appear, &c.: And in caſes of 
lurety of the peace and good behaviour, where a perſon 
is already bound to the peace in the Chancery, oc. 
.- New Nat. Br. 5 24, 529, 532. So where a warrant iſſues 
againſt a man, on an indictment found againft him, for 
3 miſdemeanor, or other bailable offence, and be, hav- 
ing notice of it, does, before caption, duly put in bail, 
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to appear and traverſe the indictment, Ic. he is entitleg 
to 4 /uper/edeas, to prevent a caption. See further , New 
Abr. and 20 Vin. Abr. title Super/zdeas : this Dictionary 
titles Error; Execution, &c. and the Books of Practice. 

SUPERSEDING A COMMISSION OF Baxkxgypy 
See title Bankrupt. | f 

SUPER STATUTO 1 EZ. z. cap. 12,13. A Vit 
that lay againſt the King's tenants holding in chief, 


Who aliened the King's land without his licence. F. M. E. 


fel. 175. See title Tenures. 

Sur EK STATUTO DE ARTICULtS CL ER, Cap, 6, 
A writ againſt the Sheriff or other officer that diſtrains in 
the King's highway, or in the lands anciently belonging 
to the church. F. N. B. 173, 

SUPER STATUTO FACTO POUR SENESCHAL Er 
MakrsHal Dt Rox, Cc. A writ againſt the Steward, 
or Marſhal, for holding plea in his Court, of freehold, or 


for treſpaſs or contracts not made and ariſing within the 


King's houſehold. F. N. B. 241. 

SUPER STATUTO VERSUS SERVANTES ET Lago. 
RATORES, A writ againſt him who keeps Servants depart. 
ed out of their ſervices contrary to Law. F. N. B. 165. 

SUPER STATUTO DE YORK, QUE NULL SERRa 
VITELLER, &c. A writ againſt a perſon that uſes vic. 
tualling, either in groſs, or by retail, in a city or borough- 
town, during the time he is mayor, &c. F. N. B. 172, 

SUPERSTITIOUS USES ; See title Morimary, 

SUPERVISOR, Lat.] A Surveyor or Overſeer : It 
was formerly and till is a cuſtom, in caſes of great con. 
cern, to make a Superviſor of a will, to ſuperviſe and 
overſee the executors that they punctualiy per{o:m the 
will of the teſtator; but this office is of late very care. 
leſsly executed, ſo as to be to little purpoſe or uſe.— 
Saperwiſor (now Surveyor) of the Highways is mentioned 
in the fat. 5 Eliz. c. 13. See title Highways. 

SUPPLEMENTAL BILL IN EQUITY. A tut 
in Equity, imperfect in its frame, (or become ſo by acci- 
dent, before its end has been obtained,) may in certain 
caſes be rendered perfect by a new Bill which is nt con- 
ſidered as an original Bill, but merely as an addition to, 
or continuance of, the former Bill; or both. AB! of 
this kind may be, iſt, A Supplemental Bill, which is merely 
an addition to the original Bill-2d, A Bill of Revivor, 
which is a continuance of the original Bill: See title A 
wivor—3d, A Bill both of Revivor and $upplement, 
which continues a ſuit upon abatement, and ſupplies de. 
fects ariſen from ſome event ſubſequent to the inſlitu- 
tion of the ſuit. Mitford”s Treatije on Chanc. Plead. 33. 
And fee further p. 59 —67; and this Dict. title Revver, 

If the intereſt of a plaintiff or defendant, ſuing or de- 
fending in his own right, wholly determines, and the 
ſame property becomes veſted in another perſon, not 
claiming under him; as in the caſe of an eccleſiaſtical 
perion ſucceeding to a beneſice, or a remainder-man in 
a ſettlement becoming entitled upon the death of a prior 
tenant under the ſame ſettlement : "The ſuit cannot be 
continued by Bill of Reit (ſee that title); nor can 
its defeats be ſupplied by a Supplementa! Bill: For 
though the ſucceſſor in the firſt caſe, and the remainder- 
man in the ſecond, have the ſame property which the 
predeceſlor or prior tenant enjoyed; yet they are not, 
in many caſes, bound by his acts, nor have they, in ſome 
caſes, preciſely the ſame rights: But in general, by an 


| benefit 


| original Bill, in the nature of a Supplemental Bill, the 
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benefit of the former proceedings may be obtained, If 
the party, whoſe intereſt is thus determined, was not the 
ſole plaintiff or defendant, or if the property, which oc- 
caſions a Bill of this nature, affects only part of a ſuit, 
the Bill, as to the other parties, and as to the reſt of the 
ſuit, is ſupplemental merely. — There ſeems to be this 
difference between an original Bill in the nature of a Bill 
of Revivor, and an original Bill in the nature of a Sup- 
plemental Bill: Upon the firſt, the benefit of the former 
proceedings is abſolutely obtained; ſo that the pleadings in 
the Erit cauſe, and the depoſitions of witneſſes, if any have 
been taken, may be uſed in the ſame manner as if filed 
or taken in the ſecond cauſe ; and if any decree has been 
made in the firſt cauſe, the ſame decree ſhall be made in 
the ſecond : But in the other caſe, a new defence may 
be made; the pleadings and depoſitions cannot be uſed 
in the ſame manner as if filed or taken in the ſametaule ; 
and the decree, if any has been obtained, is no other- 
wiſe of advantage, than as it may be an inducement to 
the Court to make a ſimilar decree. Mziford”s T reati/e 
67, 68, and the authorities there cited ; and fee this 
Dictionary, title Rewiwvor, 

A Supplemental Bill muſt ſtate the original Bill and the 
proceedings thereon ; and if it is occaſioned by an event 
{ubſequent to the original Bill, it muſt ſtate that event, 
ard the conſequent alteration with reſpect to the parties; 
and, in general, the Supplemental Bill muſt pray, that al! 
the defendants may appear and anſwer to the charges it 


contains, For if the Supplemental Bill is not for a diſ- 


covery merely, the cauſe mult be heard upon it at the 


| ſame time that it is heard on the original Bill, if it has 


not been before heard: And if the cauſg,has been before 
heard, it muſt be further heard upon the ſupplemental 
matter.-lf, indeed, the alteration or acquiſition of in- 
tereſt happens to a defendant, or a perſon neceflary to be 
made a deſendant, the Supplemental Bill may be exbi— 
bited by the plaintiff in the original ſuit againſt ſuch 


perſon alone, and may pray a decree upon the pasticular | 
fupplemental matter alleged againſt that perſon only; 


unleſs, which is frequently the caſe, the intereſts of other 
deferdants may be affected by that decree, Waere a 
Supplemental Bill is merely for the purpoſe of bringing 
formal parties before the Court as defendants, the par- 
ties, defendants to the original Bill, need not, in any 
caſe, be made parties to the Supplemental Bill. M:rford”s 
Treatiſe 69, 70. 

A Bill in the nature of a Supplemental Bull, in the caſes 
above mentioned, mult ſtate the original Bill, the pro- 


ceedings upon it, the event which has determined the 


[ 


| 


intereſt of the party by.or againſt whom the former Bill | 


was exhibited, and the manner in which the property has 
veſted in the perſon become entitled, It muſt then 
mew the ground upon which the Court ought to grant 
the benefits of the former ſuit to or againſt the perſon ſo 
become entitled ; and pray the decree of the Court, 
adapted to the caſe of the plaintiff in the new Bill. This 
Bill, though partaking of the nature of a Supplemental 
Bill, is rot an addition to the original Bill, but another 
original Bill, which, in its conſequences, may draw to 
itſelf the advantage of the proceedings on the former 
Bill. Mi:ford”s Treatiſe go. 

SUPPLETORY OATH. See 3 Cemm.270; and 
this Dictionary, title Evidence. 

SUPPLICAVIT, A writ iſſuing out of Chancery, for 
taking ſurety of the peace, when one is in danger of 


SUPPLICAVIT. 


being hurt in his body by another; it is directed to the 
Juſtices of the Peace and Sheriff of the county, and is 
grounded upon the fat. 1 Ed. 3. fl. 2. c. 16, which or- 
dains, that certain perſons ſhall be aſügned by the Chan- 
cellor to take care of the peace, c. F. N. B. $9, 81. 
When a man hath purchaſed a wit of /upplicavis, di- 
rected to the Juſtices of the Peace, agaiuſt any perſon, 
then he, againſt whom the writ is ſued, may come into 
the Chancery, and there find ſureties that he will not 
do hurt or damage unto him that ſueth the writ ; and 
upon that he ſhall have a writ of /4per/edeas, directed to 
the Juſtices, Oc. reciting his having found ſureties in 
Chancery, according to the writ of /##p/icavit ; and allo 
reciting that writ, and the manner of the ſecurity that he 
hath found, Sc. commanding the Juſtices, that they 
ceaſe to arreſt him, or to compel him to find ſureties, 
Sc. And if the party who ought to find ſureties can- 
not come into the Chancery to find ſureties, his friend 
may ſue a /aperſedeas in Chancery for him; reciting the 
writ of /upplicavit, and that ſuch a one and ſuch a one 
are bound for him in the Chancery in ſuch a ſum, that 
he ſhall keep the peace according to it; and the writ 
{hall be directed to the Juſtices, that they take ſurety 
of the party himſelf according to the /appiicauit, to 
keep the peace, &c. and that they do not arreſt him; or 
it they have arreſted him for that cauſe, that they de- 
liver him. New Nat. Br. 180. 

Sometimes the writ of /«pp/icawit is made returnable 
into the Chancery at a certain day; and if fo, and the 
Juſtices do not certify the writ, nor the recognizunce, 
and the ſecurity taken, the party who ſued the /z>p/rca- 
vit ſhall have a writ of cer/icrar; directed unto the Juſ- 
tices of Peace to certify the writ of ſupplicavit, and what 
they have done therenpon, and the ſecurity found, &c. 
New N. B. 180. If a recognizance of the peace be taken 
in purſuance of a writ of /«pplicavit, it mult be wholly 
governed by the directions of ſuch writ; but if it be 
taken before a Juftice of Peace below, the recognizance 
may be at the diſcretion of ſuch Juſtice, Lamb. 100: 
Dalt. c. 70. 


At the Common Law it was ſufficient, in order to ob- 


tain this proceſs for ſurety of the peace from the Court 
of Chancery, if the party who demanded it made oath, 
that he was in fear of ſome corporal hurt, and that he 
did not crave the ſame out of malice, but for the ſafety 
of his body. F. M. B. 79, 80. 

But by Hat. 21 Fac. I. c. 8, all proceſs of the peace 
ſhall be void, unlets granted on motion in open Court on 
athdavit in writing, 

When articles of the peace are exhibited in the Court 
of Chancery, and oath is made that the ſurety of the 
peace is not craved by the party through malice, but 
for the ſafety of his life, a writ of /upplicavit iſſues, di- 
rected to the juſtices of the peace generally, or to ſome 
one juſtice of the peace, or to the Sheriff, commanding 
them or him to take ſecurity in the ſum tizereon indorſed 
and, if the party refuſes to find ſuch ſecurity, to commit 
him to the next gaol, until he docs find ſuch ſecurity, 
F. N. B. 80. Vide Bro. Of. pl. 39: F. N. B. $1: Bro. 
Peace, l. : Lamb. 101, 107. 

If there be no proceedings on a fuppiicavit within a 
year, the recognizance is of courle diſcharged; and if 
the party be commined after the expiration of that 
time, he ſhall be diſcharged upon very ſlight ſecurity. 
Fux, 268, If taken below, and the party appear purſu- 
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ant to the condition, no indictment being lodged, he | 


muſt be diſcharged. Hardw. Ca. But the Court in diſ- 
erection may refuſe to diſcharge a recognizance, even 
though the exhibitant appear and conſent ; for a breach 
22ainft any other perſon is equally a forfeiture. 11 od. 
10). See title Sarety of the Peace. 

SUPPLIES, Extraordinary grants to Government, by 
Parliament, to ſupply the exigencies of the State. See 
title Taxes. | 

SUPREMACY, Sovereign dominion, authority, and 

pre-eminence; the higheſt eſtate. King Henry VIII. was the 
firſt Prince that ſhook off the yoke of Rome here in Eng- 
land, and ſettled the Supremacy in himſelf, after it had 
been long held by the Pope. See „ats. 25 H. 8. cc, 19, 
20: 26 HS. c. 1: 1 Eliz. c. 1: By theſe laws the great 
power of Rome was ſuppreſſed ; and the act of 1 Lig. 
dir Edward Coke ſays, was an act of reſtitution of the 
ancient juriſdiction eccleſiaſtical, which always belonged 
of right to the Crown of England; and that it was not 
introductory of a new law, but declaratory of the old; 
and that which was, or of right ought to be, by the fun- 
damental laws of this realm, parcel of the King's juriſ- 
diction; by which laws, the King, as Supreme Head, 
had full and entire power in all cauſes eccleſiaſtical as 
well as temporal: And as, in temporal cauſes, the King 
doth judge by his Judges in the Courts of Juſtice, by 
the temporal laws of Eugland; fo, in cauſes eccleſiaſtical, 
they are to be determined by the Judges thereof, ac- 
cording to the King's eccleſiaſtical laws. 5 Rep. 9; Caw- 
arey's eaſe. And in this caſe it was reſolved by all the 
Judges, that, by our ancient laws, this kingdom is an 
abſolute empire and monarchy ; conſiſting of one head, 
which, is the King, and of a body politic, made up of 
many well-agreeing members; all which the Law divides 
into two ſeveral parts, the Clergy and the Laity, both of 
them, immediately under God, ſubject and obedient to 
the head. And the kingly head of this politic body, is 
furniſhed with .prerogative and juriſdiction, to render 
. Juſtice and right to every part and member of this body, 
of what eſtate or degree ſoever, otherwiſe he would not 
be at the head of the whole. 5 Rep. 8. 

There are ſeveral inſtances of eccleſiaſtical juriſdic. 
tion exerciſed by the Kings of England in former ages; 
and, in this reſpe&, the King is ſaid to be per/ona mixia 
& unita cum ſacerdotibus, The King is the ſupreme Or- 
dinary, and by the ancient laws of the land might, with- 
out any act of Parliament, make ordinances for the go- 
vernment of the Clergy; and if there be a controverſy 
between ſpiritual perſons concerning juriſdiction, the 
King is arbitrator, and it is a right of his Crown to de- 
clare their bounds, c. Moor 755, 1043: Hob. 17. See 
titles King V. 3; Papiſts; Præmunire. 

SURCHARGE, An over-charge, beyond what is 
juſt and right. Merch. Dia, | 

SURCHARGE OF Common ; See title Common III. 

SURCHARGE OF THE FOREST, Cuperoneratio Fo- 
.yefte.] Is when a commoner puts on more beaſts in the 
foreſt than he has a right to. Manwood, part. 2. c. 14. 
num. 7. And is taken from the writ De /ecunda ſuperone-- 
ratione Paſture, in the ſame ſenſe when the Commoner 
ſurchargeth. 3 {»/t. fol. 293. See title Fore, 

SUR CUI IN VITA; See Cai in Vild. 

SURETY, Ja, Yadis.] A Bail that undertakes for 


— 
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SURETY OF THE PEACE, 
AND GOOD BRHAVxIOUR. 


SecuriTtas Pacis.] Either becauſe. the party vba 
was in fear, is thereby ſecured; or for that the ſuſpcQc3 
party gives ſuch ſecurity. 


J. * Hat this Security is. 
II. V Ho may take or demand it. 


1. As relates both to the Peace and good Reha- 
Vi9ur. N | 


2. As to the Peace only. 

3. As to good Behavicur, or good Abearance, 
only; <vhich includes Security for the 
Peace, aud ſomewhat more, 

Hl. How it may be ferfeited ; or diſcharged. 

1. As to bath Peace and go Behaviour, 

2. As to the Peace, 

3: As to the good Behaviour, 


I. Tu is is conſidered by Plackfore as a ſpecies of 
preventive juſtice ; by obliging perſons, whom there is 
a probable ground to ſuſpect of ſuture miſbehaviour, tg 
ſtipulate with, and to give full aſſurance to the Pub- 
lic, that ſuch offence as 1s apprehended from them (hall 
not happen; through the means of Pledges or Suretic; 
for keeping the peace, or for their good behaviour. 
4 Comm. c. 18, 

By the Saxon conſtitution theſe Sureties were always at 
hand, by means of King Ared's wiſe inſtitution of de- 
cennaries or frankpledges ; wherein the whole neighbou;- 
hood or tithing of freemen were mutually pledges for 
each other's good behaviour, But this great and ge- 
neral ſecurity being now fallen into diſuſe, and neglected, 
there hath ſuccceded to it the method of making {ut- 
pected perions fund particular and ſpecial Securities for 
their ſuture conduQt : of which we find mention in the 
Laws of King Zaward the Confeſſor; * zrada? fit fore; 
de pace et legalitate tuend. Cap. 18. 

This ſecurity, therefore, at preſent conſiſts in being 
bound, with one or more Sureties, in a recognizance or 
obligation to the King, entered on record, and taken in 
ſome Court, or by Gas judicial officer; whereby the 
parties acknowledge themſelves to be indebted to the 
Crown in the ſum required, (for inſtance 1001.) with 
condition to be void and of none effect, if the party 
ſhall appear in Court on ſuch a day, and in the mean 
time ſhall keep the peace ; either generally, towards the 
King, and all his liege people ; or particularly, alſo, with 
regard to the perſon who craves the ſecurity. Or, if it 
be for the good behaviour, then on condition that he 
ſhall demean and behave himſelf well, (or be of gout 
behaviour,) either generally or ſpecially, for the time 
therein limited, as for one or more years, or for lite, 
This recognizance, if taken by a Juſtice of the Peace, 
muſt be certified to the next Seſſione, in purſuance of the 
at. 3 Hen. 7. c. 1; and if the condition of ſoch recogii- 
zance be broken, by any breach of che peace in the ore 
caſe, or any miſbehaviour in the other, the recopniz anc” 
becomes forfeited or abſolute ; and, being eſtreated or 
extracted, (taken out from among the other records.) and 


another man in a criminal caſe, or action of treſpaſs, &c, | ſent up to the Exchequer, the party and his Sureties, 


having 
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naving now become the King's abſolute debtors, are 
ſued for the ſeveral ſums in which they are reſpectively 
bound. 4 Comm. c. 18. 


II. 1. Axy Juſtices of the Peace, by virtue of their 
commiſſion, or thoſe who are ex officio conſervators of 
che peace, may demand ſuch Security according to their 
own diſcretion : But a Secretary of State or Privy 
Courſellor are not, ex officio, ſuch conſervators, and there- 
fore they cannot bind to the peace or good behaviour. 
11 &.. Tr. 317. Or it may be granted at the requeſt of 
any Subject, upon due cauſe ſliewn, provided ſuch de- 
mandant be under the King's protection; for which rea- 
{on it has been formerly doubted, whether Jews, Pagans, 
or perſons cott ĩcted of a premunire, were entitled thereto, 
) Eawk P. C. c 60.4 3. Or, if the Juſtice is averſe to 


uct, it may be granted by a mandatory writ, called a 


[upplicavit, iluing out of the Court of King's Bench or 
Chancery; which will compel the Juſlice to act, as a 
minißerial and not as a judicial officer; and he muſt 
malte a retum to ſuch writ, ſpecifying his compliance, 
under his hand and ſeal. F. N. B. $0. 2 P. Ius. 202. 
gee title Supplicavit. But this writ is ſeldom uſed; for, 
then application is made to the ſuperior Courts, they 
n{ually take the rg cognizances there, under the direc- 
tions of the Hat. Fac. 1. c. 8. And indeed a Peer or 
Peereſs cannot be bound over in any other place, than 
the Courts of Iing's Bench or Chancery; though a 
Juſtice of the Pea? a power to require Sureties of any 
other perſon, being c2pos mentrs, and under the degree 
of nobility, whether he be a fellow Jultice or other ma- 

iſtrate, or whether he be merely a private man. 
1 Haxwk. P. C. c.60.F 5. Wives may demand it againſt 
their huſbands ; (fo Peereſſes againſt their Lords;) or 
huſbands, if neceſlary, againſt their wives. But feme- 
coverts, and infants under age, ought to find Security by 
their friends only, ar.d not to be bound themſe'ves : for 
they are incapable of engaging themſelves to anſwer any 
debt; which, is the nature of theſe recognizances or ac- 
knowledgments. See title Recoguizance; & 4, Comm.253, 4. 

If the perſon againit whom it 1s demanded, be pre- 
ſent, the Juſtice of the Peace may commit him 1mme- 
tizrely, unleſs he offers Sureties; and d /r//5ri he may 
be commanded to find Sureties, and be committed for 
rut doing it. Bro. Mainp. pl. 39: 1 Hawk, P. C. c. 60, 
But it he is abſent, a warrant for committing him can- 
dot be granted, till a warrant is ifſued commanding him 
0 find Sureties; and this warrant, which muſt be under 
cal, ougkt to Sew the cauſe for which it is granted, 
and at whoſe ſuit. Laub. 85: 1 Hawk. P. C. c. 60. 

The Juitice of the Peace who grants this laſt- men- 
toned warrant, may in this caſe make it ſpecial for 
bringing the party before himſelf only; for, as he has 
moſt knowledge of the matter, he 1s belt qualified to 
do juſtice in it. 5 Co. 59 Feſter's cafe ; 1 Hawk, P. C. 
60. But if the warrant be in general terms to carry 
the party before any Juſtice of the Peace, the officer 
who executes it has his election to carry him before 
what Juſtice he pleaſes; and may carry him to gaol by 
virtue of the ſame warrant, if he refuſes to fiad Sureties 
before ſuch Juſtice ; for the warrant has theſe words in 
it, if he ſhall refuſe to find Surety, &c. Bro, Falſ. Impri/: 
H.11: 1 Hawk, P. C. c. 60: 5 Co. 59, 


If one, however, who apprehends that the Surety of 
the Peace will be demanded againſt him, finds Sureties 
before any Juſtice of the peace of the ſam2 county, 
either before or after a warrant is iſſued againſt him, 
ne may have a /ufer/eceas from ſuch Jullice ; and this 
{hall prevent or diſcharge him from an arrest, under the 
warrant of any other juſtice, at the ſuit of the ſame 
party for whoſe ſecurity he has found fuck Sureties. 
| Lamb. 95, 96: 1 Hawk. P. C. c. 60. 

The recognizance for keeping the peace, which a Juf- 
tice of- the Peace takes upon complaint below, is to be 
regulated, as to the number and ſufficiency of the Sure- 
ties, the largeneſs of the ſum, and the time it is to 
| continue in force, by the diſcretion of ſuch Juſtice, 
Lamb. 100: 1 Hawk. P. C. c. 60. It has been faid 
that a recognizance taken by a Juſtice of Peace, to keep 
che peace as to 4 B. tor a year, or for life, or without 
expreſſing any certain time, which ſhall be intended to 
be for lite, although no time or place is fixed for the 
party's appearance, or he is not bound to keep the peace 
as to all the King's liege people, is good. 1 Hart. 
H. C. c. 60: Lamb. 100. But it ſeems to be the ſafeſt 
way to bind the party to appear at the next Se ſſions of 
the Peace, and in the mean time to keep the peace as 
to the King and all his liege people, and eſpecially as to 
the party who has demanded the Surety of the Peace, 
Lamb. 105, : 1 Hawk. P. C. c. 60. | 

If one of the Sureties of a man who is bound to keep 
the peace dies, he ſhall not be obliged to find a new 
Surety ; for the executors or adminiſtrators of him who 
is dead are bound by the recognizance. Lamb. 113; 
Bro. Peace, pl. 17 : 1 Hawk. P. C. c. 60. 

2. Any juſlice of the Peace may, ex icio, bind all 
| thoſe to keep the peace, who, in his preſence, make any 
affray ; or threaten to kill or beat another; or contend 
together with hot and angry words; or go about with 
unuſual weapons or attendance, to the terror of the Peo- 
ple; and all ſuch as he knows to be common barretors; 
and ſuch as are brought before him by the Conſtable for 
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| a breach of the peace in his preſence; and all ſuch 


» 


perſons as, having been before bound to the peace, 
have broken it and forfeited their recognizances. Alſo 
wherever any private man hath juſt cauſe to fear that 
another wil! burn his houſe, or do him a corporal injury, 


procure others ſo to do; he may demand Surety of the 


Peace is bound te grant it, if he who demands it will 
make oath that he is actually under fear of death or bo- 
dily harm; and will ſhew that he has jult cauſe to be ſo, 
by reaton of the other's menaces, attempts, or having 
lain in wait for him; and will alſo farther ſwear, that 
he does not require ſuch Surety out of malice or for nere 
vexation. Tlas is called Swearing ihe Peace againit 
another: And, if the party does rot find ſuch Sureties 
as the Juſtice in his diſcretion ſhall require, be may im- 
mediately be committed till he does. 1 Hfawt, P. C. 
c. 60. | 

Surety of the Peace may be demanded by a wife. 
if her huſband gives her orreaſonable correction, 
Moor 874: Gedb. 215: F. N. B. 80. Surety of the 


erer 


by killing, impriſoning, or beating him; or that he will 


Peace againſt ſuch perſon : And every Juſtice of the 


Peace ought not to be. granted to a man for fear of. 
danger to his ſervant or cattle, Lab. $3. It hath how- 
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ever been ſaid, that a man may have the Surety of the 


Peace againſt one who threatens to hurt his wife or 
child. Dale. 266. The Surety of the Peace ought not 
to be granted for any paſt battery, unleſs there is a fear 
of ſome preſent or future danger : But the offender 
mult, in ſuch caſe, be puniſhed by action or indictment, 
Dalt. 266. The demand of the Surety of the Peace 
oug hit to be ſoon after the caule of fear; for the ſuffer- 
ing much time to paſs before it is demanded, ſhews that 
the party has been under no great terror. 6 Med. 132. 

It is ſaid, the fear of one cannot be the fear of an- 
other; and therefore every recognizance mult be ſepa- 
rate. But in Mich. 23 Geo. 2. B. R. the Court allowed 
three women to file joint articles of the peace againſt 
three men, R. v. Nertie, cited 1 Haves. P. C. c. 60. 5 5, 


Leach's note. Although the fact from which the fear 


ariſes be pardoned, the Court of X. B will receive it as 
a ground to grant the Security upon. Stra. 473. 

At the Common Law, the oath of the party was a 
ſufficient ground for the Court of King's Bench to grant 
the Surety of the Peace ; but this cannot be done fince 
the Hat. 21 Fac. 1. c. 8, unleſs Articles of the Peace 
are exhibited in Court, upon motion in open Court. 
F. N. B. 79, 80. 

Where Articles of the Peace are exhibited in the Court 
of King's Bench, and oath is made that the party does 
not crave the Security of the Peace out of hatred or ma- 
lice, but merely for the preſervation of his life and per- 
fon from danger, an attachment of the peace iſſues to 
the Sheriff, commanding bim to take bond for the ap- 
pearance of the party at the return of the writ, to put 
in bail to the articles in this Court: and, if ſuch bond 
is not given, to commit the party to the next gaol. 
Cemb. 427; Ruſſel's caſe: F N. B. 79. Where the 
party, againſt whom Articles of the Peace are exhibited, 


comes into Court to put in bail, the Articles muſt be 


read to him. 6 Med. 132. An affirmation is not ſufh- 
cient on which to grant Surety of the Peace. Stra. 527: 
12 Med. 243. | 
The Court will not permit the truth of the allega- 
tions to be controverted by the defendant, but will order 
Security to* be taken immediately, if no objections ariſe 
upon the face of the Articles themſelves. Stra. 1202, 
But if, on application for the aſſiſtance of the Court to 
enforce the ſubſequent proceſs, the Articles ſhould ma- 
nifeſtly appear, from the corroborated affidavit of the 
' defendant, to have been a malicious, voluntary, and 
grofs perjury, the Court will reſiſt the application, and 
commit the offender. 2 Burr. 806 : 3 Burr. 1922. 


Robert Parnel having exhibited Articles of the Peace 


againſt Sir Thomas Allen, Bart. and three others, an at- 
tachment of the peace iſſued againſt them. Before bail 
was put in, Parnel, in a petition to the Court, recited 
ſome of the facts ſworn to in the Articles, and endea- 
voured to explain them, Hereupon the counſel for the 
defendants moved for a rule to review the Articles, and 
ſome affidavits were read to contradict the facts therein 
charged. Upon reading the petition and theſe affida- 
vits, in which the facts were flatly contradicted by five 
or ſix perſons, a rule was made to ſhew cauſe why the 
Articles ſhou'd not be reviewed, and that Parzel ſhould 
attend upon the day for ſhewing cauſe. He did attend; 
aud the Court was, upon the whole, ſo latisfied of his 
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having been guilty of perjury, that he was immediately 
committed for wilful and corrupt perjury ; and a rule 
was made, that all farther proceedings upon the Articles 
ſhould ſtay. The rule was pronounced in theſe terms: 
„ and not to take the Articles off the file; in order to 
give the defendants an opportunity, which could not 
otherwiſe have been done, of proſecuting Parnel for 
perjury,” MS. Rep. Rex v. Sir Thomas Allen, Bart, and 
others, Hil. 32 Geo. 2. 

Articles of the Peace having been exhibited by 7055 


 Broxvn againſt Hannah Bennett and three others, a rule 


was made, upon reading ihe affidavits of the defendants, 
to ſhew cauſe why theſe Articles ſnould not be reviewed, 
In theſe atidavis it was ſworn, that the defendants did 
not know any ſuch perſon as Brown the Articulant ; - 
and, beſides other ſtrong facts ſworn to, it was ſug- 
geſted, that this was a contrivance of the defendant, 
Benneit's huſband, to oppreſs her. No cauſe being 
ſhewn, the Articles were ordered to be taken off the 
tile. MS. Rep. Rex v. Bennett and others, Eaſt. 3 2 Geo: 2. 

If a defendant, through infirmity of age or ſickneſs, 
be unable to attend the Court, a mandamus will be 
granted to the Juſtices in the country, to take ſuch Se- 
curity. See Stra. 835: Comb. 427. But, that this is a 
{togular inſtance, ſee Say. 253. | | 

The Court will not receive Articles of the Peace, 
if the parties live at a diſtance in the country, unleſs they 
have previouſly made application to a Juſtice in the 
neighbourhood. 2 Burr. 780. And if the Court do 
receive them, the Secondary may indorſe the attach- 
ment in the form required, and order a Juſtice of the 
County to take the ſecurity. 2 Burr. 1039: 1 Bl. 233. 

When Surety of the Peace 1s granted by the Court of 
King's Bench, if a /uper/edeas comes from the Court of 
Chancery, to the juſtices of that Court, their power is at 
an end; and the party as to them diſcharged, Bro. 
Peace, pl. 17. Sed. qu. ? 

3- Juſtices of Peace are empowered by the Par, 
34 Edw. 3. c. 1, to bind over zo the good behawvicur to- 
wards the King and his People, all them that be not of 
good fame, wherever they be found; to the intent that the 
People be not troubled nor endamaged, nor the peace di- 
miniſhed, nor merchants and others, paſſing by the high- 
ways of the realm, be diſturbed nor put in the peril, which 
may happen by ſuch offenders. Under the general words 
of this expreſſion, that be not of good fame, it is holden that 
a man may be bound to his good behaviour for cauſes 
of ſcandal, contra bonos mores, as well as contra pacem; 
as, for haunting bawdy- houſes with women of bad fame; 
or for keeping ſuch women in his own. houſe ; or for 
words tending to ſcandalize the Government, or in 
abuſe of the Officers of Juſtice, eſpecially in the execu-— 
tion of their office. Thus alio a Juſtice may bind over 
all night-walkers ; eaves-droppers ; ſuch as keep ſaſpi- 
cious company, or are reported to be pilferers or rob- 
bers; ſuch as ſleep in the day and wake in the night; 
common drunkards; whoremaſters; the putative fa- 
thers of baſtards; cheats; idle vagabonds; and other 
perſons whoſe miſbehaviour may reaſonably bring them 
within the general words of the ſtatute, as perſons not 
of good fame; an expreſſion, it mult he owned, of ſo 
great a latitude, as leaves much to be determined by 


the diſcretion of the Magiſtrate himfelf, But, if he 


Commits 
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commits a man for want of Sureties, he muſt expreſs 
the cauſe thereof with convenient certainty ; and take 
care that ſuch cauſe be a good one, 1 Haw. P. C. 
6. 61: 4 Comm. 256. 


III. 1. A Recocxizancs may be diſcharged, 
either by the demiſe of the King, to whom the recog- 
nizance is made; or by the death of the principal 
party bound thereby, if not before forfeited; or by 
order of the Court to which ſuch recognizance is cer- 
tified by the Juſtices, (as the Quarter-Sefſions, Aſſizes, 
or King's Bench,) if they fee ſufficient cauſe : Or, in 
caſe he at whoſe requeſt it was granted, if granted upon 
a private account, will releaſe it, or does not make his 
e's to pray that it may be continued. 1 [tawk, 
P. C. c. Go. 

2. Such recognizance for keeping the peace, when 
given, may be forfeited by any actual violence, or even 
an aſſault, or menace, to the perſon. of him who de- 
manded it, if it be a ſpecial recognizence; or, if the 
recognizance be general, by any unlawful action what- 
ſoever, that either is or tends to a breach of the peace; 
or, more particularly, by any one of the many ſpecies of 


_ offences againſt the public peace; or by any private 


violence committed againſt any of his Majeſty's Sub- 
jeas. But a bare treſpaſs upon the lands or goods of 


another, which is a ground for a civil action, unleſs ac- 


companied with a wilful breach of the peace, is no for- 
feiture of the recognizance. Neither are mere re- 
proachful words, as calling a man knave or liar, any 
breach of the peace, ſo as to forfeit one's recognizance, 


(being looked upon to be merely the effect of unmean- 


ing heat and paſſion,) unleſs they amount to a chal- 
lenge to fight, 1 Haw, P. C. c. 60: 4 Comm. 255, 6. 

By the „at. 3 H. 7. c. 1, before- mentioned, it is en- 
ated, «* That if the party who is called at a Seſſions of 
the Peace, upon a recognizance for keeping the peace, 
makes default, his default ſhall be then and there re- 
corded, and the ſame recognizance, with the record of the 
default, be.ſent and certified into the Chancery, or before 
the King in his Bench, or into the King's Exchequer.” 

He who 1s bound to keep the peace, and to appear at 
the Seſſions, muſt appear there, and record his appear- 
ance, otherwiſe his recognizance is forfeited. And al- 
though the party who craved the Surety of the Peace, 
comes not to pray that it may be continued, the Juſ- 
tices may in their diſcretion order it to be continued till 
another Sefiions. Bro Peace, pl. 17: Lamb. 109. 

But if an excuſe, which 1s judged by the Court to be 
a reaſonable one, is given for the non-appearance of a 
party, it ſeems that the Court is not bound peremptorily 
to record his default, but may diſcharge the recogni- 
zance, or reſpite it till the next Seſlions. 1 Hawk, P. C. 
c. bo. A recognizance for keeping the peace may be 


. forfeited by any actual violence to the perſon of an- 


other, whether it be done by the party bound, or 
others by his procurement. Lamb. 115, 127: Bro. 
Peace, pl. 2: 1 Hawk, P. C. c. bo. In ſupport of a rule 
to ſtay proceedings in a ſcire facias, upon a recopnizance 
for keeping the peace, it was ſaid, that the aſſault, which 
had been made, was not upon him at whoſe requeſt the 
Surety of the Peace was granted, but upon another per- 
ion, It was held that this makes no difference; and 


—— — 


the rule was diſcharged. MS. Rep. Rex. v. Stanley and 
his bail, Trin. 27 Geo. 2. But a recognizance for keep- 
ing the peace is not forfeited, where an officer, having 


a warrant againſt one who will not ſuffer himſelf to be 


arreſted, beats or wounds him in the attempt to take 
him. Lamb. 128: 1 Mawk. P. C. c. 60. 

So it is not forfeited, if a parent in a reaſonable man- 
ner chaſtiſes his child; a maſter his ſervant, being ac- 
tually in his ſervice at the time; a ſchoolmaſter his 
ſcholar; a gaoler his priſener: a huſband his wife. 
1 Sid. 176, 177: Laub. 127, 128: Hel. 149, 180: 
1 Hawk, P. C. c. 60: F. N. B. 80. 

And, without enumerating all the actual aſſaults, 
which a man may make upon the perſon of another, 
and not forfeit his recognizance for keeping the peace, it 
may be laid down as a principle, that ſuch a recogni- 
zance is not forfeited by any aſſault which cou'd have 
been juflified in an action, or upon an indictment, tor 
the aſſault. 4 New Atr. C94. 

It has been he!d, that a recognizance for the peace 
may be forfeited by any treaſon againſt the perſon of 
the King, or by an unlawful aſſembly z terrorem fopuir. 
Lamb. 115: 1 Haut. P. C. c. 60. Words which tend 
directly to a breach of the peace, as challenging a man 
to fight, or tareatening to beat one who is preſent, 


amount to a forfeiture of ſuch recogmzance. Lamb. 115 : 


1 Hawk. P. C. c. 60: Cro. Eliz. v6. Arecognizacce 15 

likewiſe forfeited by threatening to beat a perſon wi 
abſent, if the party, who has ſo threatened, does atterwark 
lie in wait to beat him. Lamb. 115. 

A man ſhall not ſorfeit a recognizance for keeping 
the peace, who does a hurt to another in playing at cud- 
gels, or ſuch like ſport, by conſent ; for theſe ſports. 
which tend to promote activity and courage, are law ful. 
Dalt. 284: 1 Hawk, P. C. c. (o. But he who wounds 
another in fighting with naked ſwords, for feits his re- 
cognizance; becauſe no conſent, nor even the command 


| of the King, can make ſo dangerous a diverſion lawful. 


Cro. Car. 229: 1 Hawk. P. C. c. 60. If a ſoldier hurts 
avother ſoldier, by diſcharging his gun in exerciſing 
without ſuficient caution, it is no forfeiture of a recog- 
nizance far keeping the peace: For although he weuld 
be liable in an action for the damage occaſioned by his 


Tac. 598: 1 Haak. P. C. c. bo. 

The demiſe of the King is a diſcharge of a recogni- 
zance for keeping the peace: For the condition being 
fſervare pacem ug ram, his ſucceſior cannot take advan- 
tage of a breach thereof, Pro, Peace, fl. 15: 1 Hart, 
P. C. c. 60. 

Aſter ſuch a recognizance is forfeited, the King may 
pardon the forfeiture ; But he cannot releaſe the condition 
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before it is broken; becauſe the party, at whoſe com- 
plaint it was taken, has an intereſt therein. Pro. Recogy. 
pl. 22: Bro. Chere. de Pard, pl. 24. 

If no time for the continuance of a recoguizance for 
keeping the peace is therein mentioned, it is perbaps in 
the power of the Court, in which it was taken, or to 
whom it has been certified, to diſcharge it at their diſ- 
cretion. 4 Nez Abr. 695. ; 

The uſual practice of a Court of Quarter Seſſions is 
to continue a recognizance for keeping the peace from 
Seſſions to Seſſions, until the Comt thinks proper to diſ- 
charge it. It is the conſtant courſe of the Court of 
King's Bench, to take 2 recognizance for twelve months, 
and, if no indiftizent is within that time preferred 
againſt the party bound to keep the peace, it may, at 
the expiration thereof, be diſcharged. 12 Mod. 251: 
Str. B35. This ſeems alſo to be the practice of the 
Court of Chancery ; for, upon a motion to diſcharge a 
writ of 75 licavit, it was refuſed: And by my Lord 
Macclesfield, Chancellor This application is too early; 
let the party ſtay till the year is out, and behave himſelf 
quietly all that time. 2 P. Vins. 202, Clawering's cafe : 
See title Supplicavit ; and further on this ſubject, Sav. 
53: 1 Lev. 235: 1 Hawk. P. C. c. 60: Bro. Peace, pl. 17: 
Lamb. 111: 11 Mod. 109: Cro F. 282: Yelv. 207. 

3. A recognizance for the Good Behaviour may be 
forfeited by all the ſame means as one for the Security 
of the Peace may be; and alſo by ſome others; as by 
going armed with unuſual attendance, to the terror of 
the people; by ſpeaking words tending to ſedition ; 
or by committing any of thoſe acts of miſb-haviour 
which the recognizance was intended to prevent. But 
not by barely giving freſh cauſe of ſuſpicion of that 
which perhaps may never actually happen; for though 
it is jult to compel ſuſpected perſons to give Security to 
the Public againſt miſbehaviour that is apprehended, 
yet it would be hard, upon ſuch ſuſpicion, without the 
proof of any actual crime, to puniſh them by a forfeiture 
of their recognizance. 1 Hawk. P. C. c. GI: 4 Comm. 257. 


SURGEON, Chirurgus, from the Fr. Chirurgeon.] 
Signifying him that dealeth in the mechanical part 
of phyſic, and the outward cures performed with the 
band; originally compounded of the two Greet words 
Xe, manus, "Ee, opus; and for this cauſe Surgeons 
are not allowed to adminiſter any inward medicine. By 
the /tat. 32 H. 8. c. 42, the Barbers and Surgeons of 
London were incorporated and made one Company; 
and it was directed that there ſhould be choſen yearly 
four Maſters for the ſaid Company, of which two were 
to be expert in Surgery, and the other two in barbery, 
who ſhould have power to puniſh and correct all de- 
faults; and the Company, and their ſucceſſors, were to 


have the overſight and correction, as well of freemen as. 


| foreigners, for ſuch offences as they ſhould commit 
againſt the good order of barbery and Surgery: They 
were exempted from bearing of arme, ſerving on juries, 
and all manner of pariſh offices, &c, but to pay ſcot 
and lot, and other charges, as formerly; and the faid 
Company had free liberty to take four perſons con- 
demned for felony, for anatomies yearly, No barber 
in London, or within one mile thereof, was to practiſe 
Surgery, letting of blood, or any other tung relating 
che reto, except drawing of teeth ; nor was any perſon 
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who prafiiſed Surgery within thoſe limits, to geg; 
the craft of a barber: Though any man, not being. 
barber or Surgeon, might retain in his houſe, as a fl. 

vant, a barber or Surgeon, who might exerciſe his a. 
in his maſter's houſe, or eltewhere, Sc. All perfor; 
practiſing Surgery in London, were to have an open ſigd 
in the Rreet where they dwell, that people might kn 
where to reſort to them when wanted : And eve;; 
perſon cffending in any of the articles contained in thi: 


| Ratute, were to forfeit 5 J. a-month, one. moiety to the 


King, and the other to him who would ſue for the ſame, 
Sc. By the at. 18 Geo. 2. c. 15, the Surgeons of 
London, and the Barbers of Londen, are made two .. 

parate and diſtin Corporations ; referving the priy; 

leges each were entitled to under at. 32 M. 8, to each 
Company ſeparately.— Ey the latter act, Examiners ar. 
appointed to admit Surgeons, Ec. 

SUR LUI JUR, . e. Upon his oath. I N 1. c. 16, 

SURMISE, Something offered to a Court, to move 
it to grant a prohibition, Audird Peres, or other ir. 

rantable thereon, See title Sugge/tion. 

SURPLUSAGE, Fr. Surplus, Lat. Surplu/agin, 
Corollarium.] A ſuperfluity or addition more than need. 
ful, which ſometimes is the cauſe that a writ abates 
but, in pleading, many times it is abſolutely void, and 
the reſidue of the plea ſhall Rand good. Brote: Ploxw. 63, 
See titles Amendment; Pleading. 

If a Jury find the ſuoſtance of the iſſue before them 
to be tried, other ſuperfluous matter is but Surpluſage, 
6 Rep. 46. And where a verdict or judgment is com- 
plete, if there be any other matter repugnant or uncer. 
rain, Cc. it ſhall be rejected as Surpluſage. 3 Ne 202. 

SURPLUSAGE OF ACCOUNTS, Sigpifies a greater 
diſburſement than the charge of the accountant amount; 
unto, In another ſenſe, Surpluſage is the remainder 0: 
overplus of money leſt. List. Die. 

SURPLUSAGE OF INTESTATES' EFFECTS, Sce 


title Executor V. 8. 


SURREBUTTER, The replication or anſwer of the 
plaintiff to the defendant's Rebutter. See this Dict, 
titles Pleading ; Rebutter. 

SURRE }OINDER, A ſecond defence (as the repli- 
cation is the firſt) of the plaintiff's Declaration in a caule, 
and is an an{wer to the Rejoinder of the defendart. 
Weſt. Symb. par. 2. As a Rejoinder is the detendait's 
anſwer ta the replication of the plaintiff; fo a Surrejoin- 
der is the plaintiff's anſwer to the defendant's Rejuinger, 


| Weed's Inft. 86. Where a plaintiff in his Surrejoind-r 


is to conclude to the country, and not with an averment 
ſee Raym. 94. After Rejoinder and Surrejoinder, and 
Rebutter, &c, there may be a demurrer. Sce 
SURRENDER, Surſam-Redditio.] A deed or inſtiu- 
ment teſtifying that the particular tenant for life or year- 
of lands and tenements, doth yield up his eſtate to him 
that hath the immediate eſtate in remainder or rever hon, 
that he may have the preſent poſſeſſion thereof; and 
wherein the eſtate for life or years may merge or drown 
by the mutual agreement of the parties. Co. Litr. 337. 
A Surrender is of a nature directly oppolite to a re- 
leaſe; for as that operates by the greater eſtate's deſcend- 
ing upon the leſs, a Surrender is the falling of a leſs eſtate 
into a greater, It is made by theſe words, Hab f. 


rendered, granted, and yielded up, 2 Cemm. c. 20. p. * 
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SURRENDER. 


Of Currenders there are three kinds: A Surrender, 
roperly taken, at Common Law 3 a Surrender of co- 
pyhold or cuſtomary eſtates; ard a Surrender, improperly 
taken, as of a deed, a patent, rent newly created, Sc. 
The Surrender at Common Law 1s the uſual Surren- 
der, and is of two forts ; vis. A Surrender in Deed, or 
by expreſs words in writing, where. the words of the 
lefiee to the leſſor prove a ſufſicient aſſent to give him 
his eſtate back again; ard a Surrender in Law, bzing 
that which is wrought. by operation of Law, and not 
actual; as if a leſſee for life or years take a new leaſe 
of the ſame land, during the term, this will be a Sur- 
render in Law of the firit leaſe. 1 J. 338: 5 Rep. 11: 
Perk. 601. And, in fome caſes, a Surrender in Law is of 
greater force than a Surrender in Deed ; for if a man 
makes a leaſe for years, to begin at a day to come, this 
future intereſt cannot be ſurrendered by deed, becauſe 
there is no reverſion wherein it may drown ; but if the 
leſſee, before the day, take a new leaſe of the ſame land, 
it is a good Surreuder in Law of the former leaſe : 
And this Surrender in Law, by taking a new leaſe, holds 
good, though the ſecond leaſe is for a leis term than 
the firit; and, it is ſaid, though the ſecond leale is a 
voidable lea e, Sc. 5 Rep. 11: 6 Rep. 69: 10 Rep, 67: 
1 Ixſ. 218: Cro. Elix. 873. 
If leſſee for life do accept of a leaſe for years, this is 
4 Surrender in Law of his leaſe for life; if it ſnould be 
otherwiſe, the leaſe for years would be made to no pur 
poſe, and both the leaſes cannot ſtand together in one 
perſon. 2 Lill. Abr. 544. Leſſee for twenty-one years 
takes a leaſe of the ſame lands for forty years, to com- 
mence after the death of A. B., it is not any preſent 
Surrender of the firſt term; but if A. B. dies within the 
firſt term, it is. 4 Leon. 83. A leſſee for years took a 
ſecond leaſe, to commence at Michaelmas enſuing : Ad- 
judged this was an immediate Surrender in Law of the 
firſt; and that the leſſor might enter and take the pre- 
fits, from the time of the acceptance of the ſecond leaſe, 
until Michaclmas following. Cro. Elix. 605. It the leſſor 
make, and leſſee accept, a new leaſe, and it is upon con- 
dition; this ſhall be a Surrender in Law: And if an 
a Tionee of tenant for years take a new leaſe, &c. the 
lirit leaſe will be by Law ſurrendered. 1 ,. 218, 338 
If a woman leifee for years marries, and afterwards ſhe 
takes a new leaſe for life without her hutband, this is a 
Surrender and extingmthment of the term; but if the 
huſband diſagtee, then it is revi-ed : Though if the new 
leaſe had been made to the huſband and wite, then, by 
acceptance thereof, the firit lea e had been gone. Inst. 7. 
A leffor takes the leite to wile, chen the term is not 
drowncd or ſurtendered; but he is poſſeſled of the term 


in her right, during the covertire. vd I. 285. 


A Surrender may be of any thing grantible, either 


ahſolute er co: ditiona!; and may be made to an uſe, 


belag a Conveyance tied and charged with the limitation 
of an-uſe ; But it may not be of an eftate in fee; nor 
oi 1iphis and titles only to other eflat*s for life or years; 
or for part of ſuch an citate; nor may one termor re- 
ouarly ſu render to another termor z not Cana tenant at 
wil! ſurrencer any more than he can grant. Perk. 61; : 
N' Max. 73: Cro. Alix. 688: 1 Leon. 303. Where 


things vill not paſs by Surrender, the decd may enure 
to other purpoſes, and. take effect by way of grant, hav- 
ing ſvfhcient words: Peri. 588, 024. 

Vo. II. 


— 


| 


To the making of a good Surrender in Deed of 
Lands, the following things are requiſite: The Surrenderor 
is to be a perſon able to grant and make a Surrender, and 
the Surrenderee a perſon able to receive and take it; the 
Surrenderor muſt have an eſtate in poſſeſſion of the thing 
ſurrendered, and not a future right; and the Surrender 
is to be made to him that hath the next eſtate in remain- 
der or reverſion, without any eſtate coming between ; 
the Surrenderee muſt have a higher or greater eſtate in 
his own right, and not in the right of his wife, Sc. in 
the thing ſurrendercd, than the Surrenderor hath, fo 
that the eſtate of tne Surrenderor may be drowned 
therein; (ſo that leſſee for life cannot ſurrender to him 
in remainder for years;) there is to be a privity of eſtate 
between the Surrenderor and Surrenderee ; and the Sur- 
renderee muſt be {ole ſeiſed of his eſtate in remainder or 
reverſion, and not in joint-tenancy ; and the Surrenderee 
agree to the Surrender, Sc. 1 1. 338: Perk. 584, 588: 
2 Roll. Abr. 494: Ney Max. 73. 

A man who hath a tee-fimple eſtate cannot ſurrender 
it, becauſe it cannot be drowned in another eſtate. 
12 H. 4.21. And if a leaſe be made for life or years to 
A., the remainder for life to B., remainder in fee-tail to 
C., and the firſt tenant ſurrenders to C.; this will nor 
take effect as a Surrender, by reaſon of the intervening 
eſtate. Dyer 112. The leſſee for life cr years may ſur- 
render to him that is next in remainder in fee-ſimple or 
fee tail. And if leflee {or life furrenders his eftate to 
one in remainder, that is tenant for his own life, it is a 
good Surrender ; for a man's eſtate for his own life, in 
judgment of Law, is greater than that for another's. 
And where an eſtate is ſurrendered for life, there needs 
no livery and ſeiſin, as in a grant. 1 f. 338: 
Dyer 251, 280. 

Yet, in ſome caſes, an eſtate, Fe, may have conti- 
nuance, though it be ſurrendered ; as where leſſee for 
life makes a leaſe for years, and after doth ſurrender, 
the term for years doth continue; and fo of a rent-charge 
granted by ſuch leſſee, Sc. Bro. 47: 1 Ia. 338 If 
the leſſee for years, rendering rent. ſurrenders his eſtate 
to the leſſor, hereby the reat is extinct: But if the rent 
were granted away before the Surrender, it would be 
otherwiſe. 8 Rep. 145: Bro. Surrend. 42. Tenant for 
life is diſſeiſed, or for years ouited ; and before entry, 
or poſſe ſſion gained, he furrenders to him in reverſion ; 
this Surrender is void: Ard yet if lefIre for years, after 
his term is begun, before he enters, and when nobody 
doth keep from him the profits, furrernders, it will be 
good. Peri. { 605. 

If there be lefiee for years, the remainder ſor life, 
remainder in fee; the leſſee for years nav ſerrender to 
the !eitce during lite, and fo may he to him in the re- 
mainder in fee. Pot. & bog. 

In caſe of tenant for i:fe, the remainder for life, rever- 
ſion in fee; it was a queſtion formerly, whether the 
remainder-man for life, by and with the confent of the 
tenant for life, could urrender to kim in reverſion with- 
out decd, only by coming on e land ard ſaying, that 
he did furrender to him in reverſion: The Ceprt were 
divided; but two Juages held, that it tenant for he, and 
he in remunder for hfe, ſorrendered to the reve: toner, 
it ſhouid pats as ſeveral Surrenders, d. firft of him in 
remainder to the tenant for life, and then by the tenant 
for life to him in rexerfion. Pop, 137. 
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SoRREN DER. 


If tenant for life grant his eſtate to him in reverſion, 
this is a Surrender; and it mult be pleaded according 
to the operation it hath in Law, or it will not be good. 
4 Med 151. Though if leſſees for life or years grant 


their eſtates to him in remainder or reverſion, and a 


ſtranger, it ſhall enure as a Surtender of the one half to 


him in reverſion, and as a grant of the other moiety to 


the ſtranger. i ½ . 335. | 
In a Surrender there is no occaſion for Livery of Seiſin; 


for there is a privity of eſtate between the Surrenderor 
and Surrenderee: The particular eſtate of the one, and 
the remainder of the other, are one and the ſame 
eſtate. (See titles Remainder ; Revenſion.) And livery 
having been once made at the creation of it, there 1s 


no neceſſity for having it afterwards. 1 {»/?. 50. And 


for the ſame reaſon it is that no livery 15 required on a 


* releaſe, or confirmation in fee, to tenant for years or at 


will, though a freehold thereby paſſes; ſince the rever- 
fion of the Releſſor or. Confirmor, and the particular 
eſtate of the Releſſee or Confirmee, are one and the ſame 
eſtate: And where there is already a poſſeſſion derived 
from ſuch a privity of eſtate, any further delivery of 
poſſeſſion would be vain and nugatory. 2 Comm. 326. 
See this Dict. titles Releaſe ; Livery of Seiſin. 

By Hat. 29 C. 2. c. 2, no eſtates of freehold, or of terms 
for years, ſhall be granted or ſurrendered, but by deed 
in writing, ſigned by the parties, or unleſs by 3 
in Law, 2 . And by flat. 4 Gee. 2. c. 28. $6, leaſes 
may be renewed without Surrender of under-leaſes. 
By fat. 29 Geo. 2. c. 31, infants, lunaticks, and femes- 
covert, may ſurrender leaſes in order to renew them, un- 
der the direction of a Court of Equity. See further, 
20 Vin Abr. 119— 146; and this Dictionary, title Leaſes. 

A Surrender of a Prebendary's leaſe, upon condition 
that if the then Prebendary did not, within a week after, 
grant a new leaſe for three lives, the Surrender ſhall be 
void : Held to be a good Surrender within the ſtatute, 
2 Strange 1201. | 

SURRENDER OF A BANKRUPT ; See tit. Bankrupt. 

SuaRENDER oe CopyHoLDs, Is the yielding u 
of the eſtate by the tenant into the hands of the Lord, 
for ſuch purpoſes as in the Surrender are expreſſed. 
This method of conveyance is ſo eſſential co the nature 
of a Copyhold Eſtate, that it cannot properly be tranſ- 
ferred by any other aſſurance. But Courts of Equity 
will, in ſome particular caſes, ſupply the want of a Sur- 
render. See 2 Comm. c. 22 ; and this Dictionary, title 


Copy hold. 


SURRENDER or LeTTErs PATENT, AND 
Orrieks. A Surrender may be made of Letters 
Patent to the King, to the end he may grant the eſtate 
to whom he pleaſes, &c. ; and a ſecond Patent for years 
to the ſame perſon, for the ſame thing, is a Surrender in 
Law of the firſt Patent. 10 Rep. 66. Letters Patent for 
years were delivered into Chancery to be cancelled, 
and new Letters Patent made for years; but the firſt 
were not cancelled; It was held that the ſecond were 
good, becauſe they were a Surrender in Law of the firſt, 
and the not cancelling was the fault of the Chancery, 
which ought to have done it. 10 Rep. 66, 67 : 2 Lil. 


Abr. 545. If an Officer for life accepts of another 


grant of the ſame Office, it is in Law a Surrender of 
the firſt grant; but if ſuch an Officer takes another grant 
of the ſame Office to himſelf and another, it may be | 


SUSP 


otherwite. 1 Ventr. 297: 3 Cro. 198. See Dyer he 


198: Gab. 415 ; and this Dict. titles Graz 
King ; Office. F . * 


tuted or appointed in the room of another; as the Bi. 
ſhop or Chancellor's Surrogate, Sc. 

SURSISE, Super/;/a.} A word eſpecially uſed in the 
Caſtle of Dover, for penalties and forfeitures laid upon 
thoſg that pay not the duties or rent of Caftle-ward, at 
their days limited. It probably comes from the Fr. 
Sur/zj?, i. e. farborn or neglected. Brit. 52. And Brag 
hath it ſo in a general ſignification. Brae?. lib. 5, 

SURVEY, Io meaſure, lay out, or particularly ge. 
ſeribe a manor, or eſtate in lands; and to aſcertain not 
only the bounds and royalties thereof, but the tenure of 
the reſpeCtive tenants, the rent and value of the ſame, 
Sc. On the falling of an eſtate to a new Lord, conſiſt- 
ing of manors, where there are tenants by leaſe, and co. 
pyholders, a Court of Survey is generally held; and 
at certain other times, to appriſe the Lord of the 
preſent terms and intereſts of the tenants, and as a di- 
rection on making further grants, as well as in order to 
improvements, S. In this Court, a Survey, or Parti. 
cular in the nature of a Rent - roll, is made out, ſpecifying 
the tenants, and terms of their tenure, Oc. See Comp, 
Court- Keep. f 

SURVEYOR, from Fr. Sur, i. e. Super, and Voir, 
Cernere.] One that has the overſeeing or care of ſome 
perſon's lands or works. A Court of Surveyors was 

erected by fat, 33 H. 8. c. 39, for the benefit of the 
Crown. 

SURVEYOR OF THE K1nG's EXCHANGE, An an- 
cient officer _—— to the Mint and Coinage, men- 
tioned in the far. 9 H. 5. c.4 

SURVEYOR-GENERAL OF THE KinG's Maxox: 
AND LAN ps, Is mentioned in Cromp. Jur:/7. 106. 

SURVEYORS OF TRE HicuwWars; See title Highs 
WAYS, | 
SURVEYOR OF THE Navy, An officer appointed 
over all ſtores; and to ſurvey hulls and maſts of ſhips, 
Sc. Chamberl. | 

SURVEYOR OF THE KinG's ORDNANCE. This 
officer ſurveys the Ordnance and proviſions of war, 
allows, bills of debt, and keeps the checks on labourers? 
works, Sc. : 

SURVEYORS OY THE WARDS AND LiveRies. 
This office was aboliſhed, with the Court of Wards and 
Liveries, by fat. 12 Car. 2. c. 24. 

SURVIVOR, from Fr. Survivre, Lat. Supervivo.] 
The longer liver of two joint-tenants, or of any two per- 
ſons joined in the right of a thing. He that remaineth 
alive, after others be dead, Cc. Broke 33. See title 
Joiut. tenant. | 
A SUSANA TERRA, Land worn out with ploughing. 

horn. 

SUSPENSE, Su/þer/io.] A temporal ſtop, or hang- 
ing up, as it were, of a man's right, for a time; and, in 
| legal underſtanding, is taken to be where a rent, or 
other profit out of lands, by reaſon of the unity of poſſeſſion 
of the rent, Oc. and the land out of which it iſſues, is 
not in ee for a certain time, et func dormiunt, but may 
be revived or awaked : And it differs from extinguiſh» 
ment, which is when it dies or is gone for ever. Co. 


| 


Litt. 213. A Suſpenſion of rent is, when either the 
rent 


dURROGATE, Szurrogatus.] Is one that is ſubſti. 
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tent or land is ſo conveyed, not abſolutely and finally, 
but for à time, after which the rent will be revived 
again. Vaygh. log. A rent may be ſuſpended by unity 
for a time; and it a leſſor does any thing which amounts 
:0 an entry on the land, though he preſently depart, yet 
the poſſcſiion is in him ſufficient to ſuſpend the rent, 
until the leſſee do ſome act which amounts to a re-entry, 
Varg b. 39: 1 Leon. 110. As rent is not iſſuing out of a 
common, the leſſor's incloſing the common cannot ſuſ- 
pend his 1ent. Cro. Fac. 679. It part of a condition is 
ſuſpended, the whole condition, as well for payment 
of the rent, as doing a collateral act, is ſuſpended. 
4 Rep. 5 2. Ard a thing or 2Gton perſonal once ſuſ- 
pended, is for ever ſuſpended, Sc. Cro. Car. 373. See 
title Extinguiſhment. 

SUSPENSLON, Is alſo uſed for a cenſure, whereby 
eccleſiaſtical perſons are forbidden to exercite their office, 
or take the profits of their benefices; or where they 
are prohibited for a certain time, in both of them, in the 
whole or in part: Hence is /u/penfio ab officio, or ſuſpenſio 
& beneficio, and ab officio & beneficio. Ii vod Inft. 510. 
There is likewile a Suſpenſion which relates to the 
Laity, i. e. /uſpen/ſio ab ingreſſu ecclſiæ, or from the 
hearing of divine tervice, Sc. In which caſe it is uſed, 
as in the Canon Law, pro minore excommunicatione, Stat, 
24 Hen. $. c. 12. See titie Excommunication. 

SusPENSION OF THE HABEAS CorePus ACT ; See 


titles Habeas Corpus; Government. 


SUSPENSION FROM OFFICEs ; See titles Manda- 
mus ; Office. | 

SUS. PER COLL. On the .trial of criminals, the 
uſage (at the Aſſizes) is for the Judge to ſign the ca- 
lendar, or liſt of all the priſoners? names, with their ſepa- 
rate judgments in the margin, which is left with the 
Sheriff. As for a capital felony, it is written oppoſite 
to the priſoner's name, © Hanged by the neck; for- 
merly, in the days of Latin and abbreviation, S/ per 
coll, for Suſpendatur per collum, 4 Comm. c. 32. See title 
Execution of Criminals, 

SUSPICION, A perſon my be taken up on Suſpi- 
cion, where a felony is done, Sc. but thoſe who are im- 
priſoned for a light Suſpicion of larceny, or robbery, are 
bailable by fat. eim. I. c. 15: 2 Hawk. P. C. c. 15. 
§ 49. And the party being a private perſon, that takes 
up one on Suſpicion of felony, muſt do it of his own 
Suſpicion, not upon that of another; and ke muſt have 
reaſonable cauſe of it, &c. Hale”; Hit. P.C.78. See titles 
Arreſt ; Vagramt ; Bail; Commitment, &c. 

SUSPIRAL, from Lat. Sy/pirare, i. e. ducere Suſpi- 
ria.] Is uſed for a ſpring of water, paſſing under ground 
towards a conduit or ciſtern. Sce „at. 35 H. S. c. 10. 

SUTHDURE, Sax.] The ſouth door of a church; 
it was the place where canonical purgation was per- 
formed; that is, if the fac charged upon a perſon could 
not be proved by ſufficient evidence, the party accuſed 
came to the ſouth door of the church, and there, in the 
preſence of the people, made oach, that he was innocent: 
And plaints, Sc. were heard and determined at the 
Surhdure ; for which reaſon large porches were anciently 
built at the ſouth doors of churches. Gerwa/, Doreb. 
de Reparation. Eecleſiæ Cantuar®, 

SWAN, Cygnus. } A nobie bird of game; and a per- 
on may preſcribe to hive game of Swans within his 
manor, as well as a warren or park. 7 Rep, 17, 18. A 


— 


— 
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SWEAR 


Swan is a bird royal ; and all white Swans not marked, 
which have gained their natural liberty, and are ſuim- 
ming in an open and commos river, may be ſeized to 
the uſe of the King, by bis prerogative : But a Subject 
may have a property in white Swans not marked ; as 
any man may have ſuch Swans in his private wateis, 
and the property of them belongs to him, and not to the 
King; and if they eſcape out of his private waters, 
into an open and common river, he may retate tem 
though it is otherwiſe if they have gained their natural 
liberty, and {ſwim in open rivers, without ſuch purſuit, 
Gare Law, par. 2. p. 152. Stealing Swans marked 
and pinioned, or unmarked, if kept in a mote, pond, or 
private river, and reduced to tamenceis, is ſaid to be felony. 
H. P.C.68. See title Larceny |, 1. And he that fteals 
the eggs of Swarſs out of tacir neſts, ſhail be impri- 
ſoned a year and a day, and be figed at the King's plea- 
lure, fat, 11 Hen. 7. c. 17. No perſon may have a Swan 
mark, except he have lands of the yearly vaige of five 
marks, and unleſs it be by grant of the King. or his 
officers lawfully authoriſed, or by preſcription. Stat. 
32 ©. 4: „ 

No fow] can be a ſtray, but a Swan. 4 1% 280. 

SWANHERD. The King's Swanherd, magi/ter de- 
ductus cygnorum, Pat. 16 K. 2. 

SWANIMOTE, or SWAINMOTE; 
Sqweinmote ; Fart. 

SWARF-MONEY, ls mentioned among cuſtoms and 
ſervices: And this Swarf-money is one penny balf- 
penny, paid before the riſing of the ſun; the party muſt 
go three times about the crols, and fay the Swarf-money, 
and then take witneſs and lay it in che hole; and he is to 
look well that his witneſs do not deceive him; for if it 
be not ſo paid, he ſhall pay a great forfeiture, viz. 
XXX s. and a white bull. This account was found in an 
old MS. containing the rents due to the Care/bys in Lod- 
broke, and other places in Warawwickfzire. It ſeems to be a 
corruption from WMarth-money, and that again from Gard- 
money; money paid in lieu of the ſervice of Caſtle guard. 

SWATH, Sax. fwarha.] A Swathe; or, as in Kent, 
a Saweath, and in ſome parts a Sworth; a ſtrait row of 
cut graſs or corn, as it lies after the ſcythe at the firſt 
mowing of it. Parach. Antig. 399. 

SWE ARING, IUmprecatio.] Is an offence againſt God 
and religion, and a ſin, of all others, the moſt extravagant 
and unacccuntable, as having no benefit er advantage 
attending it. Several good laws and ſtatutes have been 
made for puniſhing this crime: By fat. 21 Fac. 1. c. 20, 
it was enacted, :hatif any perſon ſhall profanely ſwear or 
curſe in the preſence of a Juſtice of Peace, or the ſame 
ſhal! be proved bcrore a Juſtice, he ſhall forfeit 15. for 
every offence, to the ute of the poor, to be levied by 
diſtreſs; and for want of a diſtreſs, the offender to be 
ſet in the ſtocks, Oc. By the Hat. 19 Geo. 2. c. 21, 
which repeals all former ſtatutes, if any perſon ſhall pro- 
fanely curſe or ſwear, and be convicted by the oath of 
any one witvels before any Juſtice of Peace, &c. he ſhall 
forfeit as follows, wiz, Every day-labourer, common 
ſoldier, common ſailor, and common ſeaman, 15. (Sailors 
are alſo puniſhable for this offence by a Court- Martial.) 
Every other perſon under the degree of a gentleman, 27. 
Every perſon of or above the degree of a gentleman, 55. 
a, ſecond offence double, and every other offence treble. 
If the offence de committed . the hearing of a Magiſtrate, 
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he may convict without further proof. If the offence 


be committed in the hearing of a conſtable, if the of- 
tender be unknown to him, he ſhail ſecure him, and 
carry him before a Juſtice of Peace; but if the offender be 
known to the conſtable, he ſhall make information againſt 
him before a Juilice of Peace. 

On information, a Juſtice is to order the offender to 
appear, and if on conviction he do not pay or give ſecu— 
rity for the penalty, he ſhall be ſent to the houſe of cor- 


. rection for ten days; or, being a common ſoldier or 


ſailor, be ſet in the ſtocks. On default of duty, juſtices 
to forfeit 5/. and conſtables 407. All convictions are to 


be written on parchment, and returned to the next Sel- 
fions. The penalties to go to the poor of the pariſh, and 


the offender to pay all charges of conviction, or be com - 
mitted to the houſe of correction for ſix, days extraordi- 
nary, All proſecutions to be within eight days. This 
act to be read in all churches four times a-year, under the 
penalty of 5/. The Juſtice's clerk may take for the in- 
formation, ſummons, and conviction, 1s. and no more, 
Each oath or curſe being a diſtinct or complete offence, a 
perſon may incur any number of penalties in one day, 
4 Comm. 60, n. Though the conviction cannot be re- 
moved by certicrari, yet an information will lie againſt a 
Magiſtrate czrruprly convicting under it, without hearing 
the deſendant's witneſſes, Burn. F. title Swearing, —Con- 


viction for ſweariog 100 oaths, viz. ** by G—,” and 100 


curſes, viz. G d—— 5, is good, without repeating 
them 100 times in the conviction. 2 Ld. Raym. 1376: 
Stra. 608. . 
SwEARING THE PEACE; See tit. Surety of the Peace. 
SWEEPAGE, The crop of hay got in a meadow, 
called alſo the Swepe in ſome parts of England, Co. Litt. 
ol. 4. 
75 SWEETS, or Sweet Wines; Made in Great Britain 
for ſale, are liable to a duty of exciſe, c. See Exciſe. 
.. SWEINMOTE, Court of the Swains or Countrymen. 
One of the Foreſt Courts; which is to be holden before 
the Verderors as ſudges, by the Steward of the Sweinmote, 
thrice in every year, tue ſwains and freeholders within 
the foreſt compoſing the Jury. The principal juriſ- 
diction of this Court is, firſt, to inquire into the oppreſ- 
ſions and grievances committed by the officers of the 
foreſt; and ſecondly, to receive and try preſentments, 
certified from the Coutt of Attachments, againſt offenders 


in vert and veniſon. Start. 34 Ed. 1. fl. 5. c. 1. And this 


Court may not only inquire, but convi& alſo ; which 
conviction ſhall be certified to the Court of Juſtice-ſeat, 
under the ſeals of the Jury ; for this Court cannot pro- 
ceed to judgment. 4 Int. 289. See title Foreſt. 

- SWINE, Shall not go unringed in woods, fat. 35 


H. 8. c. 17. 4 17. See titles Hogs ; London; Police. 


SWOLING OF LAND, Selinga vel Swelinga Ter- 
re ; Sax. Sulung, from Sul, aratrum, as to this day, in 
the weſt country, a plough is called a Sul. ] So much land 
as one plough can till in a year: A hide of land; 
though ſome writers ſay it is an uncertain quantity. 

SWORN BROTHERS, Fratres Jurati.] Perſons who, 
by mutual oath, covenanted to ſhare each other's for- 
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tune: Formerly, in any notable expedition, to invad 
and conquer an enemy's country, it was the cuflom jg; 
the more eminent foldiers to engape themſelves, by tecl. 
procal oaths, to ſhare the reward of their ſervice : So, ig 
the expedition of Milliam Duke of Normandy into Has, 
land, Robert de Oi, and Roger de Iesy, were Sworn 
Zrotaers and copartners in the eſtate, which the Con. 


e 


gave occaſion to our proverb of Sworn Brothers, or Bre. 
thren in Iniquity ; becauſe of their dividing plunder and 
ſpoil. See Ward on the Law of Nations. 

SYLVA CADUA, Wood under twenty years grouth: 
coppice-wocd. Stat. 45 E. 3. c. 3. It is otherwiſe called 
e Jubbois, 2 Int. fol. 642. See titles 74; 

oo. : 

SYMBOLUM, A Symbol, or fign in the Sacrament; 
the Creed of the Apoſtles is often called by this name by 
our hiſtorians. 

SYNDICUS, An advocate or patron; a burgeſs or 
recorder of a town, Sc. Matt. Paris, anus 1245. 

SYNGRAPH, Syregraphis.] A deed, bond, or writ. 
ing, under the hand and ſeal of all the parties. See 
Chirograph. 


SYNOD, Hnodus.] A meeting or aſſembly of eccle. | 


ſiaſtical perſons, concerning religion; being the ſame 
thing in Cree, as Convocation in Latin: Of Synods 
there are four kinds: 1ſt, A general or univerſal Synod 
or Council, where Biſhops of all nations meet. adly, A 
national Synod, of the Clergy of one nation only, zdly, 
A provincial Synod, where eccleſiaſtical perſons of a 
province only aſſemble, 4qthly, A dioceſan Synod, of 
thoſe of one dioceſe, &c. Our Saxon Kings uſually called 
a Synod or mixed Council, conſiſting of ecclefiaſtics and 
the nobility, three times a-year ; which is ſaid to have 
been the ſame with our Parliament. See titles King V. Js 
ad fin: Convocation, 

SYNODICAL, Hnodale.] A tribute or payment in 
money, paid to the Biſhop or Archdeacon, by the inte- 
rior Clergy, at Zafter viſitation; it is called frodale or 
Jynodicum, quia in fynodo frequentius dabatur. Right, 
Clerg. 59. They are likewile termed Synodies, in the Hat. 

4 H. 8. c. 16. And ſometimes Synodale is uſed for the 
Synod itſelf ; and Synodals provincial, the canons or con- 
ſtitutions of a provincial Synod. Stat, 25 Hen. 8. c. 19. 

SYNODALES TESTES, Synods-men ; thence cor- 
rupted to Side/men.)] Were the Urban and Rural Deans, 
whoſe office at firſt was to inform and atteſt the &i(- 
orders of the Clergy and People, in the Epiſcopal 
Synod ; and for which a ſolemn oath was given them to 
make their preſentments. But when they ſunk in this 
authority, the ſynodical witnefſes were a fort of impa- 
nelled Grand Jury, compoſed of a prieſt and two or 
three laymen of every pariſh, for the informing of or 
preſenting offenders: and at length two principal per- 
ſons for each dioceſe were annually choſen ; till, by de- 
grees, this office of inqueit and information was de- 
volved upon the Churchwardens, (See that title.) Paroch. 
Antiq, 649. 


queror allotted them. Paroch. Antiq. 57. This practice 


J. 


TAB 


VERY Perſon con vict of any felony, ſave murder, | 
and admitted to the benefit of his clergy, ſhall be 
marked with a T'. upon the brawn of his thumb. Stat. 
4 H. 7. c. 13. See title CLERGY, Benefit , I. 

TABACUM ; See Teboceo, 

TABARD, TABARDER ; The bachelor ſcholars 
on the foundation of Queen's College, Oxferd, are called 
'Pabitars or Tabarders; and theſe icholars were named 
'Tabiters, from a gown wore by them, called a Tabert, 


Tabarr, or Tabard : For Yer/tegar tells us, that Tabert 
zociently ſignified a ſhort gown that reached not farther 
than the middle of the leg ; and it remains for the name 
of ſuch in Germany and other countries, which, with the 
Teutonic and Saxon "Taber, fignify* all a kind of gar- 
ment, Sc. | 

'TABARDUM, A garment like a gown; and uſed 
for an herald's coat, but generally taken for the gown 
of Eccleſiaſtics. Matt. Paris 164. 
 TABELLION, Tabellio.] A notary public. Matt. 
Paris, anno 1236. 

TABLE-RENTS, redditus ad menſum.] Rents paid 
to Biſhops, ec. reſerved and appropriated to their Table 
or houſe-keeping. See Bord- land. 

TABLING OF FINES; See title Fine of Lands I, 1. 

TABULA ; Vide Ebdomadarius. 


TACFREE, Is uſed, in old charters, as an exemption | 


from payments, &c,— Cum houſbold & haybold & tac. 
free de omnibus propriis porcis ſuis infra omnes metas de C. 
that is, they paid nothing for their hogs running within 
that limit. Blount. 

TACTARE, For corfirmare. Flea, lib. 2. c. 61. 


TAIL; FEE-TAIL. 


FreoDUM TALLIATUM; from the Fr. railler to cut; 
either becauſe the heirs general are by this means cut 
off; or becauſe this eſtate is a part cat out of the whole. 
See title Tenures III. 6. 

An Eftate in Fee 1ail, is a limited Fee, as oppoſed to a 
Fee-fimple: It is that inheritance whereof a man is 
ſeiſed to him and the heirs of his bedy, begotten or to be 
begotten ; limited at the will of the donor. He that 
giveth lands in Tail, is called the Dozor; and he to whom 
the gift is made, the Deuce. L:tr. F 18. Eſtates in Fee- 
tail are the (comparatively modern) offspring of the 
conditional Fees at Common Law. Before the ſtatute 
de donis, if lands were given to a man and the heirs of 
his body, it was interpreted to be a Fee- ſimple preſently 
by the gift, vper condition that he had iſſue; and if he had 
iſſue, the condition was ſuppoſed to be performed for 
three purpoſes, vi. to alien and difinherit the iſſue; and 
by the alienation to bar the donor or his heirs of all poſ- 


Gbility of the reverſion ; to forfeit the eſtate for treaſon 


or felony ; and to charge it with rent, &c. But, by the 
ſtatute de donis, the will and intention of the donor is to 


AIT 


be obſerved ; as that the tenant in Tail ſhall not alien 
after iſſue had, or before, or forfeit or charge the lards 
longer than for his own life, Sc. and the eſtate ſhall re- 
main to the iſſue of the donee, or to the donor or bis 


beirs, where there is no iſlue; ſo that whereas the donee 


had a Fee-ſimple before, now he has but an Ellate-tail, 
and the donor a reverſion in Fee expeCtant upon that 
Eſtate-tail. Co. Lilt. 19. See poſe. III. 

In this place, without further entering into the origin 
of thele eftates, (for which ſee title Tenures, above re- 
ferred to,) we ſhall conſider, 


I. V hal Things may or may not be entailed, under the 
Statute De cons: I m. 2 (13 E. t 1.) c. 1. 
II. The ſeveral 5>pernes of Efates Tai]: And further, 
Hoa they are reſpedively created. 
III. 7% Incidents 2 an Efate-Tail Aud the Egect 
of rhe various Statutes relating thereto, 

I. TexEMENTS is the only word uſed in the ſtatute: 
and this Cote expounds to comriebend all corporeal 
hereditaments whatioever; and alſo al! incorporeal here- 
ditaments which ſavour of the realty, that is, which iſſue 
out of corporeal ones, or which concern, or are annexed - 
to, or may be exerciſed within the ſame; as rents, 
eſtovers, commons, and the like. 1 7». 19, 20. Alſo 
offices and dignities, which concern lands, or have rela- 
tion to fixed and certain places, may be en ailed. 7 Rep. 
33. But mere perſonal chattels, which ſavour not at all 
of the realty, cannot be directly entailed. Neuner can 
an office, which merely relates to ſuch perſonal chattels ; 
nor an annuity, which charges only the perſon, and not 
the lands, of the grantor, But in theſe laſt, if granted 
to a man and the heirs of his body, the grantee hath ſtill 
a Fee conditional at Common Law, as before the ſtatute; 
and by his alienation (after iſſue born) may bar the heir 
or reverfioner. 1 1. 19, 20. An eſtate to a man and 
his heirs for another”s life cannot be directly entailed : 
For this is ſtrictiy no eſtate of inheritance, and therefore 
not within the ſtatute de donis, 2 Vern. 225. Neither 
can a copyhold eſtate be entailed by virtue of the ſtatute ; 
for that would tend to encroach upon and reſtrain the 
will of the Lord: But, by the ſpecial cuſtom of the manor, 
a copyhold may be limited to the heirs of the body ; for 
here the cuſtom aſcertains and interprets the Lord's will. 
3 Rep. 8. 

[t a term for years, or any perſonal chattel, (except 
an Annuity, ſee that title, and title Rente,) be granted or 
deviſed by ſuch words as would convey an Eftate-tail in 
real property, the grantee or deviſee has the entire aud 
abſolute intereſt, without having iffve ; and as ſoon as 
ſuch intereſt is veſted in any one, all ſubſequent limita- 
tions, of conſequence, become null and void. 1 Bro. C. R. 
274: 1 1nft. 20: Fearne. See poſt. 

Two things ſeem eſſential to an entail, within the 
ſtatute de donis, One requilite is, that the iet be land, 
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or ſome other thing of a real nature. The other re- 
quiſite is, that the e/are in it be an inheritance, There- 
fore neither eſtates pur autre vie in lands, though limited to 


the grantee and his heirs during the life of cui gui vie, 


nor terms for years, are entailable auy more than perſonal 
chattels ; becauſe, as the latter, not being either iutereſts 
in things real, or of inheritance, want both requiſites ; 
ſo the two former, though intereſts in things real, yet, 
not being alſo of inheritance, are deficient in one 


* 

owever, eſtates pur autre vie, terms for years and 
perſonal chattels, may be ſo ſettled as to anſwer the pur- 
poſes of an entail, and be rendered unalienable for almoſt 
as long a time, as if they were entailable in the ſtrict 
ſenſe of the word. Thus eſtates pur autre vie may be 
deviſed or limited in ſtrict ſettlement, by way of re 


mainder, like eſtates of inheritance; and ſuch as have 


intereſts in the nature of Effates-tail may bar their iflue, 
and all remainders over, by alienation of the eſtate pur 
autre vie, as thoſe who are, ſtrictly ſpeaking, tenants in 
Tail may do by fine and recovery; but then the having 
of iſſue is not an eſſential preliminary to the power of 
alienation, in the caſe of an eſtate pur autre vie, limited 


to one and the heirs of bis body, as it is in the caſe of a 


conditional fee, from which the mode of barring by alien- 
ation was evidently borrowed. 85 : 
The manner of ſetiling terms for years and perſona! 
chattels is different from the above; for in them no Re- 
mainders can be limited; but they may be entailed by 
Executory Deviſe, or by deed of truſt, as effectually as 


- eſtates of inheritance ; if it is not attempted to render 
them unalienable beyond the duration of lives 1n being, 


and twenty-one years after, and perhaps, in the caſe of 
a poſthumous child, a few months more: A limitation 
of time, not arbitrarily p2ſcribed by our Courts of Juſ- 


| tice, but wiſely and realonably adopted, in analogy to 


the caſe of freeholds of inheritance, which cannot be ſo | 
limited by way of remainder, as to poſtpone. a complete 
bar of the entail by fine or recovery for a longer ſpace. 
See titles Executory Deviſe; Remainder ; Limitation. 

It is alſo proper to obſerve, that in the caſe of terms 
of years and perſonal chattels, the very we/ing of an in- 
tereſt, which in realty would be an Eſtate- tail, bars the 
iſſue and all the ſubſequent limitations as effectually as 
fine and recovery, in the caſe of eſtates entailable within 
the ſtatute de donis, or a ſimple alienation in the caſe of 
conditional fees and eſtates pur autre wie; and further, 
that if the executory limitations of perſonalty are on con- 
tingencies too remote, the whole property is in the 
firſt taker. | 

Upon the whole, by a ſeries of deciſions, within the 
two laſt centuries, and after many ſtruggles, in reſpect to 
perſonalty, it is at length ſettled, that every ſpecies of 
property is, in ſubſtance, equally capable of being ſettled 
in the way of entail; and though the modes vary accord- 
ing to the nature of the ſubjeR, yet they tend to the 


| ſame point, and the duration of the entail is circum- 


ſcribed almoſt as nearly within the ſame limits as the dif- 
ference of property will allow. 

As to the entail of eſtates pur autre vie, ſee 2 Vern. 184, 
225: 3 P. Vn. 262: 1 Ath. 524: 2 4th. 259, 376: 3 Ath. 
464: and 2Yy/. 631,—As to the entail of terms for 
years and perſonal chattels, ſee Manning's caſe, 8 Co. 94: 
Lampett's caſe, 10 Co. 46, 6: Child v. Baily, M. Jo. 15: 
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Duale of Norfolk's caſe, 3 C. C. 1.— See alſo Carth, 265: 
1 P. I7ms.1,. And, on the whole ſubject, Fearne'. 
Effay on Contingent Remainders and Executory Dewiſes: 
& 1 Int. 20, iu n. 


II. ESTATES-TAII are either general or ſpecial. 
IAILI-OENERAL is Where lands and tenements are 
given to one, and the heirs ot his body begotten : which 
is called Tail general, becauſe, how often ſoever ſuch 
' donee in Tail be married, his iſſue in general by all and 
every ſuch marriage is, in ſucceſſive order, capable of 
inheriting the Eſtate- tail, per formam doni. Litt. FF 14,15. 
Tenant in Tail-SPECLIAL 1s where the gift is reſtrained 
to certain heirs of the donee's body, ard does not go to 
_ all of them in general. And this may happen ſeveral 
ways. One is, where lands and tenements are given to 
a man, and the heirs of his body, on Mary his now wife 
to be begotten: Here no iſſue can inherit, but ſuch” 
ſpecial iſſue as is engendered between them two; not 
uch as the huſband may have by another wife : and 
therefore it is called Special Tail. And here we may 
obſerve, that the words of inheritance (to him and has 
heirs) give him an eſtate in Fee; but they being beirs 
to be by him begotten, this makes it a Fee tail; and 
the perſon being alſo limited, on whom ſuch heirs ſhall 
be begotten, (viz. Mary his preſent wife,) this makes it 
a Feeetail-ſpecial. See Lit. FF 16, 27, 28, 29. 

Eſtates, in general and ſpecial Tail, are farther diver- 
ſified by the diſtinction of ſexes in ſuch entails ; for both 
of them may either be in TAIL-MALIT or Tait. 
FEMALE. As if lands be given to a man, and his heirs 
male of his body begotten, this is an eſtate in T ail-male- 
general; but if to a man and the heirs female of his body 
on his preſent wife begotten, this is an eſtate in Ta:/- 
female: ſpecial. And, in caſe of an entail-male, the heirs 
female thall never inherit, nor any derived from them ; 
nor e convter/ſo, the heirs male, in caſe of a gift in Tail- 
female. Litt. FF 21, 22. Thus, if the donee in Tail- 
male hath a davghter, who dies leaving a ſon, ſuch 
grandſon in this caſe cannot inherit the Eſtate- tail; for 
he cannot deduce his deſcent wholly by heirs male. 
Litt, F 24. And as the heir-male muſt convey his de- 

ſcent wholly by males, ſo muſt the heir-female wholly by 
females. And therefore if a man hath two Eſtates-tail, 
the one in Tail-male, and the other in Tail.female ; and 
he hath iſſue a daughter, which daughter hath iſſue a 
ſon; this grandſon can ſucceed to neither of the eſtates: 
For he cannot convey his deſcent wholly cither in the 
male or female line. 1 Inf. 25. 

There are other Eſtates. tail within the equity of the 
ſtatute ; as if lands are given to a man and his heirs, 
males or females, of his body begotten ; the iſſue male 
or female thall only inherit according to the limitation. 
By virtue of the ſtatute, here the daughter may be heir 
by deſcent, though there be a ſon. But in the cafe of a 
purchaſe, Lord Coke fays, there cannot be an heir-female 
where there is a ſon who is right heir at law. 1 x}. 
24, 164. But this doctrine is now diſputed, if not over- 
ruled. See title Heir II. ad fin. And where there is no 
heir to take according to the gift, as when iſſue fails, 
the land ſhall revert to the donor, or deſcend to him that 
is to have it after the Eſtate- tail is ſpent. 1 1. 25. 

As the word Heirs is neceſſary to create a fee, ſo in 
farther limitation of the ſtrictneſs of the feodal donation, 


— 
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TAIL; ox FEE-TAIL, II. 


the word Body, or ſome other words of procreation, are 
neceſſary to make it a Fee-tail, and aſcertain to what 
heirs in particular the fee is limited. If, therefore, either 
the words of inheritance or words of procreation be 
omitted, albeit the others are inlerted in the grant, this 
will not make an Eſtate-tail. As, if the grant be to a 


man and his iſſue of his body, to a man and his ſeed, 


to a man and his children, or offspring ; all theſe are 
only eſtates for life, there wanting the words of inherit- 
ance, his heirs. 1 Inft. 20. So, on the other hand, a gift 
to a man, and his heirs male, or female, is an eftate in 
Fee-fimple, and not in Fee- tail; for there are no words 
to aſcertain the body out of which they ſhall iſſue, 
Litt. $31: 1 nfl. 27. Indeed, in laſt wills ard teſta- 


ments, wherein greater indulgence is allowed, an Eſtate- 


tail may be created by a deviſe to a man and his ſeed, 


or to a man and his heirs male; or by any words which 
ſhew an intention to reſtrain the inheritance to the de- 
ſcendants of the deviſee. 1 nfl. 9. 27. See title ill. 

Further, as to the effect of particular words in creat- 
ing Eſtates- tail. 

If lands are given to the huſband and wife, and to the 
heirs of their 
ſpecial Tail; by reaſon of the word Heirs, for the in- 
herirance is not limited to one more than the other: 
Where lands and tenements are given to a man and his 
wife, and to the heirs of the body of the man, the huſ- 


band hath an eſtate in general Tail, and the wife an 


eſtate for life; as the word Heirs relates generally to 
the body of the huſband : And if the eſtate is made to 
the huſband and wife, and to the heirs of the body of 
the wife by the huſband begotten ; there the wife hath 


an eſtate in ſpecial Tail, and the huſband for term of 


life only; becauſe the word Heirs hath relation to the 
body of the wife, to be begotten by that particular huſ- 
band: If an eſtate be limited to a man's heirs which 
he ſhall beget on his wife, it creates a ſpecial Tail in the 
huſband ; but the wife will be entitled to nothing, Oc. 
Litt. F 26, 28: Co. Litt. 22, 26. 

Lands given to a man and woman unmarried, and to 
the heirs of their bodies, will be an eltate in ſpecial 
Tail; for they may marry. 1 1. 25: 10 Rep. 50. And 
though lands are given to a married man and another 
man's wife, and the heirs of their two bodies, it may be 
2 good Eftate-tail, for the poſſibility of their intermarry- 
ing. 15 Hen. 7, 

A general Tail, and a ſpecial Tail, may not be created 
at one and the ſame time ; if they are, the general, which 
is greater, will fruſtrate the ſpecial. 1 4% 28, 

It is the word Body, or other words amounting to it, 
make the entail: And a gift to the heirs male, or heirs 


female, without any thing further, is a fee ſimple eſtate, 


becauſe it is not limited of what body: And hence a Cor- 


| Poration cannot be ſeiſed in Tail. 1 7. 13, 20, 27. 


In a deviſe or laſt will, an Eſtate-tail may be created 
without the word Body; alſo. begotten ſhall be ſupplied 
and neceſſarily intended. Ney*s Max. 101 : 1 If. 26. If 
one gives lands to a man and his iſſue, or children of his 
body, without the words, his heirs,” to convey the in- 
heritance, he has but an eſtate for life : Though ſuch 
words may be good enough to convey the inheritance in 
a will; as Eſtates-tail by Toviſe are always more favoured 
in Law, than Eſtates- tail created by deeds, 1. fl. 20. 


| 


dies, both of them have an eftate in 


| 


The word Heirs is neceſſary to create an Eftate-tail 
and inheritance by de:d; and where an uſe was limited 
to A. B. and to his heirs male, lawfully to be begotten; 
theſe laſt words imply that it muſt be heirs male of his 
body, becauſe no other heir male can inherit by virtue 
of his grant, but ſuch who are lawfully begotten by the 
grantor. 7 Rep. 41. If a man makes a feoffment to the 
uſe of himſelf ſor life, remainder to the heirs male of 
his body, this is an Eſtate-tail executed in him; and ſo 
it is if he covenanted to ſtand ſeiſed in the ſame man- 
ner. 1 Meg. 159. | 

By a marriage ſettlement and fine levied, &c. to the 
uſe of the huſband and wife, for their joint lives; re- 
mainder to the heirs of the body of the wife by the 
huſband to be begotten, remainder (the wife ſurviving 
the huſband) to her for life, remainder to the right heirs 
of the huſband : This was held to be an Eftate-tail, exe- 


cuted in the wife. Raym. 127: 3 Salt. 338. Land is 


conveyed to the uſe of a man and his wife for their 
lives, and after to their next iſſue male in Tail, then to 
the uſe of the huſband and wife, and of the heirs of their 
bodies begotten, they baving no male iſſue; by this 
conyeyance, huſband and wife are tenants in ſpecial Tail 
executed, and when they have iſſue male, they will be 
tenants for life, remainder to their fon in Tail, the re- 
mainder to them in ſpecial Tail. 1 nf. 28. 


Where a perſon having an eſtate in ſee, conveys it by 
leaſe and releaſe to the uſe of himſelf for life, with re- 
mainder to truſtees for their lives, and remainder to the 
heirs of his body; he hath an Eſtate-tail in him ; but 
he is only tenant for life in poſſeſſion : It would be other- 
wiſe if there had been no intermediate eſtate in the truſ- 
tees for their kves. 2 Ld. Raym. 855.—A man ſeiſed of 
land in fee, makes a gift of it in Tail, or leaſe for life, 
remainder to the right heirs male of the body of the 
donor; this remainder, it is ſaid, will be a fee-ſimple, 
and not an Eſtate- tail. Dyer 156, See title Remainder, If 
the gift or grant of the land be to F. S. and his heirs, to 
hold to him and the heirs of his body, Sc. here he will 
have an eitate in Tail, and a fee-ſimple upon it. Lit. 
ch. 2: 1 Int. 21. Lands are given totwo brothers, &c. 
and to the heirs of their bodies begotten ; during their 
lives they ſhall have joint ellates, fo that the ſurvivor 
will have all for his life ; and, after their deaths, their 


| heirs have eſtates in general Tail, by moieties in common 


one with another. 1 1%. 25: 1 Rep. 140. 


When a remainder is limited to two, and the heirs 
male of their bodies, they. have not joint but ſeveral 
Eſtates-tail : And between baron and feme, it is ſaid, ſe- 
veral moieties may be of an Eitate-tail, as well as of a 
fee-ſimple. Cro. Eliz. 220: Moor 228: 2 Lil. Abr. 551, 
A feoffment was made to the ute of the feoffor for life, 
remainder to . R. his ſon and his heirs ; and for want 
of iſſue of him, remainder to the right heirs of the feof. 
for; adjudged, V. R. hath only an eftate in Tail; for 
though the firſt words of the ſentence, wiz. to his fon 
and his heirs, make a fee - ſimple, the ſubſequent words in 
the ſame ſentence, 7. e. and for want of iſſue of him, 
make an Eſtate-tail, by qualifying and abridging the 
ſame, 5 Mod. 266: 3 Salk. 337. See Hetl. 57 : Dyer 
3343 and this Dict. title Remainder. 

If a perſon gives land to A. for life, and after his death 


without iſſue, then to another perſon ; though here is an 
expreſs 


TAIL; o FEE- TAIL, II. III. 


| expreſs eſtate for life given to 4. the ſubſequent - 
words make an Eſtate-tail. But where lands are de- 


viſed to 4. during life, the remainder to truſtees, re- 


mainder to his firſt ſon, c. and if 4. dies without iſſue, 


then, c.; the limitation upon the deviſee's death, it is 
ſaid, will not give an eſtate in Tail to A. but it ſhall be 
here intended, that if he died without having a ſon, 
1 P. Wms. 605. A father, having two ſons, deviſed his 
lands to his youngeſt ſon, and if he died without heirs, 
then to his eldeſt ſon and his heirs ; the youngeſt ſon had 
an Eſtate-tail, becauſe the deviſe to him, and if he died 
without heirs, is the ſame as if the teſtator had deviſed 


it in theſe words, diz. If he die without heirs of his 


body; for otherwiſe the remainder limited to the eldeſt 
ſon had been void, as the youngeſt ſon cannot die with- 


out heirs, ſo long as the eldeſt is living. 1 Rel. Abr. 836. 
See titles Remainaer; Executory Dewy/e. 


In ejectment the caſe was, the father, having three 
ſons, deviſed his lands to his ſecond fon, and his heirs 
for ever; and for want of ſuch heirs, then to the right 


\ heirs of the father; then the father died, and his ſecond 


ſon entered, and died without iſſue, living the eldeſt ſon ; 
It was reſolved, that the ſecond ſon had but an Eſtate- 
tail, and that the deviſe over by theſe words, “ and for 
want of ſuch heirs,” is void in point of limitation, for 
the teſtator's intent was that the lands ſhould deicend 
from himſelf, and not from his ſecond fon; and the 
words ** want of ſuch heirs”? could import no other than 
want of iſſue, Sc. ſo that the eldeſt ſon takes by deſcent 


in this cale, and not by the will. 1 Sa/t. 233. See title 


Executory Devije. 

A perſon deviſed land to his wife for life, remainder 
to his ſon, and his heirs for ever; and if he died with- 
out heirs, the ſame to remain to his two daughters : 
In this caſe it was held in Equity, that the rule is, where 
a remainder over is to one, who may be the deviſee's 
heir at Law, ſuch limitation will be good, and the firft 
conſtrued an Eftate-tail ; for the generality of the word 
Heirs ſhall be reſtrained to heirs of the body, ſince the 


teſtator could not but know that the deviſee would not 
die without an heir, while the remainder-man, or any of 


| 


— ̃ — 


his iſſue, continued: But where the ſecond limitation is 


to a ſtranger, it is merely void, and the fult is a fee- | 6 Rep. 40. For though the Courts had, fo long before 


ſimple. Talbot's Chan. Ca. 2. See title Remainder. 


indeed grown out of ule, yet ſtill capable of ſubſiſting 


in Law; which are eſtates in libero maritagio, or Frank- | 


marriage. Theſe are defined to be, where tenements 
are given by one man to another, together witn a wife, 


III. Tye [ncipenTs to a Tenancy in Tail, unde; 
the /at. Weſt. 2, are chiefly theſe. 1. That a tenant in 
Tail may commit waſte on the Eſtate- tail, by felling 
timber, pulling down houſes, or the like, without bein 
impeached or called to account for the ſame. 2, Tha; 
the wife of the tenant in Tail ſhall have her dower, gr 
thirds, of the Eſtate-tail. 3. That the huſband of x 
female tenant in Tail may be tenant by the curteſy of 


the Eſtate-tail. 4. That an Eſtate-tail may be barred, 


or deſtroyed by a Fine, by a Common Recovery, or by 
lineal warranty deſcending with aſſets to the heir. 
1 Inſt. 224: 10 Rep. 38. 

The eſtabliſhment of this Family Law (as the ſtatute 
de donis is properly ſtyled by Pigott) has occahioned, 
from time to time, infinite difficulties and diſputes, 
Children grew diſobedient when they knew they could 
not be ſet aſide: Farmers were ouſted of their leaſe; 
made by tenants in Tail; for, if ſuch leaſes had been 
valid, then, under colour of long leaſes, the iſſue might 
have been virtually diſinherited: Creditors were de- 
frauded of their debts; for, if tenant in Tail could 
have charged his eſtate with their payment, he might. 
alſo have defeated his iſſue, by mortgaging it for as 
much as it was worth : Innumerable latent entails were 
produced to deprive purchaſers of the lands they had 
fairly bought ; of ſuits in conſequence of which our an- 
cient books are full: And trealons were encouraged ; 23 


Eſtates tail were not liable to forfeicure, longer than for 


the tenant's life. So that they were juſtly branded, as 
the ſource of new contentions, and miſchiefs unknown to 
the Common Law ; and almoſt univerſally conſidered as 
the common prievance of the realm. Co. Litt. 19: 
Moor 156: 10 Rep. 38. But as the Nobility were al- 
ways fond of this ſtatute, becauſe it preſerved their 
family eltates from forfeiture, there was little hope of 
procuring a repeal by the Legiſlature ; and therefore, by 
tie connivance of an active and politic Prince, a method 
was deviſed to evade it. 2 Comm. c. 7. 
About two hundred years intervened between the 
making of the ſtatute de dons, and the application of 
common recoveries to this intent, in the twelfth year of 
Edward IV.; which were then openly declared by the 
Judges to be a ſoſficient bar of an Eſtate- tail. 1 Rep. 13t: 


| as the reign of Edward III., very frequently hinted their 
There is alſo another ſpecies of cntailed eſtates, now 


opiaton that a bar might be effected upon theſe priu— 
ciples, yet it never was carried into execution; till Ta- 


«ward IV. obſerving (in the diſputes between the Floules 


of Jord and Lancaſter) how little effect attainders for 


who is the daughter or couſin of the donor, to hold in 


frankmarriage. Litt. $17. Now by ſuch gift, though 
nothing but the word Frankmarriage is expreſſ2d, the 
donees ſhall have the tenements to them, and the heirs 
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of their two bodies begotten; that ie, they are tenants | 
an effectual deſtruction thereof. Tear-Beuok, 12 Eto, 4. 


in ſpecial Tail. For this one word, Frarkmarriage, 
does ex vi termini not only create an 1nheritance, like 
the word Franka'moigr,, but likewiſe limits that inherit— 


ance; ſupplying not only words of deſcert, but of 


procreation alſo. Such donees in frarkmarriage are 
liable to no ſervice but fealty; for a rent reſerved 
thereon is void, until the fourth degree of conſanguinity 
be paſt between the iſſues of the donor and donee, 
Litt. &F 19, 20. See title Frank-marriage, 
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1 
' 


| 
| 


treaſon had on families, whoſe eſtates were protected by 
the ſanQuary of entails, gave his countenance to this 
proczeding, and ſuffered Ta/tarum's cale to be brought 
before the Court; wherein,” in conſequence of the prin- 
ciples then laid down, it was in effect determined, tant 
a Common Recovery ſuffered by terant in Tail ihou!d be 


14, 19: Fitz. Abr. tit. Faux Recov. : 20 Bro. Abr.; 
Ibid. 30; tit. Recov. in Value, 19; tit. Tale, 36. Sce 
further, this Dictionary, titles R-covery ; Fine of Lands. 

This expedient having greatly abridged Eiftates-tail, 


with regard to their duration, others were ſoon invented 


to ſtrip them of other privileges. The next that was 
attacked was their freedom from forfeitures for trea- 
ſon. For, notwitiltanging the large advances made by 

Recoverics, 
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TAIL 


Recoveries, in the compaſs of about threeſcore years, 


towards unfettering. theſe inheritances, and thereby 


ſubjecting the lands to forfeiture, the rapacious Prince 
then reigning, finding them frequently re-ſettled in a 
ſimilar manner to ſuit the convenience of families, had 
addreſs enough to procure a ſtatute, (Vat. 26.8, c.13,) 
whereby all eſtates of inheritance (under which general 


words Efſtates-tuil were covertly included) are declared 


to be forfeited to the King upon any conviction of High 
Treaſon. 2 Comm. c. 7, 

The next attack which they ſuffered in order of time, 
was by Hat. 32 Hen. 8. c. 28, whereby certain leaſes 
made by Tenants in Tail, which do not tend to the pre- 
judice of the iſſue, were allowed to be good in Law, and 
to lend the iſſue in Tail. See title Leaſe II. But they 
received a more violent blow, in the ſame ſeflion of 
Parliament, by the confiruction put upon the ſtatute of 
Fines, (4 H. 7. c. 24,) by „at. 32 Hen. 8. c. 36; which 
' declares a fine duly levied by Tenant in Tail to be a 
complete bar to him and his heirs, and all other perſons 
claiming under ſuch entail. This was evidently agree- 
able to the intention of Henry VII. whoſe policy it was 
(before Common Recoveries had obtained their full 
{trength and authority) to lay the road as open as poſ- 
ſible to the alienation of landed property, in order to 
weaken the overgrown power of his Nobles. But as 
they, from the oppoſite reaſons, were not eaſily brought 
to conſent to ſuch a proviſion, it was therefore couched, 
in his act, under covert ard obſcure expreflions. And 
the Judges, though willing to conſtrue that ſtatute as 
favourably as pollible for the defeating of entailed 
eltates, yet heſitated at giving Fines ſo extenſive a power 
by mere implication, when the ſtatute De Denis had 
expreisly declared, that they ſhould xc: be a bar to 
Eſtates-tail. But the ſtatute of Henry 8, when the doc- 
trine of alienation was better received, and the will of 
the Prince more implicitly obeyed than before, avowed 
and eſtabliſhed that intention, Yet, in order to preſerve 
the property of the Crown from any danger of infringe- 
ment, all Eſtates-tail created by the Crown, and of which 
the Crown has the reverſion, are excepted out of this 
ſtatute, And the ſame was done with regard to Com- 
mon Recoveries, by /?at. 34 & 35 Hen. 8. c. 20, which 
enacts, that no feipned Recovery had againſt Tenants in 
Tail, where the cttate was created by the Crown, and 
the remainder or reverſion continues Hill in the Crows, 
ſnall be of any force and effect. Which is allowing, in- 
directly and collaterally, their ſull force and eſfect with 
relpect to ordinary Eitates-tail, where the royal prero- 
gative is not concerned. 1 1½. 3725; 2 Comm. c. 7. 

Laflly, by „at. 33 Il. 8. c. 29. F 75, all Eflates-tail 
are rendered liable to be charged for payment of debts 


due to the King by record or ſpecial contract; as fince, 


by the Bankrupt Laws, they are alſo ſubjeRed to be 
ſold for the debts contratied by a bankrupt. See fat. 
21 Fac. 1. c. 19; and this Dick. title Bantrupt. And, 
by the conſtrudtioa put on the fat. 43 Elix. c. 4, an 
appointment by Tenant in Fail of the lands entailed, 
to a charitable uſe, is good; without Fine or Recovery. 
See title Charitable Uſes 

Eftates-tail, being thus by degrees unfettered, are 
now reduced again to almoſt the tame ſtate, even before 
ue born, as conditional fees were in at Common Law 
aſter the condition was performed, by the birth of fue, 

Vol. II. 
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AFTER POSSIBILITY, Oc. 


For, firſt, the Tenant in Tail is now enabled to alien 
his lands and tenements by Fine, by Recovery, or by cer- 
tain other means; and thereby to defeat the intereſt as 
well of his own iſſue, thovgh unborn, as alſo of the re- 
verſioner, except in the caſe of the Crown : Secondly, 
he is now liable to forfeit them for High Treaſon: And, 
laſtly, he may charge them with reaſonable leaſes, and 
alſo with ſuch of his debts as are due to the Crown cn 
ſpecialties, or have been contracted with his Fellow- 
ſubjects in a courſe of extenſive commerce. 2 Comm. c. 7. 

An Eſtate-tail cannot merge by the acceſſion of the 
fee-ſimple to it: But it has been adjudged, that two 
fees immediately expectant upon one another, (as where 
a man is Tenant in Tail, and remainder in fee to the Fe- 
nant in Tail,) cannot ſubfit in the ſame perſon; and 
the ſtatute De Donis having made Eftates-tail a kind of 
particular eſtates, they muit, like all other ſuch eſtates, 
be ſubje& to merger and extinguiſhment, when united 
with the abſolute fee. 8 Rep. 74: 1 Salk. 318. If there 
be Tenant in Tail, remainder in Tail, and Tenant in 
Tail enfeoffs the reverſioner in fee, it is a diſcontinu— 
ance: And Tenants in Tail can make no greater eſtate 
than for their own lives, unleſs it be by leaſe, Sc. 
according to the fat. 32 H. 8. c. 28: 1 Rep. 140. 

If Tenant in Tail bargain and fell lands to another 
and his heirs, or make a leaſe and releaſe to the uſe of 
himſelf for life, with remainder over to another, &c, 
theſe eſtates may be avoided by entry of the iſſue in 
Tail. 7 od. 23, 28. Eſtates-tail are uſually created 
upon ſettlements: Though an agreement to entail is no 
entail; for no agreement ſhall bind the uive in Tail, 
where there is a firit entail, without a Fine, Ch. Rep. 236. 


Tair, arTrER PosSSIBILITY OF ISSUE EXTINCT, 
Is where lands and tenements are given to a man and 
his wife in Special Tail, and either of them dies without 
iſſue had between them, the ſarvivor hath an eſtate in 
Tail after poſſibility of iſſue, Sc. Allo if they have 
iffue, and the iſſue dies without iſſue, whereby there is 
none left who may inherit by force of the entail, the 
ſurvivor of the donces hath an Eſtate- tail after poſſibility. 
Litt. & 32. The eſtate of this tenant mult be created by 
the act of God, dr, by the death of either party with- 
out iſſue; none can have this eſtate hut one of the do- 
nees, or a done in Special Tail; for a donee in General 
Tail may by poſſibility have iſſue. Lit. C 32: 1 Inf. 28: 
11 Rep. 80, And if one gives lands to a man and his 
wife, and the heirs of their two bodies in Special Tail, 
and they live till each of them are 100 years old, and 
have no iſſue, yet doth the Law fee no impoſſibility of 
haviag children, and they contiaue Tenants in Tail : 
But if the wife die without iſſue, there the Law feeth 
an apparent impoſlibility. 1 I/. 28. See this Dict. utle 
Tenures III. 7. . 

Tnis elt:te is conſidered, by Blackfone, as an eſtate for 
life of the legal kind, contradiſtinguiſhed from ſuch as 
are conventional. See this Dict. title Life-Efares. Black- 


tore allo ſhews the propri-ty of the long feriphra/ts 


which the Law makes uſe of, as abſolutely neceſſary to 
give an adequate idea of the nature ef this cate, 

2 Comm, c. 8. p. 124. | 
Tais eftate is, by the learned Commentator, ſaid to be 
of an amphibious nature, partaking partly of an Eftate- 
tail, and partly of an Eſtate for Liſe. The Tenant is in 
truth only Tenant for Lite, ang of the privileges 
4. 4 of 
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money among the Greeks, 


TAIL, e. 


of a Tenant in Tail; or he is Tenant in Tail, with 
many of the reſtrictions of a Tenant for Life; as to forfeit 
his eſtate if he aliens it in fee-ſimple ; whereas ſuch 
alienation by Tenant in Tail, though voidable by the 
iſſue, is no forfeiture of the eſtate to the reverſioner, 
who is not concerned in intereſt till all poſſibility of iſſue 
be extinct. But, in general, the Law looks upon this 
eftate as equivalent to an eſtate for life only; and, as 
ſuch, will permit this tenant to exchange his eſtate with 
a tenant for life; which exchange can only be made of 
eſtates that are equal in their nature, See title £xchange 
of Lands. And although, like Tenant in Tail, he 1s 
not puniſhable for waſte if he cut down trees, yet they 
are not his property, but will belong to the firſt perſon 
living at the time when they are cut, who has an 
eſtate of inheritance. See title Vaſte. 2 Comm. c. 8. & n. 
See alſo 1 It. 27, 28, and the notes there; and 
2 P. Wis. 240. 

TAINT'; See Attaint. : 

TAKING, felonious or unlawful ; See titles Felony ; 
Fraud; Larceny. 

TALE ; See Count; Declaration; Pleading. 

TALENT, A weight of 62 pounds; allo a ſum of 
about 100 J. value. 
Nerch. Di#. | 7 

TALES, Lat.] A ſupply in cafe of a jury not ap- 
pearing, or challenged as not indifferent, &c. of one or 
more ſuch perſons preſent in Court as are equal in repu- 
tation to thoſe that were impanelled, in order to make 


up a full jury. See title Jury. 


TaLEs, The name of the book in the King's Bench 
Office, of /#c> perſons as are admitted of the Tales. 
4 1nft. 93. 

TALLAGE, Tallagium, from the Fr. Taille.] Is 


' metaphorically uſed for a part or a ſhare of a man's ſub- 


ſtance, carved out of the whole, paid by way of tribute, 
toll, or tax. Stat. de Tallagio nen concedendo temp. Edæu. I: 
Stow's Ann. 445. And, according to Sir Edv. Cole, 
Tallage is a general word for all taxes. See title Taxes. 
2 Inſt. 532. 

TALLAGERS, Tax or toll gatherers mentioned by 
Chaucer. 


TALLAGIUM FACERE, To give up accounts 


in the eee >a where the method of accounting was 


by Talleys. Mem. in Scacc. Mich. 6 Eaiv. 1. 
TALLEY, Tallea; Fr. Taille; Ital. Tagliare, i. e. 


Scindere.} A ſtick cut in two parts, on each whereof is. 


marked, with notches or otherwiſe, what is due between 
debtor and creditor ; as now uſed by brewers, Sc. 


And this was the ancient way of keeping all accounts, 


one part being kept by the creditor, the other by the 
debtor, &c. Hence the Tallier of the Exchequer, 
whom we now call the Teller, There were two kinds of 
Tallies formerly uſed in the Exchequer ; the one termed 
Tallies of Debt, which were in the nature of an acquit- 
tance for debts paid to the King, on the payment whereof 
theſe Tallies were delivered to the debtors, who, carry- 
ing them to the Clerk of the Pipe-office, had there an 
acquittance in parchment for their full diſcharge. Stat. 
I N. 2. c. 5. The other, Tallies of Reward or Allow- 
ance, being made to Sheriffs of counties, as a recom- 
pence for ſuch matters as they had performed to their 
charge, or ſuch money as was caſt vpon them in their 
accounts of courſe, but not leviable, Oc. Stats. 27 Hl. 8. 


TASS 


c. 11: 33& 34 H. 8: 269 3 Ed. 6. c. 4. Theſe Tal. 
lies are now aboliſhed by far. 23 Geo. 3. c. 82; which 
ſee under title Excheguer. | 

TALLOW is ſubject to certain duties and regula. 
tions on importation and exportation, by various ſtatutes, 
See title Navigation As. 


TALLYMAN, A perſon that ſells or lets goods, 


clothes, Sc. to be paid by ſo much a week. Merch. Dig. 
TALWOOD, Talliatura.] Fire- wood cleft and cut 
into billets of a certain length; otherwiſe written Talg. 
wood, and Talſhide, in the ancient fats. 34 & 35 H.8, 
c. 3: 7 Ed. 6. c. 7: 43 Elix c. 14 
TAM QUAM; See titles AcTi0ns, Popular; Ir. 


formation. 


TANGIER, An ancient city of Barbary, formerly 
pos of the dominions of the Crown of England, as Gi. 
ral:ar is at preſent ; mentioned in the far. 15 Car. 2, 


c. 7. Tangier deemed not to be a Plantation, far. 22 - 


23 Car. 2. c. 26, WY 

TANISTRY Seems to be derived from Thani: ; 
and is a law or cuſtom in ſome parts of Ireland; on 
which ſee Daw. Rep. 28: Antig. Hibern. p. 38: 1 Int; 
and this Dict. title Gawve/ting, ad fin. 

TANNARE, To dreſs or tan leather. Plac. Parl, 
18 Eqw. 1. 

TANNERS. No perſon ſhall tan leather unleſs he 
bath been an apprentice for ſeven years with a Tanner, 
or he be the ſon of a Tanner, &c. on pain of forfeiting 


the leather tanned, or the value. Stat. 1 Fac. 1. c. 22. 


Tanners over-liming hides, or ufing in tanning any thing 
but oak-bark, aſh- bark, culver-dung, c. incur a for- 
feiture of the leather ; and haſtening the tanniog of the 
leather by unkind heats, &c. are liable to a penalty of 
101, and to ſtand in the pillory, Hides for ſole- leather 
are to lie in the wooze twelve months, and upper-leather 
nine months, or ſhall be forfeited, &c. Star. ibid. 
Tanners ſhall not ſhave their hides, 13 S 14 Car. 2. c. 7. 

By ſtat. ꝙ Ann. c. 11, it is ordained that collar makers, 
glovers, bridle-cutters, and others who dreſs ſkins in 
allum, Oc. and cut the ſame into wares, ſhall be ac- 
counted Tawers, and ſubject to the penalties for frauds 


and concealments relating to the duty on Leather, See 


that title. 7 

TAR; See Pitch; Stores. 

TARE AN D TRET. The firſt is an allowance in 
merchandiſe, made the buyer for the weight of the box, 
bag, or caſk, wherein goods are packed; and the laſt 
is a conſideration in the weight, for waſte in emptying 


and re-ſelling the goods, by duſt, dirt, breaking, Tc. 


Book Rates. 

TARGET, From Lat. Targus.] A ſhield, originally 
made of leather, wrought out of the back of an ox. 
Blount. 

TARGIA, Tarida.} Was a ſhip of burden, ſince 
called a Tartan, and Tarita. Anighton, anno 1385. 

TARIFF. Cuſtom, duties, toll, or tribute, payable 
upon merchandiſe exported and imported, are fo called, 
See title Cu/toms on Merchandiſe. 


'TARTARON, A fort of fine cloth or filk. Star, 


Antig. 4 Hen. 8. c. 6. 

TAS, Fr.] A Cock, heap, ſtack, or rick of hay or 
corn. Law Fr. Did. 

TASSALE, for Ca/u/a, A prieſt's garment cover- 


TASSUM, 
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TAS 


TASSUM, A mow of corn or hay, {rom the Fr. 
Taffer, to pile up. 7er, to mow, or heap up; ad 19//un: 
furcare, to pitch to the mow, Rot. Hill, 25 Edao. 3. 

TATH. In the counties of Norfolk and Sxffo/#, the 
Lords of Manors claimed the privilege of having their 
tenants? flocks or ſheep brought at night upon their 
own demeſne lands, there to be folded for the improve- 
ment of the ground ; which liberty was called by the 
name of Tath. Sper. | oY . 

TAVERN; See titles I,; Drunkemne/5. 

TAU, By Seldon in his rotes upon Zadmerus, ſignifies 
a croſs. Mon. Angl. iii. 121. 

TAURI LIBERL LIBERTAS, In ancient charters, 
is uſed for a common bull; ſo called, becauſe he is free 
and common to all the tenants within ſuch a manor or 
liberty, Oe. 

TAWERS; See Tanners. 


TARXE S. 


Tax, Taxa, from the Gr. T-£i;, i. e. Ordo, Tributum.] 
A tribute or impoſition laid upon the Subject, which be- 
ing certainly and orderly rated, was wont to be yearly 
paid into the King's Exchequer. It differs from what 
is commonly called a Subſidy, in this, That it is always 
certain as it is ſet down in the Exchequer-book, and 
levied in general of every town, and not particularly of 
every man, Sc. See Raftall's Abridgment, titles Taxes ; 
Tenths ; Fifteenths ; Subfidies, &c. and 4 1n}t. 26, 33. 

A Tax may now be defined to be a certain aid, ſub- 
ſidy, or ſupply, granted by the Commons of Creat 
Britain in Parliament aſſembled ; conſtituting the King's 
Extraordinary Revenue, and paid yearly towards the ex- 
pences of Government. 1 Comm. c. 8: See Highmore on 
Exciſe, Introd. & 2. 

It is ſaid, that in ancient times, Taxes were impoſed 
by the King at his picaſure; but King Ev. I. bound 
himſelf and his ſucceſſors, in the 25th year of his reign, 
that from that time forward no Tax ſhould be laid upon 
the Subject, without the aſſent of the Lords and Com- 
mons in Parliament. Star. 25 Ed. 1. c. 5, 6: See title 
Liberty. But although Taxes, which are for the defence 
of the Realm, cannot be impoſed but by Act of Parlia- 
ment; yet the Crown has a right to aſk them upon any 
emergency, and therefore it is held they have a virtual 
exiſtence always, though no actual one. Did. 

The Revenue, which muſt defray not only the expence 
of defending a Society, and of ſupporting the dignity of 
its Chief Magiſtrate, but alſo all the other neceſſary ex- 
pences of Government, for which the Conſtitution of the 
State has not provided any particular Revenue, may be 
drawn either, firſt, from ſome fund which peculiarly be- 
longs to the Sovereign or Commonwealth, and which is 
independent of the Revenue of the People ; or, ſecondly, 
from the Revenue of the People. Smith's Wealth of 
Nations, iii. 241. 

The reſources, ariſing from public ſtock and public 
lands, being inſufficient for theſe purpoſes, in any great 
and civiliſed State, it remains that this expence muſt, 
the greater part of it, be defrayed by Taxes, of one kind 
or another: The People contributing a part of their own 
private Revenue in order to make up a public Revenue. 


TAXES 


The expence of Government to the individuals of 4 
great nation, is Jike the expence of management to the 
Joint-tenauts of a great eſtate, who are all obliged to 
contribute in proportion to their reſpective interefls. For 
it is certain, that there can be no State whatſoever, ſub- 
ject to the government of many, or of one, without 
Taxes: For, though we ſhould ſuppoſe it content with 
the power it poſſeſſes, and without endeavouring to ac- 
quire more, it is impoſſible but that, from time to time, 
it muſt have outrages to revenge; diſcontents to repreſs : 
And the innumerable neceſſities, arifing within itſelf, 
mult indiſpenſably incur regular expences, ſometimes 
greater, ſometimes leſs. See Highmore on Exciſe, 
Introd. & 1. 

The nature of the King's ordinary Revenue, às alſo ſome - 
thing reſpecting the origin and application of that which 
Black/tone terms his extraordinary Revenue, particularly 
as relates to the Civil Lift, has been laid before the 
Reader under title King, V. 4. Some further particulars, 
as to the latter, apply to the ſubject now under con- 
fideration. 

The Taxes which are raiſed upon the Subject, are 
either anzual or perpetual, — The uſual annual Taxes are 
thoſe on Land and Malt: The perpetual Taxes conſiſt of 
the Cy//oms, paid immediately by the merchant, The 
Exci/e duties, paid ſometimes upon the conſumption, and 
frequently upon the retail ſale, which is the laſt ſtage be- 
fore the conſumption—the duties on Sa/r—on the Poftage 
of Letters —on Stamps —Houſes and Windows = Licenſes to 
Hackney Coaches and Chairs, in London and the parts adja- 
cent—to Hawters and Ped/ars—duties on Offices and Pen- 

frons—on Servants —Horſes—Ceaches=Degs, and a great 

variety of other articles : Many of theſe Taxes ſeem to be 
termed perpetual, as being granted for no limited time : 
But they are, from time to time, altered and enlarged; 
and ſome, formerly impoſed, have been repealed. Many 
of the late impoſed Taxes are under the control of the 
Commiſſioners of Exciſe and Stamps; the Law relating 
to which branches of the Revenue, as well as that con- 
cerning the Cuſtomt, might well form ſeparate Volumes 
not very eaſy to be compiled, or well underſtood. 

Some of theſe Taxes are termed M Taxes un- 
der which denomination the Land-Tax is generally in- 
cluded; that being raiſed by an aſſeſſment: But in 
ſtrictneſs, Aſſeſſed Taxes are thoſe which are under the 
management of the Commiſſioners for the affairs of 
Taxes ; and theſe at preſent are the duties on Houſes and 
Windows ; Waggons, Carts, Coaches and other carriages; 
Servants, Horſes, and Dogs. 

The ſeveral amounts of all theſe Taxes, and tke AQ: 
of Parliament by which they are impoſed, it would be 
next to uſeleſs to ſtate in a work of this nature; ſince 
they are continually varying with almoſt every Seſſion 
of Parliament: A fa& exemplificd very fully in the 
courſe of — this Work, and by which the patiice- 
lars ſtated, as to ſome of thoſe Taxes, under former titles, 
a: e now become erroneous. The general principle of 
theſe Taxes may be ſeen, however, by the references to 
the ſeveral titles Cam-; Excife, &c. &c. And forme 
few further particulars, of a national or hiſtorical nature, 
ſha!l alſo be ſtated under the preſent Head. 

The Revenue, ariſing from theſe Taxes, ard which 
has been rapidly increaſing for a ſeries of years, may be 
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TAXES. 


Rated at preſent, in round numbers, at Tabenty Millions 
fterling 3 after all charges of collection and manage- 
ment paid. The average expence of collecting the 
whole Revenue, is computed by Sir . Sinclair, at 74 per 
cent. and of that of the Exciſe, at 5+ per cent; which is 
leſs than any other branch of the Revenue. Of this 
Revenue, the Land and Malt Tax produce from 
2, 00, ooo l. to 3,000,000/. — The whole Revenue is firſt 
depoſited in the Exchequer, and is thence iſſued out to 
the reſpective Officers for payment: The chief purpoſe 
to which it is applied, being the payment of the Intereſt 
of the National Debt; and the fund for decreaſing that 
Debt; beſides the Civil Liſt of tne Crown; and other 
National charges, annvally accounted for to Parliament, 
at what is commonly called the opening of the Budget: 
That is the ſtatement of the National Revenue and Ex- 
penditure, by the Chancellor of the Exchequer, who, at 
the ſame time, calls for a Supply, if neceſſary. 


When the Houſe of Commons have voted a Supply to his 


Majeity, and ſettled the guartum of that Supply, they 
viſually reſolve themſelves into a Committee of Ways and 
Means, to confider the ways of railing, and the means 


for paying the intereſt, of the Supply ſo voted. And in 


this Committee every Member (though it is looked upon 
as the peculiar province of the Chancellor of the Exche- 
quer) may propole ſuch ſcheme of Taxation as he thinks 
will be leaſt detrimental to the Public. The reſolutions 
of this Committee, when approved by a Vote of the 
Houſe, are in general eſteemed to be (as it were) final 
and concluſive. For though the Supply cannot be actu— 
ally raiſed upon the Subject, till directed by an Act of 
the whole Parliament; yet no monied man will ſeruple 
to advance to the Government, any quantity of ready 
caſh, on the credit of a bare Vote of the Houſe of Com- 


mons, though no Law be yet paſſed to eſtabliſh it. 
1 Comm. c. 8. p. 307, C. 


The reſpective produces of the Taxes before noticed, 
were originally ſeparate and diſtinet funds; being 
ſecurities for the ſums advanced on each ſeveral Tax, 
and for them only. But at laſt it became neceſſary, in 
order to avoid confuſion, as they multiplied yearly, to 
reduce the number of theſe ſeparate funds, by uniting 


and blending them together; ſuperadding the faith of 


Parliament for the general ſecurity of the whole. They 
were therefore reduced to three capital funds :—The 
Aggregate Fund, The General Fund, ſo called from ſuch 
union and addition; and The South Sea Fund, being the 
produce of the Taxes appropriated to pay the [Intereſt of 
ſuch part of the National Debt as was advanced by that 


Company and its Annaitants. All theſe are now united 


together in The Confolidated Fund, eſtabliſhed by Far. 27 


Geo 3. c. 13. $ 47, Sc. The ſeparate Funds, thus 


united, are become mutual ſecurities for each other, and 
the whole produce of them, thus aggregated and con- 
ſolidated, is liable to pay ſuch intereſt or annuities as were 
formerly charged upon each different fund : the faith 
of the Legiſlature being moreover engaged to ſupply 
any caſual deficiency ; ang though ſome of the Taxes 
may have, now and then, proved leſs productive than 
was expected, the ſum total has generally been more 
than ſufficient to anſwer the charges upon them: and 
the ſurplus, in conſequence, formed-the Sinking Fund, 


originally deſtined to fink and lower the National Debt: 


and now enlarged and ſecured, by the proviſions of far. 
| 7 


—LAND-TAX. 


26 Geo. 3. c. 31, and other ſtatutes. See this Dictionary, 
title National Debt. | 

The Conſolidated Fund, above mentioned, ſtands 
mortgaged by Parliament, to raiſe an annual ſum for the 
maintenance of the King's Houſehold and Civil Lis, 
For this purpoſe, in the late Reigns, the produce of cer. 
tain branches of the Exciſe and Cuſtoms, the Polt Office, 
the duties on Wine Licences, the Revenues of the re. 
maining Crown Lands, the Proßts arifing from Courts 
of Juſtice, (which articles include all che hereditary Reve. 
nues of the Crown, ) and allo a clear Annuity of 1 29,c00!, 
were ſettled on the King for life, for the ſuppert of lis 
Houſehold and the honour and Qignity of his Crown, 
And as the amount of theſe ſeveral branches was uncer. 
tain, (though in the laſt Reign they iometimes raiſed al- 
moſt one million,) if they did not arite annually to 
800,000/. the Parliament engaged to make up the de. 
ficiency. But King George III., naving, ſoon after his 
acceſſion, ſpontaneouſly tignified his conſent, that bis 
own hereditary Revenue might be ſo diſpoſed of as might 
beſt conduce to the utility and ſatisfaction of the Public, 


and graciouſly accepted of the limited ſum of 820,c00/, 


per ann. for the ſupport of his Civil Lift, the ſaid heredi— 
tary and other Revenues were carried into, and made a 
part of the Aggregate Fund, and afterwards of the Con- 
ſolitated Fund, which is charged with the payment of 
the whole Annu'ty to the Crown. 

This ſum being found inſufficient, application was, 
from time to time, made to Parliament to diſcharge 
debts contraQed on the Civil Liſt: And, at length, the 
annual amount was increaſed to goo,000/. by ar. 17 
Geo. 3. c.21. See further, this Dit, title King V. 4. 


To ſtate ſomething further, in addition to what has 
been ſaid under title Land tax, and other titles in this 
Work, on the ſubject of ſome of theſe Taxes, conſidered 
individually: a 

The LAND- T Ax, in its modern ſhape, has ſuperſeded 
all the ſormer methods of rating either property, or per- 
ſons in reſpect of their property; whether by zenths, or 


hfteenths, ſubfidies on land, hydages, ſcutages, or talliages: 


A ſhort explanation of which, however, (extracted from 
1 Comm c. 8,) will greatly aſſiſt the Student in under— 
ftandiog our ancient Laws and Hiſtory, 


Tenths, and Fifteenths were temporary aids iſſuing out of 
perſonal property, and granted to the King by Parliament. 
2 Inſt . 77 4 Int. 34. They were formerly the real tenth 
or fifteenth part of all the moveables belonging to the 
dubject; when ſuch moveables, or perſonal eſtates, were 
a very different and a much leſs confiderable thing than 
what they uſually are at this day. Tenths are ſaid to have 
been firſt granted. under Henry II., who took advantage 
of the faſhionable zeal for Croiſades to introduce this 
new taxation, in order to defray the expence of an expe- 
dition to Paliſtine; which he really, or ſeemingly, had 
projected againſt Saladine, Emperor of the Saracens ; 
whence it was originally denominated the Saladine 
Tenth. Hoved. A. D. 1188: Carte, i. 719 : Hume, i. 3:9. 
But afterwards Fifteenths were more uſually granted 
than Tenths. Originally the amount of theſe Taxes 
was uncertain, being levied by afleſſments newly made at 
every freſh grant of the Commons; a commiſlion for 
which is preſerved by Matthew: Paris. (A. D. 1232.) 
But it was at length reduced to a certainty, in the eighth 

year 
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year of Edward III.; when, by virtue of the King's 
commiſſion, new taxations were made of every towa- 
io, borough, and city in the Kingdom, and recorded in 
the Exchequer; which rate was, at the time, the fif- 
teenth part of the value of every townſhip 3 the whole 
amounting to about 29,000. and therefore it ſtill kept 
op the name of a Fiftcenth, when, by the alteration of 
the value of money, and the inercaſe of perſonal pro- 
perty, things came to be in a very different ſituation. 
So that, when, of later vears, the Commons granted the 
King a Fiiteenth, every pariſh in England immediately 
knew their proportion of it; that is, che ſame identical 
ſum that was sſſeſled by the ſame aid in the erghth of 
Eaxvard III.; and then raifed it by a rate among them- 
ſelves, and returned it into the royal Exchequer, 

The other ancient levies were in the nature of a mo- 
dern Land-tax: For we may trace up the original of 
that charge as high as to the introduttion of our military 
tenures ; when every Tenant of a Knight's fee was 
bound, if called upon, to attend the King in dis army 
for forty days in every year. But this perſonal attend- 
ance growing troubleſome in many relpects, the tenants 
found means of compounding for it, by firlt ſending 
others in their ſtead, and, in proceis of time, by making a 
pecuniary ſatis taction to the Crown in lieu of it. 1 bis 
pecuniary ſatis faction at laſt came to be levied by aſleſſ- 
ments, at ſo much for every Knight's fee, under the 
vame of Scutages; which appear to have been levied for 
the fir time in the fifth year of Henry II., on account of 
his expedition to Teulonſe; and were then, it ſeems, mere 
arbitrary compoſitions, as the King and the Subject 
could agree. But this precedent being afterwards abuled 
into a means of oppreſſion, (in levying ſcutages on the 
landholders by the royal authority only, whenever our 
Kings went to war, in order to hire mercenary troops 
and pay their contingent expences,) it became there- 
upon a matter of national complaint; and King hn 
was obliged to promite in his Magna Carta, that no ſeut- 
age ſhould be impoſed, without the conſent of the Com- 
mon Council of the Realm. This clauſe was indeed 
omitted in the Charters of Henry III., where we only find 
it ſtipulated, that ſcutages ſhonld be taken as they were 


uſed to be in the time of King Henry II. (c. 37.) Vet 


afterwards, by a variety of ſtatutes under F4ward l., and 
his grandſon, it was provided, that the king fha!l not 
take any aids or taſks, any talliage or Tax, but by tlie 
common aſſent of the great men and Commons In Par- 
liament. See title Zberty. | : 

Of the ſame nature with ſcutages upon Knights-fees 
were the aſſeſſments of Hydage upon all other lands, and 
of Talliage upon cities and burghs. Dudox. Hit. Exch. 
480.—But' they all gradually fell into diſuſe upon the 
introduction of Sub/adies, about the time of King Rich- 
ard II. and King Henry IV. Theſe were a Tax, not im- 
mediately impoſed upon property, but upon pertons in 
reſpe& of their reputed eſtates, after the nominal rate of 
45. in the pound for lands, and 2s. 84. for goods; and 
tor thoſe of aliens in a double proportion. But this 
aſſeſtment was alſo made according to an ancient valua- 
tion; wherein the computation was ſo very moderate, 
and the rental of the kingdom was ſuppoſed to be fo ex- 
ceeding low, that one Subſidy of this fort did not, accord- 
ing to Coke, amount to more than y0,000/.; 4 1. 33: 
Whereas a modern Land-tax, at the fame rate, produces 


— — 
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| two millions. It was anciently the rule never to grant 


more than one dubſidy and two Fifteenths at a time: 
But this rule was broken through for the firſt time on a 
very preſſing occaſion, the Spari/> Invaſion in 1588; 
when the Parliament gave Queen £lizebeth two Subſidies 
and four Fifteenths, Afterwards, as money ſunk in va- 
lue, more Subſidies were given; and we have an ir- 
fiance in the firſt Parliament of 1640, of the King's 
deliring twelve Subſidies of the Commons, to be levied 
in three years. 

Tae grant of Scutages, Talliages, or Subſidies by the 
Commons did not extend to {piritual preferments ; 
taole being uſually taxed at the fame time by the Clergy 
themſelves in Convocation , which grants of the Clergy 
were confirmed in Parliament, otherwiſe they were ille- 
gal, and not binding. A Subſidy granted by the Clergy 
was after the rate of 45s. in the pound according to the 
valuation of their livings in the King's books; and 
amounted, as Coke ſtates, to about 20,000/. 4 {n/t. 33. 
While this cuſtom continued, Convecations were wont to 
fit as frequently as Parliaments ; but the laſt Subſidies, 
taus given by the Clergy, were thoſe confirmed by /tat, 
15 Car. 2. C. 10; hncewhich another method of Taxation 
has gererally prevailed, which takes in the Clergy as 
well as the Laity: In recompence for which the bene- 
ficed Clergy have from that period been allowed to vote 
at the election of Knights of the Shire; and thence- 
forward alio the practice of giving eceleſiaſtical ſubſidies 
hath fallen into total diſuſe, Dal?. of Sheriffs, 418: Gilb, 
Hift. Exch. c. 4. 

The Lay Subſidy was uſually raiſed by Commiſſioners 
appointed by the Crown, or the great officers of State; 
and therefore, in the beginning of the civil wars between 
Charles I. and his Parliament, the latter having no other 
ſufficient revenue to ſupport themſelves and cheir mea- 
lures, introduced the practice of laying weekly and 
montaly aſſeſſments of a ſpecific ſum upon the ſeveral 
counties of the kingdom ; to be levied by a pound rate 
on lands and perſonal eſtates; which were occaſionally 
continued during the whole Uſurpation, ſometimes at the 
rate of 120,000/, a month, ſometimes at inferior rates. 
After the Reſtoration, the ancient method of orantin 
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Subſidies, inſtead of ſuch monthly aſſeſſments, was, as it 
teems once, and once only, renewed ; viz. in 1603, 
when four Sublidies were granted by the Temporalty, and 
four by the Clergy ; which was, in fact, the laſt time of 
raiſing ſupplies in that manner. For the montlily aſſeſſ. 
ments being now ellabliſhed by cuſtom, being raiſed by 
Commiſſioners named by Parliament, and producing a 
more certain revenue; from that time forwards we hear 
no more ot oubſidies, but occaſional aflefſments were 
granted as the national emergencies required. Theſe 
periodical aſſeſſments, the Subſidies which preceded them, 
and the more ancient Scutage, Hydage, and Talliage, 
were to all intents and purpoſes a Land tax: and the 
aſleflments were ſometimes expreſsly called fo. Though 
a popular opinion has prevailed, that the Land-tax was 
frit introduced in the reign of King William III. See 
title Land tax. 

The learned Commentator is of opinion, that the laſt 
time of railing Supplies by way of Subſidy was in 1650: 
and he ſcems to have been miſled by the title of Har. 
22 & 23 C. 2. c. 3, viz, * An act to grant 4 Subſedy to 
his Majeſty for ſupply of his extraordinary occaſions.““ 


But 


a-, 
WY £4 
„ 
* 


TAXES—Marr, Oc. 


But although among a great variety of other Taxes, 17. 
ia the pound is to be raiſed upon land, yet the mode of 


collecting it is totally different from the former ſubſidy 


aſſeſſment; it is to be levied by exactly the ſame 


plan and arrangement as were afterwards adopted in 


flat 4 W. & M. c. 1. All the material clauſes in Hat. 


22 23 C. 2. c. 3, are copied verbatim into flat. 4 W. 


SM. c. 1. The act of Charles Il, is not printed in the 


common edition of the Statutes at large; but is given at 


length in Keble's Edition. See 1 Comm. c. 8, inn. 

The MaLT-Tax is a ſum of 750,00c/. raiſed every 
year by Parliament ever ſince 1697, by a duty on every 
buſhel of malt, and a proportional ſum on certain li- 


quors, ſuch as Cyder and Perry, which might otherwiſe | 


prevent the conſumption of malt. This is under the 
management of Commiſſioners of Exciſe ; and is indeed 
itſelf no other than an annual exciſe. 

As to the CusToms and Exc18s8, fee thoſe titles in 
this Dictionary. 

The duty on SALT conſiſts in an exciſe, impoſed, per 


buſhel, by ſeveral ſtatutes. This is not generally called 
an Exciſe, becauſe under the management of different 
- Commiſſioners. But the Commiſſioners of the Salt du- 


ties have, by fat. 1 Ann. ſt. I. c. 21, the ſame powers, 
and muſt obſerve the ſame regulations, as thoſe of other 
exciſes. See further, title Salt. | 

As to the duty on the carriage of Letters, ſee this 
Dictionary, title Posr-OrF1ice. 

As tothe SrAur duties, ſee this Dict. title Stamps. 

As to the duty on Houszs and WINDOWS. 

As early as the Conqueſt, mention is made in Dome/- 
day-Book of fomage or fuage, vulgarly called ſmoke 
farthings; which were paid by cuſtom to the King for 
every chimney in the houſe. And we read that Zaward 


the Black Prince, (ſoon after his ſucceſſes in France,) in 


imitation of the Eugliſb cuſtom, impoſed a tax of a florin 
upon every hearth in his French dominions. But the 
firſt parliamentary eltabliſhment of it in Eng/and was by 
fat 13 & 14 Car. 2. c. 10; whereby an hereditary re- 
venue of 25. for every hearth, in all houſes paying to 
Church and Poor, was granted to the King for ever, 
And, by ſubſequent ſtatutes for the more regular aſſeſſ- 


ment of this Tax, the conſtable and two other ſubſtantial 


inhabitants of the pariſh, to be appointed yearly, (or the 
ſurveyor, appointed by the Crown, together with ſuch 
conſtable or other public officer,) were, once in every 
year, empowered to view the inſide of every houſe in 
the pariſh. But, upon the Revolution, by ar. 1 W. 
M. ft. 1. c. 10, hearth-money was declared to be 
«© not only a great oppreſſion to the poorer ſort, but a 
badge of lavery upon the whole people; expoſing every 
man's houſe to be entered into, and ſearched at pleaſure, 
by perſons unknown to him; and therefore, to erect a 
laſting monument of their Majeſties* goodneſs in every 
houſe in the kingdom, the duty of hearth-money was 
taken away and aboliſhed.” This monument of good- 
neſs remains among us to this day; but the proſpect of 
it was ſome what darkened, (ſays Black/tone,) when, in 
fix years afterwards, by flat. 7 W. 3. c. 18, a Tax was 
laid upon all houſes (except cottages) of 27. now ad- 
vanced to 3s. per annum; and a Tax alſo upon all win- 


dows, if they exceeded nine, in ſuch houſe. Which rates 


have been, from time to time, varied, being now ex- 


tended to all Windows excceding fix ; and power is 


* 
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; given to ſurveyors, appointed by the Crown, to wipes 
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the outſide of houſes, and alſo to paſs through any hoe 
two days in the year, into any court or yard, to inipeRt 
the windows there. A duty from 64. to 3:. in the 
pound, is alſo impoſed on every dwel.ing houſe inha- 
bited, together with the offices and gardens therewith 
occupied {farm houſes and oottages excepted) : which 
duty, as well as the former, is under the direction of the 
Commiſſioners of the Land-tax. See 1 Cor. c. 8, 
Ihe Duty impoſed on MaLE Servanrs, retained or 
employed in the ſeveral capacities ſpecitically mentioned 
in the ſtatute for that purpoſe, extends to almolt ever 
ſort of male domeſtic, except ſuch as are actually em. 
ployed only in huſbandry or manufactute. "Chis is under 
the management of the Commiſſioners of Land-tax and 


1 Window-tax. 


The Revenue arifing from the duty impoſed on li. 
cences to Ha KNRY COACHES and CHAIRS in Londoy 


and parts adjacent, is governed by Commiſſioners of its 


own, and is, in truth, a benefit to the Subject: For the 
particulars, fee this Dictionary, title Coaches. 

The Duty on Orricks and Pens10nNs conſiſts of an 
annual payment of 15. in the pound, (over and above all 
other duties, ) out of all ſalaries, fees, and perquilites of 
Offices, and out of all penſions and gratuities payable by 
the Crown, exceeding 100. per annum. Ihis highly po. 
pular Taxation was impoſed by fat. 31 Gee. 2. c. 2 2, and 


is under the direction of the Commiſſioners of Land tax. 


For the further particulars relative to the above Taxes, 
as alſo to the many others from time to time impoſed, it. 
will be neceſſary, for every perſon intereſted, to refer to 
the ſtatutes, by which they are regulated: And it may 
be a good caution not to truſt too 1mplicitly to Abridg- 
ments or tables; which, though frequently highly uſctul, 
are yet inevitably liable ro miſtakes. 

It is conſidered as a rule of conſtruction of Revenue- 
acts, in ambiguous caſes, to lean in favour of revenue: 
This rule will be found to be agreeable to good policy 
and the public intereſts; particularly when it is conſi- 
dered that diſputes as to the meaning and effect of Reve- 
nue laws moſt generally ariſe in conſequence of attempts, 


often wholly unjuſtifiable, to evade them. Beyond this, 


which may be regarded as eſtabliſhed Law, no one can 
ever be ſaid to have an undue advantage in the Courts 
of Juſtice. See 1 Comm. c. 8, in u. 

TAXATIO BLADORUM, A Tax or impoſition 
laid upon corn. Cowell. 7 

TAXATIO NoRWICENS1S, The valuation of eccle- 
ſiaſtical beneſices made through every dioceſe in England, 
on occaſion of the Pope's graning to the King the tenth 
of all ſpirituals for three years. Which Taxation was 
made by Walter Biſhop of Noravich, delegated by the 
Pope to this office in 38 Her. III., and obtained till the 
19 of Eda. I. when a new Taxation, advancing the 
value, was made by the Biſhops of WViuchefter and 
Lincoln. Cowell. 

TAXERS, Two officers yearly choſen in Cambridge 
to ſee the true gauge of all weights and meaſures; though 
the name took riſe from taxing or rating the rents of 
houſes, which was ancienily the duty of their offices. 

TAYLORS, Contracts entered into with journeymen 
Taylors, for advancing their wages, are declared void; 


and 'Taytors, in London, giving greater wages than al- 


lowed, ſhall forfeit 5/. and journeymen accepting the 
| ſame, 


as a> £ > @ac.4 oo fu 4a 


65 ww. „ had 4 3A come rw. 


„ 0 we. 


TAY 


fame, or refuſing to work for the ſettled ſtated wages, 
the hours appointed, may be ſent to the Houſe of Cor- 
rection ſor two months, c. Stat. 7 Geo. 1. c. 13. 

By Hat. 8 Geo. 3. c. 17, Certain new regulations are 
eſtabliſhed as to Maſter- Taylors and their journeymen. 
Their hours and price for working are limited within 
London and five miles thereof. Tune Juſtices are em- 
powered to call witneſſes before them on ſuſpicion that 
the regulation is broken through, and, on conviction, to 
commit the offenders. Alſo the Quarter Seſſions, in Lon- 
on, are evabled to make new regulations, if requiſite, as 
to wages and hours of work. Maſters, within the limits, 
employing men out of the limits, to evade the act, are 
to forfeit 001. a moiety to the King, the other to the 
informer, See alſo title Burtons. 2208, 

TEA, A pleaſant ſort of liquor, now much uſed in 
England, and introduced from China and the Eaft Indies, 
being made of the product of a ſhrub growing in thoſe 
parts: It ſeems to have been firſt noticed in the far. 
12 Car. 2. c. 15. It now forms a confiderable article of 
commerce under the direction of the Eaft India Com- 

any. By the Conſolidation AR, far. 27 Geo, 3. c. 13, 
it is liable to a duty of 5 per cent. on importation. — 
Dealers in Tea muſt take out an annual licence. -- And 
various ſtatutes have been paſſed to guard againſt 


frauds in ſmuggling this article; to regulate its import- 


ation and exportation; and to prevent frauds in mixing 
it with prejudicial drugs, Cc. Sc. 

TEAM; THEAME, From the Sax Tyman, pro- 
fagare, to Teem or bring forth.) A royalty or p-141te/ x 
granted by the King's charter to the Lord of 2 Manor, 
for the having, reſtraining and judging ef. bondmen and 
villeins, with their children, goods, and chaite!s, Ze, 
Glanvil, lib. 5. c. 2. 

TECHNICAL WORDS, in Indi&ments ; See title 
IrdiFments III. See allo titles Deed; Conveyance, & 

TEDING-PENNY ; Terbing-penny, Trthing penny; A 
{mall duty or payment to the Sheriff from eaca Pithing, 
towards the charge of keeping courts, Tc. from which 
ſome of the Religious were cxempted by charter from 
the King, Chart. Hen. 1. | 

TEENAGE, From Sax. 7 nan, to incloſe or ſhut. ] 
Is uſed in many parts of England tor wood for fences 
and incloſures. | 
* LAND, Tainland, or Thainland; See Thane- 

and, 

TELLER, A conſiderable officer in the Exchequer, 
of which officers there are four ; whoſe office is to re- 
ceive all money due to the King, and to give the Clerk 
of the Pells a bill to charge him therewith : They alſo 
pay to all perſons any money payable by the King, and 
make weekly and yearly books of their receipts and 
payments, which they deliver to the Lord Treaſurer, 
See titles Exchequer; ACccounTS, Pablic. 

TELLIGRAPHLE, From Sax. Tellan, dicere, Gr. 
Te-a@w, Scribo; quaſi a telling any thing by writing. 
Written N % things — {Samy : 85 

TELLWORC, That work or labour which the tenant 
was bound to do for his Lord, for a certain number of 
days; from the Saxen word Fællan, numerare, & worc, 
opus. Thorn. Ann. 1364. 

kn ptr or TENEMENTALE, A tax of 
wo ſhillings upon every plough-land, How, Hiſt. F. 419. 

Decennary, Leg. Ed. Conf. en 


ralium epiſcopatũs prædict'. Anno 31 Edew. 1. 


TEM 


TEMPLARS, or KNIGHTS or Tus TEMPLE, 
Templarii.] A religious order of Knighthood, inſtituted 
about the year 1119, and ſo-called becauſe they dwelt in 
part of the buildings belonging to the Temple at Jeru- 
/alem, and not far from the ſepulchre of our Lord. They 
entertained Chriſtian ſtrangers and pilgrims charitably, 
and in their armour led them through the Holy- Lang, to 
view the ſacred monuments of Chriſtianity, without fear 
of infidels; for at firſt their profeſſion was to defend 
travellers from highwaymen and robbers. This order 
continuing and increafing for near two hundred years, 
was far ſpread in Chriſtendom, and particularly here in 
England. But at length, ſome of them at Jeru/alem fall- 
ing away (as ſome authors report) to the Saracens from 
Chriſtianity, or rather becauſe they grew too potent and 
rich, the whole order was ſuppreſſed by Clement V., anno 
1307, by the Council of Vienna 1312; and their ſubſtince 
given partly to the Knights of St. John of Jery/alem, and 
partly to other Religious. Can de Gloria Mundi, par. . 
Con/id. 4. Theſe flouriſhed here in England from the 
tim of Henry II., till they were ſuppreſſed. They had 
in every nation a particular governor, whom Hracten, 
lib. 1 cap. 10, calls Magiſrum Militiæ Templi. The 
Maſter of the Temple here was ſummoned to Farliament, 
49 H. 3.m. 11. in Schedula, And the chief Miniſter of 
the Temple Church in London, is ſtill called Maſter uf the 
Temple. Of theſe Kaights read Mr. D.gdale's Anli- 
quities of Warwaickfhire, fol 706. In ancient records 
tney were allo called Fratres Militiæ Templi Solomonis. 
Mon. Angl. i. 554, 6. About nine years after their in- 
ititution, they were ordered by a Council held at Triers, 
to wear a white garment ; and afterwards, in the pon- 
tificate of Pope Eugenius, they wore a red crofs on their 
garments, The Temples, which we now call the Inns 
of Court, was the place where they dwelt, and in the 
Middle Temple the King's treaſure was kept. Cowell. 
T-mplirs? land ſhall be forfeit for ereQting their croſſes, 
tat. Weſtm. 2; 13 Edxv. 1. c. 33 The joriſdiction of 
the conſervators of their privileges reſtrained, fat. 
Wejtm. 2, 13 Edw 1. c. 43. The lands of the Templars 
given to the hoſpitals of Jeraſalem, fat. de terr. temp. 


"HJ E dav. 2. fl. 3. 


TEMPLE. Dugdale and Sew both tell us that the 
Temple in Lenden is a place of privilege from arreſts, 
by the grant of the King ; but this hath been denied 
by the Court of B. R. Dugd. 317, 320: 3 Salk. Rep. 45. 
See title Arreſt. 

TEMPORALTIES OF BISHOPS, The lay- re- 
venues, lands, tenements, and lay-fees belonging to the 
ſee of Biſhops or Archbiſhops, as they are Barons and 
Lords of Parliament; (including their Baronies. ) All 
things which a Biſhop hath by livery from the King, 
as manors, lands, tithes, Oe 1 Rel. Abr. 881: 
1 Comm, c, 8, It was a cuſtom formerly, that when 
Biſhops received from the King their Temporalties, they 
did by a ſolemn form, in writing, renounce all right to 
the ſame by virtue of any proviſion from the Pope, and 
acknowledged the receipt of them only from the King ; 
which cuſtom continued from the reign of FA. I. to 
the time of the Reformation: And this praQtice began 
by occaſion of a Bull of Pope Gregory VIII., wherein he 
conferred the See of Norceſter on a certain Biſhop, and 
committed to him adminiſtrationem ſpiritualium & tempo- 
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The cuſtody of theſe Temporalties is ſtated, by 
Blackſtone, as part of the King's ordinary revenue: (See 
title King, V. 4.) This, upon the vacancy of the Biſhop- 


ric, is immediately the right of the King, as a con- 


ſequence of his prerogative in church matters ; whereby 
he is confidered as the founder of all Archbiſhoprics 
and Piſhoprics, to whom during the vacancy they re- 
vert. And for the ſame reaſon, before the diſſolution of 
Abbeys, the King had the cuſtody of the Temporalties 
of all ſuch Abbeys and Priories as were of Royal founda- 
tion, (but not of thoſe founded by Subjects,) on the death 
of the Abbot or Prior. 2 Int. 15. Another reaſon may 
alſo be given, why the policy of the Law hath veſted 
this cuſtody in the King; becaule as the ſucceſſor is not 
known, the lands and poſſe ſſion of the See would be liable 
to ſpoil and devaſtation, if no one had a property therein. 


Therefore the Law has given the King, not the 'Tempo- | 


ralties themſelves, but the cuſtody of the Temporalties, 
till ſuch time as a ſucceſſor is appointed; with power of 
taking to himſelf all the intermediate profits, without 
any account of the ſucceſſor ; and with the right of pre- 
ſenting, (which the Crown very frequently exerciles,) 
to ſuch benefices and other preferments as fall within the 
time of vacation. Szat. 17 E. 2. fl. I. c. 14: F. N. B. 32. 
This revenue is of ſo high a nature, that it could not be 
granted out to a Subject, before, or even after, it accrued; 
But by fot. 14 Eaw. 3./t. 4. cc. 4, 5, the King may, 
after the vacancy, leaſe the Temporalties to the Dean 


and Chapter; ſaving to himſelf all advowſons, eſcheats, 


and the like. Our ancient Kings, and particularly 
William Rufus, were not only remarkable for keeping 
the Biſhoprics a long time vacant, for the ſake of en- 


joying the Temporalties, but alſo committed horrible 


waſte on the woods and other parts of the eſtate ; and to 
crown all, would never, when the See was filled up, re- 
ſtore to the Biſhop his Temporalties again, unleſs he 


' purchaſed them at an exorbitant price, To remedy 


which, King Henry I. granted a charter at the beginning 
of his reign, promiſiog neither to fell, nor let to farm, 


nor take any thing from, the domains of the Church, till 


the ſucceſſor was inſtalled. And it was made one of the 
articles of the Great Charter, that no waſte ſhould be com- 
mitted in the Temporalties of Biſhoprics, neither ſhould 
the cuſtody of them be ſold. Sat. g H. 3. c. 5. The ſame 
is ordained by the fat. Il fm. 1; 3 E. . c. 21; and the 
flat. 14 Edw. 3. ft. 4. c. 4, (which permits, as we have 
ſeen, a leaſe to the Dean and Chapter,) is lull more ex- 
plicit in prohibiting the other exactions. It was alſo a 
frequent abuſe, that the King would, for trifling or no 
cauſes, ſeize the Temporalties of Biſhops, even during 
their lives, into his own hands: But this is guarded 
againſt by at. 1 Ea. 3. ft. 2 c. 2. 

This revenue of the King, which was formerly very 
conſiderable, is now by a cuſtomary indulgence almoſt 
reduced to nothing: For, at preſcut, as ſoon as the new 
Biſhop is conſecrated and confirmed, he uſually receives 
the reſtitution of his Temporalties quite entire, ard un- 


touched, from the King; and at the ſame time does 


homage to his Sovereign; and then, and not ſooner, he 
has a tee ſimple in his Biſhopric, and may maintain 
an action for the profits. 1 //. 67, 341. See 1 Comm, 
cap. 8. 

TEMPTATIO ox TENTATIO, A trial or proof, 
Chart. 20 Ed. 1. 


TEN 


| TEMPUS PESSONIS, Maſt-time in the Fores 
which is from about Michaelmas to St, Martin”; Day, 
Newember 11. | | ; 
TEMPUS PINGUEDINIS ET FIRMATIONISs: 
The ſeaſon of killing the buck and the doe, 213 
Temp. H. 3. 
IENA, A coif worn by Ecclefiaſtics, Counc, Loy. 
beth. anno 1281. 
|  TENANCIES, Houſes or places for habitation, held 
f of another. Stat. 23 Elix. c. 4. 
| TENANT, Teners, from the Lat. teuere, to hold. 
One that holds or poſſeſſes lands or tenements by guy 
kind of title, either in fee, for life, ycars, or at will, 
The word in Law is uſed witn divers additions; thus, 
Tenant in dower, is ſhe that poſſeſtes land by virtue of 
her dower.—T enant by ſtatute-merchant, he that hold; 
land by virtue of a ſtatute forfeited to him. —Tenant ig 
frank marriage, he that holds lands or tenements by 
virtue of a gift thereof made to him upon marriage bc. 


holds for his life, by reaſon of a child begotten by him 
of his wife, being an inheritrix, and born alive.—Te. 
nant by elegit, that holds by virtue of the writ called an 
Elegit.— Tenant in mortgage, that holds by means of a 
mortgage.— Tenant by the verge in ancient demeſne, 
who 1s admitted by the rod in the Court of Ancient 
Demeſne.—Tenant by copy of court-roll, who is ad- 
mitted tenant of any lands, &c. within a manor, which, 
time out of mind, had been demiſable according to the 
cuſtom of the manor.— Tenant by charter, that holdeth 
by feoffment in writing, or other deed.— There were 
alſo Tenants by Knights-ſervice, Tenant in burgage, 
Tenant in ſocage, Tenant in frank-fee, Tenant in vil. 
leinage : So there is Tenant in fee-ſimple; Tenant in 
fee-tail; Tenant at the will of the Lord, according to 
the cuſtom. of the manor; "Tenant at will by the Com- 
mon Law; Tenant upon ſufferance; "Tenant of e late 
of inheritance ; Tenant in chief, that holdeth of the 
King in right of bis crown ; "Tenant of the King's, he 
that holds of the perſon of the King, or has ſome honour; 
very Tenant, that holds immediately of his Lord, X 
al. 99. ; Tenant peravail. 

So there are alſo Joint-tenants, that have equal ric! 
in lands and tenements by virtue of one title; Ter 
in common, that have equal right, but hold by digt: 
titles; particular "Tenant, as fenant for years, for 
; life, Sc. that holds only for his term; ſole Tenant, be 
that hath no other joined with him; levera! Tenant, as 
oppoſite to Joint-tenant, or Fenant in common. 

80 there is Tenart to the proecipe, in cale of Fines 
and Recoveries ; Tenant in demetne, which is he that 
holdeth the demeſnes of a manor for a rent, withcu: 
| ſervice ; "Tenant on ſervice, he that holdeth bv ſervice ; 
Tenants by execution, that hold lands by virtue of 
execution upon any ſtatute, recognizarce, Sc. with 
divers others. Cowe!!. See this Di. under the ſever- 
titles relative to the eſtates of ſuch Tenants; and ti: 
Di& title Teuure. 

TExanTs in Common, Are ſuch as hold by 
ſeveral and diſtinct titles, but by unity of poſleſſion; be— 
cauſe none knoweth his own ſeveralty, and therefre 
they all occupy promiſcuouſly. Lit. & 292. 
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tenancy therefore happens, where there is a unity of 
| poſſeſſion merely, but perhaps an entire diſonion cf 
inter ca, 


tween him and bis wife. — lenant by the curteſy, he that 
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TENANTS IN COMMON: 


intereſt, of title, and of time. For, if there be two 
Tenants in Common of lands, one may hold his part in 


ſee ſimple, the other in tail, or for life; ſo that there is 


no neceſſary unity of intereſt : One may hold by deſcent, 
the other by purchaſe ; or the one by purchaſe from 4., 
the other by purchaſe from B. ; ſo that there is no unity 
of title: One's eſtate may have been veſted fifty years, 
the other's but yelterday ; ſo there is no unity of time. 
The only unity there is, is that of poſſeſſion; and for 
this Litrleton gives the true reaſon, becauſe no man can 
certainly tell which part is his own : otherwiſe, evea this 
would be ſoon deſtroyed. 2 Comm. c. 12. 

Tenancy in Common may be created, either by the 
deſtruction of two eſtates, in joint-tenancy and co- par- 
cenary, or by ſpecial limitation in a deed. By the de- 


ſtruction of the two eſtates, mentioned, is intended ſuch 


deſtruction as does not ſever the unity of poſſeſlion, but 


only the unity of title or intereſt: As, if one of two 


joint-tenants in fee alienes his eſtate for the life of the 
alienee, the alienee and the other joint-tenant are Tenants 


in Common; for they now have ſeveral titles, the other 


joint-tenant by the original grant, the alienee by the new 
alienation ; and they alſo have ſeveral intereſts, the for- 
mer joint-tenant in fee-ſimple, the alienee for his own 
life only. Litt. < 293.—80, if one joint-tenant gives his 
part to 4. in tail, and the other gives his to B. in tail, the 
donees are Tenants in Common, as holding by different 
titles and conveyances. Litt. < 292.—1f one of two par- 
ceners alienes, the alience and the remaining parcener 
are Tenants in Common; becauſe they hold by different 
titles, the parcener by deſcent, the alience by purchaſe, 
Litt, $ 309.—S0 likewiſe, if there be a grant to two men, 
or two women, and the heirs of their bodies, here the 
grantees ſhall be joint-cenants of the life-eſtate, but they 
ſhall have ſeveral inheritances ; becauſe they cannot poſ- 
ſibly have one heir of their two bodies, as might have 
been the caſe had the limitation been to a man and a 


woman, and the heirs of their bodies begotten : And in 


this and the like caſes, their iſſues ſhall be Tenants in 
Common ; becauſe they muſt claim by different titles, 
one as heir of A., and the other as heir of B.; and thoſe 
too not titles by purchaſe, but deſcent. See Litt. § 283. 
In ſhort, whenever an eſtate in joint-tenancy 'or copar- 
cenary is diſſolved, ſo that there be no partition made, 
but the unity of poſſeſſion continues, it is turned into a 
Tenancy in Common. 2 Comm. c. 12. 

A Tenancy in Common may alſo be created by ex- 


preſs limitation in a deed: But here care mult be taken 


not to inſert words which imply a joint eſtate ; and then 
if lands be given to two or more, and it be not joint- 
tenancy, it muſt be a Tenancy in Common. Land given 
to two, to be holden the one moiety to one, and the other 
moiety to the other, is an Eſtate in Common; and, if 
one grants to another half his land, the grantor and 


grantee are alſo Tenants in Common: Becauſe, joint- | 


tenants do not take by diltin halves or moieties; and by 
ſuch grants the diviſion and ſeveralty of the eſtate is ſo 
plainly expreſſed, that it is impoſſible they ſhould take a 
Joint intereſt in the whole of the tenements. But a deviſe 
to two perſons to hold jointly and ſeverally, has been 
Held to be a joint-tenancy ; becauſe that is neceſſarily 
implied in the word “ jeintly;”” the word “ ſeverally” 
perhaps only implying the power of partition: And an 


eſtate given to A. and B., equally to be divided between 


Vor. II. ; 


| 


them, though in deeds it hath been ſaid to be a joint- 
tenancy, (tor it implies no more than the Law has an- 
nexed to that eſtate, wiz. diviſibility,) yet in wills it is 
certainly a Tenancy in Common ; becauſe the deviſor 
may be preſumed to have meant what is moſt beneficial 
to both the deviſees, though his meaning is imperteftly 
expreſſed. See 1 £q,Ab. 291: 1 P, Ari. 17: 3 Rep. 39 
1 Vent. 32. And this nicety in the wording of grants 
makes it the moſt uſual as well as the ſafeſt way, (in them 
as well as in Wills,) when a Tenancy in Common is meant 
to be created, to add expreſs words of excluſion as well 
as deſcription, and limit the eſtate to A. and B., to bold 
as Tenants in Common, and not as Joint-tenants. 

It is noticed under title Zornt-tenants, that their tenure, 
though formerly favoured in Law, is now conſidered as 
odious, In conſequence of this, ia Willi, the expreſſions, 
equally to be divided, ſhare and ſhare alike, reſpettively 

tween and among ft, have been held to create a Tenancy 
in Common. 2 Ark. 121: 2 Bro. C. R. 18: 1 P. 
Wins. 14. And there ſeems but little doubt that the 
ſame conſtruction would now be put even upon the word 
fſeverally : But theſe words certainly are only evidence 
of intention, and will not create a Tenancy in Common, 
where the contrary, from the other parts of the will, 
appears to be the manifeſt intention of the teſlator. 
3 Bro. C. R. 215. 

The words, equally to be divided, make a Tenancy in 
Common in ſurrenders of copyholds, and alſo in deeds . 
which derive their operation from the ftatute of Uſes. 
1 P. Ant. 14: t Will. 341: 2 V 257. And though 
it has formerly been ſuggeſted (tee 1 Ye. 165: 
2 Veſ. 257,) that theſe words are not ſufficient to create 
a Tenancy in Common, in Common Law conveyances, 
yet there ſeems but little doubt that, in ſuch a cate, no- 
thing but invincible authority would now induce the 
Courts to adopt that opinion, and to decide in faveur of 
a Joint-tenancy. 2 Comm. c. 12. p. 194, *. See title 
Joint- tenants. 

As to the incidents attending a Tenancy in Common: 
Tenants in Common (like Joint-tenants) are compet- 
lable by ſtatute to make partition of their lands; which 
they were not at Common Law. See title Joint. tenant; III. 
They properly take by diſtin moieties, and have no 
entierty of intereſt; and therefore there is no ſurvivor- 
ſhip between Tenants in Common. Their other inci- 
dents are ſuch as merely ariſe from the unity of poſſeſ- 
ſion; and are therefore the ſame as appertain to Joint- 
tenants merely upon that account: Such as being lia- 
ble to reciprocal actions of waſte, and of account, by 
the fats. Neem. 2. c. 22: 4 Ann. c. 16.—For by the 
Common Law, no Tenant in Common was hable to ac- 
count with his companion for embezzling the profits of 
the ellate ; though, if one actually turns the other out of 
poſſeſſion, an action of ejectment will lie againſt him. 
1 Ia. 199, 200, See 2 Comm, c. 12. 

Adverſe poſſeſſion, or the uninterrupted receipt of the 
rents and profits, is now held to be evidence of an ac- 
tual ouſter, And where one Tenant in Common has 
been in undiſturbed poſſeſſion for 20 years, in an eject- 
ment brought againſt him by the Co-tenamt, the Jury 
will be directed to preſume an actual ouſter, and con- 
ſequently to find a verdict for the defendant. Corp. 217, 

As for other incidents of Joint-tenants, which ariſe 
from the privity of title, or the union and entierty of 

5s 4 intereſt. 
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intereft, (fach as Joining dr being joined in ations, unleſs | 


in the caſe where ſome entire or indiviſible thing is to be 
recovered,) theſe are not applicable to Tenants in Com- 
mon, whoſe intereſts are diſtinct, and whoſe titles are not 
joint but ſeveral. Lirzt. 5 311: 1 /nft. 197: 2 Comm, c. 12. 

Eſtates in Common can only be ditlolved two ways: 
1. By uniting all the titles and intereſts in one Tenant, by 
purchaſe or otherwiſe ; which brings the whole to one 
ſeveralty; 2. By making partition between the ſeveral 
'Tenants in Common, which gives them all reſpective 
ſeveralties. For indeed Tenancies in Common differ in 
nothing from ſole eſtates, but merely in the blending and 
unity of poſſeſſion. As to Tenancy in Common of 
things perſona}, ſee title Jotut- tenancy in Things perſonal, 

TENDE, To tender, or offer: it is mentioned in 


our old books; 25, to tend a traverſe, an averment, &c, 


Britton, c. 76: Staundf. Prereg. 16. | 
TENDER, Fr. Tendre.] The offering of money or 


any other thing in ſatistaction; or circumſpectly to en- 


deavour the performance of a thing: as a Tender of 
rent is, to offer it at the time and place when and 


. Where it ought to be paid: Alſo it is an act done to 


ſave the penalty of a bond before action brought, Lc, 
Terms de Ley 557. See titles Pleading, particularly I. 43 
Money into Court. As to Tender of rent, fee title Rents, 
There are ſeveral ſtatutes which authoriſe a. Tender of 
amends, where otherwiſe it would not have been allow- 
able. As fat. 11 Geo. 2. c. 19. F 20, in caſes of diſtreſs 
for rent.— Stat. 17 Geo. 2. c. 38. § 10, in caſes of diſtreſs 
for poor's rates. —Stat. 24 Geo. 2, c. 44, in actions againſt 
Juſtices of the Peace.—Szar. 23 Geo. 3. c. 70. 30, in 
actions againſt Exciſe Officers: And fat. 24 Geo. 3. 
c. 47. F 35, in actions againſt Cuſtom-Houle Officers, 
Tender of money on a bond is to be made to the 
perſon of the obligee at the day appointed, to fave the 


penalty and forfeiture of the bond, and it ought to be 


done before witnefſes; though, if the obligor be ſued 


—— 
— — 


afterwards, he muſt til, pay it : But if the obligor be to 


do any collateral thing, or which is not part of the obli- 


gation, as to deliver a horſe, Fc. and the obligor offer 


to do his part, and the obligee refuſeth it, the condition 
is performed, and the obligation diſcharged for ever, 
1 Ian. 207, 208. 

By flat. 4 & 5 Ann. c. 16. F 12, the plea of folvit poſt 


diem is granted to an action on bond; but a Tender 


and refuſal of principle and intereſt at a ſubſequent day 


cannot be pleaded, as not being within the equity of the 
ſtatute : For ſuch conſtruction would. be prejudicial ; as 
jt would empower the obligor, at any time, to compel 
the obligee to take his money without notice. Bull, 
Ni. Pri. 171: Sellou's Pract., Tender. 

If A., B., and C., have a joint demand, and C. has a 
ſeparate demand, on D.; and D. offers A. to pay him 
both the debts, which A. refuſes, without objecting to 
the form of the Tender, on account of his being only 
entitled to the joint demand, O. may plead this Tender 
in bar of an action ſor the joint demand; and ſhould ſtate 
is as a Tender to A., B., and C. 3 Term Rep. 684. 

On award, that the defendant ſhould pay money on 
ſuch a day, and at ſuch a place ; the defendant pleaded 
that he tendered the money at the day ard place; and 
becauſe he did not ſet forth that he continued there ready 


io pay it at the laſt in ſtant of the day till after ſun- ſet- 


tiog, Cc. it was held Ul. 2 Cro. 243. 


T END ER. 


Every Tender at the Common Law, or which is giren 
by ſtatute, muſt be made before the writ ſued but. 

If a Tender be in fact made before the bringing of the 

action, though, by the tete of the writ, it may appear to 
have been afterwards, (as if Tender in vacation and 70% 
of preceding term, ) the exact time when the writ was in 
ſact ſued out may be ſhewn in pleading, or ſometime; 
given in evidence contrary to the %e: But if a bill be 
filed on the ſame day the Fender is made, though ſubſe. 
quent thereto, it ſeems that the defendant can no way 
avail himſcif by pleading the prior Tender ; as there is 
no fraction of a day in Law. See Se/lon's Prack, Tender; 
and this Dictionary, titles Pleading; Latitat ; Priceſ;. 
A right to damages, on account of che non- payment of 
a debt, or non- performance of a duty, may, after being 
taken away by a Tender and refuſal, be revived again 
by a demand ſubſequent to the Tender and refuſa!; a 
new cauſe of action ariſes from the non- payment or non. 
performance thereof upon ſuch demand : And therefore 
the plaintiF may reply ſuch ſubſequent demand and re. 
fuſal by the defendant, which, if proved, the plaintiff mutt 
have a verdia. Brownl., : Impey, K. B. 

In caſe of a plea of Tender as to part, and aon gn 
as to the reſidue, and the iſſue on the Tender bein g found 
for the defendant, the balance proved is under 4os., yet 
the defendant, though within the juriſdiction of the 
County Court of M:4/:/ex, is not entitled to coſts, under 

ſtat. 23 Geo. 2. c. 33:4 19. Nor in caſe of a ſet- off hav. 
ing the ſame effect. Doug. 448 : See Impey, K B. 

Wherever the debt or duty ariſes at the time of the 
contract, and is not diſcharged by a Tender and refufal, 
it is not enough for the party who pleads the Tender, 
to plead a Tender and refuſal, and zrcere priſt, (that he 


is ſtill ready,) but he mult alſo plead four remps pri (that 


he was always ready). Salk. 622: 12 Mid. 152: 
Carth. 413. In what caſes Tender and refuſal ſhall 
diſcharge the debt, ſee 1 1. 117. 

Every requiſite which is in a particular cafe neceſſary 
to the validity of a Tender, muſt, in pleading ſuch 
Tender, be ſhewed to have been complied with ; elſe 


the plea is not good. Salt. 624. A defendant cannot be 


permitted to plead a uit as to the whole, and a 
Tender as to part; becauſe, if the general iſſue be 
found for the defendant, it will appear on record that no 
debt is due, though ſomething is admitted by the de- 
fendant. '4 Term Rep. 194. But a Tender to the Whole 
declaration is good; and it is uſual to plead, as to all, 
except the ſum tendered, c afſump/it; and as to that 
ſum, a Tender. And a defendant may plead, not guilty, 
and a Tender of amends, in treſpaſs. 2 B/ack Rep. 108: 
Sellon's Pratt. A Tender is pleadable on a quantum me- 
rut, 1 Stra. 5 76: Salk.622. Anda Tender may be plead- 
ed after a judge's order to plead iſſuably. 1 Bury. 59. 

To an avowry for rent, the plaintiff in replevin may 
plead a Tender and refuſal, without bringing money 
into Court; becauſe, if the diſtreſs were not rightfully 
taken, the defendant muſt anſwer the plaintiff his da- 
mages. Salt. 584. But if the diſtreſs were rightfully 


taken, the plaintiff cannot plead Tender of rent and 


colts in bar of an avowry for rent in any caſe, unleſs the 
diſtreſs was made of corn, graſs, Sc. growing on the pre- 
miſes, and then ſuch plea is given by — 11 Geo. 2. 
c. 19. $9. The money cannot be taken out by the 
defendant, though he has a verdict. Stra. 1027. 5 
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TENDER. 


On a Tender being pleaded, and the money paid 
into Court, the plaintift replied a ſubſequent demand and 
refulal, whereupon iſſue being joined and tried, a ver- 
dict was found for the defendant, Whereupon he moved 
to have the money paid into Court returned, in part of 
his colts ; but the Court was of opinion it could not be 
done. Hardw. 206. 

Though a Tender is made, and the plaintiff refuſes the 
money, yet tae Tender cannot be pleaded in bar of e 
ation, either in debt or afſumpfit, but in bar of the damages 
only ; for the debtor ſhall nevertheleſs pay his debt. 
Ld. Raym. 254. 

There is a difference in pleading a Tender in action 
of debt, and in action on the caſe : In an action of debt, 
the defendant ought to conclude his plea by praying 
judgment, if the plaintiff onght to have or maintain his 
action to recover any damages againſt him; for, in this 
action, the debt is the principal, and the damages are 
only acceſſary. But, in A umnplit, the damages are the 
principal; and therefore, in pleading a Tender, the 
defendant ought to conclude his plea with a prayer of 
judgment, if the plaintiff ought to have or maintain his 
action, to recover any more or greater damages than the 
ſum tendered, or any damages by reaſon of the non- 
payment thereof, 2 Salt. 622 : 1 Lord Raym. 254 : 
3 Salk. 344» 5. : | f 

The plaintiff may either admit the Tender or not: 
if the latter, he ſhould not take the money out of Court; 


TENOR, 


Tenement may be ſaid to be any houſe, land, rent, or 


other ſuch like thing, that is any way held or poſſeſſed ; 
but being a word of a large and ambiguous meaning, 
and not io certain as meſſuage, therefore it is not fit to 
be uſed to expreſs any thing which requires a particular 
deſcription. 2 Lill. Abr. 566. 

Tenement, in its original, proper, and legal ſenſe, 
ſignifies any thing which may be Helden, provided it be 
of a permanent nature; whether it be of a ſubſtantial 
and ſenſible, or of an unſubtannal and ideal kind. Thus 
liberum Tenementum, Frank- tenement or Frecheld, 1s 
applicable not only to lands and other ſolid objects, bur 
alſo to offices, rents, commons, and the like. 1 1. 6. 
And as lands and houſes are Tenemenrts, ſo is an ad vow- 
fon a 'Tenement ; and a franchiſe, an office, a right of 
common, a peerage, or other property of the like un- 
fubſtantial kind, are all of them, legally ſpeaking, 
'Tenements. 1 II. 19, 20. 

TENEMENTARY LAND, Was the outland of 
manors granted cut to tenants by the Saxon 'Thanes, 


under arhitrary rents and ſervices. Spelm. 


TENEMENTIS LEGATIS, An ancient writ, 


' lying to the city of Leudon or any other Corporation, 


for, by taking it, he admits the lame to be right, aud | 


judgment is given for the defendant to go quit as to that 
plea : But if he admits it, and goes for further damages, 
on the ground that the Tender was not ſufficient to cover 
his demand, he may take the money out of Court, enter 
an acquittal as to the Tender, or conſeſs the ſame in his 
replication, and proceed on the general iſſue for the re- 
ſidue. Ld. Raym. 1774.—lIf he admits the Tender and 
enters an acquittal, without going for further dainages, 
he muſt pay the defendant his colts. Barnes 337. See 
Sellon's Practice, Tender. | 

Tender may be of money in bags, without ſhewing 
or telling it, if it can be proved there was the ſum to be 
tendered ; it being the duty of him that is to receive the 
money, to put out and tell it. 5 Rep, 115. 'Though 
where the perſon held the money on his arm in a bag, 
at the time of offering, this was adjudged no good 
Tender, for it might be counters or baſe money. 
Ney 74. A Tender in Bank- notes is ſufficient, unleſs 
the creditor expreſsly refuſes to receive notes, and in- 
fiſts upon caſh. 3 Term Rep. 554. See 1 Burr. 459: 
2 Eq. Ab. 319. If a Tender is made of more than is 
due, it is good; and the party to whom tendered ought 
to take out what belongs to him. 5 Rep. 114. lender 
of the money is requiſite on contracts for goods fold, 
Oc. to entitle to action of trover. See title Jever. 
And a Tender of Stock fold for ſo much money, if it be 
well made, though not accepted, will entitle the patty 
to the ſum agreed to be paid. 3 Salt. 343: Stra 777, 
832. See title Bond. 


TENEMENT. Tenementum.] Signifies properly a 
hoaſe, or home ſtall; but, more largely, it comprehends 
not only houſes, but all corporeal inheritances which are 
boden of another, and all inheritances iſſuing out of or 
exerciſable with the ſame,. Co. Litt. 6, 19, 154. A 


— — -- 


(where the old cuſtom was, that men might deviſe by 
will lands and Tenements as well as goods and chattels,) 
for the hearing and determining any controverſy touch- 
ing the fame. Reg. Orig. 244. 
TENENDUM, That clauſe in a deed wherein the 
tenure of the land 1s created and limited. The office of 
a Tenendum in a deed is, to limit and appoint the tenure 
of the land which is held, and how, and of whom it is to 
be held. Before the ſtatute called Quia emptores rerra- 
rum, 18 Ed. 1. ft. 1, the Zenendum was uſually of the 


 feoFor and his heirs, and not of the chief Lord of the 


fee, whereby Lords loſt their eſcheats, forfeitures, Sc. 
But fince the ſaid ſtatute, the Tenendum, where the fee- 
fimple paſſes, muſt be of the chief Lord of the fee, by 
the cuſtoms and ſervices whereby the feoffor held; yet 
this ſtatute does not extend to a gift in tail, for the 
donee ſhall hold of the donor. Co. Lett. 6, 4: 2 Int, 65, 
67, 500, 501, $92, 505. See titles Tenures; Tail. a 

The Tenenaum ſeems now to be incorporated with the 
Habendum, for we ſay, To have and ta hold, in which 
clauſe the eſtate is limited, Sc. See title Dead II. 4. 

TENENTIBUS IN Assis Aa now ON ERAN DIS, 
A writ for him to whom a diſſeiſor hath alienated the 
land whereof he diiTeiſed another, that he he not moleſted 
in aſſiſe for the damages, if the diſſeiſor had wherewith 
to ſatisfy them. Reg. Orig. 214. = 

TENHEDED, or TIENHEOFED, Saxon.] De- 
canus, Caput wel Princeps Decanie five Decuriæ. Leg. 
Edæo. Conf. c. 29. 

TENMENTALE ; Sec Tementale. 

TENOR, Lat.] Of writs, records, Sc. is the ſub- 
tance or purport of them : or a tranſcript or copy. 
Tenor of a libel hath been held to be a tranſcript, which 
it cannot be if it differs frm the libel ; and Zuxta tenorem 
imports it, but not ad efeZum, &c. for that may import 
an identity in ſenſe, but not in words, 2 Salt. 417, In 
action of debt brought upon a judgment in an inferior 
Court, if the defendant pleads u fiel record, the Jener 
of the record only ſhall be certified; and by Hale, Chief 
Juſtice, it may be the ſame on certierari's. 3 Salt. 296. 

5 A2 A return 


TENOR. 


A return of the Tenor of an indiòment from Londen, on 
a cerbiorari to remove the indictment, is good by the city 
charter; but in other caſes it is uſual to certify the re- 
cord itſelf, 2 Hawk, P. C. c. 27. F 26, 76. 

Tr NOEE INDICTAMENTI MITTENDO, Is a writ 
whereby the record of an Indictment, and the proceſs 
thereupon, is called out of another Court into the King's 
Bench. Reg. Orig. 69. See Certiorari. 

TEerors PRASENTIUN, The Tenor of Theſe Pre- 
ſents, is the matter contained therein, or rather the in- 
tent and meaning thereof; as, to do ſuch a thing ac- 
cording to the Tenor, is to do the ſame according to 
the true intent of the deed or writing. 

Fas PANIS, The eſſay or aſſay of bread, 
cunt, 

TENTER, A ſtretcher or trier of cloth, uſed by 
dyers and clothiers, Oc. mentioned in the ſtatutes 
1 R. 3. c. 8; 39 Elix. c. 20. 

TENTHS, Decime.] The tenth part of the annual 
value of every Spiritual Benefice, according to the valu- 
ation in the King's books; being that yearly portion 
or tribute which all eccleſiaſtical livings — paid 
to the King. They were anciently claimed by the Pope, 
to be due to him jure divine, as High Prieſt, by the ex- 
ample of the High Prieſt among the [Fews, who had 
Tenths from the Lewites: But they had been often 
granted to the King by the Pope upon divers occaſions, 
ſometimes for one year, and ſometimes for more ; and 
were annexed perpetually to the Crown by flats. 26 H. 8. 
c. 3: 1 Eliz. c. 4. And at laſt granted, with the firſt 
fruits, towards the augmentation of the maintenance of 
poor clergymen. Stat. 2 Ann c. 11. See title Firſt Fruits, 
Collectors of this revenue are to be appointed by the 
King, by Letters- patent, inſtead of the Biſhops; and 
an office is to be kept for management of the ſame, in 
ſome part of London or Weſftminfter, &c. flat. 3 Geo. 1. 
£.10.—Tenths likewiſe ſigniſied a tax on the Temporalty. 


_ See title Taxes. 


TENTS, Robbing of, in fairs and markets, is felony 
without benefit of Clergy, flat. 5 & 6 Ed. 6. c. 9. See 
title Larceny II. 1. 


TENURE, 


Tzxura, from the Latin Tenere.) The manner 
whereby lands or tenements are holden; or the Ser- 


vice that the Tenant owes to his Lord. There can be no 


Tenure without ſome Service, becauſe the Service makes 
the Tenure. 1 ff. 1, 93. A Tenure may be of houſes, 
and land or tenements ; but not of a rent, common, Cc. 

Under the word Tenure is included every Holding of 
an inhericance ; but the fignification of this word, which 
35 very extenſive one, is uſually reſtrained by coupling 
other words with it ; this is ſometimes done by words 


- which denote the duration of the tenant's eſtate; as, if 


a man holds to himſelf and his heirs, it 1s called Tenure 
in fee-fimple. At other times, the Tenure is coupled 
with words pointing out the inſtrument by which an in- 
heritance is held ; thus, if the holding is by copy of 
cqurt-roll, it is called Tenure by copy of court-roll. At 
other times, this word is coupled with words that ſhew 


| the principal ſervice by which an inheritance is held; as, 


— 


where a man held by Xnigbt- Service, it was called Tenure 
by Knight- Service. 5 New Abr. 


—— — — 
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Almoſt all the real property of the kingdom is, by the 
policy of our Laws, ſuppoſed to be granted by, de. 
pendent upon, and holden of, ſome ſuperior Lord; by 
and in conſideration of certain Services to be rendered to 
the Lord by the Tenant or poſſeſſor of this property. 
The thing holden is therefore ſtyled a Tenement; the pol. 
ſeflors thereof, Tenants; and the manner of their poſ- 
ſeſſion, a Tenure, Thus, all the land in the kingdom is 
ſuppoſed to be holden, mediately or immediately, of the 
King, who is ſtyled the Lord paramount, or above all.— 
Thoſe that held immediately under him in right of his 
crown and digrity, were called his Tenants in capire, 
or.in chief; which was the moſt honourable ſpecies of 
Tenure, but at the ſame time ſubjected the tenants to 
greater and more burthenſome ſervices than inferior 
Tenures did; a diſtinction which runs through all the 
different ſorts of 'Tenure. 2 Comm. c. c. 

The above maxim, and the whole of the doctrine of 
Tenures, being founded on the Feudal Sem, ſome 
knowledge of that is abſolutely neceſſary, in order to 
comprehend the nature of Tenures, as they relate either 
to the ancient or preſent ſtate of the Englih Law. 
Theſe ſubjeRs are admirably and clearly treated in Chap. 
ters IV, V, and VI of the 2d book cf the Commentaries, 
The following abridgment from Sir Martin Wright's 


Introduction to the Law of Tenures, (frequently referred to 


by the learned Commentator,) with ſome extracts from 
the Commentaries, are ſubmitted to the Reader : Having 
been arranged in the following order, by the Editor of 
this Work, very early in the progreſs of his labours, it 
is now inſerted, (not without ſome heſitation,) princi- 
pally becauſe references are made to and from this 
Title in very many Titles throughout the Dictionary. 
An acquaintance with this part of our Law is ſo inti- 
mately connected with all that concerns real property, 
that even an imperfect attempt at thus preſenting it, in 
one arranged and connected view, mult be attended with 
advantage to the Student; and will, in a ſmall degree at 
leaſt, obviate the inconvenience ariſing from the diſ- 
jointed nature of the information conveyed, under the 
ſeveral Heads, ſcattered through the Dictionary in alpha- 
betical order. 


I. The Law or Doctrine of FE ups, as relates to the 
preſent purpoſe. 
1. Definition. 
2. Origin and Progreſs. 
3. Doctrine Deſcents. 
4. Feuds Proper. 
5. Feuds Improper. 
6. Feudal Obligations — Fealty, 
7, ——-Iarraxty. 
8. —— Aid, (and fee II. 6.) 
II. The Eftabliiment of Feuds, er Fees, i England; 
and their Incidents. 
I. Firſt Introduction. 
2. Effect thereof. 
3. Conſeguences of Tenure- N ardſbip. 
4. —— Marriage. 
. Relief. 
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TENURES I. 1-4. 


III. The Principlus, Qualities, and Rules TENVURE. 


1. Principles. 8. Dower. 
2. Knight-Service. 9. Curteſy. 
3. Socage. 10. Forfeiture of Eftates. 


4. In Fee, or for Life. 11. Burgage-Tenure, 
5. Fee fimple. 12. Gaveltind. 

6. Fee-tail, 13. Copyholds, 

7. For Life. 


I. 1. FevuD, according to Somner, is a German com- 
pound, conſiſting of feh, feo, or 2 (a ſalary, ſtipend, 
or wages,) and hade, head, or bode (quality, kind, or 
nature). Feudum, | Fief, or] Fee, or land holden in 
ſee, is, therefore, (conſidered in its primary acceptation,) 
what was holden in fee hode, by contraction, fred or feud ; 
i. e. in a ſlipendiary, conditional, mercenary way and na- 


ture; with the acknowledgment of a Superior, and a 


condition of returning him ſome ſervice for it; upon 
the withdrawing whereof, the land was revertible unto 
the Lord. Somn. on Gav. 106, 111.-Allodial lands 
were ſuch as the Proprietor had the abiolute property 
in; the term being derived from the Northern, odbal, 
right; ſo called from odh, preprietas, and all, tetum ; the 
ſyllables being tranſpoſed. See 2 Comm. 44, & =. 
Others derive this word from an and er, allotment; 
the mode of dividing what was not granted as ſtipendiar 
property. Robert/. Cha. V. 


Feuds, or Feuda, ſays Selden, are the ſame which, in 


our Laws, we call Tenancies, or Lands held; Feuda, alſo, 
are poſſeſſions ſo given and held, that the poſſeſſor is 
bound to do ſervice to him from whom they were given. 
Seld. Tit. Hon. 273. 

This ſervice was originally purely military ; and the 
poſſeſſor or Feudatary's homage or fealty was, (as it 
ſeems,) in the infancy of feuds, a kind of military en- 

gement, rather implied than expreſſed; to be faith- 

ul to his benefactor, and alſo aſſiſtant unto him. Spel- 
man therefore calls a feud, prædium militare; and Som- 
ner ſays that every inheritance is improperly and cor- 
ruptly called a ff or fete, that is not holden milirie 
gratia, the ground of all fees. Selin. Feuds 6: Id. Glo. 
inn; Somn, Gav. 49. L 

2. Feuds were originally a military policy of the 
Northern conquering nations, deviſed as the moſt likely 
means to ſecure their new acquilitions ; and were large 
diſtricts, or parcels of land, given or allotted by the 
conquering General to the ſuperior Officers of his army; 
and by them dealt out, in leſs parcels, to the inferior 
Officers and moſt deſerving Soldiers. Thus a proper 
military ſubordination was, naturally and rationally 
enough, inferred and eſtabliſhed; and an army of Feu- 
dataries were as ſo many Stipendaries, always on foot, 
ready to muſter and engage in the defence of their country. 
So that the feudal returns of /zalty, or mutual fidelity and 
a:d, ſeem originally to have been political, or rather na- 
tural, conſequences, drawn from the apparent neceſſity 
theſe warlike people were under of maintaining their 
ground, with the ſame ſpirit, and by the ſame means, 
they had got it. Wright's Lax of Tenures 7— 10. 

As the Princes of Europe were every day more and 
more alarmed by the progreſs of the Northern ſtandard, 
many of them (and by degrees all) went into this or a 
like policy, as the ſirongeſt intrenchment ; and, in 


mad 


| 


imitation of it, they, reſerving the daminium or 

of the lands they gave, parcelled out ſome of their own 
poſſeſſions or territories under an expreſs fealty ; engag- 
ing their Beneficiaries or Feudataries to make them t 
like returns of fidelity and aid, as followed from the- 
nature and deſign of an original feud, From hence, 
probably, the feudal obligations began to be conſidered 
as renders, or ſervices of render, calculated for the benefit 
of the Proprietary ; who was, in reſpect of the dominium 
remaining in him, thenceforth called Dominus; and mili- 
tary aid or ſervice (as now called) was underſtood to 
be the real or fictitious terms or conditions of all pro- 
priety or poſſeſſion in Europe. Wright 10—13. 

3- Feuds were originally precarious, and held at the 
will of the Lord ; they next became certain for one 
year; and were, ſome time after, given for life. Bot 
though feuds were not at firlt hereditary, yet the vaſ- 
ſals or feudal tenants were called nativi, as if born 
ſuch; and it was unuſual, and even thought hard, to 
reject the heir of the former Feudatary, provided he 
was able to do the ſervices of the feud, and the Lord 
had no juſt objection againſt him. But though the Lord 
did not remove the heir from the feud, yet it is not 
likely that he ſucceeded abſolutely as of courſe, but that 
ne paid a fine, or made ſome acknowledgment in the 
nature of re/:ef for the renewal of the feud ; and though 
that reaſon ceaſed, yet the fine was continued afterwards, 
became hereditary, and is well known at this day 
(though by teveral names) in moſt countries. Frigbt 
13z—15. See pot. Il. 5. 

Feuds were afterwards extended, beyond the life of 
the firſt vaſſal or feudal tenant, to his ſons, or ſ-me or 
one of them whom the Lord ſhould name. In pro- 
ceſs of time, grandchildren ſucceeded to ſons, and bro- 
thers alſo ſucceeded to brothers, if the Feud was antiguum 
aut paternum ; but not if it was novum, 2. e. newly pur- 
chaſed or acquired; not having deſcended from the fa. 
ther to the brother firſt dying. At length, not only 
deſcendants in the direct line ſucceeded i nfinitum, but 
collaterals alſo, without regard to their degree, provided 
they were deſcended from, and were of the blood, of the 
firſt Feudatary. Hright15—18, and the authorities there 
cited. — See the next diviſion. 

Spelman ſays, that theſe ſeveral conditions of feuds 
had their ſeveral denominations ; while precarious, they 
were called z2unera; when for life, beneficia; and were 
firſt called eda, when they began to be granted in per- 


petuity, and not before. Spelman on Feuds 4, 6, 9. Som- 


ner ſays, Feudum was a word not known until about 
A. D. 1000. Somner on Gav. 102. 

4. Feuds being thus originally in the hands of mili- 
tary perſons, who were under frequent incapacities to cul- 
tivate their own lands, they found it neceſſary to com- 
mit part of them to perſons who, having no feudal poſ- 
ſeſſions of their own, were glad to poſſeſs them on any 
terms. To ſuch perſons ſmall portions were let, re- 
ſerving ſuch returns of ſervice, corn, cattle, or money, 
as might enable the proprietors to attend to the feudal 
duties unmterruptedly. By this means the feudal po- 
licy was conſiderably extended ; as all perſons accepting 
a feud were, under an expreſs or imphed fealty, obliged 
to anſwer the ſtipulated renders, and to promote the 
peace and welfare of the fexdal ſociety. _ hence 
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TENURES I. 4.—lII. 2. 


therefore aroſe the diflinAions made by the feudiſts, of 
Feuds prefer and improper, and the many ſubdiviſions of 
theſe terms. Wright 19—26. 

Proper Feuds are ſuch, and ſuch only, as are purely 


military; and, at this time, hereditary ; and ſuch as in 


all reſpects preſerve the nature of an original feud, as 
before explained, It was the military nature of theſe 
feuds that firſt rendered women and monks incapable of 
receiving or ſueceeding to feuds of this fort ; and that 


-;eſtrained the alienation, deviſing, or incumbering of the 


feud by the Feudatary, without the conſent of the Lord; 
and of the ſeigniory by the Lord, without the conſent of 
the Tenant; the obligations of the ſuperior and in- 
ferior being mutual — reciprocal, The ſeudal courſe 


of ſucceſſion, in all proper feuds, belonged to the ſons 


only, (excluſive of daughters,) and to them equally ; 
until, by a conſtitution of the Emperor Frederic, ho- 
norary feuds became indiviſible; and, as ſuch, they 
(and, in imitation of them, military feuds in moſt 
countries) began to deſcend to the eldeſt ſon only. 

right 27—32. | 
$5. All feuds, fold or bartered for any immediate or 
contracted equivalent; or that are granted free of all 


ſervice; or in conſideration of one or more certain fer- 


vices, whether military or not; or upon a cers, or rent, 
in lieu of ſervice ; and all ſuch feuds as are, by expreſs 
words in their creation or conſtitution, alienable, or 
allowed to deſcend indifferently to males or females ; 
are anproper feuds. Hright 32. Of which fort molt feuds 
are at this day, - 

They are diſtinguiſned from proper feuds, by ſuch 
qualities only as are varied from or ſuperadded to the 
feud by express proviſion of the parties: They muſt ap- 
pear to be ſo from the words of the zzv:/i7ure 3 which 
ſolemnity is as neceſſary to this as to a proper feud : 
And the cuſtom of the country where the teud lies mult 
be accurately obſerved. ; 

6. Few of the feudal obligations are, as ſuch, of 
force with us. Firſt mentioning Fealty, thoſe of Zvi&#ion 
and Aid may deſerve ſome notice; as our Laws of 
Warranty and Aid may be ſuppoſed to depend on them. 

FeaLTY, the efjential feudal bond, is ſo neceſſary to 
the very notion of a feud, that it is a downright contra- 
diction to ſuppoſe the moſt improper feud to ſubſiſt with- 
out it. Craig de Jure Feud. 45—7, 223: 1 fl. 129, a: 
Seld. Tit. Hon 273. See title Fealty. 

7. The feudal obligation upon EvicTion, ut wel 


| Feudum aliud, ejuſdem bonitatis, reſtituat Dominus wel eſti- 


maticnem praftet, it confidered as a penalty upon the 
Lord for refuſing or negleQing, when required, to pro- 
te& or defend the Feudatary's title to the fee, might be 


always reaſonable ; otherwiſe, it rather ſeems to have 


prevailed upon the reaſon of contradted and improper 
feuds, than by the noture of a pure original fend. And 
though none of the ancient feudiſts make any ſtrict diſ- 
tinction, yet they muſt be underſtood to ſpeak of the 


times in which they wrote; in which ſuch improper 


feuds chiefly prevailed; nay, when almoſt all feuds 
were alienable and ſaleable as matters of merchandife. 
Wright 39, 40. 

8. Arn, as underſtood to import an obligation upon 


the feudal Tenant to contribute to the private neceſſities 
or occaſions of the Lord, was not of direct feudal obli- 


gation ; the original feudal aid ſeeming to have been 
purely military, binding the Feudatary merely to concur 
with, and to aſſiſt his Superior ot Lord, in defence of the 
feud, or feudal ſociety. On this ground it can hard!y be 
made out, that the ſeveral different Aids which have 
been exacted, are to be inferred from the reaſon 901 
feuds; but they rather ſeem to depend upon the uſage 
or cuſtom of the ſeveral countries where tliey are ef. 
bliſhed, Nrigbt 40, 42. See poft. II. 6. 


II. 1. IT 1s 0v1eF1CULY to determine preciſely the 
time when Feuds or Tenures were firſt brought into Vx, 
LAND : Some have thought that they were planted 
here long before the Conqueſt; others, that they were 
introduced by Hilliam I. ſoon after. The authoritie; 
on both ſides this queſtion are numerous. See 1 2. 
76, b: Pref. by Bp. Gibſon to Spelman on Feuds : $17. 
Tit. Hon. 5 10: Bacon Hiſt. Eng. Gow. 161: Temple“, 
Tntred. 171: Hale Hift. Com. Law 107, 223: Crag 
de Fare Feud, 29: Somn. en Ga. 100: Camden: Bru”, 
lib. 2. c. 16. $7; and a vaſt variety of authorities, 
quoted and compared together in Wright's Tenure,, 
3 3 

One obſervation may be of ſervice in deciding t},; 
queſtion; that William I. about the 20th year of his 
reign, juſt when the general Survey of Exgland, called 
Domeſday Book, is ſuppoſed to have been finiſhed, and 
not till then, ſummoned all the great men and lard. 
holders in the kingdom to London and Saliſbury, to do 
their homage and to {wear their fealty to him. Hence 
we may reaſcnably ſuppoſe, 1ſt, That this general ho. 
mage and fealty was done at this time in conſequence of 
ſomething new ; or elſe, that engagements ſo important 
to the maintenance and ſecurity of a nei eſtabliſhment, 
would- have been required long before. 2dly, That 
as this general homage and fealty was Jone about the 


time that Dome/day-Bo9K was finiſhed, and not before, 


it may be ſuppoſed that that ſurvey was taken upon or 
ſoon after our anceſtors? conſent to Terures, in order to 
diſcover the quantity of every man's fee, and to fix his 
homage. J/right 52—56. 


On the whole, therefore, it ſeems, that it may ſafely 


be aſſumed, that Tenures firſt became a principal branch 
of the national policy in the time of Villiam J.; for, 


even in the Saxon times, particular proprietors of large 


tracts of land, which they could not cultivate and manure 
themſelves, might let ſome part of them to their neiph- 


bours, under various acknowledgments or returns of ſer- 


vice, not altogether unlike ſome of the feudal returns : 
Eſpecially as our Saxon anceſtors may be ſuppoſed to 
have had ſome notion of ſuch returns, they being a co- 
lony or branch of the ancient Ger-;, who firſt brought 
the feudal policy into Europe. Wright 57, u. 

2. The eſtabliſhment of 'Tenures in England may be 
called an extraordinary alteration of the national policy; 
not only becauſe it was ſuch in many of its conſequences, 
but likewiſe becauſe it originally and immediately de- 
feated all ſuppoſition or poilibility of propriety in any 
other perſon than the King; inſomuch that it became a 


fundamental neceſſary maxim, principle, or fiction f 


our Engliſh Law ef Tenures, (alluded to in the intro- 
duCtion to this Title,) that the King is univerſal Lord 
of his whole territories ; and that no man doth or can 

poſſe(s 
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poſſels any part thereof, or lands therein, but a. erther 
mediately tr immediately derived from him. WFrigot 58, 
See alſo 1 /. 65, a. ; : 
According to this poſition, of which the truth is un- 
deniable, all the lands in EAgluud, except thoſe in the 
King's hands, are feudal, I his univerſality of Te— 


thus be molt likely to be qualified for the ſervices of 
; the leud. Forte/e. de LI. Ang. c. 44: Smith de Rep Arg. 


| 
| 


nures, if not quite peculiar to England, certainly does not 
\revail in ſeveral countries on the Continent of Eurce, 


where the feudal ſyſtem has been eſtabliſhed; and it 
ſeems there are ſome few portions of a/lodial land in the 
Northern part of our own lſland. As to Scollund. Ld. S/air 
expreſſes himſelf rather ambiguoully on the ſubject ; for 
he lays, that there remains little of ullodial land in Scot- 
land; but in a few lines after, obſetves, that the gl-bes 
of the Clergy, which ſeem to come neareſt to allodials, 
are more properly mortified, or, as we ſhoutd call them, 
Mortmain Fees. Starr, Int. See 1 In. 65, a. in n. 

As William I. however, notwithſtanding the moakiſh 
relations, and the milappreheaftions of ſome modern 
writers, did not claim or poſſeſs himſelt of the lands of 
England, as the ſpoils of conqueſt; ſo neither did he 
ty tannically and arbitrarily ſubject them to a feudal de- 
pendence ; but as the feudal Jaw was at that time the 
prevailing law in Europe, William, who had always go- 
verned by this policy, might probably recommend it to 
our anceltors, as the molt obvious and ready way to put 
them upon a foot with their neighbours; and to ſecure the 
nation agaiolt any future attempts from them, We find 
accordingly, among the laws of lam I. a law cnact- 
ing the feudal law itſelf; not indeed eo nomine, but in 
eifect; as it requires from all perſons the ſame engage- 
ment to, and introduces the ſame dependence upon, the 
XIV c, as Supreme Lord of all the lands in England, as 
were ſuppoſed to be due to a ſupreme Lord by the feu- 
dal law. The Law meant, is the 52d law of Milliam l. 
(See Wright 65); the terms of which are abſolutely 
feudal, and are apt and proper to eſtabliſh that policy 
with all its conſequences: for it requires, “ that all 
owners of land ſhould expreſsly engage and ſwear that 
they would become Yafa!s or Tenants, and as ſuch be 
faithful to William as their Lord; and that they would, 
in conſequence thereof, every where faithfully maintain 
and defend his, their Lord's, territories and title, as 
well as perſon, and give him all poſſible aid and aſſiſtance 
againſt his enemies foreign and domeſtic.”” See alſo the 
$5th, 58th, 68th, and 69th laws of this King; and Sir 
M. Wright's ingenious obſervations upon the whole, in 
his book, p. 69, & /eg. 

3. Although it is certain that War ps#1yP could be 
no part of the law of feuds before they became heredi- 
tary, yet then, as they often deſcended on infants who 
were incapable of performing or engaging for the ſer- 
vices of the feud, Hardſhips of the Land, 1. e. the cul- 
tody of the feud itſelf, was retained by the Lord ; that 
out of the profits he might provide a fit perſon to ſupply 
the infant heir's defect of ſervices until he came of age 
to perform them. right 89. 

With reſpect to the cuſtody. or Ward/hip of the Body, 
there is no clear feudal reaſon to be given for it; and 
therefore we may ſuppoſe that our Norman anceſtors 
might think it reaſonable, rather in regard to the infant 
heir, than to the Lord himſelf, that the Lord who had 
the cuſtody of the feud, ſhould likewiſe have the care 


and maintenance of the infant Feudatary ; who would 


! 


264: Cowel, Jaſt. lib 1. tit. 17. 2: 1 inft. 75, 3. 
Bacon. Hiſt. Eng. Gow. 148. Sce 2 Comm. c.5. þ. 67; 
c. 6. þ. 87; and this Dictionary, title Guardian, 


4. As for Max ATIAGGE, the Lords of our Engith fees: 


might poſſibly take the hint from Normandy : though, 


in the ſenſe of our law, in which it meant the intereſt of 


the Guardian in beftowing a Ward in marriage, ard 
was underitood to be a beneficial perquiſite of Penute, 
no expreſs notices of it can be found earher than the 
ſtatute of Merton, c. 6,7, (20 H. 3.) By the charter of 
Uenry l., a daughter of any ofthe King's tenants was not, 
even in the life-time of her father, to be me:ried without 
the King's privity ; becauſe otherwiſe ſhe nught marry 2 
public enemy. But the King was to take nothing tor 
his conſent; nor could he reſtrain the father from mar:y- 
ing her to any that was not ſuch enemy: but this char- 
ter ſays nothing of the marriage of males, nor does it 
give the leaſt colour or countenance to any private pro- 
fit from the marriage of females. Our Egli Lords, 
however, by an extraordicary conſtruction of Magna 
Charta, took upon them, vot only the abſolute marriage 
of female wards, but of males too, which at length be- 
came one of the great feudal grievances. See LI. H. 1. 
c. 1: Spelman on Feuds 29: Glanv. lib. 7. c. 12. p. 55, a: 


Bratt. lib. 2. c. 37. $6. p. 188, a: 2 Comm. c. 5. p. 703 
8 


Co 6. Pp. 8 . 
5. Retizp ; | Relevamen, relevatio, reltvium; inti- 


mating, that the inheritance, which, by the death of the 


former tenant, became jacens, or caducum, was thus re- 
lecvatus, lifted or raiſed up again. See Bradon, lil. 2. 
c. 36: Britton, c. 69: Spelm. Relevamen :| wes not a 


ſervice, but à ſruit of feudal tenure. 2 Rell. Ar. 514. 


D. 3: 3 Rep. 66: 1 Int. 83, a. Theſe were not arbi- 
trarily introduced by ZUam J., but brought into Eng- 
land with feuds according to the cuſtom of the feudal 
law, and other nations: And although Lord Cate (2 Inf, 
7,8; but ſee 1 {nft. 156, a,) ſuppoles Reliefs to have 
been certain at the Common Law, yet they were pro- 
bably with us originally uncertain as by the feudal law ; 
and were, no doubt,. on this account, another cf the 


great grievances of Tenure ; to remedy which, ſeveral. 


laws were made, fixing them at certain ſums for all 
lands held by E till the expiration of that 
Tenure, under the fat. 12 Car. 2. c. 24. See LI. V. 1. 
c. 22: Ll, H. 1. c. 14: Magna Charta, c. 2: ante I. 3, 
and Wright's Tenures. 

The Relief of Secage lands, was fixed by the goth law 
of Milliam I. at one year's rent, and remains the ſame to 
this day; although it is not taken notice of in any of the 
charters of Hen. I., John, or Hen. III. Glasv. lib. . 
c. 4: Fleta, lib. 3. c. 17.411: Litt. F 126, 7: 2 Inft. 
232: and ſce 1 1nft. gz, a. in u.; and title Relief in 
this Dictionary, and 2 Comm. c. 5. p. 65 ; c. 6. p. 87. 

6. Aids, (ſee ante I. 8,) called by Spelman, (Treati 
Feuds 59,) Tribute, and by our old authors Auxilia, were 
mere benevelences, rendered by a tenant to his Superior or 
Lord, in times of difficulty and diſtreſs. Brafon, lik 2. 


c. 16. 8: Fleta, lib. 3. c. 14.4.9. Thele were not of 


direct feudal obligation; but firſt obtained out of a re- 
gard to the — and occaſions of the Lord. The 
kind and quantum therefore of every a was originally 
as various and uncertain as the occaſion of the Lord and 


the: 
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the abilities vf the Ienaut. But as Aids grew frequent, 
they became, in many countries, eſtabliſhed renders of 
duty ; Thus, in Normanay, the three molt uſual and fre- 
quent Aids; iſt, To make the Lord's eldeſt fon. a Knight; 
2dlv, To marry his eldeſt daughter; and, zdly, Lo ran- 
ſom his perſon ; became fixed and eſtabliſhed. Beſides 
theſe, there was one of an inferior nature, reſpecting 
only inferior Lords, viz. An Aid to enable the Lord to 
pay his relief, therefore called aid de relief. Io all 
theſe our anceſtors were liable, and thus far went into the 
Norgnan notions on this ſubject, nay they even went far- 
ther; for in the time of King 7%u, inferior Lords took 
Aids to pay their debts, and in the time of King Hen. II. 
it was doubted whether Lords might not require Aids 
towards their military expeditions; but at length theſe 
inferior Aids, together with the aid de relief, and other 
illegal Aids impoſed by the King himſelf, were effectually 
aboliſhed by a charter of King John, revived and re- 
ftored by Jar. 25 E. 1. c. 5, 6: and the two firft of 
the uſual aids before- mentioned were fixed, (by at. 
FWeftm. 1. c. 36, extended by at. 25 Ed. 3. c. 11, 
to aids required by the King,) as follows, v/z. The Aid 
of a Knight's fee at 20s. and of ſocage lands of zo/. per 
annuum, at 20s, and fo pro rata. "Theſe ſtatutes do not 
regulate the 3d Aid for ranſom of the Lord's perſon ; this 
was leſs frequent, and by no means capable of certainty ; 
it being of the higheſt conſequence, with regard eſpeci 
ally to the Sapręme Lord, that he thould at any rate be 
ranſomed as often as he was taken priſoner of war. right 
105—115. See 2 Comm. c. 5. p. 63, Sc.; c. 6. p. 80. 

7. When a fee determines for want of heirs or proprer 
delitum tenentis, the land falling back to the Lord is 
called an Esc HEAT [E/caeta]; and is as ſuch reckoned 
by our Exgliſb Lawyers among the fruits or perquiſites 
(though it might properly be conſidered as the abſolute 
determination) of Tenure. Spelman on Feuds 37. 

Spelman (26: ſupra) divides Eſcheats into regal and 
feudal ; (in which he is followed by Coke, 3 ff. 111;) 
agreeable enough to the import of the word eſcheat 
from the French ęſcheoir, to happen). But, ſtrictly 
peaking, ſuch lands as are not held inmediately of the 
King, and yet happen to him upon the commiſſion of 
any treaſon, are not Eſcheats, but Forfeitures ; which 
were given to the King by the Common Law, and do 
not depend upon the law of feuds or Tenures, but upon 
Saxon Laws, made long before their introduction, and 
which prevail even now. Lambard. Ll, Alf. c. 4: 
II. Canuti. c. 54. See title Forfeiture, 
Though this forfeiture to the King may ſeem ſevere on 
the meſne Lord, in defeating his ſeigniory, yet it ſeems 
a puniſhment inflicted on him, for his want of caution 
in the choice of his tenant. —The Law having inflicted 
a ſimilar penalty on the Lord, where the tenant is guilty 
of felony only; the King, in this latter cafe, having the 


land a year and day, to the prejudice of the immediate 


Lord, to whom the eſtate in that caſe eſcheats. See Mag. 
Charta. c. 22, 31: 1 Inft. 18. b, inn: 2 tuft. 36,7: 
3 inſt. 111: St, de Prerog. Regis. 17 E. 2. c. 16: Staund- 
ford, P. C. I. 3. c. 30: And tor further matter, 2 Comm. 
c. 5, 6; and this Dictionary, title E/chear. 
If lands be held of the King, as of an honour come to 
him by a common eſcheat, as the tenant's dying without 
heir, or committing felony, theſe lands are part of the 


honour ; otherwiſe, if forfeited for treaſon, for then they 


10 


come to the King by reaſon of his perſon and crown ; a1 
it he grants them over, Cc. the patentee ſhall hold of 
the Hang in chief. 2 1». 64. 

It was found by ſpecial verdict, That the Prior of l 
ton was ſeiſed of a houſe in Southwark, held of the Arch. 
biſbop of Canterbury, as of his borough of Sorrhauort ; 
and (an. 30 of his reign) ſurrendered it to Hen. VIII., 
who granted it and other lands to J. S. and his heirs, to 


hold of him in libero burgagie, by tealty, for all ſervices © 


and demands, and not in capite; and afterwards Queen 
Mary granted the manor and borough of Scathebarb tg 
the Mayor and Commonalty of Lenden; and the tenant 
of the meſſuage died without iſſue ; and the queſtion was, 
whether Queen Elis. or the patentees of the borough 
ſhould have the eſcheat ? and adjudged for the Queen; 


for the firſt patentee of the meſſuage held it of the Queen 


in ſocage in capite, as of a ſeigniory in groſs; and the 
words in libero burgagio are merely void; for the land 
out of the horough cannot be held % /ibero burgagio; and 
there ſhall not be feveral Tenures, for one "Tenure 


was reſerved by the King for all; therefore of necefity - 


it ſhall be a Tenure in ſocage of the King, Cre, 
Eliz. 120. 

8. EscuaGe is reckoned by Lord Hale, among the 
perquiſites of 'Venure; and, whether ſo or not, ſeems one 
of its molt obſcure and unintelligible branches. 

Eſcuage, conſidered as a Service, or ſpecies of 'Tenure, 
was not, as Littleton intimates, (55 95,96,) a direct per- 
ſonal ſervice of attendance upon the King in his wars; 
nor was it due upon all military occaſions, as Xxight- 


Service was: But it was a pecuniary aid, or contribution, 


reſerved by particular Lords inſtead, or in lieu, of per- 
ſonal ſervice ; the better to enable them to bear the ex- 
traordinary expence of their own attendance and warfare, 
when the King made war on Scotland or Wales, or upon 
any foreign country, it the "Tenure was ſo expreſſed. 
Brat, l. 2. c. 16: Litt. FF 95, 97, 100, 103, 155, 158: 
Mad. Hiſt. Exc. 45 2: Seld. Notes ad Hengham 113. 

As the Lord's ſervice abroad was tbus uncertain, the 
quantum of this aid was ſeldom aſcertained by reſerva- 


tion; but was uſually proportioned to the fine received 


by the King from his tenants in capi/e, tailing to attend 
in ſuch expeditions. Fleta, lib. 3. fel. 198. 

This aid and fine were both of them called Eſcuage 
& ſeuto quod afſumitur ad ſerwitium militare ( Bract. ubi 
ſupra); in reipect of the ſcutum which ought to be borne 
both by Lord and tenant in fuch wars. 

In this view Eſcuage was a ſpecific ſervice, (of a dif- 


| ferent kind from Knight- Service, ) in reſpe& whereof only, 


the tenant, on account of its ſubſerviency to the military 
policy of the nation, was eſteemed as a Knight, or rather 
as a military tenant, Wright 126, 7. 

Eſcuage, however, it mult be allowed, was anciently, 
as it is at this day, more generally underſtood to denote 
a mul or fine for a military tenant's defect of ſervice; 
as the feodal ſeverities began to abate." Mad. Iliſt. Exc. 


438, 454, 7, 8, 402: 2 Kol. Abr. 50g. F 1: Lilt. F 102, 


Our Kings anciently taking advantage of, or perhaps 
complying with, this humour of their tenants, which 
made their actual ſervices precarious, did ſometimes, 
on occafien of war, without ſummons, aſſeſs a moderate 
ſum upon each Knight's fee, as a Scurage or Eſcuage, by 
which they might be enabled to provide Stipendiaries. 
But as Eſcuage of this ſort was a previous — 

or 
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for ſervice really impoſed at the King's will, and not in- 
curred as 2 fine, it was not long ſubmitted to: In the 
time of King John, it was not cn!y infilted upon as an 
undoubted right of the King's tenants, but the Barons 
ured, and the King, by bis charter, declared, that no 
Kicuage ſhould be impoſed or aſſeſſed nfs per commune 
concilium Regni. See Latt. F 97: 1 Inſt. 72, a: Mag. 
Charta, cap. 37. 

Eſcuage thus becoming the only penalty for defect of 
ſervice, many Lords, by agreement between them and 
their cenants, fixed it at a certain ſum, to be paid as 
often as Eſcuage ſnould be granted, without regard to 
the rate alleſſed by Parliament, Thus aſcertained, it 
was called Eſcuage certain; and becauſe it did 7» effect diſ- 
charge the tenant from all military ſervice, the perſons 
who held by ſuch Eſcuage were looked upon as /ccage 
tenants, and no longer eſteemed as tenants by Kuight- 
ſervice. Litt. F 98, 120: 1 Ind. 87, a. 

As to Eſcuage, ſee alſo the notes on 1 1. 73, 74.— 
And now Eſcuage is expreſely taken away by the far. 


12 Car. 2. c, 24. (See poſt, III. 3.); and had fallen into 


diſuſe long before; for there is no inſtance of Parliament 
aſſefling it ſince the reign of Edward II. See, further 
2 Comm. c. 5. p. 74, Ec. 


III. 1. Ir 1s so ABSOLUTE A MAXIM, principle, 
or fiction of the Law of Tenures, that all lands are holden 
either mediately or immediately of the King, that even the 
Ling bimſelf cannot give lands in ſo abſolute and uncon- 
ditional a manner, as to fet them free from Tenure,— 
And therefore, if the King ſhould grant lands without 
reſerving any particular ſervice or Tenure, or if he ſhould 
in expreſs words declare, that his patentee ſhould have 
lands ab/gue aligue inde reddendo; yet the Law or eſta- 
bliſhed policy of the kingdom would create a Tenure ; 
and the patentee ſhould anciently (before the fat. 
12 Car. 2. c. 24.) have held of him in capite by Knight- 

fervice. 1 Inſt. 1, 65 : 2 Inft. pot: Somn. on Gav. 126: 
6Rep.6: g Rep. 123: Bro. Tenures, 3, 52. And now, in 
ſuch caſe, or if the King releaſe the ſervices to his tenant, 
it will not extinguiſh the Tenure ; but the tenant ſhall, 
notwithſtanding, hold by fealty, which, as was before ob- 


| 
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baſe, were ſuch as were ſtinted in quaptity, and could not 
be exceeded on any pretence; as, to pa a tated annual 
rent, or to plough-tuch a field for three days. The on- 
certain depended. upon unknown contingencies; as, to 
do military jervice in perſon, or pay an atle{ment in lieu 
of it, when called upon; or to wind a hora whenever the 
Scots invaded the realm; which are free {-rvices: Or ta 
do whatever the lord ſhould command ; which is a baſe 
or villein ſervice. 2 Comm. c. 5. N 
From the various combinations of theſe fervices have 
ariſen the four kinds of Lay Tenure which ſubfitted in 
England till the midile of the laſt century; and three of 


which ſubſiſt to this day. Of theſe, Vacon (who wrote 


under Hexry the Third) ſeems to give the cleareſt and moſt 
compendious account, of any author ancient or modera; 
of which the following is the outline or abſtraR : *©Tene- 
ments are of two kinds, fran!:- tenement, and villenage. 
And, of frank-tenements, ſome are held freely in con- 
fideration of homage and Knight-ſervice ; others in frec- 
ſocage with the ſervice of tealty only.” And again, Of 
villenages ſome are pure, and others are p:iviſeged, He 
that holds in pure villenage hall do whatloever is com- 
manded him, and always be bound to an uncertain ſer- 
vice. The other kind of villenage is called villein ſocage ; 
and theſe villein focmer, do villein ſervices, but ſuch a+ 
are certain and determined.“ See Brac. J. 4. tr. 1. c. 28 

Of which the ſenſe ſeems to be as follows: Firſt, Where 
the ſervice was free, but uncertain, as military ſervice 
with homage, that Tenure was called the "Tenure in 
Chivalry, per ſervitium militare, or by Knight-(ervice. 
Secondly, where the ſervice was not only free, but alſo 
certain, as by fealty only, by rent and fealty, Sc. that 
Tenure was called /iberum focagium, or free ſocage. Theſe 
were the only free holdings or tenements; the others 
were villenous or ſervile: As, thirdly, where the ſervice 
was baſe in its nature, and uncertain as to time and quan- 
tity, the Tenure was purum villenagium, abſolute or pure 
villenage., Laſtly, where the ſervice was baſe in its 
nature, but reduced to a certainty, this was ſtill villen- 
age, but diſtinguiſhed from the other by the name of 
privileged villenage, willenagium privilegiatum; or it 
might be ſlill called Socage, (from the certainty of its 


ſerved, (I. 6,) is an incident eſſential to every Tenure, | ſervices,) but degraded by their baſeneſs into the in- 
and therefore cannot be releaſed. 9 Rep. 123: Law of | 


Tenures, 196: 2 Comm c. 6. p. 85. 

Lands, thus Shen, are called TENURES ; which 
were principally divided, according to their ſervices, into 
Tenures by Knight Serwice and in Socage. 

According to Bliack/one, there ſeem to have ſubſided 
among our anceſtors tour principal ſpecies of lay Tenures, 
to which all others may be reduced: the grand criteria 
of which were the natures of the ſeveral ſervices or 
reyders, that were due to the Lords from their tenants. 
Ihe Services, in reſpect of their 9ua/:ry, were either free 
or baſe ſervices ; in reſpect of their gaantitiy and the time 
of exacting them, were either certain or uncertain. Free 
Services we: e ſuch as were not unbecoming the character 
of a ſoldier, or a freeman to perform: as, to ſerve under 
his Lord in the wars, to pay a ſum of money, ard the like. 
Baſe Services were ſuch as were ku only for peaſants, or 
rerſors of 2 tervile rank; as, to plough the Lord's land, 
% make his hedges, to carry out his dung, or Other mean 


employments, Ine certain Services, whether free or 


VOL. MI. 


1 


ferior title of willanun ſecagium, villein- ſocage. 

2. Trxvats BY KNIGHT SERVICE differed very 
little from proper feuds; but being now aboliſhed by 
lat. 12 Car. 2. c. 24, and turned into free and common: 
fecage, inquiry ſhall be made at ſome length into that 
exiſting Tenure, See aue I. 1: II. 1, 2: And 2 Comm. 
6063 

4 TexwuRts in SOCAGE are holdings by any cer- 
tain conventional ſervices that are act military; the word 
Socage, according to Sm, being derived of the Saxon 
word Sce, (a liberty, privilege, or immunity,) and agium, 
a legal termination, fignifying ſervice or duty. Sunn. 
Gav. 133, 143, 141: Lt. 117: 1 1nft. 80, 4: Britt. 
c. 66. $438: Flea, lib. 1. c. 8. 

It ſeems, however, more probable and conſiſtent to 
derive Socage from jeca a plecugh ; the ancient ſervice re- 
ſerved on thts Tenure being te plough the Lord's land; but 
which is now changed into many other kinds of ſervice. 


In this ſenſe the Tenure in ſocage is denominated, (like 
the Tenure by Knight-ſervice,) ſimply from the name or 
| B 
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nature of the ſervice at firlt reſerved, JYright 141, 4: 
1 Inſt. 86, (6): Craig de jure Feud. 65: 2 Comm. c. 6, 
and the notes there. 

By the degenerating of Knight-ſervice, or perſonal 
military duty, into eſcuage, or pecuniary aſſeſiments, all 
the advantages (either promiſed or-real) of the feodal 
conſtitution were deſtroyed, and nothing but the hard- 


ſhips remained: Theſe may be collected from the fore- 


going detail, and are very juſtly and feelingly ſtated in 
2 Comm. c. 5. f. 75, 76. | 

Palliatives were from time to time applied by ſuc- 
ceſſive Acts of Parliaments, which aſſuaged ſome tem- 
porary grievances. Till at length the humanity of King 
James I. conſented, in conſideration of a proper equiva- 
lent, to aboliſh them all, though the plan proceeded not 
to effect; in like manner as he had formed a ſcheme, and 


began to put it in execution, for removing the feodal 


grievance of heritable juriſdictions in Scotland; which 
has ſince been purſued and eſfeded by the ſtatute 
20 Geo, 2. cc. 43, 50. King James's plan for exchang- 
ing our military Tenures ſeems to have been nearly the 
ſame as that which has been ſince purſued ; only with 
this difference, that, by way of compenſation for the 
ioſs which the Crown and other Lords would ſuſtain, an 
annual fee-farm rent was to have been {ſettled and inſe- 
parably annexed to the Crown, and aſſured to the inferior 
Lords, payable out of every Knight's fee within their re- 
ſpective ſeignories ; —an expedient, ſeemingly much 
better than the hereditary exciſe, which was afterwards 
made the principal equivalent for theſe conceſſions. For 
at length the military Tenures, with all their heavy ap- 
pendages (having, during the Uſurpation, been diſcon- 
tinued) were deſtroyed at one blow by the far. 12 Cer, 2. 


c. 24, which enacts, That the Court of Wards and 


Liveries, and all wardſhips, liveries, primer ſeiſins, and 
ouſter- le- mains, values and forfeitures of marriages, by 


reaſon of any Tenure of the King or others, be totally 


taken away. And that all fines for alienations, Tenures 
by homage, Knight's-ſervice, and eſcuage, and allo aids 
for marrying the daughter or knighting the ſon, and all 


Tenures of the King in capite, be likewiſe taken away.“ 


And that all forts of Tenures, held of the King or others, 
be turned into Free and Common Socage ; fave only 
'Tenures in Frankalmoizne, Copybelds, and the honorary 
ſervices of Grand Serjeanty,” A ſtatute, which was a 
greater acquiſition to the civil property of this kingdom 
than even Magna Charia itſelf ; Since that only pruned 
the luxuriances that had grown out of the military 
'Tenures, and thereby preſerved them in vigour ; but 
the ſtatute of King Charles extirpated the whole, and 
demoliſhed both root and branches, 2 Comm. c. 5. ad fin. 

The above expreſſion, in the title and body of the Act, 
as to Terures in Capite, and which was alſo repeated by 
the Speaker of the Houſe of Commons, in his addreſs to 
the King on preſenting the bill, is an inaccuracy of a 
very extraordinary nature. For Tenure in Capite ſigni- 
nes nothing more than that the King is the immediate 
Lord of the land-owner ; and the land might have been 
either of a Military or Socage Tenure. See 2 Comm. 
c. 5, u.: Mad. Bar. Ang. 238 : 1 Inſt. 108, n 5: and this 


Dick. title Serjeanty. 


The ſeveral changes made in the Tenure of Socage 


by this Fat. 12 Car, 2. c. 24, arc the following: vs. 


Firſt, It takes away the Aids pur file marier and pur fans 
fitz chevalier, which were incident to all Socage Jenure; 

2. It relieves Socage iz capite from the burden of the 
King's primer ſci/in, and of fines of alienation to the Ning 

to both of which _ in capite was equally liable, wit, 
Tenure by Knight-ſervice in capite, though not ſo to 
Wardihip. 3. It extends the father's power of appoint. 
ing guardians to children of both ſexes ; and thus ſup. 
plied the means of ſtill further preventing guardianſlio 
in Socage. See this Dictionary, title Guardian, In al 
other reſpects, the Tenure in Socage ſeems to be unde; 
the ſame circumſtances, and attended wich the ſame con. 
ſequences, as it was before the Reſtoration. 

Having thus reformed and improved this favourite 
Tenure, the ſtatute, in the next place, provides for the 
extenſion of it throughout the kingdom, This it effec. 
tually ſecures, by converting into Socage all Tenures by 
Knight-ſervice, as mentioned above; and by taking from 
the Crown the power of creating any other 'Tenvre that 
Socage in future. 1 1. 93, (6) inn: And fee II. 
85, (a) inn. | 18 

It appears that there is nothing, however, in the above 


ſtatute which in the leaſt varies the Tenure in Frankal. 


moigne ; it being expreſsly ſaved in the ſtatute, 4 7. See 
this Dict. titles Charitable Ujes ; Frankalmoigne ; Mort. 
main,—Neither does it appear in any way to affect the 
Tenure by Burgage. See title Burgage-Tenure.— And it 
leaves the Tenure by villenage as it was before; one of 
the proviſoes declaring, that it ſhall not be conſtrued 7 
alter or change any Tenure by Copy of Court-roll, or any 
{ſervices incident thereto. 5 7. | 

4. Thus, therefore, All our Engliſh Fees, or Holdings, 
fall at preſent under the notion of SO AGE-TENURESJ; 
which, though they vary in point of ſervice, ſucceſlion, 
Sc. as improper feuds, yet retain the nature of feuds, 
as they are holden of a ſuperior by fealty, and uſually 
by ſome other certain ſervice or i 04 eur ard 
as they are ſubject to relief and eſcheat. Vi 144, 5. 
See further on the ſubject of Socage, /at. 37 Ilan. 8. 
c. 20: Brac. lib. 2. cc. 8, 35, 36: 2 Comm. c. 6. 

Lawyers divide theſe Tenures, according to their du- 
ration, into Efates in fee, for life, for years, and at avid: 
In the preſent inſtance it may be futhcient to clats them 
under E/tates in fee, and for lite only. | 

Eſtates in fee are either Fees-/mple or Fres-tail. 

5. A FEE-SIMPLE, though it be according to Zir- 
tleton (F 1,) Hereditas pura, is not io called, becaule i: 
imports an eſtate purely ai, or tree from all tenure; 
but in oppoſition to fees-conditional at Common Law, 
and fees-tail ſince the ſtatute De dornis. It imports a 
ſimple inheritance, clear of any condition, limitation, 
or reſtriction to any particular heirs; and deſcendible t9 
the heirs general, whether male or female, lineal or colla- 
teral. In the expreſs language of our Law, Lenant in 
fee · ſimple is he who hath lands or tenements to hold to 
him and his heirs for ever.“ List. C1: 1 I. 1: Flea, 
lib. 3. c. 8. 

In conveying, or conferring, theſe fees or eſtates in 
fee, though they are now, contrary to the original purity 
of proper feuds, become vendible, the ancient form 0! 
donation is itill preſerved; and a jroffmernr, whether con- 
ſtituting or transferring a kef, or fee, retains even at 1h 
day tax form of a gilt, It is pertecied and notined by 

| the 


r dl. ink. 


Sen „ ow wh wh tan, es > wy te 


wo, oQ- 4 


far 


ures, 
pf the 
Ning, 
„ With 
ſo to 
point. 
ſup. 
inſhip 
In al 
under 
con- 


ourite 
or the 
effec. 
res by 
r from 
2 than 
e [4, 


above 
ankal. 
. See 
Mort. 
Ct the 
Ard it 
one of 
ued 79 
Ir any 


ldinge, 
RES; 
eſſion, 
feuds, 
uſually 
- ard 
443 5o 
len. 8. 


ir du— 
 avill:; 


s them 


0 Lite 
zuſe it 
enure; 
Law, 
Orts a 
tation, 
ible to 
colla- 
1ant in 
1014 to 
Feta, 


tes in 
puthiy 
3in Of 


t con- 
at this 
ed by 


due 


TENURES III. 9. 


the ſame ſolemnity of livery and ſeiſin on invelticure, as 


verned by the ſame rules, 1 /»#. 9, a; 42, 4: Flea, 
lth, 3 c. 15. $54+5*7 Bracten, lib. 2. c. 17. F 1. See titles 
Conveyance; Deed ; Feeffment ; Grant, &c. 

Tenures being thus derived from the feudal law, and 
partaking of their origin, Fees, or eſtates in fee, could 
not, at Common Law, be aliened withoat the licence of 
the Lord: (ſee ante I. 4.) This introduced S:b-infrudations 
by the tenant to hold of himſelf; which were fo far re- 
ſtrained by Magna Charta, c. 32, as to compel the te- 
rant of an inferior Lord to keep in his own hands ſo 
much of the fee as would be ſufficient to anſwer his ſer- 
vices to the Lord, The firſt ſtatute that materially va- 
ried from this law of feuds, was the ſtatute of Qui emp- 
tores, 18 E. 1. c. 1, which enabled ſuch tenants to ſell all 
or part of their lands, zo ho! of their Lords, by the ſame 
ſervices as the feoffor had held. The King's tewants 
were, however, under ſeveral difabilities of alienation, 
but which were all finally removed by /at, 34 Ed. z. 
6. 15; and fines for alienation were paid to the King by 
his tenants, till aboliſhed by the far. 12 Car. 2. c. 24, 
already ſo often alluded to. See 1 Comm.c. 5. p.71; 
c. 6. P. 89. | 

As a tenant could not alien, ſo neither could he ſub- 
ject the tenancy or fee to his debts, until the fa, 
We:#m. 2. (13 E. 1. fl. 1.) c. 18, ſubjected a moiety of 
lands to execution; leaving the other to enable the te- 
nant to do the ſervices of the Tenure. But ſeveral other 
ſtatutes, as 13 E. 1. . 3, de Mercatoribus; 27 E. z. 
& 9; 2: H. 8. c. 6, were afterwards made, by which 


lands were lobjected, in a ſpecial manner, to the particular 


liens created by thoſe ſtatutes, Vide 2 t. 3943 and 
this Dictionary, title Execution, 

As tenants could not, by the feudal or Common Law, 
alien their tenancies without the licence or conſent of 
the Lord; to neither could the Lord himſelf alien his 
ſeigniory without the conſent of his tenant, Hence ſprung 
the doctrine of Atlornment, now quite abolihed by ar, 
4 Aun. c. 16. § 9. See title drtorument. - 

For the feudal reſtraints on deviſe, ſez title Hills. 

The rules which at preſent operate on the Jaw of de- 
ſeents to the eldeſt ſon, and the general preference of 
males to females, as well as thoſe which exclude the im- 
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mediate aſcending line of relations, are all deducible 


from theſe feudal foundations of the Law; and are very 
ably explained by Sir Martin Wright in his Preatiſe, 
fp. 173—185, See this Dictionary, title De/:ent ; and 
torther, as to E/ares in Fee- ſimple, this Dictionary, title 
Fee and Fee-jimple. 

6. A Fgg-TAIL, ( feudum talliatum,) as diſtinguiſhed 
from a fee-fimple, is a fee limited and reſtrained to ſome 
particuſar heirs, excluſive of others. It is fo denominated 
trom the French, tailler, to cut, or cut off, on account of 
tae particular reſtriction by which the heir-general was 
otten, and collateral or remote heirs were always, cut off, 
Fin, lib. 3. c. 3: Bradt. lib. 2. c. 5. \ 3. Brit. c. 34: 


Lit. $8 143,183 1 Ju. 18, 6: Spelm. Cle. ad. v. Feo- 


dum; and chis Dictionary, title Ta:l. 

A Fee thus limited was at Common Law known by 
the name of a fe conditional; ſo called from the condition, 
-xpreit or implied in the gift or conſtitution of the ſee, 
that in caſe the donee died without ſuch farticalar heirs, 
the 141d or fee ſhould revert to the donor. But our an- 


—— — 


ceſtors were, after heir or iſſue had, ſuffered at Common 
4 pure feudal donation, and is ſtill directed and go- | 


Law, to alien ſuch fee, and to defeat the donor as well as 
the heir; on a ſuppoſition that the condition was, for this 
purpoſe, ſatisfied or performed by the donee's having 
iftue, See 1 1zft, 19, a: Plwd. Comm. 242, 5, 6; 247, a, 

This practice being manifeſtly contrary to the intent 
of che gift, was reſtrained by far. Vm. 2. (13 E. 1. 
. I. c.1; commonly called the Statute De denis con- 
ditionalibus; (or, ſhortly, the Statute De donts;) which re- 
quired that the will and intent of the donor ſhould be 
obſerved, and the fee ſo given ſhould go to the iſſue, 
and for want of iſſue revert to the donor. So that, 
though Liltleton ſays (5 13,) that a Fee-tail is by force 
of this ſtatute, yet it is not to be underſtood as creating 
any new fee, but only ſevering and diſtinguiſhing the 
limitation from the condition, and reftoring the effect of 


each; 7.e. the Limitation to the iſſue, and the Reverſion 


to the donor : yet as by means of this ſtatute the limit- 
ation was raifed above the condition, the fee mip+t 
thenceforth be denominated from the limitation, which 
thus became the ſubilance, as it had before been the 
immediate end, of the gift. But this was at length 
eluded by the legal ſictions of Fines and Recoveries, See 
this Dictionary under that title, and alſo title Forfeiture; 


and for further matter on this head of Eſtates- tail, and 


the policy of making them alienable, title Tail and Fee- 
tail, Wright 186, 9. 

7, EsTaTes For Litre are either conventional or 
legal; of the former fort are ſuch eſtates as are, in their 
creation, expreſsly given or conferred for life of the te- 
nant only, Theſe are of a feudal nature, held by feaky, 
and liable to conventional fervices. Of the other ſort 
are, 1. Tenancies in tail after poſſibility of iſſue extin ; 
2. Tenancies in doxwer, and by the Carteſy. See the ſeve- 
ral titles, and title Le- Eſtate, in this Dictionary. 

The firſt of thele is diſtinguiſhed by the particular de- 
ſcription merely to ſuggelt the legal diſadvantages caſt on 
ſuch eſtate-tail, when turned to a hopeleſs inheritance, 
lt ariſes where lands and tenements are given to a man 
and his wife in /pec;al tail, and either of them dies with- 
out iſſue had between them. The ſurvivor is tenant ia 
tail after poſſibility, Sc. See Litt. $32: 1 Inf. 28; 
11 Rep. 80; and this Dictionary, title T, after Pai 
bility, &c. 

8, DowrR, called by Craig, Tries and Tertia, and 
known to the ſeudiſts by feveral other names, was pro- 
bably brought into England by the Normans, as a branch 
of their doctrine of ets or tenures; for we find no foot- 
ſteps of dower in lands until the time of the Nermans: 
But, on the contrary, proviſion is made by one of the 
laws of the Saxen Ring, Edmund, for the ſupport of the 
wife ſurviving her huſband, out of his goods only, Wright 
191, 2. See this Dictionary, title Dower. 

9. TEXANCIES ZT THE CURTESY, Or per legen 
terræ, though ſo called as if they were peculiar to Eng- 
land, were known not only in Scotland, but in Ireland, 
and in Normandy alſo; and the like cuſtom is to be found 
amongſt the ancient A/main laws; and yet it does not 
ſeem to have becn feudal, nor does its original any where 
ſatisfactorily appear. Some Engliſh writers (Mirror, 
Selden, Covell) alcrive it to Henry I.; but Nat. Bacon 
calls it a Law of Counter-tenure? to that of Dower, and yet 
ſuppoſes it as ancient as from the time of the Saxons; 
and that it was therefore ratner reſtored than introduced 


2 
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by Henry I. Eng. Gov. 105, 147. But as there are no 
notices of this curteſy among the laws of the Saxons, or 
among thoſe we have of Hen. I. we may, perhaps, with 
ſafety rely on Crazg's cot jecture, that it is derived from 
the Civil Law, Craig de Jure Feud 312: Wright 192, 5. 

10. FokFEitUREs of effates in fee, though they 


were very many by the feudal and Common Law, [vide 


Spelm. in v. Felonid, & LI. II. 1. c. 43: Glanv. I. g. c. 4: 
Bract. I. 2. c. 35. 511, 12, ] are reduced, as the Law now 
ſtands, to forfeitures by Atrainders of treaſen; and by 
Cher. 

Of the former enough has been ſaid at preſent. Ante 


II. 7; and this Dictionary, titles E/cheat ; Fofeiture; 


Treaſon. The latter, which depended on true feudal 
principles, and introduced many teudal hardſhips, was at 
length regulated by the ſtatute of G/oucefter, 6 Ed. 1. 
c. 43 and at. Weſtm. 2. 13 E. 1. c. 21. Theſe ſtatutes 
provided, that in cafe a tenant ſhould cea/e to pay his 
rent for two years, and there ſhould not, during that 
time, be ſufficient diſtreſs on the land, the Lord might 


have a Ceſavit ; and by means thereof, if the tenant did 


not tender his arrears before judgment, the Lord ſhould 
upon ſuch cęſer recover the land or fee itſelf, and bar 
the tenant for ever, See 2 Iuſt. 295, 400, 460: Booth's 
Real. Act 133, 4: F. N. B. 208, 9: Wright 196—20z ; 
and this Dictionary, titles Cæſavit; Rent. 

Eſtates for life are alſo forteitable by waſte, and by 
all ſuch acts as tend to defeat the reverſion. 1 If. 251, 2. 
See title Life-E/tates. | 

THERE are yet two kinds of Eſtates which, though 
they fall under the head of Socage, are denominated and 
uſually treated as. particular ſpecies of Tenure, viz. Bur- 
gage and Gawvelkind, | 

11. Buxcace-Tenvse, ſo called to denote the 


ee, ſervice ar Tenure of hou/es in ancient cities or 


oroughs, is certainly a ſpecies of Socage-tenure. The te- 
nements being holden by a certain annual rent in money, 
or by ſome ſervice relating to trade ; and not by military 
or other ſervice that had no ſuch relation. The quali- 
ties of this Tenure vary according to the particular cuſ- 
toins of every borough, and that without prejudice to 
the feudal nature of it. See Wright 204, 5: Mad. firma 
Burgi: Litt. $\ 162, 3, 4, $,0,7 : Co. Litt. 109: Senn. 
n Gav. 142, 8, Taylor on Gav. 171: 1 inft. ic, a: 
Spelm : Craig. de Fure Feud. 68: Fenk. Cent. 127 : 2 Comm. 
©. 6. p. 82; and this Dictionary, title Burgage. 

12. The properties of GavELKiND | ENVURE are 
ſo many, and the qualities of it fo different from thoſe 
of any cther "Teuvre, that it ſeems to have been doubted 
whether it be a L'enure of feudal nature or not. The 
Zavelkind tenant retains ſtrong marks of propriety ; as 
power to alien even at the age of 15; Soma. Gav. 8, g; 
Freedom from forfeiture for felouy; and many other 
privileges unknown to perſons holding their lands by any 
other kind of Tenure. | 
It is however certain that the Tenure is ſtrictly 
feudal, and, like the more uſual Tenures by Knight- 
ferwice and Socage, is denominated from the kind or na- 


tare of the prevailing ſervice, which was, as the name 


imports, tributary or cenſual; the word Gavelkind being 
according to Somner on Gav. 12, 35, 37; and fee 

leunt in v.) a compound of the Saxon words, gavel, 
gafel, or gable, a tribute, tax, or rent; and gecynde, 
kind, fort, or quality; thus directly importing that ſuch 


lands are cenſual or rented: Although they are alſo 
ſubje& to other kinds of ſervice, this Tenure in fad 
being, like Burgage, a kind of Socage Tenure, ang 
liable to the ſame feudal burdens and forfeitures, See 
Wright 206—212. 

As for the famous partible quality of met of the lands 
in Kent, [not all, ſce Hale Hi. C. L. 225: Sat, 
31 H. 8. c. 3: but ſee 1 Med. 98: 2 Sid. 153: Cr, 


Car. 465: Lutw. 236, 754: by which it appears that 


all lands in Kent ſhall be preſumed, withont pleading, 


to be gavelkind; unleſs they can be proved to be Gil. * 


gavelled ;] it was not a particular or proper effect of Ga. 
velkind Tenure. But it was rather the ancient courſe 
of deſcent retained and continued in that county. Sang. 
on Gav. 89, go. And however particular this courſe 
of deſcent (whereby the lands of the father are equally 
divided among all the ſons; and of a brother dying 
without ifſue, among all his brethren; Liz, & 210; 
Co. Litt. 140,) may now appear to us, yet if we con- 


- ſider Gavelkind as a ſpecies of Socage Tenure, and that 


all Tenures by Secage, or of that nature, were anciently 
in point of ſucceſſion diviſible ; and that they might, 
without prejudice to their feudal nature, deſcend equally 
or otherwiſe, as beſt ſuited the genius and uſage of 
every county; it will appear much more extraordinary 
that all other counties ſhould depart from this, the more 
ancient and natural courſe of deſcent, than that this 
particular county ſhould retain it. J/right 213. See fur- 
ther, 2 Comm. c. 6; and this DiR. title Gavelkind,. 

13. Under this Head, Tenure, ſomething ought to be 
ſaid of Copyholds j though they are not an en to any 
of the preceding diviſions of the ſubject. 

CoyYHoLDs are the remains of Villenage; which, 
conſidered as a Tenure, was not entirely Saxon, Nermar, 
or Feudal, but a Tenure of a mixed nature, advanced 
by the Normans upon the Saxon bondage, and which 
12 ſuperſeded it. See F. N. B. 12, C: 1 II. 58, a: 

acon s Uſe of the Law 42, 3: Lit. tit. Villenage: Old 
Ten.: Somn. Gav. 65, 6. 

The Normans, according to Sir William Temple, 
1 finding among us a ſort of people who were in a con- 
dition of downright ſervitude, uſed and employed in the 
moſt ſervile works, and belonging (they, their children, 
and effects) to the Lord of the toil, like the reſt of the 


ſtock or cattle upon it;“ enfranchi/ed all ſuch as fell to 


their ſhare; by admitting them to iel in reſpect of the 
little livings they had hitherto been allowed to poſſeſs, 


merely as the ſcanty ſupports of their baſe condition ; 


and which they were {lill ſuffered to retain upon the 
like ſervice as they had in their former ſervitude been 
uled and employed iy. But this poſleflion, as now 
clothed with fealty, and by that means advanced into 


a kind of Tenure, differed very much from the ancient 


ſervile poſſeſſion, and was from henceforth called Vil- 
lenage. See Temp. Introd. 59: Mirror, 6. 2. c. 28: 
Bratt. lib. 2. c. 8. : Litt. FF 206, 7: Leg. W. 1. 
cc. 29, 33 3 in which laſt the word Vilain ſeems firſt ap- 
plied to {uch tenant. See alſo this Dictionary, title J. 
lein; and Spelm. Glef. in v. Servus. 

Our Saxon anceſtors having ſubmitted to the feudal 
law, which to them was A Law of Liberty, perhaps imi- 
tated the Normans in this particular; But neither did 
our Saxon or Norman anceſtors mean to increaſe or 
ſtrengthen the poſſeſſion of their wi/leins; but to leave 

that 
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that altogether as dependent and precarious as before; 
fave only that, as by their admiſſion to fealty, their poſ 
ſeſſion was put, in ſome meaſure, upon a feudal footing, 
the Lords could not deal with them fo wantonly as be- 
fore : (wide ante I, 4:) And at length the uninterrupted 
benevolence and govd nature of the ſueceſſive Lords of 
many manors, having, time out of mind, permitted 
them, or them and their children, to enjoy their poſlel- 
ſions in a courſe of ſucceſſion, or for life only, became 
cuſtomary and binding on their ſueceſſors, and advanced 
ſuch poſſe ſſion into the legal intereſt or eſtate we now 
call Copyhold ; which yet remains ſubject to the ſame 
ſervile conditions and forfeitures as before, they being 
all of them ſo wany branches cf that continuance or 
cultom which made it what it is. Sn. Gav, 58: Spelm. 
Gli. v. Feudum: Bro. title Fillenage. 


From this view of the origin and nature of Copyholds 


we may poſſibly collect the ground of the great variety 
of cuſtoms that influence and govern thoſe ellates in dit- 
ferent manors; it appearing that they are only cuſtom- 
ary eſtates, after the ancient will of the firſt Lords, as 
preſerved and evidenced by the Rolls, or kept on foot 
by the conſtant and uninterrupted uſages of the ſevera! 
manors wherein they lie. Litt. 5  73,75,77 - Fright 220. 

As to Cetyholds, ſee further, 2 Comm. c. 6. III: and 
this Dictionary, titles Ancient Demeſue; Copybold's ; Ma- 
nors ; FVilltins, &c. 

Faou the above compendious view of the principal 
and fundamental points of the doctrine of Tesures, both 
ancient and modern, may be obſerved the mutual con- 
nection and dependence that all of them have upon each 
other. And upon the whole it appears, that wha'e'ver 
changes and alterations theſe Venures, in progreſs of 
time, underwent, from the Saxon zra to 12 Cha. II. 
all Lay-Terures are now in effect reduced to two ſpecies: 
Free 1 enure in Common Secage, and Baſe Tenure by Copy of 
Court Roll. There is one other tpecies of Lenure re- 
ſerved by the ſta ute of Charles II. which is of a i- 
ritual nature, and called the Tenure in Frankalmagne. 
See this Dictionary under that title. 


TERM, Terminzs.] Signifies commonly the limita— 
tion of time or eſtate; as a leaſe for term of life, or years, 
Oc. Bract. lib 2. erm is allo a ſpace of time, wherein 
the Superior Courts at Weftrin/er fit. See Terms, 

TERMINUM QUI PRETEKIIT; See A Torminum); 
Ejedtment, 

TERMOR, Tenens ex Termino.] He that holds lands 
or tenements for term of years or life. Litt. & 100. A 


— 
— — 


| 


Termor for years cannot plead in aflife like tenant of the 
frechold ; but the ſpecial matter, wiz. his leaſe for years, 


the reverſion in the plaintiff, and that he is in poſſeſſion, 
Sc. Dyer 246: Jen Cent. 142. See title Leaſe I. 1. 


TERMͤS, Thoſe ſpaces of time, wherein the Courts 
of juſtice are open, for all that complain of wrongs or 
injuries, and ſeek their rights by courſe of law or action, 
1a order to their redreſs ; and during which, the Courts 
in Meſtminſter-Hall fit and give judgments, c. But the 
High Court of Parliament, the Chancery, and inferior 
Courts, do not obſerve the Terms ; only the Courts of 
King's Bench, the Common Pleas, and Exchequer, the 
higneſt Courts at Common Law. Of theſe Terms there 
are four in every year, viz. Hilary Term, which begins 
the 23d of January, and ends the 12th of Februar; (un- 


TERMS, 


leſs on Sundays, and then the day after) ; Eaffer Term, 
that begins the I/Yeane/day fortnight after Eaſter Day, 
and ends the Monday next after Aſcenſſen Day; Trinity 
Term, which begins the Friday aſter Trinity Sunday, 
and ends the Yeaneſaay fortnight after ; and M:ichaelmas 
Term, that begins the 6th of Nowemter, and ends the 
. * November {unleſs on Sundays, and then the day 
after). 

Theſe Terms are ſuppoſed by Selden to have been in- 
ittuted by Milliam the Conqueror: But Spelman hath 
clearly and learnedly ſhewnr, that they were gradually 


{urmed from the canonical conſtitutions of the Church; 


being indeed no other than thoſe leiſure feafons of the 
year, which were not occupied by the great feſtivals or 
fats, or which were not liable to the general avocations 
of rurai buſineſs, Throughout all Chriſtendom, in very 
early times, the whole yezr was one continual Term for 
hearing and decidirg cauſes. For the Chriſtian Magi- 
ſtrates, to diſtinguiſh themſelves from the Heatbens, WO 
were extremely ſuperſtitious in the oblervation of their 
dies faſti et nefaſti, went into a contrary extreme, and ad- 
miniſtered juſtice upon all days alike. Till at length the 
Church interpoſed and exempted certain boly ſeaſons 
from being profaned by the tumult of forenſic litigations, 
As, particularly, the time of Advent and Chri/imas, 
which gave rife io the winter vacation; the time of Leut 
and Eaſter, which created that in the fpring 3 the time of 
Pen:ece/t, which produced the third; and the Long Va- 
cation, between Midſummer and Michaelmas, which was 
allowed for the hay time and harveſt. All Sundays alſo, 
and ſome particular feſtivals, as the days of the Parif- 
cation, Aſcenſion, and ſome others, were included in the 
ſame prohibition : which was eſtabliſhed by a canon of 
the church, 4. D. 517, and was fortified by an imperial 
conſtitution of the younger T heode/ius, comprized in the 
T heodefian code, Spelm. of the Terms, 

Afterwards, when our own legal Conſtitution came to 
be ſettled, the commencement and duration of our Law 
Terms were appointed with an eye to thoſe canonical 
prohibitions ; and it was ordered by the laws of King 
Ewwward the Confeſſor, (c. 3, de temporibus et diebus pa- 
cis,) that from the Advert to the octave of the Epiphany, 
ſrom Septuageſima to the oftave of Eaſter, from the A 
cenſion to the octave of Penteceſt, and trom three in the 
atternoon of all Saturdays till Monday morning, the 
peace of God and of Holy Church ſhall be kept 
throughout all the kingdom. And to extravagant was 
afterwards the regard that was paid to theſe holy times, 


that though the Author of the Mirrer mentions only one 


vacation of any confiderable length, containing the 
monchs of Augujt and September; yet Britton is expreſs, 
that in the reipn of King Edward l. no ſecular plea 


j could be held, nor any man ſworn on the Evangeliſts, in 


the times of Advert, Lent, Pentecs/}, harveit and vint- 
age, the days of the great Litanies, and all ſole mn fetti- 
vals. But he adds, that the Biſhops did neverth leſs 
grant diſpenſations, (of which many are preſerved in 
Rymer*s Fadera,) that Aſſiſes and Juries might be taken in 
ſome of theſe holy ſeaſons. And toon afterwards a 
general diſpenſation was eſtablſſhed by far. Il e 1. 
3 Edw. 1. c 51; which declares, that, y the aflent 
of all the prelates, Aſſiſes of nel difſcifin, mert d' an- 
ceftor. and darrein preſentment ſhall be ken in Advent, 
Septuageſima, and Lent ; and that at the ſpecial requeſt 
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TERMS. 


of the King to the Biſhops.” The portions of time, 


that were not included within theſe prohibited ſeaſons, 


fell naturally into a four fold diviſion, and, from ſome 


feſtival day that immediately preceded their commence- 


ment, were denominated the Terms of Sr. Hilary, of 


Eaſter, of the Holy Trinity, and of St. Michael; which 
Terms have been ſince regulated and abbreviated by ſe- 
veral acts of Parliament; particularly Trinity Term by 


fiat, 32 Hen. 8. c. 21, and Michaelmas Term by flat. 


16 Car. 1. c. 6, and again by fat. 24 Geo 2. c. 48. 
There are in each of theſe Terms ſtated days called 

Days in Bank; (dies in banco;) that is, days of appear- 

ance in the Court of Common Bench. They are ge- 


* 


nerally at the diſtance of about a week from each other, 


and have reference to ſome feſtival of the Church. On 
ſome one of theſe day in Bank, all original writs muſt 
be made returnable; and therefore they are generally 
called the Returns of that Term: whercof every Term 
has more or leſs, ſaid by the Mirror to have been origin- 
ally fixed by King Alfred, but certainly ſettled as early 
as the ſtatute of 51 Hen. 3. fl. 2. Now Eaſter Term hath 
five returns; and all the other Terms four. But though 
many of the return days are fixed upon Suãsdays, yet the 
Court never fits to receive theſe returns till the Monday 
after; and therefore no proceedings can be held, or 
judgment can be given, or ſuppoſed to be given, on the 
Sunday. See Salk. 627: 6 Med. 250: 1 Jen. 156, Saban 
v. Broome: Bro. P. C. 9 

The firſt return in every Term is, properly ſpeaking, 
the firſt day in that Term; as, for inſtance, the odave of 
St. Hilary, or the eighth day incluſive after the feaſt of 
that Saint: which falling on the thirteenth of Zaruary, 
the octave therefore or firſt day of Hilary Term is the 
twentieth of January. And thereon (one Judge of) the 
Court fits to take efvigns, or excuſes, for ſuch as do not 
appear according to the ſummons of the writ : wherefore 
this is uſually called the Eſſoign Day of the Term. But 
on every return day in the Term, the perſon ſummoned 
has three days of grace, beyond the day named in the 
writ, in which to make his appearance; and if he ap- 


pears on the ſourth day incluſive, (quarts die poſt,) it is 


ſufficient, For our ſturdy anceſtors held it beneath the 
condition of a freeman to appear, or to do any other 
act, at the preciſe time appointed. Therefore, at the 
beginning of each Term, the Court does not uſually fit 
for diſpatch of buſineſs till the fourth or appearance day, 
as in Hilary Term on the 23d of January; and in Trinity 
Term, by ſtatute 32 Heu. 8 c. 21, not till the fifth day, 
the fourth happening on the great popiſh feſtival of 


Corpus Chriſti ; which days are therefoie called and ſet 


down in the almanacs as the firlt days of the Term: And 


the Court allo fits till the quarts die pot or appearance 


day of the laſt return, which is therefore the end of 


each Term. See 1 Buljt. 35: 3 Comm. c. 18. 

If the feaſt of Saint John the Baptiſt, or Mid/ummer 
Day, falls on the Morrow of Corpus Chriſti day, (as it 
did A. D. 1614, 1698, 1709, and 1791,) Trinity full 
Term then commences, and the Court fits on that day; 
though in other years it is no juridical day. Yet in 
1702, 1713, and 1724, when Midſummer Day fell upon 


"what was regularly the laſt day of the Term, the Courts 


did not then ſit, but it was regarded like a Sunday, and 
the Term was prolonged to the twenty-fifth of June. 
Ret. C. B.: Bunb, 150. 


{ 


—e— 


be Sunday, and then the next day. 


cheator, c. willing him to inquire and find out the 


TERRA. 


The whole Term in conſtruction of Law is accoy; +0 
but as one day to many purpoſes ; for a plea tlat i. put 
in the laſt day of a Jerm, is a plea of the frit day of 
the Term; and a judgment on the laſt day of en 


is as effęctual as on the firit day. Trin. 23 Car. B. A. 


See 1 Vi, 37. And for this reaſon the judpes may 
alter and amend their judgments in the {ame Term, 
Sc. See titles Judgment; Amendment. It has been held, 
that the Courts ſit not but in Term, as to the gising { 
judgments: The Judges of L. K. and C. Z, before 
Trinity Term 165 1, did not fit longer in Court than till 
one o'clock upon the laſt day of Term; becaule they 
would not encourage attornies to neglect their clients 
buſineſs till the laſt day of Term, as roo commonly they 
do, to the toil of the Court, and too much hurry in dit- 
patch. Mich. 22 Car. 2: Lill. gi. 

Terms have been adjourned, and returns of writs and 
proceſſes confirmed. Stat. 1 #. M. Jef. 1. c. 4. 

The ifluable Terms are Hilary and Trinity Terms 
only; they are ſo called, becauſe in them the iſſues are 
joined and records made up of cauſes, to be tried at the 
Lent and dummer Alliles, which immediately follow. 
2 Lil. Abr. 568. See title 4/j/es, &c. 

By fat. 24 Geo. 2. c. 48, ſpecial days and returns may 
be appointed by the Judges in ſuch caſes as have been 
uſual. The days of Aſſiſe in darrein preſentment, and in 
a plea of guare impedit appointed by the ſtatute of Marie. 
bridge ; and the days to be given in attaint by Hat. 
5 E. 3, and alſo in Vat. 23 H. 8, not being contrary to 
this act, ſhall be in force. Day for ſwearing the Lord 
Mayor of Loudon is appointed for November ꝗth, uuleſs it 
ihe Morrow of St. 
Martin yearly, appointed for nominating Sheriffs in the 
Exchequer. 

The Terms in Scotland are Martinmas, Canglemas, 
Whitfuntide, and Lammas ; at which times the Court of 
Exchequer, &c. there is to be kept. Stat. 6 Ann. c. 6. 
The Terms of our Univerlities for Students, are differ- 
ent in time from the Terms of the Courts of Law. 

TERMS OF THE Law. Artificial or technical words 


and 'Terms of art, particularly uſed in and adapted to the 


profeſſion of the Law. 2 Hawk. P. C. c. 25. 87. 
Terms Fort PAYMENT oF RENT, Or Rent Terms; 
the four quarterly feaſts upon which rent is uſually 
paid. Cartular. Sti. Edmund. 238. See titles Rent; Leaſe, 

TEN uS rox YEARS, To ſecure payment of mort- 
gages, and Terms to attend the inheritance, See titles 
Mortgage ; Truft ; Uſe. | 

TERRA, In all. the Surveys in Domeſday Regiſter, 
is taken for arable land, and always ſo diſting uiſhed from 
the Pratum, &c. Kennet's Glo). | 

TERRA AFFIRMATA, Land let to farm. 

TERRA BosCaiis, Woody lands; according to an 
inquiſition, an. 8 Car. 1. 

Terra CUuLTaA, Land that is tilled or manured ; 
as Terra Inculta is the contrary. Mon. Aug. i. 500. 

TERRA DEBLLIS, Weak or barren ground. Jp. 
22 N. 2. | 

Terra Dowinica ver InpowminicaTtTa, The 
demeſne land of a Manor. Coxwell. - 

TERRA Excui.TaBiLis, Land which may be 
ploughed. Nen. Ang. i. 426. | 

FERRA EXTENDENDA, A writ directed to the eſ- 


true 


wy 


aw Aa Ros Mk 
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, 


TER 


true yearly value of any land, &c. by the oath of twelve 
men, and to certify the extent into the Chancery, Oc. 
Keg. of Writs 293. 

TERRA FRUSCA, Freſh-land, or ſuch as hath not 
been lately ploughed; likewiſe written Terra friſca. 
Mou. Ang, li. 327. 

TERRA R&YDATA, Land ſubje to the payment of 
Fhydage; as the contrary was terra non hydata. Selden. 

TERRA LUCRABIL1sS, Land that may be gained 
from the ſea, or incloſed.out of a waſte, to a particular 
uſe. Mon. Ang. I. par. fol. 406. 

TERRA NORMANORUM, Such land in Eugland as in 
the my . of Henry III. had been lately beld by ſome 
noble Norman, who, by adhering to the French King, or 
Dauphin, had forfeited his eſtate; which, by this means, 
became an eſcheat to the Crown, and reſtored, or other- 
wiſe diſpoſed of at the King's pleaſure. Paroch. Antig. 
Pag. 197. 

TERRA NOVA, Land newly aſſerted and converted 
from wood ground to arable; terra noviter conceſſa. 
Spelman. 

TEerRa PuTURA, Land in foreſts held by the te- 
nure of furniſhing man's meat, horſe meat, &c. to the 
keepers therein. See Pura. 

TERKA SABULOSA, Gravelly or ſandy ground. Jng. 
to Ed. 3. u. 3. 

TERRA VESTITA, Is uſed in old charters for land 


ſown with corn. Covell. 


TERRA WAINABILISs, Tillable Tand. Coxve!!. 

TzRRa WARENNATA, Land that has the liberry of 
free warren. Rer. Parl. 21 Ed. 1. 

TERRE BosCales, Woody lands. Ing. 2. par. 


8 Car. 1. num. 71. 


TexR& TESTAMENTALES. Lands that were held 
free from feodal ſervices, in allodio; or in ſocage, de- 
ſcendible to all the ſons, and therefore called Gavel- 
kind, being deviſable by will, were thereupon called 
Terre Te/tamentales, as the Thane who poſſeſſed them was 
{aid to be 7e/tamento dignus. See Spelman of Feud, c. 5, 


TERRAGE, Terragium.] Seems to be an exemption 
A precariis, viz. Boons of p!oughing, reaping, &c. and 
perhaps from all land taxes, or from money paid for 
cigging and breaking the carth in fairs and markets. 
Coxvell, 

TERRAR, or Terrier; Terrarium, catalogus Terra- 
n.] A land- roll, or ſurvey of lands, either of a ſingle 
perſon, or of a ton; containing the quantity of acres, 
tenants? names, and ſuch like; and in the Exchequer, 
there is a Terrar of all the glebe lands in Zrgland, 
made about 11 E. z. See fat. 18 Elix c. 17. 

TERRARIUS, A land-holder, or one who poſſeſſes 
many farms of land. Leg. JF. 1. 

TERRARIUS CCENOBIALIS, An officer in Reli- 
gious Houſes, whoſe office was to keep a terrier of all 
their eſtates, and to have the lands belonging to the 
houſes exactly ſurveyed and regiſtered; and one part of 
his office was to entertain the better fort of convent-te- 
nants, when they came to pay their rents, Sc. L. 
Dunelm. 


TERRE-TENANT, TERTENANT, Terre Te. 


nent.] He who hath the actual poſſeſſion of the land : 


For example, a Lord of a manor has a freeholder, who 
letteth out his freehold to another, to be poſiefied and 
occupied by him, ſuch other is called the Tertenant, 
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Weſt. Symb. par. 2: Britton, c. 29. In the caſe of a re- 
cognizance, ftatute, or judgment, the heir is charge- 
able as Tertenant, and not as heir ; becauſe, by the re- 


cognizance or judgment, the heir is not bound, but the 


anceſtor concedit that the money de terris, &c. levetur. 
3 Rep. 12. Vide Cro. E!:z. 872: Cre. Fac. 506; and 
this Dictionary, titles Scire factas ; Elegit; Execution. 

TrxkIS, Boris et Catailis rebabendis peſt Purgationem 
A writ for a clerk to recover his lands, goods, and chat- 
tels formerly ſeized, after he had cleared himſelf of the 
felony of which he was accuſed, and delivered to his 
Ordinary to be purged. Reg. Orig. 68. 

TzR&k1s & Catallis teniis ultra debitum levatum, A ju- 
dicial writ {or the reſtoring cf lands or goods to a debtor 
that is diſtrained above the quantity of the debt. Reg. 
Judic. 38. 

TeR&1S LIE ERAN DISC, A writ lyicg for a man 
convicted by attaint, to bring the record and proceſs be- 
fore the King, and take a fine for his impriſonment, and 


then 70 deliver him his lands and tenements again, and 


releaſe him of the 'ſtrip and waſte. Reg. Orig. 232. It is 
alſo a writ for the delivery of lands to the heir, after ho- 
mage and relief performed ; or upon ſecurity taken that 
he (hall perform them. 72:4. 293, 313. 

TERTIAN, A meaſure of eighty-four gallons ; fo 
called, becauſe it is a third part of a tun. See fats. 
2 H. 6. c. 11: 1 K. 3. e. 13. 

TEST. To bring one to the Teſt, is to bring him to 
a trial and examination, Ec. For the Teſt-AR, ſee 
titles Mon conformiſts ; Papiſts. 

TESTA DE NEVIL, An ancient record in the cuſ- 
tody of the King's Kemembrancer in the Exchequer, 
compiled by chu de Newil; a Jullice Itinerant in the 18 
& 24 of King Henry III. containing an account of lands 
held in Grand Serjeanty, with fees and eſcheats to the 
King, c. 

TESTAMENT, Teſamentum.] Is defined by Plow- 
den to be teatio mentis; a witneſs of the mind: But 
Aulus Gellius, lib. 6. c. 12, denies it to be a compound 
word, and faith, It is verbum ſimplex, as Calceamentum, 
Plaudamentum, &c. And theretore it may be thus better 
defined, 7e/tamentum eft ultimæ voluntatis juſta ſententia, 
de eo quod quis poſt mertem juan fieri vult, &c. See Wills, 

Tettament was anciently uied (according to Spelman) 
pro ferifpte charta wel inflirumenta, quo preatorum rerumde 
aliarum tran/ationes perfictuutur, fic dictum guad de ea re 
vel Feltimomum ferret vel teſlium nomina contineret. 


Si guts contra hoc mee autihoritatis FTeſtamentum aligusa 


machinari impedimentum prc/iunf/it. Carta Crarlandiæ 
ab A15:!baldo Rege Anno Domini 716. Ccavell. 

TesTAMENTARY Cavussts, A ſpecies of Cauſes 
belonging to he Ecclefiaſtical juriſdi gion. They were 
originally cognizable in the King's Courts of Common 
Law, viz..the County Courts; and afterwards trani- 
ferred to the juriſdiction of the Church by the favour ot 
the Crown, as a ratural conſequence of granting to tha 
Biſhops the adminiſtration of inteſtates“ eſfects. 3 Con, 
c. 7: See title Couris Ecclesia ical. 

As obſerved by Linatsuede, the ableſt Canoriit of the 
fifteenth century, Teſtamentary Cauſes belong to the 
Eecleſiaſtical Courts, *de conſuetudine Augliæ, & ſuper con- 

ſenſu regio & ſuerum proct rium in talilæis ah antique concgſb.“s 


Provincial. I. 3. t. 13. fo. 176, 


Tes ra- 


TES 


TrsTamgnTarRY GuarDian; See Guordian I. 4. 
TESTAMENTARY JURISDICTION in EquiTY; 
See Chancery, 
TESTAMENTO ANNEXO, Adminiftration . See 
title Executor II. | 
TESTATOR, Lat. He that makes a teſtament. See 
Sroinburn of Wills and Teſtaments. See alſo a Diſſertation 
of the Probate of Wills or Teſtaments by the learned 
Sir Henry Spelman among his Remains, pag. 127; and 
this Dictionary, title Halls. 
TESTATUM-CAPIAS ; See title Captas, 
TESTE; (Witneſs;) That part of a writ wherein the 
date is contained; which begin with theſe words, Tefte 
meipſo, &c. if it be an original writ; or Tee the Lord 
Cie, Fuftice, &c. if judicial. See Co. Litt. 134; and 
this Dictionary, titles Original; Wrirs. 
TESTIMONIAL, A certificate under the hand of a 
Juſtice of the Peace, teſtifying the place and time, when 


— 


THE 


Courts-Baron: But the word ſignifies ſometimes a noble. 
man, ſometimes a freeman, ſometimes a magiſtrate, but 
more properly an officer or miniſter of the King,. — 
EowaRrD King grete mine Biſceops, and mine Eorles, aud 
all mine Thegnes, on that fhiren, «wher mine Preſtes in 
Paulus minifter habtand land Charta Edxv. Conf, Pat. 
18 H. 6. m. 9. per Injpet. Lambard, in his Expec/ition of 
Saxon words, verb. Thanu: ; and Stene, de ver dor ſignif: 
ſay, That it is a name of dignity, equal with the tou of 
an Earl. 

This appellation was in uſe among us after the Nc. 
man Conqueſt, as appears by Dome/day, and by a certain 
writ of William the Firſt. WiLLiELMUS Rex ſulurar 
Hermannum epiſcopum, & Stewinum, & Britwi, & omne, 
Thanos meos in Dorſeſtrenſi pago amicabiliter. MSS. 4. 
Abbatſbury.—Camaen ſays, They were ennobled only by 


the office which they adminiſtred. Thanus Regis is taken 


and where a ſoldier or mariner landed, and the place of | 


his dwelling and birth unto which he is to paſs. 39 Elix. 


c. 17 See title Vagrants. Formerly Teſtimonials were 
to be given by mayors and conſtables to ſervants quitting 
their ſervices, Sc. Stat, 5 Elix. c. 4. See title Servants, 

TesriunoxiALs or CLERGY, Are neceſſary to be 
made by perſons preſent, that a Clergyman inducted to 
a beneſice hath performed all things according to the act 
of uniformity ; to evidence that the clerk hath complied 
with what the Law requires on his inſtitution and induc- 
tion, which in ſome caſes he ſhall be put to do. Court. 
Par}. Comp. 24, 26. See titles Parſon ; Ordination. 

TESTIMOIGNES, French, Witneſſes; So Tefti- 
moignage, Teſtimony. Law Fr, Did. 

TESTON, or TESTOON, Commonly called 'Teſter, 
a ſort of money which among the French did bear the 
value of 184. but being made of braſs lightly gilt with 
filver, in the reign of King Henry VIII., it was reduced 
to 124. and afterwards to 6d. Lownd;'s Ef. on Coins, p. 22. 

TEXTUS, A Text or ſubje& of a diſcourſe ; It is 
mentioned by ſeveral ancient authors to ſignify the New 
Teftament ; which was written in golden letters, and care- 
fully preſerved in the churches. | 

TexTuUs MANI ALTARIS, We read of in Dome/- 
day and Cartular S. Edmund. 

TexTus RorrExsis, An ancient manuſcript con- 
taining the rights, cuſtoms, and tenures, Sc. of the 
church of Rocheſter, drawn up by the Biſhop of that See, 
ann 1114. 
 THAMES; See titles Riders; London. 

THANAGE OF THE KING, Thanagium Regis. 
Signifed a certain part of the King's land or property, 
whereof the ruler or governor was called Thane. Coavell. 

THANE, From Sax. Thenian, miniſtrare,] Was the 
title of thoſe who attended the Eugliſb Saxon Kings in 


their Courts, and who held their lands immediately of 


thoſe Kings; and therefore, in Dome/day, they were 
promiſcuouſly called hu el jerwientes Regis, though not 
long after the Conqueſt the word was diſuſed ; and, in- 
ſtead thereof, thoſe men were called Barones Regis, who, 


as to their dignity, were inferior to Earls, and took place 
next after Biſhops, Abbots, Barons, and Knights. There 


vere alſo Thani miuores, and thoſe were likewiſe called 

Barons: Theſe were Lords of Manors, who had a par- 

ticular juriſdiction within their limits, and over their own 

tenants in their Courts, which to this day are called 
11 
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for a Baron, in 1 Inſt. fel. 5.1. And in Domeſday, tones, 
qui eft caput manerii. See Mills de Nobilitate, fel. 132. 


A Thane, at firſt, (in like manner as an Earl,) was not 


properly a title of dignity, but of ſervice. But accord. 
ing to the degrees of ſervice, ſome of greater eſtimation, 
fome of leſs. So thoſe that ſerved the King in places of 
eminenee, either in Court, or Commonwealth, wt re callad 
Thani majores and Thani Regis. Thoſe that ſerved un. 
der them, as they did under the King, were called Tha; 
minores, or the leſſer Thanes, Covell. See Spelman of 
Feud's, cap. 7. 

TrHane-LanDs, Such Lands as were granted b, 
charter of the Saxon Kings to their Thanes ; which were 
held with all immunities, except the threefold neceſſity 
of expeditions, repairs of caſtles, and mending of 
bridges. —Thane ſignified alſo land under the govern- 
ment of a { hane, Skeze. See titles Tenures ; Rewelaud; 


Bockland. 


'THASCIA, A certain ſum of money or tribute im- 


poſed by the Romans on tne Britons, and their land: 
Leg, H. 1. c. 78. 
THEATRES ; See Play hou/es. 

THEFT, Furtum.| An unlawful felonious taking 
away of another man's moveable and perſonal goods, 
againſt the will of the owner. See titles Larceny ; Robbery. 

THEFT-BOTE, From the Sax. Theef, i. e. Fur, & 
Bote, compen/atio.] The receiving of a man's goods again 
from a Thief, after ſtolen, or other amends not to pro- 
ſecute the felon, and to the intent the Thief may eſcape; 


which is an offence . puniſhable with fine and impriion- 


ment, fc. H. P. C. 130. See titles Compounding of Felony ; 


 Mijprifcen. 


'"THELONIUM ; or Baeve ESSEN DI QUIETI DE 
TaErLoxIio, A writ lying for the citizens of any city, 
or burgeſſes of any town, that have a charter or pre- 
ſcription to free them from toll, againſt the officers of 
any town or market, who would coniirain.them to pay 
toll of their merchandiſe, contrary to their ſaid grant or 
preſcription. F. N. B. fel. 226. dee title Toll, 

THELONM 4NNUS, The toll man, or officer who 
receives toll. Cartular Abbat. Glafton. MS. 446. 

THELONIO a TON ATI I HABENDO; PRO 
Dou iN is HABENT1IBU5s Dominica Recis av» 
FIRMAM, A writ for him that hath of the King's de- 
meſne in fee farm to recover reaſonable toll of the King's 
tenants there, if his demeine hath been accuſtomed to be 
tolled, Reg. Orig. 87. | 

THEMMAGILUYM, 


THE 


THEMMAGIUM, A duty or acknowledgment paid 
by inferior tenants in reſpe of theme or team. Cowell, 

THENICIUM, A hedge-row, or dike-row. Lindæu.: 
Cowell, 2 Dy 
THEODEN, In the degrees or diſtinctions of per- 


ſons among the Saxons, the Earl or prime Lord was 


called Thane, and the King's Thane ; and the Huſband- 
man or inferior tenant was called 'Theodan, or under 
Thane. See Spelm.; and ante, title Thane. 

THEOWES. The Slaves, Captives, or Bondmen 
among our Saxons were called Theowes and Eſnes, who 
were not counted members of the Commonwealth, but 
parcels of their maſter's goods and ſubſtance. Selman 


of Feuds, cap. 5. 


THESAURUS, Was ſometimes taken in old charters 
for the/aurarium, the Treaſury ; and hence the Dome/aay 
regiſter preſerved in the Treaſury or Exchequer, when 
kept at H7nchefter, hath been often called Liber T he/auri, 
Chart. 2. Maud, wife of King Henry J. 

THETHINGA, A word ſignifying a tithing : 
Tithingmannas, a tithingman. Sax. 

THEW, or THEOWE ; See Theow:2s, 

THIEF-TAKER ; See titles Felony ;* Rexvards. 

THINGUS, The ſame with Thanus; a Nobleman, 
Knight, or Freeman. Cromp. Furi/d. 197. | 

THIRDBOROW, ls uled for a conſtable, by Lam- 
bard in his Duty of Conſtables, p. 6. And in the fat. 
28 H. 8. c. 10. See Conſtable, 

THIRDINGS, z. e. The Third Part of the corn 
growing on the ground, due to the Lord for a Heriot on 
the death of his tenant, within the manor of Tur/at in 
Com. Hereford. Blount, Ten. 

THIRD-NIGHT-AWN-HINDE, triam noctium 
bjpes.] By the Laws of St. Edward the Confeffor, if any 
may lay a Third-Night in an inn, he was called a Third- 
Night- Awn-Hinde, for whom his hoſt was anſwerable, if 
he committed an offence. The firſt night, Forman- 
Night, or Uncuth, (Sax. Unknown,) he was reckoned a 
{tranger ; the ſecond night, Twa-Night, a gueſt; and 
the third night, an Agen-Hinde, or Awn- Hinde, a do- 
meſtic. Bras. lib. 3. * 

THiRD-PENNY ; See Denarius Tertius Comitatũs. 

THISTLE-TAKE, It was a cuſtom within the manor 
of Halton in the county palatine of Cheſer, that if, in 
driving beaſts over the common, the driver permits them 
to graze or take but a Thiſtle, he ſhall pay a balfpenny 
a bealt to the Lord of the fee. And at Fiſerton in Net- 
tinghamjhire, by ancient cuſtom, if a native or a cottager 
killed a ſwine above a year old, he paid to the Lord a 
penny, which purchaſe of leave to kill a hog was alſo 
called Thiſtle-take. Reg. Priorat. de T hurgarton. Cexcell. 

THOKES, Fiſh with broken bellies, fat. 22 E. 4. 
cap. 23 which by the ſaid ſtatute are not to be mixt or 
packed with tale-hſh. | 

THORP, THREP, TROP, Either in the begin- 
ring or end of names of places, ſignifies a ſtreet or vil- 
lage, as 4/defirep : From the Sax. Thorp, villa, wicus. 

THRAVE OF CORN, Trawva badi, from the Sax. 
Threav, a bundle, or the Britiſh h, twenty-four.) In 
molt parts of Exglaud, conſiſts of twenty-four: theaves, 

or four ſhocks, fix ſheaves to every ſhock, „at. 2 H. 6. 
. 23 yet in ſome counties they reckon but twelve ſheaves 
w the Thrave. King Athel/tan, anno 923, gave by his 
charter to S. John of Beverley's Church, four Ihraves of 
Vor. II. 5 


— 
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Corn, from every plough-land in the Eaſt- Riding of 
Yorkſhire, Coavell. 

THREAD, Is liable to certain duties on importation. 
Regulations as to reeling Ounce or Nun's Thread. Stat. 
28 Geo. 3. c. 17. 

THREATENING LETTERS. By Fat. 9 Geo. 1. 


£422, (amended by fat. 27 Geo. 2. c.15,) Knowingly to /exd 


any Letter without a name, or with a fictitious name, 
demanding money, veniſon, or any other valuable thing, 
or threatening (without any demand) to kill or fire the 
houſe, out-houſes, barns, or ricks of any perſon, is made 
felony without Benefit of Clergy. This offence was for- 
merly High Treaſon, by the Hat. 8 Hen. 5.c. 6. It has 
been determined that if the writer of a Threatening 
Letter delivers it himſelf, and does not nd it by ary 
other, he is not guilty of felony under this act. Leach 351. 

By /tat. 30 Geo. 2. c. 24, If any perſon ſhall know- 
ingly /end or deliver any Letter or Letters, threatening 
to accuſe any perſon of a crime puniſhable with death, 
tranſportation, pillory, or other infamous puniſkment, 
with a view to extort from him any money or other 
valuable chattels, he is puniſhable at the diſcretion of the 
Court, with fine, impriſonment, pillory, whipping, or 
tranſportation for ſeven years. 

THREATS. Threats and menaces of bodily hurt, 
through fear of which a man's buſineſs is interrupted, are 
a ſpecies of injury to individuals. A menace alone, with- 
out a conſequent inconvenience, makes not the injury 
but to complete the wrong, there mult be both of them 
together, The remedy for this is in pecuniary da- 
mages, to be recovered by action of treſpaſs ꝙ & arm, 
this being an inchoate, though not an abſolute vio- 
lence. 3 Comm. . 8. p. 120. As to Threats or menaces 
where bodily ha{m is jultly feared, See title Surety of 
the Peace, &c. 

THRENGES. Quia vero non erant adhuc tempore 
Regis Willielmi milites in Anglia, /ed Threnges, præcipit 
Rex ut de eis milites fierunt ad defendendum terram, fecit 
autem Lanfrancus 'Threngos /ues milites, &c. Somner's 
Gawvelk. 123, 210. They were vaſſals, but not of the 


| loweſt degree, of thoſe who held lands of the chief Lord; 


| 
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the name was impoſed by the Conqueror; for when one 


' Eirrard Sharnbourn of Ner fol, and others, were ejected 


out of their lands, they complained to the Conqueror, 
inſiſting, that they were always on his fide, and never 
oppoſed him, which upon inquiry he found to be true, 


. and therefore he commanded that they ſhould be re- 


ſtored to their lands, and for ever after be called Drenche:. 
She lim. See titles Drenches ; Sharnburn. 

HRIMSA, Sax. Jhrim. Three] An old piece of 
money of three ſhillings, according to Lambard, or the 
thud part of a ſhilling, being a German coin paſſing for 


4d. Seld. Tit. Hen. 604. 


THRITHING, Thrithingums.| A divifion, cor ſiſting 
of three or four hundreds, Stat. Merton, 2 Infl. 99. 
See 7 rithing. 

THUDE-WEALD, Sar.] A woodward, or perſon 
that looks after the woods. 

THUMELUM, A thumb. Leg. Inæ, cap. 55. au 
Brempton. 

THWERTNICK, A Saxcx word, which in ſome old 
Writers is taken for the cuſtom of giving entertainments 
to the Sheriff, Se. for three nights, N. 11 & 12 


Rich, 2. 
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TIDESMEN, Are certain Officers of the Cuſtom- 
houſe, appointed to watch or attend upon ſhips, till the 
cuſtoms are paid; and they are ſo called, becauſe they 
go aboard the ſhips at their arrival in the mouth of the 
Thamss, and come up with che tide, See title Cuſtoms. 

"TIERCE, Fr. Tiers, i. e. a third.] A meaſure of wine, 
oil, Sc. neee Seat third part of a pipe, or forty- two 
gallons. Stat. 32 H. 8. c. 14. 5 

TiGH, Sax. Teag.] A cloſe or ineloſure, mentioned 
in ancient charters ; which word is till uſed in Kent in 
the ſame ſenſe. Chart. Ecel. Cant. 

'TIHLA, Sax.] An accuſation : LI. Canuti. 

"TILES; See Bricks and Tiles. 

TILLAGE, Agricultura.] Is of great account in 
Law, as being very profitable to the Commonwealth; 
and therefore arable land hath the preference beſore 
meadows, paſtures, and all other ground whatſoever : 
And ſo careful is our Law to preſerve it, that a bond or 
condition to reſtrain Tillage, or ſowing of lands, Sc. is 
void. 11 Rep. 53. There are divers ancient ſtatutes for 
encouragement of Tillage and Huſbandry, now become 
in a great meaſure, if not altogether, obſolete. 

"TILTING ; See title Homicide II. I. 

TIMBER, Wood fitted for building, or other ſuch 
like uſe; in a legal ſenſe it extends to oak, aſh, and elm, 
Oc. 1 Roll. Abr. 649. See ph. Leſſees of land may not 
take Timber- trees felled by the wind; for thereby their 
ſpecial property ceaſes. 1 Keb. 691. 

The importation, &c. of Timber is regulated by 
divers Statutes. | 

Againſt cutting up, barking, or deſtroying of Timber; 
Hat. 1 Geo. 1. ft. 2. c. 48. See title Mods. 

Oak Timber, {except for building,) to be felled in 
April, May, and June; flat. 1 Fac. 1. c. 22. . 20. 

By flat. 6 Geo. 3. c. 36, Any one who ſhall, in the 
night-time, Jop, top, cut down, break, throw down, 
bark, burn, or otherwiſe ſpoil or deſtroy, or carry away, 
any oak, beech, aſh, elm, fir, cheſnut, or aſp, Timber- 
tree, or other tree or trees, landing for Timber, or 
likely to become Timber, without the conſent of the 
owner; or ſhall, in the night-time, pluck up, dig vp, 
break, ſpoil or deſtroy, or carry away, any root, ſhrub, 
er plant, roots, ſhrubs, or plants, of the' value of five 
thillings, and which ſhall be growing, ſtanding, or being 
in the garden-ground, nurſery-ground, or other incloied 
ground, of any perſon or perfons whomſoever ; ſhall be 
deemed and conflrued to be guilty of felony, and the of- 
tenders may be tranſported. Tboſe who are afliſting, 
and purchaſers, knowing the things to be ſtolen, ſhall 
be liable to the ſame puniſhment, as if they had ſtolen 
the ſame. | | 

By flat, 6 Geo. 3. c. 48, Every perſon convicted of da- 
maging, deſt:oying, or carrying away any Timber-tree 
or trees, or trees likely to become Timber, without con- 
ſent of. the owner, Sc. ſhall forfeit for the ficit offence 
not exceeding 20l. with the charges attending; and on 
non-payment, are to be commuted for not more than 
twelve, nor leſs than fix months ; for the ſecond offence, 
2 ſom not exceeding zol. and, on non-payment, are to 
be committed for not more than eightcen, nor leſs than 
twelve months; and for the third offence are to be tranſ- 

orted for ſeven yeers. 


All oak, beech, cheſnut, wallnut, aſh, elm, cedar, fir, 


aſp, lime, ſycamore, and birch trees, ſhall be deemed and 
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taken to be Timber-trees within the reanin g of the Ag. 
Perſons convicted of plucking up, ſpoiling, or taking 
away, any root, ſhrub, or plant, out of private cultivated 
grourd, ſhall forfeit for the firſt offence any ſum nct 
exceecing 40s. with the charges; for the ſecond offence, 
a ſum not exceeding 5/7. with the charges; and for the 
third offence, are to be tranſported for 1 years. Per. 


ſons hindering, or attempting to prevent ſcizing ef. 


fenders, forfeit 10/, to the perſon convicting them; and, 
if not paid down, to be committed to hard labour, net 
exceeding ſix months. See title Misc nHIiET, Malicious, 

TI EER FOH THE Navy. An act for the increaſe 
and preſervation of Timber, within the foreſt of Dean, 
/tat. 20 Car. 2. c. 3.—Two thouſand acres of land in the 
New Foreſt to be incloſed, for preſerving Timber for the 
Navy Royal, fat. 9 & 10 V. z. c. 36. 

FIMBERLODE, A fervice by which tenants were 
to carry Timber felled from the woods to the Lord's houſe. 
T horn's Chron. 

TIME and Place, Are to be ſet forth with certainty 
in a declaration ; but Time may be only a circumſtance 
when a thing was done, and not to be made part of the 


ue, Cc. 5 Mod. 286, It has been held, that an im- 


poſſible Time is no Time; and where a day or Time is 
appointed for the payment of money, and there is no 


| ſuch, the money may be due prelently. Hb. 189 : 


5 Kep. 22. 

If no certain Time is implied by Law for the doing 
of any thing, and there is no lime agreed upon by the 
parties, then the Law doth allow a convenient Time ta 
the party for the doing thereof, z. e. as much as ſhall be 
adjudged realonable, without prejudice to the doer of 
it. 2 Lill. Abr. 572. In ſome cates one hath Time 
during his life for the performance of a thing agreed, 
if he be not haſtened to do it by requeſt of the party 
for whom it is to be done; but if in ſuch caſe he be 
haſtened by requeſt, he is obliged to do it in convenient 
Time, after ſuch requeſt made. Hl. 22 Car. 1. B. R. 

Time, taken generally, hath alſo its Time: What js 
done in Time of peace, the Las doth more countenance 
than in Time of war; in cate of bar of an entry, or claim 
by fine, and of deſcents, Sc. 1 1. 249: 10 Rep. 82: 
4 Shep. Abr. 6. : | 

Regularly, there cannot be any fraction in a day, Sce 
20 Vin. Abr. and the ſeveral appoſite titles in this 
Dictionary. i | 

TINEL LE ROY. Fr.] The King's hall wherein bis 
ſervants uſed to dine and ſup. Stat. 13 K. 2. fl. 1. c. 3. 

TINEMAN, or TIENMAN, A petty officer in the 
foreſt, who had the nocturnal care of vert and veniſon, 
and other ſervile employ ments. Ce. Foreta Cant! 
Regis, cap. 4 88 

IINET, Tinettum.] Bruſhwood and thorns, to make 
and repair hedges: In Hereford/bire to tine a gap in a 
hedge is to fill it up with thorns, that caule may nat pals 
through it. Chart. 21 Hen. 6. E 

TINEWALD, The ancient parliament or annual 
convention of the people of the Ie , Man, of which 
this account is given:— The Governor and Officers of that 
Iſland do uſually call the twenty-four Keys, being the 
chief commons thereof, eſpecially once every year, viz, 
upon Miaſummer-day, at St, John's Chapel, to the Cui 
kept there, called the 'Tinewald Court; where, upon a 


hill near the ſaid chapel, all the inhabitants of the Iſland - 
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-fand round about, and in the plain adjoining, and hear 
the laws and ordinances agreed upon in the Chapel of Sy. 
John, which are publiſhed and declared unto them v and 
at this ſolemnity the Lord of the Iſland fits in a chair of 
fate with a royal canopy over his head, and a tfword 
held before him, attended by the ſeveral degrees of the 
people, who {it on each fide of him, Ic. King's Dyjerip. 
Ile of Man: See title Man, 1/ &. 

TINKERMEN, Thoſe fiſnermen who deſtroyed the 
young fry on the river Thames, by nets and unlawful 


engines, till ſuppreſſed by tne Mayor and Citizens of Ln. 


don. Of which, fee $722v's Survey of London, p. 18. 
TINPENY, A tribute ſo called, uſually paid for the 
liberty of digging in Tin-mines. But ſome Writers fay it 


. . | 
is a cuſtomary payment to the tithingman from the 


ſeveral friburghs, contracted from Teding-penuy, which ſee. 


_ TIPSTAFFS, Officers appointed by the Marſhal of | 


| nefices, (which are correlative in their nature,) were ever 


the King's Bench, to attend upon the jodges with a kind 
of rod or ſtaff tipt with ſilver, who take into their cuf- 
tody all priſoners, either committed, or turned over by 
the Judges at their chambers, Tc, See title Baer; and 


tat. 1 R. 2. 


Tiki HE S, 


DrecriMea; from the Sax. 7%; i. e. tenth.] In ſome 
of our Law-books are briefly defined to be an ecclehaſ- 
tical inheritance, or property in the Church, collateral to 
the eſtate of the lands thereof: But in others they are 
more fully defined to be a certain part of the fruit, or 
lawful increaſe of the earth, beaſts and men's labour, 
which in moſt places, and of moſt things, is the tenth 
part, which, by the Law, hath been given to the 
Miniſters of the Goſpel, in recompence of their attend- 
ing their office. 11 Rep. 13: Dyer 84. 

Tithes are claſſed by Blaci/ione, as a ſpecies of incor- 
poreal hereditaments ; and defined to be a zer/h part of 
the increaſe, yearly ariſing and renewing from the pro- 
fits of lands, the ſtack upon lands, and the perſonal in- 


duſtry of the inhabitants: The firſt ſpecies being uſually 


called predial ; as of corn, graſs, hops, and wood: The 
ſecond L; as of wool, milk, pigs, Sc. conſiſting of 


natural products, bot nurtured and preſerved in part by 


the care of Man; and of theſe two forts the Tenth mutt 
be paid in groſs : The third, fer/onal; as of manual occu- 
pations, trades, fiſheries, and the hike, and of theſe only 
the tenth part of the clear gains and profits is due. 
2 Comm. c. 3. 

Tithes, with regard to value, are divided into grea? 
and ina. Great 'I'thes are chiefly corn, hay, and wood: 
Small Tithes are the predial 'T:ithes of other kinds, to- 
gether with mixed and perſonal Iithes, Purn's Juſtice, 
title Tithes. | 

Great Tithes generally belong to the Rector; and 
{mall Tithes to the Vicar, Cyo. Car. 20. 

Some things may be great or ſmall Tithes, in regard 
of the place; as hops in gardens are ſmall Tithes, and 
in fields may be great Liches; and it is faid tl quan- 
tity will turn a ſmall Tithe into a great one, if the parith 
3s genera'ly ſown wich it. 1 K. Abr. 643: 1 Cre. 558 : 
cod Inft. 162. ; 

Great Tithes are commonly called Par/inage 7 ther — 
Small Tithes, Vicarage Titles; as being, in general, pay- 
able the one to the Parſon, the other to the Vicar, 


| 
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TITHES. 


I. Of the Origir of Titbes; and to whom they are 
payable, 
II. Of what Tithes are in general due; and where 
perſonal Tithes are due. 

III. Of what predial Tithes are due; and herein, of 
the Tithe of Agijtment, Corn, Hay, and Woed. 

IV. Of what mixed Tithes are due, 

V. OF recovering Tithes in the Ecclefraflical or Tem- 
poral Courts; or in a ſummary Way: againff 
Prakers; and in London. 

VI. Or particular Things for which Tithes are paid, 
and for xvhich not; in alphabetical Order. 

VII. Who may be diſcharged, either totally or in fart, 
from paying Titles. 

I. BisHorP Barlow, Seiden, Father Paul, and others, 

have oblcrved, that neither Tithes nor eecleſiaſtical be- 


heard ot for many ages in the Chriſtian Church, or pre- 
tended to be due to the Chridian Prieſthood; and, as that 
Biſhop affirms, no mention is made of Tithes in the grand 
codex of Canons, ending in the year 451, which, next to 
the Bible, is the molt authentic book in the world; and 
that it thereby appears, during all that time, both Churches 
and Churchmen were main ained by free gifts and ob- 
lations only. Barlow's Remains, p. 169: Selden of Tues 
$2 : See Watjon's Complete Incumbent, þ. 3, 4» Oc. 
Sclden contends, that Tithes were not introduced here 
into England, till towards the end of the eighth century, 
1. e about the year 786; when pariſhes and eccleſiaſtical 
benefices came to be ſetiled; for, it is taid, Tithes and eccle- 
ſiaſlical benefices being correlative, the one could not exiſt 
without the other; for whenever any ecclehaſtica! perſon 
had any portion of Tithes granted to him out of certain 
lands, this naturally conſtituted the beneſice; the granting 
ot the 'Tithes of ſuch a manor or pariſh being, in ſact, a 
grant of the benefice; as a grant of the benefice did imply 
a grant of the Tithes : And thus the relation between pa- 
trons and incumbents was analogous to that of Lord and 
Tenant by the feudal Law. Seiden of T ithes 86, We. 
About the Year 794, O/a, King of Mercia, (the moſt 
potent of all the Saxon Kings of his time in this Illand,) 
made a law, whereby he gave unto the Church the Tithes 
of all his kingdom; which the Hiſtorians tell us was done 
to expiate for the death of Elbert, King of tne Ea. 
Angles, whom in the year preceding he had cauſed baſely 
to be murdered. But that Tithes were before paid in 
England by way of cfrerin gs, according to the ancient 
ulage and decrees of the Church, appears from the ca- 


nons of Egbert, Archbiſhop of 7k, about the year 750; 


and from an epiltle of Boniface, Archbiſhop of Mentz, 
which he wrote to Cuthbert, Archbiſhop of Canterbury 
about the ſame time; and from the ſeventeenth canon 
of the general Council held for the whole kingdom at 
Chaſcuth, in the year 787. ut this law of Q was that 
which frſt gave the Church a civil right in them in this 
land, by way of property and inheritance, and enabled 
the Clergy to gather and recover them as their legal due, 
by the coercion of the civil power. Yet this eſtabliſh- 
ment of Qa reached no further than the kingdoms of 
Mercia, (over which Qu reigned,) and Northumverlans, 
until Ethelaculph, about ſixty years after, enlarged it for 


the whole Realm of glad. Prideaux on Tibet 166, 


10”, See fo, 
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TITHES I. 


It is ſaid, Tithes, Oblations, Vc. were originally the 
voluntary gifts of Chriſtians, and that there was not any 
canon before that of the fourth Council of Lateran, anno 
Dom. 1215, that even ſuppoſed Tithes to be due of com- 
mon right. 2 J/7;//. 182: But this ſeems very contrary 
to other opinions. | 

Blackſtone ſays, he will not put the title of the Clergy 
to Tithes upon any divine right; though ſuch a right 
certainly commenced, and as certainly ceaſed, with the 
Fewiſh Theocracy. Yet an honourable and competent 
maintenance for the Miniſters of the Goſpel 1s, undoubt- 
edly, jure divino; whatever the particular mode of that 
maintenance may be, For, bekdes the poſitive pre- 
cepts of the New Teſtament, natural reaſon will tell us, 
that an order of men, who are ſeparated from the world, 
and excluded from other lucrative profeſſions, for the 
ſake of the reſt of mankind, have a right to be furniſhed 
with the neceſſaries, conveniencies, and moderate enjoy- 
ments of life, at their expence for whoſe benefit they 
forego the uſual means of providing them. Accordingly 
all. Municipal Laws have provided a liberal. and decent 
maintenance for their national Prieſts or Clergy ; ours, in 
particular, have eſtabliſhed this of Tithes, probably in 
imitation of the Jewiſh Law; and perhaps, conſidering 
the degenerate ſtate of the world in general, it may be 
more beneficial to the Engliſh Clergy to found their title 
on the Law of the land, than upon any divine right 
whatſoever, unacknowledged and unſupported by tem- 

poral ſanctions. 2 Comm. c. 3. 


It has been well obſerved, that the Clergy have pre- 


ciſely the ſame right to Tithes, as the heir at law has 
to his anceſtor's eſtate, or the farmer to the poſſeſſion in 
conſequence of his leaſe; and the proprietor has no more 
reaſon to complain that his land is not Tithe free, than 
that his neighbour's field is not his own. Chri/tian's 
note on 2 Comm. 25. 

We cannot (continues the Commentator) preciſely aſ. 
certain the time when Tithes were firſt introduced into 
this country. Poſſibly they were contemporary with 
the planting of Chriſtianity among the Saxons, by Au- 

in the monk, about the end of the fixth century. 
But the firſt mention of them in any written Eugliſb 
La appears to be in a conſtitutional decree, made in a 
Synod held 4. D. 786, wherein the payment of 'Tithes 
in general is ſtrongly enjoined. Selden, c. 8. & 2. This 
canon, or decree, which at firſt bound not the Laity, was 
effectually confirmed by two kingdoms of the Heptarchy, 
in their parliamentary conventions of eſtates, reſpec- 
. tively conſiſting of the Kings of Mercia and Northumber- 
land, the Biſhops, Dukes, Senators, and People ; which 
was a few years later than the time that Charlemagne 
eſtabliſhed the payment of them in France, (A. D. 778,) 
and made that famous diviſion of them into four parts; 
one to maintain the edifice of the Church, the ſecond to 
ſupport the Poor, the third the Biſhop, and the fourth 
the Parochial Clergy. Seld. c. 6.4 7 : Spirit of Las, 


b. 3t. c 12. 
The next authentic mention of them is in the Faedus 


Earuardi et Gutbruni; or the Laws agreed upon be- 
tween King Guthrun the Dane, and Alfred and his ſon 
Edward the Elder, ſucceſſive Kings of England, about 


the year 900. This was a kind of treaty between thoſe | 


Monarchs, which may be found at large in the Anglo- 
Saxen Laws: Wherein it was neceſſary, as Guthrun 


was a Pagan, to provide for the ſubſiſtence of the Chriſ- 


— 


tian Clergy under his dominion; and, accordingly, ge 
find the payment of Tithes not only enjoined, but a pe- 
naliy added upon non-obſervance. Which Law is ſe. 
conded by the Laws of Atheiſtan, about the year 930. 
And this is as much as can certainly be traced out, with 
regard to their legal original, See Wilkins, p. 51: 
2 Comm. c. 3. 

Upon the firſt introduction of Tithes, though every 
man was obliged to pay Tithes in general, yet he might 
give them to what prieſts he pleaſed ; which were called 
arbitrary conſecrations of Tithes: Or he might pa 
them into the hands of the Biſhop, who diſtributed 
among his dioceſan Clergy the revenues of the Church, 
which were then in common. 2 It. 646: Hob. 296 : 
Seld. c. 9. F$ 4. But, when dioceſes were divided into 
pariſhes, the Tithes of each pariſh were allotted to its 


own particular Miniſter ; firſt by common conſent, or 


the appointments of Lords of Manors, and afterwards 


by the written Law of the land. LI. Edgar, cc. 1 & 2: 


Canut. c. 11. 

However, arbitrary conſecrations of Tithes took place 
gay afterwards, and became in general uſe till the time 
of King Jen. Selden, c. 11. This was probably owing 
to the intrigues of the regular Clergy, or monks of the 
Benedictine and other rules, under Archbiſhop Dunſtan 
and his ſucceſſors; who endeavoured to wean the people 
from paying their dues to the ſecular or parochial 
Clergy, (a much more valuable ſet of men than them- 
ſelves,) and were then in hopes to have drawn, by ſanc- 
timonious pretences to extraordinary purity of life, all 
eccleſiaſtical profits to the coffers of their own ſocieties. 
And this will naturally enough account for the number 
and riches of the Monaſteries and Religious Houſes 
which were founded in thoſe days, and which were 
frequently endowed with Tithes. For a layman, who 
was obliged to pay his Tithes ſomewhere, might think 
it good policy to erect an abbey, and there pay them 
to his own monks ; or grant them to ſome abbey already 
erected ; ſince, for this dotation, which really coſt the 
patron little or nothing, he might, according to the 
ſuperſtition of the times, have males for ever lung for 
his ſoul, But, in proceſs of years, the income of the 
poor laborious pariſh prieſts being ſcandalouſly reduced 
by theſe arbitrary conſecrations of Tithes, it was reme- 
died by Pope Innocent III. about the year 1200, in a 
decretal epiſtle ſent to the Archbiſhop of Canterbury, and 
dated from the palace of Lateran ; which has occaſioned 
Sir Henry Hobart and others to miſtake it for a decree of 
the Council of Lateran, held A. D. 117%, which only 
prohibited what was called the infeodation of Tithes, 
or their being granted to mere lay men, whereas this 
letter of Pope Innocent to the Archbiſhop enjoined the 
payment of Tithes to the Parſons of the reſpective pa- 
riſhes where every man inhabited, agreeable to what 
was afterwards directed by the ſame Pope in other 
countries. This epiſtle, ſays Cote, bound not the Lay 
Subjects of this Realm; but, being reaſonable and juſt, 
(and, he might have added, being correſpondent to the 
ancient Law,) it was allowed of, and ſo became Lex 
terre. 2 Inſt. 641, This put an effectual flop to all the 
arbitrary conſecrations of Tithes ; except ſome footſteps 
which ſtill continue in thoſe portions of Tithes, which 
the Parſon of one pariſh hath, though rarely, a right to 
claim in another; for it is now univerſally held, that 
Tithes are due, of common right, to the Parſon of the 

pariſh, 


— 
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pariſh, unleſs there be a ſpecial exemption. Regi. 46: 
Hob. 296. This Parſon of the pariſh, we have formerly 
ſeen, may be either the actual incumbent, or elſe the 
appropriator of the benefice ; appropriations being a 
method of endowing Monaſterics, which ſeems to have 
been» deviſed by the regular Clergy, by way of ſubſti- 
tution to arbitrary conſecrations of Tithes. In extra- 
parochial places, the King, by his royal prerogative, 
has a right to all the Tithes. 2 Rep. 2, 44: 2 I. 64. 


See 2 Comm. c. 3. 


II. In general, Tithes are to be paid for every thing 


that yields an annual increaſe, as corn, hay, fruit, cattle, 


poultry, and the like: but not for any thing that is of 
the ſubſtance of the earth, or is not of annual increaſe; 
as ſtone, lime, chalk, and the like: nor for creatures 
that are of a wild nature, as deer, hawks, Sc.; whoſe in- 
creaſe, ſo as io profit the owner, is not annual, but ca- 
ſua! : though for deer and rabbits Tithes may be pay- 
able by ſpecial cuſtom: 2 Comm. c. 3, En. 

Tiches are due either de jure, or by cuſtom: All 
Tithes which are due de jure, ariſe from ſuch fruits of 
the earth as renew annually ; or from the profit that ac- 
crues from the labour of a man. Hence it follows, that 
ſuch Tithes can never be part of, but muſt always be ccl- 
lateral to, che jand from which they ariſe, 11 Rep. 13, 14. 

Nay, Tithes due gejure are fo collateral to every kind 
of land, that if a leaſe is made of the glebe belongi- g 
to a rectory, with all the profits and advantages thereof; 
and there is beſides a covenant, that the rent to be paid 
ſhall be in full ſatisfaction of every kind of exactiog, 
and demand, belonging to the rectory ; yet, as the glebe 
is not exprelsly diſcharged of Tithes, the leſſee ſhall be 
liable to the payment thereof, 11 Rep. 13, 14: 1 Roll. 
Abr. 655 pl. 1: Cre. Eliz. 162, 261: Cro. Car. 362. 

No Tithe is due de jure of the produce of a mine or of a 
quarry ; becaule this 1s not a fruit of the earth renew 
ing annually ; but is the ſubſtance of the earth, and has 
perhaps been ſo for a great number of years. F. N. B. 5 ;: 
Bro. Dijm. pl. 18: 2 Inſt. 651: 1 Roll. Abr. 637: Cro 
Elix. 277. ; 

No Tithe is due de jure of any thing (generally) which 
is part of the ſoil, and does not renew annually; but it 
may be due by cuſtom. Vide 2 Fern. 46: 1 Roll. Abr. 
637. pl. 5: 2 Med. 7: 1 Mod. 35: 1 Roll. Abr. 642, 
S. pl. 7, 8. 

No Tithes are due de jure of houſes; ſor Tithes are 
only due de jure of ſuch things as renew from year to 
year. 11 Rep. 16, Graunt's caſe, But houſes in London 
are, by decree, which was confirmed by an Act of Par- 
hament, made liable to the payment of Tithes. 2 ff. 
659. See flats. 37 H. 8. c. 12; 22& 23 C. 2. c. 15. Be- 
fore this decree, houſes in London were by cuſtom liable 
to pay Tithes ; the gaantum to be paid being thereby only 
ſettled, as to ſuch houſes for which there was no cuſtom- 
ary payment. 2 In/t. 659: Hard. 116: Gilb. Eg. Rep. 
193,194. See of V. There is like iſe in moſt ancient cities 
and boroughs, a cuſtom to pay Tithes for houſes ; without 
which there would be no maintenance in many pariſhes 


| for the Clergy. 11 Rep. 16: Bund. 102. 


It was held by three Barons of the Exchequer, Price, 
Montague, and Page, contrary to the opinion of Bury, 
Chief Baron, that two 'Tithes may be due of the ſame 
thing, one de jure, the other by cuſtom, Bunb. 43. 


In & 7, of flat. 2 C 3 Ed, 6. c. 13, common day- a- 
bourers are exempted from the payment of perſonal 
Tithes. No perſonal Tithes are due from ſervants in 
huſbandry ; for by their labour the Tithes of many other 
things are increaſed. 1 Roll. Abr. 646. pl. 1. It was 
ſettled, by a decree of the Houſe of Lords, upon an ap- 
peal from a decree of the Court of Exchequer, that only 
perſonal Tithes are due from the occupier of a corn- 
mill. 1 Ez. Abr. 366: 2 P. Vn. 463: Bro. P. C. 

The at. ꝙ Ed. 2. fl. 1. c. 5, (as to occupiers of mills, 
paying Tithes,) provides, that new erected malls ſhall 
be liable to the payment of Tithes. But, as nothing 
therein is ſaid concerning ancient mills, there can be no 
doubt, that ſuch ancient mills, as before the making of 
this ſtatute were liable to pay Tithes, continued after- 
wards to be liable. 12 Mod. 243: 3 m_ 212. 

No perſonal Tithe is due of the profit which a man 
receives without perſonai labour, or of the profit which 
one man receives from the labour of another. 1 Rell. Abr. 
656. pl. 1. pl. 2: 2 1nft. 621, 6, 9. If a man lets a ſhip 
to a hſherman, no perional Tithe is due of the money 
received forthe ule of ſuch ſhip ; becauſe this is a profit 
without perſonal labour. 1 Roll. Abr. 656, u. pl. 2. Vide 
1 Rell. Abr. 656, n. pl. 3: 2 Bulſt. 141. 

Perſonal Tithes are only payable by a ſpecial cuſtom 
and perhaps are now paid no-where in Eng/and ; except 
for fiſh caught in the ſea, and for corn-mills. 3 Burns 
Eccl. Law 473- 


III. Sven Tithes as arſe immediately from the 
fruits of the earth, as from corn, hay, hemp, hops ; and 
all kinds of fruits, ſeeds, and herbs, are called Predial 
Tithes. 2 If. 649. They are ſo called becauſe they 
ariſe immediately trom the fruits of the farm, (predium,) 
or earth. 2 ff. 647. By the Eccleſiaſtical Law, many 
things are liable to the payment of predial Tithes, which 
by the Common Law, or in the Courts of Equity, are not 


held to be ſo. 2 1:2. 621 : 4 Mad. 344. This may cauſe, 


and has cauſed, ſome confulion. In the former caſe, the 
laſt reſort is to the Delegates ; in the latter, to the Houſe 
of Lords. Shaw's Law of T ithes 139. The canons muſt, 
in all caſes, give way to the cuſtom of the place. I. 112. 

The deſign, under this Head, is to ſhew what things 
are liable by the Common Law to pay predial Tithes. 

In doing this, it will appear, that ſome things, which 
are in the general exempted therefrom, become, by cuſ- 
tom, liable to the payment of predial Tithes. 1 Roll. Abr. 
637, E. pl. 2: 642,8. pl. 7. pl. 8. 

It will alſo appear, that divers things, which are in 
the general liable thereto, are, under particular circum- 
ſtances, exempted from the payment of ſuch Tithes. 
1 Rell. Abr. 645. pl. 11: Cro. Eliz. 475 : Freem. 335.: 
12 Mod. 235. 

But wherever any fraud 1s uſed, to bring a thing under 
thoſe circumſtances, by reaſon of which it would, if it 
had come fairly under them, have been exempted from 
the payment of predial Tithes, it is by ſuch fraud ren- 
dered liable thereto. Cro. Eliz. 475: Freem. 335. 

The predial great Uithes now appear to be corn, 
grain,. hay, clover-graſs (when made into hay), wgod, 
underwood, and beans and peaſe (when ſown in fields). 
The predial /ma/l Pithes are flax, hemp, madder, hops, 
garden roots, and herbs, as potatoes, turnips, parſley, 


cabbage, ſaffron ;,and the fruits of all kinds of trees, 
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TITHES II. 


as apples, pears, acorns, Sc. All kinds of ſeeds, as 
turnip- ſeed, parſley- ieed, rape-ſeed, carraway-ſeed, ani- 
feed, clover- ſeed, and beans and peaſe if ſown in a gar- 
den. Shaw?s Law of Tithes. 

As it would be tedious to enumerate all the things 
which are liable to predial Tithes, only thoſe ſhall be 
mentioned concerning the Tithes of which ſome queſ- 
tion has ariſen; but, from ſuch as will be mentioned, it 
may be eaſily colleted of what other things predial 
Tithes are due. 

AG1ISTMENT. Agiſting, in the ſtrict ſenſe of the 
word, means the depaſturing of a beaſt the property of 
a ſtranger. But this word is conſtantly uſed, in the 
Books, for depaſturing the beaſt of an occupier of land, 
as well as that of a ſtranger. 5 New Abr. 53. The Tithe 
of Agiſtment is the tenth part of the value of the keep- 
ing or depaſturing ſuch cattle as are liable to pay it. 
Agiſiment is derived from the French geyſer, giſter (Ja- 
cere); becauſe the beaſts are /evart and couchant during 
the time tney are on the land. Agiſtment Tithe ſeems 
rather a mixed than ſtrictly a predial Tithe. 

An occupier of land is not liable to pay Tithe for the 
- paſture of horſes, or other beaſts, which are uſed in huſ- 
bandry in the pariſh in which they are depaſured. Be- 
cauſe the Tithe of corn is by their labour increaſed, 
1 Roll. Abr. 646. pl 2. pl. 3; pl. 6. pl 7: Cro. Elix. 
446: Ld. Raym. 130. But, if horſes or other beaſts are 
uled in huſbandry out of the pariſh in which they are 
depaſtured, an Agiſtment Tithe is due for them. 7 Mod, 
114: Id. Raym. 130. 

It ſeems to be the better opinion, that no Tithe is 
due for the paſture of a ſaddle-horſe, which an occupier 
of land keeps for himſelf or ſervants to ride upon. 1 Roll. 
Abr. 642. pl. 4: Cre. Fac. 430: Bult. 171: Buab. 3. 
No Tithe is due for the paſture of milk cattle, which arc 
-milked in the pariſh in which they are depaſtured ; be- 
cauſe Tithe is paid of the milk of ſuch cattle. 1 Roll. Abr. 
646. pl. 2: Ld. Raym. 130: Cre. Eliz 446. . 

Milch cattle, which are reſerved for calving, ſhall pay 
no Tithe for their paſture whilſt they aredry. But, if they 
are afterwards ſold, or milked in another pariſh, an Agiſt- 
ment Tithe is due for the time they were dry. Hell. 100: 
Ld. Raym. 130. No Tithe is due from an occupier of 
land, for the paſture of young cattle, reared to be uſed 
in huſband1-/,or for the pail. Cro. Elix. 476. But if ſuch 
young beaſts are ſold, before they come to ſuch perfection 
as to be fit for huſbandry, or before they give milk, an 

Agiſtment Tithe muſt be paid for them. Herl. 86 
An occupier of land is liable to an Agiſtment Tithe, 
for all ſuch cattle as he keeps for ſale, Cro Elix. 445, 
476: Fenk. 28. pl. 6: Cro. Car. 237: Show, P. C. 
192. Vide Cre. Fac. 430: 1 Roll. Abr. 647. pl 14. 

But if any cattle, which have neither been uſed in huſ- 
bandry, nor for the pail, are, after being kept ſome 
time, killed, to be ſpent in the family of the occupier of 


the land on which they were depaſtured, no Tithe is due 


for their paſture. FJen4. 281. pl. 6: Cro. Eliz. 446, 476: 
Cro. Car. 237. lt is in general true, that an Agiſtment 
Tithe is due, for depaſturing any ſort of cattle the pro- 
perty of a ſtranger. Cro. Eliz. 276: Cro. Tac. 276: 
Bunb. 1: Freem 329. No Tithe is due for the cattle, 


either of a ſtranger or an occupler, which are depaltured 


in grounds that have in the ſame year paid Tithe of hay. 
Tat, 10,79: Pop. 14x: 2 Roll. Rep. i9t, * 


pl. 19. See pot, VI. It is laid down ia one old cafe, 


No Agiſtment Titlie is due for ſoch beaſts, either of 
a ſtranger or an occupier, as are depaſtured on the head- 
lands of ploughed fields; provided that theſe are not 
wider than is ſufficient to turn the plough and horſes 
upon. 1 Rol. Abr. 646. pl. 19. No Tithe is due for 
ſuch cattle as are depaſtured upon land that has the ſame 
year paid Tithes of corn. Bro. Diſin. 18: 1 Med. 216. 
If land, which has paid Tithe of corn in one year, is left 
unſown the next year, no Agiftment is due for ſach land; 
becauſe, by this Iying freſh, the Tithe of the next crop 
of corn is increaſed, 1 Noll. Abr. 642. fl. 9. But it 
land, which has paid Tithe of corn, is ſuffered to lie 
fallow longer than by the courſe of huſbandry is uſual, 
an Agittment Tithe is due for the beafts depaſiured upon 
ſuch land. Shep. Abr. 1008, 


As the queſtion, whether an Agiſtment Tithe is due 
for ſheep, does not ſeem to be quite ſettled; it will not be 
amiſs to refer to the principal cafes in which this has 
been agitated, which are, 1 Roll. R:5 63. l. 7: 1 Noll. 
Abr. 641, 642. pl. 8: Poph. 197: Cro. Car. 207 
1 Roll. Abr. 647. pl. 13: Banb. go; Gilb, Rep. 12 
Equity 231: Bunb. 313. 

This depends on the queſtion, whether there is a ner 
mcreaſe ; as if, after ſhearing, the ſheep are fed on tur- 
nips, Which, if ſevered, would be tichable. See Show, 
P. C. 192: Bunb. 514. 

There is a peculiar difficulty attending this Tithe, 
that it cannot be taken in kivd ; cuftom is therefore the 
principal rule to go by in payment of it; and the old 
deciſions on the ſubje& vary ſo much, that it would be 
difficult to obtain any general inference from them.— 
Burn ſays, in all caſes, the Tithe of Agiſtment of barren 
and wprofitable, cattle is to be paid according to the 
value of the keeping of each per week; and the value of 
the keeping of a ſheep, beaſt, or horſe, upon any pazr- 
ticular lands, is eaſily aſcertained from the uſual prices 
given for their depaſture per week in the neighbourhood, 
where profitable cattle are kept at the ſame time upon 
the lands, together with them, or not. 3 Burn Ec. . 448, 

The parſon, vicar, or other proprietor of the Tithes, 
is entitled to Agiſtment Tithe de jure ; becauſe the graſs 
which is eat is of common right tithable, Ld. Raym. 157: 
2 Salk. 655: 2 Inſt. 651. 

Cox x. IIt is laid down in ſome books, that no Tithe 
is due of the rakings of Corn involunterily ſcattered. 
1 Roll. Abr. 645. pl. 11: Cro. Eliz. 278: Freem. 335: 


| Door 278. But if more of any fort of corn is fraudu- 


lently ſcattered, than, if proper care had been taken, 
would have been ſcattered, Tithe is due of the rakings 
of ſuch Corn. Cre. Fliz. 475: Freem 335. And it has 
been ſaid by Holt, Ch. J. that Tithe is due of the rakings 
of all corn, except ſuch as is bound up in ſheaves, 
12 Mod. 235. No Tithes are due of the Qubbles left in 
Corn-fields, after mowing or reaping the Corn, 2 12. 
261: 1 Roll. Abr. 640, pl. 14. See poſt. VI. 
Hay,—Tithe of Hay is to be paid, although beaſts of 
the plough or pail, or ſheep, are to be foddered with 


ſuch Hay. Cro. Fac. 47, Webb. v. Warner: 1 Roll. 
Abr. 650. pl. 12: 12 Med. 497. But no Tithe is due of 


Hay grown upon the headlands of ploughed grounds, 
provided that ſuch headlands are not wider than is ſuffi- 
cient to turn the plough and horſes upon. 1 Rl. Abr. 646. 


that 
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that if a man cuts down | rms and, while it is in the 
ſwathes, carries it away and gives it to his plough cattle, 
not having ſufficient ſuſtenance for them otherwiſe, no 
'Tithe is due thereof. 1 Rell, Abr. 645, Crawley v. 
Wells, Mich. 9 Car. 1. In one caſe, the Court of Ex- 
chequer ſeemed to be of opinion, that no Tithe is due 
of vetches or clover, cut green, ard given to cattle in 
huſbandry. Brnb. 279, But in another caſe, it was 
afterwards beld, that the right to Tithe of Hay accrues 
upon mowing the graſs, and that the ſubſequent appli- 
cation of this, while it is in graſs, or when it is made 
into Hay, ſhall not, although beaſts of the plough or pail 


are fed with it, take away this right. 12 Med. 498. And' 


the doctrine of this laſt caſe coincides with that of an oid 
caſe, in which it was held, that tares cut green, and 
given to beaſts of the plough, may, by ſpecial cuſtom, 
be exempted from the payment of Tithes; from whence 


it follows that ſuch tzres are not exempted de jure. 


iz Med. 498. See 2%. VI. 

t is laid down in ſome books, that no Tithe is due 
of aſtermowth Hay; becauſe Tithe can only be due 
once in the ſame year from the ſame land. F. N. B. 53: 
Bro. Diſm. pl. 16: 2 Int. 262: 11 Rep. 16: Cro, 
Fac. 42: Lord Raym. 243. But it is held in other 
books, that Tithe is due of aftermowth Hay. 1 Roll. 
Abr. 64. pl. 11: Cro. Eliz. 660: Cro. Jac. 116: 
Cre. Car. 403: 12 Med. 498: Bunb. 10. And the 
principle upon which the doctrine, that no Tithe is due 
of aftermowth Hay, is founded, 1s denied in ſome mo- 
dern caſes, | 

In ſome of theſe it is laid down, that Tithes ſhall! be 
raid of divers crops grown upon the ſame land in the 
{ame year. Buub. 19, 314. In others it is held, where- 
ever there is, in the fame year, @ new 7nrreaſe from the 
lame thing, Tithe is due. Bunb. 9: Gilb. Rep. in 
be. 231. 

n of Wood is not due of common right, 
becauſe Wood does not renew annually : But it was, in very 
ancient times, paid in many places by cuſtom. 2 Inf. 
642: 12 Med. 111. Salk. 656: Comb. 4014: Bunb. 61, 

A conſtitution was made, in the ſeventeenth year of 
the reign of Eduard the Third, by John Stratford, Arch- 
bilkop of Canterbury, that Tithes ſhall be paid, within 
this province, of ile c. 2 Inft. 642 Palm 17, 38. 

Several petitions having been preſented to the King, 
complaining of the Clergy for taking Tithe of Gross- 
x 00d and Underwood, by virtue of this conſtitution; at 
icngth, a ſtatute was made in theſe words: “ At the 
complaint of the great men and cominoners, ſhewing by 
their petition, that when they ſell their Groſs-wood, of 
the age of 20 or 4o years, and of a greater age, to 
merchants, to their own profit, and to the aid of the 
King in his wars, the Parſons and Vicars of Holy Church 
do implead and trouble the ſaid merchants, in Court 
Chriſtian, for the Tithe of the ſaid Wood, under the de- 
nomination of / cædua, by the reaſon of which they 
cannot ſell their Wood for the real value, to the great da- 
wage of themſelves and the Realm; it is ordained and 
allabliſhed, that a prohibition in this cafe ſhall be grant- 
ed, and upon the ſame an attachment, as it hath hitherto 
been.” Stat. 45 Ed. 3. c. 3. 

From the petitions and anſwers, from this ſtatute, and 
rom books of the beſt authority, it appears plainly, that 
no T'ithe of Groſs- wood was due de jure at the Common 


— — 


Law; and that the demand thereof as ſuch, by virtue 


of the conſtitution made by the Archbiſhop, was an 


encroachment. 2 I. 642: Stat. 45 Ed. 3. c. 3: 
Plowd. 470: Bro. Paroch. pl. 1: Cro. Fac. 100. 

After the making of this ſtatute, prohibitions were 
conſtantly granted to ſuits inſtituted in Spiritual Courts 
for Tithes of Groſs- wood. But two queſtions often aroſe 
what is Groſs-wood ? and of what age Groſs-wood muſt 
be before it is exempted from the payment of Tithe ? 
2 Infl. 643, 644,645. : 

For the putting an end to theſe, it hath been long 
ſettled, that by Groſs-wood is not meant ſmall Wood, 


nor largeWood, but ſuch Wood as is generally, or by the 


cuſtom of a particular part of the country, uſed as tim- 
ber ; and that all ſuch Wood, if of the age of 20 years, 
is exempt from the payment of Tithe. 2 If. 642, 643: 
Cro. Eliz.1: 12 Med. 524: Bunb. 127. Oaks, aſhes, 
and elms, being univerſally uſed as timber, it has been 


always held, that ſuch trees, if of the age of 20 years, 


are Groſs-wood, 2 IA. 642. It hath been held, upon 
great deliberation, (notwithſtanding what is laid down 
to the contrary in P/cwd. 470,) that a hornbeam tree, 
if of the age of 20 years, is Groſs-wood, becauſe this is 
uſed in building and repairing. It has for the ſame 
reaſon been held, that an aſpen- tree, of the age of 20 
years, is Groſs-wood. 2 I. 643. 

A difficulty often occurs in fixing the exact age of 
timber; to avoid this, in many places where Wocd is 
plentiful, it is the cuſtom to eſtimate the ſame by mea- 
ſuring round the middle part of the tree; and if it is 
24 inches in circumference, it is deemed 20 years 
growth; but if under that meaſure, it is accounted 
Underwood, Shaw's Law of T :thes, 

Tithes are not in the general due of beech, birch,. 
hazel, willow, fallow, alder, maple, or white-thorn 


trees, or of any fruit-trees, of whatſoever age they are; 


becauſe theſe are not timber. Plc. 470: Cro. El. 477: 
1 Cre. Fac. 190: 1 Rell. Abr. 640. pl. 5. pl. 6: 


Hic 94. But, if the Wood of any of theſe trees is 


uied in a particular part of the country, where timber is 
{carce, in building and repairing, no Tithe is due of ſuch 
Wood, 1f of the age of 20 years, in that part of the coun- 
trv. Heb. 8g: Brewnl. 94. It is laid down in ſeveral 
old books, that it a timber-tree, after it is of the age 
of 20 ye#rs, decays ſo as to be unfit to be uſed in build- 
g, ro Tithe is due of the Wood of this tree, becauſe it 
was once privileged. 11 Rep. 48: Cre. Eliz. 477: 
Cro. Zac. 1cO : 1 Rel. Abr. 640. pl. 2. 

It the Wood of a coppice has been uſually felled for 
firing, {ugh Wood ſhall pay Tithe, although it ſtand till ir 
be 4c years of age. Sid. 3co : 1 Lew. 189. 

If, when the Wood of coppice is felled, ſome trees 
growing therein, which are of the age of 20 years, and 
have never been lopped, are Jopped, and theſe loppings. 
are promiſcuouſſy bound up in faggots with the coppice- 
wood, Tithe rzuſt be paid of the whole; becauſe it would 
be very difficult to ſeparate the tithable Wood from tha: 
which is not ſo, and the owner ought to ſuffer for his 
folly in mixing them. Walter v. Tryon, 5 Bac. Abr. 

If the Wood of a timber-tree is ſold for firing, it was- 
determined in one caſe, that although the tree was of the 
age of 20 years, it was liable to pay Tithe, Zunb. go, 
Grecenagabay v. The Earl of Kent. The Reporter of. this 


caſe mentions four others, in which the ſame had been 
held ;, 
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held; and ſays, that it was in one of them laid down, 
that the Wood of timber-trees. is only exempted from 
the payment of Tithe, on the account of its being uſed in 
building. | 
The contrary doctrine, however, of the old books, 
was confirmed by a ſubſequent caſe in the Court of 
Chancery. A bill being brought for Tithe of the lop- 
ings of timber-trees, which had been ſold for firing, 
it was inſiſted that this Wood, which would otherwiſe 
have been exempted from the payment of Tithes, was 
liable thereto, becauſe it was ſold to be uſed for firing ; 
and the caſes juſt now cited were relied upon. But the 
bill was diſmiſſed ; and by Hardwicke, Chancellor, — 
In the caſe in 1 Lew. 189, and Seid. 300, the Wood in 
2 was coppice- wood, which had been uſually felled 
or firing: and ſuch Wood, of whatever age it is, is 
always tithable. The caſe of Greenaw¾ay and the Earl 
of Kent is quite a ſingular one, and is not Law; for in 
the caſe of Bibye and Huxley, Hil. 11 Geo. 1, it was 
agreed, that no Tithe is due of the Wood of a timber- 
tree, which has been once privileged from the payment 
of Tithe, although ſuch Wood 1s ſold to be uſed for fir- 
ing. Walton v. Tryon, Mich. 25 Geo. 2: 5 Bac. Abr. 
See farther, Bro. Di/m. pl. 14: 11 Rep. 4: Cro. El. 4: 
Godb. 175: 1 Roll. Abr. 640. pl. 3. Held alſo in the 
ſaid caſe of Walton v. Tryon, that wherever a tree has 
been lopped before it was of the age of 20 years, all 
future loppings, although ever ſo old, are liable to pay 
Tithe. If a tree, which was once privileged from pay- 
ing Tithe, is felled, the germins that ſpring from the 
- root of ſuch tree are alſo privileged. 11 Rep. 48, Liford's 
caſe. But, in the caſe already cited, it was ſaid by 
Hardwicke, Chancellor, that all germins which ſpring 
from the roots of trees that hath been felled, are tich- 


IV. Sucn Tithes as ariſe from beaſts or fowls 
which are fed with the fruits of the earth, are called 
mixed Tithes. 2 Iuſt. 649: 1 Roll. Abr. 635, Many 
things are, by the Eccleſiaſtical Law, liable to pay ſuch 
Tithes, which by the Common Law are not. 2 Il. 621: 
4 Mod. 344. 1 ; 

The deſign under this Head is to ſhew, of what 
mixed Tithes are due by the Common Law. 

T'ne ſame general obſervations as to ciſtom, frauds, 
and exemption, apply here, as to the former kind of 
predial Tithes. | 

The Tithes of colts, calves, lambs, kids, pigs, milk, 
cheeſe, agiſtment or paſturage, eggs, chickens, Cc. are 
mixed Tithes. Shaw's Law of T ithes. 

Tithes are in general due of the young of all 
beaſts, except ſuch as are feræ naturæ. But none are 
due of young hounds, apes, or the like, becauſe ſuch 
beaſts are kept only for pleaſure. Bro. Dijm. pl. 20. No 
Tithe is due of the young deer, for theſe are fere na- 
ture. 2 Inſt. 65 1. And, for the ſame. reaſon, none is 
due, but by cuſtom, of young conies. 1 Roll. Abr. 635, C. 
pl. 3: Cro. Car. 339 : 1 Ventr. 5. 

The young of all birds and fowls, except ſuch as are 
fere nature, are in the general liable to pay Tithes ; 
unleſs the eggs of ſuch birds or fowls have before paid 
Tithes. 1 Roll. Abr. 642. pl 6: 2 P. Vn. 463. 
But no Tiches are due either of the eggs or young of 
any birds or fowls which are kept only for pleaſure, 

8 | 


Bro. Diſm. pl. 20. No Tithes are due of the eggs cr 
young of partridges or pheaſants, becauſe theſe are fire 
nature. Moor 599: 2 P. Wins. 463. If a man keeps 
pheaſants, in an incloſed wood, whole wings are clipped, 
and from their eggs hatches and brings up young ones, 
no Tithe is due of theſe young pheaſants, although none 
was paid for their eggs; becauſe the old ones are not 
reclaimed, and would go out of the incloſure if their 
wings were not clipped. 1 Roll. Abr. 636. pl. 4. 

It was heretofore held, that neither the eggs not 
young of turkies are tithable, turkies being fer na. 
turæ. Moor 599. But it is now held that, as turkies are 
now as tame as hens or other poultry, Tithe is due of 
their eggs or young. 2 P. Vins. 463, No Tithe js 
due of ſuch young pigeons as are ſpent in the houſe of 
the perſon who breeds them, 1 Roll. Abr. 644, Z. pl. 4. 
pl.6: 1 Ventr. 5: 12 Med. 77: 12 Med. 47. But it 
any young pigeons are fold, Tithe is due to them, 
1 Roll. Abr. 644, Z. pl. 5. pl.6. . 

If a man pays Tithe of young lambs, at Marks. tide, 

and at Midſummer Aſſiſes ſhears the other nine parts of 
the lambs, Tithe is due of the wool ; for although there 
are but two months between the time of paying Tithe- 
lambs which were not ſhorn, and the ſhearing of the 
reſidue, there is in this caſe a new increaſe, 1 Rll. 
Ar. 642, R. pl. 7: Bunb. go. If a man ſhears his 
ſheep about their necks at Michae/mas time, to preſerve 
their fleeces from the brambles, no Tithe is due of this 
wool ; for it appears that this, which is done before 
their wool is much grown, can never be for the ſake of 
the wool. 1 Roll. Abr. 645. pl. 16. If a man, aſter 
their wool is well grown, ſhear his ſheep about their 
necks to preſerve them from vermin, no Tithe is due 
of the wool. 1 Rel. Abr. 645, Pl. 14. 

If a man, a little before ſhearing time, cuts dirty locks 
of wool from his ſheep to preſerve them from vermin, 
no Tithe is due of ſuch wool. 1 Roll. Abr. 646. pl. 17, 

But, in any of theſe caſes, if more wool than ought to 
have been cut off, 1s fraudulently cut off, Tithe muſt be 
paid of the wool. 1 Roll. Abr. 645. pl. 15 ; 646. pl. 17. 

, Tithe is due of the wool of ſuch ſheep as are killed to be 
ſpent in the houſe. 1 Roll. Abr. 646. pl. 18: Coil 
Litt. Rep. 31. | 

Fiſh taken in a pond, or in any incloſed river, are 
liable to pay Tithe. 1 Rell, Abr. 636. pl. 4. pl. 6. pl. 7. 
But no Tithe is due, except by cuſtom, of fiſh taken ia 
the ſea, or in any open river, although they are taken 
by a perſon who has a ſeveral fiſhery, becauſe ſuch fiſh 
ar- fere nature. Ney 108: 1 Rell. Abr. 636. pl. 4. pl. 6. 

þl. 7: Cro. Car. 332 : 1 Lev. 179: Sid. 278. Honey 
and bees-wax are both tithable, TK. V. B. 51: 


the Tithe of their honey and wax has been paid, no 
Tithe is due of the bees, Cro. Car. 404. No Tithe is 
due of the milk ſpent in the houſe of a farmer, provided 
ſuch houle ſtands in that pariſh in which the cows are 
milked. £4. Raym. 129. Sce poſt. VI. 


V. Tür SUBTRACT1ON or withholding of Tithes 
from the Parſon or Vicar, whether the former be a Cler- 
gy mad or a Lay Appropriator, is among the pecuniary 
| cauſes cognizable in the Eccleſiaſtical Court. But 
herein a dillinction muſt be taken J Tor the Eccleſiaſtical 


Courts have no juriſdiction to try the right of Tithes, 
unleſs 


+ Roll, Abr. 035, C. pl. 1: Cro. Car. 559. But where 


stat verſus parochianos oblationes et decimas debitas et con- 


dict of a Jury. 3 Comm. c. 7. 


vrleſs between ſpiritual perſons ; but in ordinary caſes, 
between ſpiritual men and lay- men, are only to compel the 
payment of them, when the right is not diſputed, 2 J,. 
354, 459» 490. By the ſtatute, or rather writ, of Cir- 
cumſpecte agatis, it is declared, that the Court Chriſtian 
mall not be prohibited from holding plea, “ / rector 


ſaetas. So that if any diſpute ariſes whether ſuch Tithes 
be due and accuſtomed, this cannot be determined in the 
Ecclefialtical Court, but before the King's Courts of the 
Common Law; as ſuch queſtion affects the temporal | 
inheritance, and the determination muſt bind the real 
ptoperty. But where the right does aot come into queſ- 
tion, but only the fact, whether or no the Tithes allowed 
to be due are really ſubtracted or withdrawn, this is a 
tranſient perſonal injury, for which the remedy may 
properly be had in the Spiritual Court; v4, the reco- 
very of the Tithes, or their equivalent. By t. 2 & 3 
El. 6. c. 13, it is enacted, that if any perſon ſhall carry 
of his predial Tithes, (viz. of corn, hay, or the like,) 


— — 


before the tenth part is duly ſet forth, or agreement is 


made with the proprietor, or ſhall willingly withdraw 
his Tithes of the ſame, or ſhall ſtop or hinder the pro- 
prietor of the Tithes, or his deputy, from viewing or 
carrying them away 3 ſuch offender ſhall pay double the | 
value of the Tithes, with colts, to be recovered before | 
the Ecclefiaffical Judge, according to the King's Eccle- | 
fiaſtical Laws. By a former clauſe of the ſame ſtatute, | 


the treble value of the Tithes, ſo ſubtraRed or withheld, | 


may be ſued for in the Temporal Courts; which is equi- 
valent to the double value to be Tied for in the Eccle- 
ſiaſtical: For one may ſue for and recover in the Eccle- |; 
fiaſtical Courts, the Tithes themſelves, or a recompence 
for them, by the ancient Law ; to which the ſuit for the | 
double value is ſuperadded by the ſtatute : But as no 
ſait lay in the Temporal Courts for the ſubtraction of 
Tithes themſelves, therefore the ſtatute gave a treble 
forfeiture, if ſued for there ; in order to make the courſe 
of juſtice uniform, by giving the fame reparation in one 
Court as in the other. 2 It. 250. | 
By flats. 27 H. 8. c. 20; 32 H. 8. c. 7; upon com- 
plaint by the Eccleſiaſtical Judge, of any contempt or | 
mithehaviour by a defendant in any ſuit for Tithes, any 
Privy Counſellor, or any two Juſtices of the Peace, (or, | 
in caſe of diſobedience to a definitive ſentence, any two | 
Juſtices of the Peace,) may commit the party to priſon, | 
without bail or mainpriſe, till he enters into a recogniz- | 
ance, with ſufficient ſureties, to give due obedience to | 
the proceſs and ſentence of the Court. | 
However, it now ſeldom happens that Tithes are ſued 


for at all in the Spiritual Court; for if the defendant | 
pleads any cuſtom, meds, compoſition, «or other matter | 
whereby the right of tithing is called in queſtion, this 

takes it out of the jutiſdiction of the Ecclefiaſtical | 
Judges ; for the Law will not ſuffer the exiſtence of ſuch | 
a right to be decided by the ſentence of any ſingle, 
much leſs an Eccleſiaſtical, Judge; without the ver- 


The following ſtatutes have alſo operated to abridge | 
the power of the Eccleſiaſtical Court in this reſpect. | 
By flat. 7 & 8, z. cap. 6. F-1, it is, for the more 
eaſy recovery of Small T'ithes, where the fame do not 
amount to above the yearly value of 40s. from any one 
perſon, enacted, “ that if any perſon fhall fail in pay- 
Vor. II. 
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ment for 20 days after demand, the Parſon may make 


complaint in writing to two Iuſlices of the Peace, (nei- 
ther being patron, nor intereſted,) who, after ſummoning 
the party, are to hear and determine the complaint, 
give a reaſonable allowance tor the Lithes, and cofts nod 
exceeding 10s, _ 

« If the perſon complained agaiaft inſiſts on any pre- 
ſcription, compotition, modus decimand?, or other title, 
delivers the fame in writing to the Jultices, and gives to 
the party complaining ſuflictent ſecurity to pay cotis at 
Law, if the title is not allowed, the Juftices are not to 


give judgment. The ſuſtices have power to give coſts, 


not exceeding 10 5., to the party proſecuted, if they find 
the complaint falſe and vexations. The act not to ex- 
tend to '[ithes within the city of Londen, or in any other 
place where the ſame are ſettled by any act of Parlia- 
ment. An appeal is given to the Seſſions, and no pro- 
ceedings or judgment, had by virtue of this act, to be 
removed or tuperſeded, by any writ of certiorari, ot 


other writ whatſoever, unleſs the title of ſuch Tithes 


ſhall be in queition, ”? 
By flat. 7 8 V. z. c. 34. 5 4, where any Quaker 


| ſhall refuſe to pay, or compourd for, his Great or Small 
| Tithes, it ſhall be lawful for the two next Juſtices of the 


Peace of the ſame county, other than ſuch Juſtice of the 
Peace as is patron of the church or chapel to whick 
the Tithes belong, or any ways intereſted, upon com- 
plaint, to convene before them ſuch Quaker, and to ex- 
amine upon oath the truth of the complaint, and to a!- 
certain what is due from ſuch Quaker, and by order 
under their hands and ſeals to direct the payment there- 
of, ſo as the ſum ordered do not exceed 1c/.; and, 
upon refuſal of the Quaker to pay, to levy the money. 
Any perſon aggrieved, may appeal to the next General 
Quarter Seſſions. 

No proceedings, or judgment, had by virtue of this 
act, ſhall be removed or ſuperſeded by any writ of cer- 
tiorari, or other writ out of his Majeſty's Courts at 
W:/tmin}ter, or any other Court whatſoever, unleſs the 
title to ſuch Tithes ſhall be in queſtion. 

The material point as to granting a certicrari is, whe- 
ther the title to the Tithes is really in gueſtian or not. 
The general denial of a right to Tithes, by a Quaker, is 
not ſuch a conttoverting the title, as ſhall enable him 
to have a ceicrari. 1 Burr. 483. 

By Hat. 1 Geo. 1. ff. 2. c. G. F 2, the like remedy 
is £1ven for the recovery of all Tithes and all other ec- 
cleſiaſtical dues from Quakers, as by fat. 5 & 8 V. z. 
c. 34, is given for Jithes to the value of 10 /. 

And ſuch Juſtices of the Peace, upon complaint of any 
parſon, vicar, curate, farmer or proprietor of ſuch 
Tithes, or other perſon who ought to have, receive, or 
collect, any ſuch Tithes or dues, may preceed in a 
ſimilar manner as directed by the former act, touching 


Quakers. | 


The Tithes of Houſes in London, which are regulated 


by fat. 37 H. 8. c. 12, may be recovered in the Court 
of Exchequer. Bennett v. Treppaſe, Bro, P. C. Under 
/tat. 22 O23 Car. 2. c. 15, the lithes of all the Pa- 


riſhes in London, injured by the great fire in 1666, are 
ſettled, to be levied by an equal rate; and, on non- pay- 
ment, the Lord Mayor is to grant a warrant of diſtreſs 
for the ſame ; or, on his refuſal, the Lord Chancellor, 
or two Barons of the Exchequer, may grant ſuck 

1 warrant; 
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warrant ; and all Courts, Eecleſiaſtical and Temporal, are 
ouſted of their juriſdiction in this caſe, by this ſtatute.— 
Theſe Tithes are a real charge on the houſes, payable 
though they are empty, and leviable on the goods of 
the ſucceeding occupier; and appeal lies from the Lord 
Mayor to the Lord Chancellor. 3 4:4. 639. 


VI. Acorns, as they yearly increaſe, are liable to the 
payment of Tithes ; but this is where they are gathered 
and fold, and reduced to a certain profit; not when 
they drop, and the hogs eat them. 2 1». 643: Hell. 27. 
ArrER-MAT H, Or AFTER-PASTURE, pays no Tithes, 
except by cuſtom; being the remains of what was be- 
fore tithed. 2 It. 652: 2 Danv. Abr. 589; title 
Dijmes. s 

AG15TMENT of Cattle upon paſture land, which hath 
Paid no other Tithes that year, pays Tithe for the 
Cattle, And if a man breeds or buys barren unpro- 


fitable Cattle, and ſells them, he ſhall pay for the 


Agiſtment.; but if he depaſtures his land with his own 
Saddle Horſes, he ſhall pay no Tithes. If ground is 
cat up with unprofitable Cattle of a man's own, or 
others, a tenth part of the yearly value of the rent of the 
land, i. e. the ſum of 25. per pound, is payable by the 
owner of the land, or his tenant; though the twentieth 
part is uſually accepted. 1 Roll. Abr. 646: Hard. 184. 
See ante III. - AL DER Trees pay Tithes, notwithſtand- 
ing they are above 20 years growth, not being timber. 
As n is timber, and therefore, if theſe trees are above 
twenty years“ growth, they are Tithe free.-—Ase or 
Asrig Trees are exempted, if beyond that grewth, in 
places where they are uſed for timber, 2 Cro. 199 : 
2 Inft. 643. | 

Bark of Trees is not tithable, if the Trees whereon 
produced were timber. 11 Rep. 49.—BarrEn Land, 
which is ſo of its own nature, pays no Tithe; where 
land is barren, and not manurable without ſome extra- 
ordinary charge, in reſpect of ſuch charge, and for the 
advancement of huſbandry, ſuch Land being converted 
to tillage, ſhall, for the firſt ſeven years after the im- 
provement, be diſcharged from Tithes ; by fat. 2 & 3 
Ed. 6. c. 13. But the barren Land, during the ſeven 
years of improvement, ſhall pay ſuch Small Tithes as 
have been accuſtomably paid before ; and afterwards to 
pay the full Tithe according to the improvement, 
And if Land is over-run with buſhes, or become unpro- 
fitable by bad huſbandry, it cannot properly be called 
barren Land; for if it be grubbed, or ploughed and 
ſowed, it immediately pays Tithes. 2 1nf?. 650 : Cro. 
Elix. 475,—BEECH Trees, where timber is ſcarce, and 
theſe trees are uſed for building, if above 20 years” 


growth to be timber, are privileged from Tithes, by 
Flat. 45 Ed. 3. c. 3; though this tree is not naturally 


timber, for it is neceſſity makes it ſo. 2 Dauv. Ab. 589. 
Bets are tithable for their Honey and Wax, by the 
tenth meaſure and tenth pound. It has been a queſtion, 
whether the tenth Swarm can be demanded for 'Tithes 
of Bees, becauſe Bees are fer nature ; but when the 
Bees are gathered into the hives, they are then under 
cuſtody, and may pay Tithe by the Hive or Swarm ; 
but the Tithe is generally paid in the tenth part of the 
Honey or Wax. 1 Rell. Abr. 651 : 3 Cro. 404, 559.— 
Bix ch Woop is tithable, though of above 20 years? 
growth, 2 Inf. 643.—BR1cks pay nod Tithes, for they 


13 


| 


are made of parcel of the freehold, and are of the ſub. 
ſtance of the carth, not an annual increaſe, 1 Cyo, 1.— 
Broom ſhall pay Tithe ; but it may be diſcharged by 
cuſtom, if burnt in the owner's houſe, or kept for hu. 
bandry, 2 Danv. Abr. 597. ; 


Car ves are tithable, and the tenth Calf is due tg 
the Parſon, when weaned ; and he is not obliged to take 
it before ; but if in one year a perſon hath not the num.. 
ber of ten Calves, the Parſon is not entitled to Tithes in 
kind for that year, without a ſpecial cuſtom fer it; 
though he may take it in the next year, throwing both 
years together; and it is a good cuſtom to pay one Calf 
in ſeven, where there hath been no more in one year; 
and where a man ſells a Calf to pay the tenth of the 
value, or for the Parſon to have the right ſhoulder, Cc. 
1 Roll. Abr. 648: Raym. 277. 


CaTTLE fold pay Tithe ; but not Cattle kept for 
the plough or pail, which ſhall pay ne Tithe for their 
paſture, by reaſon the Parſon hath the benefit of the 
labour of Plough-Cattle in tilling the ground, by the 
Tithe of Corn, and Tithe Milk for thoſe kept for 
the pail ; yet if ſuch Cattle bought are ſold before uſed ; 
or if, being paſt their labour, the Cows are barren, and 
afterwards fatted in order to ſell, Tithes ſhall be paid 
for them; though if the owner kill and ſpend the Cattle 
in his own houle, go Tithe 1s due for them, being for 
his proviſion, to ſupport him in his labour about other 
affairs for which the Parſon hath Tithes. Cattle feeding 
on large commons, where the bounds of the pariſh are 
not certainly known, ſhall pay Tithes to the Parſon of 
the pariſh where the owner lives ; and if fed in ſeveral 
pariſhes, and they continue above a month in each pariſh, 
Tithes ſhall be paid to the two Parſons proportionably. 
1 Rell, Abr. 635, 046, 647 : Hardr. 35: Stat. 2 & 1 
Ed. 6. c. 13. $3-—CHALK and CHALk-Pirs are not 
tithable ; nor is CLay or Coal, as they are part of 
the freehold, and not annual, to pay Tithes. 2 12.651. 
—CHEESE pays Tithe by cuſtom, where Tithe is not 
paid for the Milk ; but if the Milk pays a Tithe, the 
Cheeſe pays none; and it may be a good cuſtom to 
pay the tenth Cheeſe made in ſuch a month, for all 
Tithe Milk in that year. 1 Roll. Abr. 651. See Milk, — 
Cauickens are not tithable, if Tithe is paid for the 
Eggs. I Rell, Abr. 642,—CorTs pay Tithes in the 
ſame manner as Calves. Id. Cox IiEs are tithable 
only by cuſtom, for thoſe that are ſold, not for ſuch as 
are ſpent in the houſe. 2 Danv. Abr. 583.—-Corn pays 


a predial Tithe ; it is tithed by the tenth cock, heap, or 


ſneaf; which, if the owner do not ſet out, he may be 
ſued in an action upon the far. 2 & 3 Ed. 6. c. 13. 
And if the Pariſhioner will not ſow his land uſually ſown, 
the Parſon may bring his action againſt him. When 
Tithe Corn is ſet forth, the Law gives the Parſon a rea- 
ſonable time to carry it away, and if he ſuffer the ſame 
to lie too long on the land, to the prejudice of the owner 
thereof, he may be liable to an action; but the Parſon 
may not ſet out the Tithes himſelf, or take them 
away without leave. 1 Roll. Abr. 644: 1 Sid. 283: 
2 Vent. 48.: Ley 70. 


Den are not tithable, for they are fore nature ; 
though in parks, Sc. they pay Tithes by cuſtom, 2 I. 
651,—Doves kept in a dove-houſe, if they are not 
ſpent in the owner's houſe, are tithable. 1 Vent. * 
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Lacs pay Tithes when Tithes are not paid for the 
young. 1 Roll. Abr. 642.—ELM TREES, being timber, 
are diſcharged from the payment of Tithes, but not if 
under twenty years? growth. 2 II. 643. 

FaLLow- GROUND is not tithable for the paſture 
in that year in which it lies fallow, unleſs it remain be- 
ond the courſe of huſbandry ; becauſe it improves and 
renders the laud more fertile by lying freſh. 1 Rell, 
Abr. 64 ꝛ—FEN Ns being drained and made manurable, 
or converted into paſture, are ſubject to the payment of 
Tithes, 1 Roll. Rep. 354-— FisH taken in the fea, or com- 
mon rivers, are tithable only by cuſtom, and the Tithe 
is to be paid in money, and not the tenth fiſh ; but fiſh 
in ponds and rivers incloſed, ought to be ſet forth as a 
Tithe in kind. 2 Dauv. Abr. 5 83, 584.—FLax, every 
acre of flax or hemp ſown ſhall pay yearly 5. for Tithe, 
and no more. Stat. 11 & 12 V. z. c. 16. A former act 
684. M. c. z.) fixed the modus at 46. — FOREST 
Lands ſhall pay no Tithes while in the hands of the King, 
though ſuch lands in the hands of a Subject ſhall pay 
'Tithes; and if a foreſt ſhall be diſafforeſted, and within 
a pariſh, it hall pay Tithes. 1 Nc. Abr. 655: 3 Cre. 
94.—FowLs, as hens, geeſe, ducks, are to pay Tithes, 
either in eggs or the young, according to cuſtom, but not 
ja both; So of Turkies it is now reſolved, that Tithes 
are due of their eggs or young. 2 P. Wins. 463.— 
Frvir, apples, pears, plumbs, cherries, &c. pay Lithes 
in kind when gathered , and ought to be ſet out accord- 
ing to the ſtatute. 2 Inf. 621,—FruiT Trees cut 
down and ſold, are not tithable, if they have paid Tithe 
fruit that year before cut. Id. 652.—Furzes, if ſold, 
yay Tithe, not if uſed for fuel in the houſe, or to make 
pens for ſheep, c. I cd's Inft. 166. 

Gabs are tithable as lands, and therefore Tithes 
in kind are due for all herbs, plants, and ſeeds ſowed in 
them ; but money 1s generally paid by cuſtom or agree- 


ment,—GRAass mown is tithable by payment of the 


tenth cock, or according to cuſtom ; but for graſs cut in 


ſwaths for the ſuſtenance of plough cattle only, not made 


into hay, no Tithe is to be paid. Graſs or corn, &c. 
when ſold ſtanding, the buyer ſhall pay the Tithes; and 
it ſold after cut and ſevered, the ſeller muſt pay it. The 
parſon is not obliged to take Tithe of graſs the day it is 
cut, but may let it lie long enough to make it into hay, 
1 Strange 245 : 1 Roll. Abr. 644, 645. See poſt. Hay, 
HaAzLr, HoLLy, and MayLE TxERs, Oc. are re- 
gularly tithable, although of twenty years“ growth. 
2 Danv, Abr. 5 89. — Hax pays a predial Tithe ; the 
tenth cock is to be ſet out and paid, after made into hay, 
by the cuſtom of moſt places ; and by cuſtom generally, 
but not of common right, the pariſhioners ſhall make the 
graſs cocks into hay for the parſon's Tithe; but if they are 
not obliged to make the Pithe into hay, they may leave 


it in cocks, and the parſon muſt make it, for which pur- 
poſe he may come on the ground, Oc. 


A preſcription 
to meaſure out and pay the tenth acre, or part of graſs 
ſtanding, in lieu of all Tithe hay, may be good: And if 
meadow ground is fo rich, that there are two crops of 
hay in one year, the parſon, by ſpecial cuſtom, may have 
Tithe of both. 1 Roll. Abr. 643, 647, 959.—HeEap- 
LANDS are not tithable, if only large enough for turn- 
ing the plough ; but if larger, Tithe may be, and gene- 
rally is, payable. 2 Inf, 653,—Hemwe ; fee Flax, 
Heagage of ground is tithable for barren cattle kept 


for ſale, which yield no profit to the parſon. Word” + 
Inſt. 167,—-Howty pays a Tithe, ſee Bees. — Hoss are 
tithable, and the tenth part may be ſet out after they 
are picked. 'There are ſeveral ways of tithing Hops, 2 &. 
by the hills, pole, or pound; in ſome places they ſer 
forth the tenth pole for Tithes; but Lord Chief Fuftice 
Relle tells us, they ought not to be tithed before dried. 
1 Rell, Abr. 644. It is now ſettled, on appeal to the 
Houle of Lords, that Hops ought to be picked and ga- 
thered from the lines before they are tithable : And then 
meaſured in baſkets, before being dried, and every tenth 
baſket ſet out for the Tithes. Valten v. Tyers, Bro. P. C. 
Hosts kept to ſell, and afterwards fold, Tithes 
ſhall be paid for their paſture; though not where 
horſes are kept for work and labour. Put. 77.— 
Housks for dwelling are not properly tithable: A 
modus may be paid for houſes in lieu of Tithes of the 
land upon which they are built; and a great many cities 
and boroughs have a cuſtom to pay a mus for their 
houſes ; as it may be reaſonably ſuppoſed that it was 
uſual to pay ſo much for the land, before the houſes 
were erected on it. 11 Rep. 16: 2 1. 659. See title 
London (Tithes) ; and ante V. 

Ktps pay a Tithe as calves, the tenth is due to the 
parton. Wd 167. | 

Lawss are tithable in like manner as calves ; but if 
they are yeaned in one pariſh, and do not tarry there 
thirty days, no Tithe 1s due to the parſon of that place: 
If there be a cuſtom that the pariſhioners, having fix 
lambs or under, ſhall pay ſo much for every lamb; and 
if he have above that number then to pay the ſeventh, 
it is good. 3 Cro. 403. —LeavD may pay Tithe by cuſ- 
tom, as it does in ſome counties ; but it doth not without 
it. 2 /z/}. 65 1.— By cuſtom only, Lime and Lixe- 
KILNS are tithable. 1 Rel. Abr. 642. 

MapDER is now tithable in kind: It was liable, for 
28 years only, to a modus; of 55. but the ſtatutes for that 
purpoſe are now expired. Scars. 31 Ceo. 2. c. 12: 5 Geo, 3. 
c. 18.— Mas r of oak and beech pays Tithes as under 
Acorus. Mil x is tithable when no Tithes are paid for 


cheeſe, all the year round, except cuſtom over- rules; 


and it 1s payable by every tenth meal, not tenth quart 
or part of every meal; and it was formerly held, that it 
was to be brought to the houſe of the parſon, Sc. in 
which particular this Tithe differs from all others, which 
mult be fetched by the receiver. But this is only where 
the e 15 a ſpecial cuſtom ; and it ſeems now decided that 
the Tithe of milk is by ſetting out every tenth morning and 
evening*s meal, in clean veilels, belonging to the owner 
of the milk, and leaving the ſame therein till the veſſels 
are again wanted by the owner: And if not fetched 
away by the parſon, prior to that time, the owner is at 
liberty 79 zhroww it on the ground; and in the intermediate 
time, the owner is not anſwerable for any accident tha; 
may happen to it. Dr. B:/worth v. Limbrici, Bro. P. C. 
In ſome places they pay Tithe cheeſe for milk, and in 
others ſome ſmall rate, according to cuſtom. Cro, Elig. 
60g : 2 Dau. Abr. 596.—M1L1s, as there are ſeveral 
forts of them, the Tithes are different; the Tithes of 
corn-mills driven by wind or water, have been paid in 
kind, every tenth toll-diſh of corn to the parſen of the 
pariſh wherein the mills are ſtanding : But ancient corn- 
mills are Tithe- free, being ſuggeſted that they are very 
ancient, and never paid Tithes, Cc. And it is queſtioned 
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hether Tithe 1s due for any corn-mills, unleſs by 


cuſtom, becauſe the corn hath before paid Tithe ; and it 
ſeems rather a perſonal "Tithe where due: The Tithes of 
fulling-mills, paper-mills, powder-mills, Sc. are per- 
ſonal, charged in reſpect to the labour of men, by cuſtom 
only; and theſe are regarded more as engines of ſeveral 


trades than as mills, 1 Rel/, Abr. 656: 2 Lust. 621. It is 


now ſettled that Tithes of all mills are perlonal Tithes; 
and only a tenth part of the clear profits, deducting all 


charges and expences, is payable as Tithe, Nexwre v. 


Chamberlain. Iro. P. C.; and ſee 2 P. ns. 464, —Mines 
pay no Tithes but by cuſtom, being of the ſubſtance of 
the eartk, and not annually increaſing: 2 Inf. 651. 


NuRsER1EsS Or TREES ſhall pay Tithes, if the owner 


dig them up and makes profit of them by ſelling. 2 Danv, 
Abr. 585: 1 Co. 526: 2 Jen. 416: Gab. 431: 
Hardr. 380. | 

Oar Tres are privileged as timber from the pay- 
ment of Tithes by the ſtatute of S Cedua, 45 Edw. 3. 


c. 3; if of or above twenty years? growth; and if Oaks 


are under that age, it 1s the ſame when they are apt for 
timber. Moor 541. See ante III.—OrFPERIXN GS, Sc. 
are in the nature of perſonal Tithes. 2 J. 659, 661. 


See titles Oferings 3 Oblaticns, =ORCHARDs pay Tithes 


both for the fruit they produce, and the graſs or grain, 
if any be ſown or cut therein. 2 It. 652. 

Parks are tithable by cuſtom, for the deer and the 
herbage ; and when diſparked and converted into tillage 
they ſhall pay Tithes in kind : 'The Tithes of Parks may 
Be in part certain, and part caſual z and 2s, a-year, and 


a ſhoulder of every third deer, hath been paid as 'Tithe 


for a Park, 1 Roll. Rep. 176: Heb. 37, 40. —Par- 
TRIDGES and PHBASANTS, Oc. as they are fer na- 
zur, yield no Tithes of eggs or young. 1 Rell. Abr. 636. 
—Ptast, if gathered for ſale, or to feed hogs, pay 
Tithes ; but not green Peaſe ſpent in the houſe. 1 Roll. 
Abr. 647. Eating Peaſe, ſown in fields, and ſold green 


tor fale, are a ſmall Tithe. Sims v. Bennett and another, 


Bro. P,C.—P:cronxs ought to pay Tithes when fold, 
and this holds good if they lodge in holes about an houſe, 
as well as in a dove-houſe; and by cuſtom, if ſpent in the 
houſe, they may be tithable, though not of common 


right. 2 Danv. Abr. 583, 597. —P16s are tithable, as 


calves, {bid —PoLLary TREEs, ſuch as are uſually 
lopped, and diſtinguiſhed from timber-trees, pay Tithes, 
Plawwd. 470. 

QVARRIEs of ſtone, Zc. are not ſubject to pay Tithes 
becauſe they are part of the inheritance, ard Tithes 
ought to be collateral to the land, and diſtiact from it. 
1 Rell, 644. 

RABEHITS H; See Cones, —Raxincs of Corn are 
not tithable, for they are left for the poor, and are pro- 
perly the ſcatterings of the corn whereof the Tithes have 
been paid, left after the cocks ſet out are taken away. 
Gro. Eliz. 660. See ante III. (Corn). 2 

SAFFRON pays a predial and imall Tithe, 1 Cro. 467. 


28A r is not tithable, but by cuſtom only. 1 Burb. 10. 


—SBREEP, a Tithe is paid for, of lambs and wool, and 
therefore they pay no Tithe for their feeding. But ſee 
ante III. Agiflment. If Sheep are in the pariſh all the 
year, they are to pay Tithe wool to the Parſon ; but if 
removed from one pariſh to another, (without fraud,) the 
Parſon of each pariſh to have 'Vithe pro rata, where they 
remain thirty days in a pariſh; and if they are fed in 
> 25 11 


one pariſh, and brought 1ato another to be ſhorn, ch. 
ſame tithing is to be obſerved. 1 Roll. Abr. 642, 647 
3 Cro. 237. It ſeems now that the rule is, that Tithe ct 
the wool ſhall be paid where the Sheep are ſhorn; and 
Agiſtment Tithe in other pariſhes where they have bees 
depaſtured. Shaw's Law of T1thes.—STUBBLE pay: 
no Tithe under aftermath. 2 /. 65 2. 

Takes, vetches, Sc. are tithable; but if they are 
cut down green, and given to the cattle of the plough, 
where there is not a ſufficient paſture in the pariſh, ny 
Tithe ſhall be paid for them. 1 Cre. 139.—Tit ts are 
no yearly increaſe, and not tithable. 2 fl. 65:1.— 
TimBEeR Trees, ſuch as oaks, aſlies, and elms, and in 
ſome places beech, Sc. above the age of twenty years, 
were diſcharged of 'Tithes by the Common Law, before 
the ſtatute 45 Ed. 3. c. 3; and the reaſon of it is, becauſe 
ſuch trees are employed to build houſes, and houſes when 
built are not only fixed to, but part of the freehold ; lop. 
pings of Timber trees above twenty years“ growth, pay 
no 'Tithes, for the branch is privileged as well as the 
body of the tree; and the roots of ſuch trees are ex- 
empted as parcel of the inheritance. Trees cut for 
plough-bote, cart-bote, &c, ſhall not pay Tithes, al. 
though they are no Timber; but all trees not fit for 
Timber, and not put to thoſe uſes, pay Tithes, 1 Noi, 
Abr. 650 : Cro. Eliz. 477, 499. See ante III. Tur 
uſed for fuel are part of the foil, and Tithe- free. 2 2. 
651,—TurNies, are reckoned among ſmall predial 
Jithes; and the Tithes of them ſhall be paid as often 
as they are ſown, though twice or more on the ſame land 
and in the ſame year, Soif eaten off the land by barren 
cattle. Bunb. 10. See III. Agimont, 

Ux DERwoov is tithable, though the Tithe is not cf 
annual pay ment; and is ſet out while ſtanding, by the 
tenth acre, pole, or perch; or when cut down, by tenth 
faggot or billet, as cuſtom direts; and if he that fell: 
the wood doth not ſet out the Tithe, he is liable to the 
trehle damages by „at. 2 & 3 Ed G c. 13. But if the 
Underwood is uſed for firing in a houſe ot huſbandry, or 
to burn brick to repair the houſe, or for hedging and 
fencing the lands in the ſame pariſh, it may be dii- 
charged from Tithe. 2 4%. 642, 643, 652 : Hob. 250 
2 Danv. Abr. 597. 

WaARKENS where tithable, fee Cones, —WasrT: 
GRrov ND, whereon cattle feed, is liable to the payment 
of Tithes. 2 Danv. Abr.—-Woav growing in the na- 
ture of an herb is a predial and ſmall "Tithe. Hatt. 77 
Cro. Car. 28 :— Woop is generally eſteemed to be a 
great Tithe. If Wood grounds have likewiſe timber- 
trees grown on them, and conſiſt for the mott part of ſuch 
trees, the timber-trees ſhall privilege the other Wood; 


but if the Wood is the greateſt part, then it muſt paß 


Tithes for the whole. 13 Rep. 13. If Wood be cut to 
make hop-poles, where the Parſon hath Tithe hops, no 
Tithe ſhall be paid for it. Hughes's Abr. 689. See antelll, 
—Woor. is a mixed ſmall 1 ithe, paid when clipped ; 
one fleece in ten, or in ſome places one in ſeven, is given 
to the Parſon. If there is under ten. pounds of Wool 
at the ſhearing, a reaſonable con ſideration ſhall be paid, 
becauſe the Tithes are due of common right ; and if leſs 
than ten fleeces, they ſhall be divided into ten parts, or 
an allowance be otherwiſe made. All ſheep killed, and 
ſheep which die, pay Tithe Wool ; and neck Weol cut 
off for the benefit of the Wool, but not if it is ag ub 

erve 
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ſerve the ſheep from vermin, c. Alſo the Wool of 
lambs ſhorn at Midſummen, though Tithe was paid for 
the lambs at Mark-ride, is tithable. 1 Roll. Abr. 646, 
647: 2 Inf. 652. See Sheep, and ante IV. 


VII. Lanvs, and their occupiers, may be exempted 
or diſcharged from the payment of Tithes, either in part 
or totally, firit, by a real compoſition ; or, ſecondly, by | 

cuſtom or preſcription, 

Firſt, A real compolition is when an agreement is 
made between the owner of the lands, and the Parſon or 
vicar, with the conſent of the Ordinary and the Patron, 
that ſuch lands ſhall for the future be diſcharged from | 
payment of Tiches, by reaſon of ſome land or other 
real recompence given to the Parſon, in lieu and fatil- | 
faction thereof. 4 IA. 490: Regiſt. 38: 13 Rep. 40. 
This was permitted by Law, becauſe it was ſuppoled that 
the Clergy would be no loſers by ſuch compoſition ; | 
ſince the conſent of the Ordinary, whoſe duty it is to 
take care of the church in general, and of the Patron, 
whoſe intere!t it is protect that particular church, were 
both made neceſſary to render the compoſition effectual: 
and hence have ariſen all ſuch compoſitions as exiſt at 
this day by force of the Common Law. But, experi- 
ence ſuew ing that even this caution was ineffectual, and 

the poſſeſſions of the Church being, by this and other 
means, every day diminithed, the diſabling ſtatute, 13 Flix. 
6. 10, was made; which prevents, among other ſpiritual 
perſons, all parſons and vicars from making any con- 
veyances of the eſtates of their churches, other than for 
three lives or twenty-one years. So that now, by vir- 
tue of this ſtatute, no real compolition made ſince the 
13 Elix. is good for any longer term than three lives, 
or twenty-one years, though made by conſent of the 
Patron and Ordinary ; nor 1s it binding on the ſucceeding 
Incumbent, though confirmed by a decree in Chancery, 
2 MD. 107. This has indeed effectually demoliſhed | 
this kind of traffic; ſuch compoſitions being now rarely 
heard of, unleſs by authority of Parliament. 2 Comm c. 3. 

With regard to compoſitions entered into between the 
Jithe-owner and any pariſhioner, for the latter to retain 
the Tithe of his own eſtate, it has been decided, that 
they are analogous to leaſes from year to year between 
landlord and tenant; and if they are paid without | 
or beyond an agreement for a ſpecific time, they cannot | 
be put an end to without ſix months* notice before 
the time of payment, and the pariſhioner may avail him- 
ſelf of the defect of notice, at the fame time that 
he controverts the right of the Incumbent to reccive 
Tithe in kind: an objection not permitted to a te- 
nant, who denies the right of the landlord. Sce title 
Rent. 2 Bro. C. R. 161. 

Secondly, A diſcharge by cuſtom or preſcription, is 
where, time out of mind, ſuch perſons or ſuch lands have 
been, either partially or totally, diſcharged from the | 
payment of Tithes. And this immemorial uſage is 
binding upon all parties; as it is in its nature an evi- | 
dence of univerſal conſent and acquieſcence, and with 
reaſon ſuppoſes a real compoſition to have been formerly 
made, 'This cuſtom or preſcription is either az mods de- 
cimandi, or de non decimaudo. 

A Modus decimandi, commonly called by the {imple 
name of a Modus only, is where there is by cuſtom a par- 
ticular manner of tithing allowed, different from the |! 


general law of taking Tithes in kind, which are the 
actual tenth part of the annual increaſe. This is 
ſometimes a pecuniary compenſation, as two-pence an 
acre for the Tithe of land: ſometimes it is a compenſa- 
tion in work and labour, as that the parſon all have 
only the twelfth cock of hay, and not the tenth, in con- 
ſideration of the owner's making it for him; ſometimes, 
in lieu of a large quantity of crude or 1mperfe& Tithe, 


; the parſon ſhall have a leſs quantity, when arrived to 


greater maturity, as a couple of fowls in lieu of Tithe 
eggs; and the like. Any means, in ſhort, whereby the 
general law of tithing is altered, and a new method of 
taking them is introduced, is called a modus decimantd?, 
or ſpecial manner of tithing. 

Jo make a good and ſufiicient M:dus, the following 
rules mult be obſerved. 1. It muſt be certain and in- 
variable, for payment of different ſums will prove it to 
be no modus, that is, no original real compoſition ; be- 
cauſe that muſt have been one and the ſame, from its 
firſt original to the preſent time. 1 Keb. 602. 2. 'The 
thing given, in lieu of Tithes, muſt be heneficial to the 
parſon, and not for the emolument of third perſons 
only : thus a modus, to repair the church in heu of 
Tithes, is not good, becauſe that is an advantage to the 
pariſh. only; but to repair the chancel is a good modus, 
for that is an advantage to the parſon. 1 Roll. Aor. 649, 
3. It muſt be ſomething different from the thing com- 


| pounded for; one load of hay, in lieu of all Tithe hay, 


is no good modus: for no parſon would S fide make a 
compoſition to receive leſs than his due in the ſame ſpe- 
cies of Tithe : and therefore the Law will not ſuppoſe it 
poſſible for ſuch compoſition - to have exiſted. 1 Lev. 
179. 4. One cannot be diſcharged from payment of 
one ſpecies of Tithe, by paying a modus for another. 
Thus a modus of 1d. for every milch cow will diſcharge 
the Tithe of milch kine, but not of barren cattle : for 
Tithe is, of common right, due for both; and there- 
fore a modus; for one, (hall never be a diſcharge for the 
other. Cro. El:z. 446 : Salt. 657. 5. The recompence 
mult be in its nature as durable as the Tithes diſcharged 
by it; that is, an inheritance certain: and therefore a 
modas that every inhabitant of a houſe ſhall pay 4. a- 
year, in lieu of the owner's Pithes, is no good ,,in; 
for poſſibly the houſe may not be inbabited, and then 
the recompence will be loſt. 2 P. WH ms, 462. 6. The 
modus mut not be too large, which is called a rank me- 
ds; as if the real value of the Vithes be 60/. per ann. 
and a mcdus is ſuggeſted of 40¼. this roars will not be 
eftabiiſbed ; though one of 405. might have beca va- 
lid. 11 Med. 60. Indeed, properiy ſpeaking, the doc- 
trine of rankneſs in a modus, is a mere rule ot evidence, 


; drawn from the improbability of the fad, and not a rule 


of Law. Pykev. Dowling. Hil. 19 Gee. 3. C B. For, in 
theſe caſes of preſcriptive or cuſtomary meaus's, it is ſup- 
poſed that an original real compoſition was anciently 
made; which being loſt by length of time, the imme— 


morial uſage is admitted as evidence that it once did. 


exiſt, and that from thence ſuch uſage was derived, 
Now time of memory hath been long ago a{certained 
by the Law to commence from the beginning of the 
reign of Riel ara the Firſt ; and any.cuſtom may be de- 
ſtroy ed by evidence of its non-exiltence in any part of. 
the long period from that time to the preſent ; where- 
fore, as this real compoſition 13 ſuppoſed to have been. 

an 
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an equitable contract, or the full value of the Tiches, at | 


the time of making it, if the modus ſet up is ſo rank and 


large, as that it beyond diſpute exceeds the value of the 
- Tithes in the time of Richard the Firſt, this modus is (in 


point of evidence) /elo de ſe, and deſtroys itſelf. For, as 
it would be deſtroyed by any direct evidence to prove its 
non-exiltence at any time ſince that æra, fo alſo it is de- 
ſtroyed by carrying in itſelf this internal. evidence of a 
much later original. ; 
To conſtitute a good Modus, it ſeems neceſſary that it 


- ſhould be ſuch as would have been a certain, fair, and 


rcaſonable equivalent or compoſition for the Tithes in 
kind, before the year 1189; and therefore no modus 
for hops, turkies, or other things introduced into Eng- 
land, ſince that time, can be good. Bunb. 307. The queſ- 
tion of rankneſs, or rather modus or no modus, is 2 queſ- 
tion of fact which Courts of Equity will ſend to a Jury; 


- unleſs the groſſneſs of the modus is ſo obvious as to pre- 


clude the neceſlity of it. 2 Bro. C. R. 163: 1 Black. 
Rep. 420. 

A Preſcription d nn decimando is a claim to be en- 
tirely diſcharged of Tithes, and to pay no compenſation 
in lieu of them. Thus the King by his prerogative is 
diſcharged from all Tiches. Cr9. Elix. 511. So a Vicar 
ſhall pay no Tithes to the ReQor, nor the Rector to the 
Vicar, for eccle/ra decimas non ſolwit eccleſfe, Cro. Elix. 
479, 511: Saw. 3: Moor g10. But theſe perſonal pri- 
vileges (not ariſing from or being annexed to the land) 
are perſonally confined to both the King and the Clergy ; 
for their tenant or leſſee ſhall pay Tithes, though in their 


own occupation their lands are not generally tithable. 


And, generally ſpeaking, it 1s an eſtabliſhed rule, that in 
lay hands, modus de non decimando mon walet. But it ſeems 
that the King's tenant ar abi ſhall not pay Tithes. 
i Noodd. 100. 

Spiritual perſons or corporztions, as monaſteries, ab- 


bots, biſhops, and the like, were always capable of hav- 


ing their lands totally diſcharged of Tithes, by various 
ways; Hob. zog: Cro. Fac. 308; As, 1. By real com- 
poſition ; 2. By the Pope's bull of exemption ; 3. By 


unity of poſſeſſion; as when the rectory of a pariſh, and 


lands in the ſame pariſh, both belonged to a religious 
houſe, thoſe lands were diſcharged ot Tithes by this 
unity of poſſeſſion ; 4. By preſcription ; having never 


been liable to Tithes, by being always in ſpiritual hands; 


5. By virtue of their order; as the Knights 'Templars, 
Ciſtercians, and others, whoſe lands were privileged by 
the Pope with a diſcharge of Tithes. 2 Rep. 44 : Seld. 
Tith. c. 13.4 2. Though, upon the diſſolution of the 
greater abbeys by Henry VIII., moſt of theſe exemptions 
from Tithes would have fallen with them, and the lands 
become tithable again ; had they not been ſupported 
and upheld by the fat. 31 Hen. 8. c. 13; which enacts, 
that all perſons who ſhould come to the poſſeſſion of the 
lands of any abbey then diſſolved, ſhould hold them free 
and diſcharged of Tithes, in as large and ample a man- 
ner as the abbeys themſelves formerly held them. This 
proviſion is peculiar to this ſtatute, and therefore all the 
lands belonging to the er monaſteries, diſſolved by 
Hat. 27 H. 8. c. 28, are now liable to pay Tithe. And 
from this original have ſprung all the lands, which, 
being in lay hands, do at preſent claim to be Tithe- 
free; for if a man can ſhew his lands to have been ſuch 
abbey lands, and alſo immemorially diſcharged of Tithes 
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by any of the means before- mentioned, this is now 2 
good preſcription de non decimando. But he muſt ſhew 
both theſe requiſites; for abbey lands, without a ſpecial 
ground of diſcharge, are not diſcharged of courſe ; nei- 
ther will any preſcription de non decimando avail in total 
diſcharge of 'Tithes, unleſs it relates to ſuch abbey lands, 
2 Comms. c. 3. 

For more learning on this ſubject, ſee 5 Bac. Ar. 
Fin. Abr. title Diſines; and Shaw®s Law of Tithes, 


TITHING, Tithinga, from the Sax. Tecthunge, De. 
cura. ] Was, in its firſt appointment, the number or com- 


pany of ten men with their families, held together in « 


ſociety, all being bound for the peaceable behaviour of 
each other : And of theſe companies there was one chief 
perſon who was called Teothung-man, at this day 
Tithing-man ; but the old diſcipline of Tithings is long 
ſince left off. In the Saxon times, for the better con- 
ſervation of the peace, and more eg ſy adminiſtration of 
juſtice, every hundred was divided into ten diſtricts or 
Llithings; and, within every Tithing, the Tithing-men 
were to examine and determine all leſſer cauſes between 


villagers and neighbours; but to refer greater matters 


to the then ſuperior Courts, which had a juriſdiction over 
the whole Hundred. Paroch. Antig. 633. The ſubdivi. 
hon of Hundreds into Tithings, ſeems to be moſt pecu- 
liarly the invention of King 4//red. See 1 Comm. Introd. 

T1iTHING-MEN, Are now a kind of petty Conſtables, 
elected by pariſhes, and ſworn in their offices in the 
Court-leet, and ſometimes by Juſtices of Peace, Cc. 
There is frequently a Tithing-man in the ſame town 
with a Conſtable, who is as it were a deputy to execute 
the office in the Conſtable's abſence ; but there are ſome 
things which a Conſtable has power to do, that Tithing- 
men and Headboroughs cannot intermeddle with. Da/:. 3. 


When there is no Conſtable of a pariſh, the office and 


authority of a Tithing-man ſeems to be the ſame under 
another name. Stat. 13 & 14 Car. 2. c. 12, Sce title 
Conſtable. 

TITHIXG-PENNY ; See Teding- penny. 

TITLE, Tisulas.] Is when a man hath lawful cauſe 
of entry into lands whereof another is ſeiſed; and it ſig- 
nifies alſo the means whereby a man comes to lands or 
tenements, as by feoffment, fine, laſt will and teſtament, 
Sc. The word Title includeth a right, but is the more 
general word: Every right is a 'I tle, though every 
Title is not ſuch a right for which an action lies; ſo thac 
titulus eft, juſta cauſa poſſidendi quod neſirum e, and is the 
means of holding the lands. Co. LI. 3453 Blackſtone 
defines it to be © The mears whereby the owner of lands 
has the juſt poſſeſſion of his property.” 2 Comm. c. 13. 

There are ſeveral ſtages or degrees requiſite to form 
a complete Title to Lands and Tenements : As, itt, 
The loweſt and moſt imperfect degree of Title conſiſts in 


the mere nated Paſſſſion, or actual Occupation of the Eſtate, 
without any apparent right, or any ſhadow or pretence 


of right, to hold and continue ſuch pofleſſion ; which 
naked poſſeſſion, by length of time, and negligence of 
him who hath the right, may by degrees ripen into a 
perfect and indefeafible Title; and, at all events, with- 
out actual poſſeſſion, no Title can be completely good. 
zd, The next ſtep to 2 good and perfect Title is a 
Right of Poſſeſſion ; which is either actual or apparent; 
and which may reſide in one man, while the actual 

| poſſeſſion 
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ſleſſon is in another. This actual poſſeſſion may be re- 
covered by bim who has the right of poſſeſſion, if ſued 
for within a competent time; otherwife he will have 
rothing left in him, but, zdly, Te mere Right of Pro- 

erty, without even Poſſeſſion, or the Right of Poſſeſſion. 

Thus, if a diſſeiſor turns me out of Poſſeſſion of my 
lands, he thereby gains a mere naked Peofſeſron, and | 
ſill retain the Right of Poſſeſſion and the Right of Property. 
If the diſſeiſor dies, and the lands deſcend to his ſon, 
the ſon gains an apparent right of Poeion, but I ſtill 
retain the actual right, both of Poſſeſſion and Property. 
If I acquieſce for 30 years, without bringing any action 
to recover the Poſſeſſion of thé lands, the ſon gains the 
actual Right of Paſſeſſion, and I retain nothing but the 
mere right of Property; and even this right of Property 
will fail, or at leaſt be without a remedy, unleſs I purſue 
it within the ſpace of 60 years. So allo if the father be 
Tenant in Tail, and aliens the Eſtate. Tail to a ſtranger 
in Fee, the alienee thereby gains e Right of Po/s/ion, 
and the ſon hath only the were Right, or Right of Pro- 
perty. And hence it will follow, that one man may have 
the Poſzſion, another the Right of Peſ/c/ion, and a third 
the Right of Property, For it Tenant in Tail enfeoffs A. 
in Fee-ſimple, and dies; and B. diſſeiſes A.; now B. 
will have the Potion, A. the Right of Paſſeſſion, and the 
Iſſue in Tail the Right of Property. A. may recover the 
Poſſeſſion againſt B., and afterwards the Iſſue in Tail may 
evict A., and unite in himſelf the Poiſon, the Right of 
P:Jjeffion, and alſo the Right of Property ; in which union 
conſiſts a complete Title to lands, tenements, and heredi- 
taments; for it is an ancient maxim of the Law, that no 
Title 15 completely good, ualeſs the Right of Poſſeſſion 
be joined with the Right of Property ; which Right is 
then denominated a double Right, jus duplicatum, or 
dreit droit. Mirr. J. 2, c. 27 : 1 Inſt. 266: Brac. I. 5. 
tr. 3. c. 5. And when, to this double Right, the actual 
Poſſeflion is alſo united; when there is, according to 
the expteſſion of Feta, (7, 3. c. 15. 5,) Juris et ſeiſing 
cenjunctio, then, and then only, is the 'Title completely 
legal. See 2 Comm. c. 13. 

Title is generally applied to ſignify the Right to Land 
and Real Effects; as Property is to ſignify that to mere 
Perſonal Eſtate, See title Preperty; and further, this 
Dictionary, titles Eate ; Limitation of Actions; Diſſeiſin ; 
Releaſe, &c. 

'Titie to Lands, Tenements, and Hereditaments, is 
ſaid to accrue either by Deſcent or Purchaſe, Purchaſe, 
in this ſenſe, includes every mode of acquiring Lands, 
except by Deſcent. See this Dict. title Purchaſe, 

As to Title by De/cent, ſee this Dit. under that Title. 

Title by Purchale may be either by E/cheat 3 Occu- 
fancy ; Preſcription; Forfeiture; or Alienation z which 
latter may be either by Decd, Matter of Record, ſpecial 
Cuſtom, or Dewi/e. 

Property in, or Title to, Things Perſonal, may ariſe 
either by Occupancy ; Prerogative ; and Forfeiture ; by 
Catom; by Succeſſion; Marriage: Tudgment ; Gift; 
Grant; Contract: Bankruptcy; Will; or Auminiſtra- 
tion. See the ſeveral Tities in this Dictionary; as 


allo Title Executor, and other appoſite Titles; and 
2 Comm. per tot, | 

A man may plead in treſpaſs, Ce. without parti- 
calarly ſetting forth his Title, where his juſtification is 
collateral to the Tide of the land; fo if damages are to | 
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| be recovered, and the Title of the land 1s not in queſ- 


tion; and in actions on real contracts, where the plain- 
tiff ſhews enough to entitle him to the action, &c. 
2 Mod. 70: 1 Roll. Rep. 13: Cro. Car. 571: 3 Nell. 
Abr. 325. But in treſpaſs for cutting corn on lands, the 
party muſt {et forth the Title which he hath to the corn, 
or on demurrer it will be judged ill; for the ſhewing 
that he is poſleſſed thereof, is not ſufficient without a 
Title, becauſe the property ſhall be intended to be in the 
owner of the ſoil, 2 Sand. 401: 3 Salk. 361. See title 
Treſpaſs. 

When a perſon will recover any thing from another, he 
muſt generally make out and prove a better Title than the 
other hath, or it will not be enough to deflroy his Title, 
Sc. Heb. 103. It is not allowed for the party to forſake 
his own T'itle, and fly upon the other's; for he muſt re- 
cover by his own ſtrength, not the other's weakneſs. 
Ibid. 104. If by the record it appears that the plaintiff 
in the cauſe hath no Title, he ſhall not have judgment. 
Lutw. 1631. The Law will not permit Titles and things 
in entry, &c, to be granted over; and the buying or 
ſelling any pretended rights, or Titles, to lands, is pro- 
hibited by ſtatute as Maintenance. See that title, and fur- 
ther, 20 Vin. Abr. 278—288. 

Tir lz or Acrs or PARLIAMENT ; See title 
Parliament VII. 

Tir LEs, pretended, Buying or ſelling. See titles 
Champerty ; Maintenance. 

TiTLE ro THE CROWN; See title Ning I. 

TiTLEs or CLERGYMEN, Signify ſome certain 
place where they may exerciſe their functions. A Title, 
in this ſenſe, is the church to which a prieſt was or- 
dained there conſtantly to reſide: And there are many 
reaſons why a church is called Talus; one is becauſe in 
former days the name of the Saint to whom the church 
is dedicated was engraved on the porch, as a ſign that the 
Saint had a title to that church; from whence the church 
itſelf was afterwards denominated ?itulus. Concil. London, 
Anno 1025. Anciently a Title of Clergy was no more 
than entering their names in the Biſhop's roll, and then 
they had not only authority to aflift in the miniſterial 
function, but had a right to the ſhare of the common 
ſtock or treaſury of the church ; but fince, a Title 1s an 
aſſurance of being preferred to ſome eccleſiaſtical bens - 
fice, Sc. See this Dictionary, titles Carate; Parſen. 

1itrLE or Ex TRT, Is when one ſeiſed of land in 
fee, makes a feoffment thereof on condition, and the con- 
dition is broken; after which the feoffor hath Title to 
enter into the land, and may do ſo at his pleaſure, and by 
his Entry the freehold ſhall be ſaid to be in him preſently. 
And it is called Title of Entry, becauſe he cannot have 
a Writ of Right againlt his feoffee upon condition, for 
his right was out of him by the feoffment, which cannot 
be reduced into Entry ; and the Entry mutt be for the 
breach of the condition. Coavell. See title Entry. | 

TITINXLES, Tale bearers. Letter Secr. State, 28 
Hen. 8. to Janes V. King of Scotland. 

TOALIA ; A towel. There is a Tenure of Lands by 
the ſervice of waiting with a Towel at the King's Coro- 
nation. Ing. Ann. 12, 13 King Jobn. See title Serjeanty, 

"TOBACCO, ls not to be planted in Fagland, on pain 
of forfeiting 409. for every rod of ground thus planted 
but this ſhall not extend to hinder the planting of To- 


bacco in pbyſic gardens, Stat. 12 Car. 2. c. 34. Jul- 
tices 
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tices of Peace have power to iſſue wat cauts to son ſtables, 


to ſearch after and examine whether any Lobacco be 
_ ſown er planted, and to deſtroy the ſame ; which they 


are to do under penalties, &c. Stat. 22 23 Car. 2. c. 26, 
continued by „at. 5 Leo. 1. c. 11. The importation and 
exportation of Tobacco is liable to the regulations of the 


Navigation Acts. Sce that title. A duty is payable there- 


on on importation, under the management of the Com- 
miſſioners of Caſloms and Exciſe ; and the manufacture is 
ſubject to the control of the Commiſſioners and Oſticers 
of Exciſe ; every manufacturer taking out a licence; the 
licence being charged according to the quantity ma- 
mufactured, from 20,000 IG. weight to 159,000, at 


from 2/. to 2o/. Dealers alſo take out licences. 


Various proviſions, by many ſtatutes, are made to 
enforce the above, and other regulations, to avoid 
adulteration in the manufacture, by mixiag walourt-tree 
leaves, or other leaves, with 'Tobacco. Under Yar. 
1 Geo. 1. c. 46, this incurred a penalty of 5s. fer /6 ; 


but under Vat. 29 Geo. 3. c. 68. § 84, the goods are for- 


— — 


— — 


teiced, and a penalty of 2001. is alſo impoſed. By Far. | 


19 Geo. 3. c. 35, ſo much of former acts as prohibits the 
growth of Tobacco in Ireland is repealed, but 'F'obacco 


raiſed there is to be exported thence to EAgnd only, 


TOD OF WOOL, Twenty eight pounds, or two 
ſtone; mentioned in far. 12 Car. 2. c. 32. 
'TOFT, THum.] A meſſuage ; or rather a place or 


piece of ground where an houſe formerly ſtood, but is 
decayed or caſually burnt, and not re-edified. It is a 
word much uſed in fines, wherein we often read % 
and croftum, &c. Weſt, Symb. par. 2. 

TOFTMAN, Tyimazus.] The owner or poſſeſſor of 


a Toft. Reg. Priorat. Lew. pag. 18. 

TOILE, Fr. i. e. Tela.] A net to encompals or take 
deer, which is forbid to be uſed unlawfully in parks, on 
pain of 20 J. for every deer taken therewith. 3 & 4 P. 
M. c. 10. But ſee title Deer, 

TOKENS, FaLsE; See title Cheats. 

TOLERATION ACT. The fat. 1 V. & M. ft. 1. 
c. 18 as to which, ſee this Dict. titles Difenters; Papiſts. 
TOLL, or To Tor, from Lat, vollere.] To bar, 
defeat, or take away; as to toll the entry, z.e. to deny 
or take away the right of entry. Sat. 5 Hen. 6. c. 9. 
See title Entry. 

TOLL, Tolnetum, vel Theolonium.] A Saxon word, ſig- 
nifying properly a payment in towns, markets, and fairs, 
for goods and cattle bought and fold. It 1s a reaſonable 
ſam of money due to the owner of the fair or market, up- 
on ſale of things tollable within the ſame. 2 1/7. 220. 

The word is uſed for a liberty as well to take, as to 


be free from Toll; of which freedom from Toll the 


City of Coventry boaſts an ancient charter granted by 
Lerfrick Earl of the Mercians, in the time of King Eq- 


ward the Confeſſor, who, at the importunity of Godiwa, 


his virtuous Jady, granted this freedom to that City. 

By the ancient law of this land, the buyers of corn or 
cattle in fairs or markets ought to pay Toll to the Lord 
of the market, in teſtimony of the contract there law- 
fully made; for Toll was firſt invented that contracts in 
markets ſhould be openly made before witnefles ; and 
privy contracts were held unlawful], : 

But the King ſhall pay no Toll for any of his goods ; 
and a man may be diſcharged from the payment of Toll 


py the King's grant, 


Sha 


— — — — — — 


—_— 


Allo tenants in ancient demeſne are diſcharged of Tx; 
throughout the kingdom, for things which ariſe out of 
their lands, or bought for manurance thereof, Oc. not 


for merchandizes. Zorn's Mirr. lib. 1: 2 Inft. 221: 2 gl! 


Abr. 198. 

Toll doth not of common right belong to a fair; 
though it hath been held, that ſome Toll is due of com. 
mon right, as appears from the immunities of ſeveral 
perſoas not to pay Toll; which proves that, if it was 
not tor thoſe privileges, they ought to pay Toll of com. 
mon right ; therefore where the King grants a market 
Toll is due, although it is not expreſſed in the grant 


what Toll is to be paid; and this from the neceſüity of 


it, becauſe the property of things ſold in a market is not 
altered without paying Toll, Pal. 76: 2 Lutzv, 1355. 
But it is ſaid, that Toll is not incident of common right 
to a Fair. If tne King grants to a man a Fair or Mar. 
ket, and grants no Toll, the patentee ſhall have yg 
Toll; for Toll being a matter of private right for the 
benefit of the Lord, 1s not incident to a Fair or Mar. 
ket, as a Court of Piepowder is, which is for the bene. 
ttt of the Public and advancement of juſtice, Sc. Such 
a Fair or Market is free from Toll; and, after the 
grant made, the King cannot grant a Toll to ſuch free 
Fair or Market, without ſome proportionable benefit to 
the Subject. And if the Toll granted with the Fair or 
Market be outrageous, the grant of the Toll is void ; 
and the ſame is a free Market, Sc. 2 IA. 220: Cro, 
Eliz. 559. And ſee 1 Vi. 109; and this Dict. titles 


Fairs; Markets. 


When the King grants a Fair, he may likewiſe grant 
that Toll ſhall be paid, though it be a charge upon the 
Subjects, but then it muſt be of a very ſmall ſum. Toll 
is to be reaſonable, for the King cannot grant a burden. 
ſome Toll; and one may have Toll by preſcription tor 
ſome reaſonable cauſe, but ſuch a preſcription to charge 
the Subject with a duty of Toll, muſt import a benefit or 
recompence for it, or ſome reaſon muſt be ſhewn why it 
is claimed, Cro. Eliz. 559; 3 Lev. 424: 2 Med. 143: 
4 Mod. 323 The Toll in Fairs is generally taken upon 
the ſale of Cattle, as Horſes, &c.; but, in the Markets, 
for Grain only; and the Lord may ſeize until ſatisfac- 
tion is made him. It is always to be paid by the Buyer, 
unleſs there be a cuſtom to the contrary ; and nothing is 
tollable before the Tale, except it be by cuſtom time out 
of mind ; which cuſtom none can challenge that claim 
the Fair or Market by grant ſince the reign of King 
Richard II.; ſo that it is better to have a Market or 
Fair by preſcription, than grant. 2 It. 220, 221. 

At this day there is not any one certain Toll to be 
taken in Markets; but if that which is taken be unrea— 
ſonable, it is puniſhable by the fat. 3 Ed. 1. c. 31. 
And what ſhall be deemed reaſonable, 1s to be deter- 
mined by the Judges of the Law, when it comes judi- 
cially before them. Toll may be ſaid to be unreaſon— 
able and outrageous, when a reaſonable Toll is due, and 
exceſſive Toll is taken; or when no Toll is due, and 
Toll is unjuſtly uſurped, &c. 2 nfl. 222. If exceſſixe 
Toll be taken in a Market Town by the Lord's conſent, 
the Franchiſe ſhall be ſeized ; and if by other Officers, 
they ſhall pay double damages, and ſuffer impriſonment, 
Sc. Stat. Weſtm. 1. 3 Ed. 1. c. 31. 


Owners of Markets and Fairs are to appoint Toll- 


takers, where Toll is to be taken, under penalties 
076; 


TOLL 
Stat. 2 U ; pb. & M.c. 7. And he that hath the Toll, 


or profit of the Market where no Toll is, ought to pro- 
vide a lawful meaſure of braſs, and chain it in the public 
Market-place, or ſhall forfeit 5 J. Stat. 22 Car. 2. c. 8. 

The remedy for taking Toll where none is due, or 
for taking exceſſive Toll, is by action of treſpaſs, or an 


action on the caſe ; and, in ſome caſes, by indictment. 


see title Extortion, Where the party is exempt from 
Toll, he may have his remedy on the ancient writ De 
eſindo quietum de T heolonio. 

It was finally determined in the Houſe of Peers, after 
a long conteſt, that this writ De efendo quietum, Tc, is 


not merely prohibitory, but remedial ; on which the par- 


ties may plead ſo i ue on a queſtion of right. And where 
it is directed to a Corporation, the Corporation cannot 
be attached for contempt, in their corporate capacity, 
for not returning it; but an Attachment, in the nature 


. of a Poue, is the proper remedy to compel them to ap- 


pear. The great queſtion, as to the exemption of the 
Citizens of London from Toll, was alſo determined, wiz. 
that Freemen of the city of London have a right to be 
exempt from the payment of all Tolls and Port-duties 
throughout England, (except the prizes of Wines,) in 
whatever place they reſide ; and though they have ob- 
tained their freedom by purchaſe. 1 H. Blac. Rep, 


C. B. 206. This judgment of the Court of Common 


Pleas was reverſed by the Court of K. B. (ſee 4 Term 
Rep. 130;) but affirmed in Parliament, May 2, 1796. 
London (Corporation) v. King's Lynn (Corp.) 
PoxT-ToLL. A preſcription to have Port-Toll for 
all Toll coming into a man's Port, may be good. 
2 Lev. 96: 2 Lut. 1519. The liberty of bringing 


 200ds into a Port for ſafety, implying a conſideration in 


itlelf. 3 Lev. 37. Preſcription of Toll for goods 
landed in a manor, or to have Port-Toll for all goods 
coming into Port, is a good preſcription ;- but not to have 
Toll of goods brought into a river, &c. 2 Lev. 96, 97. 
Toll may be appurtenant to a manor. 2 Mod. 144. 
Toii-TRaveRs, or TRaveRse, Is where one 


_ claimeth to have Toll for every beaſt driven ac his 


ground ; for which a man may preſcribe, and dittrain for 
it in via Regia. Cro. Elix. 510, They who claim theſe 
Tolls by grant, ought to aver the certainty of the ſum 
mentioned in the grant, Oc. Palm. 76. Toll-travers 
being to paſs a nearer way, he that has it is to repair the 
way, becauſe he receives money for it. 2 Lil. Aby. 585. 

Tortr-Traverse, Is properly when a man pays 
certain Toll for paſling over the foil of another man in 


a way not a hizh ſtreet. 22 A/. 58. And for this Toll a 


man may preſcribe; 2 Rol. Ar. 522: Cro. Eliz. 710: 
Moar 574. 

Tuoxouen Torn, Is when a town preſcribes to 
have Tell for ſuch a number of Beads, or for every 
Beaſt that gocth 77 their town; or over a Bridge 
or Ferry maintained at their colt ; which is reafonable, 
though it be for paſſing through the King's highway, 
where every man may lawfully go, as it is for the eaſe 
of travellers that go that way, Terms di Ley 561, 562. 
Perſons may have this Toll by preſeription or grant; 
but it muſt be for a reaſonable cauſe, which muſt be 
ſhewa, vx, that they are to repair or maintain a cauſe- 
way, or a bridge, or ſuch like. Cro. Eliz. 711. The 
King granted to a man, to take ſuch Toll of perſons 
mm pailed over certain bridges with their Cattle, as was 

or. II. 


- 


TORS 


taken there and elſewhere in England, Sc.; and it 


was held void for incertainty. Brigg. 88. 


The words Toll-thorough and Toll-traverſe are uſed 
promiſcuouſly. A man cannot preſcribe to have Tho- 
rough- Toll of men paſſing through a vill in the high- 
ſtreet, becauſe it is againſt the Common Law and 
common right, for the high ſtreet 1s common to all, 
without alledging of a ſpecial conſideration, as the re- 
pairing the way. And the King cannot have ſuch Toll 
for paſling in the high ſtreet, as in the cafe aforeſaid, 
for the cauſe aforeſaid. 2 Poll, Abr. 5 22: 22 Af}. 58. 

A man cannot prefcribe to have Thorough-'Toll of 
men for paſſing through a vill in a place which is not the 
high ſtreet ; 2 it is more than the Law allows to go 
there. 2 Roll. Ar. 523 3 22 Af. 58. 

'Turxn-ToLL, A Tollpaid for beaſts that are driven 
to market to be ſold, and do return unſold. 6 Rep. 46. 
There is alſo in Toll and ext Toll, mentioned in ancient 
Charters, 

TOLLAGE, Is the ſame with Tallage; ſignifying 
generally any manner of cuſtom or impoſition. 

TOLL - BOOTH, The place where goods are 
weighed, Sc. 

TOLL-CORN, Corn taken for Toll ground at a 
mill; and an indid ment lies againſt a miller for taking 
too great Toll. 5 Med. 13: £4. Raym. 159. See title 
Extortion. 

TOLL-HOP, A ſmal! Diſh or Meaſure, by which 
Toll is taken in a market, Oc. 

TOLSESTER, Tolcgtrum.] An old exciſe, or duty 
paid by the Tenants of ſome manors to the Lord, for 
liberty to brew and ſell ale. Cartular. Rading. 221: 


' Chart. 51 Hen, 3 


TOLSEY, from the Sax. Tol, i. e. Tributurs, and 
See Scdeg.] The place where merchants meet, in a city 


or town of trade. 
TOLT, Lat. Tollit, quia tellit cauſam.] A writ where- 


by a cauſe depending in a Court-baron, is taten and re- 


moved into the County Court. Od Nat. Br. 4. And as 
this writ removes the cavſe to the County Court; ſo the 
writ Poe removeth a cauſe from thence into the Court of 
Common Pleas, Se. 

TOLTA, Wrong, rapine, extortion, any thing ex- 
acted or impoſed contrary to right and juſtice, Par, 48 
Ji. 3. in Brady Hiſt. Eng. Append. p. 235. 

"TOMBS, Defacing of, in churches. See Menument. 

TOMIN, A weight df twelve grains uſed by gold- 
imichs and jewellers. 

ON; See Tun. 

TONGUE, CUTTING OUT OR DISABLING ; 
See title Maihem. x 

TONNAGE ; See Tunnage; Cuſtoms. 

TORCARE, Bowes friliare & torcare ; To comb ard 
cleanſe his oxen. Flea, lib. 2. c. 73. 

TORRA, Sax. Ter.] A mount or hill; as Glaftenbury 
Torre, Chart, Allat. Glaſton. MS. p. 114. So a varniy 
of. high hills, in Derby/vire, are called Tor; but gene- 
rally ſome epithet is prefixed, as Mam-tor, &c. 

TORT, from the Lat. Tortus.] A French word for 
irjury or wrong; as, de /n Tort demeſur, in his own 
wrong. Cro. Rep. fel. 20. White's caſe. Wrong or in- 
jury is properly called Tort, becauſe it is wreited or 
crooked, and contrary to that which is right and ſtraight. 
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TORTFEASOR, Fr. Torrfai/eur, ] A wrong doer, a 
treſpoſſer. | 

TORTITIUM, A torch. Fa. 

TORTURE. The Statute Law of England doth very 
ſeldom, and the Common Law doth never, inflièt any 
puniſhment extending to lite or limb, unleſs upon the 
higheſt neccfiity: And the Conſtitution is an utter 
ſtranger to any arbitrary power of killing or maiming 
the Subject without the expreſs Warrant of Law. Nut. 
las liber homo, fays the Great Charter, (c. 24,) aliguo 
modo deftruatur, ni}; per legale judicium parium fuorum aut 
per legem terra.” 
tur,” accordieg to Sir Edward Coke, (2 Int. 48,) in- 
clude a prohibition not only of killing, and maiming, but 
alſo of torturing (to which our laws are ftrangers) and of 
every oppreſſioa by colour of an illegal authority. 

The Peine forte it dure, formerly inflicted on priſoners 
ſtanding mute, and which was the only ſpecies of puniſh- 
ment, in the nature of Torture, allowed by the Common 
Law, is now repealed by „at, 12 Geo. 3. c. 20. See 
title Mute. 

The rack, or queſtion, to extort a confeſſion from cri- 
minals, is a practice of a difterent nature; the peine forte 
et dure having been only uſed to compel a man to put 
himſelf upon his trial ; that being a ſpecies of trial in 
itſelf, And the trial by rack is utterly unknown to the 
Law of England. See Rujbw. Coll. i. 638 : 4 Comm. c. 25. 

No perſon to be ſubject to Torture in Scotland. Stat. 
7 Ann. c. 21. 

TOTIES QUOTIES, As often as a thing ſhall hap- 
pen, &c. Stat. 19 Car. 2. c. 4. 

TOTTED. A good debt to the King, is by the 
foreign appoſer or officer in the Exchequer noted for 
ſuch by writing the word Tot to it: And that which is 
paid ſhall be Totted.— Tot pecuniæ regi debitur. Stats. 
42 Ed. 3. c. 9: 1 Ed.6.c. 15. 

TOURN ; See Turn. 

TOURNAMENTS; See Jus. 


TOUT TEMPS PRIST ET UNCORE EST, ze. 


Always was, and is at preſent ready. See title Tender. 
TOWAGE, Towagium, Fr. Tawage.] The towing 
or drawing a ſhip or barge along the water by another 
ſhip or boat faſtened to her; or by men or horſes, Oc. 
on land: It is alſo money which is given by bargemen 
to the owner of ground next a river where they tow a 
barge or other veſſel. Plac. Parl. 18 Ed. 1. 
TOWN, Oppidum, Villa.) A walled place or borough: 


The old boroughs were firſt of all Towns; and upland 


Towns, which are not ruled and governed as boroughs, 
are but Towns, though incloſed with walls. Finch. 80. 
There ought to be in every Town a Conſtable, or 


Tithing-man ; and it cannot be a Town unleſs it hath -|' 


or had a church, with celebration of ſacraments and 
burials, Oc. But if a Town is decayed fo that it bath 
no houſes left, yet it is a Town in Law. 1 [z/t. 115. 
Under the name of a Town, or Village, boroughs, and it 
is ſaid, cities are contained ; for every borough or city 
is a Town. Sce City. Where a murdcrer eſcapes un- 
taken in a Low, in the day-time, the Town ſha!l be 
amerced. Stat. 3 Hen, 7. c. 1.—A Townſhip is anſwer— 
able for felons goods to the King, which may be ſeized 
by them. But by Hat. 31 Ed. 3.c.3, if it can alledge any 
thing in diſcharge of itſelf, and by which another doth be- 
come chargeable, it ſhall be heard, and right adminiſtered, 


: 


Which words, © Aliguo modo deſtrua - 
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Towr-Currn, Ought not to be a Popi» recuſart 
convict. Hat. 3 Fac. 1. c. 5.—How to deliver a ſchedule 
of fines, Cc. to the Sheriff. And a duplicate into the 
Court of Exchequer. Diſcharging or concealing an in- 
dictment, Cc. leviable to a forfeiture of treble the ge. 
valty incurred by the original offence. Stat. 22 & 23 
C. 2. c. 22. May be amerced by the Barons of the 
Exchequer ; and which amercements are leviable ac. 
cording to the uſual practice. Sza?, 3 Geo. I. c. 15.4 12, 

TRABARLE, Little boats, ſo called from their he. 
ing made out of ſingle beams, or pieces of timber cu; 
hollow. Florence of Worcefter, pag. 618. 

TRABESinciurches, were what we now call branches, 
made uſually with braſs, but formerly with iron. Corte“. 

TRACTUS, A trace by which horſes in their gears 
draw a cart, plough, or waggon. Parech. Autig. 549, 

TRADE, In general ſignification, is trafic or 'mer- 
chandize : Allo a private art, and way of living. Prad. 
ing with enemies is generally prohibited by poſitive 
ſtatutes in time of war. See title Yrea/o2. 

It was formerly held that none of the King's ſubjeas 
might trade to and with a nation of Intidels without the 
King's leave, becauſe of the danger of relinquiſhing 
Chriſtianity. And Sir Edward Coke ſaid, That he had 
ſeen a licence from one of our Kings, reciting, That he, 
having a ſpecial truſt and confidence that ſuch a one, his 
ſubject, would not decline his faith and religion, licenſed 
him to trade with Infidels, Oc. 3 Nel/. Abr. 331. 

As to private Trades, at Common Law, none was 
prohibited to exerciſe any particular Trade, wherein he 
had not any ſkill or knowledge; and if he uſed it unkil- 
fully, the party grieved might have his remedy againſt 
him by action on the caſe, Sc. By Par. 5 Elix. c. 4, 
a man mult ſerve ſeven years apprenticeſhip before he 
can ſet up any Trade; ſee title Apprentice. An indict- 
ment on the ſtatute for exercifing a Trade uſed at that 
time in Great Britain, quaſhed; it ſhould have been 
England, there being then no ſuch kingdom as Great 
Britain. 1 Strange 552 : 2 Strange 788: 11 Rep. 53. 

If a bond or promiſe reſtrains the exerciſe of a Trade, 
though it be to a particular place only, if there was no 
conſideration for it, it is void; if there be a confidera- 
tion, in ſuch a caſe it may be good : But if the reſtraint 
be general throughout Zng/ard, although there be a con- 
ſideration, it will be void. 2 Lill. 46r. 179: Lord Raym. 
1436: 2 Strange 739 : ſee title Band. 

Frequent acts are paſſed to enable ſoldiers and failors, 
having ſerved his Majeſty for certain terms, to exercilc 
any Trades in Great Britain, though not- regularly bred 
to them, or free of corporations or companies. See titles 
Navy; Soldiers. 

TRADESMEN, Aon againſt, There is in Law, 
always, an implied contract with a common taylor, or 
other workman, that he performs his buſineſs in a 
workman-like manner; in which, if they fail, an action 
on the caſe lies to recover damages ſor ſuch breach of 
their general undertaking, 11 Rep. 54: 1 Saund. 324. 
But if J employ a perſon to tranſact any of theſe concerns, 
whoſe common proſeſſion and buſineſs it is not, the La 
implies no ſuch general undertaking ; but, in order to 
charge him with damages, a ſpecial agreement is re— 

uircd, 3 Comm. 165. | 

TRAGA, A waggon without wheels; Men. Arg. i. 
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TRAILBASTON ; See 7u/lices of Trailbaſßon. 
TRAITORS; See Trea/or. 

TRANSCRIPT, Is the copy of any original writing, 
or deed, c. where it is written over again, or exempli- 
fied ; flat. 34 S 35 Hen. 8. c. 14. 

TRANSCRIPTO PEDES FINIS LEVATI MITTENDO 
in CANCELLARIAM, A writ for certifyiog the foot 
of a fine levied before Juſtices in eyre, &c. into the 
Chancery. Reg. Orig. 669. 

TRANSCRIPTO RECOGNITIONIS FACT AZ CORAM 
JUSTICIARIIS ITINERANTIBUS, &c, An old writ to 
certify a recognizance taken by J uſtices in eyre. Reg. 
Orig. 152. 

TRANSGRESSIONF, A Writ or Action of Trel- 
paſs, according to Fi!zherbert. 

TRANSIRE, from Trauſco.] Is uſed for a Warrant 
from the Cuſtom-houſe to let paſs. Sat. 14 Car. 2. c. II. 

TRANSITORY, Is the oppoſite to /ocal, Tranktory 
Actions are thoſe that may be laid in any county or 
place; ſuch as perſonal Action of Treſpaſs, &c, See 
title Aclion; Venue. | 

TRANSLATION, Trauſlatio.] In the common ſenſe 
of the word, fignifies a Verſion out of one language 
into another; but, in a more confined acceptation, it 
denotes the removing from one place to another: 80 
the removal of a Biſhop to another dioceſe, &c. is called 
tranſlating ; and ſuch a Biſhop writes not, anno Conſecra- 
tionis, but anno Tranſlationis notre, Cc. A Biſhop tranſ- 
lated, is not conſecrated de nowo; for a conſecration is 
like an ordination, it is an indelible character, and 
holds good for ever. 3 Salt. 72. But the Biſhop is to 
be a- new elected, Tc. 1 Salk, 137. See title Bib. 


TRANSPORTATION, The baniſhing or ſending 
away a Criminal into another country. 

It is ſaid, that Exile was firſt introduced as a puniſh- 
ment by the Legiſlature in the 39th year of Queen Elix- 
abeth, when a ſtatute (at. 39 Elix. c.4.) enacted, that 
ſuch rogues as were dangerous to the inferior people, 
ſhould be baniſhed the realm. Barr. Aut. Stat. 2069. 
And that the firſt ſtatute in which the word 7 rar/portation 
is uſed, is fat. 18 Car. 2. c. 3, which gives a power to the 
Judges, at their diſcretion, either to execute, or tranſport 
to America for life, the Moſs-troopers of Cumberland and 
Northumberland. 2 Weaedd. 498. This ſtatute was made 
perpetual by at. 31 Geo, 2.c. 42. This is, perhaps, 
the only inſtance in which the Legiſlature has extended 
the term of Tranſportation beyond fourteen years. 
1 Comm. c. 1. p. 137, #. 

Tram portation was firſt brought into general uſe as a 
puniſhment 4 1718, by fat. 4 Geo. 1. c. 11; con- 
tinued by Pat. 6 Geo, 1. c. 23, which ftatute allowed the 
Court a di(cretionary power to order felons, who were by 


Law entitled to their clergy, to be tranſported to the 


American Plantations. See this Dictiogary, title CI. EN GY, 
Benefit of. 

By theſe ſtatutes the perſons contratting for the Tranſ- 
portation of convicts to the colonies, or their aligns, had 
an intereſt in the ſervice of each, for {ſeven or fourtcen 
years, according to the term of Tranſportation, 

Returning from Tranſportation, or being at large in 
Great Britain before the expiration of the term for which 
an offender is ordered to be tranſported, or has agreed to 
tranſport himſelf, is felony without benefit of clergy, in 


all caſes ;z as is alſo the aſſiſting a felon to eſcape from 


TRANSPORTATION. 


ſuch 2s are conveying him to the port of Tranſportation. 
See flats. 4 Geo, 1. c. 11: 6 Geo. 1. c. 23: 16 Geo. 2. 
c. 15: 8 Geo. 3. c. 15: 24 Ges. 3. fl. 2. c. 56. 

To perſons capitally convided the King frequently 
offers a pardon upon conditiomof their being tranſported 
for liſe. Many have at firſt rejected this gracious offer: 
ard there were one or two inſtances of perſons ic defpe = 
rate as to perſiſt in the refuſal, and who, in conſequence, 
ſuffered the execution of their ſentence, This evil 
ſcems to be intended to be cbviated by fat. 24 Cer. 3. 
. 2. r. 56. § 1: 31 Geo. 3. c. 46. F 7, under the latter of 
which, continued by iat. 24 Ce. 3. c. Co, all convicts ſen- 
te nced to Tranſportation, may be kept to hard labour from 
the time of their ſentence, till they are tranſported; and 
that time is to be reckoned in part diſcharge of their 
Tranſportation. | 

The Syſtem of Tranſportation to the American Colonies 
continued for fifty-fix years; during which period, and 
until the commencement ol the American war in 1775. 
great numbers of felons were tent, chieRy to the pro- 
vince of Maryland. The rigid ditcipline which the 
colonial laws authorized the maſters to exerciſe over the 
tervants, joined to the proſpects which agricultural pur- 
ſuits, after ſome experience, held out to theſe convicts, 
tended to reform the chief part; who, aiter the expir- 
ation of their ſervitude, mingled in the fociety of the 
country, under circumſtances highly beneficial to them- 
ſelves, and even to the colony. Treatiſe on the Police of 
the Metropolis. 

The Convicts having accumulated greatly in the year 
1776, and the intercourſe with Aurica being then ſhut 
up, it became indiſpenſably neceſiary to reſort to ſome 
other expedient; and in the choice of difficulties the 


ſyſtem of the Hulks was ſuggeſted, and firſt adpoted un- 


der the authority of a ſtatute, 16 Ceo. 3. 

The Legiſlature, uncertain with regard to the ſucceſs 
of this new ſpecies of puniſhment, and wiſhing to make 
other experiments, by an act of the fame {ſeſſion em- 
powered the Juſtices of every county in England, to pre- 
pare houſes of correction for the reception of convicts 
under ſentence of death, to whom his Majeſty ſhould ex- 
tend his royal mercy, to be kept at hard: labour for a 
term not exceeding ten years. The fame act, among 
many other excellent regulations, ordered the convicts to 
be kept ſeparate, and not allowed to mix with any of- 
fenders convicted of crimes leſs than larceny ; and that 
th2y ſhould be fed with coarſe, inferior food, water, and 
{mall beer, and clothed at the public expence ; without 
permiſſion to have any other food, drink, or clothing 
than that allowed by the act, under c:rtain penalties.— As 
an encouragement to theſe dehinquents, while ſuch as re- 
fuſed to work were to receive corporal puniſhments, 


| thoſe who behaved well had not only the proſpect held 
out of the period of their confinement being ſhortened, 
bat they were alſo to receive decent clothes, and a ſum 


of money not leſs than 4os. nor more than 534. when dii- 
charged. Stat. 16 Geo. 3. c. 43. 

This very ſalutary act was followed up three years 
afterwards by another ſtatute; viz. far. 19 Geo, 3. c. 74: 
This had two very important objects in view: 

he % was to erect in ſome convenient c mmor or 
waſte ground in Midalęſex, Eſſex, Kent, or Surrey, two 
large Penitentiary Hoafes ; one for 600 male, the other 
tor zoo female convias Ig proper offices, gardens, 
2 & Ca 
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TRANSPORTATION, 


Oc. The expence to be paid by Government, and his 


_ Majeſty to appoint a Committee of three perſons to re- 
_ gulate the ellabliſhment, under the control of the Juſtices 


| 
| 
| 
I 


of Peace, and Judges of Aſſize; with power to appoint | 
ultimate reſcrmation, without ſending them out of the 


officers with ſalaries, to be paid out of the profits of. the 
work to be performed by the con victs. In theſe Peniten- 
tiary Houſes, perſons convicted of tranſportable offences 
were to be confined to hard labour in the proportion of 


five years” labour to ſeven years? Tranſportation, and not 


exceeding ſeven years labour in lieu of fourteen years | 


Tranſportation. The number of convicts to be fent from 
the circuits, or the M<cropolis, being limited accordingly. 
Theſe Convicts were to be employed in works of the 


- moſt ſervile kind, and ſuch as were leaſt liable to be 


| 


ſpoiled by ignorance, neglect, or obſtinacy, viz. Tread- | 


ing in a wheel for moving machinery; draving ina cap- 
{tan for turning a mill; ſawing ſtone ; polithing marble; 


beating hemp; raſping logwood ; making cordage; pick -" 


ing oakum; weaving ſacks; making nets, &c, The 
food and drink of the offenders to be bread and coarſe 
meat, with water or ſmall beer, and their clothing to be 
uniform, with badges afiixed, Other rules were allo to 
be eftabliſhed under the direction of the Committee, 
who were to attend every fortnight, and to have power 
to reward the diligent with a part of their earnings; 
and when an offender was diſcharged, he was to have 
decent clothing, and from 20s. to 3/. in money, 

The Second purpoſe of this act (and which is the only 
part of it that has ever been carried into effect) regards 
the continuation of the ſyſtem of The Hulks. 

It declares, that for the more eſfectual pnniſhment of 
atrocious male offenders liable to be tranſported, the 
Court may order ſuch eonvicts as are of proper age, and 
free from bodily infirmity, to be puniſhed, by being kept 
on board ſhips or veſſels, and employed in hard labour, in 
raiſing ſand, ſoil, and gravel, and cleanſing the river 


\ Thames, or any other river or port approved of by the 


Privy Council; or in any other works upon the banks 
or ſhores of the ſame, under the direction of ſuperin- 
rendants approved of by the Juſtices, for a term not leſs 
than one year, nor more than five ; except any offender 
be liable to Tranſportation for fourteen years, in which 
caſe his puniſhment may be commuted for ſeven years 
on board the Hulks The mode of feeding, clothing, 


and diſcipline, ſimilar to that already explained, is eſta- 


bliſhed, and on diſcharge the convicts are to receive from 
20s. to 34. according to circumſtances, _ 

The concluding part of the act obliges the governors 
and ſuperintendants of the two eſtabliſhments, to make 
annual returns to the Court of King's Bench; and alſo 


* authoriſes his Majeſty to appoint [y/peors of the Peni- 
tentiary Houſes, of the Hulks, and of all the other gaols 


and places of criminal confinement in London and Mid- 
Aleſex ; theſe Inſpectors perſonally to viſit every ſuch 
place of confinement at leaſt once in three months, to 


examine into the particulars of each, and to make a re- 


turn to the Court of King's Bench of the ſtate of the build- 
ings, the conduct of the officers, treatment of the pri- 
ſoners, ſtate of their earnings and expences; and to 
follow up this by a report to both Houſes of Parliament 


at the beginning of each Seſſion. It is believed, that 


the yearly report to che Court of King's Bench by the 
Superintendant of the Hulks, is the oaly part of the act 


that is in any degree punctually complied with, 
12 


— 
— 


It is much to be lamented, that neither of theſe gz. 
tutes, ſo far as regarded Penitentiary Houjes, whick 
ſeemed to hold out ſo fair a proſpect of employing con. 
victs, in purſuits connected with productive labour, and 


kingdom, have been carried effectively into execution; 
for in the year 1784, the ſyſtem of Tranſportation waz 
again revived; by an act which empowers the Court, be. 
tore whom a felon ſnall be convicted, to order the pri- 
ſoner to be traniported beyond ſeas, either within his 
Majeſty's dominions, or ellewhere : and his ſervice to be 
aligned to the contractor, who ſhail undertake ſuch 


Tranſportation. S/“. 24 Geo. 3. fl. 2. c. 56. 


The ſame act continues the ſyſtem of = Hulks for a 
further length of time, by directing the removal of 
conviets under ſentence of death, and reprieved by his 
Majeſty, and alſo ſuch as are under ſentence of Tran. 
portation, (being free from infectious diſorders,) to other 
places of confinement, either inland, or on board of any 
ſhip or veſſel in the river Thames, or any other navigable 
river; and to continue them ſo confined, until tranſported 
according to law, or uhiil the expiration of the term of 
the ſentence ſhould otherwiſe entitle them to their liberty. 

The plan of Tranſportation, through the medium of 
the contraQtors, (although ſome felons were ſent to 
Africa,) does not appear to have anſwered ; from the 
great dificulty of finding any ſituation ſince the inde- 
pendence of America, where the ſervices of convicts could 
be rendered productive or profitable, to merchants who 
would undertake to tranſport them. Hence aroſe the 
idea of making an eſtabliſhment for theſe Outcalts of So- 
ciety on the eaſtern coaſt of Ma South Hales, more gene- 
rally known by the name of Betany Bay, from a bay on the 
coalt ſo named by Captain Ce4, and where the firſt con- 
victs were landed; to which remote region it was at length 
determined to tranſport atrocious offeaders. Accordingly, 
in the year 1787, an act paſſed authoriſing the eſtabliſh- 
ment of a Court of Judicature for the trial of offenders 
who ſhould be tranſported thither. Sta-. 27 Geo. 3. c. 2. 

An act of the following year empowered his Majeſty, 
under his fign manual, to authoriſe any perion to make 
contracts for the 'Traniportation of offenders; aud to di- 
rect to whom ſecurity ſhould be given for the due per- 
formance of the contract. S/at. 28 Ceo. 3. c. 24. 

By a ſubſequent act, the Governor of the Settlement 


may remit the puniſhment of offenders there; and on a 


certificate from him, their names ſhall be inſerted in the 
next General Pardon. Stat. 30 Geo. 3. c. 47. 

Under theſe various legiſlative regul:tions, the two 
Syſtems of puniſhments, namely, the Halls, and Tau- 
portation, are now regulated. 

The Syſtem of the Hulks firſt commenced on the 1 2th: 
Fuly 1776, and from that time until December 12, 1795, 
8000 convicts were ordered for puniſhment by hard la- 
bour on the river Thames, and at Lang en and Por, 
mouth harbours. The expence of theſe eſtabliſhments 
has been 15. 3d. per day for the maintenance of cach 
Convict; the bounties to diſcharged convitts, and the 
expence of chaplain and coroner, about 400/, per annum 
The earnings of the convicts about three-fifths of the ex- 
pence incurred by their maintenance. T7 reati/ on Police. 

The firſt embarkation to New South Wales commenced 
in 1787; and in the month of May in the following year, 


| 1030 male and female convicts were landed on the new 


colony, 
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colony. In 21 months after, there were 77 deaths, and 
87 births ja the whole Settlement; which was divided, 
by placing a part of the Convicts on Norfolk Iffand, a 
ſmall fertile ſpot, containing only abaut 14,000 acres of 
land, and ſituated about 1200 miles diſtant from Sydarey 
Cove ia New South Wales, where the ſeat of Government 
was fixed. 

in this project conſiderably above 500,900). has al- 
ready been expended by Government, Many inconve- 
niencies and hardſhips have been felt, and repeated ſap- 
plies of all ſorts have been ſent thither from Great Bri- 
zain, With regerd. to ſubſiſtence, there is now a proſpect 
of the Colony maintaining itſelf; but not much of its 
yet proving at all advantageous to this country. 

A hope was probably entertained, that the great ex- 
pence of the paſſage home, the fertility of the ſoil, and 
{alubricy of the climate, would induce Convicts to remain 
there after the expiration of their ſentence. Experi- 
ence, however,. has ſhown that theſe circumſtances have 
not operated to prevent the return of many atrocious 
and adroic offenders; nor has the length and harcihip of 
the voyage thither, nor other evils attending it, operated 
to decreaſe the number here liable to ſuffer the puniſh- 
ment of Tranſportation, Treatiſe on Police. 


TrANnSPORTATION, Of goods and merchandiſe, is 
allowed or prohibited, in many caſes by ſtatute, for the 
advantage of trade. See title Navigation Acts, 

TRANSUBSTANTIATION, Tran/ub/tantiatio.] Is 
a converting into another ſubſtance: To tranſubltantiate, 
i. e. Quidpiam in aliam ſulſtantiam convertere. Litt. Die, 
A declaration againſt the dectrine of Tranſubſtantiation 
maintained by the Church of Nome, is required by the 
fat. 30 Car. 2. fl. 2. c. 1. See title Papiſts, 

TRAVELLERS ; See title /»zs and Innkeepers, 

TRAVERSE, from Fr. Traver/er.] ls uſed in Law 
for the denying ef ſome matter of fact, alledged to be 
done, in a declaration or pleadings; upon which the 
other {fide comes and athrms that it was done; and this 
makes a fingle and good iſſue for the cauſe to proceed 
to trial, The formal words of a 'I'raverfe are in our 
French Sans ceo, in Latin 4&/7ue hoc, and in Engliſh 
without that, that ſuch a thing was done or not, Se. 
Kitch. 217 ; Weſt. Sym6. par. 2. See title Pleading I. 2. 

A Plea will be ill, which neither traverſeth, nor con- 
feſſeth the plaintiff's title, Sc. And every matter in 
fact, alledged by the plaintiff, may be traverſed by the 
defendant, but not matter of law, or where it is part 
matter of law and part matter of fact; nor may a re- 
cord be traverſed which is not to be tried by a Jury. 
And if a matter be expreſsly pleaded in the affirmative, 
which is expreſsly anſwered in the negative, no Traverſe 
is neceſſary, there being a ſufficient iſſue joined: alſo 
where the defendant hath given a particular anſver 
in his plea, to all the material matters contained in the 
declaration, he need not take a Traverſe ; for when the 
thing is anſwered, there needs no further denial. Cro. 
Elia. 755 : Yelv. 173, 193, 195 : 2 Med. 54. If a Tra- 
verſe contain no more than the party hath pleaded be- 
fore, it will not be good, It hath been ſaid that a Tra- 
verſe ought not to be taken but where the thing traverſed 
is iſſuable: And where one will make a Traverſe to a de- 
claration, he ought to traverſe that part of it, the doing 
whereof will make an end of the matter, when the point 


TRAVERSE 


is determined by the Jury. 2 Roll. Rep. 37: 2 Till. 
Abr. 587. 

Any fact which appears to be material is traverſable, 
though it be only on ſuggeſtion; as in prohibition, a 
ſug geſtion of a refuſal by the Spiritual Court, of a plea 
(which ought to be allowed) in a ſuit there for tithes, or 
other matter of their cognizance, is traverſable ; other - 
wiſe their juriſdiction might in any Caſe be taken away 
by ſuch ſuggeſtion. 2 Co. 45, a. So any ſurmiſe which 
takes away the juriſdiction of the Court is traverſable. 
Cro. Elix. 511. But Traverſe of a thing, not neceſſary 
to be alledged, is bad. Cro. Car. 328. So of matter of 
mere ſuppoſal, or inducement. Com. Dig. title Pleading. 
(G. 13, 14.) 

As one Traverſe is enough to make a perfect iſſue, a 
Traverſe cannot be regularly taken upon a Traverſe, if 
it is well taken to the material point, and goes to the ſub- 
ſtance of the action; but where the firit Fraverſe is not 
well taken, nor pertinent to the matter, there, to that 
which was ſufaciently confeſſed and avoided before, the 
other party may well take a Traverſe after ſuch imma- 
terial Traverſe taken before: And if ſpecial matter al- 
ledged in a foreign county in the defendant's plea be 
falſe, the plaintiff may maintain his action, and traverſe 
that ſpecial matter; and in ſuch caſe a Traverſe on a 
Traverſe hath been adjudged good: but a Traverſe after 
a Traverſe may be allowed; as in treſpaſs in ſuch a coun- 
ty, defendant pleads a concord for treſpaſs in every other 
county, and traverſes the county; the plaintiff may join 
iſſue on the county, or traverſe the concord. 1 /»/. 
282, b: Mo. 428: 1 Saund. 32: Poph. 101. 

Theſe rules are to be obſerved in Traverſes: 1. The 
Traverſe of a thing not immediately alledged, vitiates a 
good bar. 2. Nothing mult be traverſed but what is 
expreſsly alledged. 3. Surpluſage in a plea doth not 
inforce a Traverſe. 4. It muſt be always made to the 
ſubſtantial part of the title. 5. Where an act may in- 
differently be intended to be at one day or another, there 
the day is not traverſable. 6. In action of treſpaſs, 
generally the day is not material; though, if a matter 
de to be done upon a particular day, there it is material 
and traverſable. 2 Rall. Rep. 37: 1 Roll. Rep. 235: 
17 v. 122: 2 Lill. dor. 313. If the parties have agreed 
on the day for a thing to be done, the Traverſe of the 
day is material: but where they are not agreed on the 
day, it is otherwiſe; and though *tis proved to be done 
on another day, *tis ſufficient. Paim, 280. 

Where a 'I'raverſe goes to the matter of a plea, &. 
all that went before is waved by the Traverſe; and if 
the Traverſe goes to the time only, it is not waved. 
2 Sali. 642. ln action of treſpaſs, a particular place and 
time were laid in che declaration, and in the plea there 
was a Traverſe as to the place, but not às to time: On 
averment that it was eadem tram greſto, the plea was held 
good. 3 Lew. 227: 2 Lutw. 1452. Where a plea in 
juttheation of a thing is not local, a Traverſe of the 
place is wrong. 2 Mad. 270. Where a juſtiſication in 
treſpaſs, relates to a particular place, different from the 
Fenue laid in the declaration, *tis proper to add a Tra- 
verſe at the end of the plea. 7. M. 

The ſubſtance and body of a plea muſt be traverſed. 
Heb. 242,—ÞBut a Traverſe that a perſon died ſeiſed of 
land in fee modo & forma as the defendant had declared, 
was edjudged good, Hag. i23.,A Lord and tenant 
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TRAVERSE. 


- 9iffer 1a the ſervices, there the tenure and not the ſeiſin 


thall be traverſed ; but it they agree in the ſervices, the 
ſeiſin and not the tenure is traverſable z and it is a ge- 
neral rule, that the tenant ſhall never traverſe the ſeiſin 
of the ſervices without admitting the tenure. March 


116 — hat which is not material nor traverſable, is not 


admitted when it is alledged, and not traverſed, 2 Salk, 
301.—But che omitting a Traverſe where it is neceſſary, 
is matter of ſubſtance. 2 Mod. 60. And a Traverſe of a 
debt is ill when a promiſe is the ground of the action; 
which ought to be traverſed, and not the debt. Leon. 252, 

A Traverie ſhould have an inducement to make 1t re- 
late to the foregoing matter. And 'tis no good plea for 
the plaintiff to reply, that a man is alive who is alledged 
to be dead, without traverſing that he 15 not dead, 
3 Salt. 357. It is ſaid that where a Traverſe ab/que hoc 
comprizes the whole matter generally, it may conclude 
DT ae hoc pon. ſe ſuper patriam; but when it traverſes a 
particular matter, the concluſion ought to be with an 
averment, Sc. 1 Salk, 4. That it ought not to conclude 
to the country, for it is in the negative. See 2 Mod. 203. 

Traverſe may be in an anſwer in Chancery, replica- 
tion, Sc. In an action upon a bail-bond the arreſt is not 
traverſable. 1 Strange 444. — Traverſe of a ſeiſin in fee 
15 ill, where a leſs eſtate would be ſufficient. 2 Strange 
818. Where the party confeſſes and avoids, he ought 
not to traverſe. But it may be paſſed over and iſſue 
taken upon the Traverſe, 2 Strange 837. 

Default of Traverſe where the plaintiff has not fully 
confeſſed and avoided, is only form, and aided on a ge- 
neral demurrer: And by fat. 4 & 5 Ann. c. 16, no ex- 


ception ſhall be for an immaterial Traverſe, unleſs ſhown 


tor cauſe of demurrer. But defect of a Traverſe where 
there are two affirmatives, 1s not aided on a general de- 
murrer ; for by default of an iſſue the right cannot ap- 
pear to the Court. So if a Traverſe be neceſſary to 
make a good bar, the omiſſion will be fatal on a general 
demurrer. And if the replication does not traverſe 
the matter of the bar, which is not fully confeſſed and 
avoided, the defendant ſhall not be aided on a general 
demurrer. Com. Dig. title Pleading (G. 22.) See titles 
Pleading ; Treſpaſs, And particularly Com. Dig. title 
Pleader (G). 

Travers of an Inditment or Preſentment. The tak- 


ing iflue upon, and contradicting or denying ſome chief 


point of it: as in a Preſentment againſt a perſon for a 


| — overflowed with water, for default of ſcouring 


a ditch, c. he may traverſe the matter, that there is 
no highway, or that the ditch is ſufficiently ſcoured ; or 
otherwiſe traverſe the cauſe, viz. That he hath not theland, 
or he and they whoſe eſtate, &c. have not uſed to ſcour 


. the ditch. Lamb. Eirenu. 521 : Book Eutr. See title Trial. 


TRAVERSE OF AN OFFICE, Is the proving that an 
inquiſition made of lands or goods by the eſcheator, is 
defective and untruly made, See title /zque/# of Office. 
No perſon ſhall traverſe an Office, unleſs he can make to 
himſelf a gocd right and title : and if one be admitted 


to traverſe an Office, this admiſſion of the party to the 


"Traverſe, doth ſuppoſe the title to be in him, or elſe he 


had no cauſe of Traverſe. Vaugb. 641: 2 Lill. Ahr. 


590, 591. The Traverſe of an inquiiition for the King 
is to be conſidered as a debt, and the proſecutor may 
carry down the record. 2. Strange 1208. 


TRAVER SUM, A ferry. Men, Angl. ii. 1002, 


TREASON. 
TRAWLERMEN, A kind of fiſhermen on the rirer 


Thames, who uſed unlawful arts and engines to deſtroy 
filh ; of theſe ſome were termed 7inchermen, others Het... 
bermen, and Trawlermen, &c. And hence comes to 
trow] or trawl for pikes. $/9ww's Surv lend. pag. ig, 

TRAYLBASTON ; See title TJuftices of Trailbaſſor. 
See copies of ſeveral commiſſions granted to them by 
Edward the Firſt, in Spelman's Glofſary, werbo Tray). 
baſlen. Edward the Firſt, in his thirty-ſecond yea, 
ſends out a new writ of inquiſition, called Trailbafe; 
againſt intruders on other men's lands, who, to oppreſs 
their right owner, would make over their lands to great 
men; againſt batterers hired to beat men, breakers of 
the peace, raviſhers, incendiaries, murderers, fighters, 
falie aſſiſors, and other ſuch malefators ; which ingul— 
ſition was ſo ſtrictly executed, and ſuch fines taken, that 
it brought in great treaſure to the King. Chron fel. 111, 
See Plac. Parliamentaria, fol. 211, & 280: 4 Ju. 186. 
In a Parliament, 1 Kic. II. the Commons of EA], pe- 
titioned the King, that no commiſſion of Eyre, or Trayl. 
baſton, might be iſſued during the war, or for twenty 
years to come. Rot. Parl. 1 R. 2. 


TRAYTOR, Traditor, Proditor.] A State offender, 


Betrayer, Sc. See Treaſon. 

TRAYTEROUS, Perfdieſus.] Treacheraus, or ſul! 
of diſloyalty. Lat, Law Di. : 

T&AYTEROUS POSIT1ON, Of taking arms by the 
Eing's authority againſt his perſon, and thoſe that are 
commiſſioned by him, is condemned by the Hat. 14 


Car. 2. c. 3. 


T. R. E. Tempore Regis Eaævardi. Theſe initial let. 
ters have this continual note of time in the Dome/day Re- 
giſter, where the valuation of manors is recounted, what 
it was in the time of Edward the Confeſſor; and what 
ſince the Conqueſt, Coxvell, 


TREASON, 


From Fr. Trahir, to betray ; Trahi/en, betraying, 
contracted into Treaſon, Lat. Proditio.] The crime of 
treachery and infidelity to our Lawful Sovereign, 

I. Of Treaſen generally ; and by the Common Lax, 
previous to Rat. 25 E. 3. ſt. 5. c. 2, 
II. Who may commit High Treaſon, 

III. Of High Treafor, under ſtat. 25 E. 3. ſt. 5. c. 2.; 
and ſtat. 36 Geo. 3. c. 7, as explanatory 
thereof. 

1. Of compa{ſing er imagining the Death of the 
King, Queen, or Heir Apparent. * 

2. Levying War againſt the King in his Realm. 

3. Albering to the King's Enemies, and giving 
them Aid, in ihe Realm or elſewhere, 

4, The tat. 36 Geo. 3. c. 7, as applying, dire? 
or indirectly, to the above Branches of Treaſon. 

5. Slaying the King's Chanceller or Judges in the 
Execution of their Offices. See aljs tit. Judges. 

6. Violating the Queen, the King's eldejt Daughter, 
er the Wiſe of the Heir Apparent or ela«/t Son, 

7. Counterfeiting the King's Great or Privy Seal. 

8. Counterfeiting the King's Money, or bringing 
falſe Money into the Kingdom, See aljs 


title Coin. 
IV, Of 


croa, 
unce 


Tre. 


TREASON I. II. 


IV. Of other Treaſons, by Statute: ſubſequent to ſtat. 
25 E. 3. 
v. Of the Proceedings and Judgment in Trials for High 
Treaſon. 
1. The Indictment, and Steps previcus. 
2. The Proceſs and Regulations previous to Trial, 
3+ The T rial, and Judgment. 


I. Treason, ia its very name, imports a betraying, 
treachery, or breach of faith. It therefore happens only 
between allies, ſaith the Mirror; for Treafon is indeed a 
general appellation, made uſe of by the Law, to d-note 
not only offences againſt the King and Government, bet 
alſo that accumulation of guilt which ariſes, whenever a 


Superior repoſes a conficence in a Subject or Inferior, | 


between whom and himſelf there ſubliiis a ratura), 
civil, or even a ſpiritual relation; and the Inferior fo 
abuſes that confidence, ſo forgets the obligations of 
duty, ſubjection, and allegiance, as to deſtroy the life 
of any ſuch Superior or Lord. This is looked upon 
as proceeding from the ſame principle of treachery in 
private life, as would have urged bim who harbours it 
to have conſpired in public again his liege Lord and 
Sovereign; and therefore for a wife to kill her lord or 
huſband, a ſervant his lord or maſter, and an ecclehaftic 
his lord or Ordinary; theſe, being breaches of the 
lower allegiance, of private and domeſtic faith, are de— 
nominated Petit Treaſons. See title Perry T reajon — 
But when diſloyalty ſo rears its creſt, as io attack even 
Majeſty itſelf, it is called by way of eminent diſtinction 
High Treaſon, Alta Proditio; being equivalent to the 
crimen lezje Majeftatis of the Romans, as Glanville deno- 
minates it alſo in our Eng/iþ Law. 4 Comm. c. 6. 

The greatneſs of this otfence of 'T'reaion and ſeverity 
of the puniſhment thereof, is upon two reaſons ; becauſe 
the ſafety, peace, and tranquillity of the kingdom, are 
highly concerned in the preſervation of the perſon and 
government of the King ;' and therefore the Laws have 
given all poſſible ſecurity thereto, under the ſevereſt pe- 
nalties: And as the Subjects bave protection from the 
King and his Laws; fo they are bound by their allegiance 
to be true and faithful to him. 1 Haſe's Hit. P. C. 59 

As this is the higheſt civil crime, which (con ſidered 
as a member of the Community) any man can poſſibly 
commit, it ought theretore to be the molt preciſely aſ- 
certained. For if the crime of High 'I'reafon be io- 
determinate, this alone (lays Bonte/quieu) is ſufficient to 
make any Government degenerate into arbitrary power. 
And yet, by the ancient Common Law, there was a 
great latitude left in the breaſt of the Judges, to deter- 
mine what was FTreaſon, or not ſo; whereby the crea- 
tures of tyrannical Princes had opportunity to create 
abundance of conſtructive Treaſons; that is, to raite, 
by forced and arbitrary conſtructions, offences into the 


crime and puniſhment of Treaſon, which never were | 


— 


! 


ſuſpeRed to be ſuch. "Thus, in the reign of EA 1., | 


appealing to the French Courts, in oppobtion to the 
King's, was in Parliament ſolemnly adjudged High 
Treaſon. 3 {»t. 7: 1 Hale 79 ; and this under the idea 
of Subwerting the realm. — Another charge; the ac- 
cron ching, or attempting to exerciſe, royal power, (a very 
uncertain charge, ) was, in the 21 Zdw. III, held to be 
Treaſon in a Knight of Her:forad/bire, who forcibly 


| 
| 
| 


aſſaulted and detained one of the King's Subjects, till he 
paid im 981.; a crime, it mult be owned, well d-lerv- 
ing of punithirent 3 but which ſeems to be of a com- 
plexion very different from that of Treaſon. 1 Hal. 
P. C80. Killing the King's Father, Or Brother, Or 
even his Meſſenger, has allo fallen under the ſame de- 
nomination. Britt. c. 22: 1 Hawk. P. C. c. 17. . 
But however, te prevent the inconventencies which began 
to ariſe in Eagland from this multitude of conſtrudtive 
Treatcns, the fat. 25 Eaav. 3. fl. 5. c. 2, was made; 
which cefines what otences only for the future ihould 
be held to be Treaſon. See pot, III. 

Nothing can be conſtrued to be Treaſon under tt 15 
ſtature whichis not literally ſpecified ther-13 ; nor may the 
ſtatute be conttrued by equity, becauſe it is a declarative 
Law, and one declaration ought not to be the declara- 
tion of another; betides, it was made to ſecure the Sub- 
jeet in his life, liberty, and eſtate, which, by admitting 
conftructions to de made of it, might deſtroy all. 1 /taws, 
P. C. 34: 3 Salk 358. 

This ſtatute, after reciting that divers opinions having 
been, what caſes ſhouid amount to High 'treeton, enacts 
and declares, That it a perſon doth compals or imagine the 
death of the King, Queen, or their eldeſt ion and heir; 
or it he do violate and deflower the King's wiſe or com- 
panion, or his eldeſt daughter unmarried, or the wife of 
the King's eldeſt ſon; or if he levy war againft the King 
in his realm, or adhere to his enemies, give them aid and 
comfort in the realm, or elſewhere, and thereof be pro- 
bably (or proveably) attainted of open creed; and it a 
man counterfeit the King's Great or Privy Scal, or his 
money, or bring falle money into the kingdom, like to 
the money of Erz/and, to make payment therewith in de- 
ceit of the King and his People; or if he kill the Chan- 
cellor, Treaſurer, or any of the King's Juſtices in either 
Bench, Juſtices of Aſliſe, Sc. being in their places, 
doing their offices; theſe caſes are to be acjudged 
Treaſon. 


II. Evtzxy SVUBI ECT of Great Britain, whether ec- 


cleſiaſtical or lay, man or woman, if of the age of dif. 


cretion, and of iane memory, may be guilty of High 
[reaſon. 1 Hawk. P. C. c. 17. $4 If a married 
Woman commit High Treaſon, in the company of her 
Huſband, or by his command, ſhe is puniihable as if 
unmarried ; for in a crime of ſuch magaitude, the pre- 
ſuription of coercion by the Huſband is no excuſe. 
1 Haul. P. C. c. 1. 11: 1 Hal, P. C. 47. 4 Sole 
dier cannot Jallify by the command of his tuperior Of- 
ficer, for, as the command is traiterous, ſo is the be- 
dience. Key. 13. Neither can a man joſtiſy, by acting 
as Counſel. Kelp. 23. Madmen were heretotere pu- 
n:thed as Traitors, particularly by fat. 373, H. 8. c. 20 


See title Idiots V.; but now they are not puniſnable, if 
the crime is committed during a total deprivation of re: 


fon. 1 Hal, P. C. 37. And this has been confirmed in 
modern caſes; though the frequency of attempts againſt 


the perſon and family of Ling George III., by perſous 
actually or pretendedly of that delcripiion, was ex- 
tremely remarkable. 


— 
* 
— — 


The Huſband of a Queen tegnant, as was Ning Philip, 
may commit High Trealon, So may a Queen conſort 

:inſt the King her huſband. Such wer: 
againit the King her huſband. Such were the caſes 
ot Queen Aue Bulexue and Catharine Howard ; For the 
| Qneen 
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TREASON I. 


Ogeen t» conſidered, in the eye of the Law, as a diſtinct 
perſon, for many purpoſes. 3 It. 8. 


Alieus may commit Treaſon; for as there is a local pro- 
teclion on the King's part, fo there is a local allegiance 
on theirs. 7 Rep, 6. There is no diſtinction whather the 
Alien's Sovereign is in amity or eomity with the Crown 
of Exzland, If during his reſidence here, under the pro- 


tection of the Crown, he does that which would conſti- 
tute Treaſon in a natural-born Subject, he may be dealt 


with as a traitor. 1 Hal. P. C. 60. So allo if he reſides 
nere, after a proclamation of war; unleſs he openly re- 
moves himſelf, by paſling to his own Prince, or publicly 
renounces the King of Ergland's protection, which is 
analogous to a difidatis, or defiance ; and then, under 
fuch circumſtances, he is confidered as an enemy. 
1 Hal. P. C. 92. Thus the Marquis De Gui/card, a 
French Papiſt, reſiding here, during a war, under the 
protection of Queen Aune, was charged with holding a 
traiterous correipondence with France. And two Por- 
tugueſe were indicted and attainted of High Treaſon, for 
joining in a conſpiracy with Dr. Lopez to poiſon Queen 


- Elizabeth. 7 Rep. 6: Dy. 144- | 


If an Alien, during a war with his native country, 
leaving his family and effects here, goes home, and ad- 
heres to the King's enemies, for the purpoſes of hoſti- 
lity, he is a Traitor; for he was ſettled here, and his 
family and effects are ſtill under the King's protection. 
1 Salk. 46: 1 Ld. Raym. 282: Fofi. 185, 186. In de- 
clarations of war, it has been frequently uſed to except, 
and take under the protection of the Crown, fuch reſident 
Aliens as demean themſelves dutifully, and neither aſſiſt 
or correſpond with the enemy. In that caſe, they are 
upon the footing of Aliens coming here by licence 
or ſafe conduct, and are conſidered as alien friends, 
oſt. 185. 

If an Alien is charged with a breach of his zatura/ 
allegiance, he may give alienage in evidence, for he is 
charged with a breach of that ſpecies of allegiance, 


which is not due from an Alien. 4 Sz. Tr. 699, 700. 


Alien merchants are protected by the Statute Staple, 
in caſe of a war, which provides, that they ſhall have 
convenient warning, by forty days proclamation, or 
eighty days in caſe of accident, to avoid the realm; dur- 
ing which time, they may be dealt with as traitors, for 
any treaſonable act; if aſter that time they reſide and 
trade here, as beſore, they may be either treated as 
alien Enemies, by the Law of Nations, or as Traitors 
by the law of the land. 1 Ha! P. C. 93, 94. See Mag, 
Cart. c. 30: Stat. 27 E. 3 fl. 2. cc. 2,13, 17, 19, 20. 

Subjects of the King in open war or rebellion, are not 
the King's Enemies, but Traitors; and if a Subject join 
with a foreign Enemy, and come into England with him, 
if he be taken priſoner, he ſhall not be ranſomed or 
proceeded againſt'as an Enemy, but as a Traitor to the 


King: on the other hand, an Enemy coming in open 


hoſtility into Frgland, and taken, ſhall be either exe- 
cuted by Martial Law, or ranſomed ; for he cannot be 
indicted of Treaſon, becauſe he never was within the li- 


geance of the King. 3 Juſt. 11: 7 Rep. G, 7: 1 Hal. 


P. C. ico. ; 
A Natural-born Subject cannot abjure his allegiance, 


and transſer it to a foreign Prince. Neither can any 


foreign Prince, by naturalizing, or employing a Subject 


of Great Britain, diſſolve the bond of allegiance be- 
tween that Subject and tae Crown, 1 Comm. 369. This 


—_—_— 


E 


was determined, in the caſe of Auca, Macdonald, whe 
was born in Great Britain, but educated from his carly 
infancy in France; and being appointed commiſſary of 
the French troops intended for Scotland, was taken pri. 
ſoner, tried, and found guilty of High Treaſon, %. 
60: 9 Sta. Tri. 585. | 

It is a queſtion, whether the general exemption of 
Ambaſſadors from the cognizance of the Municipal Tui. 
bunal, extends to Treaſou? On the one hand, there i; 
a poſitive breach of local allegiance; on the other, a+ 
infringement of the privilege of perſonal inviolability, 


j univerſally allowed by the Law of Nations. Coe main. 


tains, that if an Ambaſſador commits Treaſon, he loſes 
the privilege and dignity of an Ambaſſador, as unworthy 
of ſo high a place, and may be puniſhed here, as any 
other private Alien, and not remanded to his Sovereign, 


but of courteſy. 4 Int. 153. Moſt writers agree that an 


Ambaſlador, conſpiring the death of the King, or rai{- 
ing a Rebellion, may be puniſhed with death. But it is 
doubted, whether he is obnoxious to puniſhment for 


bare conſpiracies of this nature. 1 Roll, Rep, 185 


1 Hale 96, 97, 99. . 

The Biſhop of RS, Ambaſſador from Mary Queen of 
Scots, to Elizabeth, was committed to the 7eoxwer, as 2 
confederate with the Duke of Norfolk, for correſponding 


with the Spar; Miniſtry, to invade the kingdom; he 


pleaded his privilege, and afterwards, having made a 
full confeſſion, no criminal proceſs was commenced. 
1 Hal. P. C. 97: 1 St. Tri. 105. But he was after- 
wards baniſhed the country. The Sparih Ambaſſador 
for encouraging Treaſon, and the French Ambaſſador 
for conſpiring the ſame Queen's death, were only repri- 
manded, Doctor Story was condemned and executed, 
but he was an Fngliſoman by birth, and therefore could 
never ſhake off his natural allegiance. Dyer 298, 300: 
3 St. Tri. 775. 

From this view we may collect, that the right of pro- 
ceeding r Ambaſſadors for Treaſon, in the ordi- 
nary courſe of juſtice, has been waved, from motives of 
policy and prudence : and that they have ſeldom been 
procceded againſt further than by impriſonment, ſeizing 
their papers, and ſending them home in cuſtody, As 
was done in the caſe of Count Gyllenberg the Swwea:/+ 
Miniſter in George the Second's time. Fg. 187. Sec 
1 Comm. 254 : Ward's Law of Nations, | 

But, according to the Law of Nations, it ſeems that 
the Univer/al Inviolalility of Ambaſſadors, is of moe 
conſequence than the puniſhment of any crime that may 
be committed by them; and the belt profeſſors of this 
law have held, that whatever crime Ambaſſadors may 
commit, whether againſt the politive Municipal Law of 
the land where they refide, or againſt the general Law 
of nature, though it may be right to treat them as Ene- 
mies, that is, if they were in open hoſtility, yet neither 
ought more violence to be ſhown than the neceſſity of 
ſelf-defence exactly requires, nor can they ever be made 
ſubject to any ſort of judicial proceſs. In caſes of de- 
linquency an Ambaſſador is to be ſtripped of his func- 
tions, and ſent back to his Matter, with a requeſt for his 
puniſhment ; and if his Maſter refuſe, he makes the 
act his own; and the Nations are then in a ſtate of 


hoſtility, See Ward on the Law of Nations, where this 


ſubject is ably and fully treated. It mult be under ſtood, 

that the above applies only to Ambaſſadors received and 

acknowledged as ſuch. See this Dic. title Anbaſſador. 
III. 1. Tus 


TREASON III. 1. 


III. 1. Tus firſt Treaſon deſcribed by the Hat. 25 
Z. z. fl. 5. c. 2, is,“ When a man doth compaſs or imagine 
the death of our Lord the King, of our Lady his Queen, 
or of their eldeſt Son and Heir.” — Under this deſcrip- 
tion it is held that a Queen Regnant (ſuch as Queen Eli- 
-abeth or Queen Anne) is within the words of the act, being 
iaveſted with royal power, and entitled to the allegiance 
ot her Subjects. 1 Hal. P. C. 101: But the Huſband of 
ſuch a Queen is not compriſed within theſe words, and 
therefore no "Treaſon can be committed againſt him. 
3 Iiſt. 7: 1 Hal. P. C. 106. 

Tnough the compaſſing the death of the Queen Con- 
ſort be 'I'reaſon, this mult be intended during the mar- 
riage; for it doth not extend to a Queen Dowager. 
And the eldeſt Son and Heir of the King, that is living, is 
intended by the ſaid act, though he was not the firſt Son; 
but it the Heir Apparent to the Crown be a collateral 
Heir, he is not within the ſtatute; nor is a conſpiracy 
aozinft ſuch collateral Heir, Treaſon by this act. 3 Jy. 8. 

At Common Law, compaſiing the death of any of the 
King's children, and declaring it by overt act, was taken 
to be Treaſon ; though by this ſtatute it is reſtrained to 
the eldeſt Son and Heir. 1 Hal. P. C. 125. 

The King, intended by the act, is the King in poſſeſ- 
ſon, without any reſpect to his title; for it is held, that 


— 


a King de fatto and not de fare, or in other words an 


Ulurper that hath got poſſeſſion of the Throne, is a King 
within the meaning of the ſtatute ; as there is a tempo— 
rary allegiance due to him for his adminiſtration of the 
Government, and temporary protection of the Public; 
and therefore Treaſons committed againſt Hexry VI. 
were punithed under £dward , though all the Line 
of Lancaſter had been previoully declared Uſurpers by 
Act of Parliament. But the molt rizhtful Heir of the 
Crown, or King de jure and not de Facts, who hath never 
had plepaty potletiion of the Throne, as was the cafe of 
the Houſe of 2% during the three retgns of the Line of 
Lanca/ter, is not a King within this ſtatute, againſt whom 


Treaſons may be committed. 3 /zf. 7: 1 Hal. P. C. 104. 


And a very ſenſible writer on the Crown- Law carries tie 
point of poſſeſſion ſo far, that he holds, that a King out of 
poſſeſſion is ſo far from having any right to our allegi- 
ance, by any other title which he may ſet up againſt the 


* 


Ving in being, that we are bound by the duty of our 


alle g iince to refit him. A doctrine which he grounds 
upon the fat. 11 Hen. 7. c. 1, which is declaratory of the 
Common Law, and pronounces all SubjeQs excuſed from 
any penalty, or forfeiture, who do affiſt and obey a King 
de fadto. Ii Hawk, P. C. c. 17.5 1418. But bis 
ſeems, ſays Blackſtone, to be con founding ail notions of 
right and wrong; and the coniequence would be, that 
when Cromell had murdered the elder Charles, ard 
viurped the Power (though not the Name) of King, the 
People were bound in du'y to hinder the Son's reitora- 
tion: And were a foreign king to mvade this kingdom, 
and by any means 10 get policiton of the Crown, (a term, 
by the way, of very looſe and indiſtiact ügnification,) 
the Subject would be bound by his allep1ance to fight for 
his natural Prince to-day, ard by the fame duty of alle- 
viance to figat againſt him to-morrow. The true dif. 
tinckion ſeems to be; that the ſtatute of Ferry VII. does 
by no means command any oppoſition ta a King cee; 
but excuſes the obedience paid to a King des. When, 


Vor. II. 


therefore, an Uſurper is in poſſeſſion, the Subject is ex- 
cuſed and juſtified in obeying and giving him alliflance : 
Others iſe, under an Uſurpation, no man could be ſafe, 
if the lawful Prince had a right to hang him for obedi- 
ence to the Powers in being, as the Uſarper would cer- 
tainly do for diſobedience. Nay, farther, as the maſs of 
People are imperfect judges of title, of which in all caſes 
poſſoſſion is prima facie evidence, the Law compels no 
man to yield obedience to that Prince, whoſe right 1s by 
want of poſſeſſion rendered uncertain and diſputable, till 
Providence ſhall think fit to interpoſe in his favour, and 
decide the ambiguous claim: And therefore, till he is 
entitled to ſuch allegiance by poſſeſſion, no Treaſon can 
be committed againſt him. Laſtly, a King who has re- 
ſigned his Crown, ſuch reſignation being admitted and 
ratified in Parliament, is, agcofding to Hale, no longer 
the object of Freaſon. 1 Hal. P. C. 104. And the fame 
reaſon holds, in caſe a King abdicates the Government; 
or, by actions ſubve: ive of the Conſtitution, virtually 
renounces the authority which he claims by that very 
Conllitution: Since, when the fact of abdication is once 
eſtabliſhed, and determined by the proper Judges, the 
conſ-quence neceſfarily follows, that the Throne is there- 
by vacant, and he is no longer King. 4 Comm. c. 6. 

Let us next fee, what is compaſſing or imagining the 
death of the King, Sc. Theſe are ſynonymous terms; 
the word compa/s fignifying the purpoſe or deſign of 
the mind or will, and not, as in common ſpeech, the 
carrying ſuch delign into effect. 1 Hal. P. C. 107. And 
therefore, it has been held, that an accidental ſtroke, 
wh.ch may mortally wound the Sovereign, per infortu- 
iu, without any traiterous intent, is no "treaſon; as 
was the cale of Sir Walter Yrrel, who, by the command 
of King Hlliam Rufus, Thooung at a hart, the arrow 
glanced againſt a tree, and killed the King upon the ſpot, 
3 Ii. 6. But, as this compaſſiag or imagination is an 
act of the mind, it cannot poſubly tall under any judicial 


cognizance, unleſs it be demooſtrated by ſome over? (i. e. 


open) act; and therefore it is neceſſary that there ap- 
pear an open or overt act of a more full and explicit na- 
ture, to convict the Traitor upon. The ſtatute expreſcly 
requires, that the accuſed ““ Be thereof, upon ſufficient 


proof, attzinted, of ſome open act, by men of his own con- 
| dition,” Thus, to provide weapons or ammunition for 
the purpoſe of killing the King, is held to be a palpable 
_ oveit act of Freaſon in imagining his death. 3 np. 12. 


bo — - - — 


To conſpire to impriſon the King by force, and move 
tos ards it dy aſſembling company, is an overt act of 
compaſſing the King's death; for all force, uſed to the 
{on of the King, in its conſeguence may tend to his 
ath, and is a ſtrong preſumption of ſomething worſe 
intended than the preient force by ſuch as have fo far 
thrown of their bounden duty to their Sovereign; 
being an oid obſervation, that there is generally but a 
rval between the prifons ani the graves of 
Princes. 1 Hat: P.C. 109. 'Ihere is no queſtion, alſo, 
but that taking any meaſures to render ſuch treaſonable 
purpoſes effectual, as aſt-mbling and confulting on the 
mears to kill the Eng, is a futicient overt act of High 
Treaſon. 1 Haut. P. C. c. 17 HERR FC 
119. 
Mr. Tufttce Fyer lays down generally, that the care 
the Lay huth takea for tue perional ſafety of the King, 


1 1 


TREASON III. 1, 2. 


is not confined to actions or attempts of the more flagi- 
tious kind, to aſſaſſination or poilon, or other attempts 
immediately and directly aimed at his life: It is extended 
to every thing wilfully and deliberately done or attempt- 


ed, whereby his life may be endangered. Fo. 195. 


It hath been adjudged, that he who intended by force 
to preſcribe laws to the King, and to reſtrain him of his 
po+er, doth intend to deprive him of his Crowa and 
life; that if a man be ignorant of the intention of thoſe 


Who take up arms againſt the King, if he join in any 


action with them, he is guilty of Ireaſon; and that the 
Law con{trueth every rebellion to be a plot againſt the 


King's life, and a depoſing him, becauſe a rebel would 


not ſuffer that King to reign and live, who will puniſh 
him for rebellion. Moor 620: 2 Salk. 63. 

How far mere words, ſpoken by an individual, and 
not relative to any treaſonable act or deſign then in agi- 
tation, ſhall amount to Treaſon, has been formerly mat- 
ter of doubt. 'Two inſtances occurred in the reign of 
Edavard IV. of perſons executed for treaſonable words: 
The one a citizen of London, who faid he would make his 
Son Heir of the Crown, being the ſign of the houſe in 
which he lived; the other a gentleman, whoſe favourite 


Buck the King killed in hunting, whereupon he wiſhed 


it, horns and all, in the King's belly, Theſe were 
eſteemed hard caſes; and the Chief Juſtice Hure 
rather choſe to leave his place than aſſent to the latter 
judgment. 1 Hal. P.C. 115. 

It was reſolved in the trial of the Regicid?s, that 


though a man cannot be indicted of High 'I'reaſon for 


words only, yet if he be indicted for compalling the 


King's death, theſe words may be laid as an overt act, to 


prove that he compaſſed the death of the King; and to 
ſupport this opinion, the caſe of a perſon was cited who 
was indifted of Treaſon, anno 9 Car. I., for that he, 
being the King's Subject at Liſbon, uſed theſe words: 
* will kill the King, (ianuendo King Charles,) if I may 
come to him; and afterwards he came into England for 
that purpoſe ; and two merchants proving that he ſpoke 
the words, for that his traiterous intent, and the wicked 
imagination of his heart was declared by theſe words, it 
was held to be High Treaſon by the Common Law, and 
within the ſtatute of the 25 Ed. 3. c. 2: Cro. Car. 242: 
1 Lev. 57. 


But now it ſeems clearly to be agreed, that, by the 
Common Law, and the ſtatute of £award III., words 


ſpoken amount only to a High Miſdemeſnor, and no 
Treaſon : For they may be ſpoken in heat, without any 
intention; or be miſtaken, perverted, or miſremembered 
by the hearers, their meaning depends always on their 
connexion with other words, and things; they may fig- 
nity differently even accordirg to the tone of voice with 
which they are delivered; and ſometimes ſilence itſelf is 


more expre ſſive than any diſcourſe. As therefore there 


can be nothing mere equivocal and ambiguous than 
words, it would indeed be unreaſonable to make them 
amount to High Treaſon. And accordingly, in 4Car.l. on 
a reference to all the Judges, concerning ſome very atro- 
cious words ſpoken by one Pyne, they certified to the 
King, That though the words were as wicked as 
might be, yet they were no ! reaſon ; for, unleſs it be 


by ſome particular ſtatute, no words will be Treaſon.” 


Cro, Car. 125. bee 1 Hal. P. C. 111-1203 312—322: 


Foft, 196—207. From which authorities it may be con. 


cluded, that bare words are not overt acts of Treaſon 
unleſs uttered in contemplation of ſome traiterous pur. 
poſe actually on foot or intended; and in proſecution of it: 
As if they are attended or followed by a coaſultation. 
meeting, or any act, then they will be evidence, 5 
1 of the intent of ſuch meeting, conſultation, 
or act. 

Ever ſince the Revolution, it has been the conſtant 
practice, where a perſon, by treaſonable diſcourles, ha: 
manifeſted a deſign to murder or depole the King, to 
convict him ugon ſuch evidence. And Chiet Juſtice 
Holt was of opinion, that expreſs words were not necel. 
ſary to convict a man of High Treaſon ; but if, from the 
tenor of his diſcourſe, the Jury were ſatisfied he was 
engaged in a deſign againſt the King's life, this was 
ſuflicient to convict the priſoner. 4 Stare Trials 172. 

If the words be ſet down in writing, it argues more 
deliberate intention; and it has been held that writing is 
an overt act of Treaſon ; for /cribere et agere. But even 
in this caſe the bare words are not the I'reaſon, but the 
deliberate act of writing them. And ſuch writing, 
though unpubliſhed, has in ſome arbitrary reigns con- 
victed its author of Treaſon ; particularly in the eaſes of 
one Peacham, a Clergyman, for treaſonable paſſages in a 
ſer mon never preached ; and of A/gernon Sydney, for ſome 
papers found in bis cloſet ; which, had they been plainly 
relative to any previous formed deſign of dethroning or 
murdering the King, might doubtleſs have been pro. 
perly read in evidence as overt acts of that Treaſon, 
which was ſpecially laid in the indictment. Fe/er 198, 
But being merely ſpeculative, without any intention (ſo 
far as appeared) of making any public ule of them, the 
convicting the auchors of Treaſon upon ſuch an inſuf- 
ficient foundation has been univerſally diſapproved, 
Peacham was therefore pardoned ; and though Sydrey in- 
deed was executed, yet it was to the general diſcontent 
of the Nation ; and his attainder was afterwards reverſed 
by Parliament. 1 here was then no manner of doubt. 
but that the publication of ſuch a treaſonable writing was 
a ſufficient overt act of 1 reaſon at the Common Law; 
though, of late, even that has been queſtioned. 1 Hal. 
FP. C. 118: 1 Hawk. P.C c.17.4 32, 45. | 


2. The next ſpecics of Treaſon to be conſidered is, 


c 


* If a man do levy war againſt our Lord the King in 
his realm.” And this may be done by taking arms, 
not only to dethrone the King, but under pretence to 
reform Religion or the Laws, or to remove evil Coun— 
ſellors, or other grievauces, whether real or pretended, 
i Hawk. P C. c 17. Q 25. So it was held, in the 
caie of Lord Goran, that an attempt, by intimidation 
and violence, to torce the repeal of a Law, is a levying 
war againſt tne King, and High Treaſon. Dougl. 570. 
For the Law does not, neither can it, permit any private 
man, or ſet of men, to interfere forcibly in matters of 
ſuch high importance; eſpecially as it has eſtabliſhed a 
ſufticient power, for theſe purpoſes, in the High Court 
of Parliament. Neither does the Conſtitution jultiſy 
any private or particular reſiſtance, for private or par- 
ticular grievances; though, in caſes of national oppreſ- 
ſion, the Nation has very juſtifiably riſen as one man, 
to vindicate the original contract ſubſiſting between the 
King and his People, To refit the King's forces, by 


detending 


TREASON III. 2, z. 


defending a Caſtle againſt them, is a levying of war; 
and fo is an inſurrection, with an avowed deſign to pull 
down all incloſures, all brothels, and the like; the uni- 
verſality of the deſign making it a revellion againſt the 
State, and uſurpation of the powers of Government, and 
an inſolent invaſion of the King's authority. 1 Hal. 
P. C. 132. But a tumult, with a view to pull down a 

articular houſe, or lay open a particular incloſure, 
amounts at moſt to a Riot; this being no general defiance 
of public Government. So, if two Subjects quarrel and 
levy war againſt each other, it is only a great Riot and 
Contempt, and no Treaſon. Thus it happened between 
the Earls of Hereford and Gloucefter, in 20 Edward I., 
who raiſed each a little army, and committed outrages 
upon each other's lands, burning houſes, attended with 
the loſs of many lives; yet this was held to be no High 
Treaſon, but only a great miſdemeſnor. 1 Hal. P. C. 136. 

But in the caſe of a great riot in London by the Ap- 
prentices there, ſome whereof being impriſoned, the reſt 
conſpired to kill the Lord Mayor, and releaſe their 
comrades; and, in order to it, to provide themſelves 
with. armour, by breaking open two houſes near the 
Tower : They marched with a cloak on a pole, inſtead 
of an enſign, towards the Lord Mayor's houſe ; and 
in the way, meeting with oppoſition from the Sherifts, 
reſiſted them: This was held levying of war, and 
Treaſon. Szd. 358. 

Thoſe who make an inſurrection in order to redreſs a 
public grievance, whether it be a real or pretended one, 
are ſaid to levy war againſt the King, although they 
have no direct deſign againit his perſon; as they are 
for doing that by private authority, which he by public 
juſtice ought to do, which manifeſtly tends to a rebellion, 


For example; where great numbers by force endeavour 


to remove certain perſons from the King, or to lay 
violent hands on a Privy Counſellor, or revenge them- 
ſelves againſt a Magiſtrate for executing his oſtice, or to 
deliver men out of priſon, expel foreigners, or to reform 
the Law of Religion, to pull down all bawdy-houſes, to 
throw down all incloſures in general, Sc. But where a 
number of men riſe to remove a grievance to their pri- 
vate intereſt, as to-pull down a particular incloſure, they 
are only Rioters ; for there is a difference between a 


pretence that is public and general, and one that is pri- 


vate and particular. 3 /. 9: H. P. C. 14: Kel.7s5: 
1 Hawk. P. C. c. 17. F 25. 

It was reſolved by all the Judges of England, in the 
reign of King Henry VIII., that an inſurrection againſt 
ihe ſtatute of Labourers, for raiſing their wages, was a 
levying of war againſt the King; becauſe it was gene- 
rally againſt the King's Law, and the offenders took 
upon them the reformation thereof. Read, Statutes, 
vil, 5. 5. 150. Not only ſuch as directly rebel and 
take up arms againſt the Ring, but allo thoſe who in a 
violent manner vithitand his lawful authority, or at- 
tempt to reform his Government, do levy war againſt 
him; and therefore, to hold a Fort or Caſtle againſt 
the King's forces, or keep together armed men in great 
numbers againk the King's expreſs command, have 
been adiudged a levying of war, and Treaſon. But thoſe 


who join themſelves to rebels, Oc. for fear of death, 


and return the firſt opportunity, are not guilty of this 
offence. 3 //#.10: Ke, 76. ; 


| A perſon in arms was ſent for by ſome of the Council 

from the King, and to give in the names of thoſe that 
were armed with him ; but he refuſed, and continued 
in arms in his houſe ; and it was held Treaſon, Alfo, 
where one went with a troop of Captains and others into 
London, to pray help of the City to ſave his life, and 
bring him to Court to the Queen, though there was no 
intent of hurt to her, was adjudged Treaſon; and in 
them who joined with him, though they knew nothing 


if any man ſhall attempt to ſtrengthen himſelf ſo far, that 
the Prince cannot reſiſt him. E. Efex's Caſe, Moor 620, 

A bare conſpiracy to levy war does not amount to this 
ſpecies of "Treaſon ; but, if particularly pointed at the 
perion of the King or his Government, it falls within 
the firſt, of compaſſing or imagining the King's death. 


3 Int. : Fofter 211, 213. 


By the Common Law, levying war againſt the King 
was Treaſon : But as, in caſes of High Treaſon, there 
muſt be an overt ac, therefore it is that a conſpiracy, or 
compaſſing to levy war, is no overt act, unleſs a war is 
actually levied ; though if a war is actually levied, then 
the conſpirators are all Traitors, although they are not in 
arms. And a conſpiracy to levy war will be evidence of an 
overt act to maintain an indictment for compaſſing the 
King's death; but if the indictment be for levying war 
on!y, proof muſt be made that a war was levied, to bring 
the offender under this clauſe of the ſtatute. 3 Inf. 8, 9: 
H. P. C. 14. If two or more conſpire to levy war, and 
one of them alone raiſes forces, this ſhall be adjudged 
Treaſon in all. Dyer 98. | 

3. © If a man be adherent to the King's enemies in 
his realm, giving to them aid and comfort in the realm, 
or elſewhere,” he is alſo declared guilty of High Trea- 
ſon. This muſt likewiſe be proved by ſome overt act, 
as by giving them intelligence, by ſending them pro- 
viſions, by ſelling them arms, by treacherouſly ſurren- 
dering a fortreſs, or the like. 3 It. 10. Sending in- 
telligence to the enemy of the deſtinations and deſigns 
of this Kingdom, in order to aflift them in their opera- 
tions againit us, or in defence of themſelves, is High 
Treaſon, although ſuch correſpondence ſhould be inter- 
cepted. 1 Burr. 650. So ſending any intelligence to 
the enemy, in order to ſerve them in ſhaping their attack 
or defence, though its object be to difiuade them from 
an invaſion, is High Treaſon. 6 Term Pep. 529, 

Officers or Soldiers of this realm, holding correſpond- 
ence with any rebel, or enemy to the King, or giving 
them any advice, information by letter, meſſage, Sc. 
are declared guijty of Treafon by „at. 2 & 3 n. c. 20. 

By Enemies are here vnderitood the Subjects of foreign 
Powers with whom we are at open war. As to foreign 
Pirates or Robbers v/ho may nappen to invade our coats, 
without any open hoſtilities berween their nation and our 
own, and without any commiſiion from any Prince or 
State at enmity with the Crown of Great Briiain, the 
giving them any aflitance 1: alſo clearly Treaſon ; either 
in the light of adhering to the public enemies of the 
King and kingdom, or clfe in that of levying war againſt 
his Majeſty. Fofter 219. And, molt indiſputably, the 
ſame as of adherence or aid which, when applied to 
foreign enemies, will conſtitute Treafon under this branch 
of the ſtatute, will, when afforded to our own Fellow. 
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TREASON UI. 3, 4. 


ſubjects in actual rebellion at home, amount to High 


Treaſon, under the deicription of levy ing war againſt 
the King. Fe. 216. But to relieve a rebel, fled out of 
the kingdom, is no Treaſon ; for the fatute is taken 
ſtrictly, and a rebel is not an enemy; an enemy being 
always the Subject ot ſume foreign Prince, and one who 
owes no allegiance to the Crown of England. 1 Haw, 
P. C. c. 17. $28. And if a perſon be under circum- 
ſtances of actual force and conſtraint, through a well- 
grounded apprehenſion of injury to his life or perſon, 
this fear or compulſion will excuie his even joining with 
either rebels or enemies in the kingdom, provided he 
leaves them whenever he hath a ſafe opportunity, Fo- 
ter 216. See ante J. 

The delivery or ſurrender of the King's Caſtles or 
Forts, by the Captains thereof, to the King's enemy, 
within the realm or without, for reward, &c. is an ad- 
hering to the King's enemies. A Lieutenant of /re/and 
let ſeveral rebels out of Dabliu Cx tle, and diſcharged 


ſome 1-1/5 hoſtages which had been given for ſecuring 


the peace; and for this he was attainted of High Trea- 
ſon in adbering to the King's enemies. 33 IJ. 8. Ad- 
hering to the King's enemies out of the realm is Treaſon; 
but ſuch adherence out of the realm mult be alleged 
in ſome place in England. 3 Inſt. 10: H. P. C. 14: 

Dyer 298, 310. If there be war between the King of 


England and France, thoſe Engliſhmen that live in France 
before the war, and continue there after, are not merely 


upon that account adherents to the King's enemies, 
to be guilty of Treaſon, unleſs they actually affiſt in 
ſuch war; or at leaſt refuſe to return into £2g/and upon 
a Privy Scal, or on Proclamation and notice thereof; 


and this refuſal is but evidence of an adherence, and not 


ſo in itſelf, 1 Halè Het P. C. 165. Adhering to the 


King's enemies is an adhering againſt him; and EAglisg 


Subjects ) joining with rebel Subjects of the King's A! hes, 
and fighting with om under the command of an alien 
enemy ' Prince, are guilty of Treaſon in adhering to the 

King's enemies: So cruifing 1 in a ſhip with intent to de- 


ſtroy the King's ſhips, without doing any act of hoſtility, 


is an overt act of adhering, comforting, and aiding ; for 
where an £ngiiſhman lifts himſelf and marches, this is 
Treaſon, without coming to battle or actual fighting. 


2 Salt. 634. 
By fas. 33 Geo. 3. c. 27, called the e Corręe- 


Spondencs Het, it was eracted, that if any perſon reſiding 


in Great Britain ſhovid, during the war with dagen 
either on his own account or on account of any other 
perſon whatſoever, buy, ſell, procure, or fend, or afliſt in 
ſo doing, for the uſe of the French armies, or of any 
perſons reſident within the dominions of France, any ord- 
nance, ſtores, iron, lead, or copper, except cutlery ware, 
not being arms, and except buttons, buckles, japanned 
wares, toys, and trinxets; or any bank notes, gold, 
or filver; or any proviſions whatever, or any clothing 
for the armies or fleets; or any leather wrought or 
onwrouvg ht, without ticence from the King or Privy 
Council, he {hall be guilty of Hizh Treaſon. And that 
every Bri:i/5 Subject, who ſhould purchaſe, or enter into 
any agreement for any land or real property in Frauce, 
ſhould alſo be guilty of High Treaf. 8 

4. "The Legiilature, in tne reign of Edward III., was 
not only careful to ſpecily and reduce to a ceitainy the 


* 


vague notions of T 1 that had formerly preva; led; 
but the ſtatute goes on to tate, that, © Becauſe other 
like caſes of 't reaſon may happen in time to come, 
wiich cannot be thought of nor declared at preſent, it i, 
accorded, that if avy other cale ſuppoſed to be Irc, 
which is not above ſpecified, doth happen before an, 
Judge the Judge ſhall tarry, without going to gmt 
of the Treaſon, till the cauſe be ſhewed and declared b. 
fore the King and his Parliament, whether it ought to te 
Judged Treaſon, or other felony.” Sir Mazhexy Hal, 
is very high in his encomiums on the great wiſdom ang 
care of the Parliament, in thus keeping Judges within 
tae proper bounds and limits of this act; by not ſuffering 
them to run out (upon their own opinions) into conſtruc 
tive Treafons, though in caſes that ſeem to them to have 
a like parity of reaſon ; but reſerving them to the dec;. 
ſion of Parliament. This is a great ſecurity to the Pub. 
lic, the Judges, and even this ſacred act itſelf; and 
leaves a weighty memento to Judges to be carcful and 
not overhaſty in letting in Treaſons by con ſtruction cr in. 
ter pretation, eſpecially in new caſes that have not becy 
reſolved and ſettled. 2. He obſerves, that as the antho. 
ritative deciſion of theſe caſus mi is reſerved to the 
King and Parliament, the moſt regular way to do it i; 
by a new declarative act; and therefore the opinion of 
any one or of both Houſes, though of very reſpettable 
weight, is not that ſolemn declaration referred to by 
this act, as the only criterion for judging of future Iren 
ſons. 1 Hal. P. C. 259: 4 Comm. c. 6. 

Many ſubtleties having been made uſe of, i in the e de. 
fence of ſeveral perſons diced for High Treaſon in 
1794, (ſee title Jury IV. 1;) to evade the e rect 
or conſtructive, of the above ſtatute, 25 E. 3; and doubts 
being entertained, in conſequence, how far the words of 


that att were applicable, with ſufficient explicitnels, to 


the modern trealonable attempts to overturn the Conti. 
tution, by means of tumultuous atlemblies of the People; 

See title Riot II:) The publication and difperfion of in- 
flammatory works and fpeeches, againſt all the branches 
of the Legiſlature having increaſed to an enormous au. 
very alarming degree, „with ugremitted induttry, ant 
with a tranicendent boldneſs:“ Tae project of overay- 
ing Parliament, by means of Mobs and their leaders, 
having been repeatedly avowed : And, finally, his Ma- 
jeſty King George Li, having been violently attacked, 
the windows of his coach broken, and his perion put in 
immigent danger, as he was proceeding to open the Par- 
liament on the 29th of Oer 1795; the! Legillature 
thought the foliowing act ablolucely neceſfatry to explain 
and enlarge the clautes of the ſtatute 25 E 3,*relatin 
to the 'Ireaſcas eaumeratcd in the three N 
divißons. 

It is therefor? enacted, by the fat. 36 Geo 3. c. 7. 
(the recital of which alludes to the tranſactions juſt men- 
tioned,) “ That if any perſon, during the lite of his pre- 
ſent Majeſty, and until the end of he next Seſſion of 
Pariiamerit, after a demiſe of the Crown, ſhall, within 


the realm or without, compaſs, imagine, invent, deviſe, 
or intend death or de ſtruction, or azy bedily harm tend 


to death or deſtruction, maim or wounding, impriſenment ur 
ee of the perſon of the King, his Heirs and Suc- 

eilors: Or to deprive or depole him or them from the 
le „ honor, or kingly name of the Imperial Crown of 


this 
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TREASON III. 4—7. 


d; this Realm, or of any other of his dominions : Or to /zvy | As a Queen Dowager after the death of her huſband, 
er «var againſt his Majeſty, his Heirs, and Succeſſors with- | 1s not a Queen within the ſtatute 3 for though the bears 
ne, in this Realm, in order, by force or conſtraint, to com- the title, and hath many prerogatives anſwering the dig - 
SH pel him or them to change his or their meaſures or nity of her perſon, yet the 15 not the King's Wife or 
on, Councils, or in order 7 put any force or conſtraint upen, or Companion: So a Queen divorced from the King 4 
ny 70 intimidate or overawe, BOTH HousEes, OR EITHER | vinculo matrimonii, is no Queen within this act, although 
eut Hovsk or PAkLIaMENT:; Or to move or ſtir any th+ King be living ; which was the cate of Queen Ka- 
de. foreizner with force to invade this realm, or any other | 7harine, who, after twenty years' marriage with King 
be of his Majeſty's dominions; and ſuch compaſſings, & | Henry VIII., was divorced ca affinitatis. 1 Halt”s 
ale {hall expreſs, utter, or declare, by publi/hing any printing | Hijt. P. C. 124. : ; 
und vr oriting, or by any overt act or deed,” the offender 7. © If a man counterfeit the King's Great or Privy 
bin {ha} be deemed a Traitor, and puniſhed accordingly. | Seal,” this is alſo High Treaſon. But if a man takes 
ng Tae benefits of fats. 7 W. z. c. 3: 7 Ann. c. 11, (fee | wax bearing the impreſſion of the Great Seal off from 
UC- pojt. V. 2, are reſerved to the offenders; and the act one patent, and fixes n to another, this is held to be 
Ave doe; not extend to prevent any proſecutions at Com- | only an abuſe of the Seal, and not a counterfeiting of it : 
ci mon Law. | as was the caſe of a certain Chaplain, who in ſach man- 
ab- 5, The killing of the King's Chancellor, Tre: ſurer, ner framed a diſpentation for non-reſidence. Bat tho 
ind Juices of either Bench, Sc. declared to be Treaſon, | Eaaviſh artifice of a Lawyer muck eee the 
ind relates to no other officers of State beſides thoſe expreſsly | Divine. One of the Clerks in Chancery glewed together 
in named; and to them only when they are in actual exe- | two pieces of parchment ; on the uppermoſt of which 
Fu cation of their offices, repreſenting the perſon of the be wrote a patent, to which he regularly obtained the 
va King, ard it doth not extend to any attempt to kill, or Great Seal, the label going tarough both Tae [eins. N He 
tlie wounding them, Sc. 3 Ii. 18, 38: H. P. C. 17. The then diſſolved the cemeit; and taking off the Written 
1 places for the Juſtices to do their offices, are the Courts | Patent, on the blank ſkin wrote a freſt patent, of a dif- 
of themſelves, where they uſually, or by adjournment, fit | ferent import from the former, and publiſhed evi; at 
ble for diſpatch ot the buſineſs of their Courts. 1 Hale's H. This was held no counterfeiting of the Great Seal, but 
vy P. C. 232. See titles Judges; Privy Council. only a great miſpriſion; and Cote „„ with ne 
ga- 3 Ie ; _ | indignation, that the party was living at that day. 3 /zf, 
bat. 7 Ann. c. 21, it is made High Treaſon to ſlay 16 6 
- 10: 4 Term. Cc. 0. 
"of any of the Lords of Seſſion in Scotland, or Lords of Juſ- Counterfeiting the King's Seal was Treaſon by the 
5 ticiary, fitting in judgment; or to counterfeit the King's Common Las; and the fac. 25 Ed. 3. fl. 8 c 2, men- 
6 Seals appointed by the Act of Union. See 2%. 7. fone ants. che Sos Send Privy Seal ; for the coun- 
ots 6. [t is alſo a ſpecies of Treaſon, under this ſtatute terfeiting of the Sign Manual, or Privy Signet, is net 
of 25 Ed. 3, if a man do violate the King's Companion. | Treaſon within that a, but by gat. 1 Mary, f. 2. c. 6, 
to or the King's eldeſt Daughter unmarried, or the Wife of | thoſe sho aid and conſent to the counteriening of the + 
rs tie King's eldeit Son and Heir.” By the King's Com- King's Seal are equally guilty with the actors: But an 
* panion is meant his Wife ; and by violation is under- intent or compaſing ta ch witerfeit the Great Seal, if it 
in- tuod carnal knowledge, as well without force as with it ; be not actually done, is not [reaion ; there mult be an 
les and this is High 'Treaion in both parties, if both be con- agua counterfeiting, and it is to be generally like the 
ind ſenting, as lome of the Wives of Henry VIII. by | King's Great Seal. 3 1%. ic: K h en. 
nd fatal experience evinced. The plain intention of this | This branch of the tatuce does not extend to the aftixing 
We Law 15 to guard the Blood Royal from any ſuſpicion of | the Great Seal to a patent, without a warrent for fo do- 
rs, baitirdy, whereby the fucceſſion to the Crown might be ing; nor to the raſiang any thing out of a palent, and 
la- tendered dubious; and therefore, when this reaſon adding new matter therein: vet this, like the taking 
ed, craſes, the Law (generally ſpeaking) ceafes with it; for | of the wax imprefied by the Great Seal, from one pa- 
in to violate a Ween or Princeſs Dowager is heid to be tent, and fixing it to another, though it be not a coun- 
ar- no Treaſon. 3 1% 9. But it has been remarked, that the t. rteitipp, has been adjudged a mitpritz zn of the higheſt 
p< inſtances ſpeciſied in the ſtatute do not prove much con- degree Aa perF.n 90 ty of ns eee. | 
141  bitencynn the application of this Treaton; for there is | with relation to a commition for levyins money, Sc. 1 
ve n protection given to the Wives of the younger Sons | had judgment to be drawn and hanged. 2 H. 4: If 
ng of tie King, though ther tae muſt inherit the Crown z If. 16: Kd 80. Till a new Great Seal is made, 4 
b-/ore the iflue of the King's eldeſt Daughter; and her | the old one of a late King, being uſed and employed as 5! 

7. | chuftity is only inviclable before marriage, whilſt her fach, is the King's Seal within the ſtatute; notwith- y 
te enidten would be clearly illegitimate. 4 Comm. c. 6, un. | ſtanding its variance in the infcription, portraiture, and 4 
re. . The eldeſt Daughter of the King is ſuch a Daughter other ſubltantials : When an old Great Seal is broken, | 
of as is eldeſt not married at the time of the violation, | the counterſeitiag of that Seal, and applying it to an 
nin which wil be Treaſon, althoogh there was an elder | inſtrument of tat date waerein it flood, or to any pa- 

ſe, Daughter thay her, who died without iſſue; for row tent, Sc. without date, is Treaſon. 1 Hal, Hit. 
ng the elder alive has a. right to the inheritance of the P. C. 177. The adding a Crown in a counterfeit 

97 Crow", upon failure of iſſue male. Violating the Queen's | Privy Signet, which was not in the true 3 and omitting 
c- perſon, Cc. was High Treaſon at Common Lan, by | ſome words of the in{cription, and inferting others, done | 
he reaſon it deſtroyed the certainty of the King's iſſue, and | purpo'ely to make a little difference, alters not the Wy 
of conſequently raiſed contentien about the ſucceſſion. | cafe, but it is High Treaſon; being pubiitacd on & U 
his H. . . 16. ſerpned patent to be true, Zo. 1 Hal. Þ C. 184, 
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TREASON III. 8—IV. 


8. The laſt ſpecies of Treaſon under this ſtatute, ac- 
cording to our preſent diviſion, is, “ If a man counter- 
feit the King's money; and if a man bring falſe money 
into the realm counterfeit to the money of England, 
knowing the money to be falſe, to merchandize and 
make payment withal,” As to the firſt branch, coun- 
terleiting the King's money; this is Treaſon, whether 
the falſe money be uttered in payment or not. Alſo, if 
the King's own minters alter the ſtandard or alloy eſta- 
bliſhed by Law, it is Treaſon, But gold and filver 
money only are held to be within the ſtatute, With re- 
gard likewiſe to the ſecond branch, importing foreign 
counterfeit money, in order to utter it here; it is held 
that uttering it, without importing it, is not within the 
ſtatute. 1 Hawk. P. C. c. 17. § 55. See this Dictionary, 


title Coin. 


If A. counterfeit money, and another vent the ſame 
for his own benefit, he is not guilty of Treaſon; for it 
is only a cheat and miſdemeſnor in him, puniſhable by 
fine and impriſonment : But if one counterfeits the King's 
money, though he never vents it, this is a counterfeiting, 


and Treaſon within the ſtatute. And if any man doth 


counterfeit the lawful coin of this kingdom in a great 
meaſure, but with ſome variation in the impreſſion, &c. 
yet it is counterfeiting of the King's money ; and ſhall 
not evade the ſtatute. 1 Hale's Hift. P. C. 214, 215, 

Falſe money brought into this kingdom, counterfeited 
like the money of England, muſt be knowingly brought 
over from ſome foreign nation, not from any place ſub- 
je& to the Crown of England; and mult be uttered in 
payment. 3 I,. 18, See tile Coin. 


IV. In coxns:QuENCE of the power, not indeed 
originally granted by the ſtatute of Edævard III., but 
conſtitutionally inherent in every ſubſequent Parliament, 
(which cannot be abridged of any rights by the act of a 
precedent one,) the Legiſlature was extremely liberal in 
declaring new Treaſons in the unfortunate reign of King 
Richard II.; as, particularly, the killing of an Ambaſ- 


ſador was made fo; which ſeems to be founded upon 


better reaſon than the multitude of other points, that were 
then trained up to this high offence : The moſt arbitrary 
and abſurd of all which was by the Hat. 21 Ric. 2. c. 3, 
which made the bare purpoſe and intent of killing or de- 
poſing the King, without any overt act to demonſtrate it, 
High Treaſon. And yet ſo little effect have over. violent 
laws to prevent any crime, that within two years after- 
wards this very Prince was both depoſed and murdered, 
And in the firſt year of his ſucceſſor's reign, an act was 


paſſed, recitirg, © That no man knew how he ought to 


behave himſelt, to do, ſpeak, or ſay, for doubt of ſuch 
pains of Treaſon : And therefore it was accorded, that 
in no time to come any Treaſon be judged, otherwiſe 
than was ordained by the ſtatute of King £4zvard the 


Third.“ This at once ſwept away the whole load of 


extravagant Treaſons introduced in the time of Richard 
the Second. Stat. 1 Hen. 4. c. 10. 

But afterwards, between the reign of Henry IV. and 
Queen Mary, and particularly in the bloody reign of 
Henry VIII., the ſpirit of inventing new and ſtrange 


" 'Treaſons was revived; among which we may reckon 
| the offences of clipping money; breaking priſon or reſ- 


cue, when the priſoner is committed for Treaſon ; burn- 


ing houſes to extort money, ſtealing cattle by WYeich- | 


4 


men; counterfeiting forcign coin; wilful poiſoning ; 


execrations againſt the King: calling him opprobrious 
names by public writing; counterfeiting the Sign Manual 
or Signet; refuſing to abjure the Pope; deflowering, or 
marrying without the Royal Licence, any of the King's 
Children, Siſters, Aunts, Nephews, or Nieces; bare fo. 
licitation of the chaſlity of the Queen or Princeſs, or ad- 
vances made by themſelves; macrying with the King, 
by a Woman not a Virgin, without previouſly diſcover. 
ing to him fuch her unchaſte life; judging or believing 
ee by any overt act) the King to have been law. 


fully married to Anne of Cleve; derogating from the 


King's Royal Style and Title; impugning bis Supre. 
macy ; and aſſembling riotouſly to the number of twelve, 
and not diſperſing upon Proclamation ; All which new. 
fangled Treafons were totally abrogated by the Jax, 
1 Mar. ft. I. c. 1, which once more reduced all Treaſons 
to the ſtandard of the ſtatute 25 Z4w. III. Since which 
time, though the Legiſlature has heen more cautious in 
creating new offences of this kind, yet the number has 
been very conſiderably increaſed ; theſe new Treaſon 
may be compriſed under three heads. 1. Such as re- 


late to Papifts. See that title.—2. Such as relate to fal- 


fifying the Coin or other Royal Signatures. See title Coin, 
and ante, Div. 7, 8.—3. Such as are created for the 
ſecurity of the Proteſtant ſucceſſion to the Throne in the 
Houſe of Hanover, — With roſhect to this latter, it may 
be neceſſary to ſtate ſomething in this place, in addition 
to what is ſaid under title K g I. 

Aſter the Act of Settlement (Hat. 12 C13 V. z. c. 2,) 
was made, for transferring the Crown to the illuſtrious 
Houſe of Hanover, it was enacted Ly fat, 13 & 14 N. z. 


c. 3, that the pretended Prince of Wales, who was then 


thirteen years of age, and had aſſumed the title of King 
James III., ſhould be attainted of High Treaſon ; and 
it was made High Treaſon for any of the King's Sub- 
jects, by letters, meſſages, or otherwiſe, to hold corre- 
ſpondence with him, or any perſon employed by him, or 
to remit any money for his uſe, knowing the ſame to be 


for his ſervice. —And by fat. 17 Geo. 2. c. 39, it was 


enacted, that if any of the Sons of the Pretender ſhould 
land or attempt to land in this kingdom, or be found in 
Great Britain, or Ireland, or any of the dominions be- 
longing to the ſame, he ſhould be judged attainted of 
High Treaſon, and ſuffer the pains thereof. And to 
correſpond with them, or to remit money for their uſe, 
was made High Treaſon in the ſame manner as it was 
to correſpond with the father. By fat. 1 Ann. fl. 2. 
c. 17, if any perſon ſhall endeavour to deprive or hinder 
any perſon, being the next in ſucceſſion to the Crown, 
according to the limitations of the Act of Settlement, 
from ſucceeding to the Crown, and ſhall maliciouſly and 
directly attempt the ſame by any overt ad, ſuch offence 
ſhall be High Treaſon. — And by Hat. 6 An. c. 3, if any 
perſon ſhall maliciouſly, advitedly, and directly, by writ. 
ing or printing, maintain and affirm, that any other. per- 
ſon hath any right or title to the Crown of this realm, 
otherwiſe than according to the Act of Settlement; or 
that the Kings of this realm, with the authority of Par- 
liament, are not able to make Laws and Statutes, to bind 
the Crown, and the Deſcent thereof; ſuch perſon ſhall be 
guilty of High Treaſon. This offence (or indeed main- 
taining this doctrine in any wiſe, that the King and Par- 
liament cannot limit the Crown) was cnce before made 

High 


TREASON IV-V. r. 


High Treaſon, by fat. 13 Eliz. c 1. during the life of 
that Princeſs. And after her deceaſe it continued a high 
miſdemeſnor, puniſhable with forfeiture of goods and 
chattels, even in the moſt fouriſhing æra of indefeaſible 
hereditary right and jure divino ſuzceflion, But it was 
again raiſed into High Treaſon, by the ſtatute of Anne 
before-mentioned, at the time of a projected invaſion in 
favour of the then Pretender; and upon this ſtatute one 
Matthews, a printer, was convicted and executed in 
1719. for printing a treaſonable pamphlet intitled Y 
fopuli vox Det. 4 Comm c. 6. 


V. 1. Tyoucn the offence of Treaſon is not within 
the letter of the commiſſion of Juſtices of the Peace, yet 
becauſe it is againſt the peace of the King and of the 
Realm, any Juſtice may upon his own knowledge, or 
the complaint of others, cauſe any perſon to be appre- 
hended, and commit him to priſon. And the Juſtice 
may take the examination of the perſon apprehended, 
and the information of thoſe who can give material evi- 
dence againſt him, and put the ſame in writing, and alſo 
bind over thoſe, who can give any material evidence, to 
the Juſtices of Oyer and Terminer, or Gaol-delivery; and 
certify the proceedings to that Court where he binds over 
the informers, 2 Haw, P. C. c. 8. See title Tuſtices of 
the Peace. 

A Juſtice having no power to bail the offender, mult 
commit him: and it may be adviſable to ſend an account 
immediately to one of the Secretaries of State. The Court 
of King's Bench, having power to bail in all caſes what. 
ſoever, may admit a perion to bail for Treaſon done 
upon the High Seas: or a perſon committed for High 
Treaſon generally, if four terms have elapſed, and no 
proſecution commenced, Holt 83: 1 Stra. 2. The commit- 
ment may be for High Treaſon generally; and it is not 
neceſſary to expreſs the overt act in the warrant. 

The regular and legal way of proceeding in caſes of 
Treaſon, and miſpriſion of Treafon, is by indictment. 
An Information cannot be brought in capital caſes, nor 
for miſpriſion of Treaſon, Anciently an appeal of High 
Treaſon, by one Subject againſt another, was permitted 
in the Courts of Common Law, and in Par iament; and 
if committed beyond the Seas, in the Court of the High 
Conſtable and Marſhal. See title Appeal. — And as to 
proceedings by lmpeachment, fee that title. 

By the Common Law, no Grand Jurors can indic any 
offence whatſoever, which does not ariſe within the limits 
of the precincts for which they are returned; therefore 
they are enabled, by ſeveral ſtatutes, to inquire of 'I rea. 
ſons committed out of the county. See title /zdi&ment II. 

Offenders guilty of High Treaſon by being concerned 
in the rebellion in the firſt year of King Geo J. were to 
be tried before ſuch Commiſſioners of Oycr and Termi- 
ner and Gaol-delivery, and in ſuch county as his Majeity 
by any Commiſſion under the Great Seal ſhould appoint, 
by lawful men of the ſame county, as it the fact had been 
there committed : This extended only to perſons actually 
in arms. Stat 1 Geo. 1. c. 33+ 

The Venue, or place laid in the indictment where the 
offence was committed, muſt generally be laid in that 
county where the offence was actually committed, unieſs 
a ſtatute gives a power to the contrary, It "Treaſon is 
committed in ſeveral counties, the Venue may be laid in 
any one of them. 4 Sta. Tri. 640, If Treaſon is com- 


| 


mitted out of the realm, the Venue may be laid in any 
county within the realm, where the Treaſon is appointed 
to be inquired into. See title /ndidment. 

Wales is within the kingd:'m of England But if any 
Treaſon reſpecting the Coin is committed in Hales, the 
Venue may be changed to the next adjoining county in 
England, where the King's Writs run. 2 Hawk. P. C. 
c. 25. . 41. See ſtat. 26 H. 8. c 6. In Chedley's cafe, 
who was indicted for Petit Freaſon, it was doubted whe- 
ther a certiorari lay to remove the indictment from the 
Grand Seſſions at Angleſea into an adjoining county. 
Cro. Car. 331. But it ſeems a certiorari may iſſue for a 
ſpecial purpole, as to quath the indictment for infufficien- 


cy; or to plead a pardon ; but not as to trial of the fact, 


but it mult be ſent down by mttimus. 1 Hale P C. 158, 

By flat. 7 Ann. c. 21, it Treaſon is committed by any 
native of Scotland, upon the High Seas, or in any place 
out of the realm of Great Britain, it may be inquired of 
in any ſhire or county, that is aſſigned by the commiſ- 
ſion, Therefore the Venue may be laid in ſuch county, 
as if the Treaſon was actually committed there. 

This fat. 7 Ann. c. 21, alſo enacted, that the crimes 
of High Treaſon, and Miſpriſion of Treaſon, ſhall be ex- 
acily the ſame in Englaud and Scotland: and that no acts 
in Scotland (except {laying the Lords of Seſſion, &c. ſee 
ante, Div. 5,) ſhall be conſtrued High Treaſon in Scotland, 
which are not High Treaſon in Eagland. — And all per- 
{ons proſecuted in Scotland for High Treafon, or Miſpri- 
ſion of Treaſon, ſhail be tried by a Jury, and in the ſame 
manner as if they had been proſecuted for the ſame crime 
in England. 

It has beer, reſolved, that if Treaſon is committed in 
Ireland, it may be laid and tried in England, in purſu- 
ance of fat. 35 Hen. 8. c. 2: 1 Sta. Tri. 189. In the 
caſe of Lord Macguire, the Venue was laid in Middisſeæ, 
though the war was levied againſt the King in Ireland. 
1 S:. Tr. 950. But fee title Ireland. 

The Indictment mult be drawn with great form and 
accuracy: For there can be no conviction of Treaſon, 
where the crime is not formally laid, even though the 
fats charged amount to "Treaſon. 2 Sta. Tri. $08, 80g. 
The day laid in the indiQtment is circumſtance and form 
only, and not material in point of proof. Therefore the 
Jury are not bound to find the defendant guilty on that 
particular day; but may find the Treaſon to be committed 
either before or after the time laid. 3 1. 230: Kelty, 16. 

There muſt be a ſpecific charge of Treaſon. And 
fince the traitercus intent is the Giſt of the inditment, 
the Freaſon muit be laid to have been committed trai- 
terouſly ;- this word being indiipenfably requiſite. If the 


„charge is for compaſling the King's death, the words of 


the Hat. 25 Id. 3. (or „at. 36 Geo. 3. as the cate may be) 

mutt be ſtrictly purſced. The indictment mult charge, 

that the defendant did traiterouſly compaſs and imagine, 

Sc. And then proceed to lay the ſeveral overt acts, as 

the mcans employed for executing his traiterous pur- 

poles. Levying war may be charged as a diſtinct ſpe- 

cies of Treaſor, according to the ſtatute ; or it may be 
laid as an overt act of compaſſing. 

There muſt be an overt act laid. Tt is not neceſſary 
that the overt act be laid to have been committed trai- 
terou!ly, becaule that is not the offence; Hut if the 
Tresſon confiits not in the intention, but in the act, as 
levying war, then it muſt be laid to have been done 

traiterouſly, 
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traiterouſly. Cranburn's Caſe, 2 Salk, 633. It has been 
doubted, whether an overt act is required for any other 
ſpecies, except that of compaſſing or imagining the 
King's death; but ſince the words of fat. 25 Edw. 3. 
© and thereof be provably attainted by overt act,“ 
relate to all the Trealons, an overt act is required for 
each. 5 Sa. Tri, 21: 2 Salk, 634. 

Though a ſpecific overt act muſt be alleged, yet it is 


not neceſſary that the whole detail of evidence intended 


to be given ſhould be ſet forth ; it is ſufficient that the 
charge be reduced to a reaſonable certainty, ſo that the 
defendant be appriſed of its nature. Neither is it ne- 
ceſſary to prove the overt act committed on the parti- 
_ cular day laid. Fofter 194: 9 Sta. Tri. 607. 

As there maſt be an overt act laid, fo that which is 
laid muſt be proved; for if another act than what was 
laid was ſufficient, the priſoner would never be provided 
to make his defence. But if more than one are laid, 
the proof of any one will maintain the indictment. Alſo 
if one overt act is proved, others may be given in evi- 
dence to aggravate the crime, and render it more pro- 
bable. 1 Hale P. C. 121, 122, | 

It has been ſaid that fince every overt act of com- 
paſſing is tranſitory, it may be proved in a different 
county from where the Treaſon is laid. Kel. 15. But in 
Layer's caſe, Chief Juſtice Pratt laid it down as clear 
Law, that there muſt be an overt act proved in the 
county where the indictment is laid; and that then the 


defendant may be charged with any overt act of the fame 


ſpecies of Treaſon, in any county whatſoever. 6 Stare 
Trials 319. | ; 

The compaſſing is conſidered as the "Treaſon, and the 
overt act as the method of effecting it. As to what ſhall 
be conſidered as an overt act, (ee generally ante III. 1. 
In Indictments upon the clauſe of the ſtatute for levy- 
ing war, which Sir Mathew Hale calls an obſcure clauſe, 
it is not neceſſary to lay the day with precition. 9 67a. 
Tri. 550. But there muſt be an overt act ſhewn in the 
indictment, upon which the Court may judge upon the 
queſtion of fact, whether war is levied or conlpired. 
And this is uſually done by ſetting forth, that the 1n- 
ſurgents were arrayed in a warlize manner, were armed, 
cr were conſpiring to procure arms for the purpoſe of 
arming themſelves. 2 Vent. 316, Harding's Ceje. 

2. If the Defendant is in coſtody before the finding 
of the Indictment, the next ſtep is the arraignment. 
But if he abſconds or ſecretes himſelf, (till an indiét went 


may he preferred againit him in his abſence; and if It is | 


found, procels iſſues to bring him into Court. 

The firſt proceſs is a Capias, At Common Law, in 
caſes of Preaſon, there was but one capras; ard as this 
has not been altered by ſtatute, upon a % off inventus 
returned, an exigent is awarded, 1a order to proceed to 
outlawry. 2 Hale P. C. 194. 

But if the indictment is originally taken in the King's 
Bench, the /at. 6 Hen. 6 c. 1, ſpecially provides, that 
before any exigent awarded, the Court ſhall iſſue a capias 
to the Sheriff of the county where the indictment is 
taken, and another to the Sheriff of that county where 
the defendant is named in the indictment, having fix 
vecks? time or more before the return; and after theſe 


writs returned, the ex:pert to iſſue as before. 2 Hale 


P, C. 195. 
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A capias and exigent may iſſue againſt a Lord of Par- 
liament ; although, in civil cafes, they cannot. 2 Hale 
P.C. 199. 

If the offender is out of the realm, the proceſs is of 
the ſame effect as if he was refident in the realm, Con. 
Dig. tit. Indidtment, p. 5 13. 

The puniſhment for Outlawries, upon indictments for 
miſdemeſnors, is the ſame as for Outlawries in civil ac. 
tions. But an Outlawry in Treaſon amounts to a con- 
viction and attainder of the offence charged ia the in. 
dictment, as much as if the offender was found guilty 
by his country. See title Ou!/azvry, 

By fat.g 6 E. G. c. 11, a party within one-year aſter 
the outlawry for Treaſon, may ſurrender timlelf to the 
Chief Juſtice of England, and traverſe the indiament, 
and being found thereon not guilty, ſhall be acquitted, 

By the word frowead!y (or probably) attainted, in the 
Hat. 25 E. 3. a perion ought to be convicted of the 
Treaſon on direct and manitelt proofs, and nut upon pre- 
ſumptions or inferences ; and the word attainted neceſ. 
ſarily implies, that the priſoner be proceeded againſt and 
attainted according to due courſe of Law ; wherefore, if 
a man be killed in open war again{ the King, or be put 
to death arbitrarily, or by Martial Law, and be not at- 
tainted of Treaton, according to the Common Law, he 
forfeits nothing; for which cauſe ſome p-rſons, killed in 
open rebellion againſt the King, have been attaintcd by 
AQ of Parliament. 3 1. 12. ; 

'The next proceeding 15 the arraignment, but previous 
to this, and the trial, the priſoner 1s entitled to many 
important privileges, conferred upon him by the Hals. 
7 Will. z. c. 3: 7 Annu. c. 21; which are the ſtandard 


By the fat. 7 W. z. c. 3, which extends to all caſes 
of High Treaſon, whereby corruption of blood may 
enſue, (except Treaſon iu counterfeiting the King's 
Coin or Seals,) or Miſpriſion of ſuch Treafor, it ts 
enacted, F, That no perſon ſhall be tried for any 
ſuch Treaſon, except an attempt to aſſaſſinate the King. 


the offence committed: Next, That the priſoner ſhall 
have a copy of the indictment, (which includes the cap- 
tion,) but not the names of the witneſſes, five days at 
leaſt before the trial; that is, upon the true conliructicn 
of the act, before his arraignment; for then is his time 
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to take any exceptions thereto, by way of plea or de- 
murrer. See Feft. 229, 230: Deng. 590. Thirdly, That 
he ſha!l alſo have a copy of the panel or jurors two days 
before his trial: And, 4% l, that he ſhall have the ſame 
compulſive proceſs to biing in his witneſſes for him, 25 
was uſual to compel their appearance againlt him. And, 
by flat. 7 Ann. c. 21, (which did not take place till after 
the deceaſe of the late Pretender,) all perſons, indicted 
for High Treaſon or Miiprifion thereof, fall have, no: 
only a copy of the indiAment, but a liſt of all the Hue, 
to be produced, zl of the Frys impanelied, with their 
profeſſions aud places of abode, deliverei to him ten days 
; before the trial, aud in-the preſence of two witnelſes; the 
better to prepare him to make his challenges and de- 
fence. But this laſt act, fo far as it alreted indictments for 
the inferior ſpecies of High Treaſon, reſpecting the Coin 
and the Royal Scals, is repealed by far 6 Geog. c 53; 
elſe it had been impoſſible to have tri-d thoſe offences 
| in the ſame circuit in which they are indifted ; Fr ten 
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for regulating trials, in caſes of Treaſon and Mitprition, 


unleſs the indictment be found within three years after 
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clear days, between the finding and the trial of the in- 
dictment, will exceed the time uſually allo:ted for any 
Seſſion of Oyer and 'Terminer. Fe. 250. 

it is the practice to deliver the copy of the indictment, 
and the liſt of witneſſes and jurors, ten clear days, exclu- 
five of the day of delivery and the day of trial: and of 
intervening Sundays previous to the trial. Fo. 2; 230. 

We cannot help inſerting in this place the opinion of 
the juft and venerable Judge Fe/er, on the ſubject of 
the indulgence given to priſoners accuſed of High Trea- 
ſon, by the above ſtatutes. No one will dare to ſuggeſt 
that that eminent writer on Crown Law, was, in the leaſt 
degree, an advocate for oppreſſion or arbitrary power, 

ne furniſhing the pritoner with the names, profeſ- 
fons, and places of abode of the witneſſes and Jury, io 


long before the trial, may ſerve many bad purprſes, 


which are too obvious to be mentioned; one good pur- 
. poſe, and but one, it may ſerve. It giveth the priſener 
an opportunity of informing himſelt of the character of 
the witneiles and Jury. But this ſingle advantage will 
weigh very little in the ſcale of juſtice or found policy, 
againſt the many bad ends that may be anſwered by it. 
However, if it weigheth any thing in the ſcale of jul. 
tice, the Crown is entitled to the ſame opportunity 
of ſifting the charaQer of the priſoner's witneſſes, 
Foft. 250. 

Equal juſtice is certainly due to the Crown and the 
Public. Fer, let it be remembered, that the Public 1s 
deeply intereited in every proſecution of this kind, that 
is well founded. Or ſhall we preſume that all the manage. 
ment, all the practiſing upon the hopes or fears of wit- 
neſſes, lieth on one /ide ? It is true, poxver is on the ſide of 
the Crown : May it, for the ſake of the conſtitutional 
rights of the Subject, always remain where the wiſdom 


of the Law bath placed it! But in a Government like | 


ours, and in a molt changeable climate, Power, if, in 
criminal proſecutions it is but ite to aim at oppreſ- 
ſion, generally diſarmeth itſelf. It raiſeth and giveth 
countenance to a ſpirit of oppoſition, which falling in 
with the pride or weakneſs of ſome, the fal/e patrioti/m 
of others, and the ſympathy of all, not to mention pri- 
vate attachments and party connections, generally turns 
the ſcale to the favourable ſide; and frequently againſt 
the juſtice of the caſe. Foſt. 251. 

It there is any objeCtion to the copy, as if it does not 


appear before whom the indictment was taken, or that 


it was taken at all, or in what place, this muſt be ob- 
jeded to before the plea. For the copy 1s given the 
priſoner to enable him to plead; therefore, by pleading, 
he admits that he has had a copy, ſufncient for the pur- 
pole intended by the act. 4 Sa. 7 ri. 608. 
Ihe reaſon of giving the priſoner a copy of the pa- 
nel is, that he may inquire into the characters and qua- 
lifications of the Jury, and make what chailenges he 
thinks fit, But the copy may be delivered antecedent 
to the panel returned by the Sheriff, For it he has a 
copy of the panel arrayed by the Snerift, which is 
afterwards returned into Court, and there is no varia- 
tion from it, the end and intent of the act is entirely 
purſued. 4 Sia. Tri. 649, 663, 664: 2 Doug. 590. 

By the ſame „at. 7 . 3. c. 3, the priſoner is allowed 
to make his defence by Counſel. And the Court is au- 
thoriſed to aſſign him Counſel, not more than two in 


number, who ſhall have free acceſs to him at all ſeaſon- | 
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able hours. The Counſel are to aſſiſt him throughout 
che trial, to examine his witneſſes, and to conduct bis 
whole defence, as well in points of fact, as upon que ſ- 
tions of law. And this indulgence is extended to caſes 
of Impeachment in Parliament, by far. 20 Geo. 2. c. 39. 

3. The Arraigument is the calling the priſoner to the 
bar of the Court, to anſwer to the matter charged in the 
indictment. Upon this, the indictment being read, it is 
demanded of the priſoner what he faith to the indictent; 
who either confeſſes, ſtands mute, pleads, or demurs. 

A plea to the ;ary/aifion is where the indictment 1s 
taken before a Court, that has no cognizance of the of- 
tence. Fitzhorris, in the Court of King's Bench, 
pleaded to the juriſdition of the Ccurt, that he was im- 


peached of High Treafon, by the Commons of Z£r2/and 


in Parliament, before the Lords, and that tue impeach- 
ment was full in force. But the Court, after taking 
time to conſider, held that tne plea was inſufficient, to 
bar the Court of its juriſdiction. 3 Sa. Tri. 259, 250: 
4 Sta. Tri. 167. 

Lord Macguire, an Triſh Peer, pleaded his privilege of 
Peerage, but the Court reſolved he might be tried here. 
1 Sta. Tri. 950: 4 Sta. Tri. 414. 

Lord Preſton pleaded his Peerage, at the Old Bailey, 
as a bar to the juriſdiction ; the Court told him he mutt 
produce his patent of Peerage. The plca Mas over- 
ruled, for Lord Preſton had diiclaimed his right of Peer- 
age in the Houfe of Lords. 

Lord Delamere was indicted for High Treaſon, be- 
fore the Lord High Steward, during a prorog ation of 
Parliament, and pleaded to the juriſdiction of the Court, 
that, as the Parliament was not difiol+cd, he ought to be 
tried by the whole body of the Peers; the plea was over- 
ruled. 4 Sta. Tri. 212, 215. 

The Hat. 7 W. z. c. 3. 99, provides, that the indict- 
ment ſhall not be quathed for miſ- writing, mil. ſpelling, 
or falſe or improper Latin, unleſs the exceptioa is taken 
before any evidence is given. 

Pleas in Bar are general or ſpecial. The General 
Iſſue is Not Guiliy. Upon which the defendant is not 
merely confined to evidence in negation of the charge, 
but may offer any matter in juſlification or excuſe. ln 
ſhort, the general iſſue goes to ſay, that the priſoner, un- 
der the circumſtances, has not been guilty of the crime 
imputed to him. 

Special Pleas in Bar are ſuch as preclude the Court 
from diſcuſiing the merits of the indictment; either on 
account of a former acquittal, or of ſome {ſubſequent 
matter, operating in diſtharge of the defendant. 

A Pardon may be pleaded in bar, either on the ar- 
raignment, or in arreſt of judgment, or in bar of exe- 
cution. By Ant. 13 R. 2. fl. 2. c. i, no pardon of 
High Treaſon is good, unieis the crime is expreſsly ſpe- 
cifſied. See title Paraden. 

Sir M. Vane juſtiſied that what he did was by autho- 
rity of Parliament; that the King was out of poſſeſſion 


of the kingdom; and that the Parliament was the only 


governing power. But this was over-zuled by the 


Court. Ke/yng. 14. Neither can a man plead, by way of 


juſtification, that what he did was /e defendendo, 2 Hale 

P, C. 258. 
A man may plead ſpecially the limitation of the fat. 
I. z. c. 3.4 5, that no man ſhall be indicted, tried, 
5 G or 
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or proſecuted for certain Treaſons, unleſs within three 
years after it is committed. See ante V. 2. 

A Demurrer admits the facts ſtated in the indictment, 
but refers the law ariſing upon them to the determi- 
nation of the Court. As if the priſoner inſiſts that the 
fact as ſtated is no Treaſon. 

Aſter plea, the Jurors are ſworn, unleſs challenged by 
the party. 

A peremptory challenge of thirty five Jurors, is at 
this day allowable in caſes of High Treaſon. For 
though the far. 33 Hen. 8. c. 23, enacted, that in caſes 
of High 'I'reaſon or Miſpriſion of Treaſon, a peremp- 
tory challenge ſhould not be allowed: Yet the Far. 
1&2 P. & M. c. 10, enaQts, that all trials for any 
Treaſon ſhall be according to the order and courſe of 
the Common Law, which allowed this privilege. 3 I,.. 
37: 2 Hale P. C. 269: and ſee flat, 7& 8 V. 3. c. 3.52. 

But by Fat. 33 H. 8. c. 12, which ſeems to be till in 
force, for Treaſons committed in the King's houſehold, 
and tried before the Lord Steward, all challenge, except 
for malice, is taken away, See 2 Hal. P. C. 272.; and 
further this Dictionary, title Jury. 

After the Jury are ſworn, and the indictment opened, 
the next ſtep is proceeding to evidence of the charge. 

The flat. 7 W. 3. c. 3. 4 2, enacts, that no perſon ſhall 
be indicted, tried, or attainted for High Treaſon or Miſpri- 
fion, except upon the oaths of zwo lawful witneſſes ; either 
both of them to the ſame overt act, or one of them to 
one, and the other to another overt act of the ſame 
Treaſon: unleſs the priſoner willingly, without violence, 
in open Court, confeſſes the ſame: or ſtands mute; or 
refuſes to plead ; or, in caſes of High Treaſon, peremp- 
torily challenges more than thirty-five of the Fury. 

At Common Law, one poſitive witneſs was ſufficient. 
But ſeveral ſtatutes previous to the act of William re- 
quired two; but a collateral fact, not tending to the proof 
of the overt acts, may be proved by one, 5 Se. Tr. 29, 


If two diſtin& heads of Treaſon are alleged in one 


bill of inditment, one witneſs produced to prove one of 
the Treaſons, and another witneſs to prove another of 
the Treaſons, are not two witneſſes to the ſame Treaſon, 
according to the intent of the act. 

As to the confeſſion, there have been doubts whether 
the ſtatute requires a confeſſion upon the arraignment of 
the party; or a confeſſion taken out of Court by a per- 
ſon authoriſed to take ſuch examination. Evidence of 
a confeſſion proved upon the trial by two witneſſes has 
been held ſufficient to convict, without farther proof of 

the overt acts. Fofter 241. This point is however not 
clearly ſettled. But ſuch confeſſion out of Court is evi- 
dence admiſlible, proper to be left to a Jury, and will go 
in corroboration of other evidence to the overt acts. 

In an indictment for compaſſing the King's death, the 
being armed with a dagger, ſor the purpoſe of killing 
the King, was laid as an overt act; and being armed 
with a piſtol for the ſame purpoſe, as another overt act; 
it was held, that proving one overt act by one witneſs, 
and the other by a different witneſs, was good proof by 
wo witneſſes within the meaning of the act. 

An overt act not laid may be given in evidence, if it 
be a direct proof of any of the overt acts that are laid. 
Fefter 9. And after the overt aft has been proved in the 
proper county, evidence of overt acts, though done in 
foreign counties, is admiſſible; and ſuch evidence was 
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given upon moſt of the trials after the rebellions of. 
1715 and 1745. Fo. 10. 
The ſame rules of evidence are obſervable in caſes of 


Parliamentary Impeachments, as in the ordinary Courts 


of Judicature. | 

We have ſeen that the priſoner is entitled by the ad 
7 V. z. c. 3, to have a ſimilar proceſs of the Court to 
compel witneſſes to appear for him, to that which is 
uſually granted to compel witneſſes to appear againſt 
him; and by far. 1 An. ft. 2. c. 9. & 3, the witneſſes on 
the behalf of priſoners, before they give evidence, are to 
take an oath to depoſe the whole truth, &c. as the wit- 
neſſes for the Crown are obliged to do. And if con. 
victed of wilful perjury in their evidence, they ſhall ſuf. 
fer the uſual puniſhment. 

The Jury muſt be unanimous, and give their verdict in 
open Court. No privy verdi& can be given. 2H. P. C. zoo. 

Upon the trial of Peers, in the Court of the Lord 
High Steward, a major vote. is ſufficient either to ac- 
quit or condemn ; provided that vote amount to twelye 


or more. Kehng. 56, 57. Therefore it has been uſual to 


ſummon not leſs than twenty- three Peers. See title Peer;. 
After the trial and conviction, unleſs the priſoner has 
any thing to offer in arreſt of judgment, the judgment 
of the Court is awarded. 
The Puniſhment of High Treaſon, in general, is very 
ſolemn and terrible. 1. That the offender be drawn to 
the gallows, and not be carried, or walk ; though uſually 
(by connivance, at length ripened by humanity into 
law) a. ſledge or hurdle is allowed, to preſerve the of- 
fender from the extreme torment of being dragged on 
the ground or pavement. 2. That he be hanged by the 
neck, and then cut down alive. That his entrails be 
taken out, and burned, while he is yet alive. 4. That 


his head be cut off. 5. That his body be divided into 


four parts. 6. That his head and quarters be at the 
King's diſpoſal. 4 Comm. c. 6. 

The King may, and often doth, diſcharge all the pu- 
niſhment, except beheading, eſpecially where any of 
noble blood are attainted. For, beheading being part 
of the judgment, that may be executed, though all the 


| reſt be omiited by the King's command. But where be- 


heading is no part of the judgment, as in murder or other 
felonies, it hath been ſaid ti at the King cannot change 
the judgment, although at the requeſt of the party, from 
one ſpecies of death to another. See title Executia of 
Criminals. 

In the caſe of Coining, which is a Treaſon of a differ- 
ent complexion from the reſt, the puniſhment is milder 
for male offenders; being only to be drawn, and hanged 
by the neck till dead. But in Treaſons of every kind, 


the puniſhment of Women is the ſame, and different 


from that of men. For, as the decency due to the ſex 
forbids the expoſing and publicly mangling their bodies, 
their ſentence is now to be drawn to the gallows, and 
there to be hanged. See fat. 30 Geo. 3. c. 48 and title 
JUDGMENT, Criminal. 

Upon a writ of error to reverſe an attaindet in Trea- 
ſon, becauſe the party convicted was not aſked what he 
had to ſay why judgment ſhould not be given againſt 


him, the attainder was reverſed ; for he might have a 


pardon, or ſome matter to move in arreſt of judg- 
ment. 2 Salk. 630: 3 Mod: 265. And the omiſſion of 
any neceſſary part of the judgment for Treaſon, is 


error 
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error ſufficient to reverſe an attainder, as it is more 
ſevere and formidable in Treaſon than for any other 
crime. 2 Salk. 632. 

The conſequences of this judgment are, attainder, for- 
feiture of all lands and tenements; and corruption of 
blood, Corruption of blood annihilates the powers of 
inheritance, both as to the offender and as to others. 
But fat. 17 Geo. 2. c. 39. 5 3, enacts, that after the 
death of the ſons of the late Pretender, no attainder of 
Treaſon ſhall extend to the diſinheriting any heir, nor 
to the prejudice of any other perſon, except the offender 
himſelf. See titles Attainder; Forfeiture. 


PeriT TrEaso0N, Is where one, out of malice, 


takes away the life of a Subject, to whom he owes ſpe- 
cial obedience. And it is called Petit Treaſon in re- 


ſpect to High Treaſon, which is againſt the King. 
3 1nft. 20. See title Homicide III. 4. Aiders, Abettors, 
and Procurers are within the Hat. 25 E. 2; but if the 


killing is upon a ſudden falling out, or /e defendendo, fc, 
it is not Petit Treaſon ; for perſons accuſed of Petit. 


Treaſon ſhall be adjudged not guilty, or principal and 
acceſſary, according to the rules of Law in other caſes, 
H. P. C. 24. 

If a Servant kills his Miſtreſs, or the Wife of his Maſ- 
ter, ſhe is Maſter within the letter of the ſtatute, and it is 
Petit Treaſon. But this ſtatute is ſo ſtrictly conſtrued, 
that no caſe, which cannot be brought withinfthe meaning 
of the words of it, ſhall be puniſhed by it; and therefore, 
if a Son kills his Father, he ſhall not be tried for Petit 
Treaſon, except he ſerved his Father for wages, c., 


in which caſe he ſhall be indifted by the name of a 


Servant; and yet the offence is more heinous by far in 
a Child than a Servant. 3 1. 20: H. P. C. 23: 
11 Rep. 34. A Servant procured arother to kill his 
Maſter, who killed him in the Servant's preſence; this 
was Petit Treaſon in the Servant, and murder in the 
other. If the Servant had been abſent, the crime would 
not have been Petit Treaſon, but Murder, to which he 
would have been acceſſary. 3 I. 20: Moor 91. A 
Maid Servant and a ſtranger ccnſpired to rob the Miſ- 
treſs ; and in the night the Servant opened the door and 
let the ſtranger into the houſe, who killed her Miſtreſs, 
ſhe lighting him to her bed, but neither ſaying nor doing 
any thing, only holding the candle; and this was held 


Murder in the ſtranger, and Petit Treaſon in the Ser- 


vant. Dyer 128. 

If a Wife and a ſtranger kill the Huſband, it is Petit 
Treaſon in the Wife, and Murder in the ſtranger. And 
fo it is of an eccleſiaſtic perſon killing his Prelate, Sc. 
Dall. 337. If a Wife and her Servant conſpire to kill 
the Huſband, and appoint time and place for it, but the 
Servant alone in the abſence of the Wife killeth him; it 
ſhall be Petit Treaſon in both: And if the Wife procure 
a Scrvant 10 kill the Huſband, both are guilty of Petit 
Tresſon; allo, if a ſtranger procures a Wife or Servant 
to kill the Huſband or Maſter, he may be indicted as ac- 
ceſſary to Petit Treaſon. Dyer 128, 332: Crompr. 41. 

Where the Wife, and another who was not her Ser— 
vant, conſpired the death of the Huſband, the indict- 
ment was, that the Wife proditorie, and the other perſon 
felonict, gave him poiſon, Sc. whereof he. died; and 
the Wife being acquitted on the indiAment, ſhe brought 


an acticn againſt her Soa-in-law for a malicious proſe- 


TrREASURE-TROVE. 


cution, and recovered damages; but afterwards he 


brought an appeal of Murder againſt her, upon which 
the was convicted in B. R., and carried down into the 
county where the fact was done, and there ext cuted. 
Cro. Car. 331, 382 : Med. Ca. 217: 3 Nel, Abr. 372. 
On a Divorce from the Huſband for Adultery, a wor. an 
is a Wife within the ſtatute ro be guilty of Petit Treaſon 
againſt her Huſband ; for they may cobabit again. 
But where a man marries a ſecond Wife, the former 
being alive, ſhe is not within this Law. 1 Hale's Hit, 
P. C. 381. 

If a Clergyman be ordained by the Biſhop of A., and 
he kills that Biſhop, it is Petit Treaſon, for he hath pro- 
feſſed canonical obedierce to him. And where a Par- 
ſon hath bene fices in two dioceſes, if he kill the Biſhop 
of either, it is Petit Treaſon; but in caſe he kill a Bi- 
ſhop out of the dioceſe where he 1s beneficed, it is only 
Murder. A Parſon kills the Metropolitan of his pro- 
vince, this will be Petit Treaſon, though he be not his 
immediate Superior. 1 Hal. P. C. 381. 


TRE ASURE-TROVE, Theſaurus inventus ; French, 
trouve, found. ] Money or coin, gold, ſilver, plate, or 
bullion, found hidden in the earth or other private 
place, the owner thereof being unknown. In ſuch caſe, 
the Treaſure belongs to the King, and is part of his or- 
dinary revenue ; but if he that hid it be known, or 
afterwards found out, the owner, and not the King, 1s 
entitled to it. 3 inſt. 132 : Dalt. of Sheriffs, c. 16. Alſo, 
if it be found in the ſea, or upon the earth, it doth 
not belong to the King, but to the finder, if no owner 
appears. Brit. c. 17: Finch. L. 177. So that it ſeems 


it is the hiding, and not the abandoning of it, that gives 


the King a property: Bradben defining it, in the words 
of the Civilians, to be wetus depofitio pecumiee ; J. 3. c. 3. 
$ 4. This difference clearly ariſes from the different 
intentions which the Law implies in the owner. A man 
that hides his Treaſure in a ſecret place, evidently does 
not mean to relinquiſh his property; but reſerves a 
right of claiming it again when he ſees occaſion : And 
if he dies, and the ſecret alſo dies with him, the Law 
gives it to the King in part of his royal revenue, Bat 
a man that ſcatters his Treaſure into the ſea, or upon 
the public ſurface of the earth, is conſtrued to have ab- 
ſolutely abandoned his property, and returned it into the 
common ſtock, without any intention of reclaiming it; 
and therefore it belongs, as in a ſtate of nature, to the 
fir t occupant or finder; unleſs the owner appear and 
aſſert his right, which then proves that the loſs was by 
accident, and not with an intent to renounce his proe 

perty. 1 Comm. c. 8. | 
Formerly, all Treaſure-trove belonged to the finder, 
Bra. I. 3. c. 3: 3 inſt. 133: Kitch. 80. Afterwards 
it was judged expedient for the purpoſes of the State, 
and particularly for the Coinage, to allow part of what 
was ſo found to the King; which part was aſſigned to 
be all hidden Treaſure; ſech as is caſually loſt and un- 
claimed, ard alſo ſuch as is de ſignedly abandoned, ij! 
remair ing the right of the fortunate finder. And that 
the Prince ſhall be entitled to this hidden Treafure 
is now grown to be, according to Grotius, , jus com- 
mune, et quaſi gentium ;”* tor it is not only obſerved, he 
adds, in England, but in Germany, France, Spain, and 
Denmark, The finding of depaſited Treaſure was much 
more frequent, au the Treaſures themſelyes more con- 
50 2 ſide rable. 
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ſiderable, in the infancy of our Conſtitution, than at pre- 
{ent ; and therefore the puniſhment of ſuch as concealed 
from the King the finding of ſuch hidden Treaſure was 
formerly no leſs than death, but now it is only fine and 
impriſonment. Glanv. I. 1. c. 2: 3 If. 133. 

Nothing is ſaid to be Treaſure-trove but gold and 
ſilver. It is every Subject's part, as ſoon as he has 
found any Treaſure in the earth, to make it known to 
the Coroners of the county, Sc. Britton, cap. 17 : 
S. P. C. 25. Coroners ought to inquire of Treaſure- 
trove, being certified thereof by the King's Bailiffs, or 
others, and of who were the finders, &c. 4 Edav. 1. 
ft. 2.—And ſeizures of Treaſure-trove may be inquired 
of in the Sheriff*s torn. 2 Hawk. P. C. c. 10. $ 57. 


TREASURER, The/aurarius.] An Officer to whom 


the Treaſure of another is committed to be kept, and 
truly diſpoſed: of. The chief of theſe with us is the 
Lord Treaſurer of Erg/and, who is a Lord by his office, 
and one of the greateſt men of the kingdom, This 
great Officer holds his place durante bene placito, and is 
inſtituted by the delivery of a white Raff to him by the 
King; and in former times he received his office by 
delivery of the golden keys of the Treaſury : He is 
alſo Treaſurer of the Exchequer, by letters patent. 
By fat. 31 Edw. 3. flat. 1. c. 12, in writs of error the 
Lord Chancellor and Lord Treaſurer ſhall cauſe the 
record and proceſs of the Exchequer to be brought be- 
fore them, who are Judges ; but the writ is to be di- 
rected to the Treaſurer and Barons, who have the keep- 
ing of the records. See title Error, Under the charge 
and government of the Lord Treaſurer, is all the King's 


wealth contained in the Exchequer ; he has the check 


of all the Officers employed in collecting the cuſtoms 
and royal revenues; all the offices of the cuſtoms in all 
ports of England are in his gift and diſpoſition ; eſ- 
cheators in every county are nominated by him ; and 
be makes leaſes of all the lands belonging to the 
Crown, Sc. 

But the high and important poſt of Lord Treaſurer 
has of late years, like ſome other great offices, been 
efteemed too great a taſk for one rig: and been gene- 
rally executed by Commiſſioners. See more belonging 
to this office, fats. 20. Ed. 3. c. 6: 31 H. 6. c. 5: 4 Ed. 4. 
6. 1: 4 Iiſt. 104, If any one kill the Treaſurer, being 
in his place, doing his office, it is High Treaſon, by far. 
25 Ed. 3. c. 2. See titles Treaſon; Fudges. 

Beſides the Lord Treaſurer, there is a Treaſurer of 
the King's Houſehold, who is of the Privy Council, and 
with the Comptroller, Sc. has great power. A Trea- 
ſurer of the Navy or War, ſee far. 35 Elix. c. 4. 
Treaſurer of the King's Chamber, „at. 33 H. 8. c. 39. 
A Treaſurer of the Wardrobe, fat. 25 Ed. 3. c. 21, 
There are allo Treaſurers of Corporations, Sc. 


TREASURER, IN CATHEDRAL CHURCHES, An 


Officer whoſe charge was to take care of the veitments, 
plate, jewels, relics, and other Treaſure belonging to 
the {aid churches. At the time of the Reformation, the 
office was extinguiſhed as needleſs, in moft Cathedral 
Churches; but it is ſtill remaining in thoſe of Sali/bury, 
London, &c. 

TREASURER OF THE CounTy, He that keeps 
the County ftock. There are two of them- in each 
County, choſen by the major part of the Juſtices of the 
Peace, c. at Eaſter Seſſions; they muſt have 10/, a 
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year in land, or 150 J. in perſonal eftate ; and ſhall nc: 
continue in their office above a year; and they are 40 
account yearly at Eafter Seſſions, or within ten day; 
after, to their ſucceſſors, under penalties. The County 
ſtock, of which this Officer hath the keeping, is raiſed 
by rating every pariſh yearly ; and is dilpoſed to cha. 
ritable uies, for the relief of maimed Soldiers and Ma. 
riners, priſoners in the County gaols, paying the ſalaries 


of Governors of Houſes of Correction, and relieving 
; 


poor Alms- houſes, Cc. The duty of theſe 'I'reaſurers, 
with the manner of raiſing the Rock, &c. is particy- 
larly ſpecified in the ats. 43 El. c. 2 7 Jace 1. c. 4: 
11 12 W. 3. c. 18: 5 Ann. c. 32: 6 Ge. 1. c. 23, 
Sc. See further, titles Poor ; Vagrants. 
TREASURY, Signifes ſometimes the place where 
the King's Treaſure is depoſited ; and, at other times, 
the office of Treaſurer. Cowe!!. 
TREATIES, LEAGUES, Ax Dp ALLIANCES; 
See title King V. 3. DE 
TREBUCHET, TREBUCKET, TRIBUCH, Zer- 
bichetum.) A Tumbrel or Cucking-itool, Alſo a great 
engine to caſt ſtones to batter walls. 3 I. 219: Marr, 
Paris 1246: Knighton, An. 1382. See title Caſigatory. 
TREES. The Proprietors of Trees cut down or taken 


away, how recompenſed, and the offenders puniſhed, 


Stats. 43 El. c. 7: 15 Car.z.c.2.42. The houſes of per- 
ſons ſuſpected to have cut or taken them away, to be 
ſearched, fat. 15 Car. 2. c. 2. f 3. Perſons deſtroying 
Plantations, puniſhed as treſpaſſors, Hats. 22 & 23 Car. 2. 
c. 7. F5: 1 Geo. 1. ff. 2. c. 48: 29 Geo. 2. c. 36. $6, 
As Felons, Hats. 9 Geo. 1. c. 22. : 
(third offence). See Larceny I. 1. The neighbouring 
Inhabitants, fat. 1 Geo. 1. At. 2. c. 48, and the Hundred, 
anſwerable for damages, flats. ꝙ G. I. c. 22. 97: 29G. 2, 
c. 36. § 9. See 20 Vin. Aer. 415 - 420; and this 
Dictionary, titles Timber; Mischer, Malicious, 

TREET, Triticum.) Fine wheat; mentioned in the 
See Bread, 

TREMAGIUM, TREMESIUM, TERMISIUM, 
The ſeaſon or time of ſowing Summer corn, being about 
March, the third month, to which the word may allude ; 
and corn ſowed in March is by the French called Tremes 
and Tremois, Tremefium was the ſeaſon for Summer 
corn, barley, oats, beans, Cc. oppoſed to the ſeaſon for 
Winter corn, wheat and rye, called Hibernagium ; and 
is thus diſtinguiſhed in old charters. - Cariular, Claſten. 
MS. gi. . | 

TREMELLUM, A Granary. Mon. Ang. 1. 470. 

TRENCHEATOR, From Fr. 7 rancher, to cut.) 
A Carver of meat at a table. In the Patent Rolls, men- 
tion is made of a penſion grarted by the King to 4. B. 
uni T renchiatorum noftrorum, &. 

TRENCHIA, A Trench, or Dike newly cut. Perans, 
33 Hen. 3. 


T RENTAL, Triexnale; Fr. Trentale. | An Office for. 


the Dead, that continued thirty days, or conſiſting of 
thirty maſſes ; from the Ital. Trenta, i. e. Triginta. 
Stat. 1 Edaw. 6. c. 14. 

TREPGET ; See Trebuchet. 

TRESAYLE, The name of a Writ, to be fued on 
ouſter by abatement, on the death of the grandfather's 
grandfather 3 now obſolete. See title 4% of Mort- 


anceſtors | 
| TRESPASS, 


13 Geo. 3. c. 33, 
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TRESPASS, 


Ta AN SGRESSs10.] Any tranſgreſſion of the Law 
leſs than treaſon, felony, or miſpriſion of either: But it is 
moſt conſtantly uſed tor that wrong, or damage, which 
is done by one private man to another ; or to the King 
in his foreſt, Sc. In which ſignification it is of two 
ſorts: Treſpaſs general, otherwiſe called Treſpaſs v/ 
et armis ; and Treſpaſs ſpecial, or upon the caſe. Bro, 
Treſpaſs : Brad. lib. 4. | 

1 reſpaſs, in its largeſt and moſt extenſive ſenſe, ſig- 
nifies any tranſgreflion or offence againſt the Law of 
Nature, of Society, or of the Country in which we live 
whether it relates to a man's perſon or his property. 
Therefore beating another is a Treſpaſs ; for which an 
action of Treſpaſs wi et armis in aſſault and battery will 
lie: Taking or detaining a man's goods are reſpectively 
Treſpaſſes; for which an action of Treſpaſs vi et armis, 
or on the caſe in trover and converſion, is given by the 
Law: So, alſo, non-performance of promiſes or under- 
takings is a Treſpaſs, upon which an ation of Treſpaſs 
on the caſe in afſumpfit is grounded: And, in general, 
any misfeaſance, or act of one man whereby another is 
injuriouſly treated or damnified, is a tranſgreſſion, or 
Treſpaſs in its largeſt ſenſe ; for which an action will lie. 
3 Comm. c. 12. See titles Action; Aſault; Mayhem, &c. 

Treſpaſs ſuppoſes a wrong to be done with force; and 
Treſpaſſes againſt the perſon of a man are of ſeveral kinds, 
aK. By menacing or threatening to hurt him; aſſault- 
ing or ſetting upon one, to beat him; battery being the 
actual beating of another; maiming of a perſon ſo that 
he loſes the uſe of his limbs; by impriſonment, or re- 
ſtraining him of his lawful liberty, Sc. Treſpaſſes againſt 
a man's property may be committed in divers cafes; as 
againlt his wife, children, or ſervants, or his houſe and 


goods, &c. and againſt his land, by carrying away deeds * 


and evidences concerning it, cutting the trees, or ſpoiling 
the graſs therein, Cc. F. N. B. $6, 87 : Finch 198, 201 : 
2 Roll. Abr. 545. 

Treſpaſs wi et armis, may be brought by him that hath 
the poſſeſſion of goods, or of a houſe, or land, if he be 


diſturbed in his poſſeſſion; for the diſturbance, beſides 


the private damage, is alſo a breach of the public peace, 
i Int. 57: 2 Koll. Abr. 572: 2 Lil. Ar. 596. 

It is a ſettled diſtinction, that where an act is done 
which is in itſelf an immediate injury to another's perſon 
or property, there the remedy is uſually by an action of 
"Treſpaſs wi et armis: But where there is no ad done, 
but there is only a culpable omiſſion, or where the act is 
not 7 medtately injurious, but only by conf-quence and 
collateraliy, there no action cf Treſpaſs wi et armis will 
lie, but an action on the ſpecial caſe for the damages con- 
ſequent on ſuch omiſſion or act. 11 Med. 180: Ld. Raym. 
1402: Stra. 635: 3 Comm. c. 8. p. 1233 c. 12. p. 208. 
The diſtinctions in theſe caſes are frequently very de- 
licate. See the ſubject much conſidered in 2 Black. 
Rep. 892. | 

Thus it is lawful for a man to make a dam on his own 
grourd ; but if, by making it, the water overflows his 
neighbour's land, an action on the caſe lies againſt him. 
Med. Caſ. in L. & E. 275: 1 Strange 634. Treſpaſs lies 
generally for breaking a man's cloſe; for chaling cattle, 
whereby they die or are injured ; taking away pales, and 
breaking of fences, or of doors or windows of a houſe ; 


TRESPASS. 


for driving a cart and horſes over the ground of another, 
where there is no way for it: Fiſhing in another perſon's 
pond, and for breaking the pond ; for eating the corn of 
another with cattle, and digging in any man's coal mines, 
and carrying away coals ; for taking away ſo much of 
the plaintiff's money; tearing a bond, Sc. 1 Bro. Ab, 
338: 1 Saund. 220: 2 Cro, 463: Latch 144. 

Treſpaſs lies for ſetting the end of a bridge on another 
man's ſoil, though it de a highway, 2 Strange 1004 3 
and for erecting a ſtall in a market, without agreeing for 
ſtallage. 16/4. 1238. 

In "Treſpaſs for taking goods, the plaintiff muſt allege 
a property in himſelf; becauſe in ſuch caſe there may be 
two intendments, one that they were the defendant's own 
goods, and then the taking 1s lawful ; and the other that 
they were the goods of the plaintitf, when the taking will 
be wrongful ; but wherever the conſtruction is indiffe- 
rent, it ſhall always be moſt ſtrong againſt the plaintiff, 
2 Lev. 20: Telu. 36. 

A man may have one action of Treſpaſs for ſeveral 
Treſpaſſes: And if divers actions of Treſpaſs are brought 
for one and the ſame caule, the defendant may get them 
united in one, if brought to vex him; but the Treſpaſſes 
muſt not be of ſeveral natures, which may not be tried 
in one action. Mich. 24 Car. B. R. 

In all Treſpailes there ought to be a voluntary act, and 
alſo a damage; and in detinue and trover, where the 
thing itſelf is in demand, it ſhould be particularly named; 
if Treſpaſs be laid in a declaration for the taking of goods, 
without exprefling the quantity and quality of them, or 
the value, Sc. it is bad upon a general demurrer 
though, as to the omiſſion of the value, it hath been held 
to be good after verdict, Latch 13 : Style 170, 230: 
Latw. 1384: Sid. 39. 

Treſpaſs guod cepit & abduxit lies not for the father 
for taking and carrying away any of his children, ex- 
cept for taking of a ſon or daughter who is heir. Crs, 
Flix. 769. A man committed adultery with a woman 
in Southwark,- where they both dwelt, and the woman 
went to Ratcliff in Middl:/ex, from whence the man 
brought her to Richmond in Surrey; the huſband brought 
an action of 'Treſpaſs de uxore rapta & abdutta cum bonis 
ei; and it was a doubt whether, upon the matter given 
ia evidence, the defendant could be found guilty in Len- 
don; but the Jury found him guilty generally, and gave 
the plaintiff 300. damages. Dyer 256. 

Executors may bring Treſpaſs for goods taken out of 
their poſſeſſion, or for goods and chattels taken in the 
life of the teſtator: Allo adminiſtrators ſhall have it for 
goods of inteltates ; and an Ordinary may bring action 
of Treſpaſs for goods in his own poſletliion to adminiſter 
as Ordinary, Sc. If a man voluntarily take away my 


goods or cattle, and keep them till I pay him money, on 


pretence that they are his heriot, Sc. when they are not 
ſo, I may have action of Treſpaſs. Bro. Tre, 354. And 
if the Sheriff have a writ againſt the lands and goods of 
one man, and he by miſtake execute it upon my lands or 
goods; this action lies againſt him, and it will be no ex- 
cuſe that the plaintiff. or any other informed him they 
were the goods, Wc, of the defendant, Dyer 295 : 
Keilw. 119, 129. | 

If a man hurt my bealts, in ground belonging to me, 
or ſome other perſon ; he is liable to action of Treſpaſs. 
Though the owner of the land wherein cattle are doin 


' this Ticſpaſs, may gently by himſelf, or his dogs, cate 


them 


TRESPASS, 


them out, and jullify che fame, Bro, Trep. 421 : 
8 Rep. 67. 4 

Treſpaſs will not lie againſt a Miniſteriel Officer, for 
any thing done merely in purſuance of his duty; though 
it is ſomewhat in ſupport of a wrong, but a wrong to 
which he is no way acceſſary or aſſenting: As, where 
a diſtreſs is tortiouſiy taken and impourded, an action 
will not lie againſt the pound: keeper. Comp. 476. 

Treſpaſs will not lie againſt the Maſter or Seaman of a 
King's ſhip or privateer, for taking a veſſel as prize on 
the Seas; though the capture is afterwards deter miued to 
be illegal in the Court of Admiralty ; for queltions of 
prize, or not prize, belong excluſively to that Court; 
which gives damages for the detention. Rous v. Hoard, 
Deug. 5 80: See 1 Lev. 243: Sid. 267: Lindo v. Rodney, 
Doug. 50 ũ . 

With reſpect to Officers in the Exciſe and Cuftoms, 
various Acts of Parliament have been made to protect 
chem in the exerciſe of their duty; that they might not 
be haraſſed with actions of Treſpaſs, where they have 
acted bond fide. See particularly, fats. 6 Geo 1. c. 21: 
19 Geo. 2. c. 34: and D. Ni. Pri. Ch. 8. 

A Court, which is not a Court of Record, cannot hold 
plea of Treſpaſs vi et armis. F. N. B. 85. Wrus of 
Treſpaſs lie either to the Sheriff to determine the matter 
in the County Court, or returnable in B. R. or C. B. 
F. NM. B. 86, 190. Treſpaſs guare wi et armis clauſum 
Fregit was brought, wherein the plaintiff laid damage to 
the value of 20s. and the defendant demurred for that 
- cauſe, alleging that B. R. could have no cognizance at 
Common Law, or by the ſtatute of Gloucefter, to hold 
plea in action where the damages are under 40s. But it 
was adjudged, that Treſpaſs guare vi et armis will lie in 
this Court. be the damages what they will. 3 Mod. 275. 

At Common Law, in Treſpaſs wi et armis, if the de- 
_ fendant was convicted, he was to be fined and impriſon- 
ed; but in other Treſpaſſes only amerced. Jen. Cent. 185. 
In aRion of Treſpaſs againſt two perſons for yin 
away goods, &c, one lets judgment go by default, an 
the other juſtifies under a licence from the plaintiff, and 
has a verdict; this goes to the whole, and judgment 
ſhall be arreſted as to the other defendant. 2 Ld. Raym. 
13724 137. 

Treſpaſs in a limited and confined ſenſe, as relates to 
land, ſignifies no more than an entry on another man's 


ground without a lawful authority, and doing ſome da- 


mage, however inconſiderable, to his real property. For 
the right of meum and tuum, or property, in lands being 


once eſtabliſhed, it follows as a neceſſary conſequence, 


that this right muſt be excluſive ; that 1s, that the owner 


may retain to himſelf the ſole uſe and occupation of his 


- ſoil every entry, therefore, thereon, without the owner's 
leave, and eſpecially if contrary to his expreſs order, 1s 
a Treſpaſs or tranſgreſſion ; for ſatisfaction of which an 
action of Treſpaſs will lie; but the guantum of that ſatiſ- 
faction is to be determined by conſidering how far the 
offence was wilful or inadvertent, and by eſtimating the 
value of the actual damage ſuſtained. 3 Comm. c. 12. 

Every unwarrantable entry on another's ſoil, the Law 
entitles a Treſpaſs by omg his cloſe; the words of 
the writ ef Treſpaſs commanding the defendant to ſhew 
cauſe quare clauſum querentis fregit. For every man's 
land is in the eye of the Law iacloſed and ſet apart from 
his neighbour's : and that either by a viſtble and material 
fence, as one field is divided from another by a hedge; 
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or, by an ideal, inviſible boundary, exiſting only in the 
contemplation of Law, as when one man's land ad join, 
to another's in the ſame fie!d. And every ſuch entry ot 
breach of a man's cloſe carries neceſſarily alony with it 
ſome damage or other: for, if no other ſpecial loſs can 
be aſſigned, yet ſtill the words of the writ itſelf ſpecify 
one general damage, viz. the treading down and bruit. 
ing his herbage. F. N. B. $7, 88. 

One muſt have a property (either abſolute or tempo. 
rary) in the ſoil, and actual poſſeſſion by entry, to be 
able to maintain an action of Treſpaſs : or, at leaſt, it is 
requiſite that the party have a leaſe and poſſeſſion of the 
veſture and herbage of the land. Dyer 28; : 2 Roll. Abr. 
549: Mo. 456. Thus, if a meadow be divided annually 
among the pariſhioners by lot, then, after each perſon's 
ſeveral portion is allotted, they may be reſpeQtively ca- 
pable of maintaining an action for the breach of their 
ſeveral cloſes : for they have an excluſive intereſt and 
freehold therein for the time. Cro. Elis. 421. But, be. 
fore entry and actual poſſeſſion, one cannot maintain an 
action of Treſpaſs, though he hath the freehold in Law. 
2 Roll. Abr. 553. And therefore an heir before entry 
cannot have this action againſt an abator : though a dit. 
ſeiſee might have it againſt the diſſeiſor, for the injury 
done by the diſſeiſin itlelf, at which time the plaintiff 
was ſeiſed of the land: but he cannot have it for any 
act done after the diſſeiſin, until he have gained poſſef- 
ſion by re-entry, and then he may well maintain it for 
the intermediate damage done; for, after his re-entry, the 
Law, by a kind of jus peliminii, ſuppoſes the freehold to 
have all along continued in him. 11 Rep, 5. Neither, 
by the Common Law, in cafe of an intrufion or deforce- 
ment, could the party kept out of poſſeſſion ſue the 
wrong-doer, by a mode of redreſs, which was calculated 
merely for ivjuries committed againſt the land while in 
the poſſeſſion of the owner. But now, by the far, 
6 Ann. c. 18, if a guardian or truſtee for any infant, a 
huſband ſeiſed jure uxoris, or a perſon having any eftate 
or intereſt determinabie upon a life or lives, ſhall, after 
the determination of their reſpective intereſts, hold over 
and continue in poſſeſſion of the lands or tenements, 
without the conſent of the perſon entitled thereto, they are 
adjudged to be I reſpaſſers. See alſo the fats. 4 Gee. 2. 
c. 28: 11 Geo. 2. c. 19, as to tenants for years, Oc. 
holding over, and this Dictionary, titles Suferance ; Rent; 
Diftrejs, &c. 

He that is poſſeſſed of lands, though he hath no good 
title, ſhall have this action for a Treſpaſs againſt one 
who hath no right to the lands ; but not againft him that 
hath right. Ploxwd. 431, 546: Keilw. 163, The leſſee 
for years, after his leaſe is expired, may have action 
for a Treſpaſs on the land before his leaſe was ended, 
Bro. Treſp. 456. An action of Treſpaſs was brought by 
the Lord of a manor, for Treſpaſs done in the highway, 
by a tenant's beaſt breaking out of his cloſe into the 
waſte ; and it was adjudged it would not lie. 1 By//. 
157.—The reaſon of this determination ſeems to be, 
that the /ocus was a highway, and the cattle had not 
eaten therein; but that 'Trefpais by the Lord of a 
manor, as owner of the foil, will lie, is indiſputable, See 
3 Burr. 1824. 

If A. is bound to fence his cloſe againſt R., and he 
againſt C. a neighbour; and neither of them incloſe 
againſt one another, ſo that the beaſts of C. for want of 
incloſure go out of the ground to that of B. and thence 
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down his neighbour's herbage, and {poil his corn or his 


For the [aw always couples the idea of force with that 


TRESPASS, 


to J.“ ground: In this caſe 4, ſhall have Treſpaſs | 
azgainſt C., for he is bound only to fence againſt B., and 
every one ought to keep his cattle as well in open 
rounds, not incloſed, as in ſeveral grounds where there 
1s inclolure. Dyer 366 : Jenk. Cent. 161. 
One drives my cattle into another man's land, I may 
o on the land and fetch them out: yet by this J am a 
Treſpaſſer ty the owner ot the ground, and he may have 
his action againſt me for it, and ] muſt rake my counter- 
remedy again!t him that drove them in. 21 H. 7. 27: 
1 Rep. 54- If another man have a horſe, or other goods 
in my houſe or ground, and he enter to take it away, 
without my leave, action of Treſpaſs lies againſt him: 
But if 1 drive the cattle n carry the goods of another 
into my land, he may come upon the land and take them, 
and no action lieth, 4 Sep. Abr. 135, 136. 

A man is anſwerable for not only his own Treſpaſs, 
but that of his cattle alſo; for, if by his negligent keep- 
ing they ſtray upon the land of another, (and much more 
if he permits, or drives them on,) and they there tread 


trees, his is a Treſpaſs for which the owner mult anſwer 
in damages. And the Law gives the party injured a 
double remedy in this caſe ; by permitting him io dif 

train the cattle thus damage fraſant, or doing damage 
till the owner ſhall make him fatisfaRtion ; or elle by 
leaving him to the common remedy by action And 
the action that lies in either of theſe caſes of Treſpaſs 
committed upon another's land, either by a man himſc!f 
or his cattle, is the action of Treſpaſs vi et armis ; whereby 
2 man is called upon to anſwer, guare vi et armis clauſum 
itfius A. apud B. fregit, et blada ipſius A. ad walentiam 
centum ſolidorum ibidem nuper creſcentia, cum quibuſdam ave- 


Tits depaſtus fuit, conculcavit, et conſumf/it, &C, Regiftr. 94. 


of intruſion upon he property of another. And herein, 
if any unwarrantable act of the defendint or his beaſts, 
in coming upon the land, be proved, it is an act of rei- 
paſs for which the plaintiff muſt recover ſome damayes ; 
ſuch however as the Jury ſhall think proper to aſſeſs. 
3 Comm. c. 12. 

In Freſpaſſes of a permanent nature, where the injury 
is continually renewed, (as by ſpoiling or conſuming the 
herbage with the defendant's cattle,) the declaration 
may allege the injury to have been committed by conti- 
nuation from one given day to another; (which is called 
laying the action with a continuand® ;) and the plaintiff 
ſhall not be compelled to bring ſeparate actions for 
every day's ſeparate offence. 2 Re. Abr. 545 : Lord 
Raym. 240, But where the Treſpaſs is by one or ſeveral 
acts, each of which terminates in itſelf, and being once 
done cannot be done again, it cannot be laid with a con- 
tinuando; yet if there be repeated acts of Treſpaſs com- 
mitted, (as cutting down a certain number of trees,) 
they may be laid to be done, not continually, but a: 
divers days and times within a given period. Sa/k. 638, 
639: L4. Raym. 823: 7 Med. 152. | 

Things mult lie in continuance, and not terminate in 
themſelves, or a cent innando will not be good: And where 
a Treſpaſs is alleged with a continuance, that cannot 
be continued, the evidence ought only to be to the firſt 
act. 2 Salk. 638, 639. 

The beſt way to declare for ſuch Treſpaſſes which lis 


in continuance, is for the plaintiff to ſet forth in his de- 


claration that the defendant, between ſuch a day and 
ſuch a day, cut ſeveral trees, Sc. and not to lay a centi- 
ruando tranſoreſſionis from ſuch a day to ſuch a day; and 
upon ſuch declaration, the plaintiff may give in evidence 
a cutting on any day within thoſe days. 3 Salk. 360. 

If the defendant makes the place where the Treſpaſs 
was done material by his plea, he muſt ſhew it with great 
certainty ; but if it be a Treſpaſs guare clauſum fregit in 
B. and the defendant pleads that the place where ts his 
freehold, which is the common bar in this caſe, fo juſ- 
tifies as in his freehold, Sc. if iſſue be taken thereon, the 
defendant may give in evidence any cloſe in which he 
hath a freehold ; though if the plaintiff had replied and 
given the cloſe a name, defendant muſt have a freehold 
in that very cloſe. 2 Salk 453 : Carthew's Rep. 176. 

A plaintiff may make a new aſſigument of the place 
where, Sc. and then the defendant may vary from his 


firſt juſtification : As for inſtance; an action of Treſ- 


paſs aſſigned to be don generally in D, the defendant 
Juſtified the taking damage-fea/ant ; and the plaintiff in 
his replication made a new alignment, upon which the 
defendant juſtih-d for a heriot; and it was adjudged 
good. Moor 540. The deſendant in his plea may put 
the plaintiff to the new aſſignment; and every new aſ- 
{iignment is a new declaration, to which the defendant is 
to give a new anſwer, and he may not traverte it, but 
mutt either plead or damur; yet where 'Treſpaſies are 
alleged to be done in ſeveral places, and the defendant 
plead to ſome, and agrees to the places wherein the 
plaintiff alleged the Freſpaſſes to be done, there the 
plainiff may anſwer that part of the plea by a traverſe, 
and ſhew a new aſſignment as to the reſt. Cra. Eliz, 
492, 812. See titles Ne Afignment ;. Pleading. 

One action of I refpaſs may be brought for a Treſ- 
paſs committed in lands which lie in ſeveral towns or 
vills, if they are in one and the ſame county; for elſe 
they cannot receive one trial, as they are local cauſes of 
action triable in the county where done. 2 Lil. Aer. 595. 

As Treſpaſs quare clauſum fregit is a local action, 
Treſpaſs for breaking and entering a houſe in Canada in 
America, will not lie in this country. 4 Term Rep. 503. 

in ſome cates 'Treſpaſs is juſtifiable ; or, rather, entry 
on another's land or houte ſhall not in thoſe cafes be ac- 
counted Treſpaſs: as if a man comes thither to demand 
or pay money, there payable; or to execute, in a legal 
manner, the proceſs of the Law. Alſo a man may juſ- 
tifv entering into an inn or public houſe, without the 
leave of the owner firſt ſpecially aſked ; becauſe, when a: 
man profeſſes the keeping of ſuch inn or public houſe, he 
thereby gives a general licence to any perſon to enter 
his doors, dee title ung. So a landlord may juſtify-en- 
tering to diſtrain for rent; a commoner to attend bis 
cattle, com:moning on another*s land; and areveritoner,. 
to ſee if any waſte be committed on the eſtate ; for the 
apparent neceſſity of the thing. 8 Rep. 146. Allo it hath 
been ſaid, that, by the Common Law and cuſtom of 
England, the poor are allowed to enter and glean upon 
another's ground after the harveſt, without being guilt 
of Treſpaſs ; but modern determinations have denied this 
right. See this Dictionary, title G/caning.—The Com- 
mon Law warrants the hunting of ravenous beaſts of 
prey, as badgers and foxes, in another man's land ; be-- 
cauſe the deſtroying ſuch creatures is ſaid to be profit- 
able to the Public. Cre. Jac. 321. See title Game Laws. 

But 


TRESPASS. 


But in caſes where a man miſdemeans himſelf, or makes 
an ill uſe of the authority with which the Law entruſts 
him, he ſhall be accounted a 'Treſpaſſer ab initio; as if 
one comes into a tavern and will not go out in a rea- 


ſonable time, but tarries there all night, contrary to the 


inclinations of the owner; this wrongful act ſhall affect 
and have relation back even to his firſt entry, and make 
the whole a Treſpaſs. Finch. L. 47: Cro. Jac. 148: 
2 Roll. Abr. 561. But a bare non-feaſance, as not pay- 
ing for the wine he calls for, will not make him a Trel- 
paſſer ; for this is only a breach of contract, for Which 
the taverner ſhall have an action of debt or Mahi. 
againlt him. 8 Rep. 147. So, if a landlord diſtramed for 
rent, and wilfully killed the diftrefs, this, by the Common 
Law, made him a Treſpaſſer ab initio: and fo indeed 
wauld any other irregularity have done, till the {tatute 
11 Geo. 2. c. 19. See Finch, L. 47; and this Dictionary, 
title Ditre/s. But fill, if a Reverſioner, who enters on 
pretence of ſeeing waſta, breaks the houte, or ſtays there 
all night; or if the commoner, who comes to tend his 
cattle, cuts down a tree: in theſe and {imilar caſes the 
Law judges that he entered for this unlawful purpoſe ; 
and therefore, as the act which demonſtrates ſuch his 


purpoſe is a Treſpaſe, ie ſhall be eſleemed a Treſpaſſer ab | 
| thall certify under his hand, that the freehold or title 


znitio, 8 Rep. 146 So allo, in the cafe of huntiag the 
fox or the badger, a man cannot juſtify breaking the ſoil, 
and digging him out of his earth: for though the Law 
warrants the hunting of ſuch noxious animals for the 
public good, yet it is held that ſuch things mult be done 
in an ordinary and ufual manner; therefore, as there is 
an ordinary courſe to kill them, wiz. by hunting, the 
Court held that the digging for them was unlawful, 
Cro. Jac. 321. See title Game Laws. 

A man may alſo juſtify in an action of Treſpaſs, on 
account of the freehoid and right of entry being in him- 
ſelf ; and this defence brings the title of the eſtate in 
queſtion, This is therefore one of the ways deviſed, 
{ince the diſuſe of real actions, to try the property of 
eſtates; though it is not ſo uſual as that by Ejectment, 
becauſe that, being now a mixed action, not only gives 
damages for the ejection, but alſo poſſeſſion of the land: 
whereas in Treſpaſs, which is merely a perſonal ſuit, the 
right can be only aſcertained, but no poſſeſſion deli- 


TREYTS. 


| cence, it ſeems reaſonable, chat the ſame law ſhould, in 


order to ſecure the perſons, who are without their direct 
allent made the objects thercof, from all poſitive abuſes 
of ſuch authority or licence, whenever either of theſe 
is poſitively abuſed, make the ſame void from the be- 
giuning; and leave the abuſer thereof in the ſame ſitu- 
ation, as if he had ated without any authority or li- 
cence. And this agrees perſectly with the maxim, Aus 
legis nemint facit inſuriam. But in the other caſe, where 
a man, who was under no neceſſity of giving au autho- 
rity or hcence to any perſon, bas thought proper to give 
one of theſe to a certain perſon, who is afterwards guilty 
of a politive abuſe thercof, there is no reaſon that the 
Law thould interpoſe, and make all that has been done, 


under the authority or licence by him fo voluntarily 


— — 2 - 


gien, void from the beginning; becauſe it was his own 


toily io place a confidence in a man, who was not fit to 
be truſted, 5 New Abr. 156. 

In order to prevent tritiing and vexatious actions of 
Treſpaſs, as well. as other perſonal actions, it is (inte- 


alia) enacted, by fat. 43 Elix. c. G: 22 & 23C. 2. c. 9. 


— — 


§ 136, that where the Jury, who try an action of Treſ- 


; paſs, give leſs damages than 40s, the plaintiff ſhall be 


allowed no more colts tian damages; unleſs the judge 


of the land came chiefly in queſtion. But this rule wow 
admits of two exceptions more, which have been made 
by ſubſequent ſtatutes: One is by „at. 8 © g HW. z. 
c. 11, which enaQts, that in all Actions of Treſpats, 


wherein it ſhall appear that the Treſpaſs was wiltul and 


vered ; nothing being recovered but damages for the | 


wrong committed. 3 Comm. c. 12. See title Ejecment. 
One juſikcation in Treſpaſs alſo ariſes from the leave 
or licence of the party complaining ; and as to this the 
following has been ſtated as the difference: 
There is difference between a poſitive abuſe of an au— 
thority or licence in fact, and of an authority or licence 


in Law: The reaſon of this difference is in one book | 


ſaid to be, that the abuſe in the latter caſe is deemed a 
Treſpaſs with force ad initio; becauſe the Law 1ntends 


from the ſubſequent tortious act, that there was from the 


beginning a defign to be guilty thereof. 8 Rep. 140. 
The Six Carpenters? caſe, 

But this reaſon, which equally applies to both caſes, is 
by no means concluſive; for it may be as well intended 
in the former caſe, from the ſubſequent tortious act, that 
there was from the beginning a deſign of being guilty 
thereof. Perhaps the difference between the two caſes 
may be better accounted for in the following manner: 
In the one, where the Law has given an authority or li- 
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malicious, and it be to certified by the Judge, che plain- 
tiff ſhall recover full coſts, Every Treſpaſs is wilful, 
where the defendant has notice, and is eſpecially fore- 
warned not to come on the land; as every 'Treſpals is 
malicious, though the damage may not amount to forty 


| ſhillings, where the intent of the defendant plainly ap- 


pears to be, to haraſs and diſtreſs the plaintiff; as 
in caſes of ſportſmen warned to go off, or not to come 
again on another's land. ES. N. P. 425. The other 
exception is by fat. 4 © 5 HY. M. c. 23, which gives 
full coſts againſt any inferior tradeſman, apprentice, or 
other diſſolute perſon, who is convicted of a Treſpaſs 
in hawking, hunting, fiſhing, or fowling, on another's 
land; and theſe coits ſuch inferior tradeſman is liable 
to in caſe of ſuch 'I'reſpaſs, whatever qualification he 
may have in point of eſtate. Ld. Raym. 149: 3 Comm. 
c. 12. See this Dict. titles Cos ; Game · Laæus. 


If the defendant, in Treſpaſs guare clauſum fregit, diſ- 


claim any title to the land, and the Treipals is involun- 
tary, or by negligence, he may be admitted to plead a 
diſclaimer and tender of amends before the action 
brought, c. And if it be found for the defendant, the 
plaintiff ſhall be barred, Szaz. 21 Fac. c. 16. Sce title 
Tender. 

See further on this ſubject Fjþina/e's Ni Prins, Ch. 8, 

TRESPASSANT'S, Fr.] Ils uſed by Britton, c. 29, 
for pailengers. 

"TRESPASSER, One who commits a Treſpaſs. Sec 
title Treſpaſs. 


TRESTORNARE, To turn or divert another way; | 


Treſtoruare diam, to turn the road. Cowel!, 
TREYTS, Fr.] Taken out or withdrawn, applied to 
a Juror removed or diſcharged. F. N. B. 159. 
TRIAL, 


* oo” ws was 


'T 1 
TEE 


_ Tr1arT10.] The examination of a cavfe, civil or en- 
minal, before a Judge who has juriſdiction of it, accord- 


ivg to the Laws of the Land. 1 7. 124: Finch. L. 39. 


1. Of the Coarſe of Trial, in Civil Caſes. 
II. 
III. Of New Trials. 


- in Criminal Cases. 


I. Trial is the examination of the matter of fact in 
iſſue; of which there are many different ſpecies, accord- 
ing to the difference of the ſubject to be tried: As for 
example, Prial by Record; by Iiſpection, ot Examination; 
by Certificate z by Witneſſes ; by Wager of Vattel; by 
Wager of Law; and by fury. 


Ide firlt fix of theſe ſpecies of Trial are only had in 


certain ſpecial and eccentrical caſes, where the Trial by 
the Ccuntry, per pais, or by Jury, uould not be fo proper 
or effetval, See this Dictionary, titles Record 5 In pec- 
1; Certificate ; Battel ; Wager of Law; as to thoſe 
I rials, | 

Trial by Witneſſes, per 7eftes, without the intervention 


of a Jury, is the only method of Trial known to the 


Civil Law; in which the Judge is left to form, in his 
own breaſt, his ſentence, upon the credit of the witneſſes 
examined ; But it is very rarely uſed in our Law, which 
prefers the Trial by Jury before it, in almoſt every in- 
tance: Save only, that when a Widow brings a Writ 
of Dower, and the Tenant pleads that the Huſband is 
not dead; this being looked upon as a dilatory plea, is, in 
favour of the Widow, and for greater expedition, allowed 
to be tried by Witneſſes examined before the Judges : And 
ſo, ſaith F;uch, ſhall no other caſe in our Law. But Code 
mentions ſome others; as, to try whether the Tenant in a 
real action was duly ſummoned, or the validity of a chal- 


lenge to a juror; ſo that F:nch's obſervation mult be con- 


fined to the Trial of direct, and not collateral, iſſues. 
And in every cafe Cote lays it down, that the affirmative 
mult be proved by two witneſſes at the leaſt, 1 /. G: 
3 Comm. c. 22. 

For the proceedings on the Trial in Civil Caſes by 
Try, as relate to the ſummoning and appearance of the 
Jury, ſee this DiQ. title Jury 1: As allo titles A/ijes; 


| Juſtices of Ass. 


Trials by the Country are at Bar, or N Prius. 

Teiats aT Bax are thoſe which take place before all 
the Judges, at the Bar of the Court in which the aQtion is 
brought. Before the at. IWeftm. 2. 13 Ed. 1. c. 30, Civil 
Cauſes were tried either at the Bar of the Court, or, when 
of no great moment, before the Juſtices in Eyre; a prac- 
tice having very early obtained, of continuing the cauſe 
from Term to Term, in the Court above, provided the 
Juſtices in Eyre did not previoully come into the 
county where the cavſe of action aroſe; and if it hap 
pened that they arrived there within that interval, then 
the cauſe was removed from the juriſdiction of the Juſ. 
tices at Neuer, to that of the Juſtices in Eyre. See 
title Jury i. Aſterwards, when the Juſtices in Eyre 
were ſuperſeded by the modern Juſtices of Alliſe, it 
was enacted by the above ſtatute, “ that inquiſitions to 


be taken of treſpaſſes pleaded before the Juſtices of | 


either Bench, ſhall be determined before the [altices of 
Aﬀſſi'e, unlels the ttelpaſs be fo heinous that it requires 
Vor. II. 
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great examination; and that inquiſitions of other pleas 
pleaded in cither Bench, wherein the examination is eaſy, 
hall be alſo determined before them: But inquiſitions 
of many and weighty matters, which require great ex- 
aination, ſhall be taken before the Juſtices of the Benches, 
&c.; and when ſuch inqueſts are taken, they ſhall be 
returacd into the Benches, and there judgment ſhall be 
given, and they ſhall be inrulled.* Since the makin 
of this ſtatute, cauſes in general are tried at M/ Prius; 
Trials at Bar being only allowed in Ejectment, and other 
cauſes which require great examination. This ſtatute, 
exterding only to the Courts of King's Bench and Com- 
mon Pleas, whenever an iſſue is joined in the Exchequer, 
to be tried in the Country, there is a particular Commiſ- 
ſion, authoiſing the Judges of Aſſiſe to try it. Hall. 
NM F. 304. 

When the Crown is immediately concerned, the 
Attorney-General has a right to demand a Trial at Bar. 
In all other caſes, it is entirely in the diſcretion of the 
Court, governed by the circumſtances of the caſe; even 
if the parties conſent, ſuch a mode of Trial cannot be 
had without leave of the Court. The grounds on which 
this Trial ought to be granted are, the great value of 
the ſubject- matter in queſtion, the probable length of the 
inquiry, and the likelihood that difficulties may ariſe in 
the courſe of it. In Ejectment, it is ſaid, the rule has 
been not to allow a Trial at Bar, except where the 
yearly value of the land is 100/7.; and value alone, or 
the probable length of the inquiry, is not a ſufficient 
ground for it; but difiiculty mutt concur ; and in order 
to obtain it upon that ground, it is not ſufficient to ſay 
generally in an affidavit, that the cauſe is expected to be 
difficult; but the particular difficulty which is expected 
to ariſe, ought to be pointed out, that the Court may 
judge whether it be ſufficient, Tidd's Pra. K. B., and 
the authorities there cited, 

If one of the Juſtices of either Bench, or a Maſter in 
Chancery, be concerned, it is a good cauſe for a Trial 
at Bar, be the value what it may; and, it is ſaid, that 
ſuch Trial was never denied to any Officer of the Court, 
nor hardly to any Gentleman at the Bar. The plaintiff 
may have a Trial of this nature, by the favour of the Court, 
though he ſue i forma pauperis: But, where the plaintiff 
is poor, the Court will not grant it to the defendant, 
unleſs he will agree to take NH- Prius colts if he ſucceed, 
and if he fail, to pay Bar coils. In London, it is ſaid, 
a cauſe cannot be tried at Bar, by reaſon of their char- 
ter, which exempts them from ſerving upon Juries out 
of the city. But the great cauſe of Lockyer againſt the 
Eaft India Company, was tried at Bar (M. 2 Geo. 3.) by 
a Special Jury of Merchants of Londen. 2 Solk. 644 : 
I Term Rep. 366, In that caſe, however, the Jury 


conſented to be ſworn, and waived their privilege, 


2 Wil: 136. And where the cauſe of action ariſes in a 
County Palatine, it has been doubted whether the Court 
of K. B. can compel the inhabitants of the Palatinate to 
attend as Jurors. Tidts Prat. 

A Trial at Bar is never granted before iſſue joined, 
except in Ejectment; in which, as ifſue is very ſeldom 
joined till the Term is over, it would afterwards be 
too late to make the application. This ſore of Trial 
ſhould regularly be moved for in the Term preceding 
that in which it is intended to be had; as in Hilary 
for Zafter, and in Trinity fer Michaehnas Term, except 
| | 5 1 wlere 
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where lands lie in Midalęſex; and it is never allowed 
in an iſſuable Term, unleſs the Crown be concerned 


in intereſt, or under very particular and prefling circum- 


fances. In Ea/er Term, they did not formerly allow 
more than ten Trials at Bar; and they muſt have been 
brought on a fortnight at leaſt before the end of it, to 
allow ſuflicient time tor the other buſineſs of the Court. 
T:dd"s Pratt. 

Anciently, there was no other notice given of ſuch 
Trial, than the rule in the office; but now there muſt 


be 15 days” notice, The plaintiff however, as in other 


caſes, may countermand his notice, and prevent the 
cauſe from being tried at the day appointed; after 
which, it cannot be brought to Trial again, unleſs ſome 
new day be appointed by the Court. And it is ſaid, 
that a ſecond rule cannot be made for a Trial at Bar, 
between the ſame parties, in the ſame Term. Previous 
to giving notice, the day appointed for the Trial muſt 
be entered with the Clerk of the Papers; and it could 
not formerly have been on a Saturday, or the laſt Paper 
Day in Term, except in the King's ouſe. Tidd”s Pract. 
A Trial at Bar is had upon the Yerire Facias or Di/- 
tringas, &c. as at Common Law, without any claute of 
NM Prius; and it is moſtiy by a Special Jury of the 
county where the action is laid. But it may be had, 
by conſent, by a Jury of a different county ; and in 
Wales or Berwick upon Tweed, &c. or where an im 
partial Trial cannot be had, the Jury muſt come from 
the next Engliſb or adjoining county, where the King's 
writ of Venire runs. Six days? notice at leaſt ought to 
be given to the Jurors before the Trial; and if a ſuffi- 
cient number do not attend to make a Jury, the Trial 
muſt be adjourned, and a decem or oo Tales awarded, 
as at Common Law; for the parties in this ca'e cannot 
pray a Tales upon the ſtatutes. See title Fury. And 
no writ of alias or pluries Diſtrin gas, with a Tales, for 
the Trial of Iſſues at the Bar, ſhall be ſued out, before 
the precedent writ of Diſfringat, with a Panel of the 
names of the Jury annexed, ſhall be delivered to the 
Secondary of the Court, to the intent that the Iſſues, 
forfeited by the Jury for not appearing upon the pre- 
cedent writ, may be duly eſtreated. After a Trial at 


Bar, if the parties be diſſatisfied with the verdict, they 


may move for a new Trial, as in other caſes. T:dd”s 
Pra. and authorities there cited. 


TaIALS AT NISI Pgrus are always had in the 


county where the Venue is laid, and where the fact was or 


is ſuppoſed to have been committed; except where the 
Venue is laid in Wales or Berwick upon Tweed, &c., or 
in a county where an impartial Trial cannot be had; 


in which caſes the cauſe ſhall be tried in the next Erglihþ 


or adjoining county, where the King's writ of Venire 
runs. Tidd's Pradt. See title Venue. 


When the Day of Trial is fixed, the plaintiff or his 


attorney muſt bring down the Record to the Aſſiſes, and 
enter it with the proper Officer, (the Clerk of the 
Papers,) in order to its being called on in courſe, If it 
be not ſo entered, it cannot be tried; therefore it is in 
the plaintiff's breaſt to delay any Trial by not carrying 
down the Record; unleſs the defendant, being fearful 
of ſuch neglect in the plaintiff, and willing to diſcharge 
himſelf from the action, will himſelf undertake to brin 


on the Trial, giving proper notice to the plaintif, Which 


proceeding is called the Trial by Prowi/s ; by reaſon of 


the clauſe then inſerted in the Sheriff's Yenire, viz, 
* Proviſo, provided that if two writs come to your hands, 
(that is, one from the plaintiff and another from the de. 
fendant,) you ſhall execute only one of them.“ But this 
practice hath begun to be diſuſed, fince the fat. 14 Geo. 2. 
c. 17, which enacts, that if, after iſſue joined, the cauſ- 
is not carried down to be tried according to the courſe 
of the Court, the plaintiff ſhall be eſteemed to be non- 
ſuited, and judgment ſhall be given for the defendant as 
in caſe of a nonſuit. See title Nonſuit. 

In caſe the plaintiff intends to try the cauſe, he i; 
bound to give the defendant (if he lives within fort; 
miles of London) eight days? notice of Trial; and, it 
he lives at a greater diſtance, then fourteen days“ no- 
tice, in order to prevent ſui pi iſe: And if the plaintif 
then changes his mind, and does not countermand the 
notice, fix days before the Trial, he ſhall be liable to pay 
colts to the defendant for not proceeding to Trial, by the 
ſame laſt- mentioned ſtatute. The defendant, however, 


or plaintiff, may, upon good cauſe ſhewn to the Court 


above, as upon abſence or ſickneſs of a material witneſs, 
obtain leave upon motion to defer the Trial of the cauſe 
till the next Aſſiſes. 3 Comm. c. 23. | 

The fat. 14 Geo. 2. c. 17, only requires ten days? no- 
tice of Trial; but at the Sittings in London and Weftmin- 
fier, the former practice of fourteen days? notice was {till 
continued, But in all country cauſes, ten days? notice is 
ſufficient: As where the Commiſſion-Day 1s on the fif- 
teenth of any month, notice of Trial muſt be given on or 
before the fifth. /mpey's Pradt. If the defendant reſides 
within forty miles of London, and if the cauſe is to be tried 
at the Sittings in London or Weſtminſter, then two days“ 
notice of countermand, before it is to be tried, is ſufficient. 
Sellon*s Pra. | 

Where there have been no proceedings within four 
Terms, a full Term's notice muſt be given previous to 
the Aſſiſes or Sittings; unleſs the cauſe has been de- 
layed by the defendant himſelf, by an injunction or other 
means. Sellon's Pratt: 2 Black, Rep 784 : 3 Term Rep. 


5 30.—lf the defendant proceed to Trial by Provi/o, he 


muſt give the ſame notice as would have been required 
from the plaintiff. Se/loz's Prad — Sometimes the Courts 
impoſe it as a condition upon the defendant, that he ſhall 
accept ſhort notice of Trial; which, in country cauſes, 


-ſhall be given at leaſt four days before the Commiſfion- 


Day, one day being excluſive, and the other incluſive. 
3 Term Rep, 660. - But in town cauſes, two days? notice 
ſeems ſufficient in ſuch a caſe. Tidd's Praga. 

The old rule for entering cauſes in London and Middle- 
ſex was, that unleſs they were entered with the Chict 
Juſtice, two days before the Sittings upon which they 
were to be tried, the Marſhal might enter a ne recipia- 
tur, at the requeſt of the defendant or his attorney. And 
this rule ſtill holds, with regard to Trials at the Sittings 


in Term. But if a cauſe was to be tried at the Sittings. 


aſter Term, no ne recipiatur could be entered, until after 
Proclamation made, by order of the Chief Juſtice, for 


bringing in the record; and then, if the record was not 


brought in, the defendant's attorney might enter a u. 
recipiatur. Tidd's Prada. 

At preſent, the practice with regard to entering cauſes 
for Trial, at the Sittings after Term or Aſſiſes, ſtands 
thus : In Middleſex, no record or writ of NH Prius will 


be received, at any Sitting after Term, unleſs the _ 
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mall be delivered to and entered with the Marſhal, 


within two days after the laſt day of every Ferm; and in 
London, no record of N/ Prins will be received, at any 
Sitting after Term, unleſs the ſame ſhall be delivered 
to and entered with the Marſhal, the day before the 
day to which the Sittings in London ſhall be adjourned, 
by nine in the evening. At the Aſſiſes, the writ 
and record are entered together; and no writ and 
record of M Prius ſhall be received, in any county in 


England, unleſs they ſhall be delivered to and entered 


with the Marſhal, before the firſt Sitting of the Court, 
aſter the Commiſſion- Day, except in the counties of York 
and Norfolk, and there the writs and records ſhall be 
delivered to and entered with the Marſhal, before the 
firſt Sitting of the Court, on the ſecond day after the 
Commiſſion-Day, otherwiſe they ſhall not be received, 
And both in London and Middleſex, as well as at the 
Aſſiſes, every cauſe ſhall be tried in the order in which 
it is entered, beginning with remaners, (thoſe which have 
ſtood over from former Sittings,) unlets it ſhall be made 
out to the ſatisfaQtion of the Judge, in open Court, that 
there is reaſonable cauſe to the contrary ; who thereupon 
may make ſuch order for the 'I'rial of the cauſe, fo to be 
put off, as to him ſhall ſeem juſt. Rule Hil. 14 Geo. 2. 
Special. Jury cauſes are appointed for particular days; 
and in London and Middle/ex no cauſe can be tried by a 
Special Jury, unleſs the rule for ſuch Jury be drawn up, 
and the cauſe marked as a Special Jury, in the Marſhal's 


book of Cauſes, before the Adjournment-Day after each 


Term. Rule Trin. 30 Geo. 3. 

The cauſe being entered, ſtands ready for Trial, at 
the Bar of the Court, or before the Judge at Ni/7 Prius; 
and previous to its coming on, a Brief ſhould be pre- 
pared for each party, and delivered to Counſel ; contain- 
ing a ſhort abſtract of the pleadings, a clear ſtatement 
of the caſe, and a proper arrangement of the proofs, 


with the names of the witneſſes, The grand rule to be 


obſerved in drawing Briefs, conſiſts in conciſeneſs with 
perſpicuity. Tidd's Pract. K. B.: Sellon's Pra. 

When the cauſe is called on in Court, in its turn, ac- 
cording to a liſt or paper, made out from the order in 
which the ſeveral cauſes are entered for hearing, by the 
Attornies in each cauſe, the Record is handed to the Judge 
to peruſe and obſerve the pleadings, and what iſſues the 
parties are to maintain and prove. If no plea prrs darrein 
continuance (lee title Pleading 1. 3.) intervenes, the 
Jury being completed, ſworn, and ready to hear the 
merits, in order to fix their attention the c!o{er to the 
fats which they are impanelled and {worn to try, the 
pleadings are opened to them by Counſel on that fide 
which holds the affirmative of the queſtion in iſſue, For 
the iſſue is ſaid to lie, and proof is always firſt required, 
upon that ſide which affirms the matter in queſtion. The 
opening Counſel briefly informs them what has been 
tranſaed in the Court above; the parties, the nature of 
the action, the declaration, the plea, replication, and 
other proccedings; and laſtly, upon what point the iſſue 
is joined, which is there ſent down to be determined. 
Inſtead of which, formerly, the whole record and proceſs 
of the pleadings was read to them in Eugliſb by the 


Court, and the matter in iſſue clearly explained to their 


capacities. 'The nature of the caſe, and the evidence 
intended to be produced, are next laid before them by 
Counſel allo on the ſame ſide; and, when their evidence 
is gone through, the Advocate on the other tide opens 


| 


—— 


| 


the adverſe caſe, and ſupports it by evidence; and then 
tne party which began is heard by way of reply. 
3 Comm. c. 23. 

As to the nature of the Evidence at the Trial, ſee this 
Dictionary, titles Evidence; Fury III. 

When the Evidence is gone through on both ſides, 
the Judge, in the preſence of the parties, the Counſel, 
and all others, ſums up the whole to the Jury; omitting 
all ſuperfluous circumitances, obſerving wherein the main 
queſtion and principal iſſue lies, ſtating what evidence 
has been given to ſupport it, with ſuch remarks as he 
thinks neceſſary for their direction, and giving them his 
opinion in matters of Law ariſing upon that evidence : 
The Jury then (unleſs the caſe be very clear) withdraw 
from the Bar to contider of their verdiQ ; and when they 
are unanimouſly agreed, return, and before they deliver 
their verdict, the plaintiff is bound to appear in Court, 


by himſelf, Attorney, or Counſel, in order to anſwer tde 


amercement to which by the old Law he is liable, in caſe 
he fails in his ſuit, as a puniſhment for his falſe claim. 
To be amerced, or & mercie, is to be at the King's mercy 
with regard to the fine to be impoſed ; in miſericordid 
Domini Regis pro falſo clamore ſao. The amercement is 
diſuſed, but the form ſtill continues; and if the plaintiff 
does not appear, no verdict can be given, but the plain- 
tiff is ſaid to be nonſuit, ron /equitur clamorem ſuum. 
Therefore it is uſual for a plaintiff, when he or his 
Counſel perceives that he has not given evidence ſuffi- 
cient to maintain his iſſue, to be voluntarily nonſuited, 
or withdraw himſelf ; whereupon the Crier 1s ordered to 


call the plaintiff, and if neither he, nor any body for 


him, appears, he is nonſuited, the Jurors are diſcharged, 
the action is at an end, and the defendant ſhal] recover 
his coſts. The reaſon of this practice is, that a nonſuit 
is more eligible for the plaintiff, than a verdi& againſt 
him. See title Nonjait ; and further, title Jury III. 
When a verdi& will carry all the coſts, and it is doubt. 
ful, from the evidence, for which party it will be given, 
and the action is trivial, though founded in ſtrict Law, it 
is a common practice for the ſudge to recommend, and 
the parties to conſent, that a Juror all be withdrawn: And 
thus no verdict is given, and each party pays his own coſts, 
If the plaintiff appears, the Clerk as the Jory who 
they find for ? and if for the plaintiff, what damages? 
The Jury naming the ſum, ard what cofts, or pronounce 
ing for the defendant, the Aſſociate enters the verdict on 
the back of the panel of the Jurors? names, and repeats 
it to the jury, which Eniſhes the Trial. The Verdict, 
Nonſuit, or whatever elſe paſſes at the Trial, is entered 


on the back of the Record of & Prius; which entry, from 


the Latin word it began with, is called the Poftea ; the 
ſubſtance of which is, that e, Afterxvards, the ſaid 
plaintiff and defendant appeared by their Attornies at the 
place of Trial, and a Jury being fworn, found ſuch a 
Verdict; or as the caſe may happen. This, being added 
to the roll, is returned to the Court from which it was 
ſent, and the hiſtory of the cauſe is thus continued, See 
titles Pleading ; Pradtice; Record. 

When the cauſe is tricd at the Sittings in Lendon or 
Middle, the Aflociate in the Court of K. B. delivers 
the record to the party for whom the verdict is given; 
and he afterwards indorics the Poffea, from the Aſſo- 
ciate's Minutes, on the Pane! : But when the cauſe is 
tried at the Aſſiſes, the Aſſociate keeps the record till 
the next Term, and then delivers it, with the Po 
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indorſed thereon, to che party obtaining the verdict. On 
a motion for a new Trial, the Po//ea was brought into 
Court, and after the new Trial had been denied, the 
Poftea could not be found; the Court, on debate, 
ordered a new one to be made out, from the record 
above, and the Aſſociate's notes, If the Potea be wrong, 
it may be amended by the Plea-roll, by the memory or 
notes of the judge, or by the notes of the Aſſociate or 
Clerk of Aſſiſe. T Prat. K. B.; and ſee Sellon's Pratt. 

After theſe proceedings, the party entitled proceeds 
to enter up his Judgment; for which a. certain period is 
allowed, and of which notice muſt be given to the oppo- 
ſite party by a rule of Court: And within the time al- 
lowed by that rule, motion mutt be made for a New 
Trial, (fee po. III.) or in arreſt of Judgment, Ec. 
See titles Fudgement ; Practice; Motion, &C. 

Many deſerved eulogies are beſtowed on this mode of 
Trial by Jury, in the Commentaries ; where alſo ſome 
defects in it are ſuggeſted ; as, the want of a complete 
diſcovery by the oath of the parties ; the want of power 
to examine witneſſes abroad; or to compel the produc- 


tion of books and papers belonging to the parties; and 


the prejudices or inconveniences arifing from the loca- 
lity of Trial and juriſdiction. —All, or molt of theſe de- 
feds are, however, generally remedied in practice: And, 
on the whole, this mode of deciſion will be found (with all 


its unavoidable imperfections) the beſt criterion for in- 


veſtigating the truth of facts ever eſtabliſhed in any 
country. See 3 Comm. c. 23. 

Seifin of a houſe in the Zaſ Indies is not triable here. 
1 Strange 646. In covenant the action was laid in Len- 
&on, and iſſue joined upon a feoffment in Oxforaſpire, of 
lands in that county, and the cauſe was tried in London; 
after verdi& it was objected that the Trial ought to have 
been in Oxßoraſbire; but reſolved, that by the far. 17 
Car. 2, it was well tried in the county where the action 
was brought : But though the words of that ſtatute are, 
that it ſhall be good, if tried by the county where the 
action is laid, it hath been adjudged, that muſt be under- 
ſtood of a Trial by the county where the matter in iſſue 
doth ariſe ; for otherwiſe it would deſtroy the whole Law 
concerning Trials by Juries. 3 Sa. 364. See this Di. 
titles Action; Venue; Indifment, &c. 


IT. Tus SEVERAL methods of Trial and Conviction 
of Offenders, eſtabliſhed by the Laws of England, were 
formerly more numerous than at preſent ; and among 
them were reckoned the Trial by Ordeal; by Cor/ned ; 
and by Battel. See this Dictionary, under thoſe titles. 

The Trial of Peers, in caſes of Treaſon and Felony, 
or Miſpriſion of either, is by the Peers of Great Britain 
in the Court of Parliament, or the Court of the Lord 
High Steward, when a Peer is indicted ; For in caſe of 
Appeal, and all other criminal proſecutions therein, for 
the offences above mentioned, they are tried like Com- 
moners by a Jury. 9 Rep. 30: 3 Iuſt. 30: 2 It. 49. 
See this Dictionary, titles Appeal; Peers IV. 

Tne Trial by Jury, or the Country, per patriam, is 
alſo that Trial by the Peers of every Ezgli/hman, which, 
as the grand bulwark of his liberties, is ſecured to him 


by the Great Charter. 


As to the mode of proceeding and giving the verdict, 
in the Trial of Criminal Caſes, ſee, in genera), titles Jury 
IV. 1 #widence (Intred.); Treaſon V. 


The following ſummary will give a general idea ef 
the nature of Trials in Criminal Caſes :; 

The Bill of indictment againſt an offender having 
been prepared; the party proſecutor and others being 
bound over to give evidence, the Grand Jury having 
found the Bill; tre priſoner is brought to the bar of the 
Court; and the Crier, or Clerk of the Arraigns, ſays 
to him, ** 4. B. hold up thy hand: Thou flandeſt in- 
dicted by the name of 4 B for ſuch a felony, Sc. (te- 
citing the cr me laid. in the indictment): How ſayeſt thou, 


art thou guilty of this felony, Cc. whereof thou ſtandreſt 


indicted, or Not Guilty?“ Lo which the priſoner an- 
ſwers, “ Not Guilty :** Whereupon the Clerk of the 
Peace ſays, “ Culprit, (ſee title Pleading II,) How wilt 
thou be tried?“ And the offender ant vers, © By God and 
my Country.“ 

This was formerly a very ſignificant queſtion and an- 
ſwer, when there were Trials by Battel, and by Ordeal, 
as well as by Jury ; and when the offender anſwered the 
queſtion, ** By God and his Country,“ it ſhewed that he 
made choice to be tried by a jury: But now there is no 
other way of 'I' rial of Criminals. Blount's Diet. 

When the priſoner has pleaded Not Guilty, (which is 
the common plea,) it is to be recorded; and then the 
Petit Jury are called upon the panel, and a full Jury 
appearing, the priſoner is told they are to paſs upon hy 
life and death, and that he may challenge any of them 
as they come to the book to be ſworn, and before they 
are ſworn; for not being indifferent, but partial, or 
other defect, Sc. Then the Jury are ſworn, well and 


truly to try the priſoner, and to bring in a true verdict. 


This being done, the inditment is recited, and the Jury 


are acquainted with the particular crimes of which the pri- 


ſoner ſtands indicted; and the Clerk of the Peace, addreſſ- 
ing the Jury, ſtates the crime laid in the indictment; and 
adds,“ Jo which indictment he hath pleaded Not Guilty, 
and for his Trial hath put himſelf upon God and his Coun- 
try, which Country you are: So that you (the Jury) are to 
inquire whether he be guilty of the felony, &c. whereof 
he ſtands indicted, or not? If you find him Guilty, you 
are to makc inquiry into what goods and chattels he 
had at the time that the ſaid felony, &c. was committed, 
or at any time ſince: And if you find him Not Guilty, 
you ſhall inquire whether he did fly for it; and if he 
fled for it, what goods, &c. he had at the time of his 


flight; but if you find him Not Guilty, and that he did 


not fly, you ſhall then ſay no more.” Then the Clerk 
of the Peace ſwears the witneſſes to give true evidence; 
to ſpeak the whole truth, and nothing but the truth ; 
and when the evidence is given to the Jury concerning 
the priſoner, the Jury (if they go out of the Court to 
conſider of their verdict) are to be kept in a room, by a 
ſworn Bailiff appointed, without meat, drink, fire, or 


candle, and without any perſons ſpeaking to them, till 


they bring in their verdict. See title 7ury IV. All things 
being given in charge, the Jury go to their room, and 
conſider of the matter; when they are all agreed, and 
returned within or near the bar, the priſoner is brought 
forth, and the Jury are called over; who all appearing, 
and the priſoner being ſet to the bar, the Clerk of the 


Peace ſays to them, Look upon the priſoner, you 


Gentlemen of the Jury ; How ſay you, is 4. B. Guilty of 
the felony, &c. of which he ſtands indicted, or Not 
Guilty?“ If the Jury ſay Not Guilty, it is recorded, and 
the priſoner taken away; if they lay Gu:/ty, the Clerk 

of 
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of the Peace ſays, Gentlemen of the Jury, hearken to preferred or not, and as well without eonvicticn as with 


your verdict as the Court hath recorded it; You ſay 
J. B. is Guilty of the felony, Sc. whereof he ſtands in- 
diced :* Lo which they anſwer “ Yes::*? Then pro- 
clamation is made for all perſons to keep filence, on 
which the priſoner is ſet to the bar, and ſentence paſſed 
upon him; after which an ordet or warrant is made for 
his execution, — Though this part of paſſing ſeatence 
only takes place. immediately, in caſes of Murder; the 
fclons being all brought up together, at the end of the 
Seſſions, to receive their ſeveral ſentences. 
It is not cuſtomary nor agreeable to the general courſe 
of proceedings, (unleſs by conſent cf parties, or where 
the defendant is actually in gaol,) to try perſons, indicted 
for miſdemeinors, at the ſame Court in which they have 
pleaded Nor Guilty, or traverled the indictment, But they 
uſually give ſecurity to the Court to appear at the next 
Aſliſes or Seſſions, and then and there to try the traverſe, 
giving notice to the Proſecutor of the ſame. 4 Comm. 
c. 27. p. 351+ DE a 

Every defendant, indicted for a miſdeme ſnor, ſhould 
give full eight days? notice of Trial to the proſecutor, be- 
tore the Aſſiſes, if the Trial is to be there; if at the Seſ- 


ions, it is uſual to give two or three days? notice: Or the 


juſtices at Seſſions fix, as a general rule, what time 
they think a reaſonable notice in ſuch caſes, Cro. C:rc. 
Comp. 17; 48. 

When the Jury is ſworn, if it be a cauſe of any con- 
ſequence, the indictment is uſually opened, and the evi- 
dence marſhalled, examined, and enforced by the Coun- 
ſel for the Crown or Proſecution. But it is a ſettled rule 
at Common Law, that no Coanlel ſhall be allowed a pri- 
loner upon his Trial, upon the General Iſſue i any capi- 
tal crime, unleſs ſome point of Law ſhall ariſe proper to 
be debated. —This has been conlidered as ſo great a 
hardſhip, and ſo very inconſiſtent with the general prin- 
ciples of the Exgliſhb Laws, that the Judges never ſcruple 
to allow a priſoner Counſel, to inſtruct him what queſ- 
tions to aſk, or even to alk queitions for him, with reipect 
to matters of fact: But the Counſel are not allowed to 
addreſs the Jury; except in caſes of Treaſon, under fat. 
7 W.3. c. 3. See title Treaſn V. But in matters of 
Law, or in the Trial of Iſſues, or collateral facts, pri- 
ſoners are entitled to the full aſſiſtance of Counſel. See 
4 Comm. c. 27: Fe. 232, 242. 

If the Jury find the priſoner No? Gui, he is then for 
ever quit and diſcharged of the accuſaticn, except he be 
appealed of Felony, within the time limited by Law. See 


— — — ———p—ů — 


title Appeal. And upon ſuch his acquittal or diſcharge, 


for want of proſecution, he ſhall be immediately ſet at 
large, without payment of any fee to the Gaoler. Sz. 
14 Geo. 3. c. 20. But if the offender is convicted, 
two collatoral circumitances immediately ariſe, 1. On a 
conviction, (or even upon an acquittal where there was a 
reaſonable ground to proſecute, and in fact a bona fide 
proſecution,) for any Grand or Petit Larceny, or other 
Felony, the reaſonable expences of pro'ecution, and alſo, 
if the proſecutor be poor, a compenſation for his trouble 
and loſs of time, are by „ats. 25 Geo. 2. c. 36: 18 Geo, 3. 
c. 19, to be allowed him out of the County Rock, if he 
petitions the Judge for that purpoſe; and by „at. 27 
Geo. 2. c. 3, explained by the {ame ſtatute 18 Geo. 3. 
c. 19, ali perſons, appearing upon recognizance or 


bab perna to give evidence, whether any indictment be 


it, are entitled to be paid their charges, with a fartner 
allowance (if poor) for their trouble and loſs of time, 
2. On a conviction of Larceny, in particular, the pro- 
fecutor ſhall have reſtitution of his goods; as to which, 
ſee this Dictionary, title Re/titution, 


III. Cavsts of ſuſpending the Judgment, by grant- 
ing A New T RIAL, are at preſent wholly exrrin/ic ; that 
is, ariſing from matters foreign to, or dehors the record, 
— Of this fort are want of Notice of Trial; or any fla- 
grant miſbehaviour of the party prevailing towards the 
Jury, which may have influenced their verdi& ; or any 
groſs miſbehaviour of the Jury among themſelves ; alſo, 


it it appears by the Judge's report, certified to the 


Court, that the Jury have brought in a verdi& without, 
or contrary to evidence, fo that he is reaſonably diſſatiſ- 
tied therewith ; or if they have given exorbitant da- 
mages; or if the Judge himſelf has miſdirected the 
Jury, ſo that they found an unjuſtifiable verdi&; for 
theſe, and other reaſons of the like kind, it is the prac- 
tice of the Court to award a Ne, or Second Trial. But 
if two Juries agree in the ſame or a ſimilar verdict, a 
third Trial is feldom awarded; for the Law will not 
readily tuppoſe, that the verdict of any one ſubſequent 
Jury can countervail the oaths of the two preceding 
ones. 3 Comm. c 24. Though the Court will grant 


any number of new Trials in the ſame Action, if the 


Jury find verdicts contrary to the eſtabliſhed Law. Tin- 
dal and Brown, I Term Rep. 

The exertion of theſe ſuperintendent powers of the 
King's Courts, in ſetting aſide the verdi& of a Jury, 
and granting a New Trial, on account of miſbehaviour 
in the Jarors, is of a date extremely ancient. There 
are inſtances, in the Year-books of the reigns of Eg- 
ward III, Herxry IV., and Henry VII. of Judgments be- 
ing ſtaid, (even after a Trial at Bar,) and new Fenire”s 


awarded, becaufe the Jury had eat and drark without 


conſent of the Judge, and becauſe the plaintiff had 
privately given a paper to a Juryman before he was 
ſworn. And upon theſe the Chief Juſtice Glynn, in 
1655, grounded the firſt precedent that is reported in 
our books, for granting a New Trial upon account of 
exceſſive damages given by the jury; apprehending, 
with reaſon, that notorious partiality in the Jurors was 
a principal ſpecies of miſbehaviour. Sry. 466. A few 
years before, a praQtice took riſe in the Common Pleas, 
of granting New Trials upon the mere Certificate of the 
Judge, (unfortiſied by any report of the evidence,) that 


the verdict had paſſed againſt his opinion; though Chief 
| Juſtice Rolle (who allowed of New Trials in cafe of miſ- 


behaviour, ſurpriſe, or fraud, or if the verdict was no- 
toriouſly contrary to evidence) refuſed to adopt ther 
practice in the Court of King's Bench. And at that 
time 1t was clearly held for Law, that whatever matter 
was of force to avoid a verdict, ought to be returned 
upon the Potea, and not merely ſurmiſed by the Court; 
leit Poſterity ſhould wonder why a new Fezire was award- 
ed, without any ſufficient reaſon appearing upon the 
record. Bat very early in the reign of Charles II. 
New Trials were granted upon 4dawvits ; and the former 
ſtrictneſs of the Courts of Law, in reſpect of New Trials, 
having driven many parties into Courts of Equity, to 
be relieved from oppreſſive verdidts, they are now more 

liberzd 
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| liberal in granting them; the maxim at preſent adopted 


being this, that (in all caſes of moment) where juſtice 1s 
not done upon one Trial, the injured party is entitled 
to another. 3 Comm. c. 24. 

Formerly, the principal remedy for reverſal of a ver- 
dict unduly given, was by writ of Attaint ; which is at 
leaſt as old as the inſtitution of the Grand Aſſiſe by 


Henry II. in lieu of the Norman Trial by Battel; and as 


to which, fee this Dictionary, title Actaint. 
Next to doing right, the great object in the adminiſtra- 
tion of public juſtice, ſhould be to give public ſatisfaction. 


| If the verdiR be liable to many objections and doubts, in 


the opinion of his Counſel, or even in the opinion of By- 
ſanders, no party would go away ſatisfied unleſs he had 
a proſpet of reviewing it. Such doubts would with 
him be deciſive; he would arraign the determination as 


- manifeſtly unjuſt; and abhor a Tribunal which he ima- 


gined had done him an injury without a poſſibility of re- 
dreſs, 3 Comm. c. 24. 

Granting a new Trial, under proper regulations, 
cures all theſe, and many other, inconveniences ; and at 
the fame time preſerves entire, and renders perfect, that 
moſt excellent method of deciſion, which is the glory of 
the Englih Law. A new Trial is a rehearing of the 
cauſe before another Jury ; but with as little prejudice to 


either party, as if it had never been heard before. No 


advantage is taken of the former Verdict on the one ſide, 
or the Rule of Court for awarding ſuch ſecond Trial on 
the other; and the ſubſequent verdict, though contrary 
to the firſt, imports no tittle of blame upon the former 
Jury ; who, had they poſſeſſed the ſame lights and ad- 
vantages, would probably have altered their own opi- 
nion. The parties come better informed, the Counſel 
better prepared, the Law is more fully underſtood, the 
Judge is more maſter of the ſubject, and nothing is now 
tried but the real merits of the caſe. 3 Comm. c. 24. 

A ſuficient ground muſt however be laid before the 
Court, to ſatisfy them that it is neceſſary to juſtice that 
the cauſe ſhould be farther conſidered, If the matter be 
ſuch, as did not, or could not, appear to the Judge who 
preſided at N Prius, it is diſcloſed to the Court by 
Affi davit; if it ariſes from what paſſed at the Trial, it 
is taken from the Judge's information, who uſually 
makes a ſpecial and minute report of the evidence, 
Counſel are heard on both fides, to impeach or eſtabliſh 
the verdict, and the Court give their reaſons at large, 
why a new examination ought or ought not to be allowed, 
The true import of the evidence 1s duly weighed, falſe 
colours are taken off, and all points of Law which aroſe 
at the Trial are, upon full deliberation, clearly explained 
and ſettled. 3 Comm. c. 24. | 
Nor do the Courts lend too eaſy an ear to every appli- 
cation for a review of the former verdict. They muſt 


be ſatisfied that there are ſtrong probable grounds to 


ſuppoſe that the merits have not been fairly and fully 
diſcuſſed, and that the deciſion is not agreeable to the 
juſtice and truth of the caſe. A new Trial is not 
granted, where the value is too inconſiderable to merit 
a ſecond examination. It is not granted upon nice and 
formal objections, which do not go to the real merits. 
It is not granted in caſes of ſtrict right, or ſummum jus, 
where the rigorous exaction of extreme legal juſtice is 
hardly recoucileable. to conſcience, Nor is it granted 


where the ſcales of evidence hang nearly equal; tha: 
which leans againſt the former verdict, ought always 
very ſtrongly to preponderate. 3 Comm. c. 24. 

In granting ſuch farther Trial, (which is matter of 
ſound diſcretion,) the Court has alſo an opportunity, 
which it ſeldom fails to improve, of ſupplying the defects 
in this mode of Trial, before thortly alluded to, by lay. 
ing the party applying under all ſuch equitable terms, 


as his antagoniſt ſhall defire, and mutually offer to comply 


with; ſuch as, the diſcovery of ſome facts upon oath ; 
the admiſſion of others not intended to be litigated; the 
production of deeds, books, and papers; the examination 
of witneſſes, iafirm or going beyond ſea; and the like, 
And the delay and expence of this proceeding are ſo 
ſmall and trifling, that it ſeldom can be moved for to 
gain time, or to gratify humour. The motion muſt be 
made within the firſt four days of the ſucceeding Term 
after the Verdict, within which Term it is uſualiy heard 
and decided. And it is worthy obſervation, how infi- 
nĩtely ſuperior to all others the Trial by Jury approves 
itſelf, even in the very mode of its reviſion. In every 
other country of Europe, and in thoſe of our own Tribunals 
which conform themſelves to the proceſs of the Civil 
Law, (the Scotch Courts, for example,) the parties are 
at liberty, whenever they pleaſe, to appeal from day to 
day, and from Court to Court, upon queſtions merely 
of fact; which is a perpetual ſource of obſtinate chi- 
cane, delay, and expenſive litigation, With us, no new 
Trial is allowed, unleſs there be a manifeſt miſtake, and 
the ſubject- matter be worthy of interpoſition. The 
party who thinks himſelf aggrieved, may Kill, if he 
pleaſes, have recourſe to his writ of Allatut after judge 
ment; in the courſe of the Trial he may demur to the 


| Ewigdence; or tender a Bill of Exceptions, And, if the 


firſt is totally laid aſide, and the other two very ſeldom 
put in praQtice, it is becauſe long experience has ſhewn, 
that a motion for a ſecond Trial is the ſhorteſt, cheapeſt, 
and moſt effectual cure for all imperfections in the ver- 


dit ; whether they ariſe from the miſtakes of the parties. 
themſelves, of their Counſel or Attornies, or even of the 


Judge or Jury. 3 Comm. c. 24. 

If the verdict of the Jury be agreeable to Equity and 
Juſtice, the Court will not grant a new Trial, though 
there may have been an error in the admiſſion of evi- 
dence, or in the direction of the Judge. 4 Term Rep. 468. 
—And it will not be granted merely becauſe it has been 
diſcovered, after Trial, that a witneſs examined was in- 
competent. 1 Term Rep. 717. —But exceſſive damages 
in all caſes, except in actions for Adultery, are a ſufficient 
ground to grant a new Trial. 5 Term Rep. 257. 

A new Trial may be granted on account of the miſ- 
conduct of the Jury, as if they have referred to chance 
to determine the party for whom the verdict was given : 
But the Courts have frequently refuied to hear any atit- 
davit of ſuch conduct from the jury themſelves, 1 Term 
Rep. 11. 

It is generally ſaid, that there cannot be a new Trial, 
in penal actions and criminal proſecutions, when there is 
a verdict for the defendant ; the principle of this being 
the great favour which the Law ſhews to the liberty of 
the Subject. But the rule does not extend to informations 
in the nature of Que H arranto. See that title, and 2 Term 

Nep. 484.— Nor does it extend to an action on a penal 
ſtatute, in which a verdict is given for the defendant, in 
conſe- 
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conſequence of the miſdirection of the Judge. 4 Term 
Rep. 753 | 

See * Tidd's Practice; and on this ſubject of 
Trial in general, and as connected therewith, fee this 
Dictionary, titles Fury; Pleading; Practice; Aſſiſes ; 
ard other applicable titles. 

If the iſſue tried in any cauſe is not joined, it is not a 
good Trial; except it be an iſſue in Chancery in the 
Petit Bag fide, which is to he ſent from thence to be 
tried in B. R. Hi. 22 Car. It is a Mis-"I'rial for a thing 
to be tried before a Judge, who hath intereſt in the 
thing in queſtion ; and if a cauſe is tried by a Jury out 
of a wrong county, or there be any error in the proceſs 
againſt the Jurors, or it is directed to a wrong officer, 
55c. it is a Mis-Trial; likewiſe, where matter of record 
is tried by a Jury, it will be a Mis-Trial; but if the 
matter of record be mixed with matter of fact, Trial by 
Jury is good. Hob. 124. A Mis-Trial is helped by the 
Statute of Jeofails, Sce titles Amendment; Pleading, 


TRIBUCH; See Ca/tigarory. 

TRICENNALE ; See Trenlal. 

TRICESIMA, An ancient cuſtom in a borough in 
the county of Hereford, fo called, becauſe thirty bur- 
geſſes paid 14. rent for their houſes to the Biſhop, who 
is Lord of the manor. Lib. Nigr. Heref. 

TRIDINGMOTE, The Court held for a Triding 
or Trithing. See Trithing. 

TRIENNIAL ELECTIONS}; See Parliament VIII. 

TRIGINTALS ; See Treutal. 

TRIHING ; See Trithing. | 

TRILION, A word uſed by merchants in accounts, 
to ſhew that the word million is thrice mentioned. 
Merch, Dia. It ſignifies millions of millions of millions, 

TRIMII.CHI, The Erg/iþ Saxons denominated the 


month of May Trimilchi ; becauſe they milked their cat- 


tle three times every day in that month. Beda. 

TRINITY, Trinitas.] The number of three Perſons 
in the Godhead or Deity ; denying any one of the Per- 
ſons in the Trinity to be God, is ſubject to divers penal- 
ties and incapacities by „at. 9 & 10 WV. 3. c. 32. See 
title Blaſpbemy. ä 

TrxiniTyY-Hovss, A kind of College at Deptford, be- 
longing to a company or corporation of ſeamen, who 
have authority by the King's charter to take knowledge 
of thoſe that deliroy ſea marks; allo to redreſs the faults 
of ſailors, and divers other things belonging to navi- 
gation. See /tar. 8 Eliz. c. 13; and title Pilots. 

TRINK, A fiſhing net, or engine to catch fiſh, Srat. 
2 Hen 6 c. 15. 

TRINOBANTES, The ancient inhabitants of 
Middleſex, Eſix, Hertfordſhire, &c. 

TRINODA NUECESSITAS, Signified a threefold 
neceſſary tax, to which all lands were liable, in the Saxon 
times, 7. e. for repairing of bridges; the maintaining of 
caſtles or garriſons ; and for expeditions to repel inva- 
ſions: And in the King's grants, and conveyances of 
lands, theſe three things were excepted in the immuni- 
ties from other ſervices, Fc. Paroch. Antiq. 46: Cowell: 
delden, in not, adm. | 

TKIORS, TRIOURS, or TRIERS, Such as are 


choſen by the Court to examine whether a challenge 


made to the panel of Jurors, or any of them, be juſt or 
not. Breke 122. See title Jury II. 
Tz1oRs, LorDps ; See title Peers IV. 


4 


TROVER. 


Talons or JuRoRs ; See title Jury II. 

TRIPODIUM, Leg. Hen. 1. c. 64. In quibus wers 
cauſis triplicem ladam haberet, ferat judicium tripodii, i. e. 
60 ſalid. The meaning is, that as for a ſmall offence, or 
for a trivial cauſe, the compoſition was twenty ſhil- 
lings; ſo for a great offence, which was to be purged 
triplici lada, the compoſition was to be three times 
twenty ſhillings, viz. tripodio. Couve!!, 

TRIRODA TERRÆ, A quantity of land, contain 
ing three rods or perches. MS. El. Afomele Mus. 

TRISTEGA, The uppermoſt room in the houſe, a 
garret or room three ſtories high. Matt. Paris, an. 1247. 

TRISTIS, ſaid to be from Fr. Trait, i. e. Truft.] 
An immunity, whereby a man is freed from attendance - 
on the Lord of a foreſt when he is diſpoſed to chaſe 
within the foreſt ; and, by this privilege, he ſhall not be 
compelled to hold a dog, to follow the chace, or ſtand at 
any place appointed, which otherwiſe he is obliged to, 
on pain of amerciament. Manwoed, par. 1. pag. 86. 

TRISTRA, A poſt or ſtation, in hunting. Czvell, 

TRITHING; TRITHING-REEVE; Ihe third part 
of a County, or three or more Hundreds or Wapentakes, 
were called a Triding, or Trithing; ſuch ſort of portions 
are the Laths in Kent, the Rapes in Sex, and the Rid- 
ings (corrupted from the word Trithing) in 7ork/rre ; 
and thoſe who governed theſe Trithings were thereupon 
called Trithing-Reeves, before whom were brought all 
cauſes that could not be determined in the Wapentakes 
or Hundreds. See Spe/man of the ancient Government of 
England, p. 52. 

The term Tr:ithing is alſo uſed for the Court held 
within the circuit of a Trithing, of the nature of a Court- 
Leet, but inferior to the County Court, to which cauſes 
might be removed from them. Magna Charta, c. 36. 

TRIUMVIR, A Trithing-man, or Coaltable of three 
Hundreds. Hit. Elien/. 

TRONAGE, T7 ronagium ] A cuſtomary duty or toll 
for weighing of wool: According to Fleta, trona is a 
beam to weigh with, mentioned in fat. Hem. 2. c. 25. 
Trenage being uſed for the weighing of wool in a ſtaple 
or public mart, by a common zona or beam; which, for 
the Tronage of wool in Landon, was fixed at Lenden Hall. 
Fleta, lib. 2. c. 12. The Mayor and Commonalty of 
Londen are ordained keepers of the beams and weights 
for weighing merchants* commodities, with power to 
aſſign clerxs, and porters, &c. of the great beam and 
balance; which weighing of goods and wares is called 
Tronage : And no ſtranger ſhali buy any goods in Len- 
don, before they are weighed at the King's beam, on 
pain of forfeiture. Chart. King Hen. VIII. 

TRONATOR, from Trona, i. e. Statera.] An of- 
ficer in the city of Landon, who weighs the woot brought 
thither. | 

TROPER, Troperium.] A book of alternate turns or 
reſponſes in ſinging Maſs ; called Liber ſeguentiarum, by 
Lindewoede., Ho ved. Hit. p. 283. 

TROPHYV MONEY, Money formerly raiſed and 
collected in the ſeveral counties of Eng/arnd, towards pro- 
viding harneſs and maintenance for the Militia, Cc. 
See Militia. 

TROV ER, From the Fr. Trou ver, i e. inverire.] 
An action which lies where one man gets poſſeſſion of the 

oods of another, by delivery, fnding, or otherwiſe, and 


refuſes to deliver them to the owner, or ſells or converts 
them 
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them to bis own uſe, without the conſent of the owner; 
for which the owner, by this action, recovers the value of 


his goods. EH. Ni. Pri. cap 12: 2 Lill. Abr. 618. 


The action of Trover and Conver/ion was in its original 
an action of Treſpaſson the Caſe, for recoveryot damages, 
againſt ſuch perſon as had actually foznd another's goods, 
and refuſed to deliver them on demand, but converted 
them to his own uſe: from which finding and con- 
verting, it is called an action of rover and Converſion. 
The freedom of this action from Wager of Law, and the 
leſs degree of certainty requiſi:e in detcribing the goods, 
gave it fo conſiderable an advantage over the action of 
Detinue, that, by a fiction of Law, actions of 'Trover were 
at length permitted to be brought againſt any man who 
had in his poſſeſſion, by any means whatſoever, the per- 
ſonal goods of another, and ſold them or uſed them with- 
out the conſent of the owner, or refuled to deliver them 
when demanded. The injury lies in the Converſion : for 
any man may take the goods of another into poſſeſſion, 
if he finds them; but no finder is allowed to acquire a 
property therein, unleſs the owner be for ever unknown: 
and therefore he mult not convert them to his own uſe, 
which the Law preſumes him to do, if he refuſes to re- 


- tore them to the owner; for which reaſon, ſuch refuſal 


alone is, prind facie, iutiicient evidence of a Converſion. 
The fact of the finding, or Trover, is therefore now to- 
tally immaterial: for the plaintiff needs only to ſuggeſt 
(as words of form) that he loſt ſuch goods, and that the 


| defendant found them; and, if he proves that the goods 


are his property, and that the defendant had them in his 


- Poſſeſſion, it is ſufycient, But a Converſion mult be 
fully proved: and then in this action the plaintiff ſhall 


recover damages, equal to the value of the thing con- 
verted, but not the thing itſelf; which nothing will re- 
cover but an action of Detinue or Replevin. (See thoſe 


titles.) 3 Comm. c. 9. 


In Trover, the Converſion is the Gift of the Action; and 
the manner in which the goods come to the defendant”; 
hands is but inducement; the plaintiff may therefore 
declare upon a devenerunt ad manus generally, or ſpe- 
cially by finding ; (though in fact the defendant came 
to them by dehvery ;) or that the defendant fraudu- 
lently obtained them ; as by winning them at cards from 


the plaintiff*s wife: And this being inducement, need not 


be proved: but it is ſufficient to prove property in the 
plaintiff; the poſſeſſion of, and converſion by, the defendant. 
Bull. N. P. 33: Epp. N. P. c. z. : 

If in Trover, an actual Converſion cannot be proved, 
then proof is to be had of a demand made, before the 
action brought, of the thing for which the action is com- 


menced, and that the thing demanded was not delivered: 


In this caſe, though an actual Convertion may not be 


g proved, a demand, and refuſing to deliver the things de- 


manded, is a ſufficjent evidence to the Jury that he con- 
verted the ſame, till it appears to the contrary. Io Rep. 


56, 491: 2 Lill.619. 
Where a defendant really comes to the poſſeſſion by 


finding, denial is a Converſion; but if he had the goods, 


fc by delivery, there denial is no Converſion, but evi- 
dence of a Converfion: And in both cafes, the defendant 
hath a lawful poſſeiſion, either by finding or by delivery; 
and where the pofle ſſion is lawful, the plaintifi mult ſhew 
a demand and a refuſal, to make a Converſion: Though 
if the poſſe hon was tortious, as if the deſendant takes 
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away the plaintiff's hat, the very taking is a ſufficient 
proof of the Converſion, without proving a demand and 
refu/al. Sid. 264: 3 Salk. 365. 

By Holr, Chief Juttice, the denial of goods to him who 
hath a right to demand them, is a Converſion ; and af- 
ter a demand and refuſai, if the defendant tender the 
goods, and the plaintiff retule to receive them, that wil! 
go only in mitigation of damages; not to the right of the 
action of Trover, for the plaintiff may have that {li!}, 
Mod. Caf. 212. An attion of Trover and Converſion 
may be brought for gouds, although the godds come 
into poſſeſſion of the plaintiff before the action is brought; 
which doth not purge the wrong, or make ſatisfaction 
tor that which was done to the plaintiff by detaining the 
goods: If a man takes my horſe and rides him, ang af 
terwards delivers him to me, Trover lies againlt him; 
for this is a Converũon, and the re- delivery is no bar 1g 
the action. 1 Danv. Abr. 21: 2 Lill. 618. 

It goods are delivered to one to deliver over to ano. 
ther, aud he to whom they were firſt delivered do atter.. 
wards retute to deliver them over, and converts them to 
his own ule ; he is liable to action of Trover not only by 
him who firil delivered them, but aiſo by him to whom 
they were to be delivered: And a plaintiff may chooſe 
to have his action of Trover againſt the firit finder of 
goods; or any other who gets them afterwards by ſale, 
Sc. 1 Bulft. 68: 1 Leon 183. 

Ifa common carrier has goods delivered to him to car. 
ry to a certain place, and a ſtranger takes them out of his 
poilefſion, and converts the goods to his own ule; action 
of Trover and Converſion lies, for the carrier, againſt him. 
i Mod. 31. Irover doth lie againſt a common carrier 
for negligence in loſing goods; though it deth not for 
an actual wrong: And it goods are tto!en from a carrier, 
he may not be charged in 'Trover and Converſion; but 


by action upon the cale on the cuſtom ot the Realm, Oc. 


2 Salk, 655. See title Carrier. 

Where gods are ſtolen, and, before proſecution of 
the offender by indictment, the party robbed brings ac- 
tion of I rover, it ies noi; for ſo felonies might be 
compounded; But where 4. fteals the goods or money 
of B. and is convicted, and hath his clergy, upon the 
proſecution of B , if B. brings Trover and Converſion 
for the money, and on Not Guilty pleaded this ſpecial 
matter is found, the plaintiff ſhall recover. 1 Hale's Hi. 
P.C. 546. See title Reftizution. 

If, upon a Fieri F acias, tne dhe riff takes goods in exe- 
cution, and, before the ſale of them, a ſtrapger takes 
them away and converts them to his own uſe ; the Sheriff 
may have an action of [rover and Converſion, as he had 
a lawſul poſſe ſſion, and is anſwerable for them. 2 Saud, 
47. An Executor may have Trover for the goods of 
the Teſtator 5 the Law gives him a property, which draw- 
eth the poſſe ſſion to it, though there be not an aRual 
poſſe ſſion. Latch 214. | 

There mult be à right or property in the goods, or 
a lawful poſſeſſion, Oc. which 15 to be proved by the 
plaintiff in rover, before the goods came to the de- 
fendant's hands: and ſuch owner may maintain Trover 
againſt any perſon into whoſe hands the goods have fall- 
en, though the perſon in whole poſſeſſion they are found 
may (as far as relates to kim'e.t) have honeſtly obtained 
it: provided it was not by ſale in market overt, or by 
other fair transfer, l. N. P. c. 12. 
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Trover lies for the finder of a jewel, againſt a gold- 
{mith who defrauded him of ite; 1 Sr. 503; for 
poſleſſion alone gives a ſufficient title to maintain tis 
action againſt all perſons, e cept ag aiaſt the actual owner, 
Prawing out part of a veſſel, and filling it up with wa- 
ter, is Converiion of all the liquor. 1 Sa. 576. A 
recovery in Trover veſts the property of the goods in 
the defendant, 2 & range 1078. 

In Trovet for a bond, the plaintiff need not ſhew the 
date; for che bond being loſt or converted, he may not 
kaow the date: and if be ſhould ſet out the date, and 
mistake it, he would fail in his action. Cre. Car. 262, 
1{ the defendant find the bond, and receive the money, 
ation of Account lietà againſt the receiver, and not 
'Trover. Cro. Eiiz. 723. 

The place of Converſion muſt be generally mentioned in 
Trover, or it will be naught. Cro. Rix. 73, 79. And yet 
where the Trover of goods is in one county, and the Con- 
-erfion in another county, the action bruught for theſe 
goods may be laid in the county where the Converſion was, 
oc in any other county, as it is only a tranſitory action; 
and neither the place of Trover, nor Converſion, are tra- 
verſable. Pajch. 23 Car. B. R. 

Trover lies againit baron and feme, ſetting forth that 
they converted the goods to the uſe of the huſhand ; for 
tie feme may be a trcſpaiſer, and convert them to the 
huſband's uſe, or the uſe of the ſtranger, but not to her 
own uſe; and if the Converſion be laid ad u/um of her- 
ſelf and huſb ind, or ad iſum proprium, & e. it will not 
be good. Crs, Car. 494. In Trover, the plaintiff may lay 
a Converſion here, and prove it to have been in Treland. 
Stile 331; 1 Med. Engl, Entr. 393. 

Action of. Trover or Detinue, at the plaintiff's election, 
may be brought for goods detained; for it is but juſtice 
that the party ſhould have his goods detained if they may 
be had, or elſe damages to the value for the detaining and 
Converſion of them. 2 Lill. Abr. 618. Action of I'ret- 
paſs, or T'rover, lies for the ſame thing; though they 
cannot be brought in one declaration: And the allega- 
tion of the Converſion of the goods in treſpaſs, is for 
aggravation of the damages, Cc. Cye. Zac, 50: Lutw. 
1526. See titles Detinue; Treſpaſs. 

Detinue doth not lie for money numbered; but Trover 
and Converſion lies for it : For though, in the finding and 
converting generally, the money of one perſon cannot be 
diſtinguiſhed from that of another, all money being alike; 
yet the proof that the plaintiff loft, and the defendant con- 
verted ſo much, maintains the action, 1t the verdict finds 
it. Jenk. Cent. 208, Where money is given to a per- 
ſon to keep, though it be not in bags, action of Trover 
will lie; becauſe this action is not to recover the money, 
but damages. Peph. 91: 3 Salk. 365. In caſe a maſ- 
ter delivers corn to his ſervant to fell, who does fo, and 
converts the money, the maſter may bring Trover againſt 
the ſervant, 2 Bulſt. 307: 1 Rell Rep. 59. Trover 
ſieth not for any part of a frechold; but if doors fixed 
are removed and converted, it will lie. N c, Inſt. 540. 

There is no proper plea in actien of Trover, where it 
jjes, but the General Iſſue Nor Guilty; on which the 
{ſpecial matter may be given in evidence, to prove the 
plaintiff hath no cauſe of action; or to entitle the de- 
fendant to the thing in controverſy. 2 Bu. 313. Jae 
alſo, 2 Salk. 654: Telv. 198: Cro. Car. 27: 2 Lill. 622, 
But there are ſeveral inſtances of Special Pleas in Juſtifi- 
cation, in the books, though the purpoſe of many of them 
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might have been anſwered by Evidence under the Gene- 
ral litzve: Such plea in juſtification ould always ſhew a 
complete title in the defendant; and ſuch plea ſhould enter 
traretſe the Converiton, or confeſs and avoid it: So the 
S:atute of Limitations may be pleaded in Trover: and it 
begins to run from the time of the Converſion, See E b. 
N.P.c.1z; and which fee on the whole of the ſubject 

TROY-WEIGHT, Pondus Tree] A Weight of 
twelve ounces to the pound, having its name from Trees, 
a city in Chempaicr, whence it firſt came to be uicd 
here. But fee title Pandas Regis, for a different ctymo- 
; and this Dic. tit. s. 
FRUCk, reuga] A league or ceſfation of arms; 

» there were Keepers of Truces appointed ;; 
No. III. conſtituted, by C Immiſſton, TO Keep- 
ers of the Truce between him and the King of Seas, 
with this cle ule, Nos welente; erouganm freeaigtan 2 nm 
ad nos fertinet ebjervori, &c. Rot Scot. noEdw 53. See 
titles Confer vators of the Trace; Sa Condudt. 

TRkUG-COR N, Triga frumenti. | A mea ThE of 
Corn. At Lecminfter, at this day, the Vicar hath truce 
Corn allowed him for cficiaung at ſome chapels 6; caſe 
within that pariſh. Liber Niger Feref. 

"TRUNCUS, A Truak ſet in churches, to receive the 
oblations of pious people; of which, in the times of Po. 
pery, there were many at feveral altars and images, icke 
bo es which, ſince the Reformation, have been placed near 
tae doors of churches, for receiving all voluntary conti. 
butions for the Poor: The cuſtomary free-will oſterings 
that were dropt into thoſe Trunks, made up a good part 
of the endowment of Vicars, and thereby oftentimes 
rendered their condition better than in latter times. See 
Ordin. Fic. Laucaſt. Ammo 1430. 

'FRUSSA, A'Fruis, or bundle of Corn; mentioned 
among the cuſtomary ſervices done by tenants, Cartalar 
S. Edmund, MS, 
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Firucia, CoNnFiDENTla.] A Confidence which 
one man repoſes in another but, as generally uſed ja 
Law, it is a right to receive the profits of land, and to 
diſpoſe of the land itſelf (in many cafes) for particular 
purpoſes, as directed by the lau ſul owner, or pointed out 
by ſettlement, Sc. or by that degd of conveyance which 
created the Truſt, A Truſt is but a new name given to 
an Ule — For the origin of Tr, and their former and 
preſent connexion with Ls, {re this Dictionary under 
title Ce. What follows here is chiefly miſcellaneous 
information on the nature and property of Truſts, and 
I'rutt- Terms; and the duty of Truſtees; as to which, ſee 
more at large Fenblangue's Treatiſe of Equity, in the notes 
þa//rm ; and particularly, as to Trults Executory and Exe- 
cated, and the exiſting diſtinctions between them, 6. i. 
c. 6.5 8. —As to who may be ſeiſed to Uſe, or may be a 
Truftee, /:5. ii. c. 6. F 1, % n,- What acts may or 
ought to be done by a "Truſtee, to alter or perſect the in- 
tent of his Truſt, J. ii. c. 7. § 2, in =. And on the 
whole of the ſubject, Yin. Ab. tit. Trat: — And Mr. Har- 
ler's diſquiſitĩon on this ſubje ct, in his note on 112. 290, C. 

Truſts and legal eſtates are to be governed by the fame 
rules ; and this is a maxim. which has univerſally pre- 
vailed, It is ſon. the rules of Deſcent, as in Gavelkind, 
and Borough-#rg/;/ lands; there is a pate fratris of 
a Truſt, as well as of a legal eſtate, "The like rules in 

| 1 Limit. 
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Limitations, and alſo of barring Entails of 'I'ruſts, as of 


legal eſtates; per the Mailer of the Rolls, who ſaid he 
th ought there was no exception out of this general rule, 
nor is there any reaſon that there ſhould z and that it 
would be 1mpofhible to fix boundaries, and ſhew how 
tar, and no farther, it ought to go; and that perhaps in 
early times the neceſſity cf keeping thereto was not (een, 
or thoroughly conſidered. 2 P. I ms. 645. 

Declarations and Creations of Traſt, of lands, ten e- 
ments or hereditaments, are to be in writing, ſigned by 
the party empowered to declate ſuch Truſt, c. Stat. 
29 Car. 2. c. 3, But it is provided, that this ſhall not 
extend to Reſulting Truſts, or Fruſts ariſing by 1mpli- 
cation or con ſtruction of Law; which ſhall be of like force 
as before that act. See %, as to Rejulting Truſts, In- 
fants, ſeiſed of eſtates in tee in Pruſt, may make con- 
veyances of ſuch eſtates, by order of the Chancery. 
Stat. 7 Ann. c ig. If a man buys land in another per- 
ſon's name, and pays the money for the land, this will 
be a Truſt for bim that paid the money, though there 
be no deed declaring the Fruſt; becauſe the Statute of 
Frauds extends not to Truſts raiſed by the implication 
of Law; And a bare declaration by parol, on a deed 
aſſizned, may prevent any reſulting Truſt to the aſſignor. 
2 Vent. Rep, 361: 2 Vern. 294. Where there has been 
traud in gaining a conveyance from another, that 1s a 
reaſon of making the grantee conſidered as a Truſtee: 
But the fot. 29 Car. 2.c. 3, relates only to Equitable 
'T'ruſts and Intereſts, and not to an Uſe, which is a legal 
eſtate. 1 f. Wins. 113. 

There are only two kinds of Truſts by Operation of 
Law; either where the deed or conveyance has been taken 
in the name of one man, and the purchaſe-money paid 
by another; or where the owner of an eſtate has made a 
voluntary conveyance of it, and declared the Truſt with 


regard to one part to be for another perſon, but hath been 


ſilent as to the other part: In which cafe he himſelf ought 
10 have the benefit of that, it being plainly his intent. 


Barnardiſt. 388. oy 
A Fine and Recovery of Ce/ftui-que-T ruft ſhall bar and 


1 
' 


For much uſeful! information, as to the mannem in 
which the Courts have remedied the miſchiefs ariſing 


from the ſecret nature of Truſts, both with reipect to 


transfer a Truſt, as it ſhould an eſtate at Law, if it were 
even noticed by the Courts of Law: This advantage he 


upon a conſideration. Chanc. Rep. 49. Sce titles Fine 
of Lands ; Recovery : and Treat. Eg. lib. i. c. 3. 1, inn. 
And a Ceftui-que-Truft may bar an entail of a Truſt 
without fine or recovery, particularly, by Deviie. See 
Treat. Eg. J. i. c. 4. F 20, iu u. 

In Equity, Truſts are fo regarded, that no aft of a 
Truſtee will prejudice tae Ceſtui gre-Truft ; for though a 
Purchaſer for valuable conkderation, without notice, 


ſhall not have his title any ways impezched, yet the 


Fruſtee muſt make good the Truſt: But if he purchaſes, 
having notice, then he is the Truſtee himſelf, and ſha!l 
be accountable. Abr. Caſ. Eq. 384. Where Truſtees 
in a ſettlement join with tenant for life ia any convey- 
ace, to defeat a remainder, before it comes ½ , this 
is a plain breach of Truſt; and thoſe who claim under 
ſuch deed, having notice of the Truſt, will be liable to 
make good the eſtates. 2 Sa/k. 680, Yet in caſe a 
Truſtee joins with Cefui-gue-T rut in tail, in a deed to bar 
the entail, as it is nomore than what he may be compelled 
to, it is no breach of his Truſt, 1-Cher, Ca/. 49, 213. 
See further, as to the ſeveral modes by which prejudice 
may be induced by acts of the Truitee, and of the in- 
ie rpoſition of Courts or Equity in favour of the Truſtee 
and Ceftui-que-Tru/t, Treat, Eg. I. ii. 5. 7.51, 
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the Ceſui- gquèe-LTraſi, and the Public at large, fee 1 %. 
290, 6. &c, and the long and learned rote there. 


This, with reſpect to the Ce/z7-que-Truft has been effect. 


ed, in ſome degree, by Courts of Equity having held 
that per/ons paying money to "Truſtees, with notice of the 
Tralt, are, generally ſpeaking, obliged to ſee it properly 
applied. —It is perhaps to be wiſhed that the operations 
and conſequences of Truſts had been confined to the 
Truſtee and Ceftu;-que-Truft; There is no doubt but the 
doctrine is, in many inſtances, of great ſerrice to the 
Ceftui-que-Truft, as it preſerves his property from the pe- 
culations, and other diſaſters, to which, if it were left 
ſolely to the diſcretion of the Truſtee, it would neceſſarily 
be ſubject. Yet it may be queſtioned, whether the ad- 


miſlion of it is not in general productive of more incon- 


venience than real good; for if the Cefui-que-Truft is 
a married woman, an infant, or otherwiſe incapable of 
giving aflent to the payment of the money to the Truttee, 
the perſons paying it cannot be indemnified againſt the 
Truſtee's miſapplication of it, but by paying it undes 
the ſanction of a Court of Equity. This retards and 
often abſolutely impedes the progreſs of the buſineſs, 
involves the parties in an expenſive and intricate litiga- 
tion, and puts them to very great and, in other reſpects, 
uſeleſs expence. To avoid this, it is become uſual to 
inſert a clauſe in deeds or wills, that the receipts of the 
Truſtees ſhall, of themſelves, diſcharge the perſons to 
whom they are given, from the obligation of ſeeing to the 
application of money paid by them as purchaſers, Sc. See 
this Dict. tit. Purcha/e; and further, 1 It. 290, b. inn. 

The prevention of the miſchief ariſing from Truits, 
with reſpe& to the Public, has been effected, in ſome 
meaſure, by the rule laid down in Courts of Equity, that 
in any competition of claims, where the Equity of the 
parties is equal, he who has the Law ſhall prevail. If 
a perſon has the legal eflate or intereſt of the ſubject- 
matter in conteſt, he mult neceſſarily prevail at Law over 
him whoſe right is only equitable, and therefore not 


carries with him even into a Court of Equity, ſo far, 
that if the equitable claims of the parties are of equal 
force, Equity will leave him who has the legal right in 
full poſſeſſion of it; and not do any thing to reduce him 
to an equality with the other, who has the equitable right 
only. This very important rule of Equity is molt fully 


illuſtrated, by an inquiry into the doctrine of Courts of 


Equity reſpecting Truft-Terms of Vears attendant upon the 


Inheritancè: In this inquiry, the origin and effect of theſe 


terms, and the general rules as to the caſes in which it is 
neceſſary that they ſhould be from time to time aſſigned 
to P'ruſtees 70 attend the inheritance, and protect a purchaſer 
from all meſue incumbrances, are very clearly and expli- 
citly itated ; though theſe rules muſt from their nature 


be ſubject to an endleſs variety of modifications. It is 


concluded by the learned Writer, that, in all cates of this 
deſcription, it is infinitely better to err by an exceſs of 
care, than co truſt any thing to hazard. There is no 
doubt that the precautions uled for the ſecurity of pur- 
chaſers appear ſometimes to be exceſſive; and ſatisfac- 
tory reaſons cannot always be given for requiring ſome 
of them: Yet the more a perſon's experience increaſes, 
the more he finds the reaſon and real utility of them; and 
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| the more he will be convinced that very few of the pre- 


cautions required, by the general practice of the Profeſ- 
ſion, are without their uſe, or can be ſafely diſpenſed 
with. 1 12. 290, 6. &c. in notis And fee Treat, Eg. 
lib, ii. c. 4. $ 3, in u.; and alſo this Dict. title Mortgage. 

Buy the operation of theſe long terms, the legal eſtate 
being ſeparated from the beneficial intereſt, many incon- 


veniences would have reſulted from them, had not Courts. 


of Equity interpoſed, and laid down certain rules, reſtric- 
tive of the legal rights of the Truſtee. Hence it be- 
came a rule in Equity, that where the Tenant for years is 
but a Truſtee for the Owner of the inheritance, he ſhall 
not keep out his Ceſtui- que-Truſt; nor, pari ratione, ob- 
ſtruct him in doing any act of Ownerſhip, or in making 
any aſſurances of his eſtates ; and therefore, in Equity, 
ſuch a term for years ſhall yield and be moulded accord- 
ing to the uſes, eſtates, or charges which the Owner of 
the inheritance declares or carves out of the Fee. See 
1 Term Rep.765. Courts of Law, feeling the reaſonable- 
neſs of this rule, allow it to prevail as an exception to the 
general rule, which requires a plaintiff in Ejectment to 
recover by the ſtrength of a legal title; ſo that it is now 
eſtabliſhed by many deciſions, that, even at Law, an eſtate 
in Truſt, merely for the benefit of the Ceftur-gue-Truff, 
ſhall not be ſet up againſt him ; any thing ſhall rather be 
preſumed. See Cowp. 46: Doe v. Pott, Doug. 721: Bull, 
N. P. p. 110, Lade v. Holford: 1 T. Rep. 758: 2 T. Rep. 698. 

It has been decreed, that a Truſt for a ſon, Sc. ſhall 
paſs with the lands into whoſe hands ſoever they come, 
and cannot be defeated by any act of the father or Truſ- 
tees. And though a huſband and wife have no children 
in many years, and they and the Truſtees agree to ſell 
the land ſettled, Cc. it will not be permitted in Chan- 
cery. Ar. Caf. Eq. 391: 1 Vern. 181. A Termor grants 
his lands in "ruſt for himſelf for life, and to his wife for 
life, and after to his children for their lives, and then to 
A. B. Tais Truſt to 4. B. is good; though, if it had 
been to the heirs of their bodies, it would be otherwiſe, 
Chanc. Rep. 230, 239. 

A Truſt to pay portions, legacies, c. out of the 
rents and profits of the lands, at the day prefixed, gives 
the Truſtees power to ſell ; if the annual profits will not 
do it within that time, then they may ſell the land, be. 
ing within the intention of the Truſt : And they cannot 
ſell to raiſe the money, except it be to be paid at a cer- 
tain time. Rep. Chanc, 176. A Truſtee for ſale of lands 
for payment of debts, paying debts to the value of the 
land, thereby becomes a purchaſer himſelf. 1%. 199. 
Where a Truſtee for paying portions, pays one child his 
full ſhare, and the Truſt eſtate decays, he ſhall not be 
allowed ſuch payment. 2 Char. Ca. 132. It one de- 
viſes land to Truſtees until his debts are paid, with re- 
mainder over, and the Truſtees miſapply the profits, 
they ſhall hold the iand only till they might have paid 
the debts, if the rents had been duly applied; and after 
that the land is to be diſcharged, and the Truſtees are 
only anſwerable. 1 P. Wis. 519. A perſon having 
granted a leaſe of land to Fruſtees, in Pruſt to pay all 
the debts which he ſhould owe at his death, in a juſt 
proportion, without any preference; it was here de- 
clared, that the ſimple- contract debts became as debts 
due by mortgage, and ſhould carry intereſt. 2% 229. 

Trutt of a fee- imple eſtate, or fee- tail, is forfeited by 


"Treaſon, but not by Felony ; for fuch forfeiture is by way 


of eicheat, and ag eſcheat cannot be but where there is 


mY 


a deſect of a tenant ; and here is a tenant, Hard. 495. 
See Fenk. Cent. 245. A Truſt for a term is forfeited to 
the King, in caſe of Treaſon orFelony ; and the Truſtees 
in Equity ſhall be compelled to affign to the King. Cro. 
Jac. 513. If a bond be taken in another's name, or a 
leaſe be made to another in Truſt for a perſon, who is 
afterwards convicted of Treaſon or Felony, they are as 
much liable to be forfeited, as a bond or leaſe made in 
his own name, or in his poſſeſſion, See title Forferture ; 
and Treat, Eg. lib. ii. c. 7.41, in u. 

Truſtees being obliged to join in receipts, one is not 
chargeable for money received by the other: In the 
caſe of executors it is otherwiſe. 1 Salt. 318: 2 Fern 
Rep. 515. ot 

But where Truſtees ſo join in a receipt, that it cannot 
be diſtinguiſhed what was received by one, and what by 
the other, there they ſhall both be charged with the 


whole: So, where one Truſtee having received the 


Truit-money handed it over to his companion, he 
ſhall be charged; for where, by any act or any agree- 
ment of a Truſtee, money gets into the hands of his 
companion, whether a Truſtee or Co- executor, they 
ſhall both be anſwerable. So, if a Truſtee be privy to 
the embezzlement of the Fruſt-fund by bis compa- 
nion, he ſhall be charged with the amount. Treat. EI. u. 
c. 7. C5; inn. l 

It ſeems now to be ſettled, notwithſtanding ſome old 
determinations to the contrary, that a Truſtee (or Exe- 
cutor) is chargeable in Equity with Iutereſt on the Truſt- 
fund in his hands, wherever it appears that he has made 
Intereſt ; and not only fo, but if he appear to have em- 
ployed the Truſt money in trade, whence he has de- 
rived profits beyond the rate of Intereit, he ſhall ac- 
count for the whole of iuch profits: And ttill further, if 
a Truſtee, or Executor, retain money in his hands for 
any length of time, which he might by application to 
the Court, or by veſting in the Yunds, have made produc- 
tive, he ſhall be charged with Intereſt thereon. Treas, 
Ez. ii. c. 7.46, inn —A Truſtee is enticed to no al- 
lowance for his trouble in the Truft ; but he will be paid 
his colts in caſe of an unfounded ſuit againſt him. Treat. 
Ez. ii. c. 7. { 3, iu u. 

A Traſtee, robbed by his own ſervant, ſhall be dif. 
charged of it on account ; though great negligence may 
charge him with more than he hath received, in the 
Truſt. 2 Chan. Ca. 2: 1 Fern. 144. 

Lord Hobart is ſtated to have been of opinion, that an 
action at L2w might be maintained againtt a Truſtee for 
Breach of Truſt. See 1 Eg. . 55.4, in n But this opi- 
nion is inconſiſtent with Lord Harawicke's definition of a 
Truſt ; which is, that it is ſuch a confidence between 
parties, that no action at Law will lie, but is merely a 
caſe for the conſideration of Courts of Equity. 2 44. 
612.—That a Truſtee is liable, in Equity, for a Breach of 
Trult, was expreſsly determined in Je . Faudrey, 
Barn, C. 303. But it is material to obſerve, that even 
in Equity the Ceſlui- que-Truſt is conſidered but as a fimples 
contract Creditar, in reſpect of ſuch Breach of Truſt; un- 
leis the Trutlee has acknowledged the debt to the Iruſt- 
eſtate under hand and ſeal. See 2 44.119: Ferre. 109. 

Of a Reſulting Truft, or Truft by Implication of Law, 

It was ruled, by Lord Chancellor Corper, that the 
Statute of Frauds, fat. 20 Car. 2. c..3.4 8, which lays, 


« That all Conveyances, where Trufts and Confidences 
31 2 Ma! 
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ſtall arife or reſult by implication of Law, ſhall be as if 
that act had never been made,“ moſt relate to 'Iruſts 
and cquitable Iutereſts, and cannot relate to any uſe 
which is a legal eſtate. 1 P. Wins. 112. See Treat. Eg. 
J. ii c. 5. 1, and note there. | 

No rule is more certain than that if a man makes a 
conveyance in'iTralt for ſuch perſons, and tuch eitates as 
he ſhall appoint, and makes no appointment, the Reſuir- 
ing Truſt mult be to him and his hetrs. The Truſt in 

quity mult follow the rules of Law in the caſe of an Uſe, 
and that it would be fo in the caie of an Uſe is undoubt- 
edly true, and that was Sir Zacward Cleer's caſe, in 6 Rep. 
fer Lord Chancellor. Fitx-G. . 223. | | 

Where a daughter's portion was charged upon the 
faiher's land, ſhe, at the requeſt of her tather, had re- 
leaſed her intereſt in the land, to the intent that he 
might be enabled to make a clear ſettlement. thereof 
vpon the ſon, It was declared by the Lord Keeper, that 
if this was done by the daughter without any conſider— 
ation, there would be a Reluiting Truft in the father, 
whereby he ſhould be chargeable to the daughter for io 
much money. Freem. 305. | : 

Where a Truſtee purchaſes lands out of the profits of 
the Truſt-eſtate, and takes the conveyance in his own 
name; it was formerly held, that though probably, if 
he could not make other ſatisfaction for the miſappli- 
cation, theſe lands might be ſequeſtered, yet they could 
not be declared to be a Truſt for Ceſai gut Uſe, no more 
than if A. borrows money of B., for it is not a Jruſt in 
writing; and a Reſulting Trutt it could not be, becauſe 
that would be to contradict the deed by parol proof, di- 
realy againſt the Statute of Frauds, Bat it was atlowed, 
that if this purchaſe had been recited to have been made 
wich the profits of the Truit-eftate, this appearing in 
writing might ground a Reſulting Il'ruſt. And on appeal 
to the Hufe of Lords, this decree was afirmed. Arr v. 
Webb, Chan. Prec. 84. pl. 77. See 2 P. Mus. 414. 

So, where a teftator empowered the executor to lay 
out the perſonal eſtate 1a land, and ſettled it on 4. and 
his heirs; and the executor being abcut to purchaſe, told 
4,*%s mother of it, and aſked her conſent, but took the 


- conveyance in his own name, and no-Fruit in writing 


was declared, but it was proved that he at ſeveral times 
declared it malt be ſold to make A. fſatisfa&ton ; yet the 
Coart (though inclined todecree a conveyance to A the 
executor being dead infoivent) declared it could not, be- 
cauſe there was no expreſs proof of the application of 
the Trait-money. Chan. Prec. 168. pl. 1:9.--It has, 
however, been held in more modern caſes, that evidence 
aliand? is admiſſible to ſhew, that the purchaſe was made 
with the Lruſt- money; and that upon ſuch fact being 


clea'ly proved, a Truſt will reſult. See Aull. 409. 


—— — 


With reſpect to the caſes in which a Truſt hall reſult 


to the heir, where the particular purpoſe for which land 
was to te converted into money may have failed, fee 3 P. 


Hm, 20, and Mr. Cox's note (1) there, where the 


c iſes are collected and referred to their reipeQive prir- 
HITS 
Cip'es. | 
TRUSTEES OF PAPIST'S, Are diſabled to make 
preſentitions to Churches, by at. 12 Ann. c. 14. See 
t tle Papiſis. > = 
TUB, A meaſure containing fixty pounds weight of 
tea; and from fifty-ftix to eighty- fix pounds of cam- 
Phire, Sc. Merch. Dia. 
TUB- MAN; See tule Pre-audicnce, 
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_TUMBRELL, Tumbrellam, Turbichetum.] Is an en- 
gine of puniſhment, which ought to be in every Liberty 
that hath view of frank-pledge, for the correction of 
ſcolds and unquiet women. Atchin, fel. 13. See title; 
Ca/ligatery ; Pillory. 

1UN, Sax. ] In the end of words, ſignifies a Town, og 
dwelling-place. 

Tux, Lat. Tuncllum.] A veſſel of wine and oil, being 
four hogſheads. Sat. 1 KR. 3. c. 12.— A Tun of Timb::; 
is a meature of forty ſolid feet, cut to a ſquare. $2, 
12 Car. 2. c. 18. 'Tweoty hundred weight is a 'I'va of 
Coals, c. Stat. ꝙ & 10 V. z. c. 13. 


TUNNAGE, Lat. Tunnagium.] A cuſtom or impoſt 


granted to the Crown for merchandize imported or ex- 
ported, payable after a certain rate for every Tun there. 
of, See title Cu/foms on Merchandize. 

IUN-GREVE, Sax. Tungereva, i. e. ville props. 
ſitus.} A Town-Reeve or Bailitf,qui in willig (& guz di 
cimus maneriis) Domini perſonam ſuſtiuet, eju/que vice mma 
diſponit II moderatur. Spelman. 

FURBAGIUM, The liverty of digging Turfs. Nun. 
Ang. i. 632. : 

TURBARY, Turbaria, from Turbus or Turta, an ob- 
ſolete Latin word for Turf.] Is a right to dig Vurts on a 
common, or in another man's ground. Ach. g4. Alſo it 
is taken for the place where Turfs are dug. See title 


Common of Turbary, 


TURKBOTS, The importation of, is regulated by the 
Nevigation Acts. dee that title. 

TURKEY COMPANY. The trade to the Levart 
ſublitted under a charter inthe zd year of King James J. 
con.irmed by letters patent of 13 Car. Il. The incor- 
poration was by the name of The Governor and Company 
of” Merchants , England trading into the Levant Seas. 
Ihe qualifications lor admiſſion to this Company were 
theſe: They were to be mere Merchants; and no per- 
ſon reſting within 20 miles of London was to be ad- 
mitted, unleis he was made free of the City. The tee of 
admillon was, by the charter of Jac. I., 251. for thoſe 
under 26 years old, and 50/; for thoſe above that ape, 
The greatneſs of this fee, and the peculiarity of the de- 
ſcription of candidates, were thought unneceſſary re- 
ſtraints: And by fat. 26 Gee. II. c. 18, it was enacted, 
that every Subject of Great Britain may be admitted, 
upon proper application, into 7 he T uricy Company, upon 
paying tte ſum of 20/7. and no more. 5 1.—And all per- 
tons tree of that Company may, teparately or jointly, ex- 
port from Great Britain to any port or place within the 
limits of tac letters patent, in any Pritiſb or Plantation- 
baiit Mig, navigated according to Lav, to any perſon 
being a freeman of the Company, and a Chriſtian Sub- 
jet, and ſubmitüng to the direction of the Brizi/h Am- 
baſlador, and Conſuls, any goods not prohibited to be ex- 
ported; ani import, in like manner, from any place within 
the {aid limits, raw filk, or any other goods purchaſed 
within thoſe limits, and not prohibited by Law. 5 3. 

The limits of this trade were mentioned very gene— 
rally in the firſt charter granted in 1581; the liberty 
there given was * to trade to Zurkey,”” In the 2d 
charter, in 1593, the trade is ſpecified more particu— 
larly; namely, “to Jenice, Laul, Cephalonia, Candia, 
and other /exetian territories, the dominions of tte 
Grand Seigator, by Land and Sea, and through his Coun. 
tries over land to the Fa# [ndtes,? Theſe charters were 
both temporary; the frit for ſeven, the ſecond for 
twelve 
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twelve years. Quære, Did the limits continue the ſame 
under the charters of King James and Car. II.? Reeves s 
4. S. 212. 214 

TURKINS, A kind of ſky- coloured cloth, mentioned 
in fat. 1 R. 2. c. 8. 

TURN, or TOURN, The great Court-Leet of the 
County, as the County- Court is the Court. Baron; of this 
the Sacriff is Judge, and this Court is incident to his 
office; wheretore it is called the Sheriff's Tourn: And 
ic had its name originally from the Sheriff 's taking a 
Turn or Circuit about his Shire, ard holding this Court in 
each reſpedive Hundred. See 4 Comm. 273: 2 Hawk. 
P. G.. 10. | 

The nature of the juriſdiction of this and the Court- 
Leet are exaQly the ſame, the former being only a larger 
ſpecies of the latter, extending over more territory, but not 
over more cauſes. Much of tne buſineſs of both has now 
(we will not ſay whether properly or not) by degrees 
devolved on the Court of Quarter S-flions. See titles 
County. Court; Court Leet; and 2 Hawk. P. C. ubi ſu- 
pra: and Cem. Dig. title Leer. 

The Turn is a Cour: of Record ; and, by the Com- 
mon Law, every Sheriff ought to make his Turn or 
Circuitthroughout allthe Hundreds inhis County, in order 
to hold a Cou t in every Hundred for redrefling common 
grievances, and preſervation of the peace; and this 
Court might be holden at any place within the Hundred, 
and as often as the Sheriff thought fit: Put this having 
been found to give the Sheriff too great power of oppre!]- 
ing the People, by holding his Court at ſuch times and 
places at which they could not conveniently attend, and 
thereby increaſe the number of his amercements ; by 
the Statute of Magna Charta, c. 35, it was enacted, that 
no Sheriff ſhall make his 'Vurn through a Hundred but 
twice in a year, w/z once after Zafcr, and once after 
the fealt of S:. Alichacl; and at the place accuſtomed : 
Alſo a fubſequent ſtatute ordained, that every Sheriff ſhall 
make his Turn veuly, one time within the month 
after Fuer, and another time within the month aſter 
Michaelmas ; and it they hold them in any other man- 
ner, they ſhall Joſe their Turn for that time. Sar. 31 
Ed. 3. 2E. T6145 15 

Since thele fiatutes, the Sheriff is indiQable for ho!d- 
ing this Court at another time, than what is therein 
limited, or at an unuſual place: And it has been held, 
that an indictmert found at a Sheriff's Turn, appearing 
to have been holden at another time, is void. Dealt, Sher. 
390, 391: Dyer 151: 38 Heu. 6. 

At Common Law, the Sheriff might proceed to hear 
and determine any offence within his juriſdiction, being 
indiQed before him, and requiring a trial, till Sheriffs were 
retrzined from holding Pleas of the Crown by Mzgna 
Charta, ca). 17. But that ſtatute doth not reſtrain the 
Sneriff's 1 urn, from taking indictments or prefentments, 
or awarding proceis thereon though the power of award- 
ing ſech procets being abuſed, was taken from all the 
Sheritts (except thoſe of London) by flat. 1 Ba. 4+ e. 2» 
and lodged in the Juſtices of Peace at their Seſſions; who 
are to award proceſs on ſuch indictments delivered to 
them by the Sheriff, as if they had been taken before 
ticaſeiies, We, 2 Hawk, P. C. c. 10. 

de Sheriffs power in this Court is ſtill the ſame as 
anciently it was, in all caſes not within the ſtatutes above- 
mentioned; he continues a Judge of Record, and may 
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inquire in his Turn of Treaſons and Felonies, by the 
Common Law; as well as the loweſt offences againſt the 
King, ſuch as purpreſtures, ſcizure of treaſure-trove, of 
waits, eſtrays, goods wrecked, c. All common nu- 
ſances and annoyances, and other ſuch like cftences ; as, 
ſelling corrupt victuals, breakiag the affile of beer and 
ale, or keeping falſe weights or meaſures, are here in- 
dictable; alſo ali common diſturbers of the peace, bar- 
retors, and common opprefſors ;. and all dangerous and 
ſuſpicious perſons, Ec. The Sheriff, in his Turn, may 
impoſe a fine on all ſuch as are guilty of contempts in 
the face of the Court; and upon a ſuitor to the Court 
making default, or refuſing to be {worn on the Jury ; or 
on a Bailiff not making a panel; on a Tithing- man re- 
glecting to make his preſentment ;z or a perſen choſe 
Conſtable refuſing to be ſworn, Sc. He may amerce 
for offences; which fines and am-rciaments are levizble 
and recoverable by diſtreſs, &c. See 2 H. P. C. c. io. 

TURNIPS, Stealing ; ſee title Larceny I. 1. 

TURNO VICECOMITUM, A Writ that licth for 
thoſe that are called to the Sheriff's Turn out of their 
own Hundred. Rep. Orig. 173. 

TURNPIEKES; See title Higgs wass, Div. 7. B. 

TURNY ; See Tournament, 

TUTORS b See Schoclir. aſter. 

P*Y ALTE, Awocd grubbes up, and converted to ara- 
ble land. Co. Lit. 4. 

I WANIGHT GESTE, Hes Duaram NeAium,] A 
Gueſt at an inn a ſecond Night. See Third-Night- 
Amon Hinae. 

1 WELFHINDI, Sax.] The higheſt rank of men in 
the Saxen Government, who were valued at one thouſand 
two hundred ſhillings; and if any ig jory were done to 
ſuch perſons, ſatisiaction was to be made accordiug to 
their worth, Leg. King Alfred: c. 12,13, Sc.: H. 1. c. 76. 

TWELVE MEN; See Ju. 

TWO WITNESSES, When neceſſary. See title 
Evidence. | 

TW YHINDI, Sax.] The lower order of Sax:x;, 
valued at zoo. as to pecuniary mulcts inflicted for crimes, 
Se Leg. A. fred. c. 12, 

IVtirLAN, An accuſation, impeachment, or charge, 
of any treſpaſs or offence. Leg. Eibelred. c. 2. 

TYLWTITH, Brit. from 1%, 1. e. locus uli etit 40. 
mis, vel locus 4 dificana a domnu: las, Cr trom lach, trabs, 
7icnus.] Signifies a place whereon to build a houſe, or a 
beam 16 the building: And it is applied to familia, a 
trive or family branching forth of another, which, in the 
od Exgleb Heraldry, is called Second or Third Hovies ; 
ſo that in caſe the great paternal ſtock brancheth itſelf 
into {everal Tylwiths, or houtes, they carry no ſecond or 
younger houſes farther; and the uſe of theſe Tylwiths 
was to ſhew not only the originals of famittes as to the 
pedigree, but the ſeveral diſtinctioas and dift.nces of 
birth, that in caſe any lice mould make a failure, the 
next in any degree may Caim their intereſt according te 
the rule of deſcent, &c. Corvel/. See title Deſtent. 

TIN MOUTH. There is a cuſtomary deſcent of lands 
in the honour of Tyrmouth, that if Iny terant hath flue 
two or more daughters, ard die ſeiſed in fee, the land 
ſhall go to the eldeſt daughter for life only, and after tc 
the couſins of the male-1:u0; and for default thereof, te 
eſcheat. 2 Keb. 111, 114. 


IT Y THES ;- See 2s. 
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VAC 


AC ARIA, A void place, or waſte ground. Mem, 
in Scacc. Mich. g Edw. 1. 
VACATING RECORDS; See title Record. 
VACATION, Jacatio.] Is all the time between the 
end of one Term and the beginning of another; and it 
begins the laſt day of every Term, as ſoon as the Court 
riſes, The time from the death of a Biſhop, or other 
{piritual perſon, till the Biſhopric or dignity 1s ſupplied 
with another, is alſo called Vacation. Slate. W/m. 1. 
c. 21: 14 Edw. 3. fl. 4. c. 4. 
VACATURA, An avpidance of an Eccleſiaſtical 
Benefice ; as, prima Vacatura, the firſt Avoidance, Tc. 
 VACCARY, Faccaria. A Houle or Place to keep 
Cows in; a Dairy houſe, or Cow-palture. Flea, lib. i 2. 
VACCARIUS, The Cow-herd, who looks after the 
common herd of cows. Feta. 
VADIARE DUELLUM, To wage a combat, where 
two contending parties, oa a challenge, give and take 
a mutual pledge of fighting. Cowell. See title Bartel, 
 VADIUM PONERE, To take ſecurity, bail, or 
pledges, for the appearance of a defendant in a Court of 
Juilice. Reg. Orig. See Pore. | 
VADIUM MORTUUM ; See Mortgage. 
VADIUM VIVUM, A living Pledge; as when a 
man borrows a ſum of another, and grants him an eſtate, 
as of 20l. per annum, to hold until the rents and profits 
{hall repay the ſum borrowed. See Mortgage. 
VAGABOND, Vagabundus.] One that wanders 


about, and Ras no certain dwelling ; an idle fellow. See 


Vagrants. 
VAGRANTS, 
VacranTEs.] Theſe are divided into three claſſes ; 
wiz. Idle and Diforderly Perſons Rogues and Vagabonds — 
and Incorrigible Rogues: And are thus deſcribed and par- 


ticulariſed at full length in the fat. 17 Geo. 2. c. 5.— 


They who threaten to run away and leave their wives or 
children to the pariſh; or unlawfully return to a pariſh 
from whence they have been legally removed ; or, not 


having wherewith to maintain themſelves, live idle, and 


refuſe to work for the uſual wages ; and all perſons going 
from door to door, or placing themſelves in ſtreets, Sc, 
to beg in the pariſhes where they dwell, ſhall be deemed 
idle and Diforderly Perſons. & 1. | 
Ali perſons going about as patent-gatherers, or ga- 
therers of alms, under pretence of loſſes by fire, Sc. or 
as collectors for priſons, &c.; all fencers and bearwards ; 


all common players of interludes; and perſons who, for 


bire, gain, or reward, act, repreſent, or perform, or cauſe 
to be acted, Sc. any interjude, tragedy, comedy, opera, 
play, farce, or other entertainment of the ſtage, or 
any part therein, not being authoriſed by Law; all 
minſrels, jugglers ; all pe:ſons pretending to be gypſies, 
or wandering in the habit or form of Zgyp/1ans, or pre- 
tending to have {ill in phyſiognomy, palanftry, or other 
crafty ſcience, or to tell fortunes, or uſing any ſubtle 


—"_ 
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Þ any 


VAGRANTS. 


craft to deceive and impoſe on a perſon ; or playing or 
betting at any unlawful games or plays ; and all perions 
who run away and leave their wives and children, 
whereby they become chargeable. to any pariſh ; all 
pedlars not duly licenſed ; all perſons wandering abroad, 
and lodging in alehouſes, barns, outhouſes, or in the 
open air, not giving a good account of themſelves ; and 
all peaſons wandering abroad and begging, pretending to 
be ſoldiers, mariners, or pretending to go to work in har. 
veſt, not having proper certificates; and all other perſons 
wandering abroad and begging; and all perſons going 
from door to door, or placing themſelves in ſtreets, Oc. 
to beg in the pariſhes where they dwell, who being ap- 
prehended for the fame, ſhall reſiſt or eſcape, ſhall be 
deemed Rogues and Vagabonds. & 2. 

All end-gatherers otiending againſt the far. 13 Geo. 1, 
c. 23, being convicted ; all perſons apprehended as 
rogues and vagabonds, and eſcaping, or refuſing to go 
before a Juſtice, or to be examined upon oath before 
ſuch Juſtice, or refuſing to be conveyed by paſs ; o: 
giving a falſe account of themſelves after warning of the 
puniſhment ;- and all rogues or vagabonds breaking or 
eſcaping out of any Houſe of Correction ; and all perſons 
who, having been puniſhed as Rogues and Vagabonds, 
ſhall again commit any of the ſaid offences; and of- 
fenders againſt this act, having children with them, (and 
ſuch children being put out apprentices or ſervants pur- 
ſuant to this Act,) being again found with the lame 
children, ſhall be deemed Incorrigible Rogues & 4. 

The puniſhment of 1dle and Dijorderly Per/ons is com- 
mitment to the Houſe of Correction, there to be kept to 
hard labour, not exceeding a month. F 1. 

Rogues and Vagabonds are to be publicly whipt, or 
ſent to the Houſe of Correction until the next Seſlions, 
or any leſs time; and, afier ſuch whipping or commit- 
ment, may be paſſed to their laſt legal ſetilement or place 
of birth; or if under fourteen, and having a father or mo- 
ther living, to the place of abode of ſuch father and mo- 
ther. And if committed until the next Seſſions, and ad- 
judged a Rogue or Vagabond, the Juſtices may order 
them to be kept in the Houſe of Correction to hard la- 
bour, not exceeding fix months. F 8. 

A perſon adjudged at the Seſſions an Tzcorrigible Rogue, 
may be kept in the Houte of Correction to hard labour, 
not exceeding two years, nor leſs than fix months; and 
during the confinement be corrected by whipping, at 
ſuch times and places as the Juſtices ſhali think fit, and 
may then be paſſed as aforeſaid : And if a male, and 
above the age of 12 years, the Juſtices, before his di- 
charge, may ſend him to be empioyed in the Niag's 
ſervice, either by ſea or land. If, before the expiration 
of his confinement, he ſhall eſcape from the Houſe of 
Correction, or offend again in the like manner, he ſhall 
be deemed to be guilty of Felony, and trauſported for 
any time not excceding ſeven vears. 89. 
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VAGRANTS, 


Any Perſon may apprehend and carry before a Juſtice 

erſons going abuut from door to door, or placing 
themſelves in -fireets, highways, or paſſages, to beg 
alms in the pariſhes where they daveil; and the Juſtices 
may order the Overicers of the Poor to pay ſuch perſon 

5, for every offender; which, on refuſal ot payment, 
may be levied on the Overſeers* goods. & 1. 

A Conſtable refuſing or neglecting to uſe his endca- 
vour to apprehend any offender, ſhal: forfeit not excecd- 
ing 5/. nor leis than 10s. to the uſe of the Poor, to be 
levied by diltreſs And any other perſon charged by a 

uſtice of Peace to apprehend ſuch off nder, refuſing fo 
todo, ſhall forfeit 10s. A Juflice may order the High 
Conſtable to pay tc any perſon, whether a Conſtable or 
not, who ſhall apprehend any ſuch offender, 10 5. for 
every offender. The Juſtices are, four times ia the 
year at leail, to cauſe a general piivy ſearch to be made 
in one night, for the apprehending Rogues and Vaga. 
bonds. $+ 5,6 | 

To prevent expences in paſſing Rogues, Vagabonds, 
and Incorrigible Rogues, the Juſtice is to deliver to the 
Officer a note, directing how they are to be conveyed, 
whether in a cart, by horſe, or on foot. $ 10, The 
Conſtable is to convey ſuch perſon, in ſuch manner and 
time as by the paſs is directed, the next direct way v0 
the place where ſuch perſon is ordered to be ſent, if in 
the ſame county, Sc.; but if in another county, Tc. 
he ſhall deliver the perſon to the proper Officer of the 
firſt town in the next county, Sc. in the direct way to 
the place where ſuch perſon is to be conveyed, together 
with the paſs and duplicate of examination ; taking his 
receipt for the fame; and ſuch Officer is im:nediately 
to apply to a Juſtice of Peace in the ſame county, who 
is to make a like note, and deliver it to the Officer, who 
15 to convey the perſon to he firlt pariſh, Sc. in the 
next county; and ſo in like manner from one county to 
another, till they come to the place where ſuch perſon is 
tent: And if the Officer who ſhall receive ſuch perſon 
there, ſhall think the examination to be faile, he may 
carry the perton before a Juſtice of Peace, who, 1f he 
ſee cauſe, may commit ſuch perſon to the Houſe of Cor- 
rectian, till the next Szfnons; where the Juſtices, if 
they {ee cauſe, may deal with iuch perſon as an Incor- 
:ipible Rogue; but he ſhall not be removed but by 
order of two juſtices F 11, 

if the Vagrant, upon ſearch, be found to have effects 
{aficient to pay ali or part of the expence of palling 
bim, the Juſtice may order the ſame to be fold ard 
employed for that purpoſe. Ihe Juilices. at Seffions 
may direct what rates and allowances mall be made fer 
paling ſuch Rogues, Vagabords, Tc. and make orders 
for the mare regular proceeding therein. Ihe High 
Conſtable is to pay to the Petty Conſtable, or other 
Ofhcer, the rates ſo allowed, on penalty of forfeiting 
double the ſum, to be levied by diſtreſs. F 12. 

When a Vagrant is to be paſſed to Ireland, the e of 
Man, Jerſey, Guern/cy, or Scilly, the maiter of any ſip 
bound to thoſe places ſhall, on a warrant from a ]uſtice 
of Peace, and being paid ſuch allowance as the jultice 
{hall think proper, receive ſuch Vagrant, and convey 
him to ſuch place, and givea receipt for the Vagrant and 
money on the back of the warrant, on penalty of 5 J. to 
the Poor, to be levied by diſtreſs ; but not to be obliged 
io take above one Vagtant for every twenty tons burthen 

10 


of his lip. The pariſh to which any Vagrant ſhali be 
paſſed may employ him in work till he ſhall betake him- 
felt to {ome ſervice ; and if he ſhall refule to work or 29 
to ſervice, he may be ſent tothe Houteof Correction. F14. 

From the above ſtatute, and others cited, it appears 
that Ile and Di/crderiy Per/ons are, I. Thoſe who threaten 
to ron away, and to leave their families upon the pariſh. 
(For tu: ther proviſions as to theſe, fee title Pear III. 2.)— 
2. Who return to the pariſh from which they are removed 
as paupers, without a certificate; (lee title Poor VI. )— 
3. Who refuſe to work for the dual wages —4, Who 
beg within their own pariihes. —5. (By fat. 32 Geo. 3. 
c. 45- $8;) Vho neglec work, or who {ſpend their 
money diy, without making a ſufiicient allowance for the 
ſubſiſtence of their families. — All theſe are puniſhable 
with one month's impriſonment in the Houſe of Cor- 
re tion, 

Regues and Vagabends are thus deſcribed ; — 
1. Gatherers of alias under pretence of luiſes, or for 
priſons or hoſpitals. —2. Fencers.—3. Bearwards.— 
4. Players of Interiudes, not being authoriſed by Law; 
(fee title Playhouſe.) — 5. Minkrels.—6. Jagglers.— 


7. Gypſies; (ige rule Eg yptians.)—8. Fortune-tellers. 


—9. Deccivers by ſubtle erat. 10. Players and Bet- 
ters at uclawfol games. —11, Perſons who rar away and 
leave their families chargeable to tae pariſh; (lee title 
Poor III. 2.)—12. Unlicenſed Pedlars; (ſee title Elawt- 
ers and Pedlars.) 13. Periqns who wander abroad, and 
lodge in alehouſes, outhouſes, or in the open air, without 
giving a good account of themſelves.— 14. Perſons 
wandering, from home, under pretence of feeking harveſt- 
work, without a proper certificate; (ſee title Poor V.) — 
15. All wandering Beggars. —16. (By fat. 23 Ges. 3. 
c. 88;) All perſons apprehended with any picklock or 


implement, with intent to fe/ontouily break and enter any 


dwelling-houſe ; or with any offeniive weapon, with in- 
tent to feloniouſly aflauit any perior; or who ſhall be 
found in or upon any dwelling. houle, out-houſe, yard, 
area, or garden, with intent to feal.—17., (By fat. 
32 Geo. 3. c. 45. $73) Soldiers and Mariners wandering 
about and beg ging. [Bere this Act, it was the practice 
of ſome juſtices to grant begging paſſes. Ce, Bott. 
791, . J—heſe are all punichable with whipping, or 
1mprionment 5x months. 

Incorrigible Rogues, are Rogues and Vagabonds who 
eſcape when they are apprehended; or retule to go be- 
fore a Jaſtice ; or to be examined ; or who give a falſe 
account of themſelves, after warutng ot the conſequences; 
or who refule to be conveyec by a pals; or who eſcape 
from the Houle of Corretiion; or ne commit, after 
puniſhment, a ſecond offence. Thete are puniſhable 
with whipping, and impritonment not exceeding two 
years; and eicaving from confinement, when committed 
as in corrigible, are liable to be tranſported for ſeven years. 

Perſons harbouring Vagrants are liable to a fine of 
40s., and to pay all expences brought on the pariſh 
thereby. Stat. 17 Geo. 2. c. C. F 23. 

Female Vagabonds are ſubject to impriſonment the 
ſame as Males ; but are not now, in any inſtance, liable ta 
whipping. Scar. 32 Geo 3. c. 45 

The ſuſtice, or Court of Quarter Sefſions, may, if 
they think proper, order a Vagabond, after puniſhment, 
to be conveyed to his place of fettlemeat by a pais. 
Stat, 17 Geo. 2. c. 5. $$ 7, 8. But by fat, 32 Ceo. 3. 
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VAGRAXN T8, 


„ 45. v 1, No Jullice of Peace ſhall order any Vagrant 
to be conveyed by a pais, who has not been convicted 
of an act of Vagrancy, and actually whipt, er impriſoned 
for at leaſt ſeven days; which ſhall be certified in the 


- nals, The object of this was to correc an abuſe which 


much prevailed, of removing Pavpers by a Paſs, who had 
committed no act of V2grancy, and who ought to have 
been removed by an Order of Removal. For the effects 


of an Order of Removal and a Vayrant Pels are very dif- 


ferent; in the firſt place, the Pariſh removing bears all 
the travelling expences of the Paupers; but the exp2nce 


- of conveying Vagrants by a paſs is borne by each County 


tarough wh.ch they are carried: And no appeal lies 
22ainſt a Vagrant Paſs, ſo that the Pariſh to which the 


Vag rant is conveyed mult be at the expence of ſendiag, 


by an order of removal, the Vagrant back again; or to 
ſuch place as, on 1nqui:y, may be thought his legal ſet- 
tlement. 3 Barn. F tit. Pagrants X.: Acd ſee Conf?'s 
Bolt. ii. 782. l 733, that a perſon, not in a ſtate of 
Vagrancy cannot be palled, even with his own conſent. 
By Hat. 25 Geo. 2. c. 36, it ſhall be Jawful for any two 
or more Jultices, in caſe any perſon apprehended, upon 
aay general privy ſearch, or by virtue of any ſpecial war- 
rant, ſhall be charged before them with beivg a Rogue 
and Vagabond, or an idle and diforderly perſon, or with 
ſuſpicion of felony, (although no direct proof be then 
made thereof,) to examine ſuch perſon upon oath, not 


only to the pariſh or place where he was laſt legally ſet- 


led, but allo as to his means of livelihood; the ſubſtance 
of which examination ſhall be put into writing, and be 
ſubſcribed by the perſons ſo examined, and the ſaid Jul- 


tice ſhall likewiſe ſign the ſame, and tranſmit it to the 


next Seſſions of the Peace, to be there filed and kept on 


record: And if ſuch perſon ſhall not make it appear to 


ſuch Juſtices, that he has a lawful way of getting his 
livelihood, or ſhall not procure ſome reſponſible houſe- 
keeper to appear to his character, and to give ſecurity 
for his appearance before ſuch Juſtices, at ſome day to 
be fixed, (if the ſame ſhall be required,) to commit ſuch 
perſon to ſome priſon or houſe of correction, for any time 


not exceeding ſix days; and in the mean time to order 


the Overſeers of the Poor where ſuch perſon ſhall be ap- 
prehended, to inſert an advertiſement in ſome public pa- 
per, deſcribing ſuch ſeſpicious perſon, and any things 
which ſhall be found upon him, and which he ſhall be 
ſulpeRed not to have hunellly come by, and mentioning 
the place to which he is committed, and time and place 


when and where ſuch perſon is to be again brought before 


them to be re-examined ; and if no accuſation ſhall then 


be laid againſt him, then ſuch perſon ſhall be diſcharged. 


§ 12. 5 
hy fat. 32 Geo. 3. c. 45, no reward ſhall be paid for 
apprehending any Rogue or Vagabond, until he ſhall 
have been puniſhed as ſuch, § 2.—Convies mag 
from priſon, and perſons acquitted at the Aſſiſes, Oc. 
may be conveyed by paſſes. & 4.—Juſtices may order 
Vagrants to be conveyed by Malters of Houſes of Cor- 


_ re&ion. $5. — The Seſſions ſhall fix the rate to be al- 


- lowed for paſſing Vagrants. $ 6. 
A common Soldier, billeted in a diſtant pariſh from 


- that in which his family reſides, is not a Vayrant within 


the fat. 17 Geo. 2. c. 5, as a perſon who has run away 


| from his family, although he is able, and refuſe to main- 


— — 


tain them and they, in conſequence of being thus aban- 


VALUE. 


doned, become chargeable to the pariſh. Cort"; Bury, i. 
335- l. 424.— A perſon committed by one ſaſſice of the 
Peace, under ihe ſaid flatute, (4 7,) cannot be baile by 
another Juſtice, for ſuch commitment is in executior,, 
Id. ib. pl. 425; 341. pl. 426 — Although it is ſettled that 
an appeal does not lie by @ pari/h againſt a Vagrant Paß, 
yet it is not decided that it will not lie in the cafe of 1 
Foreigner, taken ia an act of Vagrancy, and ſent, vpon a 
falſe examination, to a pa1ith to which ne does ot belong. 


Conft*s Bott. ii. 790. pl. 737. 
VALET, VALECT, or VADELET, Patetus vel 


Valecta.] Was anciently a name ſpecially deroting young 
gentlemen, though of great deſcent or quality ; bur attec- 
wards attributed to thoſe of lower rank, and now a br 
vitor,or gentleman of the chamber. Camd'. ; Seller; 7, 
Hon.: Brad. lib. 3. ln the accounts of the loner Tem. 
ple, it is uſed for a bencher's clerk or ſervant; and the 
butlers of the houſe corruptly call them Varlets. 
VALENTIA, The value or price of any. thing. 
See Value. : = 
VALESHERIA, Signihes the proeing by the kingred 
of the ſlain, one on the father's fide, and another on the 
ſide of the mother, that a man was a Vn an. It ;; 
mentioned in fat, Halle, 12 Ed. Ic. 4. Sce Englecery, 


VALOR MARITAGIL. En ler the ancient ter ure @, 
while an infant was in ward, the guarCian had the poyc: 
of tendering him or her a ſuitable match, without diſpa- 
ragement or inequality: Which tif the infants reſuled, 
they forfeited the value of the marriage to their guardian; 
that is, ſo much as a Jury would aflefs, or any one wor! 
bond fide give to the guardian for ſuch an alliance: Apd 
if the infants married themfelves without the guardian“ 
conſent, they forfeited double the value. This was one 
of the greateſt hardſhips of our ancient tenures.— But 
the tenures being taken away, by fat. 12 Car, 2. c. 24, 
the Law is aboliſhed. See title Texures II. 4. 

- VALUABLE CONSIDERATION ; dee title Coz. 


7 


ede ratic 1. 


VALVASORS; See Yawvajers. 

VALUE, Valentia, Jalor.] Is a known word; ard 
the Value of thoſe things as to which offences are com- 
mitted, is uſually compriſed in indictments; which ſeems 
neceſſary in 7-e/7 to make a difference from perit larcenr, 
and in treſpals to aggravate the fault, Sc. But in other 
caſes a diſtinction has been made between Value and 
Price. If a plaintiff declares in an action of treſpaſs {or 
the taking away of Jive cattle, or one particular thing, 
he ought to ſay that the defendant took them away, 
fretii ſo much; if the declaration be for taking of things 
without life, it muſt be alleged ad valentiam, &c, fo that 
live cattle are to be prized at ſuch a Price, as the owner 
of them did eſteem them to be worth; and dead things 
to be reckoned at the Value of the market which may be 
certainly known. Of coin, not current, it ſhall be prelii; 
but of common coin, current, it ſhall be neither ſaid 
pretii nor ad valintiam, for the V-lue and Price thereof 
is certain: The difference between pretiz7 and ad walen- 
tiam may proceed from the rule in the regiſter of writs, 
which ſhews it to be according to the ancient forms uſed 
in the Law. Vet. Symb. par. 2: 2 Lil, Abr, 629. A 
jewel, it is ſaid, is not valuable in Law, but only accord- 
ing to the Valuation of the owner of it, and is very 
uncertain; But there ſeems to be a certain Value for 


diamonds 


Lens) „ * Ls es | CF bed w 


VAL 


diamonds among the merchant jewellers, zccording to 
their weight and luſtre, Oc. Hi. 21 Car. B R. 2 Lil. 6:8. 


A man cannot lay that another o:ves him fo much, wien 


the Value of the thing owing is uncertain ; for which 


reaſon, actions in theſe caſes are always brought 16 tie 
J-iinet, and the declaration ad walentiam, &c. I Lutiw. 
484. See titles Pleading ; Money, &c. 

Variuz of MaRRTAGE; fee Valor Maritagii. 

VANG, Sax.] He vanged for me at the Vant, z. e 
ſtood for me at the font. Blown. | 

VANNUS, A Vane, Jenti Index; a fan to winnow 
corn with. Lit. Die, 

VANTARIUS, Precurfor.] As Vantarius Regis, the 
King's fore footman. Rot. ae finibus. Term Mich, 2 Ed. 2. 

VARIANCE, Pariautia, from the Fr. Farier, i. e. 
Alterare ] An alteration of a thing formerly laid in a 
plea; or where the declaration in a cauſe differs from the 
writ, or from the deed upon which it is grounded, Oc. 
2 Lil. Abr. 629. If there is a Variance between the de- 


claration and the writ, it is error; and the writ ſhall | 


abate, And if there appear to be a material! Variance 
between the matter pleaded and the manner of the plead- 
ing it, this is not a good plea ; for the manner and matter 
of pleading ought to agree in ſubſtance, or there will be 
no certainty in it. Cro. Tac. 479: 2 Lil. 629. 

But when the pleading is good in ſubſtance, a ſmal 
Variance ſhall not hurt. 3 Mad 227. If the record of 
Nif Prius agrees with the declaration delivered, a Varia- 
tion from the iſſue is not material. 2 Strange 1131. 
Where the original writ varies from the declaration, it 
is not remedied by any ſtatute of Jef. 5 Rep. 37. 
Though verdict in ejectment was for a meſſuage next the 
meſſuage of A. B., and the judgment for a meſſuage next 


another meſſuage in the occupation of A. B., this is no 


material Variance, but is amendable by the at. 16 © 17 
Car, 2. c. 8; Raym. 398: 3 Saik, 368, The original 
writ in C. B. concluded ad damnum 401. and the deciara- 
tion was ad damnum 1091, The Jury gave 121. damages; 
and on a writ of error brought, tnis Variance was aſlign- 
ed: it was held that this had been a good objection in 
the original action; bat it is not ſo after verdict; not 
being matter in point of judgment, eſpecially as the Jury 
found only 12/. damages; but if the verdict had found 


more damages than what was mentioned in the writ, 


though leſs than what was ſet forth in the declaration, it 
had been ill, becauſe there was no writ to warrant ſuch 
damages. 2 Cre. 629: 1 Bulft. 49. 

If a defendant pleads a Variance between'the writ and 
declaration, he is to crave Oyer of the writ before he 
ſhall. have any advantage of the Variance, becauſe the 
writ and declaration are not upon the ſame roll; and 
therefore, if the defendant plead to it without demanding 
Oyer, on demurrer, judgment may be for him to anſwer 
over, Sc. 2 Salk. 658. If in the imparlance-roll the 
declaration is in debt, and in the plea-roll it is in treſ. 
paſs, this is ſuch a Variance, that if the plaiatrf hath 
judgment it ſhall be reverſed. 3 Bu. 229. 

In writ of error in the Exchequer-chamber to remove 
a record out of B. R. of a certain treſpaſs the huſband 
and wife hath done, the record certified was of a treſpaſs 
done by the woman alone ; and for this Variance the 
writ was abated, and the record judged not removed. 
Sid. 269: 3 Salk. 369. 

Vor. II. 


——— 


VEL 


Oa Variance in the perſons or number of acres, Oe. 
between a Fine and an Indenture to lead the uſes ; if the 
party avers, there was not any other confideration, or 
new agreement, but that the Fine was levied according 
to the uſes and intents mentioned in the indenture, it 1s 
good. 5 Rep. 25. See further, titiss Amendment; Abate- 
ment ; Error; Pleading; Averteent; Verai?, &c. 

VASSAL, Vaſalus ] In cur ancient cuſtoms ſignified 
a Tenant or Feecatary; or perſon who vowed fidelity 
and komage to a Lord, on account of ſome land, c. 
held of him in fee; alto a ſlave or {:rvant, and eſpecially 
a domeltic of a Prince. Da Cange. Fa/alus is ſaid to be 
ui inferior fecius, as the Vaſſal is inferior to his maſter, 

and muit ferve him; and yet he is in a manner his com- 
panion, becauſe each of them is oblig=d to the other. 
Szene. See 2 Comm. 53; and this Dict. titte Teanres, 

VASSALAGE, The liate of a Vaſſal, or ferrittde 

and dependency on a ſuperior Lerd : Liege Judge be- 

longed only to the King. 

\ ASSELERIA, The tenure or holding of Vailz's, 
Comvell. 

VASTO, A writ againſt tenants for term of life or 
years, committing Walte. F. N. 3 55: Reg. Orig. 7 2. 
See title Haſte, | 

VAS TUM, A Waſte, or common lying open to tke 
catile of all tenants who have a tight of commoning. 
Paroch. Autig. 171. 

VasTum ForesT# vet. Bosc, That part of a 
Foreſt, or Wood, whercin the trees and underwoosd were 
ſo deſtroyed, that it lay in a manner waſte and barren. 
Paroch, Antig. 5. 351 

VAVASORS, The firſt name of dignity, next beneath 
a Peer, was anciently that of Fidames, Fice-demini, Val- 
vaſors, or Vavaſors, who are mentioned by our ancient 
Lawyers, as wir! magne dignitatis: and Sir Edward 
Cue ſpeaks highly ot them. Yet they are now quite 
out of uſe ; and our legal Antiquarians are not agreed 
upon even their original or ancient office, 1 Comm. c. 12. 
p. 403: Bratt. lib. 1. c. 8: Spelm. 

VAVASORY, Fawvajſeria.] The lands that a Vara- 
for held. Bra. lib. 2. 

UBIQUITY OF THE KING; Sce title K:zg V. 3. 

VEAL MONEY, The Tenants within the manor 
of Bradford, in the county of I ite, pay a yearly rent by 
this name to their Lord; in lieu of Veal paid formerly in 
kind. Blaunt's Ten. 

VECTIGAL JUDICIARIUM, Is applied to money 
or ines paid to the Ning, to defray the charge he is at 
in maintaining the Courts of Juſtice, and proteQion of 


the People. 3 Salk. 33 


VEJOURd, Y;/ores, from the Fr. Peer, i. e. Cernere.] 
Such perſons as are ſent by the Court, to take a view 
of any place in queſtion, for the better deciſion of the 
right thereto. It is alſo uſed for thoſe that are appointed 
to view an offence, Old Nat. Er. 112: Brad. (ib. 5. 
See Yew. 

VELTRAIA, Minifteriam de Veltraia.] The office 
of dog leader, or a courler. Rot. Pip. 5 Steph. 

VELTRARIUS, One who leads greyhounds ; which 
dogs, in Germany, are called Hlters ; in Ita, Veltres, &c, 


 Blown."s Tenures, þ. 9. 


VELUM QUADRAGESIMALE, A vell or piece 
of hangings, drawn before the Altar in Lent, as a token 


of mourning and ſorrow. Synod, Exon, An o 1217. 
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VENARIA, Beaſts which are caught is the woods 
by hunting. Leg. Cant, c. 108, 
VENATIO, In the ſtatute of Chama de Forza, ſig- 


nifies Veniſon, in Fr. Fenaiſon. It is called Venai/on, of 


the means whereby the beaſts are taken, quoriam ex Fena- 
tione captuntur, and being hunted are moſt wholeſome : 


- And they are termed beaits of Venary, becaule they are 


gotten by hunting. 4 /2/. 316. 
VENDITIONI EXPONAS, A Judicial Writ, di- 


rected to the Sheriff, commanding him to ſell goods which. 


he hath formerly taken into his hands, for the ſatisfying 
a judgment given in the King's Court. Reg Judic. 33: 
Stat. 14 Car. 2. c 21. If the Sberiff upon a Fier! facins 
takes goods in execution, and returns that he hath ſo 
done, and cannot find buyers; or if he delay to deliver 
them to the party, Oc then the writ, FYenditiont exfonas, 
ſhall iſſue to the Sheriff, reciting the former writ and re- 
turn, and commanding the Sheriff to make ſa's of the 
goods, and bring in the money. 13 H. 7. 1: Dyer 363. 
If a Superſedeas be not delivered to the Sheriff till he hath 
in part executed a writ of execution, he may afterwards 
be authoriſed to go through with it by a Venditicmi exporas; 
as he may alſo in the like caſe after a writ of error. Dyer 
98: Cre. Eliz. 597 : 1 Rell. Aör. 894. 

If goods are not taken to the value of the whole, the 
plaintiff may have a Jenditioni exponas for part, and a 
Fieri facias for the reſidue, in the ſame writ, 77%. Brew. 
305, And it ſeems that a Venditioni exponas may be di- 
reed to the new Sheriff, where the old one returns that 
he has taken goods, which remain in his hands for want 


of buyers. 2 Saund. 343. But the more uſual way of 


proceeding in ſuchcale, is by writ of Di/?ringasto the new 
Sheriff, commanding him to diſtrain the old one, till he ſell 
the goods, Sc. Of this writ there are two ſorts; the 
firit, which is the more ancient, commands the Sheriff, to 
whom it is directed, to diftrain the late Sheriff, ſo that he 
expoſe the goods to ſale, and cauſe the monies ariſing 
therefrom to be delivered to the preſent Sheriff, in or- 
der that ſuch Sheriff may have thoſe monies in Court at 
the return. Gilb, Ex. 21: 34 Hen. 6. 36. The other 
writ, which is the moſt uſual, is to diſtrain the late Sheriff 
to ſell the goods, and have the money in Court himſelf. 


6 Mod. 299: Raft. 164: The}. Brev. 90: Of. Brev. 45: 


2 Ld. Raym. 1074, 5: 1 Salk. 323. | 

VENDITOR REGIS, The King's Saleſman; being 
the perſon who expoſed to ſale goods and chattels ſeized 
or diſtrained to aniwer any debt due to the King: This 
ofice was granted by King Ed. I. to Philip de Lardiner, 
in the county of York ; but the office was ſeized into the 
King's hans for the abuſe thereof; Anno 2 Ed. 2. 

VENDOR ANDY VENDEE. Vendor is the perſon 
who ſells any thing, and Vendee the perſon to whom it is 
ſold. Where a man ſells a thing to another, it is im- 
plied that the Vendor ſhall make aſſurance by bill of ſale 
to the Vendee, but not unleſs it be demanded ; per Finch, 
Chancellor. 2 Chan, Caſes 5. See 21 Hin, Abr. title 
Vendor and Lendee. Io | 

VENELLA, A narrow or ſtrait way. Monaſt. i. 408. 

VENIA, A kneeling or low proſtration on the 
ground, by penitents. Waljizg. 196. 

VE&N|RE FACTAS, A writ judicial awarded to the 
Sheriff to cauſe a Jury in the neighbourhood to appear, 
whe: a cauſe is brought to iſſue, to try the ſame, O/4 


Nat. Br. 137. See title Jury I. 


VEeNIkE-Fac. 


Vormetly, many queſtions aroſe concerning the place, 
or places, from whence a Jury ſhould com-. Vd 2 Lill. A5. 
633, 636: Cro. Eliz. 260: 3 Salk. 381: Jelv. jo: Au 
357» 412: 5 Rep. 36: Lutw., 213. But now, by a:, 45 ; 
Anz. c. 16, a Venire Facias may be from the body of tue 
county, Cc. In an information againſt a county for nut 
repairing.a bridge, it was held, that the Aiton ei - Gene 
ral might take a Ferre to any adjacent county; and that 
1: might be de corre of the whole, or de wicenets of ſons 
particular place therein next*adjuining. 3 Salk. 381. 
One Venire Facias is ſuſũcient to try ſeveral iſſues, be. 
| tween the {ame parties, and in the ſame county. 2 Co. 
550. Where an action was brought againſt wwe, they 
both joined iſſue, and one died; and after the J 
Facias was awarded to try the iſſue between both, which 
was done; and held to be no error, becauſe one of the 
defendants was living. Cro. Car. zog. See title Amend- 
ment, It a Venire Facias is returned by the Coroner for 
defect of the Sheriff, Sc. when it ought to be returned 
by the Sheriff, the trial is wrong, and not remedied by 
any ſtatute of Jeofails. 5 Rep. 36. In all cafes, where 
there is to be a Special Jury, the Vnire muſt be ſpe- 
cial: If the matter to ve tried be within divers places, 
and one and the lame county, the Yenire Facias ſhall be 
general; and if in ſeveral counties, it all be ſpecial, 
2 Lill. Abr. 635. 
If a matter of Law be depending in Court, er if there 
be judgment by de fault as to part, and an iſſue allo joined 
as to other part, there is to be a ſpecial Yenire awarded, 
tam ad triandum exitum, quam ad inguirendum de dampis, 
&Cc. as well to try the iſſue, as to inquire of the damages, 
both upon the iſſlue and the matter put in judgment of 
the Court. 2 Liil. Abr. 636. ; 
At a trial at N% Prius, the plaintiff changed the 
Venire Facias and panels, and had a jury the defendant 
knew not of ; and ruled, that the defendant cannot be 


was taken when the firſt Yenire was not filed, that he 
cannot be aided, becauſe he may reſort to the Sheriff, 
and have a view of the panel, to be prepared for his chal- 
lenges ; but if the firſt Perire was filed, then the defend- 
ant ſhall have a new trial. Ra. 79. ; 

A Penire Facias after filed, cannot be altered without 
conſent of parties: 'Though where a verdid in a cauſz: 
is imperfect, ſo that judgment cannot be given upon it, 
there ſhall be a new Venire Facias to try the cauſe, and 
find a new verdict. 2 Lill. 634, 635. Venire is now little 
more than form, unleſs in caſe of a trial at bar, 

Venire Facias, is the common proceſs upon any Pre- 
ſentment ; being in nature of a ſummons for the party to 
appear; and is a proper proceſs to be firſt awarded on 
an indictment for any crime, under the degree of '!'rea- 
ſon, Felony, or Maihem, except in ſuch cafes whercin 
other proceſs is directed by ſtature. See title Proce/; II. 
The Venire Facias ad reſpondendum may be without a day 
certain, becauſe by an appearance the fault in this pro- 
ceſs is cured ; but a Penire Facias ad triand. exitum mul 
be returnable on a day certain, c. 3 Sall. 371. 

Venice Facias tot Matronas; See this Dictionary, 
title Ventre Inſpiciendo. 

Ve NIKE Facias, Neve; The ancient proceeding 
of the Common Law, to ſend a cauſe to a New Tria/: 
And this proceeding is ſtill preſerved in certain caſes. 


aided, if the firſt Ventre was not filed: And a difference - 


New Trials are generally granted where a General 
| Verdict. 
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verdict is found ; a Venire Facias de Novs, upon a Special 
\/erdict, But the moſt material difference between them 
i this, that a Yenire Facias de Novo muſt be granted upon 
matter appeariag upon the record; while a New Trial 
way be granted upon things out of it, if the record be 
never ſo right: A Veuire de Nov therefore is granted, 
Il, 1f it appears upon the face of the record, that the 
Verdict is ſo imperfect that #9 judgment can be given 
„pon it, 2d, Where it appears that the Jury ought to 
have found facts differently from what they do. Sce 
« I. 55,3 and this Dictiopary, title Trial. 

The following ſeem to be the cafes in which a Fe- 
»ir e Novo is grantable: iſt, Where the Jury are im- 
properly choſen, or there is any irregularity in returning 
hem. —zdly, Where they have improperly conducted 
temſelves.—zuly, Where they give general damages, 
upon 4 declaration conſiſling of ſeveral counts; and it 
atterwards appears that one or more of chem is defective. 
—4thly, Where the Verdict, whether general or ſpecial, 
is imperfect, by reaſon of ſome ambiguity or uncertainty; 
o by finding leſs than the whole matter put in iſſue ; or 
by not aſleſſing damages. Tide Pra. K. B.; and the 
authorities there cited, 

By lat. 7 © 847, 3. c.32. F 1, if the plaintiff}, after 
ifluing Jocy proceſs, does not proceed to trial at the firit 
Aﬀiſes, he may ſue a /erire de News; but if the Jury 
be diſcharged at the Afliſes in order to have a view, 
there is no need of a Yenire de News. Com. 248. 

A Venire de Nows may be granted by a Court of Error; 
or after a Demurrer to Evidence; or Bill of Exceptions. 
Tiad*s Prat. | | 

VENITARE, The Book of Eccle/afticus ; fo called 
becauſe of the Venite exultemus Domino, Jubilate Deo, &c. 
written in the Hymn-book or Pialter as it is appointed 
to be ſung, Cc. It often occurs in the hiſtory of our 
Engliſh Synods ; and is called Venitarium. Mon. Ang, 
lii. 432. 

VENTER, Lat ] Literally Che belly; it is uſed in 
Law to diſtinguiſh the iſſue, where a man hath children 
by ſeveral wives; (ſaid to be by a firſt or ſecond Ver.) 
How they ſhall take in deſcents of lands; See tit. Deſcent, 

VENTRE INSPICIENDO, A writ to fearch a 
Woman who faith ſhe is with Child, and thereby with- 
holdeth lands from the next heir: "The Trial whereof is 
by a Jury of Women. Reg. Orig. 227. 

Where a Widow is ſuſpected to feign herſelf with 
Child, in order to produce a Suppoſititious Heir to the 
eſtate, the Heir preſumptive may have this Writ to ex- 
amine whether ſhe be with Child or not; and if the be, 
to keep her under proper reſtraint till delivered: Bur if 
the Widow be, upon examination, found not pregnant, 
the preſumptive heir ſhall be admitted to the inheritance, 
though liable to loſe it again on the birth of a Child 
within forty weeks from the death of a huiband, 1 Com. 
7. 16, See title Bajtard. 5 

See further on the writ De Pontre Inſpiciendo, Aiſcough*s 
Caſe, Mojel. 391; and 2 P. Vins. 591i. S. C.; in which 

ing, C. on petition, granted the writ, though the per- 
fons applying were only Tenants in Tail. And this 
writ is now granted, net only to an Heir at Law, but to a 
Devijee, whether for Liie, or in Tail, or in Fee; and 
whether his intereſt is immediate or contiagent, £x 
parts Bateman, at the Rolls, 16th Dec. 1784: Ex parte 
Bellat, at the Rolls, zoth Dec. 1780 ; Ex parte Brown, 
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ia Cauc. Trin. T. 1792. See 4 Bro C. R. go. In No ly's 
Report of Aiſcough's Caſe, à caſe of Pertonal Eſtate is 
cited, in which tne then Maler of the Rolls, in confor- 
mity to the reaſon of the Common Law, direfted that 
the Maſter ſhould appoint teo Matrons to infpe& a 
Woman. See 1 /»/?. 8, 6. note 3; where the neceſſity of 
an Ad of Parliament to regulate the proceedings on 
this writ is ſuggeſted. See alſo this Dictionary, title 
Execution and Reprieve 

Y hoinas de Aldham of Surrey, brother of Adam de Ad- 
hom, 41:9 4 Hen. 3, claimed his brother's ettate : But 
Joan, widow of the ſaid Alam, pleaded ſhe was with 
Child; whereupon the ſaid Themas obtained the wit 
Fentre Iuſpicicuao, directed to the Sheriif--Zncd - 
tis becum iſcretts et legal. us militibus, et diiſeretis et lega-· 
libus mulieribus de comita't tas, in propria per/ona arcedas 
ad ip/aim j oannam ct gn a prediftis mulierabus coram 
praalis militibus videri facias et diligenter traftari per 
uvera et Fentrem, et mu'/itionom Factum cernficar: facas 
lo tuo et figello duorum nilitums jujltctarits noftris 
apud Weitm Ec. | 

In Eajter 'Verm, 39 Elix. this writ was ſued oat of the 
Chancery into C. . at the profecution of Percival 
Ii illang buy, Who had married the eldeſt of the five 
daughters of dir Fraacis Willoughby, who died without 
any fon, but left a wife named Dorothy, that at the time 
of his deatn pretended herſelf to be with Child by Sir 
Francis; which, if it were a fon, ail the five fillers would 
thereby loſe the inheritance deicended unto them ; which 
writ was directed to the Sheriffs of Long, and they were 


* commanded to cauſe the ſaid Dorothy to be viewed by 


twelve Knights, and ſearched by twelve Women, in the 
preſence of the twelve Knights, e: ad tracaudum per ubera 
et ad Ventrem in/þiciendum, whether the were with Child, 
and to certify the ſame to the Court of Common Pleas; 


and if ſhe were with Child, to certify for how long in 


their judgments, et quanio /it faritura; upon which the 
Sheriffs accordingly cauſed her to be ſearched, and re- 


turned that ſhe was twenty weeks gone with Child, and 


that within twenty weeks more uit paritura: Thereupon 
another writ iſſued out of C. B. requiring the Sheriffs 
ſaſely to keep her in ſuch a houſe, and that the doors 
ſhould be well guarded ; and that every day they ſhould 
cauſe her to be viewed by ſome of the women named in 
the writ; and when ſhe ſhould be delivered, that ſome of 
them ſhould be with her to view her birth, whether it 
be male or female, to the intent that there ſhould be no 
falſity : And upon this writ the Sheriffs returned, That 
they had cauſed her accordingly to be kept and viewed, 
and that ſoch a day ſh: was delivered of a Daughter. 
Cro. Eliz. 556. 

The Sheri!fs of London, with a Jury of Women, 
whereof two were Midwives, came to the Lady's houſe, 
and into her chamber, and {ent to her the women, ſworn 
by the Sheriffs before, to ſearch, try, and ſpeak the truth 
whether ſhe was with Child or not. The men all went 
out, and the women {varched the Lady, and gave their 
verdict that ſhe was with Child: whereupon the Sheriffs 
returned the writ accordingly. Me G23. p. 692. 

In the 22d year of King James I., the Widow of one 
Duc married within a week after the death of her 
firit huſband 3 and his confin and heir brought the writ 
Ventre Inſpiciendo directed to the Sheriff of L. who re- 
turned that he had cauſed her to be ſearched by ſuch 

; N 5 K 2 Matrans, 
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TEN -: VENUE, 


ariſes in N ales, or beyond the Sea, or Is brought upon 2 


1 Matrons, who found her with Child, e gurd paritura fuil 
1 within ſuch a time; and thereon it was prayed, that the | Bund or other Specialty, Promiſſory Note, or Bill of F 
Sheriff might take her into his cuſtody, and keep her | Exchange; for Scandalum Magnatum, or a Libel dif. | 
till ſhe was delivered; but becauſe ſhe ought to live with perſed throughout the kingdom; againſt a Carrier or K 
| her huſband, they would not take her from big: 3 but he  Lighterman; for an ſcape or Falſe Return; and, in ſhort, 1 
6 was orercd to enter into a recognizance not io remove | wherever the cauſe of action is not wholly and neceſſarily 6 
1 her from his dwelling-houſe, and a writ was awarded to | confined to a ſingle county. In theſe caſes, the Venue 4 
* the Sher: to cauſe her to be inſpeded every day by tao] cannot be changed by the Court, but upon a ſpecial 
0 of the women which he had returned had fearghed her, ground. Tada's Pract. K. B. and the Authorities thice . \ 
1 and that three of them ſhould be preſent at her delivery, | cited. | f 
1 X Ge, Cro Fac. 685. The Venue by Bill is local or tranſitory, as by Ori. a 
4 VENUE ginal. In /oca/ Actions, it mull be laid in the county F 
oy 9 where the caule of action aroſe ; in tranſitory Add ions, 4 
# Vicixzruu, or VisxXETUM.] A Neighbouring | it may be laid in any county. The county in the margin + 
N Place, locus guem vicins habitant: Ihe place from whence will help, but not hurt. Hence, if there be no Venue 1 
1 a jury are to come for ' rial of Cauſes. F. N. B. 115. | laid in the body of the Declaration, reference muſt be 
0 Ihe want of a Venue 1s only curable by ſuch a plea | had to the margin; but where a proper Venue is laid in 8 


the body, the word in the margin will not vitiate it. 


as admits the fact, for the trial whereof it was required e b 
Tidd's Pra. K. B.: 3 Term Rep. 487. ws 


to lay a Venue. 3 Salt. 381. 


* 
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0 Where the Action couid only have ariſen in a particular Ibe Law having ſertled the diſtinction between Aa 
i county, it is local, and the Venue (by original) mult be and tranſitory Actions, it ſeems that, towards the reign - 
2 | laid in that county; for if it be laid elſewhere, the de- of Richard 11. this diſtinction was but little attended to ; - 
on fendant may demur to the Declaration, or the plaintiff, for a litigious plaintiff would frequently lay his Action in 2 
bl on the General Iſſue, will be nonſuited at the Trial. But à foreign county, at a great ditlance from where the x 
# where the Action might have ariſen in any. county, it | Cauſe of it aroſe, and by that means oblige the defendant 5 
* is tran/itory, aad the plaintiff may, in general, lay the to come with his witneſſes into that county, To remedy 4 
. Venue wherever he pleaſes ; ſubject to its being chang- | Which, it was ordained by fat. 6 R. 2. c. 2. To the } 
4 ed by the Court, if not laid in the very county where tae | intent that writs of Debt and Accompt, and all other 4 
N Action aroſe. Thus, in an Action upon a Leaſe for | ſuch Actions, be from hencetorth taken in their counties, 5 
Rent, Sc. ſounded on the privity of eſtate, as in Debt and directed to the Sheriffs of the counties where the 
by the Aſſignee or Deviſee of the Leſlor againſt the contracts of the fame Action did arile ; that if from 15 
Leſſæe; or by the Leſſor, or his perſonal Reprefent- | benceforth, in Pleas upon the ſame Writs, it ſhall be 5 
atives, againſt the Aſſignee of the Leſſce; or againſt declarcd, that the contract thereot was made in another q 
the Executor of the Leſſee, in the abet and detinet; or county than is contained in the original Writ, that then . 
in Covenant, by the Grantze of the Reverſion agaiuſt incontinently the ſame Writ ſhali be utterly abated.” i 

the Aſſignee of the Leſlee; the Action is lecal, and the The deſign of this ſtatote was to compel the ſuing out 
Venue mutt be laid in the ccunty where the cſlate lies. of al! Wits arifing upon contract, in the very County be 
But in an Action upon a Leaſe ſor Rent, &c, found. | where the contract was made; agreeably to a Law of 3 


ed on the privity of contract; as in Debt by the Her. I. c. 31: Gitb. C. P. 89,7. But as the ſtatute 


Leſſor agaivit the Leſſee, or his Executor in the derinet 
only; or in Covenant, by the Leſſor or Grantee of the 
Revertion againf the Leilee, the Aion is TT , and 


— ———2õõ— —  — 


culy preicribes, that the Count thall agree with the Wiit 
in the place where the contract was made, 1t did not 
ellectually prevent the miſchief ; And therefore the Aar. 


+ H. 4. c. 18, directed all Attornies to be ſworn, that 
they will make no ſuit in a foreign county; and there 
is an old Rule of Court, which makes it highly penal 
for Attorvies to trangrels this ſtatute. R. Mich. 1654. 
Soon atter the ſtatute of IEαιν IV. a practice began 


the Venue may be laid in any county, at the option of 
the plaintiff. T4 Pratt. K. B. 

1 here arc, however, ſome Actions of a rranſttety na- 
| | ture, wherein the Venue mutt be laid in the county 
= | where the facts which are the ground of the Action were 


* | committed, and not elſechere. Such are all Actions of pleading, in abatement of the Writ, he :mptopriety 
# upon Penal Statutes, fat. 21 Fac. 1. c. 4. § 2. of its Venue, even vefore the Plaintiff bad declared.” At 
7 Actions upon the Caſe, or Iteſyale, againſt Juſtices of firft, in the teign of Henry . they examined the piain- 


tit, upon cath, as to the truth of his Venue, But, ſoon 


Peace, Mayors, or Bai ifts, ot Cities or [ owns- Corpo- | b . 
after, they began to allow the defendant to traverſe the 


rate, Head-boroughs, Portreves, Corſtables, Tithing- 


appearance; 


4 men, Churchwardens, Sc. or other perſons adling in Venue, and io try the traverſe by the Country. This 

5 their aid aud alliſlance, or by their command, for any | practice being ſubject to much delay, the Judges intro- 

4 thing done in their official capacity. &a“. 21 Fac. 1, | duced the preſent method of Changing the Venue upon - 
1 c. 12. $5. Actions againſt any perſon or perſons, for | 225120, on the equity of the avove ſtatutes; which, 0 
| I any thing Gone by an Otkcer or Qtkcers of the Exciſe or Ld, Hol. lays, began in the ume of James I. 2 Salk. 670, ; fo 
= Cuſtoms, or others aGing in his or their aid, in execu- | The forms of the rule and afidavit are alſo ſtated by 0 
7 tion or by reaſon of his or their office, See fats. 20 Glo. 3. | Styles, as eſtablihed in 23 Car. i. S9). P. R. 631. 

5 c. 70. $34: 24 Geo. 3. fl. 2. c. 47. F 35. In theſe (ed. 170%.) F ; V 
4 Actions, the Venue muſt be laid in the couvty where the { It is now ſcttled that, in 7rayftory Actions, the Venue 5 
xt facts were committed, and not elſewhere. On the other | may be changed upon motion, either by the plaintiff in 
A hand, the Venue in a 7ran/rc;y Action is, in ſome caſes, | or defendant. The plaintiff ſhall not directly alter his 8 
br altogether optional in the plaiutiff; as where the Action] Venue after the Eftoign Day of the next Term after 

0 
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VENUE, CHANGING. 


appearance; though he would pay coſts, or give an im- 

arlance. Yet he may in effect do it, by moving to 
amend; and that after the defendant has changed the 
Venue, or picaded, and even after two Terms have 
elapſed from the delivery of the Declaration, Tidds 
Prat. K. B. 

The defendaat is, in general, allowed to change the 
Venue in all rranfiiory Actions, ariſing in a county dif- 
ferent from that where the plaintiff has laid it; and 
he may even change it from London to Middle/cx, or 
dice verſa, But the Venue cannot be changed in ca 
Actions. And, in zrar/itory Actions, where material 

vidence ariſes in two counties, the Venue may be laid 
in either. R. M. 10 Geo. 2. reg. 2. (c). And if it be 
14id in a third county, the Court will not change it; for 
the plaintiff in ſuch caſe cannot make the neceſlary af- 
ſidavit, that the cauſes of action aroſe in a particular 
county, and not elſewhere. 17 T 178. In order to 
change the Venue, therefore, it is indilpenfably neceſſary 


that the cauſe of action ſhould be wholly confined to a | 


ſingle county; and therefore, where that is not the 
caſe, the Court will not change it. Thus, in an Action 
of Debt on Bond or other Specialty, the Court will not 
change the Venue, unleſs ſome ſpectal ground be laid; 
for debitum & contraFtus ſunt nullius loci ; and Bonds and 
other Specialties are boza notabilia, wherever they hap- 
pen to be. In analogy to which, it 15 now holden, 
agreeably to the practice of the Court of Common Pleas, 
that the Venue cannot be changed in an Action upon 
a Promiſſory Note or Bill of Exchange; though this 
has been doubted ; but the Venue may ſtill be changed 
in an Action upon a Policy of Inſurance, not being by 
deed; or in any other action, the right of which is 
founded upon fimple contract. T Pratt. K. B. 

In an Action for Scandalim Magnatum, the Court 
will never change the Venue ; becaule a Scandal raiſed 
of a Peer of the Realm is not confined to any particular 
county, but reflects on him through the whole kingdom; 
ard he is a perſon of fo great notoriety, taat there is no 
neceſſity for obliging him to try his cauſe in the neigh- 
bourhood ; though this was denied in the cafe of Lord 
Sanawwich v. Alilier. So in an Action for a Libel, pub- 
liſhed in a news-paper in one county, and circulated in 
other counties, or contained 1a a letter written by the 
defendant ia one county, and ditected into another, the 


Court will not change the Venue; b<cautc the defendant 


cannot make the common affidavit, that the cauſe of 
action aroſe in a ſingle county, and not elfewhere : 


And, for a fimilar reaſon, the Venue cannot be changed 


in an Action againſt a Carrier or Lighterman, or for an 
Eſcape, or Falle Return. Ziad. But in an AQtion for a 
Libel, the Court will change the Venue into a county 
in which it was both wri:ten and publiſhed. And the 
diſtinction ſeems to be, between a Libel which is diſ- 
peiſed through ſeveral counties, and a Letter which is 
written in one county, and opened in another; on the 
former the Venue cannot be changed, on the latter it 
may. See 3 Term Rep. 306, 65 2. | 

Though the Court in general will not change the 
Venue, where it is laid in the proper county, yet they 
will change it, even then, upon a ſpecial ground. Thus, 
in Debt on Bond, where the Venue was laid in Londen, 
and the plaintiff's and defendant's witneſſes lived in 


— — > <————_— 
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Lincolnſhire, the Court changed it inte the latter county, 
1 Term Rep. 781; but fee Id. 782 : 1 Hi. 162. And, 
on the other hand, though the Court will in general 
change the Venue, where it is not laid in the proper 
county, yet if an impartial or ſatisfactory Trial cannot 
be had there, they will not change it ; as in an Action 
for words ſpoken of a Juſtice of the Peace, by 2 
Candidate, upon the bultings, at a county election. 
Corp, 5 10. 

So, where the Venue 1s not laid in the proper county, 
the privilege of the plaintiff will, in ſome caſes, prevent 
the Court from changing it. Thus, in an Action brought 
by a Barrifter, Attorney, or other Officer of the Court, 
if the Venue be laid in Midilleſcæ, the plaintiff, ſuing as 
a privileged perſon, has a right to retain it there, on ac- 
count of the ſuppoled neceſſity of his attendance on the 
Court. But if the Venue be laid in any other county, 
as in Londen; or the plaintiff ſue as a common perſon, 
by original or otherwiſe, or ex autre droit, as executor 
or adminiſtrator, or jointly with his wife or other per- 


ſons, he has no ſuch privilege, And where a Barriſter, 


Attorney, or other Othcer of the Court, is defendant, it 
ſeems that he has not any privilege reſpecting the Venue. 
Tidd's Prat XK. B.; and ſee this Dict. title Privilege J. 
When the cauſe of action ariſes in an Exgliſb county, 
where the Aſſiſes are regularly holden twice a year, it is 
a matter of courſe to change the Venue into that county. 


K. M. 1654, § 5. But where the cauſe of action ariſes 


out of the realm, the Court will not change the Venue, 
becauſe the action may as well be tried in the county 
where the Venue is laid, as in any other where the cauſe 
of action did not ariſe. And, in order to avoid delay, 
the Court will not change the Venue, except by content, 
iato a Northern county, where there are no Lent Afliſes, 
in Michaclinas or Hilary Term; nor into Hull, Canterbury, 
&c. where the juſtices of NV Prius ſeldom come; nor 
into the city of H erceſter or Glouce/ter, out of the county 
at large, becauſe the Aſſiſes for the city and county at 
large are holden at the ſame place. Tidd. 

Where the cauſe of action ariſes in Hales, and the 
Venue is laid elſewhere, it cannot be changed, without 
conſent, into the next adjoining Engliſb county; becau! 
the defendant cannot make the common afidavit, Which 
is never diſpenſed with, that the cauſe of action aroſe in 
that particular county, and not elſewhere. And it has 
been doubted, whether the Venue can be changed, other- 
wile than by conſent, directly into Wales ; inaſmuch as 
no Trial can be had there, but the iſſues (if any) mult 


be tried in the next adjoining Z£2g/;/ county; and if 


the defendant let judgment go by default, it is doubtful 
whether the Court can award a writ of inquiry, Tide; 
and fee fat. 13 Geo, 3. c. 5 l. FF 1, 2. The Venue, how- 
ever, has been frequently changed into the Counties Pa- 
latine; becauſe the Court can fend down the record 
there by Mittimus. And, it has even been changed into 
next adjoining county. 12 Mad. 313: Tidd. 

Ihe motion for the detendant to change the Venue 
is a motion of courſe; and muſt formerly have been 
made within eight days after the Declaration delivered, 
which was the time allowed by the Rules of the Court for 
pleading. And accordingly it is ſaid, that if a Declara. 
tion be delivered fo early in Term, that the defendant 
has eight days in that Term, he cannot move to change 

the 
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VENUE. 


the Venue the next Term, But it is now ſettled, that 
the defeudaut may move to change the Venue, at any 
time before plea pleaded, R. M. 1654, 55. And he 
is even allowed to change it, after an order for time to 
plead, though upon the terms of pleading iſſuably ; but 
not after an order for time to plead, where the terms are 
to plead iſſuably, and take ſhort notice of trial, at the firſt 
or other Sittings within Term, in Leudon or Middicjex, 
becauſe a trial wou!d by that means be loſt, And the 
Venue cannot be changed, in any cafe, after plea 
pleaded ; even though the defendant afterwards have 
leave to withdraw his plea, and plead it de 2% with a 
notice of ſet-off. Tidd's Pract. 

In order to change the Venue, the defendant muſt 
make a poſitive aflidavit, that the plaintiff's cauſe of 
action (if any) arote in the county of A. and not in the 


county of B. (where the Venue is laid,) or elſewhere 


out of the county of 4. R. M. 10 Geo. 2. reg. (2). 
An aflidavit was neceſlary, becauſe the motion ſucceeded, 
and was equivalent to a plea in abatement; and the 
form of the affidavit is always moſt ſtrictly adhered 
o. Tidd's Prack. | | 
Yet as it would be hard to conclude the plaintiff by 
the ſingle affi Javit of the defendant, he is at liberty to 
aver that the cauſe of action aroſe in the county where 


the Venue is laid, and to go to trial thereon at the ſame 


time that the merits are tried, by undertaking to give 
material evidence ariling in that county. And, upon 
ſuch undertaking, the Court will diſcharge the rule for 


changing the Venue This practice is equivalent to 


joining iſſue, before alluded to, that the cauſe of action 
aroſe in the firſt county: And if the plaintiff fail in 
proving it, he mult be nonſuited at the trial; which 
has, in this caſe, the ſame effect as quaſhing the writ 
by a judgment on a plea in abatement, viz. quod eat ſine 
dir, and the plaintiff muſt begin again. 2 Salk 669. 
Originally it was required, that the plaintiff ſhould give 
no. evidence at the trial but what aroſe in the county 
wherein the Venue was retained ; and if he gave no 


ſuch evidence, he muſt have been nonſuited of courſe, 


But when it was laid down (more liberally) that the 
plaintiff might lay his Venue in any county wherein part 


of the cauſe of action aroſe, he was then bound only to 


give ſome evidence, and not the whole, (dare aliguam 
evidentiam,) in the county where the Venue was laid; 
which'continves to be the rule at this day. The evi- 
dence however muſt be material; and therefore it is 
not ſufficient merely to prove that the witneſſes to the 
contract reſide in the county where the Venue is laid, 
Tidd's Prat. K. B. But where a rule to change the 
Venue from Middliſeæx to Londen was diicharged, on the 
plaintiff 's undertaking to give material evidence in 
Middleſex, the Court held, that the undertaking was 
somplied with, by proving a Rule of Court, obtained 


dy the defendant in 17zddl:/ex, for paying money into 
Court; although that rule was obtained, aſter the rule 
for changing the Venue was diſcharged. 2 T. Rep. 275. 


It was formerly holden, that the plaintiff mutt move 
to diſcharge the Rule for changing the Venue, before 
Replication; and therefore that he came too late afte 
Iſſue was joined, and delivered to the defendant”: 
agent. But now, as the plaintiff may alter his Venue, 


by moving to amend, ſo, for avoiding circuity, he may | 
15 | 4 
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VERDICT. 


move to diſcharge the Rule for changing the Verne, on 
undertaking to give materia] evidence in the county 
where it is laid, at any time before the cauſe is tried; 
and it was accordingly diſcharged in one cate, after th: 
cauſe had been twice taken down for trial, Coxyp. 40 
Tidd”s Pra#, K. B. ; = 


VERDEROR, Viridarius, from the Fr. Perivur, ie. 
Cuſtos Nemoris.] An Officer in the King's Foreit, wheſe 
office is properly to look to the Vert, and fee it we! 
maintained; ard he is ſworn to keep the Aſũſes of che 
Foreſt, and view, receive, and inrol the attachments, and 
preſentments of treſpaſſes of Vert and Veniſon, ©, 
Manwood, par. 1.p 332. See title Fore. 


VERDICT, 


VEREDICTUM ; Casi DICTUM VERITAT15.! 


The anſwer of a Jury given to the Court, concerning 


the matter of fact in any cauſe committed to their trial; 
wherein every one of the twelve Jurors muſt agree, vr it 
cannot be a Verdict: and the Jurors are to try the fact, 
and the Judges to adjudge according to the Law that 
ariſeth upon it. 1 I. 226. See title Jury III. IV. 
On a general Verdict, the Jury were liable to be at- 
tainted if they gave a falſe Verdict. To relieve them 
from this difficulty, it was enacted by far. In. 2. 
(13 £4w. 1.) c. 30. F 2, That the Juftices of Aſliſe 
ſhall not compel the jurors to ſay preciſely whether it be 
diſſeiſin or not, ſo as they ſtate the truth of the fact, and 
pray the aid of the juſtices; but if they will ſay, of their 
own accord, that it is diſſeiſin, their Verdict ſhall be ad- 
mitted at their own peril.” Upon this ſtatute, it has 
become the practice for the Jury, when they have any 
doubt as to the matter of Law, to find a Special Verdict, 
ſtating the facts, and referring the Law ariling thereon 
to the deciſion of the Court. See title Fury III. 

In finding Special Verdicts, where the points are 
ſingle and not complicated, and no ſpecial concluſion, 
the Counſel, if required, are to ſubſcribe the points in 
queſtion, and agree to amend omiſſions or miſtakes in the 
meſne conveyance, according to the truth, zo bring the 
point in queſtion to judgment. And unneceſſary finding 
of deeds in H werba, where the queſtion reits not upon 
them, but are only derivation of title, ought to be ſpared ; 
or they ought to be found thortly, according to the ſub- 
itance they bear in reference to the deed, as feoftment, 
leaſe, grant, Sc. It is alſo a general rule, that, in a 
Special Verdict, the Jury mult find facts, and not merely 
the evidence of facts: And if in this, or any other par- 
ticular, the Verdict be defective, fo that the Court are 
not able to give judgment thereon, they will amend it, 
if poſſible, by the Notes of Counſel, or even by an Aﬀi- 
davit of what was proved upon the Trial; or, otherwiſe, 
they will ſupply the defect by awarding a Venire de novo. 
Tidds Pract. and the references there, 

If, at the prayer of a plaintiff or defendant, a Special 
Verdict is ordered to be found, the party praying it is to 
proſecute the Special Verdict, that the matter in Law may 


be determined; and if either party delay to join in draw- 


ing it up, and pay his part of the charges, or if the 
Counſel for the defendant reſuſes to ſubſcribe the Spe- 
cial Verdict, the party defiring it ſhall draw it up and 
enter it ex parte. Where the parties diſagree, or the 

| Special 


Special Verdict is drawn contrary to the notes agreed 
upon, the Court on motion wal r cl. it; and the Court 
may 2mend a Special Verdict, to briag tune Special Mat- 
ter into queſtion. 2 Li Abr. 65, 6, 653. 


. . x . 7 
in all caſes and I actions, tue Jury may give a Ge- 


neral or Special Verdict; and the Court is bound to re- 


ceive it, if pertinent to the point in iſſue; and if the 


jury doubt, they may re ler themſelves to the Court, but 
are not bound fo to do. 3 Salt. 373. 

A Special Caſe (ice title Zary 11!,) has this advantage 
over a Special Verdict, that it is attended with much 
els expence, and obtains a much ſpeedier decilion ; the 
P:/tea being ſteid in the hands of the Officer at Ni 
Prius till the queſtion is determined; and the Verdict is 
then entered tor the plaintiff or defendant, as the cafe 
may happen. But as nothing appears upon tae record, 
except the General Verdict, the parties are precluded 
hereby from che benefit of a Writ of Error, it diflatisfied 
with the judgment of the Court or Judge, in point of 
Law; which makes ita thing to be withed, that a me- 
thod could be deviſed of either leſſening the expence of 
Special Verdicks, or elſe of entering the caſe at length 
upon the Fee 3 Comm. c. 23. 1 

Where there is a Special Verdict, the plaintiff's Attor- 
ney generally gets it drawn from the Minutes taken at 
the trial, and ſettled by his Counſel, who figns the draft. 
It is then delivered over to the oppoſite Attorney, who 
gets his Counſel to peruſe and fign it; and when the 
Verdict is thus ſettled and ſigned, it is left with the 
Clerk of Nif Prius in a town cauſe, or with the Aﬀo- 
ciate in the country, who makes copies for each party. 
The whole proceedings are then entered, docketed, and 
filed of record; after which a coxcilium is moved for, a 
rule drawn up thereon with the Clerk of the Rules, the 
cauſe entered with the Clerk of the Papers, copics of the 
record made and delivered to the Judges, and Counſel 
inſtructed and heard, in like manner as upon arguing a 
demurrer ; only that a Special Verdict mu!! be fet down 
in the paper for argument, within four dats, and cannot 
be ſet down afterwards without leave of the Court. After 
judgment given, the prevailing party is immediately 
entitled to tax bis coils, and take out execution, without 


giving a four-day rule for judgment; but the other 


party may have a rule to be preſent at taxing colts, 


Tidi's Prad. : and ſee Sellon's Prat. 


In a Special Caſe, as in a Special Verdict, the facts 
proved at the trial ought to be ated, and not, merely 
the evidence of facts. It is uſually dictated by the Court, 
aud ſigned by the Counſel, before the Jury are di 
charged; and if, in ſettling it, any difference ariſes 
about a fact, the opinion of the Jury is taken, and the 
ſact ſtated accordingly. For the argument of a Special 
Caſe, the ſame ſteps muſt be taken, as for that of a Spe- 
cial Verdict, except that it is not entered of record, 
Tidd's Prat. When a Special Caſe is reſerved, the 
Verdict ought always to be for the plaintiff ; and the 
rule of N Prius ought to be to the following effect: 
That if the Court ſhould be of opinion for the defend- 
ant, then judgment of Nonſuit ſhould be entered; othe: » 
wiſe the defendant could have no remedy in cale of the 
plaintiff's death. Barnes 460 : Sellen's Pra. 

If a Special Verdict in a Criminal Caſe do not ſufh 
eiently aſcertain the fact, a Venire de nowo ought to iſſue 


Skin, 667: Ld, Raym. 1521; for a Special Verdict 


i 


VERDICT. 


| ought not to be amended in Criminal Caſes, Ld, Ray. 


it by. See Stra. 5 14, 1197: And in Forgery, a Special 
Verdict has been amend-d where the fault was com- 
mitted by the defendant. Stra. 344. If a Special Ver- 
dict find only part of the matter in iſſue, or do not take 
in the Whole iſſue, or if the imperfection is ſuch that 
judgment cannot be given, it is bad. LA. Ram. 1522 ; 
Cro. Fac. 31. But if there be ſ:veral iſſues, and the Jury 
find only ſome of them, the Court may give judgment. 
Stra. 845. For in a General Verdict oa ſeveral counts, 
if any one of them is good, it is ſuficient in Criminal 
Caſes. Salk. 334 : Doug 730 
A Juryman withdrawing from his Fellows, or keep- 
ing them from giving tacir Verdict, without giving 
good reaion for it, all be tined ; but if he differ from 
them in judgment, he ſhall not. Dyer 53 If one of the 
Jury that found a Verdid, were outlawed at the time 
of the Verdict, it is not good: And where a Verdict is 
given by thirteen Jurors, it is ſaid to be a void Verdict; 
becauſe no Attaint will lie. 2 Lil 644, 650. If there be 
eleven Jurors agreed, and but one diilenting, the Ver- 
dict ſhall not be taken, nor the Refuſer fined, Sc. 


Taough it is faid, anciently, it was not neceſſary, that all 
the Twelve ſhould agree in civil cauſes. 2 Hal?'s Hift. 
P. GC. .297;.- | 

In capital caſes, à Verdict muſt be actually given; 
and if the Jury do not all agree upon it, they may be 
carried in carts after the Judges, round the Circuit, till 


they agree; and in ſuch caſe they may give their Ver- 


dict in another county. 1 If. 227, 281: 1 Vent. y. 
If the Jury acquit a perion of an inditment of Felony 
againſt evidence, the Court, before the Verdict is re- 
corded, may order them to go out agaia and reconſider 
the matter ; but this hath been thought hard, and of 
late years is not io frequently practiſed as formerly. 
2 Hawk. P. C. c. 47.11. 

In cafe a Jury acquits a man upon trial againſt full: 
evidence, and being ſent back to conſiger better of it, 
are peremptory in and ſtand to their Verdict, the Court 
mutt take it, but may reſpite judgment upon the ac- 
quittal : And here the King may have an Attaint: And 
if the Jury will, by Verdict, convict a perſon againſt or 
without evidence, and againſt the opinion of the Court; 
they may reprieve him before judgment, and certify' for 
his pardon. 2 Hale's Hif, P. C. 310. 

If the fact upon which the Court was to judge, be not 
found by tie Verdict, a new Fenire facies may be 
granted. 1 Rel. Ar. 693. A Verdict being given where 
no iſſue is joined, there can be no judgment upon it; but 
a repleader is to be had. Mod. Ca. 4. And it a Verdict 
be ambiguous, inſufficient, repugnant, imperfect, or un- 
certain, judgment thail not paſs upon it. 1 Saund, 154, 
155. See title Fenire facias de Nows, | 

Verdicts mult in ali things directly anſwer the iſſue, or 
they will not be good; ami if a Verdict finds only part 
of the iſſue, it may be ill for the whole. 3 Salk. 374. 
But there is a difference between actions founded on a 
wrong, and on a contract; for where it is founded on a 
wrong, as on a treſpals, or efcape, Tc. it is maintain- 
able if any part of it is found: So in debt for rent, a 


leſs ſum than demanded may be found by the Verdict, 


becaule it may be apportioned ; but where an action is 
founded on a contract, there it is entire, and otherwiſe, 
2 Cre, 


141; unleſs there are unobjettionable minutes to amend. 


VERDICT. 


2 Cy. 380. Tf feveral perſons are indicted, or jointly 


charged in an information, a Verdict may find ſome of 


the defendants guilty, and not others. And if the ſub- 
fiance of an iffue he found, or fo much as wilt ſerve the 
plalntift's turn, altaough not directly according to the 


iſſue, the Verdict is good. 1 L. 142: Hob. 73: I Med. 4. 


V/ncre only isse are {ound guilty of a Riot, (which can- 
not be committed by lels than three,) or only one found 
guilty of a Conſpiracv, (to which two at leaſt are re- 


Juired,) they having in both caſes been indicted with 


others, judgment ſhall be given azainſt them, even 
though the others who were indicted do not come to 
Lial. Sera. 193, 1227. So where ſix were indicted for a 
Riot, and two dicd before trial, two were acquitted, and 
two only found guilty, judgment was given: For they 
mutt have been found guilty with one or both of thoſe who 
had not been tiied, or it could not have been a Riot. 
Burr. 1262. | | 

If the Jury find the iſſue and more, it is good for the 
iſſue, and void for the reſidue : And where a Jury find 


a point ia iſlue, aud a ſuper fluous matter over and above, 


that ſhall not vitiate the Verdict. 2 Lev. 253. Vet if a 
man brings an action of Debt, and declares for 201. and 
the Jury, upon u debet pleaded, find that the detencant 
owed 40/. this Verdict is ill; for the plaintiff cannot re- 
cover more than he demands; and in this caſe he may 
not recover what he demands, becauſe the Court cannot 
lever their judgment from the Verdict. 3 Sa. 376. 


- See title Debt. 


A Verdict found againſt a Record, which is of a higher 
nature than any Verdict, is not good: But where a Ver- 
dict may be any ways conſtrued to make it good, it ſhall 
be fo taken, and not to make it void, 2 Lill. 644, 651. 
Upon a General Iſſue, a Verdict which is contrary to an- 
other record, may be allowed; but not where the Ver- 
dict found is againſt the ſame record upon which it is 
given. Dyer 300. A Verdict againſt the confeſſion of 
che party, is void: But it has been held, that the Ver- 
dict may be good in the disjunctive, though it be not 
formal; but if it find a thing merely out of the iſſue, it 
is not good. Fenk. Cent. 257: Heb. 5 3, 54. Where the 
Jury begin with a direct Verdict, and end with Special 
Matter, Sc. that ſhall make the Verdict: Alſo if they 
begin with any Special Matter, and after make a general 
concluſion upon it, contrary to Law; the Judges will 
judge of the Verdict, according to the Special Mat- 
ter. Hob. 5 3. : 

No Verdict will make that good, which is not ſo by 
Law, of which the Court is to judge; judgment is to be 
given on Verdicts, that ſtand with Law; and what both 
parties have agreed in the pleading, muſt be admitted 
ſo to be, though the Jury find it otherwiſe, it being a 
rule in J. aw. Hob. 112: 2 Cro. 678: 2 Mod. 4. 

At Common Law, where any thing is omitted in the 
Declaration, though it be matter of ſubſtance, if it be 


fuch as, without proving it at the trial, the plaintiff could 


not have had a Verdict, and there be a Verdict for the 
plaintiff, ſuch omiſſion ſhall not arreſt the judgment, 
This rule, however, is to be underſtood with ſome limit- 
ation ; for, on looking into the caſes, it appears to be, 


that where the plaintiff has ſtated his title, or ground of 


action, defectively, or inaccurately, (becauſe, to entitle 
him to recover, all circumſtances neceſſary, in form or 
ſubſtance, to complete the title ſo imperfectly ſtated, 


E 


VERO 


muſt be proved at the trial,) it is a fair preſumption, 
after a Verdict, that they were proved; but that, v here 
the plaintiff totally omits to ſtate his title or cavſe of 
action, it need not be proved at the trial, and therefore 
there is no room for preſumption. And hence it ts 4 
general rule, that a Verdict will aid a title defeQtiyely 
ſet out, but not a defeciive title. J3'nus, where tlie 
grant of a reverſion is Rated, which<capnut take cf. 
without attornment, that, being a neceſſary ceremony, 
may be preſumed to have been proved. But where, ty 
an action againſt the indorſer of a bill of excnange, the: 
plaintiff did not allege a demand on and refuſal by ts 
acceptor, when the bill became due, or that the deſeng. 
ant had notice of the acceptoi's refuſal, this owiflion waz 
held to be error, and not cured by the Verdict: For, iu 
this caſe, it was not requiſite for the plaintiff to prove, 
either the demand on the acceptor, or the notice to tho 
defendant, becauſe they were neither laid in the declar- 
ation, nor were they circumllances neceſſary to any of 
tue facts charged. Dong. 679. See Tidd's Prack. 

Another rule at Common Law 1s, that ſurpluſage wil! 
not vitiate after Verdict; wile per lunlile non ViILiatur : 
And therefore, in Tuner, 1t the plaintiff declare that on 
the 3d of Marci he was poſſe ſſed of goods, which came 
to the deferdant's hands; and that attcrwards, to wi:, 
on the iſt of March, he converted them to bis own ut: : 
This is cured after Verdict; for that he afterwards con- 
verted them is ſufficient, and the . is void. Co. Je. 
428: Tidd's Pratt, 


The Statute of Jeofails helps, in certain caſes, after 


Verdict; as it ſuppoſes the maiter left out was given in 
evidence, and that the Judge Cirected accordingly, 
1 Mei. 292. See title Amendment. 8 

Where a Verdict is found for the plaintiff, and he 
will not enter it, the defendant may compel him to do 
it, on motion; or the defendant may enter it himſelt. 
2 Lill. After a Verdict is returned into Court, it canrct 
be altered, but if there be any miſptiſion, it is to be ſug- 
gelted before: And a miſtake of the Clerk of the As- 
files appearing to the Court, was ordered to be amended, 
Cro. Eliz. 112, 150. See title Amendment. 


VERECUNDIUM, Is ſpecially uſed for injury done 
to any one. Somner of Gaveliind, pag. 174. 

VERGE, or VIRGE, Jirgata] The compaſs of 
the King's Court which bounds the juriſdiction of the 
Lord Steward of the Houſehold ; and that ſeems to have 
been twelve miles about. Sar. 13 R. 2. cap. 3: Brittc 
68: F. N. B. 24. See tit. Palace; Marjhaljea. There 
is alſo a Verge of Land; which is an u: certain quantity 
directed by the cuſtom of the country, from 15 to 30 
acres. See title 7ard-Land. 28 Ed. 1. The ws Verge 
has alſo another ſignification, of a flick or rod, where- 
by one is admitted tenant to a copyhold eſtate. O/d Nat. 
Br. 17. See title Copyhold. | 

VERGERS, Virgateret.] Are ſuch as carry white 
wands before the Judges. Flea, lib. 2. cap. 38. Other- 
wiſe called Portatores Virge. 

_ VERONICA. It is a piece of ancient ſuperſtition, that 
as our Saviour was led towards the Croſs, the likeneſs of 
his face was formed on his handkerchief in a miraculous 
manner: This handkerchief is pretended to be ſtill pre- 
ſerved in St. Peter's Church at Rome, and called Veronica, 


Mat. Paris, Anno 1216, pag. 514: Bromp. 121. 
VERT, 


VERT 


VERT, Fr. Verd. i. e Viridis, otherwiſe called Greex- 
þue.] In the Foreſt Laws ſignifies every thing that beareth 


a green leaf within a foreſt, that may cover a deer; but 


eſpecially great aud thick coverts. Of Vert there are 
divers kinds; ſome that bear fruit, which may ſerve for 
food, as cheſnut-trees, ſervice-trees, nut-trees, crab-trees; 
Sc. And for the ſhelter of the Game, ſome are called 
Haut-boys,(high-wood,) ſerving both for food and browze; 
alſo for the defence of them, as o2ks, beeches, Sc. and 
for ſhelter and defence, ſuch as aſhes, poplars, maples, 
alder, Sc. Of Sub-boys, (underwood,) ſome are for 
browze and for food of the Game; of buſhes and other 
vegetables, ſome are for food and ſhelter, as the haw- 
thorn, black-thorn, &c. And ſome for hiding and ſhel- 
ter, ſuch as brakes, gorſe, heath, &c. But herbs and 
weeds, although they be green, our legal Vert extendeth 
not to them. 4 {nft. 327. | 

Manwoed divides Vert into Overt-vert and Nether- 
vert: Ihe Overt-vert is that which the Law-books term 
haut-beys; and Nether-vert, what they call /ub-boys ; 
And into Specia]-vert, which is all trees growing with- 
in the forelt that bear fruit to feed deer; called ſpecial, 
l;ecauſe the deſtroying of it is more grievouſly punithed 
than of any other Vert. Manw. par. 2. pag. 33. Vert 
is ſometimes taken for that power which a man hath by 
the King's grant to cut green-wood in the foreſt. See 
title Foref. 

VERVISE, A kind of cloth, mentioned in far. 
1 K. 3. c. 8. 

VERY LORD AND VERY TENANT, Ferus Do- 
minas & Verus Tenens.] They that are immediate lord 
and tenant one to another. Broke, See Old Nat. Br.: 
and title Tenures. 

VEST, /7e/lire.] To invelt with, to make poſſeſior of, 
to place in poſſe ſſion. Plenam poſje/Fronem terre wel pre - 
aii tradere, ſciſinam dare, infrodare Spelman, 

VES TA, The Veſt, Veſture, or Crop on the Ground. 
Iliſt. Creyl. contin. Þ 454. 

VESTED, Etltates; See titles Rate; Remainder; 
Led Legacies. See Legacy. 

VES IAV, ſec tit. Churches III. 1. A Place or Room 
adjoining to a church, where the Veſtments of the Miniſter 
are kept; aiſo a meetivg at ſuch place; Heretofore the 
Biſhop un Priefts fat together in Vellries, to contfult of 
the affairs of the Crurch; in refemblance of which 
ancient cuſt m, the Minitters, Churchwardens, and chief 


men of molt pariſhes, do at this day make a Pariſh 


Velry; And, iv general, a perion is choſen in every 
Pariſh to act as Veltry Clerk, whoſe duty is to attend at 
all Pariſh meetings, to draw up and copy all orders and 
other acts of Veltry, and to give out copies thercof when 
neceſſary; for which purpoſe he has the cuſtody of all 
books and papers relating thereto, 

The Sunday before a Veſtry is to meet, public notice 
ought to be given either in the church afterdivine ſervice 
is ended, or elle at the church-door as the pariſhioners 
come out, both of the calling of the ſaid meeting, and 
alſo of the time and place of the aſſembling of 1:; and 
it ovght alſo to be declared for what bulineſs the (aid 
meeting is 10 be held, that no one may be ſurpriſed, but 
that all may have full time before to conſider of the 
ſabject- matter of the meeting. It is alſo uſual to toll one 


of the church bells for halt-an-kour preceding the time 


Vor. II. 


VEST RV. 


when the Veſtry is to aſſemble, in order to remind the 
pariſhioners of the appointed time. See 5 Med, 66: 
Le. 21 ; Heil. 61: Litt, 263; Poph. 137: 1 Mod. 194: 
2 Vent. 167; Burn. Eccl. I. 

Every pariſhioner who is aſſeſſed to, and pays the 
church rates, or ſcot and lot, is, of common right, entitled 
to be admitted into a General Veſtry, and to give his vote 
therein, Thus where Fhillibroun, an inhabitant and pa- 
riſhioner, paying ſcot ard lot in the pariſh of Sr. Botolph, 
Bijhepſgate, in London, was excluded from the Veſtry-room 
of that pariſh by Nyland, the churchwarden, he brought 
his action for this injury, and, on a demurrer to the de- 
claration, it was infilted that Veſtries are voluntary meet- 
ings only, and therefore the excluſion was neither an in- 
jury or damage to Pflillibroun; but that, admitting the 
ſhutting of the door againſt him and keeping him out was 
2 damage, yet it was no more chan a public damage, for 
which no Action would lie. But on the other fide, it was 
contended that every inhabitant has a right to be preſent 
at ſuch meetings, and give his vote: And the Court made 
no difficulty but that ſuch an action was maintainable ; but 
they gave judgment for the defendant, becauſe it was 
not ſtated in the declaration that the pariſhioners had a 
right to hold their Veſtry in this recom ; for that in an 
action of this nature, the plaintiff muſt firſt ſhew a Rip ht 
in the thing claimed, and then a Difturbance in the en- 
joy ment of it, 2 Ld. Raym. 1388: 1 Stra. 624: 8 Mod. 
$2» 351. 

The Rector, Vicar, or Curate alſo have a right to be 
admitted into the Veltry, and to vote upon the queſtion 
therein propounded, although not aſſeſſed to the church 
rates. 

So alſo, all Out-dwellers, occupying land inthe pariſh, 
have a right to vote in the Veitry as wellas the Inhabit- 
ants. Burn. Eccl. I. 


When the pariſhioners, thus qualified, are aſſembled 
at the time and place appointed, thoſe who are preſent 
include al! choſe who are abſent, and the votes of the 
major pat of thoſe pieſent bind all the reſt. Vent. 367. 

The perſons aſſembled at a Veſtry being all upon an 
equal footirg, the power of adjourning it does not re- 
Gde fi.gly in the minifler, or in any cther perſon as 
chairman, nor in the cturckwardens, but in the whole 
aſl. mbly; for inter pares non oft foteſtas; and therefore 
tae adjourr ment, as weillas every other act of the Veitry, 
mult be decided by the mejunity of votes. 2 Sera. 1045. 

To prevent diſgutes, it may be convenient that every 


Veilry Act be entered in the Pariſh 8 ks ot Accounts, 


and that eve:y man's hand conſentiag, be (ct thereto, 
Burn Bcc. L. 

Szr.ecT VESTRIES—In large and populous pariſhes, 
eſpecially in and about the Metropolis, a cuſtom has ob- 
tained of ycariy chooſing a ſelet number of the chief 
and molt reſpectable pariſhioners to repreſent and ma- 
nage the concerns of the pariſh for that year; and this 
has been held to be a good and reaſonable cuſtom, 2 f. 
Wins. 3; Lutw.1o27 ; Burn Bcd. L. | 

It ſeems alfa to have been held a good and reaſon- 
able cuſtom to chooſe a certain number of pariſhioners as 
a Select Veſlry; and that as often as any one of the mem- 
bers die, the reit ſhall chooſe one other fit an able pariſh- 
ioner of the ſame pariſh to fit up the vacancy of him 
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VEST 


fo deceaſed; but this can only be ſupported upon the 
baſis of preſcription, and conſtant immemorial uſage. 

- The cuitom, however, differing in different pariſhes 
as to the election, government, and proceedings of Se- 
le& Veſtries, it is enacted by the Jar. 10 Ann. c. 11. 
$20, for building fifty new churches in or near London and 
Meſtminſter, that the Commiſſioners ſhall appoint a con- 


venient number of ſufficient Inhabitants to be Veſtry- | 


men, and from time to time, upon the death, removal, 
-or other voidance of any ſuch Veſtry-man, the reſt, or 
majority of them, may chooſe another. 

In ſeveral private Acts for building particular churches, 
the Legiſlature has deſcribed the perſons of whom the 
Select Veltry ſhall reſpectively conſiſt. Thus, in Spitile- 
fields, by flat. 2 Geo, 2. c. 10, the Redtor, Church · 
wardens, Overſeers, and all other perſons who have 


| ſerved or fined for thoſe offices, ſhall, ſo long as they 


continue houſeholders within the pariſh, and pay the 
Poor-rate, be Veltry-men of the ſaid pariſh for the time 
being, and have the management of the affairs of the 
pariſh.—So alſo, in the pariſh of Mapping, Stepuey, by 
lat. 2 Geo. 2. c. 30, the Rector, Churchwardens, Over- 
ſeers, and all other perſons who ſhall pay two ſhillings a 
month, or more, towards the relief of the Poor, and no 
other, ſhall be Veſtry- men of the ſaid pariſh. 
A Veſtry was called to conſider about building a Work- 
houſe, where it was agreed to, and to borrow money for 
that purpoſe: And that whoever ſhould be bound for it 


| ſhould be indemniſied by the pariſh. This order was con- 


. firmed by another, and both ſigned by the Vicar and ſe- 
veral of the Inhabitants. 300 J. being the ſum agreed 
upon, was borrowed of A. to whom B. gave bond for 
it. An order of Veſtry was made for _ the money, 
but, upon appeal to the Quarter Seſſions by ſome new pa- 
riſhioners, was quaſhed. B. was ſued on the bond, and 
paid the money, and then brought a bill for relief. And 
the Maſter of the Rolls decreed him his principal, in- 
tereſt, and coſts at Law, and in Chancery; and that the 
defendants the Vicar, Churchwardens, and Overſeers of 
the Poor, call a Veſtry to make a rate for payment; and 
if the Inhabitants refuſe payment, the plaintiff to be at 
liberty to apply to the Court: And ſaid that he did not 
ſee why the Court might not as well compel thoſe who 
are not parties to pay the rate, as order tenants, though 
not parties, to pay the rates ; and becauſe the defendants 
Had put in a fair anſwer, their coſts were decreed to be 
raiſed by the ſame rate ; but ſaid, that if thoſe who had 
appealed to the Quarter Seſſions had been before the 
Court, they ſhould have paid all the coſts, 2 P. Ins. 
332. See 21 Fin. Abr. p. 448. 

VESTURA, Ye#ure: A Crop of Graſs or Corn ; An 
allowance of ſome ſet portion of the produdls of the earth, 
as Corn, Graſs, Wood, Oc. for part of the ſalary or wages 

to ſome officer, ſervant, or labourer, for their livery or 

veſt. So Foreſters had a certain allowance of timber 
and underwood yearly out of the Foreſt for their own uſe, 
Paroc h. Autig p. 620. | 

VESTURE, A Garment; metaphorically applied in 
Law to a poſſeſſion or ſeiſin. Sat. M eim. 2. c. 5. Veſture 
of an Acre of Land is the profit of it;“ It ſhall be in- 
quired how much the Veſlure of an acre of ground is 
worth, and how much the land, c. 4 Ed. 1: 14 £4. 3. 


By grant of Y/ura terre, the, foil will paſs; and the 


to have that, as the land itſelf. 1Yext. 393: 2 Roll. Abr. 2. 


— 


VIC 
Veſture being the profit of land, it is generally all one 


VETITUM NAMIUM, 
Replevin ; Withernam. 

VIA MILITARIS, A Highway. Brag. J. 4. c. 16, 
par. 7: Fleta, lib. 4. c. 6. par. 3. 

UFFINGI, The Kings of the Fat Angles weie ſo 
termed ; from King C, who lived in the year 578. 
Matt. Weſt. 2 

VIA REGIA, The Highway or common road, called 
the King's Way, becauſe authoriſed by him, and under 
his protection: It is alſo denominated Via Mzlirari;, 
Leg. Hen. I. c. 80; Brat. lib. 4. See tit. Highway. 

VICAR, Ficarius, qua vice fungens Rectoris.] The 
Prieſt of every pariſh is called Rector, unleſs the predial 


See Namium #, elitums; 


tithes are appropriated, and then he is ſiyled Vicar; and 


when Rectories are appropriated, Vicars are to ſupply 
the ReRors? places. See title Pan I. Where the Vi- 
car is endowed, and comes in by inſtitution and induc- 
tion, he hath curam auimarum actualiter; and is not to 
be removed at the pleaſure of the Rector, who in this 
caſe hath only curam animarum habitualiter ; but where 


the Vicar is not endowed, nor comes in by inſtitution . 


and induction, the Rector hath caram animarum adtualiter, 

and may remove the Vicar. 1 Vent. 15: 3 Salk. 378. 
Upon endowment, the Vicar hath an equal, though 

not ſo great an intereſt in the church as a Rector ; the 


freehold of the church, church-yard, and glebe is in him; 


and as be hath the freehold of the glebe, he may preſcribe 
to have all the tithes in the pariſh, except thole of Corn, 
&c. Many Vicars have a good part of the great tithes; 


and ſome Benefices, that were formerly ſevered by im- 


propriation, have, by being united, had all the glebe 
and tithes given to the Vicars; But tithes can no other 
way belong to the Vicar than by gift, compoſition, or 
preſcription ; for all tithes az jure appertain to the Parſon; 
and yet generally Vicars are endowed with glebe and 
tithes, eſpecially ſmall tithes, &c, If a Vicar be endow- 
ed of ſmall tithes by preſcription, and afterwards land, 
which had been arable time out of mind, is altered, and 
there are growing ſmall tithes thereon, the Vicar ſhall 


have them; for his endowment goes to ſuch tithes, in 


any place within the pariſh. Cro. Elix. 467: Hob. 39. 
But where the Vicar is endowed out of the Parſonage,he 
ſhall not have tithes of the Parſon's glebe, or of land that 
was part thereof at the time of the endowment, but now 
ſevered from it: Vet it ſeems to be otherwiſe, if the glebe 
lands are in the hands of the Parſ: n's leſſee. Cro. Elix. 
479 : Mallir. Q Imped. 4. See title Tithes, 
VICARAGE, Y:caria,] Of places did originally be- 
long to the Parſonage or Rectory, being derived out of 
it: The Rector of common right is patron of the Vic- 
carage ; but it may be ſettled otherwite; for if he makes 
a leaſe of his Parfonage, the patronage of the Vicarage 
paſſes as incident to it. 2 Roll. Abr. 59. And if a vi- 
carage become void, during the vacancy of the Parſonage, 
the Patron of the Parſonage ſhall preſent to ſuch Vicar- 
age. 19 aw. 2. 41. It the profits of the Parſonage 


or Vicarage fall into decay, that either of them by it- 
ſelf is not ſufficient to maintain a Parſon and Vicar, they 
ought again to be reunited: Allo, if the Vicarage be 
not ſufficient to maintain a Vicar, the Biſhop may com- 
2 Roll. 337: 


ar, 


pel the Rector to augment the Vicarage, 
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Par/. Counſel. 195, 196: Stat. 29 Car. 2.c. 8, Upon 
the appropriation of a Church, and endowment of a Vicar 
out of the ſame, the Parſonage and Vicarage are two 
diſtin& eccleſiaſtical benefices : and it hath been held, 
that where there is a Parſonage and Vicarage endowed, 
that the Biſhop in the vacation may diſſolve the Vicar- 
age; but if the Parſonage be impropriated, he cannot 
do it; for on a diſſolution the cure mult revert, which it 
cannot into lay-hands. 2 Cro. 518: Palm. 219. 

For the moſt part, Vicarages were endowed upon ap- 
propriations ; but ſometimes Vicarages have been en- 
dowed without any appropriation of the Parſonage. 

The Parſon, Patron, and Ordinary, may create a Vi- 
carage, and endow it: And in time of vacancy of the 
church, the Patron and Ordinary may do it; but the 
Ordinary alone cannot create a Vicarage, without the 
Patron's aſſent, 17 Edw. 3. 51: Cre. Fac. 5 16. Where 
there is a Vicarage and Parſonage, and both are vacant, 
and in one perſon's Patronage; if he preſents his Clerk as 
Parſon, who is thereupon inducted, this ſhall unite the 
Parſonage and Vicarage again. 11 H. 6. 32. Vicarage, 
or not, is to be tried in the Spiritual Court, becauſe it 
could not begin to be created but by the Ordinary, 
3 Salk. 378. See further, titles Appropriation ; Parſon ; 
and 1 Comm. c,11. 2.21. 

VICARIAL TITHES. Privy or ſmall Tithes. See 
title T zthes, 

VICARIO geliberando Occafione cujuſaam Recognitionis, 
&c. An ancient writ for a ſpiritual perſon impriſoned, 
upon forfeiture of a recognizance, c. mentioned in 
Reg. Orig. 147. 


VICE-ADMIRAL, An under Admiral at ſea; or 


Admiral on the coaſts, &c. See title Admiral. 
| Vice-ADMIRALTY Cours; See title Admiral. 

Vice-CHAMBERLAIN, A great Officer next under 
the Lord Chamberlain ; who, in his abſence, hath the 
rule and controul of all Officers appertaining to that part 
of his Majeſty's Houſehold, which is called the Chamber 
above Stairs. Sat. 13 R. 2. 

Vice-ConsTABLE OF ENGLAND, An officer whoſe 
office is ſet forth in Pat. 22 Ed. 4. See title Con/table. 

V1ice-Consvi, The ſame as Vicecomes, or Sheriff. 
Leg. Ed. Conf. c. 12. | 

Vice-Dominus, The fame with Yicecomes. Leg. 
Hen. 1. c. 7: Selden's Tit. Hon. par. 2: Ingulpbus. 

Vice-Dominus Eriscoyi, The Vicar-general, or 
Commiſſary of a Biſhop. Blount. 

Vice-G:zrenT, A deputy or lieutenant. Srat. 31 
Hen. 8. c. 10. 

Vice-MarsHaL, Is mentioned with Vice-Conſta- 
ble in Pryn's Animad. on 4 Inft. 71. 

Vice-Ror, Fro Rex.] The King's Lord Lieutenant 
over a Kingdom, as Ireland. 

V1 — EASURER, An officer under the Lord Trea- 


ſurer in the reign of Henry VII. See Under-Treaſurer of 


England. | 

VICINAGE, Fr. Vonage, Vicinetum.] Neighbour- 
hood, or near dwelling. Magn. Chart. c. 14. See title 
Venue: As to Common by reaſon of Vieinage, ſee title 
Common. 

VICIS ET VENELLIS MUNDANDIS, An an- 
cient writ againſt a Mayor or Bailiff of a town, Sc. for 


the clean keeping of their ſtreets, Reg. Orig. 267. 


VICOUNT, or VISCOUNT, Vicecomes.] Signifies 
as much as Sheriff, Between which two words, there 


VID 


ſeems to be no other difference, but that the one comes 
from the Normans, the other from our anceſtors the 
Saxons ; of which, ſee Sheriff. Viſcount alſo ſignifies a 
degree of Nobility next to an Earl, which Camden (Brit- 
ton, pag. 170,) ſays, is an old name of office, but a new 
one of dignity, never heard of among ſt us, till Henry VI. 
who, in his eighteenth year in Parliament, created John 


Lord Beaumont, Viſcount Beaumont; but far more an- 


cient in other countries. See Selden's Tit. Hen. 761 ; and 
this Dictionary, title Peers of the Realm J. 
VicounTIEL, or VicoxnTIEL, An adjective, from 


- Viſcount, and ſignifieth any thing that belongeth to 


the Sheriff; as, Writs Vicontiel are ſuch Writs as are 
triable in the County or Sheriff's Court; of which 
kind, there are divers Writs of Nuſance, &c. mentioned 
by Fitzherbert. Old Nat. Brev. 109: F. N. B. 184. 

Vicontiels are certain farms, for which the Sheriff 
pays a rent to the King, and he makes what profit he 
can of them. Vicontiel Rents uſually come under the 
title of firma comitatiis ; of theſe the Sheriff hath a par- 
ticular roll given in to him, which he delivers back 
with his accounts. See fats 34 & 35 H. 8. c. 16: 2 U 3 
Ed. 6. c. 4: 22 Car. 2. c. G.; this Dict. title Sheriff ; and 
Hale*s Sheriff *s Ac. 40. 

VicounTitL JurisDICcTiON, That Juriſdifion 
which belongs to the Officers of a County; as to Sheriffs, 
Coroners, Eſcheators, Cc. | 

VICTUALS, /:2us.) Suſtenance, things neceſſary 
to live by, as meat and proviſions. Victuallers are thoſe 
that ſell Victuals; and we call now all common alehouſe- 
keepers by the name of Victuallers. Victuallers ſhall 
ſell their Victuals at reaſonable prices, or forſeit double 
value: ViQuallers, Fiſhmongers, Poulterers, Sc. com- 
ing with their Viteals to London, ſhall be under the go- 
vernance of the Lord Mayor and Aldermen; and ſell 
their Victuals at prices appointed by Juſtices, &c. See 
flats. 23 Edau. 3. c. 6: 31 Edw.3.c.10: 7 K. 2. c. 11: 
13 R. 2. fl. 1. c. 8. No perſon during the time that he is 
a Mayor, or in office in any town, ſhall ſell Victuals, on 
pain of forfeiture, Nc. But if a Victualler be choſen 


Mayor, whereby he is to keep the Aſſiſe by Statute, 
two diſcreet perſons of the ſame place, who are not Vic- 


tuallers, are to be ſworn to aſſiſe Bread, Wine, and Vic- 
tuals, during the time that he is in office; and then, 
after the price aſſeſſed by ſuch perſons, it ſhall be lawful 
for the Mayor to fell Viduals, &c. Stats. 6 R. 2. c. 9: 
3 Hen. 8. c. 8.—If any one offend againſt theſe Statutes, 
the party grieved may ſue a writ directed to the Juſ- 
tices of Aſliſe, commanding them to ſend for the parties, 
and to do right; or an attachment may be had againit 
the Mayor, Officer, &c. to appear in B. R. In ſome 
manors they chooſe yearly two Surveyors of Vittuals, to- 
ſee that no unwholeſome Victuals be fold, and deſtroy 
ſuch as are corrupt. 1 Mod. 202. The rates of Victuals 
in all places, except Corporations, thall be aſſeſſed by 
the King's Jultices, Sc. by proclamation. Victuals are 
not to be tranſported. Stat. 25 H. 8. c. 2. Theſe an- 


cient acts ſeem now totally diſregarded, though the pro- 


viſions in ſome of them are not unworthy attention. 
See further, titles Fore/alling ; Monopoly ; Regrating ; 
Navigation As, &c. 
VIDAME ; See Yawa/or: ; Vice-Dominus. 
VIDELICET ; See Sc//:cer. 


 VIDUITATIS PROFESSIO, The making a ſo- 
| lemn profeſſion to live a ſole and chaſte widow ; which 
5 E WA3- 


VID 


was heretofore a cuſtom in England. Dugd. Warwick/h. 
313» 684. 

VIiDIMU3; See Inncteſcimus. 

VI ET ARMIS, With force and arms, Words uſed 
in indiments, Sc. to expreſs the charge of a forcible 
and violent committing any crime or treſpaſs. Where 
the omiſſion of Vi et Armis, &c. is helped in indictments, 
ſee fat. 4 & 5 Ann. c. 16; and this Dictionary, title 
Indictment. 

VIEW, Fr. Veue, i. e. Viſus.] Originally, where a 
real action was brought, and the tenant did not know 
certainly what was in demand, he might pray that the 
Jury might view it, Britton, c. 45: F. N. B. 178. 

This View was for the Jury to ſee the land or thing 
claimed, and in controverſy: Formerly, a View was not 
granted in perſonal actions: and ſee Hat. 13 E. 1. c. 48, 
- which reſtrains it in certain real actions. At preſent, in 
actions of Waſte, Treſpaſs guare clauſum fregit, Ejectment, 
and other actions where a View appears to the Court to 
be proper and neceſſary, that the Jurors, whether com- 
mon or ſpecial, who are to try the iſſues, may, for the 


better underſtanding of the evidence, have the View of 


meſſuages, lands, or place in queſtion, the Court is au- 
thoriſed by fat. 4 & 5 Ann. c. 16 § 3, © to order ſpecial 
writs of diſtringas or habeas corpora to iſſue, by which 
the Sheriff, or other officer to whom they are directed, 
ſhall be commanded to have ſix out of the firſt twelve of 
the Jurors named in ſuch writs, or ſome greater number 
of them, at the place in queſtion, ſome convenient time 
before the trial, who then and there ſhall have the mat- 
ters in queſtion ſhewn to them, by two perſons in the 
ſaid writs named, to be appointed by the Court, and the 
ſaid Sheriff or other officer, who is to execute the ſaid 
writs, ſhall, by a ſpecial return upon the ſame, certify 
that the View hath been had, according to the command 
of the ſaid writs.” And, by fat. 3 Geo. 2. c. 25.514, 
„% where a View ſhall be allowed in any cauſe, in ſuch 
caſe ſix of the Jurors named in ſuch Panel, or more, 
(who ſhall be mutually confented to by the parties, or 
their agents on both fides, or, if they cannot agree, ſhal! 
be named by the proper officer of the reſpective Courts 
of King's Bench, Sc. for the cauſes in their reſpective 
Courts, or, if need be, by a judge of the reſpective 


Courts where the cauſe is depending, or by the judge 


or Judges before whom the cauſe ſhall be brought on to 
trial reſpeQively,) ſhail have the View, and ſhall be firſt 
ſworn, or ſuch of them as appear, upon the Jury to try 
the ſaid cauſe, before any drawing as diredted by the 
act; and ſo many only ſhall be drawn, to be added to 
the Viewers who appear, as ſn ll, after all defaulters and 


challenges allowed, made up the number of twelve, to 


be ſworn for the trial of ſuch cauſe.” See title Jury. 
Before the flat. 4 & 5 Ann. c. 16, there could be no 
View, till after the cauſe had been brought on to trial ; 
when, if the Court ſaw the queſtion involved in any 
obſcurity, which might be cleared up by a View, the 
cauſe was put off, that the Jurors might have a View 
before it came on again, Upon this ſtatute, it had be- 
come the practice to grant a View of courſe, upon the 
motion of either party : and a notion having prevailed, 
that ſix of the firſt twelve, upon the Panel, muſt attend 
upon the View, ard that if they did not appear at the 
trial, the cauſe muſt be put off, Lord Mansfield, and the 
reſt of the Judges, thought it their duty to interfere, 
and to take care that their ordering a View ſhould not 


VIL 


obſtruct the courſe of jultice, and prevent the cauſe from 


being tried; for they were all clearly of opinion, that 
the act of Parliament meant that a View ſhould not be 
granted, unleſs the Court were ſatisfied that it was pro- 


per and neceſſary; and they thought it better, that 4 


cauſe ſhould be tried upon a View had by any fix, or by 
fewer than ſix, or even without any View at all, than 
that the trial ſhould be delayed for a great length of 
time, Accordingly they reſolved, not to order a View 
any more, without a full examination into the propriety 
and neceſſity of it, unleſs the party applying would come 
into ſuch terms, as might prevent an unfair uſe being 
made of it. Agreeably to this reſolution, they required a 
conſent, which has ever ſince been made a part of the 


rule, that in caſe no View be had, or if a View be had 


by any of the Jurors, though not fix of the firlt twelve, 
yet the trial ſhall procced, and no objection be made on 
either ſide, on account thereof, or for want of a proper 
return to the writ. 1 Burr, 253, 7. 

In actions of Waſte, and Treſpaſs guare clauſum fregit, 
the neceſſity for a View appearing on the face of the 
pleadings, the motion for ic 15 a motion of courſe, re. 
quiring only Counſel's fignature; upon which a rule of 

ourt is drawn up ia the Term-time, or a Judge's 
order in Vacation. But, in other cales, a ſpecial appli. 


cation mult be made for the rule or order, to the Court 


or a Judge, upon an affidavit of the circumſtances ; and 
it is always made a part of the rule or order, that the 
expences of taking the View fhall be equally borne by 
both parties, and that no evidence ſhall be given on 
either fide, at the time of taking thereof. Before the 
rule or order 1s drawn up, an application ſhould be made 


to the oppoſite Attorney, for the name of his Shewer; 
and the names of both Shewers muſt be inſerted in the 


rule or order, and alſo in the writ, with the time and 
place of meeting for proceeding on the View, The rule 
or order being drawn up, a copy of it muſt be ſerved on 
the oppoſite Attorney, and the original left with the Sh-- 
riff, together with the names of the Jurors, if ſpecial, 
and he will ſummon them; if common, he will ſummon 
ſuch as he thinks proper. T:idd's Pra. : Impey's Prat. 
Where, in action of Waſte, ſeveral places are aſſigned, 
and the Jury hath not the View of ſome of them, they 
may find no Waſte dope ia that part which they did not 
view: In Waſte for waſting of Wood, if the Jury view 
the Wood without entering into it, it is good ; alſo Waſte 
being aſſigned in every room of an houſe, the View of 


an houſe generally is ſufficient, 1 Leon. 259, 267. If a 
rent or common is demanded, the land out of which is 


iſſues muſt be put in View. 1 Leon. 56. And if a View be 
denied, where it ought to be granted, or granted where 
it ought not to be, Cc. it is error. 2 Lev. 217: Soa 
View may be on indictment for a Nuſance, See Nzy/ance, 
View of FRANK-PLEDGE ; Seetitle Frank- Pledge. 
VIGIL, Vigilia.] The eve, or next day before any 
ſolemn feaſt ; becauſe then Chriſtians were wont to watch, 
faſt, and pray in their churches. Srat. 2 & z Ed. G. c. 19. 
VI LAICA REMOVENDA, A writ that lies where 
two Parſons contend for a church, and. one of them en- 
ters into it with a great number of laymen, and holds 
out the other vi et arms; then he that is holden out 
ſhall have this writ directed to the Sheriff, that he re- 
move the force : But the Sheriff ought vot to remove 


the Incumbent out of the Church, whether he is there by 


right or wrong, but only the force. F. N. B. 54: 3 1:/. 
161: 


VIL 


161: and fee fot, 15 R. 2 c. 2. The writ V laico re- 
#:venda ought not to be granted, until the Biſhop of the 
dioceſe where ſuch church is, hath certified into the 
Chancery ſaci reſiſting and force, &c. though it is ſaid 


in the New Natura Brevium, it lieth upon a ſurmiſe 


made by the incumbent, or by him that is grieved, with- 
out any ſuch cercificate of the Biſhop, Nee Nat. Br. 
121. A reſtitution was awarded to one who was put out of 

poſſeſſion by the Sheriff upon a /i laica removenda. 
Cro. Eliz. 466: 5 Mod. 443. 

VILL, or VILLAGE, Villa.] Is ſometimes taken 
for a Manor, and ſometimes for a Pariſh, or part of it: 
But a Vill is moſt commonly the out-part of a pariſh, 
conliſting of a few houſes, as it were ſeparate from it. 
Villa eft ex plaribus manſiontbus, vicinata, & collata ex 
pluribus wicinis. 1 Inft, 115. Fleta mentions the differ- 
ence between a Manſion, a Village, and a Manor, vu a 
Manſion may be of one or more houſes, but it muſt be 
but one dwelling-place, and none near it; for, if other 
houſes are contiguous, it is a Village; and a Manor may 
conſiſt of ſeveral Villages, or one alone, Fleta, lib. 6. 
c. 51. According to Forte/cue, the boundaries of Vil- 
lages are not by houſes or ſtreets; but by a circuit of 
ground, within which there may be hamlets, woods, and 
waſte ground, c. Forte/c. de L. L. Ang. c. 24. The 
word Toon, or Vill, is now, by the alteration of times and 
linguage, become a general term; comprehending under 
it the ſeveral ſpecies of Cities, Boroughs, and common 
Towns. 1 Comm. Iutrod. & 4. : 

When a place is named generally, in legal proceed- 
ings, it is intended to be a Vill, becauſe, as to civil pur- 
poſes, the Kingdom was firſt divided into Wills; and it is 
never intended a Pariſh, that being an eccleſiaſtical divi- 
ſion of the kingdom to ſpiritual purpoſes, though, in many 
caſes, the Law takes notice cf Pariſhes as to civil purpoſes, 
1 Mad. 250. If no Vill, &c. is alleged, where a meſſuage 
and lands lie, no trial can be had concerning it : But ſome 
Counties in the north of England, and in Hales, have no 
Vills but Pariſhes. Jerk. Cent. 33, 328. A Vill and a Pa- 
Tiſh by intendment ſhall be all one; and in proceſs of ap- 
peal, a Pariſh may be intended a Vill. Crs. Zac. 263: 
3 Salk, 380. If a Venue be laid in Gray's Inu, which is no 
Pariſh or Vill, the defendant muſt plead there is no ſuch 
Vill as Gray's Iun, or it ſhall be intended a Vill after ver- 
dit, &c. 3 Salt. 381. Two houſes in an extraparochial 
place are not enough to denominate a Vill. 2 Stra. 1004, 
1071. See titles Poor I. 1; City; Town. 

VILLA REGIA, A title given to thoſe Country Vil- 
lages where the Kings of Z:g/and had a Royal Seat, and 
held the manor in their own demeſne, having there com- 
monly a free chapel, not ſubje& to eccleiiaftical juriſ- 
diction, Paroch. Antiq. 53. 

VILLAIN, VILLEIN, Villanus, Fr. Vilain, i. e. 
Vilis.] A man of baſe or ſervile condition, a Bondman, 
or Servant. Of theſe Bondmen or Villains there were 
two ſorts in England; one termed a Villain in Groſs, 
who was immediately bound to the perſon of the Lord, 
and his heirs : the other, a Villain Regardant to a Manor, 
being bound to his Lord as a member belonging and 
annexed to a manor, whereof the Lord was owner. 
And he was properly a pure Villain, of whom the Lord 
took redemption to marry his daughter, and to make 
him free; and whom the Lord might put out of his 

lands and tenements, goods and chattels, at his will, 
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and chaſtiſe, but not mam bim: For if he maimed his 
Villain, he might have appeal of Maihem againſt the 
Lord; as he could bring appeal of the death of an an- 
ccitor againſt his Lord, or appeal of Rape done to bis 
wife. Bra, lib. 1. c. 6: Old Nat. Br. 8: Terms de Ley. 

Some were Villains by title or preſcription, that is to 
ſay, that all their blocd had been Villains Regardant to 
the Manor of the Lerd time out of mind: And ſome 
were made Villains by their confeſhon in a Court of Re- 
cord, Fc. Though the Lord might make a manumiſ- 
fion to his Villain, and thereby infranchiſe him: And if 
the Villain brought any action againſt his Lord, other 
than an appeal of Maihem, Sc. and the Lord, without 
proteſtation, made anſwer to it; by this the Villain was 
made free. Terms de Ley 570. 

Villain eftate was contradiſtir guiſhed to free eſtate, by 
the /at. 8 Hen. G. c. 1i. The Villains were ſuch as dwelt 
in villages, and of that ſervile condition, that they were 
uſually fold with the farm to which they reſpeQively 
belonged; ſo that they were a kind of ſlaves, and uſed 
as ſuch: Villenage, or Bondage, it is ſaid, had begin- 


ning among the #cbreavs. Terms de Ley 455. 


VIiLLENAGE cometh of Villain, and was a bafe tenure 
of lands or tenements, whereby the tenant was bound to 
do all ſuch ſervices as the Lord commanded, or were fit 


for a Villain to perform: The divifion of Villenage, by 


Bracton, was into purum Villenagium à guo preftatur fer - 
vitium incertum & indeterminatum, & Villenagium ca- 
gium; which was to carry the Lord's dung into his 
fields, to plough his ground at certain days, ſow and 
reap his corn, c.; and even to empty his jakes; as 
the inhabitants of ſome places were bound to do, though 
afterwards turned into a rent, and that villanous ſervice 
excuſed. Every one that held in Villenage was not a 
Villain or Bondman ; for tenure in Villenage could 
make no Freeman a Villain, unleſs it were continued 
time out of mind; nor could free land make a Villain 
free. Brac. I. 2. c. 8. See further, this Dictionary, 
title Tenures III. 1; 13; Villenage; and 2 Comm. c. 5. 


The ſiavery of this cuſtom hath been long ago taken 


off; for we have hardly heard of any caſe in Villerage 


ſince Crouche's Cafe in Dyer's Rep. There are not pro- 
perly any Villains now; and the title and tenure of 
Villenage are aboliſhed by the far. 12 Car. 2. Cc. 24. 
VILLANIS REGIS SUBTRACTIS REDUCEN- 
DIS, A writ that lay for the bringing back of the King's 
Bondmen, that had been carried away by others out of 
his manors, whereto they belonged. Rig Orig. 67. 
VILLANOUS JUDGMENT, #anum Judicium.] 
Is that which caſts the reproach of Villany and ſhame 
upon him againſt whom it is given, as a Confpirator, 
Sc. And the Judgment in ſuch a caſe ſhall be like the 
ancient Judgment in Attaint, di. That the offender ſhall 


not be of any credit afterwards ; nor ſhall it be lawful. 


for him to approach the King's Court; and his lands 
and goods ſhall be ſeiſed into tne King's hands, his trees 
rooted up, and body impriſoned, Wc. S P. C. 157: 
Lamb. Eiren. 63. The better opinion is, that the Vil- 
lanous Judgment is now by diſuſe become obſolete, not 
having been pronounced for ſome ages; though the 
punithment at this day appointed for Perjury may 
partake of the name of Villanous Judgment, as it bath 
ſomewhat more in it than corporal or pecuniary pain, 

i. e. 


VIL 
i. e. the diſerediting the teſtimony of the offender for 
ever. See 4 Comm. c. 10. p. 136. : | 

VILLEIN FLEECES, Bad Fleeces of Wool, ſhorn 
from ſcabbed Sheep. Stat. 31 Eqdw.3.c. 8. 

VILLENAGE, Fillenagium, from Villain.) A ſer— 
vile kind of tenure belonging to land or tenements, 
whereby the Tenant was bound to do all ſuch (-rvices as 
the Lord commanded, or were fit for a Villain to do, 
Ubi ſciri non poterit weſpere quale ſervitium fieri debet mane. 
For every one that held in Vilenage was not a Villain, 
or Bondman : Villenagium wel ferwvitium nihil detrahit li- 
bertatis, habita tamen diſtinctione utrum tales ſunt Villani 
& tenuerint in Villano focagio de dominico Domini Regis. 
Brag. |. 1. c. 6. num. 1. 

The diviſion of Villenage was into Villenage by 
Blood, and Villenage by Tenure. Tenvre in Villenage 
could make no Freeman Villain, unleſs it were continued 
time out of mind, nor even free land make a Villain 
free. Bracton (I. 2. c. 8. num. 3, divides it into purum 
Villenagium à 9 præſtatur ſervitium incertum & indeter- 
minatum, ubi ſciri non poterit weſpere, quale ſervitium Feri 
debet mane, Viz. ubi quis facere tenetur quicquid ei præcep- 
zum fuerit: The other he calls Villanum Socagium, and 
was tied to the performance of certain ſervices agreed 
upon between the Lord and Tenant ; and was to carry 
the Lord's dung into his field, to plough his ground at 
certain days, to reap his corn, plaſh his hedges, &c.; 
as the inhabitants of Bictton were bound to do for thoſe 


of Cluncaſile in Shropſhire, which was afterwards turned 


into a Rent, now called Bzc&ton Silver, and the ſervice 
excuſed, There were likewiſe Villaui Sockmanni, which 
were thoſe who held their land in Socage; and there 
were Villani Adventitii, who were thoſe who held land 
by performing certain ſervices expreſſed in their deeds, 
Bra#. I. 2. c. 8. See title Tenures III. 1: 2 Comm. c. 5. 

VINAGIUM, Tributum & Vino.) A payment of a 


certain quantity of Wine, inſtead of rent, to the chief | 


Lord, for a Vineyard. Mon. Ang. ii. 980. 
VINCULO MATRIMONII, Divorce à. 
Divorce. ö 
VINEGAR AND VER]JUICE, Are liable to certain 
duties of Cuſſoms and Exciſe, on the importation from 
abroad, or the manufactory at home; which are regulated 
by flats. 24 G. 3. fl. 2. c 41: 26 G. 3. c. 73: 10& 
11. z. c. 21: 7 &8W. z. c. 30: 27 G. z. c. 13, c. 
VINEYARDS. The owners of Vineyards may make 
wine of Pritiſh grapes only growing there, free from 
any duty. Sat. 10 Geo. 2. c. 17. 
VINNET, or Vignet, Fr.] A flower or border which 


See title 


Printers uſe to ornament printed leaves of books; men- 


tioned in flat. 14 Car. 2. c. 33. 
VIOLATING THE QUEEN, Ec. 
Treaſon III. 6. 
VIOLENCE, Violentia.] All Violence is unlawful. 
If a man aſſault another with an intention of beating 
him only, and he dieth, it is Felony. And where a perſon 
knocks another on the head who is breaking his hedges, 
c. this will be Murder, becauſe it is a violent act, be- 
vond the provocation. Kel. Rep. 64, 131. See titles 
Homicide ; Riots. | 
VIOLENT PRESUMPTION ; See title Evidence. 
VIRGA, A Rod, or White Staff, ſuch as Sheriffs, 
Bailiffs, Cc. carry as a badge or enſign of their office, 
Cowell, 


See title 


Churches are viſited, Sc. 
VISITATION-BOOKS OF HERALDS, when 


VIV 


VIRGATA Tn A Yard _ ex 24 geri: 
conſtat, quatuor Virgatæ bidam faciunt, ngue bid 
22 militis. Kenner's Gloſſ. 0 OY 75 

VIRGE, Tenant by. A ſpecies of bolders, 
7. e. ſuch as are ſaid 8 hold by the Views, s. In 
fact, Copyholders and Cuſtomary Tenants differ not ſo 
much in nature as in name, for though called by different 
names, yet they all agree in ſubſtance and kind of tenure: 
Their lands are holden in one general kind, that is, by 
cuſtom and continuance of time. See Calthorpe on Copy- 
holds, 51,54 : 2 Comm. c. 9. p. 148; and this Dict. 
titles Copyhold ; Verge. 


VIRIDARIO ELIGENDO, A writ for the choice- 


of a Verderor in the Foreſt. Reg. Orig. 177. 

VIRIDIS ROBA, A Coat of many colours ; for, 
in the old books, Viridis is uſed for varius. Brat. I. 3. 

VIRILIA, The Privy Members of a Man; to cut 
off which was Felony by the Common Law, though the 
party conſented to it. Bract. I. 3. p. 144. See tit. Maihem. 

VIS, Lat.] Any kind of force, violence, or diſturb- 
ance, relating to a man's perſon, or his goods, right in 
lands, Sc. See Force; A//ault, &c. 

VISCOUNT, Vicecomes.] A degree of Nobility next 
to an Earl. 
but their number 1s ſmall in this kingdom, in compariſon 
_ the other degrees of Peerage. See title Peers of the 

ealm. 

VISITATION, Viſitatio.] That office which is per- 
formed by the Biſhop of every dioceſe once every three 
years, or by the Archdeacon once a year, by viſiting 
the Churches and their Rectors throughout the whole 
dioceſe. Reform. Leg. Eccl. 124. When a Vilitation is 
made by the Archbiſhop, all acts of the Biſhop are ſuſ- 
pended by Inhibition, Sc. A Commiſſary, at his Court 
of Viſitation, cannot cite lay-pariſhioners, unleſs it be 
churchwardens and ſideſmen; and to thoſe he may give 
his articles, and inquire by them. Ney 123 : 3 Salk. 370. 
Proxies and Procurations are paid by the Parſons whoſe 
See thoſe titles. 


admiſſible in evidence; ſee title Court of Chivalry, 


VISITOR, An Inſpector of the government of a - 


Corporation, c. The Ordinary is Viſitor of Spiritual 
Corporations; but Corporations - inſtituted for private 
charity, if they are lay, are viſitable by the Founder, or 
whom he ſhall appoint ; and from the ſentence of ſuch 
Viſitor there hes no appeal. By implication of Law, 
the Founder and his Heirs are Viſitors of lay-foundations, 
if no particular perſon is appointed by him to ſee that the 
charity 1s not perverted, 3 Salk. 381. See further, title 
Corporation IV. 

VisirorR or MannNERs, In ancient time, was wont 
to be the name of the Regarder's office in the foreſt. 
Manwoed, par. I. p. 195. | 

VISNE, /:/zetum.] A neighbouring place, or place 
near at hand. See Venue. | 

VISUS, View, or inſpeQion ; as wood is to be taken 
per Viſum foreftarii, &c. Howed. 784. 

VIVARY, Vivarium.] A place, by land or water, 
where living creatures are kept. In Law, it is moſt 
commonly uſed for a park, warren, piſcary, Sc. 
2 Inft. 100. : 

VIVA VOCE, Is where a Witneſs is examined per- 
ſonally in open Court. See title Evidence. 


They are now made by patent, as an Earl; 


VIVO 


M 


ca 


VIV 


VIVO VADIO, Eſtate iz. See titles YVadium YVivnn ; 
Mortgage. 

ULCUS, A Hulk of a ſhip of burden. Leg. Z:he!red. 

ULLAGE, Is when there is want of meaſure in a 
caſk, Se. | 

ULNAGE, The ſame with Alnage; which ſee. 

ULNA FERREA, ls the fandard Ell of Iron, kept 
in the Exchequer for the rule of Meaſure. Mon. 
Angl. ii. 383. 

UMPIRE and UMPIRAGE,; See title Award. 

UNANIMITY OF JURIES ; See title Fury. 

UNCEASESATH, An obſolete word, mentioned in 

Leg. Inz, cap. 37; viz. he who kills a thief, may make 
oath that he killed him in flying for the fact, & parentibus 
ip/ius occiſi juret unceaſeſath ; that is, that his kindred 
will not revenge his death: From the Saxon, ceas, litis, 
and un, which is a negative particle, and ſignifies without ; 
and ath, which is a/; i. e. to {wear that there ſhall be 
no contention about it. Blount. 
_ UNCERTAINTY OF THE LAW. On this ſub- 
jekt, ſee 3 Comm. 325; where the popular doctrine of 
the hardſhip and inconveniency of this ſuppoſed evil is 
very ably explained and refuted. 

UNCIA TERRA; UNCIA AGRI. Theſe phraſes 
often occur in the Charters of the Br:7/4 Kings, and 
ſignify ſome Meaſure or Quantity of Land. It was the 
quantity of 12 modi, and each modius poſlibly 190 feet 
ſquare, Mon. Angl. iii. 198. 

UNCORE PRIST, The Plea of a defendant, in na- 
ture of a Plea in Bar; where being ſued for a debt due 
on bond at a day paſt, to ſave the forfeiture of the bond, 
he ſays that he zendered the money at the day and place, 
and that there was none there to receive it ; and that he 
is alſo Hill ready to pay the ſame. See title Tender. 
 UNCUTH, Sax. Unknown. See title T hird-Night- 

Aaun-Hinde. 

UNDE NIHILHABET; See Dote unde nihil habet. 

UNDER-CHAMBERLAIN OF THE EXCHE- 
QUER, An Officer there that cleaved the Tallies written 
by the Clerk of the Tallies, and read the ſame, that the 
Clerk of the Pell, and Comptrollers thereof, might ſee 
their entries were true, He alſo made ſearches for all re- 
cords in the Treaſury, and had the cuſtody of Dome/day- 
book, There were two Officers of this name. Cowell, 
This office is now aboliſhed. See title Excheguer. 

UNDER-ESCHEATOR, Sb. E/chaeror. ] Mention- 
ed in flat. 5 E. 3. c. 4. See Eſcheator. 

UNDER-SHERIFF, Sab-Vicecemes. ] See title Seri. 

UNDERTAKERS, Such as the King's Purveyors 
employed as their Deputies. Stat. 12 Car, 2. c. 24. The 
name is given in ſeveral ſtatutes to perſons who under- 
take any great work, as draining of fens, Sc. See fats. 
25 3P.& M. c. 6: 43 Eliz. c. 11. 

UNDER-'TREASURER OF ENGLAND, Vice 
- Thejaurarius Anglie.] An Officer firſt created in the 


* 


— 


— — — — — — — 


UNI 


receipt, Sc. This Officer is mentioned in ſeveral ſta- 
tutes; and named Treaſurer of the Exchequer, till the 
reign of Queen Elixabeth, when he was termed Under- 
Treaiurer of England. See flat. 39 Eliz. c. 7. 

UNDERWOOD, STEALING OF, is puniſhable cri- 
minally, by whipping, ſmall fines, impriſonment, Cc. 
See ſtats. 43 Elix. c. 7: 15 Car. 2. c. 2.; and this Dict. 
title Larceny I. 1. 


UN DIEU, ET UN ROY, One Cod, and One King. 


The learned Judge Li7zleton's Motto. 

UNDRES, A word uſed for Minors, or perſons 
under age, not capable to bear arms, c. Flea, l. 1. c. g. 
UNFRID, One that hath no quiet or peace. Sax, 

UNGELD, A perſon out of the protection of the 
Law; ſo that, if he were murdered, no Geld or fine 
ſhould be paid, or compoſition made, by him that killed 
him, Leg. Ethelred. 

UNGILDA AKER. This is mentioned in Brompton. 
Leg. Athelred, p. 898; and it ſignifies almolt the ſame 
as Ungeld, diz. where a man was killed attempting 
any felony, he was to lie in che field unburied, and no 
pecuniary compenſation was to be paid for his death 
From the Sax. un, without, gilda, jolutio, and acera, 
ager. Coxvell, - 

UNIFORMITY, Uniformitas.] One form of Public 
Prayers, and Adminiſtration of Sacraments, and other 
Rites and Ceremonies of the Church of Exgland, is 
preſcribed by fats. 1 Elix. c. 2: 13 & 14 Car. 2. c. 4. 
See titles Difjenters ; Nonconformi/ts. 

UNION, Unio.] A combining and conſolidating of 
two Churches into one: Alfo, it 1s when one Church is 
made ſubject to another, and one man is Rector of both; 
and where a Conventual Church is made a Cathedral. 
Lyndewode. In the firſt ſignification, if two Churches 
were ſo mean that the Tithes would not afford a com- 
petent proviſion for each Incumbent, the Ordinary, Pa- 
tron, and Incumbents, might unite them at Common 
Law, before any ſtatute was made for that purpoſe ; 
and in ſuch caſe it was agreed which Patron ſhould pre- 
ſent firſt, Sc.; for though, by the Union, the Incum- 
bency of one Church was loſt, yet the Patronage re- 
mained, and each Patron might have a Quare impedit 
upon a diſturbance to preſent in his turn, 3 Ne. 
Abr. 480. The licence of the King is not neceſſary to 
an Union, as it is to the Appropriation of Advowſons ; 
becauſe an Appropriation is a Mortmain, and the Pa- 
trorage of the Advowſon is loſt, and, by conſequence, 
al. Tenths and Firſt Fruits. Dyer 259: Meer 409, 661. 
See title {fppropriation. 

By aſſent ot the Ordinary, Patron, and Incumbent, 
two Churches, lying not above a mile diſtant one from the 
other, and whereof the value of the one is not above 6/. 
a year in the King's Books of Firſt Fruits, may be united 


into one. Star. 37 H 8. c. 21. And, by another ſtatute, 
in cities and corporation-towns, it ſhall be lawful for the 


time of King Henry VII.; but ſome think he was of a | 


more ancient original, His buſineſs was to cheſt up the 
King's Treaſure at the end of every Term, to note the 
content of money in cach cheſt, and fee it carried into 
the King's Treaſury, for the eaſe of the Lord Treaſurer, 
as being a thing beneath him, but fit to be performed by 
a man of great truſt and ſecrecy: And, in the vacancy 
of the Lord Treaſurer's office, he did all things in the 
11 | 


Biſhop, Patrons, and Mayors, or Chief Magittrates of 
the place, Sc. to unite Churches therein; but where 
the income of the Churches united exceeds 1007, a 
year, the major part of the Pariſhioners are to conſent to 


the ſame; and after the Union made, the Patrons of 


| the Churches united ſhall preſent, by turns, to that 
Church only which ſhall be preſentative, in ſuch order 


as agreed; and, notwithſtanding the Union, each of the 
Pariſhes 
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UNION. 


Pariſhes united ſhal! continue diſtinct as to rates, charges, | 


Oc. though the Tithes are to be paid to the Incumbent 
of the united Church. Stat. 17 Car. 2. c. 3. A Union 
made of Churches of greater yearly value than men- 
tioned in the Hat. 37 H. 8, was held good at Common 
Law; and, by the Canon Law, the Ordiniry, with 
conſent of the Patron, might make an Union of Churches, 


of what value ſoever; to, by ſtatute, with the aſſent of 


the King. Dyer 259: 2 Roll. Abr. 778. 

When two Parochial Churches were thus united, the 
reparations continued ſeveral as before ; and therefore 
the inhabitants of the pariſh where any ſuch Church 
was demoliched, were not obliged to contribute to the 
repairs of the remaining Church to which it was united. 


Heb. 67. This occaſioned the fat. 4 & 5 W.& M. 


c. 12; by which it is ordained, that where any Churches 


have been united, by virtue of the fat. 17 Car. 2. c. 3, 
and one of them is demoliſhed ; when the other Church 
ſhall be out of repair, the Pariſhioners of the pariſh 
whoſe Church is down, ſhall pay in proportion towards 
the charge of ſuch repairs, Sc. 

Union oF ENGLAND AND SCOTLAND; See 
title Scorland, | 

UNITY OF POSSESSION, Unitas Peofſeronts.] 
Is where a man hath a right to two eftates, and holds 
them together jointly in his own hands; as if a man 
take a leaſe of lands from another at a certain rent, and 
after he buys the fee-ſimple, this is an Unity of Poſſeſ 
ſion, by which the leaſe is extinguiſhed, becauſe that he 
who had before the occupation only for his rent, is now 
become Lord and Owner of the land. Terms de Ley. 
A Leiſee for years of an advowlon, on the Church be- 
coming void, was preſented by the Leſſor, and inſtituted 


and inducted; and it was held, that this was a ſurrender | 
of his leaſe ; for they cannot ſtand together in one per- 


ſcn, and by the Unity of Poſſeſſion one of them is extin- 
guiſhed. Hut. 105, No Unity will extinguiſh or ſuſpend 
"Tithes, but, notwithſtanding any Unity, they remain, Cc. 
12 Rep. 14: 2 Lill. 658. Unity of Poſſeſſion extin- 
guiſheth ail privileges not expreſsly neceſſary ; but not 
a way to a cloſe, or water to a mill, Ec. becauſe they 
are thus neceſſary, A way of eaſe is deſtroyed by 
Unity of Poſſeſſion; and a revt, or eaſement, do not 
exit during the Unity, where fore they are gone. Latch 
152, 154: 1 Vent. 95. See further, title Joint tenants. 


UNIVERSITY, 


UnivrrtTas ; the Civil Law term for a Corpara- 
tion, 1 Comm. 469 ] A place where ali kinds of Litera- 
tore are wiiverſally taught. . 

The Univerſities, with us, are taken for thoſe two Bo- 
dies which are the nurſeries of learning and liberal ſcience 
in this kingdom, vi Oxford and Cambridge; endowed 
with great privileges. By. 13 L. c 29, it was enattez, 
That each of the Univertities ſhall be incorporated by a 
certain name, though they were ancient Corporations 
before ; and that all Letters Patent and Charters granted 
to the Univerities ſhall be good and effe dual in Law: 
hat the Chancellor, Maſters, and Scholars, of either 
of the ſaid Univerſities, ſhall enjoy all manors, lands, 


liberties, franchiles, and privileges, and all other things 
which the ſaid Corporate Bodies have enjoyed, or of 
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right ought to enjoy, according to the intent of the 
ſaid Letters Patent; and all Letters Patent, and Li. 
berties, Franchiſes, Oc. ſhall be eſtabliſhed and con- 
firmed ; any law, uſage, &c. to the contrary notwith. 
ſtanding. 

The Univerfities have the keeping of the aſſiſe of 
bread and beer, and are to punilh offences concerning it: 
Alſo they have the aflile of wine and ale, &c. And the 
Chancellor, his Commiſſary, and Deputy, are Juſtices 
of Peace for the vill of Oxon, county of Oxon, and 
Berks, by virtue of their offices; (ce fats 51 H. 3: 31 
Ed. 1: 7 Ed. G: 2 3 F. M.: and the Chart. 29 
Ed. 3: 14 H. 8 &c. Perſons acting theatrical perform- 
ances within the precintts of either Univerſity, or five 
miles thereof, ſhall be deemed Vogrants ; and the Chan- 
cellor, Sc. may commit them to the Houſe of Correction, 
or Common Gaol for one month. Sat. 10 Gee. 2. c 19. 
Their Courts are called the Chancellor's Courts. 
The Chancellors are uſually Peers of the Realm, and 
are appointed over the whole Univerſity. But the Courts 
are kept by their Vice- Chanceilors, their Afliſtants, or 


| Deputies; the cauſes are managed by Advocates cr 


Proctors. See Chart. 14 H. 8. 

As to the power of the!e Courts in Civil Caſes, ſee this 
Dictionary, title Courts of the Univer/ities. The follow- 
ing particulars are alſo deſerving notice. 

Theſe Courts have juriſdiction in all cauſes, Eccleſi- 
allical and Civil, (except thoſe relating to Freehold,) 
where a Schclar, Servant, or Miniſter of the Utverit;, 
is one of the parties in ſuit. Cro. Car. 73. | 

Their proceedings are in a ſummary way, according to 
the practice of the Civil Law; and in their ſentences they 
follow the juſtice and equity of the Civil Law, or the 
Laws, Statutes, Privileges, Liberties, and Cuſtoms of the 
Univerlities, or the Laws of the Land, at the diſcretion of 
the Chancellor. Cro. Car. 73: Herley 25: Hard. gos. 

If there is an erroneous ſentence in the Chancellor's 
Court of the Univerſity of Oxford, an appeal lies to 
the Congregation, thence to the Convocation, ard 
thence to the King in Chancery, who nominates [udges 
Delegates to hear the appeal; the appeal is of the ſame 
nature in Camoridge. I o Inf. 549: 2 Lord Ray, 
13. 40. 

As cognizance is granted to the Univerſity of all ſuits 
ariſing any where in Law or Equity ageinſt a Scholar, 
Servant, or Miniiler of the Univertity, depending before 
the Juſtices of the King's Betich, Common Pleas, ard 
others there mentioned, and before any other Judge, 
though the matter concern the King; therefore, if an 
Indebitatus aſ/umpjit is brought by Que minus in the Ex- 


chequer agamſt a Schclar or other privileged perſon, the 


Univerſity ſhall have conuſance, for the Court of Ex- 
chequer is included in the general words. Cre. Car, 73. 
Hard. 505. 

But if a Debtor and Accountant to the Kirg ſues a 
Scholar by bill in Equity in the Exchequer, or it an At- 
torney ſues a Scholar by wiit of Privilege, it is ſaid that 
the Univerſities ſhall not have conuſance, for a gene: al 
grant ſhall not take away the ſpecial Privilege of any 
Court. ard. 189: Lit. Rep. 304: 3 Leen. 149. 

But in the caſes where Privilege is allowable, a Scho- 
lar, &c. cannot waive his Privilege, and have a prohibi- 
tion in the Courts of J/Aminfter, for the Unive: ſiiy by 

right 
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gut has the conuſance of the plea, where one is a privis 
!eged perſon; and a ſtranger is forced to ſue a privileged 
perſon in their Courts, by reaſon of that right veſted in 
them. Cro. Car. 73: Heil. 28. ; 

But a Scholar ought to be reſident in the Univerſity 
at the time of the ſuit commenced ; and no other ought 
to be joined in the action with him, for in ſuch caſe he 
(hall not have privilege. Hell. 28. Though it is ſaid 
that Servants of the Univerſity are privileged, yet it has 
been held, that a Bailiff of a College was not capable of 
privilege. Brownl, 74. Neither is a Townſman entitled 
to privilege, to exempt him from an office in the town, if 
he keeps a ſhop and follows a trade, though he is matr1- 
culated as Servant to a Scholar. 2 Yen. 106. 

It is to be obſerved, that though caſes as to Freehold 
appear, as above, to be the only cauſes excepted in their 
Charter; yet it has been held that in ations for the re- 
covery of the poſſeſſion of a Term, without claiming 
title to the Freehold, the Univerſities ſhall have no pri- 
vilege, becauſe the Freehold may come in queltion. C79, 
Car. 87, 88: Litt. Rep. 252. 

[t hath been diſpoted how far the words of the Grant 
entitled them to privilege, in matters of Equity. And the 
general principle of conſtruction ſeems to be, that where 
chattels only are concerned, or where damages only are 
to be given, there their privilege 1s allowable; but where 
the ſuit is for the thing itſelf, there their privilege can- 
not be allowed. ide 2 Vent. 362. 

The juriſdiction of the Criminal Courts in the Univer- 
ſity of Oxford, is thus lated by Blaciſtone; and it is be- 
lieved that of Cambridge is nearly fimilar. See 2 Lord 
Raym. 13, 46. | 

The Chancellor's Court of Oxford hath authority to de- 
termine all cauſes of property, wherein a privileged per- 
ſon is one of the parties, except only cauſes of Freehold ; 
and alſo all criminal offences or miſdemeſnors under the 
degree of Treaſon, Felony, or Mayhem. The prohibi- 
tion of meddling with Freehold ſtill continues; but the 
Trial of 'Treaion, Felony, and Mayhem, by a particular 
Charter, is committed to the Univerſity juriſdiction in 
another Court, namely the Court of the Lord High 
Steward of the Univerſity. 

For by the Charter of 7 June, 2 Hen. 4. (confirm. 
ed, among the reſt, by the Hat. 13 Eliz. c. 29,) cogni- 
zance is granted to the Univerſity of Oxf#rd of all In- 
dictments of Treaſons, Inſurrections, Felony, and May- 


hem, which ſhall be found in any of the King's Courts 


againſt a Scholar or privileged perſon ; and they are to 
be tried before the High Steward of the Univerſity, or 
his deputy, who is to be nominated by the Chancellor of 
the Univerſity for the time being. But, when his office 
is called forth into action, ſuch High Steward mult be 
approved by the Lord High Chancellor of England ; and 
a Special Commiſſion under the Great Seal 1s given to 
him, and others, to try the indictment then depending, 
according to the Law of the Land and the Privileges of 
the ſaid Univerſity. When, therejore, an indictment is 
found at the Affiſes, or elſewhere, e. any Scholar of 
the Univerſity, or other privileged perſon, the Vice- 
Chancellor may claim the cognizance of it ; and (when 


claimed in due time and manner) it ought to be allowed 


bim by the Judges of Afite : and then it comes to be 
teied in the High Steward's Court, But the indictment 
Vol. II. 
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muſt firſt be found by a Grand Jury, and chen the copni 
zance claimed: For it ſeems that the Higu Steward can- 
not proceed originally ad in guirendum; but only, after in- 
queſt in the Commoa Law Courts, ad an diendum et d- 
terminandum, Much in the ſame manner as when a Peer 
is to be tried in the Court of the Lord High Steward of 
Great Britain, the indictment mutt firſt be found at the 
Allties, or in the Court of King's Bench, and then, (in 
conſequence of a writ of certiorari,) tranſmitted to be 
tinally heard and determined before his Grace the Lord 
High Steward and the Peers. See titles Parliament; 
Peers. 

When the cognizance is fo allowed, if the ofence he 
inter minora crimina, or a miſdemeſnor only, it is tried in 
the Chancellor's Court by che ordinary judge. But if 
it be for Treaſon, Felony, or Mayhem, it is then, and 
then only, to be determined before the High Steward, 
under the King's Special Commiſſion to try the ſame. 
The proceſs of the trial is this: The High Steward 
iflues one precept to the Sheriff of the County, who 
thereupon returns a panel of eighteen Freeholders ; and 
another precept to the Beadles of the Univerſity, who 
thereupon return a panel of eighteen matricelated Lay- 
men, ** /aicos previlegio Univer/tialis gaudentes :** And by 
a Jury formed at medictale, half of Freeholders and half 
of matriculated perſons, is the indictment to be tried; 
and that in the Guildhall of the city of Oxrire, And if 
execution be neceſſary to be awarded, in conſequence of 
finding the party guilty, the Sheriff of the County muſt 
execute the Univeriity Proceſs ; to which he is annually 
bound by an oath. 4 Cer:m. c. 19. Pp. 277, 8. 

The Univerfities and Royal Colleges are excepted out 
of the ſtatute of Charitable Uſes, far. 43 Elix. c. 4. 5 2. 
See title Charitable Cy. The preſentation of benefces 
belonging to l'apiſts given to the two Univerſities, Hats. 
1. 0M. A. 1. c. 26: 12 Ann. ff. 2. c. 14. Univerſities 
may file a Bill in Equity to diſcover Truſts, far. 12 Ann. 
ft. 2. c. 14. $4. Pending guare imtedit, a Rule may be 
made for examining Patron and Clerk, fat. 12 Arn. 
H. 2. c. 4. 5. Grants made by Payiits of Ecclefialtical 
Livings veſted in the Univerſities, void, fiat, 11 Gee. 2. 
c. 17. $ 5. dee title Papi/ts. 

Collegians refuſing to take the oaths, the King may 


nomioate perſons to ſucceed. Mandamus lies to admit the 


King's nominee, lat. 1 Geo. 1. f. 2. c. 13. Ses title 
Mandamus.— Vice-Chancellor of Cambridge may aQ as 
Jeſtice of the County without the landed qualification, 
flat. 7 Geo, 2. c. 10. See title Fuſtices of Peace, The 
Univerſities and Royal Colleges excepted out of the 
Mortmain A&.-—Colleges poſiefled of more advowſons 
than a moiety of the Fellows, not to purchaſe more, Hat. 
Ges. 2. c. 36. 884. 5. See title Mertmain. 


UNKNOWN PERSONS, Larceny from. An in- 
dictment will lie, for ſtealing the goods of a Perion Un- 
knows, 1 Hal. P. C. 512. See title Larceap. 

UNLAGE, A Saxon word, devoting an ur juſt Law,; 
in which ſenſe it is uled in Leg. Her. 1. c. 34. 

UNLAWFUL ASSEMBLY, ici Cronaregates. 
The meeting of three perſons or more together, by force, 
to commit ſome unlawful act. Las. See title Rice, 

UNQUES PRIST'; See Un:ore-prift ; Fernab. 

VUCIFERATIO, An outcry, or hue and cry. Lg. 
Hen. 1 c. bs See title Hur aud . ; 
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VOI DANCE, Yacatio.] The want of an Incumbent 
upon an Eccleſiaſtical Benefice. See Avoidance. 


VOID AND VOIDABLE. In the Law, ſome things 
are abſolutely void, and ſome are voidable. A thing is 


void which is done againſt Law at the very time of the 
doing of it, and it thall bind no perſon: But a thing 
which is only voidable, and not void, although it be 
what he that did it ought not to have done, yet, when it 
is done, the doer cannot avoid the ſame ; though by ſome 
act in Law it may be made void by his heir, Sc, 2 Lil. 


Abr. 65 3. But fee pt. Where a grant is void at the 


commencement, no act afterwards can make it good: 
If a leaſe is abſolutely void, acceptance of rent will not 


"affirm it; it is otherwiſe when a leaſe is only voidable, 


there it will make it good. A leaſe for life which is 
voidably only, muſt be made void by re-entry, &c. 
3 Rep. 64. This poſition is very general and perhaps 
wrong If an ejectment is brought, the want of entry is 
cured by the defendant's entering into the rule to confeſs 
leaſe, entry, and ouſter, in all caſes, except where a fine 
is to be avoided.—lt is generally held that covenants 
made in a void leaſe or deed, are alſo void. T. 18. 


See Owen 136. 


A deed of exchange, entered into by an infant, or one 
ron ſane memorie, is not void; but may be avoided by 
the infant, when arrived at age, or by the heir of him 


who is non ſane memorice. Perk, 281. But it hath been 
adjudged, that a bond of an infant, or of one 0 compos, | 


is void, becauſe the Law hath not appointed any thing to 
be done to avoid ſuch bonds ; for the party cannot plead 
non eft factum, as the cauſe of nullity doth not appear 
upon the face of the deed. 2 Sali. 675. See titles {dots ; 


Infant. Where the condition of a bond is void, in part 


by ſtatute, it may be void totally; though it is other- 
wiſe if void in part by the Common Law, for there it 
ſhall be good for the refidue, Moor 856: 1 Brownl. 64. 


A deed being voidable, is to be avoided by ſpecial 


pleading ; and where an Act of Parliament ſays, that a 
deed, Cc. ſhall be void, it is intended that it thall be by 
pleading, ſo as it is voidable, but not actually vacated. 
5 Rep. 119. A judgment given by perſonas who had no 
good commiſſion to do it, is void, without writ of error, 
2 Hawk. P. C. c. 50.4 3. But an erroneous attainder 
is not void, but voidable by writ of error, Tc. 2 Hawk, 
P. C. c. 29. F 40. See titles Judgment; Altaindex. 


VOIRE, Old Fr. now wa, Truth. Law Fr. Dic. 
Voirs DIRE, Fr. Veritatem dicere.] Is when it is 


prayed upon a Trial at Law, that a witneſs may be (pre- | 


viouſly to his giving evidence in a cauſe) {worn to /pear 
the Truth, whether he ſhall get or loſe by the matter in 
controverſy ; and if it appears that he is unconcerned, 


nis teſtimony is allowed, otherwiſe not. B/ownt. On a 


Voire Dire, a witneſs may be examined by the Court, if 
he be not a party intereſted in the cauſe, as well as the 
perſon for whom he is a witneſs ; and this has been often 
done, where a buſy evidence, not otherwiſe to be ex- 
cepted againſt, is ſuſpected of partiality. Terms de Ley5 81. 
So in caſe of Trial of Infancy by Inſpection, the Court 


may examine the Infant himſelf upon the oath of Fer? 


Dire, to make true anſwer to ſuch queſtions as the Court 
ſhall demand of him. See 3 Comm, c. 223 and this Dict. 
utle Infant. 
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VOLUMUS, The firſt word of a clauſe in the King's 
Writs of Protection and Letters Patent. See Prozecdt:o, 


VOLUNTARY, As applied to a Deed, is where any 
conveyance is made without a conſideration, either of 
money, or marriage, Sc. Thus Remainders limited in 
ſettlements, to a man's right heirs, Sc. are deemed 
voluntary in Equity, and the perſons claiming under 
them are called Voluntiers. Ar. Caſ. Eg. 385 : 3 Salt. 
174. See title Fraud.—So an eſcape may be voluntary, 
See title E/zape,—And as to Voluntary Oaths and Volun- 
tary Maſte, lee thoſe titles. | 

VOTUM, A vow or promiſe, uſed by Flea for 
nuptiee ; ſo dies wvotorum, is the wedding-day. Fleta, J. 4. 

VOUCHE, Fr. in Latin J.] To call one to war- 


rant lands, Qc. See title Recovery. 


VOUCHEE. The perſon vouched in a Writ of Right. 
See title Recower;. | 

VOUCHER, A word of art, when the Tenant in a 
Writ of Right calls another into the Court, who is bound 
to him to warranty ; and js either to defend the right 
againlt the demandant, or yield him other lands to the 
value, Se. And it extends to lands or tenements of 
freehold or inheritance, and not to any chattel real, per- 
ſonal, or mixed : He that voucheth is called the Voucher, 
and he that is vouched, is called the Vouchee; ard t 
proceſs whereby the Vouchee is called, is a /ammoneas ad 
awarrantizandim; on which writ if the Sheriff return that 
the party hath nothing whereby he may be ſummoned, 
then goes out another writ called #q*atur /ab ſuo periculo, 
&c, Co. Litt, 101. See title Recovery, . 

There is alſo a Foreign Voucher, when the Tenant be- 
ing impleaded within a particular juriſdiction, as in Lon- 
don, voucheth one to Warranty in ſome other county out 
of the juriſdiction of that Court, and prays that he may 
be ſummoned, &c. 2 Rep. 50. On a ſuit in England, a 
Voucher doth not lie in Irelaud: But it lies in Wales, and 
the Tenant ſhall be ſummoned in the next county to it, 
A Vouchee by entering into Warranty, becomes Tenant in 
Law of the Lands; and when the demandant counts 
againſt him, he may plead a releaſe, Sc. Jerk. Cent. 41, 
100. Ina Writ of Entry in the degrees, none ſhall vouch 
out of the line: And in Writs of Right and Poſſeſſion, it 
is a good counterplea, that neither the Vouchee nor his. 


* anceſtors had ever ſeiſin of the land. Szar. 3 Ed. 1. c. 40. 


The demandant may aver a Vouchee to be dead, and 
that there is no ſuch perſon, where the tenant voucheth. 
a perſon deceaſed, to Warranty. Srat, 14 E. 3. fl. 1. c. 18. 
See further, titles Recovery; Warranty. | 
Voucurr, Is alſo uſed tor a Ledger Book, or Book: 
of Accounts, wherein are entered the acquittances or 
warrants for the accountant's diſcharge. Szaz. 19 Car. 2. 
c. 1. Voucher ſignifies alſo, any acquittance or receipt, 
diſcharging a perſon, or being evidence of payment. 
VOX, Yocem non habere, A phraſe made uſe of by 
Bracton, ſignify ing an infamous perſon, one who is not 
to be admitted to be a witneſs. Brac. lib. 3. 
UPHOLDERS, UPHOLSTERS, or UPHOL- 
STERERS. None ſhall put to ſale any Beds, Bolſters, 
Sc. except ſuch as are ſtuffed with one fort of dry pulled 
feathers, or clean down; and not mixed with ſcalded 
feathers, fen-down, thiſlle-down, ſand, &c, on pain to 
forfeit the ſame, ar the value: And they are to ſtuff 
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quilts, mattraſſes, and cuſhions, with clean wool, and 
flocks; without uſing horſe. hair, Sc. therein, under the 
like forfeiture. Stats. 11 H. 7. c. 19: 5 6 Ed. 6. c. 23. 

UPLAND, High grund, or terra firma, in contra- 
diſtinction to marſhy and low ground. {rgulph. 

USA, The River %s; which River was termed i. 
from the Goddeſs of that name; for it was cuſtomary 
among the Pogars to dedicate hills, woods, and rivers, 
to favourite Goddeſſes, and to call them after their names. 
The Britons having the greateſt reverence for Ceres and 
Profſerpina, who was allo called I, did for that reaſon 
name the River s: She being the Goddeſs of the 
Night, thence they computed days by nights; as Seven 
Night, &c. Bleuut. 15 

USAGE, Ditfers from Cuſtom ard Preſcription : No 
man may claim a Rent, Common, or other Inheritance 
by Uſage ; though he may by Preſcription. 6 Rep. 65. 
See titles Preſcription ; Cufton. 

USANCE, A calendar month, as from May 20 to 

une 20, and Double Ulance is two uch months. Sce 
title Bills of Exchange. 


HSE 


Usus.] Is, in application of Law, the Profit or Be- 
neſit of Lands and Tenements; or a Truſt and Confidence 
repoſed in a man for the holding of lands, that he to 
whoſe Ule the Truſt is made ſhall take the profits thereof. 
Weſt, Sym par. 1: 1 luſt. 272. 

Ihe following extract from the Commentaries, (4. 2. 
c. 20, ) ſeems to afford the eleareſt and molt perſpicuous 


view of this very intricate part of our Law ; and on which 


our modern Conveyances are in general founded. See 
further, as connected with the ſubject, this Dictionary, 
titles Conveyance ; Deed; Leaſe and Releaje ; Fine of Lands; 
Recovery ; Martmain; Trat, &c. 

USES AN D TRUSTS, are, in their original, of a 
nature very ſimilar; or, rather, exactly the ſame: An- 
ſwering more to the fide? conmmun:, than the U/us-frudus, 
of the Civil Law; which latter was the temporary right 


"2 uſing a thing, without having the ultimate property 


or full dominion of the ſubſtance: But in our Law, a 
Uſe was a Confidence repoſed in another, who was 
"Tenant of the Land, or Terre-teant, that he ſhould diſ- 
poſe of the land according to the intentions of Ce/Zui-9:e. 
Ce, or him to whole Ule it was granted, and ſuffer 
him to take the profits. As, if a Feoftment was made 
to A. and his heirs, to the Uſe of (or in Truſt for) B. 
and his heirs ; here, at the Common Law, A. the Terre 
tenant, had the legal property and poſſeſhon of the land, 
but B., the Ceſlui que- Lie, was in conſcience and equity 
to have the profits and diſpoſal of it, P/owwd. 35 2. 

I his notion was tranſplanted into Erg/and from the 
Civil Law, about the clole of the reign of Edward III. 
by means of the foreign Eecleſiaſtics; who introduced it 
to evade the ſtatutes of Mortmain, by obtaining grants of 
lands, not to their Religious Houſes direaly, but to the 
Uſe of the Religious Houſes ; which the Clerical Chancel- 
lors of thoſe times held to be fdei-commy/e, and binding 
in conſcience; and therefore aſſumed the juriſdiction of 
compelling the execution of ſuch Truſts in the Court of 
Chancery. See fats. 50 Eaw. 3. c. 6: 1 Ric. 2.c.9: 
i Rep. 139; and this Dictionary, title Mor1marn. And, 
as it was molt eaſy to obtain ſuch grants from dying per- 
fons, a maxim was eſtabliſhed, that though by Law the 
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lands themſelves were not deviſable, yet if a Teſtator had 
enfeoffed another to his own Uſe, and ſo was poſſeſſed 
of the Uſe only, ſuch Uſe was deviſable by will. But 
this evaſion was cruſhed in its infancy, by fat. 15 Ric. 2. 
c. 5, with reſpect to Religious Houſes. See Mertmain. 

Yet, the idea being once introduced, however fraudu- 
lently, it afterwards continued to be often innocently, 
and ſometimes very Jaudably, applied to a number of 
civil purpoſes ; particularly as it removed the reſtrairt 
of alienations by will, and permitted the owner of lands, 
in his liſe-time, to make various deſignations of their pro- 
fits, as prudence, or juſtice, or family convenience, might 
from time to time require. Till at length, during our 
long Wars in France, and the ſublequent Civil Commo- 
tions between the Houſes of York and Lancaſter, Ules 
grew almoſt univerſal: Through the defire that men had 
(when their lives were continually in hazard) of provid- 
ing for their children by will, and of ſecuring their 
eltates from forfeitures; when each of the contending 
parties, as they became uppermoſt, altervately attainted 
the other. Wherefore, about the reign of Edward IV. 
(before whoſe time, Lord Bacon remarks, there are not 
lx caſes to be found relating to the doctrine of Uſes), 
the Courts of Equity began to reduce them to ſomething 
of a regular ſyſtem. See Bacon on Ujes, 313. 

Originally it was held that the Chancery could give 
no relief, but againſt the very perſon himſelf intruſted 
tor Ceſtui-iue- Cy, and not againſt his heir or alienee. 
This was altered in the reign of Henry VI., with reſpect 
to the heir; and afterwards the ſame rule, by a parity 
of reaſon, was extended to ſuch aliences as had purchaſed 
either without a valuable Confideration, or with an exprets 
notice of the Uſe. Keilau. 42, 46: J. B. 22 Ed. 4. c. 6: 
Bac. Uj©s, 312. But a purchaſer, for a valuable Con- 
ſideration, without notice, might hold the land diſcharged 
of any Truit or Confidence. And allo it was held, that 
neither the King or Queen, on account of their Dignity 
Royal, nor any Corporation Aggregate, on account of 
its limited capacity, could be ſeited to any Uſe but 
their own ; that is, they might hold the lands, bur were 
nct compellable toexecute the Truſt. Bac. Uſes, 346, 347. 
And, if tlie Feoffee to Ules died without heir, or com- 
mitted a forfeiture, or married, neither the Lord who en- 
tered for his eſcheat or forfeiture, nor the Huſband who 
retained the poſſeſſion as tenant by the curteſy, nor the 
Wife to whom dower was aſſigned, were liable to per- 
form the Uſe ; becauſe they were not parties to the Truſt, 
but came in by Ac of Law; though doubtleſs their title 
in reaſon was no better than that of the Heir. 1 Rep.122, 

On tbe other hand, the Ule itfelf, or Intereſt of C:/7u7- 
gue- The, was tearnedly refined upon, with many elaborate 
diſtinctions, And, 1. It was held that nothing could be 
granted to a Uſe, whereof the Uſe is infeparable from 
the Poſſeſſion; as Annuities, Ways, Commons, and 
Authorities, qu zþ/o Lſi confurnmizr; or whereof the 
Seilin could not be inſtantly given. 1 Jen. 127 ; Cre, 
Elix. 401. —2z. A Uſe could not be raiſed without a ſuf- 
ficient Conſideration. For where a man makes a Feoff- 
ment to another without any Conſideration, Equity pre- 
ſumes that he meant it to the Uſe of himſelf ; unlets he 
expreſsly declares it to be to the Uſe of another, and then 
nothing ſhall be preſumed contrary to his own exprel. 
fions. 1 And. 37. But, if exther a good or a valuable 
Conſideration appears, Equity will immediately raiſe 2 

3M 2 Uſe 
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Eſ2 correſpondent to ſuch Conſideration. Moor 684 — 
3. Uſes were deſcendible according to the rules of the 
Common Law, in the caſe of Inhericances in Poſſeflion ; 
for, in this and manyother reſpects, &Æñguitas ſequitur ligem, 
and cannot eflabliſh a different rule of Property from that 
which the Law bas eſtabliſhed. 2 Roll. Abr. 780.— 
4. Uſes might be aſgned by ſecrer deeds between the 
parties, or be deviſed by laſt will and teſtament: For, as 
the legal eſtate in the foil was not transferred by theſe 
traniacions, o Livery of Seiſin was neceſſary; and, as 
ihe intention of the parties was the leading principle in 
this ſpecies of Property, any Inſtrument, declaring that 
Intention, was allowed to ve binding in Equity. Bac. 
Jes, 312, 318. But Ciflur-que-Uſe could not, at Com- 
mon Law, aliene the legal Intereſt of the lands, without 
the concurrence of his Feoffee; to whom he was ac- 
counted by Law to be only Tenant at Sufferance. See 
flat. 1 R. 3. c. 1.5. Uſes were not liable to any of the 
Feodal Burdens; and particularly did not eſcheat for 
Felony, or other defect of blood; for Eſcheats, Sc. are 
the conſequence of Tenure, and Uſes are held of no- 
body: But the land itſelf was liable to Eſcheat, when- 
ever the blood of the Feoffee to Uſes was extinguiſhed 
by crime or by defect: and the Lord (as was hefore ob- 
ſerved) might hold it diſcharged of the Ule, Ferk. 190. 
—6, No Wife could be endos ed, or Huſband have his 
Curteſy, of a Uſe : For no "Truſt was declared for their 
benefit, at the original grant of the eſtate. 4 Rep. 1: 
2 And. 75, And therefore it became cuſtomary, when 
moſt eſtates were put in Uſe, to ſettle, before marriage, 
ſome joint eſtate to the Ule of the Huſband and Wife for 
their lives; which was the original of modern jointures. 


See title Fointure.— 7. A Ule could not be extended by 


writ of Elegit, or other legal Proceſs, for the debts of 


Cetui-que-Uſe. For, being merely a Creature of Equity, 
the Common Law, which looked no farther than to the 
perſon actually ſeiſed of the land, could award no Pro- 
ceſs againſt it. Bro. Abr. title Executions, go. 

It is impracticable here to purive the doctrine of Uſes, 
through all the refinements and niceties, which the in- 
genuity of the times, (abounding in ſubtile diſquiſitions,) 
deduced from this child of the imagination; when 
once a departure was permitted from the plain ſimple 
rules of Property eſtabliſhed by the Ancient Law. Theſe 
principal outlines will be fully ſulficient to ſhew the 
ground of Lord Bacon's complaint, that this courſe of 
proceeding © was turned to deceive many of their juſt 
aud reaſonable Rights. A man, that had cauſe to (ue 
for land, knew not againft whom to bring his action, or 
who was the owner of it, The Wife was defrauded of 
her Thirds; the Huſband of his Curteſy ; the Lord of 
Wardſhip, Relief, Heriot, and Eſcheat; the Creditor of 
his Extent for Debt; and the poor Tenant of his Leaſe.“ 
Bac, Uſs of the Law 153. — To remedy theſe inconveni- 
ences, abundance of ſtatutes were provided, which made 
the lands liable to be extended by the Creditors of Cetut- 
gae-Uje; allowed Actions for the Freehold to be brought 
againit him, if in the actual pernancy or enjoyment of 
the Profits; made him liable to Actions of Waſte ; eſta- 
bliſhed his Conveyances and Leaſes, made without the 
concurrence of his Feoffees; and gave the [.ord the 
Wardſhip of his Heir, with certain other Feodal Per- 
quiſites. See „ats. 50 Ed. 3. c. 6: 2 Nic. 2. flat. 2, 3: 
19 Hen. 7. c. 15: 1 Ric. 2. c. 9: 4 Len. 4. c. 7: II Hen. 6. 
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c. 3; 1 Hen. 7. c. 1: 11 Hen. 6. c. 5: 1 Rich, 3. e. 
4 Hen. 7. c. 17: 19 Hen. 7. c. 15. 
Theſe proviſions all tended to conſider Cu-. 


as the real owner of the eſtate; and at length that idea 


was carried into full effect by the flatute 27 Hen. 8. c. 10 
which is uſually called ThE STATUTE or US Es, or, in 
Conveyances and Plcadings, The 9tatute for transferring 
Uſes into Prſjeſſion. The hint ſeems to have been de. 


rived from what was done at the Acceſhon of King 


Richard III.; who having, when Duke of Glouceſter, 
been frequently made a Feoffec to Uſes, would upon the 


_ aſſumption of the Crown, (as the Law was then under- 


ſtood,) have been entitled to hold the land diſcharged of 
the Uſe. But, to obviate fo notorious an injuſtice, an 
Act of Parliament was immediately paſſed, which or- 
damned, that, where he had been ſo enfeofted jointly with 
other perſons, the land ſhould veſt in the other Feoffees, 
as if he had never been named; and that, where he 
flood ſolely enfeoffed, the eftate itſelf ſhould veſt in 
Ce/tui-qgue-Uſe, in like manner as he had the Uſe. Sar, 
1 Ric. 3. c. 5. And ſo the ſtatute of Henry VIII., after 
reciting the various inconveniences betore- mentioned, 
and many others, enacts, that“ when any perſon ſtall 
be ſeiſed of lands, c. to the Uſe, Confidencc, or Truſt, 
of any other perſon or Body-Politic, the perſon or Cor- 
poration entitled to the Uſe in fee-ſimple, fee-tail, for 
life, or years, or otherwiſe, ſhall from thenceforth ſtand 
and be ſeiſed or poſſeſſed of the land, Ec. of and in the 
like eſtates as they have in the Uſe, Truſt, or Confidence; 
and that the eſtate of the perſon ſo ſeiſed to Uſes, ſhall 
be deemed to be in him or them that have the Uſe, in 
ſuch quality, mannar, form, and condition, as they 
had before in the Uſe.” The ſtatute thus execates the 
Uſe, as the Lawyers term it; that is, it conveys the Poſ- 
ſeſſion to the Uſe, and transfers the Uſe into Poſeflion ; 
thereby making Ceſlui-gue -e complete owner of the 
lands and tenements, as well at Law as in Equity, 
2 Comm. c. 20. 

Tne Statute having, thus, not aboliſhed the Convey- 
ance to Uſes, but only annihilated the intervening eſtate 
of the Feoffee, and turned the intereſt of Ceſtui gue- Le 


into a legal, inſtead of an equitzble, Ownerſhip; the Courts 


of Common Law began to take cognizance of Uſes, in- 
ſtead of ſending the party to ſeek his relief in Chancery. 


And, conſidering them now as merely a mode of Con- 


veyance, very many of the rules before eſtabliſhed in 
Equity were adopted, with improvements, by the Judges 
of the Common Law. The ſame perſons only were 
held capable of being ſeiſed to a Uie, the tame conſider- 
ations were neceſſary for raiſing it, and it could cnly be 
raiſed of the ſame hereditaments, as formerly. Bat as 
the ſtatute, the inſta'it it was railed, converted it into an 


actual poſſeſſion of the land, a great number of the in- 


cidents, that formerly attended it in its fiduciary ſtate, 
were now at an end, 'The land could not eſcheat or be 
forfeited by the act or defect of the Feoffee,- nor be 
aliened to any purchafer dilcharged of the Uſe, nor be 
liable to Dower or Curteſy on account of the ſeiſin of ſuch 
Feofftee ; becaule the legal eftate never reſts in him for a 
moment, but 1+ inſtantaneouſly transferred to Ce/tut- gue - 
Ne, as toon as the Ule is declared. And, as the Uſe and 
the land were now convertible terms, they became lia- 
ble to Dower, Curteſy, and Eſcheat, in conſequence of 
the ſeiſin of Cefui-gue-U/e, who is now become the 

Terre-tenant 
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Terre-tenant alſo; and they likewiſe were no longer de- 
viſable by will. 2 Comm. c. 20. 

The various neceſſities of mankind induced alſo the 
Judges very ſoon to depart from the rigour and fimpli- 
city of the rules of the Common Law, and to allow a more 
minute and complex conſtruetion upon Conveyances to 
Uſes than upon others. Hence it was adjudged, that 
the Uſe need not always be executed the inſtant the Con- 


veyance is made: but, if it cannot take effect at that 


time, che operation of the ſtatute may wait till the Uſe 
ſhall ariſe upon ſome future contingency, to happen 
within a reaſonable period of time; and in the meau- 
while the ancient Uſe ſhall remain in the original 
grantor : As, when lands are conveyed to the ule of 4. 
and B., after a marriage ſhali be had between them, or 


to the Uſe of A. and his heirs till B. ſhall pay a ſum of 


money, and then to he Uſe of B. and his heirs. 2 Kall. 
Abr. 791 : Cro. Eliz. 439: Bro. Abr. title Feoffm al. 
Ujes, 30. Which doc ine, when Deviſes by Will were 
again introduced, and conſidered as equivalent in point 
ot conſtruction to Decl. rations of Uſes, was alſo adopted 
in favour of Executory De viſis. See that title. But herein 
thele, which are called Couringent or Springing Cs, 
differ from an Executory Deviſe; in that there mult be 
a perſon ſeiſed to ſuch Uſes at the time when the Contin- 
gency happens, elle they can never be executed by the 
ftatute ; and therefore if the eſtate of the Feoffee to ſuch 
Uſe be deſtroyed by alienation, or otherwiſe, before the 
Contingency ariſes, the Uſe is deſtroyed for ever: where- 
as by an Executory Deviſe the freenold itielf is tranſ- 
ferred to the future Deviſee. 1 Rep. 134, 138: Crs. 
Eliz. 439- And, in both theſe caſes, a fee may be li- 
mited to take effect after a fee; becauſe, though that 
was forbidden by the Common Law in favour of the 
Lord's eſcheat, yet, when the legal eſtate was not ex- 
tended beyond one fee ſimple, iuch ſubſequent Uſes (after 
a Uſe in fee) were before the ſtatute permitted to be li- 
mi:ed in Equity ; and then the ſtatute executed the legal 
eſtate in the fame manner as the Uſe before ſubiilted, 
Pullexf. 78: 10 Med. 423. It was alto held, that a Ule, 
though executed, may change from one to another by 
circumſtances ex Y facts; as, if A. makes a feoffment 
to the Uſe of his intended wife and her eldeſt fon for 
their lives, upon the marriage the wife takes the whcle 
Uſe in ſeveralty; and, upon the birth of a fon, the Uie 
is executed jointly in hem both. Bac. J 351. "this is 
ſometimes called a Secorudary, fomeitimes a Shifting U/e. 


And, whenever the Ule limited by the Jeed expires, or 


cannot veſt, it returns back to him who raiſed it, after 
ſuch expiration or during ſuch 1mpoliibility, and is 
ſtyled a Reſulting Ly. As, if a man makes a Feoffment 
to the Uſe of his intended wife for life, with remainder to 
the Uſe of her firſt- born fon in tail: here, till he macries, 
the Uſe reſalts back to himſelf: after marriage, it is ex- 
ecuted in the wife for life; and, it ſhe dies without iſlue, 
the whole reſults back to him in fee. Bac. U/. 350; 
1 Rep. 120. It was likewiie held, that the Utes orgin- 
ally declared may be revcked at any future time, and 


new Ules be declared of the land, provided the grantor 


reſerved to himſelf iuch a power at the creation of the 
eſtate; whereas the utmoſt that tne Common Law 
would allow, was a deed of Defeaſance coeval with the 
grant itſelf (and therefore eſteemed a part of it) upon 
events ſpecifically mentioned, And, in caſe of ſuch a 
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revacation, the old Uſes were held inſtantly to ceaſe, 


and the new ones to become executed in their ſtead. 


Co. Litt. 237. And this was permitted, partly to in- 
dulge the convenience, and partly the caprice of man- 
kind; who (as Lord Bacon obſerves) have always 
affected to have the diſpoſition of their property re- 
vocable in their own time, and irrevocable ever after- 
wards, Bac. J. 316. 

by this equitable train of decifions in the Courts of 
Law, the power of the Court of Chancery over landed 
property was greatiy curtailed and diminiſhed. But 
one or two technical ſcruples, witch the Judges found it 
hard to get over, reſtored it with teu- old increaſe. 
They held, in the firſt place, that “ no Uſe conld be li- 


 mited on a Uſe ;*? and that when a man bargains and 


ſells his land for money, which raiſes a Uſe by impli- 
cation to the bargainee, the limitation of a farther Uſe 
to another perioa is repugnant, and therefore void. 
Dy. 155 1 And. 27, 136. And therefore, on a feoff- 
ment to A. and his hie irs, to the Ute of B. and his heirs, 


in truſt for C. and his heirs, they held that the ſtatute 


exec ed only the ſirſt Ule, and that the ſecond was a 
mers g ullity; not adverting, that the inſtant the firit Uſe 
was executed in B., he became ſeiled to the uſe of C.; 
which ſecond Uſe the ſtatute might as well be permitted 
to execute as it did tae firit ; and ſo the legal eſtate 


Tight be initan:ancouily tranſmitted down, through a 


hundred Uſes upon Ules, til! finally executed in the laſt 


Ceſtui-gue- Le. | It is now the practice to introduce only 


the names of the Fruſtee and Ceſfui gue- Truſt; the eſtate 
being conveyed to A. and his heirs, to the Uſe of A. and 
his heirs in iruit or B. and his heirs.] Again; as the 
ſtatute mentions only ſuch perſons as were /e//ed to the 


Ute of others, this was held not to extend to terms of 


years, or other chattel intereſts, whereof the termor is not 
iened, but only poilefſed 3 and therefore, if a term of 
one thouſand years be limited to A., to the Ute of (or in 
truſt for) B., the ſtatute does not execute this Uſe, but 


leaves it at Common Law. Bac. U/. 335 : Jen. 244: 


Pp. 76: Dyer 369. And, laitly, (by more modern re- 
lol utions,) where Jauds are given to one and his heirs, in 
truſt to receive and pay over the profits to another, this 
Uie is not executed by the ſtatute; for the land mull re- 
main in che truſtce to enable him to perform the truſt. 
2 Comm. c. 20, cites 1 Eg. Ao. 383, 384. 

It teems, nowever, now to be decide d, that, to prevent 
a truſt from 2cing executed by the ſtatute in cates of 
thi kind, it is neceſſary that the "Truſtees hould have 
tome control and diſcretion in the application of the 
profits of the eſtate, as to make repairs, or provide for 
the maintenance of the Ce/tui-que-Tru/t, Where there is 
no fuch ſpecial circumſtance, it appears to de equivalent 


to a direction to Truices to permit Ceffuz-gue- Truſt, to 


take the profits of the eſtate; which is fully ellabſimed, 
to be a Uſe executed. 1 Comm. c. 20, in u., Cites 1 Bro, 
C. R. 75: 2 Term Rep. 444: 1 Eg. Ab. 383. 

Of the tao more arctent diluindtions the Courts of 
Equity quickly availed themſelves. In the firlt cate it 
was evident that B. was never intended by the part es to 
have any beneficial intereſt; and, in te ſecond, the 
Ceftui-gre-Uje of the term was exprelsly driven into the 
Court of Chancery to ſeck his remedy : and therefore 
that Court determined, that though theſe were not 
Uſes, which tag ſtatute could execute, yet ſtill they 

were 
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formal words of a Conveyance. Yaugh. 50: As. 591. 


- without Notice; which, as Cefui-que- Uſe is generally in 
poſſeſſion of the land, is a thing that can rarely happen. 


| ary Magic, But this Conveyance can only operate, 


USES AND 


were Trufls in Equity, which in conſcience ought to be 
performed. To this the reaſon of mankind aſſented, 
and the doctrine of Uſes was revived, under the denomi- 
nation of Truſts : And thus, by this ſtrict conſtruction of 
the Courts of Law, a Statute made upon great delibera- 
tion, and introduced in the moſt ſolemn manner, has had 
little other effect than to make a flight alteration in the 


However, the Courts of Equity, in the exerciſe of this 
new juriſdiction, have wiſely avoided, in a great degree, 
thoſe miſchiefs which made Ules intolerable. The Sta- 
tute of Frauds, fat. 29 Car, 2. c. 3, having required that 
every Declaration, Aſſignment, or Grant of any Truſt, in 
Lands and Hereditaments, (except ſuch as ariſe from im- 
plication or conſtruction of Law, ) ſhall be made in writ- 
ing ſigned by the party, or by his written will; the 
Courts now conſider a Truſt-eſtate (either when ex- 
preſsly declared or reſulting by ſuch implication) as 
equivalent to the legal Ownerſhip, governed by the 
ſame rules of Property, and hable to every charge in | 
Equity, which the other is ſubje& to in Law: And, by a 
long ſeries of uniform determinations, for now near a cen- 
tury paſt, with ſome aſſiſtance from the Legiſlature, they 
have raiſed a new Syſtem of rational juriſprudence, by 
which Truſts are made to anſwer in general all the bene- 
ficial ends of Uſes, without their inconvenience or frauds. 
The Truſtee is conſidered as merely the inſtrument of 


Conveyance, and can in no ſhape affect the eſtate, unleſs | 


by Alienation for a valuable Confideration to a Purchaſer 


2 Freem. 43. The Truſt will deſcend, may be aliened, 
is liable to Debts, to Executions on Judgments, Statutes, 
and Recognizances, (by the expreſs proviſion of the 
Statute of Frauds,) to Forfeiture, to Leaſes, and other In- 
cumbrances, nay even to the Curteſy of the Huſband, 
as if it was an Eſtate at Law, It has not yet indeed 
been ſubjected to Dower, more from a cautious adherence 
to ſome haſty precedents, than from any well-grounded 
principle. 1 Chanc, Rep. 254: 2 P. Wms. 640, It hath 
alſo been held not liable to eſcheat to the Lord, in con- 
ſequence of Attainder or want of Heirs ; becauſe the 
Truſt could never be intended for his benefit. Hardy. 
494 : Burgeſs and Wheat, 1 Black. Rep. 123. See further, 
title Truſts. 

'The only ſervice, therefore, to which this celebrated 
Statute of Ujes is now conſigned, is in giving efficacy to 
certain new and ſecret ſpecies of Conveyances ; intro- 
duced in order to render tranſactions of this ſort as pri- 
vate as poſſible, and to fave the trouble of making Livery 
of Seiſin, the only ancient Conveyance of Corporeal Free- 
bolds; the ſecurity and notoriety of which public in- 
veſliture abundantly overpaid the labour of going to the 
land, or of ſending an Attorney in one's ſtead : But 
which has given way to a ſpecies of Conveyance called 
a Covenant to ſtand ſciſed to Uſes ; by which a man, ſeiſed 
of lands, covenants, in conſideration of Blood or Marri- 
age, that he will ſtand ſeiſed of the ſame to the Ule of his 
Child, Wife, or Kinſman; for Life, in Tail, or in Fee. 
Here the Statute executes at once the eſtate; for the 
party intended to be benefited, having thus acquired the 
Uſe, is thereby put at once into Corporal Poſſeſſion of 
the land, without ever ſeeing it, by a kind of Parliament- 
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when made upon ſuch weighty and intereſting conſider. 
ations as thoſe of Blood or Marriage. 2 Comm. c. 20 
See this Dictionary, titles Conveyance 3 Covenant to and 
ſeiſed, be. | 

When the legal and equitable Eſtates mpet in the ſame 
perſons, the "I ruſt or equitable Kitate is merged in the 
legal Eſtate: As if a Wife ſhould have the legal Eilate 
and the Hutband the equitable; and it they have an only 
Child, to whom theſe Eſtates deſcend, and who dies in- 
teſtate without iſſue, the two Eſtates, having united, the 
deſcent will follow the legal Etate, and the Eſtate wilt 
go to the Heir on the part of the Mother. Doug. 77 1. 
Geedright d. Alfton v. Wells. 

SUPERSTITIOUS UsES. A Deviſe of lands or goods 
do Superfliticus Uſes, is chere it is to find or maintain 
a Chaplain or Pri: to pray for the fouls of the dead; or 
a lamp in a chapel, a flipendiary Prieſt, Sc. Theſe, and 
ſuch like, are declared to be Superiitious Uſes; and the 
lands and goods fo deviſed are forteited to the King by 
at. 1 Ed. 6. c. 14: Sec alſo flat. 23 H. 8. c. 10, ard 
this Dict. titles Mortinain; Charitable Uſes, A man de. 
viſed lands to Truſtees and their heirs, to find a Prieſt, 
to pray for his ſoul, fo long as the Laws of the land would 
permit; and if the Laws would not permit it, then to ap- 
ply the profits to the Poor, with power to convert the 
profits to either of the {aid Uſes; adjudged this was not 


2 Deviſe to any Superſtitious Uſe, 3 Ne,. Abr. 259. 


Where certain profits ariſing out of lands are given to 
Superſtitious Uſes, the King ſhall have only 15 much 
of the yearly profits, which were to be applied to the 
Superſtitious Uſes; though when the land itſelf is given 
to the teſtator, declaring that the profits, without ſay- 


ing how much, ſhall be employed for ſuch Uſes, in this 


caſe the King ſhall have the land itſelf, Maor 129, 
If a ſum certain is given to a Prieſt, and other goods 


which deperd upon the Superſtitious Uſe, all is forfeited 


to the King; yet if land, Sc. is given to find an obit, 
or anniverſary, and for another good Uſe, and there is 
no certainty how much ſhall be employed to the Super- 
ſtitious Uſe, the gift to the good Uſe ſhall preſerve the 
whole from forfeiture. 4 Rep. 104; 2 Roll. 205, Where 
a Superſtitious Uſe is void, ſo that the King could not 
have it, it 1s not ſo far void, as to reſult to the heir at 
law; and therefore the King may apply it to charity, 
1 Salk, 163. It ſeems now, that, independent of the 
ſtatutes, Deviſes of this kind could not have effeQ ; for 
either they would be void by the Mortmain ſtatutes, or 
when not within the reach of any of them, would 
be deemed ſuperſtitious by the Courts of Equity; 
which would therefore direct the money to be applied to 
ſome Uſe really charitable, at the Court's diſcretion ; or 
ſhould the determined Uſes not be thought itrong enough 
to warrant the exerciſe of a diſcretion 10 large, would 
conſider the Deviſee as a Truſtee, for ſuch as would be 
entitled if there were no Deviſe. 1 Jn}. 112, 6, u. 2. 
See Vin. Ar. Charitable Uſes (D). 
USER DE ACTION, Is the purſuing or bringing 
an Aclion, in the proper county, Sc. Broke 64. 
USHER, Fr. Heier, a door-keeper.] An officer in 
the King's houſe, as of the Privy Chamber, Sc. There 
are alſo Uſhers of the Courts of Chancery and Exchequer. 
USUCAPTION, U/captio.] 'Vhe enjoying by con- 
tinuance of time; a long poſſeſſion, or preſcription. 
Terms de Ley. — Rather the taking the profit ofa thing, 
USUFRUC« 


USU 


USURY. 


USUFRUCTUARY, U/frurarius.] One that hath | which revived the /at. 37 H.8.c.g, and ordained that 


the Uſe and reaps the Profit of a thing. 


USUKIOUS CONTRACT, Any Bargain or Con- 


tract, whereby any man is obhged to pay more Intereſt 
for Money than the Law allows. See title . 
USURPA'TION, Uſurpatio.] The ufing that which 
js another's 3 an interruption or diſturbing a man in his 
right and poſſeſſion, Sc. Uſurpations in the Civil and 
Canon Law are called Intruſions; and ſuch Intruders, 
having not any right, ſhall ſubmit, or be excommuni— 
cated and deprived, &c, by Boniface's Conſt. Gil). Codex 
817. For Uſurpations of Advow/ons, ſee title Adwow/or, 
As to Uſurpations of Franchiſes, fee titles Corporation; 
uo Warrants. 


USURY, 
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Usura.] Money given for the Uſe of Money; 
it is particularly defined to be the gain of any thing 
by contract above the principal, or that which was lent, | 


exacted in conſideration of Loan thereof, whether it be 
of Money, or any other thing. 3 1. 151. Some make 
Uſury to be the Profit exadted for a Loan made to a per- 
ſon in want and diſtreſs; but properly it conſiſts in ex- 
torting an unreaſonable rate for Money, beyondiv hat 
is allowed by politive Law. The letting Money out at 
Intereſt, or upon Ulury, was againſt the Common Law; 
and in former times, it any one after his death had been 
found to be an Uſurer, all his goods and chattels were 
forfeited to the King, Sc. And according to ſeveral 
ancient ſtatutes, all Uſury is unlawful ; but at this time 
neither the Common or Statute Law abſolutely prohibit 
Uſury, 3 I. 151, 152. By this is meant Intereſt for 
Money lent, not exceeding the ſettled rate: Iubereſt be- 
ing the lawful gain; Uſury the extortion of unlawful gain, 

If judgment cannot be given on the ſtatute againſt 
Uſury, it hath been ſaid that if it be found that a perſon 
took money for torbearance by corrupt agreement, judg. 
ment may be given againſt him at Common Law, of 
hne and impriſonment. 3 Saite. 391. 

Whatever were the prejudices of early times againſt 
the taking of Intereit, they appear to have worn off in 


the reign of Henry VIII.; a rational commerce having 


taught the Nation, that an eſtate in money, as well as an 


eſtate in land, houſes, and the like, might be let out to 


hire, without tae breach of one moral or religious duty. 
And indeed, when the ſource of this prejudice is exa- 
mined, it will be found to have originated in a political, 
and not a moral precept; for though tne Jews were 
prohibited from taking Uſury, that is, Intereſt, from 
their brethren, they were in expreis words permitted 
to take it from a ſtranger, 2 Comm. 455, 6. 

Vhat ſhall be a reaſonable profit?for the loan of money 
muſt neceſſarily depend on a variety of circumſtances. 
Ia the reign of Henry VIII. 100. per cent, was allowed, 
as the legal rate of Intereſt, but by Vt. 5 & 6 Bd. 6. 
c. 20, it was obſerved, that the Har. 37 I. 8. c. 9, al- 
lowing this rate of Intereſt, had been conſtrued to give a 
licence and ſanction to all Cry not exceeding 104. per 
cent.; and this conſtruction was declared to be utterly 
agnint Scripture z and therefore all perſons were forbid 
to lend or forbear by any device, for any U/ury, Increaſe, 
Lucre, or Gain whatſoever, on pain of forteiting the thing, 
and the Ufury or Intereſt, and of being impriſoned and 


fined; and fo the Law itood till the at, 13 Flix, c. 8, 


— 
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all brokers ſhould be guilty of a pramunire who tranſact- 
ed any contracts for more; and the ſecurities themſelves 
ſhould be void. 'The ftatute 21 Fac. 1. c. 17, further 
reduced the rate of intereſt to 8 J. per cent.; and it have 
ing been lowered in 1650, during the Uſurpation, to 6/7. 
fer cent. the ſame reduction was re-enacted after the 
Reſtoration, by Fat. 12 Car. 2. c. 13. And, laſtly, this 
rate of Intereſt was reduced to 54, fer cent, by /tat. 
12 Aun. ft. 2. c. 16. 


By this fat. 12 Aun. c. 16, no perſon ſhall take, di- 
rectly or indirectly, for loan of any money, or any thing, 
above the value of 5 J. for the forbearance of 100 1. for 
a year, and ſo proportionably for a greater or leſs ſum; 
and all bonds, contracts, and affurances made for pay- 
ment of any principal ſum to be lent on Uſury, above 
the rate of 5 J. per cent. Mall be niterly v: And who» 
ever ſhall take, accept, or receive by way of corrupt bar- 
gain, loan, Sc. a greater Intereſt, ſhall forfeit creble 
the money borrowed, one half of the penalty to the 
profecutor, the other to the King: And if any Scrivenor 
or Broker takes more than 5 5. per cent. proc uration- mo- 
ney, or more than 12d. for making a Bond, he ſhall for- 
feit 20/. with coſts, and ſuffer half-a-year*s impriſon- 
ment. See allo title Annuities for Life. 


Theſe reſtrictions, however, do not apply to con- 
tracts made in foreign countries, for on ſuch contracts 
our Courts will direct the payment of Intereſt according 
to the Law of the country in which ſuch contract was 
made, Etkins v. Eaſt India Company, 1 P. Wms. 396: 
2 Bro. P. C. 72. Thus Irie, American, Turkiſh, and 
Indian Intereſt have been allowed in our Courts to the 
amount of even 12 /. per cent. For the moderation or 
exorbitanc? of Intereſt depends upon local circumſtan- 
ces; and the refuſal to en force ſuch contracts would put 
a ſtop to all foreign trade. And by „a. 14 Ges. 3. c. 79, 
all mortgages and other ſecurities upon eſtates and other 
property, in Jr:{and, or the Plantations, bearing In- 
terelt not exceeCcing 61. ber cent. ſhall be legal, though 
executed in the kingdom of Great Britain, unleſs the 
money lent ſhall be known at the time to exceed the 
value of the thing in pledge; in which caſe, alto, to 
Drevent Uſurious Contracts at home, under the colour 
of ſuch foreign ſecurites, the Borrower ſnall forfeit tre- 
ble the ſum ſo borrowed. 2 Cm. 463, 4. See title 
Mortgage. | 

The following d-terminanons. will farther explain 
the general principles taat govern the cales on this 
ſubject. 

Itis not neceſſary that Money ſhould be actually ad- 
vanced, to conſtitute the offence of Uſury, but any contri- 
vance or pretence whatever to gain more than legal Inter- 
eſt, where it. is the intent of the partes to contract tor a 
Loan, will be Uſury: As where a perſon applies to a. 
tradeſman to lead him money, who, in ſtead of cath, fur. 
niſhes him with goods, to be paid for at a future day, 
but at ſuch an exorbitant price as to ſecure himſelf more 
than legal Intereſt, upon the amount of their intrinſic 
value, this is an Uſurious Contract. The queſtion of 
Ulury, or whether a Contra&t is a colour and pretence 
for an Uſurious Loan, or is a fair and honeſt tranſaction, 
muſt, under all its circumitances, be determined by a jury, 
ſubject to the correction of the Court by a New Trial. 
Comp, 112, 770; Doug. 708; 3 Term Rep. 531, 
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It is remarkable, that one particular ſpecies of indirect 
Uſury is guarded againſt by the far. 37 H. 8. c. g. and 
this part of the ſtatute ſecnis ſtill in ſorce. - By this it is 
enacted, that no perſon ſhall ſell lis merchandizes to any 
ether, and, within three months after, buy the ſame, or 
any part thereof, upon a ler price, knowing them to be 
the ſame, on pain to forfeit treble the value; half to the 
informer, and half to the King; and alſo to be puniſhed 


by fine and impriſonment. _ 


It is now clearly ſettled that Bankers, and others 4% 


counting bills, may not only take 51. per cent, for Intereſt, 


but alſo a reaſonable ſum beſides, for their trouble 
and riſk, in remitting caſh, and for other incidental ex- 
pences. 3 Term Rep. 5 2.— But till whether ſuch a 
charge is reaſonable, or uſurious, muſt be decided by a 
Jury, aſſiſted by the direction of the Judge. If a con- 
tract is entered into to pay more than legal Intereſt, 
though all ſecurities are immediately void, yet the pe- 
nalty is not incurred till more than legal Intereſt is ac- 
tually paid. Doug. 223. The Borrower may be pro— 
duced as a witneſs to prove the Uſury in an action for 
the penalty, if he favears that he has repaid the ſum 
borrowed. 4 Burr. 2251. See Raym. 191, —It was for- 
merly held, that the Borrower could not be admitted to 
prove the repayment of the money, for till that was 
roved he was no witneſs at all. 1 Gra. 633. , 
If a Bill of Exchange, or note, is given in conſe- 
quence of an Uſurious Contract, it is abſolutely void, 
even in the hands of an innocent perſon, who may have 


taken it in the fair and regular courſe of buſineſs, with- 


out any notice of the Uſury: And evidence of Uſury 
will be a good defence, in an action, brought upon ſuch bill 
or note againſt the drawer, acceptor, or indorſer. Loave 
v. Waller, Doug. 708. So in caſes of Gaming Debts. 
See title Gaming. 'The Borrower may be a witneſs 
though the money is not paid, if the Uſury neither affeQs 
the debt, nor avoids the contract: And where the matter 
is doubtful, the objection ſhall only go to his credit, and 
not to his competency as a witneſs, 1 Term Rep. 153. 

A contract for 61. per cent. made before the ſtatute, 
is not within the meaning of it; and therefore it is 
fill lawful to receive ſuch Intereſt, in reſpect of any 
ſuch contract. The receipt of higher Intereſt than is al- 
lowed by the ſtatute, by virtue of an agreement ſubſe- 

vent to the firſt contract, doth not avoid an aſſurance 
Riirly made; and a bond made to ſecure a juſt debt, 
payable with lawful Intereſt, ſhall not be avoided by a 


- corrupt Uſurious Agreement between others, to which 


the obligee was no ways privy; Nor ſhall miſtakes in 
drawing writings make void a fair agreement. 1 Mod. 5g. 

If the original contract be not uſurious, nothing done 
afterwards can make it ſo; A counter-bond to ſave one 
harmleſs againſt a bond made upon a corrupt agreement, 
will not be void by the ftatutes. Bat if the original 
agreement be corrupt between all the parties, and ſo 
within the ſtatute, no colour will exempt it from the 


danger of the ſtatutes againſt Uſury. 1 Brownl. 73: 


2 And. 428: 4 Shep. Abr. 170. 
A fine levied, or judgment ſuffered as a ſecurity for 


money, in purſuance of an Uſurious Contract, may be 
avoided by an averment of the corrupt agreement, as 


well as any common ſpecialty or parol contract: It is not 


material, whether the payment of the Principal and the 
Uſurious Intereſt be ſecured by the ſame, or by differ- 
ent, conveyances; for all writings whatloever for the 
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ſtrengthening ſuch a contract are void ; alſo a contrad 
reſerving to the lender a greater advantage than al. 
lowed, is uſurious, if the whole is reſerved by way of 
Intereſt, or in part only under that name, and in part by 
way of rent for a houſe, let at a rate plainly exceeding the 
known value; ſo where part is taken before the end of 
the time, that the Borrower hath not the profit of the 
whole principal money, c. 1 Hawk, P. C. c. 82,4 22, 


By Holt, Chief Juſtice, if A. owes B. 100. who de- 
mands his money, and A. acquaints him, that he hath 
not the money ready, but is deſirous to pay it, if B. can 
procure it to be lent by any other perſon ; and there. 
upon B. having preſent occaſion for his money, contracts 
with C. that if he will lend A. 1oo/. he will give him 
to/., on which C. lends the money, and the debt is paid 
to B.; this is a good and lawful oontract, and not uſurious 
between B. and C. Carth. 25 2. It is not Uſury, it there 
be not a corrupt agreement, for more than the Ratute 
Intereſt; and the defendant ſhall not be punithed, unleſs 
he receive ſome part of the money in affirmance of the 


uſurious agreement. 3 Sale. 390. 


There can be no Uſury, without a Loan; and the 


Court hath diſtinguiſhed between a Bargain and a Loan. 


1 Lalau. 273: Sid. 27. It a man lend another 100/. for 
two years, to pay for the loan 30. and if he pays the 
principal at the year's end, he ſhall pay nothing for In- 
tereſt; this is not Ulury, becauſe the party may pay it 
at the year's end, and ſo diſcharge himſelf. Co. Jac, 
509: 5 Rep. 69. And ic is the fame where a perſon, by 
ſpecial agreement, is to pay double the ſum borrowed, 
Sc. by way of penalty, for non - payment ot the principal 
debt; the penalty being in lieu of damages, and the 
Borrower might repay the principal at the time agreed, 
and avoid the penalty. 2 I. 89: 2 Roll. Abr. 801. 
But if theſe clauſes be inſerted merely to evade the ſta- 
tute, the contract is void, and the lender is liable to the 
penalties of Uſury. 1 Habt. P. C. c. 82.419. 

A man ſurrenders a copyhold eſtate to another, upon 
condition that if he pays 80/. at a certain day, then the 
ſurrender to be void; and after it is agreed between them 
that the money ſhall not be paid, but that the ſur- 
renderor ſha!l forfeit. Sc. In conſideration whereof, 


the ſurrenderee promiſes to pay to the ſurrenderor, on a 


certain day, 60/. or6/. per annum from the {aid day pro U/u 
& Iutereſe of the ſaid 60/. till that ſum is paid: 'L his 6/. 
mall be taken to be znteree damnorum, and not Jace, 
and but limited as a penalty for non-payment of the 


Gol. as a nomine pane, &c. 2 Roll. Rep. 469: 1 Dany. 


Abr. 44. On a loan of 1007. or other tum of money for 
a year, the lender may agiee to take his Intereſt half. 
yearly, or quarterly; or to receive the profits of a ma- 
nor or lands. c. and it will be no Ulury, though ſuch 
profits are rendered every day. Cro. Zac. 26. | 
If a grant of rent, or leaſe for 20l. a year of land which 
is worth 1oc/. fer annum, be made for one hundred 
pounds, it is not uſurious; if there be not an agreement, 
that this grant or ſeaſe ſnall be void, upon payment of 
the principal and arrears, Sc. Jenk. Cent. 249. But if 
two men ſpeak togetber, and one defies the other to 
lend him an hundred pounds, and, for the loan of it, 
he will give more than legal Intercſt ; and, to evade the 
ſtatute, he grants to him 30. per annum out of lis land 
for ten years, or mares a leaſe tor one hundred years to 
him, and the leſſce regrants it upon condition _ he 
| ial 
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ſhall pay 3o/. yearly for the ten years: In this caſe it is 
Ulury, though the lender never have his own hundred 
pounds again. 1 Cro. 27. See 1 Leon. 119. 

A man granted a large rent fur years, for a ſmall ſum 
of money: The Statute of Uſury was pleaded ; and it 
was adjudged, that if it had been laid to be upon a loan 
of money, it had been uſurious; though it is otherwiſe 
if it be a contract for an annuity. 4 Shep. Abr. 170, If 
one bath a rent-charpge of zol. a year, and another 
aſceth what he ſhall give for it, and they agree for 100!/, 
this is a plain contract for the rent-charge, and no Uſury. 
3 Nel/. 510. The grant of an annuity tor lives, not only 
excceding the rate allowed for intereſt, but alſo the pro- 
portion for contracts of this kind, in conſideration of a 


certain ſum of money, is not within the ſtatutes againſt | 
Abr. and 22 Vis. Abr. title Uſury. 


Uſury ; and ſo of a grant of an annuity, on condition, 


Lc. Cro. Fac. 253: 2 Lev. 7. See 1 Sid. 182; and this | 


Di. title Aunuities for Lives, 

Where intereſt exceeds 5/. fer cent. per annum on a 
bond, if poſſibly the principal and interelt are in hazard, 
upon a contingency or caſualty, or if there is a hazard 
that one may have leſs than his principal, as when a 
bond is to pay money upon the return of a ſhip from ſea, 
Sc. theſe are not Uſury, 2 Cyo. 208, 508: 1 Cro. 27: 


— — — — 


Show. 8, Though where B. lends to B. three hundred 
pounds on bond, upon an adventure during the life of 


E. for ſuch a time; if therefore D. pays to B. twenty 
pounds in three months, and, at the end of ſix months, 
the principal ſum, with a farther premium, at the rate of 
64. per pound a month ; or if before the time mentioned 
E. dies, then the bond to be void: This, differing from 
the hazard in a bottomry bond, was adjudged an uſuri— 
ous contract. Cartheww 67, 68 : Comberb. 125. One hun- 
dred pounds is lent to have 120, at the year's end, upon 
a caſualty ; if the caſualty goes to the intereſt only, and 
not the principal, it is Uſury. The difference is, that 
where the principal and intereſt are both in danger of 
being loſt, there the contract for extraordinary intereſt is 
not uſurious ; but when the principal is well ſecured, it 
is otherwiſe. 3 Salk. 391. See title /n/urarce IV. as to 
Bottpmry Bonds. 

A lender accepting a voluntary gratuity from the bor- 
rower, on payment of the principal and intereſt; or re- 
ceiving the intereſt before due, c. without any corrupt 
agreement, ſhall not be within the ſtatutes againſt Uſury. 
2 Cro. 677: 3 Cre. 501. Alſo if one gives an uſurious 
bond, and tenders the whole money; yet if the party 
will take only legal intereſt, he ſhall not forfeit the tre- 
ble value by ſtatute, 4 Leon. 43. Judgment on an indict- 
ment for Uſurv was arrelted, becauſe it only laid a cor- 
rupt agreement, without any loan, or taking exceſſive in- 
tereſt in purſuance of it. 2 Strange 816. 

In action for Uſury, a corrupt agreement mult be ſet 
forth: It is not ſufficient to plead the ſtatute, and ſay 
that for the lending of 200. the defendant took more 
than 5/. per cent, without ſetting forth a corrupt agree- 
ment or contract. Zutw, 466: 2 Lil. 672, In cale of 


Vor. Il. 


VULT 


Uſury, Sc. an obligor is admitted to aver apaiuſt the 
condition of a bond, or againſt the bond itſelf, for ne- 
ceſſity's ſake. Paſch. 6 M. & M. 8. R. 

In all quettions, in whatever reſpect repugnant to the 
ſtatute, the nature and ſubſtance of the tranſaction, and 
the view of the parties, mult be aſcertained to ſatisfy the 
Court, that there is A Loan and Borrowing : And where 
the rea! truth 1s, a loan of money, the wit of man cannot 
find a ſhift to take it out of the ſtatute: And though 
the ſtatute mentions only loans of monies, wares, mer- 
chandizes, and other commodities, yet any other con- 


- trivance, if the ſubſtance of it be a loan, will come under 


the word, indirectly. Cowp. 115, 796: Doug. 712. 
As to pleading the Statute of Uſury, Jide Com. Dig. 
title Pleader. Alſo ſee farther on this ſubject, 5 New 


UTAS, O#ava, The eighth day following any term 
or feaſt ; as the Uzas of St. Michael, &c. And any day 
between the Feaſt and the Octave is ſaid to be within the 
Utas : The uſe of this is in the return of writs; as ap- 
pears by the at. 51 H. 3, f. 2. See titles Terms ; Days 
in Bank, 

UTENSIL, Any thing neceſſary for uſe and occu- 
pation ; as houſehold ſtuff, c. Corvell. 

UTERINUS FRATER. A brother by the mother's 
ſide. Forte/c. de Laud. LL. Ang. 5. See title Deſcent, 

UTFANGTHEF ; See Outfangrbef. 

UTLAGATO capiendo, guando utlagatur in uno com? - 
tatu, et peftea fugit in alium; A writ, the nature whereof is 
ſuthciently expreſſed by the name. See Reg. Orig. 
Fel. 133; and this Dictionary, title Our/awry, 

UTLEGH, Urb/agus, Utiagatus.] An outlaw. Feta, 
lib. 1. c. 47. See Outlawry. 

UTLAWRY, Utragaria, wel Utlagatio.] See title 
Outlarvry. 

UTLEPE, Sax.] An eſcape of a felon out of priſon. 
Fleta, lib. 1. c. 47. 

UTRUM, A writ now of little uſe. Terms de Ley. 
See Ali de Utrum. 

UT TER BARRISTERS, Juris conſulti.] Barriſters 
at Law, newly called, who plead without the Bar, Sr. 
See titles Barraſter; Sergeant. 

UTTERING FALSE MONEY ; See titles Coir ; 
Treaſon. 

VULGARIS PURGATIO. The moſt ancient ſpe- 
cies of trial, was that by ordeal, which was peculiarly 
diſtinguiſhed by the appellation of Judicium Dei; and 
ſomeumes Yulgaris Prrgatio, to diltinguiſh it from the 
canonical purgation, Which was by the oath of the party. 
See title Ordeal. | 
- VULTIVA, 4 wound in the face—Yultivam 50 fol, 
componat. Leg. Sax. 

VULTUS DE LUCA, The image or portrait of 
our crucified Saviour kept at Zxcca in the Church 
of the Holy Croſs: 7. I, called the Conqueror, 
often ſwore fer ſanctum vuitum de Luca. Ead mer. lib, 1: 
Malmſ$, lib. 4. 
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AFTORS, Vaftore:] Conductors of veſſels at 

ſea; King Edw. IV. conſtituted certain officers 
with naval power, whom he ſtiled Cy/odes, Condufores, 
and Waftores, to guard our fiſhing veſſels on the coaſts 
of Norfolk and Suffelk, Pat. 22 Ed. 4. 

WAGE, Vadiare, from Fr. Gage.] The giving of ſe— 
curity for performance of any thing; as to Wage or 
gage deliverance, to Wage law, ©. Co. List. 294. See 
Wager of Law. 

WAGER OF BATTLE; See title Pastel. 

WAGER OF LAW, Vadiatio Legis.] So called, be— 
cauſe the defendant puts in ſureties, wad, that at ſuch a 
day he will make his Law, that is, take the benefit which 
the Law has allowed him. 3 Comm. c. 22: 1 1. 295. 

This takes place where an action of debt is brought 
againſt a man upon a /mple contra? between the 
parties, without deed or record: and the defendant 


- ſwears in Court in the preſence of eleven compurgators, 


that he oweth the plaintiff nothing, in manner and form 
as he hath declared : The reaton of this waging of Law 
is, becauſe the defendant might have paid the plain- 
tiff his debt in private, or before witneſſes who may be 


all dead, and therefore the Law allows bim to wage his 


Law in his diſcharge; and his oath ſhall rather be accepted 


to diſcharge himſelf, than the Law will ſuffer him to be 
charged upon the bare allegation of the plaintiff. 2 I/. 


45. Wager of Law is uſed in actions of debt without 
Ipecialty ; and alſo in adtion of detinue, for goods or 
chattels lent or left with the defendant, who may ſwear 


on a book, that he detaineth not the goods in manner 


as the plaintiff has declared, and his compurgators, 
(who muſt, in all caſes, as it ſeems now, be eleven in 


number,) ſwear that they believe his oath to be true. 


3 Comm. c. 22. ä 
The manner of waging Law is thus: He that is to do 

it, muſt bring his compurgators with him into Court, 

and ſtand at the end of the bar towards the right hand 


of the Chief Juſtice ; and the Secondary aſks him, whe- 


ther he will wage his Law ? If he anſwers that he will, 
the Judge admoniſheth him to be well adviſed, and tells 
him the danger of taking a falſe oath; and if he ſtill 


| perſiſts, the Secondary fays, and he that wages his 


Law repeats after him: “Hear this, ye Juſtices, That 


I A. B. do not owe to C. D. the ſum of, Sc. nor any 
penny thereof, in manner and form as the ſaid C. D. 


hath declared againſt me: So help me God.“ Though, 


before he takes the oath, the plaintiff is called by the 


Crier thrice ; and if he do not appear he becomes non- 
foited, and then the defendant goes quit without taking 
his oath ; and if he appear, and the defendant {wears 


that be owes the plaintiff nothing, and the compurgators 
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do give it upon oath that they believe he ſwears true, the 
plaintiff is barred for ever; for when a perſon has 
waged his Law, it is as much as if a verdit has paſſed 
againſt the plaintiff: If the plaintiff do not appear to 
hear the defendant perform his Law, fo that he is non- 
ſuit, he is not barred, but may bring a new action. 
1 Inſt. 1556: 2 Lil. Abr. 674. 

In an action of debt on a by-law, the defendant waged 
his Law; a day being given on the roll for him to come 
and make his Law, he was ſet at the right corner of the 
Bar, and the Secondary aſked him, it he was ready to 
Wage his Law; who anſwering that he was, he laid 
his hand on the booi:, and then the plaintiff was called: 
Then the Judges admoniſhed him and his compurgators 
not to ſwear raſhly; and thereupon he made oath, that 
he did not owe the money modo et forma as the plaintiff 
had declared ; and then his compurgators, who were 
ſtanding behind him, were called, and each of them lay- 
ing his right hand upon the book, made oath that they 
believed what the defendant had ſworn was true. 2 Vent. 
171; 2 Salt. 682. The defendant cannot wage his Law 
in any action, but perſonal actions, where the cauſe is 
ſecret; and Wager of Law has been denied on hearing 
the caſe, and the defendant been adviſed to plead to 
iſſue, Oc. 2 Lil. 675, 676. 

Executors and adminiſtrators, when charged for the 
debt of the deccaſed, ſhall not be admitted to wage their 
Law : For no man can, with a ſafe conſcience, wage Law 
of another man's contract ; that is, ſwear that he never 


entered into it, or at lealt that be privately diſcharged 


it. Finch L. 424. The King alſo has his prerogative ; 
for, as all Wager of Law imports a reflection on the 
plaintiff for diſhoneſty, therefore there ſhall be no ſuch 
Wager on actions brought by him. Finch L. 425, And 
this prerogative extends and 1s communicated to debtor 
and accomptant ; for, on a writ of guo minus in the Ex- 
chequer for a debt on ſimple contract, the defendant is 
not allowed to wage his Law, 1 4%. 295. 

In ſhort, the Wager of Law was never permitted, but 
where the defendant bore a fair and irreproachable cha- 
racter; and it alſo was confined to ſuch caſes where a 
debt might be ſuppoſed to be diſcharged, or ſatisfaction 
made in private, without any witneſſes to atteſt it: And 
many other prudential reſtrictions accompanied this in- 


dulgence. But at length it was coniidercd, that (even 


under all its reitrictions) it threw too great a temptation 
in the way of indigent or profiigate men; and therefore 
by degrees new remedies were deviſed, and new forms 
of actions were introduced, wherein no defendant is at 
liberty to wage his Law. So that now no plaintiff need 
at all apprehend any danger from the hardineſs of his 
| debtor's 
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debtor's conſcience, unleſs he voluntarily chooſes to rely 
on his adverſary's veracity, by bringing an obſolete, in- 
ſtead of a modern, action. Therefore one ſhall hardly 
hear at prefent of an action of debt brought upon a ſim- 
ple contract; that being ſupplied by an action of treſ- 
paſs on the caſe for the breach of a promiſe, or t; 
wherein, though the ſpecific debt cannot be recovered, 
yet damages may, equivalent to the ſpecific debt : And 
this being an action of treſpaſs, no Law can be waged 
therein. So, inſtead of an action of detinue to recover 
the very thing detained, an action of treſpaſs on the caſe 
in trover and converſion is uſually brought; wherein, 
though the horſe or other ſpecific chattel cannot be had, 
yet the defendant ſhall pay damages for the converſion, 
equal to the value of the chattel; and for this treſpaſs 
allo no Wager of Law is allowed. In the room of ac- 
tions of account, a bill in equity is uſually filed; wherein, 
though the defendant anſwers upon his oath, yet ſuch 
oath is not concluſive to the plainttit; but he may prove 
every article by other evidence, in contradiction to what 
the defendant has ſworn, So that Wager of Law 15 
quite out of uſe, being avoided by the mode of bringing 


the action: but ſtill it is not out of force. And there- 


fore, when a new ſtatute inflicts a penalty, and gives an 
ation of debt for recovering it, it is uſual to add, “' in 
which no Wager of Law ſhall be allowed:“ otherwiſe an 
hardy delinquent might eſcape any penalty of the Law, 
by ſwearing he had never incurred, or elſe had dif- 
charged it. See 3 Comm. c. 22; where many particulars as 
to this obſolete ſpecies of trial by the oath of a defendant, 
and his compurgators, are detailed. 

WAGERING POLICIES; See title /:/uraxce. 

WAGERS. By flat. 7 Ann. c. 17, all . laid 
upon a contingency relating to the then war with France, 


and all ſecurities, Sc. therefore were declared to be 


void ; and perſons concerned were to forfeit double the | 
| our Jaws, our uſages, and our language. 1 Comm, 


ſums laid. 


In general, a Wager may be conſidered as legal, if it | 


be not an incitement to a breach of the peace, or to im- 


morality ; or if it do not affect the feelings or intereſt of 
a third perſon, or expoſe him to ridicule : or if it be not 
againſt ſound policy. Cowp, 729: 2 Term Rep. 610: 


3 TI m Rep. 697 : where the principal cafes on this point 
are very fully conſidered. See Gaming. 


WAGES, The reward agreed upon by a maſter to 
be paid to a ſervant, or any other perſon which he hires 
to do buſineſs for him. 2 Li. Abr. 677. See titles La. 
bourers 5 Servants. 

Wacrs or MEunERS or PARL!AMENT; See 
Parliament. 

VAGGONS any WAGGONERS ; fee titles 
Carts ; Highways ; T urupikes. 

Walks, from the Sax. Haan; Fr. Choſe guaive ; 
Lat, Bina WWaviata] Goods which are ſtolen and 
waived (1. e. abandoned) by the felon, on his being pur- 
ſaed, for fear of being apprehended ; which are for- 
feited to the King; or Lord of the Manor, if he hath 


the franchiſe of Waif. Kitch. $1, I•t a felon in purſuit 


waives the goods; or, having them in his cuſtody, and 
thinking that purſuit was made, for his own eafe and 
more ſpeedy flight, flies away and leaves the goods be- 
hind him; then the King's-Officer, or the Bailiff of the 
Lord of the Manor within whoſe juriſdigiou they are 
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to the King's or Lord's uſe, and keep them; except 
the owner makes freſh purſuit after the felon, and ſue an 
Appeal of Robbery within a year and a day, or give 
evidence againſt him whereby he is attainted, c. In 
which caſe, the owner ſhall have reſtitution of his goods 
ſo ſtolen and waived. Stat. 21 H. 8. c. 11: 5 Rep. 109: 
Finch L. 212. 

Waived goods alſo do rot belong to the King, till 
ſeiſed by ſomebody for his uſe; for if the party robbed 
can ſciſe them firſt, though at the diſtance of 20 years, 
the King ſhall never have them. Fin L. 212: 
1 Comm. c. 8. 

Goods waived by a felon, in his Hight from thoſe who 
purſne him, ſhali be forfeired. And though Waif 1s 
generally ſpoken of goods itolen, yet if a man be purſued 
with hue and cry as a felon, and he flies and leaves Bi, 
0208 goods, theſe will be forfeited as goods ſtolen; but 
they are properly fugitive's goods, and not forfeited, till 
it be found before the Coroner, or otherwiſe of record, 
that he fled for the felony. 2 Hawk. P. C. c. 49. F 17. 
The Low makes a forfeiture of goods waived, as a pu- 
niſhment to the owner of the goods, for not bringing the 
felon to joftice : But if the thief had not the goods in 
his poſſeſſion when he fled, there is no forfeiture, If a 
felon ſteal goods and hide them, and afterwards flies, 
theſe goods are not forfeited : So where he leaves ſtolen 
goods any where, with an intent to fetch them at another 
time, they are not waived; and in theſe caſes, the owner 
may take his goods where he finds them, without freſh 
ſuit, Oc. Cro. Elix. 694 : 5 Rep. log: Moor 785. 

The good: of a foreign Merchant, though ſtolen and 
thrown away in flight, ſhall never be Waifs. Firz. Abr. 
tit. Eray 1 : 3 Bui. 19. The reaſon aſſigned for this 
is, not only for the encouragement of trade, but alſo be- 


cauſe there is no wilful default in the foreign Merchant's 


not purſuing the thief; he being generally a ſtranger to 


c. 8. p. 297. 
Waifs and 'Strays are ſaid to be aullius in benis; and 


therefore they belong to the Lord of the Franchiſe where 
found. Briton, c. 17. We read of placita corone & 
Ilaif, in the manor of Upton, &c. in com. Salop. See 
22 Vin, Abr. 498—410 ; and this DiR. title Eray. 

WAIN, Plauſtrum.] A Cart, Waggon, or Plough to 
till land. 

WAINABLE, z. e. That may be ploughed or ma- 
nured land tillable. Chart. Autig. 

WAINAGE ; ſee Gainage. 

To WAIVE, Laiviare.] In the general fignification, 
is to fortake; but is ſpecially applied to a woman, who 
for any crime {or which a men may be outlawed, is 
tern waived, Reg. Orig. 132. See title Outlaaury. 

W-IVER, The paſting by of a thing, or a declining 
or refuſal to accept it, Sometimes it is applied to an 
eſtate or ſomething conveyed to a man, and ſometimes 
to a plea, H. A Waiver or diſagreement as to goods 
and chaitels, in caſe of a gift, will be effectual. Let. $710. 
If a jointure of lands be made to a woman after marriage, 
ſhe may waive this after her huſband's death. 3 Rep. 27. 
An infant, or, if he die, his heirs, may by Waiver avoid 
an eftate made to him during his migority. 1 "ff. 23, 
348. But where a particular eſtate is given with a re- 
mainder over, there regularly he that hath it may not 
waive it, to the damage of him in remainder : Though 
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it is other iſe where one hath a reverion, for that Mall 
not be hurt by ſuch Waiver. 4 Shep. Aen. 192. After 
ſpecial iſſue joined in any action, the parties cannot waive 
it without motion in Court. 1 Keb. 225, Aſſignment 
of error by Attorney on an Outlawry, ordered to be 
waived, and the party to aſſign in perſon, after demarrer 
for this cauſe. 2 K. 15. See title Diſclainicr. 
WAKE, The eve-feaſt of the Dedication of Churches; 
Which, in many country places, is obſerved sith feaſting 
and rural diveriions, Sc. Parocb. Antiq. 609 
WAKEMAN, af Watchman.) The Chief Ma- 
giſtrate of the towa of Rippor in Tord hire, is ſo called. 
_ Can. 
WALES, H allia.] Part of Grea! Britain, on the Weſt 
fide of England ; formerly divided into three provinces, 
North-Wales, South Wales, and Weft Walzs ; and inha- 
bi:ed by the offspring of the ancient Britons, chaſed thi- 
ther by the Saxons, called in to aſſiſt them againſt the 
Pits and Scots. Lamb. : Stat. Walliæ, 12 Edw. 1.— 
England and Wales were originally but one nation, and 
ſo they continued till the time of the Raman conquelt : 
But when the Romans came, thoſe Britons who would not 
ſubmit to the ir yoke, betook themſelves to the mountains 
of Wales; from whence they came again ſoon after the 
Romans were driven away by their diſſenſions here. 
After this came the Samens, and gave them another dif. 
turbance; and then the kingdom was divided into an 
Heptarchy : and then alſo began the He to be diſtin- 
guiſned from the £ug/i/5, Yet it is oblervable, that 
though Hales had Princes of their own, the King of 
England had ſuperiority over them, for to him they paid 
homage. Camden: 2 Mod. 11. Set further, 1 Comm. 
Introd. & 4. 

The far. 28 Ed. 3. fl. 1. c. 2, annexed the Marches 
of Wales perpetually to the Crown of England, ſo as not 
to be of the Principality of Wales. And by fat. 27 
Hen. g. c. 26, Wales was incorporated into, and united 
with, England: All perſons born in V ales are to enjoy the 
like liberties as thoſe born in England, and lands to de- 
ſcend there acco:ding to the £2g/: Laws: The Laws 
of England are to be executed in Hales; and the King 
to have a Chancery and Exchequer at Brecknock and 
. Denbigh. Officers of Law and Miniſters ſhall keep 
Courts in the Engl Tongue; and the Ve Laws and 
Cuftoms to be inquired into by Commiſſion, and ſuch 
of them as ſhall be thought fit continued ; but the Laws 
and Cuſtoms of Nerth Wales are ſaved. —By fat. 34 & 
35 Hen. 8. c. 26, Wales was divided into 12 Counties; 
and a Prefident and Council appointed to remain in 
Vales and the Marches thersof, with Officers, &c. Two 
Juſtices are to be aſſigned to hold a Seſſion twice every 
year, and determine Pleas of the Crown and Aſſiſes, 
and all other Actions; and Juſtices of Peace ſhall be 
appointed as in England, &c. By fat. 18 Eliz. cap. 8, 
the King may appoint two Perſons, learned in the Laws, 
to be Judges in each of the Velſß Circuits, which had 
but one Juſtice before; or graut Commiſſions of Aſſo- 
ci tion, &c. | 

An Office for Inrolments was erected, and the fees and 
proceedings regulated in paſſing Fines and Recoveries in 
Hales, by frat. 27 Eliz. c. 9. — Perſons living in Wales 
may give and diſpcſe of their goods and chattels, by 
will, in like manner as may be done within any part of the 
province of Canterbury, or elſewhere, Stat. 7 & 8 N. 3. 


| 
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c. 38. See titie //7s, Jarors returned to try iſſues in 
Weles, are to have 64. a year of Freehold or Copy hold, 
above repriſes: And none ſhall be held to Bail in ales, 
unleſs Afidavit be made that the cauſe of Action is 20 /. 
or upwards. Stat. 11 12 V. 3. c. 9. $2. In Actions 
where the debt, c. amounts not to 104. in the Court of 


Great Seſſions in He,, the plaintiff all ſue out a Wfit 


or Proceſs, and ſerve the defendant with a copy eight 
days before holding of the ſaid Court, c.; who {hall 
appear at the return, or before the third Court; or the 
plaintiff may enter an appearance, and proceed, $2ar, 
6 Geo. 2. c. 14. 

By ft. 20 Geo. 2. c. 42. 5 3, in all caſes where the 
Kingdom of England, or that part of Great Britain called 
Eugland, hath been or ſhall be mentioned in any Act of 
Parliament, the ſame has been and ſhall be taken to com- 
prehend the Dominion of Wales, and town of Berwick, 
See that title. 

Murders and Felonies in any part of Vales may be 
tried in the next £ngli/5 county. 1 Str. 55 3.— A Certic- 
rari hes to Wales, on Indictments for Miſdemeanors, 
1 Str. 704.—A Habeas Corpus may be granted of courſe 
to remove a priſoner from Wales to an Eng! county. 
2 Str. 945.—A Prohibition granted to the Great Seſ- 
fions to ſtay a ſuit on a Subpena ſerved out of the juriſ- 
diction. 1 Str. 630. See further, titles Courts of Wales ; 
Prince of Wales ; and other appoſite titles. 

WALESHERIA ; ſee Valeſberia. 


WALISCUS, i. e. Servus.] A Servant, or any Mi- 


niſterial Officer, Leg. Inæ, c. 34. 

* WALKERS, Foreſters, within a certain ſpace of 
round afligned to their care, in Foreſts, Sc. Comps, 

2 145. 

WALL, SEA WALL, A Bank of Earth; fee Va. 
ter gage; Sea- banks. 

WALSINGHAM. The Demeſae Lands in Valfing- 
ham may be let by Copy, and ſhall be Copyholds. 
Stat. Antig. 35 Hen. 8. c. 13. a 

WALTHAM BLACKS ; ſee title Black. Ad. 

WANDERING SOLDIERS AND. MARINERS; 


ſee flat. 39 Eliz. c. 17, title Vagrants. 


WANG, Sax.] The Cheek, or Jaw wherein the 
teeth are ſet. See Seal. 


WANGA, An Iron Inſt-ument with Teeth. Conſuetud. 


Dem. de Farend. MS. 18. 

WANLASS, or Driwng the Wanlaf5, is to drive 
Deer to a ſtand, that the Lord may have a ſhoot. An 
ancient cuſtomary tenure of lands. Blount's Ten, 140. 

WANT. As to Juſtification of Theft on account of 
extreme Want, ſee title Larceny I. 1. | 

WAPENTARKE, from the Sax. HYeapen, i. e. Arma- 
tura, & Tac, ſactus.] Is all one with what we call a Hun- 
dred ; ſpecially uſed in the North countries beyond the 
river Trent. Bra. I. 3: Lamb. The words ſeem to be 
of Daniſb original, and to be fo called for this reaſon ; 
when firſt this kingdom, or part thereof, was divided 
into Wapentakes, he who was the Chief of the Wapen- 
take or Hundred, and whom we now call a High Con- 
ſtable, as ſoon as he entered upon his office, appeared in 
the field on a certain day, on horſeback, with a pike in 
his hand; and all the chief men of the hundred met 
him there with their lances, and touched his pike; 
which was a ſign that they were firmly united to each 
other, by the touching their weapons, Hoveden: ro 
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title Leudon. 


WAP 


. 2. Bot Sir Thomas Smith ſays, that ancicut!y muſ- 
ters were made of the armour and weapons of the ſeveral 
inhabitants of every Wapentake ; and from thoſe that 
could not find ſufficient pledges for their good abearing, 
their weapons were taken away, and given to others; 
from whence he derives this word. Rep. Angl. I. 2. c. 16: 
Camd. Brit. 159: 2 Ii. 99. See /tat. antig. 3 Hen 5. 
c. 2: 9 Hen. 6. c. 10: 15 Hen, 6. c. 7; and this Dict. 
title Hundred. | 

WAPPING. An AR was made for the partition of 
Wapping Marſh ; lat. 35 Hen 8. c. 9. Perſons ſhelter- 


ing themſelves from debts, and obilrufiing the execution 
of writs, in 77 apping, Stepney, Sc. to be guilty of felony. 


Stat. 11 Ges. 1. c. 22. See titles Arreſt; Privilege I. 
WAR, Bellim.] A fighting berween two Kings, 
Princes, or Parties, in vindication of their juſt rights; 
alſo the ſtate of War, or all the time it laſts. By our 
Law, when the Courts. of Juſtice are open, fo that the 


King's Judges diſtribute juſtice to all, and protect men 
from wrong and violence, it is ſaid to be a time of 


Peace: But when, by invaſion, rehellion, &c. the 
peaceab!e courſe of juſtice is ſtopped, then it is adjudged 
to be a time of War: And this ſhall be tried by the 
Records and Judges, whether juſtice at ſuch a time had 
her equal courſe of proceeding or not. For time of 
War gives privilege to them that are in War, and all 
others within the kingdom. 1 4½. 249. In the Civil 
Wars of King Charles I. it was computed that there 
were not fewer than 200, ooo foot and 50,000 horſe in 
arms on both ſides; which was an extraordinary hoſt, 


- conſidering it compoſed of Britons, ſufficient to have 


ſhaken Eurcpe, though it was otherwiſe fata ly employed. 


In ancient times, when the Kings of England were to 


be ſerved with ſoldiers in their Wars, a Knight or Squire 
that had revenues, farmers, and tenants, would covenant 
with the King, by indenture inrolled in the Exchequer, 
to furnilh him with ſuch a number of military men; and 


thoſe men were to ſerve under him, whom they knew 


and honoured, and with whom they mult live at their 
return. 1 1. 71. See titles Soldiers; Militia ; Tenures; 
King, &c, 

WARA, A certain quantity or meaſure of ground. 
Men. Ang. i. 172. 

WORD, Cu//oaia.] Is variouſly uſed in our old books: 
A Ward in London is a diſtrict or diviſion cf the city, 
committed to the ſpecial charge of one of the Aldermen; 
of theſe there are 26, according to the number of the 
Mayor and Aldermen, of which every one has his ward 
for his proper guard and juriſdiftion. So“, Surv. See 
A Foreſt is divided into Wards. Manauecd, 
par. 1. p. 97. A Priſoa is aiſo called a Ward. Laſtly, 
the Heir of the King's Tenant, that held in capite, was 
termed a Ward during his nonage ; and it is now uſual 
to call all Infants, under the power of Guardians, Wards. 
See titles Tenure II. 3; Guardian. : 

WARDA, The cuſtody of a Town or Caſtle, which 
the inhabitants were bound to keep at their own charge. 


Mon. Ang. i. 372. 


WARDAGE, Vardagium.] Seems to be the ſame 
with V ardpeny. 

WARDEN, Guardianus; Fr, Gardien.] He that hath 
the keeping or charge of any perſons or things by office; 
as the Wardens of the Fellowſhips or Companies in Len- 
1, Wardens of the Marches of Wales, &c.— Wardens 

12 


WAR 


know Juſtices) of the Peace. Stat. 2 Edw. 3. c. 4. War- 


dens of the Tables of the King's Exchange. — Warden 
of the Armour in the Tower. — Warden of the Rolls of 
the Chancery. — Warden of the King's Writs and Re- 
cords of his Court of Common Bench,— Warden of the 
Lands for repairing Rocheſſer Bridge. — Warden of the 
Stannaries.— Warden and Minor Canons of St. Paul's 
Church. — Warden of the Fleet Priſon, &c. particulariſed 
in various Statutes, See Guardian. 

WARDMOTE, Wardmetus.) A Court kept in every 
Ward ia London; ordinarily called the Wardmote Court. 
Phe Wardmote Inqueſt hath power every year to inquire 
into and preſent all defaults concerning the Watch and 
Conſtables doing their duty; that engines, Sc. are 
provided againlt fire ; that perſons ſelling ale and beer 
be honeſt, and ſuffer no diſorders, nor permit gaming, 
Te, that they ſell in lawſul meatures ; ſearches are to 
be made for vagrants, beggars, and idle perſons, Sc. who 


| ſhall be puniſhed. Chart, K. Hen. II.: Lex Lond. 185. 


— 


See titles Lenden; Police. 

WARDPENY, Money paid and contributed to 
Watch and Ward. Dame day. 

WARD WIT, The being quit of giving money for 
keeping of Wards. Terms de Ley. 

WARDS, Caurt : A Court firſt erected in the 
reign of King Henry VIII. and afterwards augmented by 
him with the office of Liveries ; wherefore it was ſtiled 
the Court of Wards and Liveries; now diſcharged by 


flat. 12 Car. 2. c. 24. See title Tenures. | 


WARD-STAFF, The Conltable or Watchman's 
Staff. The manor of Langbourn in Efex is held by the 
ſervice ot the Ward-ſtaf, and watching the ſame in an 
extraordinary manner, when it is brought to the town 
of Aibridge. Camden. 

WARECTARE, To plough up land deſigned for 
wheat in the ſpring, in order to let it lie fallow for 
better improvement; which in Kext is called Summer- 
Land: Hence Wared4abilis Campus, a fallow field; 
Campus ad I aredtam, Terra WWareclata, &c. 

WARGUS, A baniſhed Rogue. Leg. Hen. I. c. 83. 

WARNISTURA, Garniture, Furniture, Proviſion, 


Sc. Pat. ꝙ Hen. 3 


WARNOTH, There is an ancient cuſtom, that if any 


| Tenant, holding of the Caſtle of Dzver, failed in Paying 


his reat at the day, that he ſhouid forfeit double, an 


[ 


for the ſecond failure tieble: And the lands ſo held 
are called Terre Culte 3 Terre de I arnetb. Mon. 
Ang ii 589 | . 

WARRANT, A precept under hand and ſea! to ſome 
Oficer, to take up any offender, to be dealt with ac- 
cording to due courſe of Law, See titles Commitment; 
Conſtable 5; Fuſtices of Peace. 

WARRANT OF ATTORNEY, An authority and 
power given by a Client to his Attoraey, to appear and 
plead for bim; or to ſuffer judgment to paſs againſt 
him by confeſſing the action, by ai dicit, nan ſum infor- 
mats, & c. Abd although a Warrant of Attorney given 
by a man in cuſtody to conſeſs a judgment, no Attorney 
being preſent, is void as to the entry of a Judgment; yet 


| it may be a good Warrant to appear and file Common 


Bail. 2 Lil. Abr. 682. A Warrant of Attorney which 
warrants the Action, is of courſe put in by the Attornies 
for the plaintiff and defendant ; fo that it differs from a 
Letter of Attorney, which paſſes ordinazily under the 

hand 
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hand and ſea! of him that makes it, and is made before 


witneſſes, c. Though a Warrant of Attorney to ſuf- 
fer a Common Recovery by the Tenant, is acknow- 
ledged before ſuch perſons as a Commiſſion for the doing 

thereof directs. Veſ's Symb. par. 2. See titles Attorney; 
Judgment acknowledged ; Recovery, &c. 

WARRANTIA CHARTZA, A Writ where a man 
is enfeoſfed of lands with Warranty, and then he is ſued 
or impleaded in Aſſiſe or other action, in which he cannot 
vouch or call to Warranty. By this Writ, he may com- 
pel the Feoffor or his Heirs to warrant the land unto 
him; and if the land be recovered from him, he ſhall 
recover as much lands in value againſt the Warrantor, 
Sc. But the Writ ought to be brought by the Feoffee 
depending the firſt Writ againſt him, or he hath loſt his 
advantage. F. N. B. 134: Terms de Ley 372, 588. See 
title Pleadings I. 1. | 

If a perion doth enfeoff another of lands by deed 
with Warranty, and the Feoffee make a feoffment over, 
and taketh back an eſtate in fee, the Warranty is deter- 
mined, and he ſhall not have the Writ Varrantia 
Chartæ, becauſe he is in of another eftate. Alſo 
where one makes a Feoffment in Fee with Warranty 
againſt him and his Heirs, the Feoffee ſhall not have a 
Warrantia Chartæ upon this Warranty againſt the 
Feofor or his Heirs, if he be impleaded by them; but 
the nature of it is to rebut againſt the Feoffor and his 
Heirs. Dalt. 48: 2 Lill. Abr. 684. TR 

This Writ may be ſued forth before a man is impleaded 
in any Action, but the Writ doth ſuppoſe that he is im- 
Pleaded ; and if the defendant appear and ſay that he is 


not impleaded, by that plea he confeſſeth the Warranty, 


and the plaintiff ſhall have judgment, &c.; and the 
party ſhall recover in value of the lands againſt the 
vouchee, which he had at the time of the purchaſe of 


his Warrantia Chartæ; and therefore it may be good 


policy to bring it againſt him before he is ſued, to bind 
the lands he had at that time; for if he have aliened his 
lands before the voucher, he ſhall render nothing in 
value, New Nat Br. 298, 299. If a man recover his 
Warranty in Warrantia Chartæ, and after he is implead- 
ed, he ought to give notice to him againſt whom he 
recovered, of the Action, and pray kim to ſhew what 
plea he will plead, to defend the land, Sc. Where one 
upon a Warranty doth vouch and recover in value, if he 
is then impleaded of the land recovered, he may not 
vouch again, for the Warranty was once executed, 
23 Eadw. 3. 12. Ina Warranty to the Feoffee in land, 
made by the Feoffor ; upon voucher, if ſpecial matter 
be ſhewn by the vouchee, when he entered into the 
Warranty, iz. that the land at the time of the feoff- 


ment was worth only 1097. and now at the time of the 


voucher it is worth 200/. by the induſtry of the Feoffee ; | 
the plaintiff in a Warrantia Chartæ, Sc. ſhall recover | 


only the value as it was at the time of the ſale. Jenk. 
Cent. 35. If the vouchee can ſhew cauſe why he ſhould 
not warrant, that mult be tried, &c. See title Recovery. 
WARRANTIA DIEI, An ancient Writ, where one 
having a day aſſigned perſonally to appear in Court to 
any Action, is in the mean time emploved in the King's 
ſervice, ſo that he cannot come at the day appointed: It 
was directed to the Juſtices to this end, that they nei- 
ther take nor record him in default for that time. Reg, 
Orig. 18: F. N. B. 17. See titles Eoin; Protection. 
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WARRANTY, 


 WarranTia.] A Promiſe or Covenant by deed 


by the bargainor, for himſelf and his heirs, to Warrant 
or ſecure the bargainee and his heirs, againſt all men, for 
the enjoying of the thing granted, Brad, lib. 2 & 5+ 
We/'s Symb. par. 1. 

As applied to Lands, it is defined to be a Cove. 
vant-real annexed to Lands or Tenements, whereby a 
man and his Heirs are bound to warrant the ſame; and 
either upon voucher, or by judgment in a Writ of Har 
rantia Chartæ, to yield other Lands and Tenements, 
to the value of thoſe that ſhall be evicted by a former 
title; or elſe may be uſed by way of rebutter. 1 128. 
365, a. See Litt. F 697 ; and Mr. Butler's Note there 
on the ſubje& of Warranty. See alſo this Dictionary, 


titles Deed; Tenures I. 7 ; Recovery, &c. 
The doctrine of Warranty, obſolete as it now is, and 


rather a matter of ſpeculation than uſe, is conſidered by 
the learned Editor of The Fir/t Inſtitute, as having ſtill 
a powerful influence on our Landed Property: The 
following matter therefore, on this ſubjeR, 15 here intro- 
duced from 2 Comm. c. 20. 

By the Clauſe of Warranty in a Deed, the Grantor 
doth, for himſelf and his Heirs, warrant and ſecure to 
the Grantee the eſtate ſo granted. By the Feodal Con- 
ſtitution, if the Vaſſal's title to enjoy the Feud was dif. 
puted, he might vouch, or call, the Lord or Donor, to 
warrant or inſure his gift; which if he failed to do, and 
the Vaſſal was evicted, the Lord was bound to give him 
another Feud of equal value in recompence. And fo, by 
our ancient Law, if, before the ſtatute of Q -mproves, 
a man enfeoffed another in Fee, by the Feodal verb de, 
to hold of himſelf and his Heirs by certain ſervices ; 
the Law annexed a Warranty to this grant, which bound 
the Feoffor and his Heirs, to whom the ſervices (which 
were the conſideration and equivalent for the gift) were 
originally ſtipulated to be rendered. Co. Litt. 284. Or 


if a man and his anceſtors had immemorially hol4en land 


of another and his anceſtors by the ſervice of homage, 
(which was called Homage Aunceſtrel,) this alſo bound 
the Lord to Warranty, the homage being an evidence 
of ſuch a Feodal grant. LZitr. F143. And, upon a ſimilar 
principle, in caſe, after a partition or exchange of lands 
of inheritance, either party or his Heirs be evicted of 
his ſhare, the other and his Heirs are bound to War- 
ranty, becauſe they enjoy the equivalent. Co, Lize. 174, 
And fo, even at this day, upon a Gift in Tail, or Leaſe 
for Life, rendering rent, the Donor or Leſſor, and his 
Heirs, (to whom the rent is payable,) are bound to war- 
rant the title. 17% 384, But in a Feoftment in Fee 
by the verb dedi, ſince the ſtatute of Qui emptores, the 
Feoffor only is bound to the implied Warranty, and not 
his Heirs ; becauſe jt is a mere perſonal contract on the 
part of the Feoffor, the tenure (and of courſe the ancient 
ſervices) reſulting back to the ſuperior Lord of the Fee. 
1 Int. 384. And in other forms of alienation gradually 
introduced fince that ſtatute, no Warranty whatſoever is 
implied, they bearing no fort of analogy to the original 
Feodal doration. 1 4. 102. Ard therefore, in ſuch 
caſes, it became neceſſary to add an expreſs clauſe of 
Warranty, to bind the Grantor and his Heirs ; which is 
a kind of Covenant- real, and can only be created by the 
verb warrantizo or warrant, Litt. & 733. RY 


Theſe 
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'Thele expreſs Warranties were introduced, even prior 
to the ſtatute of Qi empiores, in order to evade the 


ſtrictneſs of the Feodal doctrine of Non alienation without 


the conſent of the Heir, For though he, at the death 
of his anceſtor, might have entered on any tenements 
that were aliened without his concurrence, yet, if aclauſe 
of Warranty was added to the anceſtor's grant, this 
covenant deſcending upon the Heir, inſured the Grantee, 
not ſo much by confirming his title, as by obliging ſuch 
Heir to yield him a recompence in lands of equal value ; 
the Law, in favour of alienations, ſuppoſing that no an- 
ceſtor would wantonly difinherit his next of blood; and 
ther2fore preſuming that he had received a valuable con- 
ſideration, either in land, or in money which had pur- 
chaſed land, and that this equivalent deſcended to the 
Heir, together with the Anceltor's Warranty. Co. 
Litt. 373. So that when either an Anceſtor, being the 
rightful Tenant of the Freehold, conveyed the land to a 
Stranger and his Heirs, or releafed the right in Fee- 
ſimple to one who was already in poſſeſſion, and ſuper- 
added a Warranty to his deed, it was held that ſuch 
Warranty not only bound the Warrantor himſelf to pro- 
tet and aſſure the title of the Warrantez, but it alſo 
bound his Heir; and this, whether that Warranty was 
lineal or collateral to the title of the land. Lineal War- 
ranty was, where the Heir derived, or might by poſſibility 
have derived, his title to the land warranted, either from 
or through the Anceſtor who made the Warranty ; as 
where a Father, or an elder Son in the life of the Father, 
releaſed to the Diſſeiſor of either themſelves or the 
Grandfather, with Warranty, this was lineal to the 
younger Son. Lztt. FF 703, 706, 707. Collateral War- 
ranty was, where the Heir's title to the land neither was, 
nor could have been, derived from the warranting Ance(- 
tor; as where a younger Brother releaſed to his Father's 
Diſſeiſor, with Waraanty, this was ce//ateral to the elder 
Brother. Lit. $F 705, 707, But where the very Con- 
veyance, to which the Warranty was annexed, immedi- 
ately followed a Diſſeiſin, or operated itſelf as ſuch, (as, 
where a Father, tenant for Years, with remainder to his 
Son in Fee, aliened in Fee-ſfimple with Warranty,) this 
being, in its original, manifeſtly founded on the fort or 
wrong of the Warrantor himſelf, was called a Warranty 
commencing by Diſſei/m; and, being too palpably in- 
jurious to be ſupported, was not binding upon any Heir 
of ſuch tortious Warrantor. Lit. 55 698, 702. 
In both lineal and collateral Warranty, the obligation 
of the Heir (in caſe the Warrantee was evicted, to yield 
him other lands in their ſtead) was only on condition 
that he had other ſufficient lands by deſcent from the 
warravting Anceſtor, Co, Litt. 102, But though, with- 
out aſſets, he was not bound to inſure the tile of another, 
yet, in caſe of lineal Warranty, whether aſſets deſcended 
or not, the Heir was perpetually barred from claiming 
the land himſelf; for, if he could ſucceed in ſuch claim, 
he would then gain aſſets by deſcent, (if he had them 
not before,) and mult fulfil the Warranty of his An- 
ceſtor. And the ſame rule was, with leſs juſtice, adopted 
alſo in reſpeR of collateral Warranties, which likewiſe 
(though no aſſets deſcended) barred the Heir of the 
Warrantor from claiming the land by any collateral title, 
upon the preſumption of Law that he might hereafter 
have aſſets by deſcent either from ar through the ſame 
Anceſtor. Litt. F 711,712. The inconvenience of this 


latter branch of the rule was felt very early, when Te- 


red, though he be alſo Heir to the Wife. 


nants by the Curteſy took upon them to alien their 
lands with Warranty ; which collateral Warranty of the 
Father deſcending upon his ſon, (who was the Heir of 
both his Parents,) barred him from claiming his mater- 
nal iaheritance. Jo remedy which, the ſtatute of Glau- 
ceſter, flat. 6 Ede. 1. c. 3, declared that ſuch Warranty 
ſhould be no bar to the Son, unleſs afſets deſcended from 
the Father. It was afterwards attempted in 50 Edw. 3, 
to make the ſame proviſion univerſal, by enacting that no 
collateral Warranty ſhould be a bar, unleſs where aſſets 
deſcended from the ſame Anceſtor ; but it then proceeded 
not to effect. Co. Lit. 373. However, by flat, 11 H. 7. 
c. 20, notwithſtanding any alienation with Warranty by 
Tenant in Dower, the Heir of the Huſband is not bar- 
And by fat. 
4S& 5 Ann. c. 16, all Warranties by any Tenant for 
Life ſhall be void againſt thoſe in remainder or reverſion; 
and all collateral Warranties by any Anceſtor who has 
no eſtate of inheritance in poſſeſſion, ſhall be void againſt 
his Heir. By the wording of which laſt ſtatute it ſhould 
ſeem, that the Legiſlature meant to allow, that the col- 
lateral Warranty of Tenant in Tail in poſſeſſion, de- 
ſcending (though without aſſets) upon a Remainder- 
man or Reverſioner, ſhould ſtill bar the remainder or 
reverſion, For though the Judges, in expounding the 
ſtatute De donis, held that, by analogy to the ſtatute of 
Glouceſter, a lineal Warranty by Tenant in Tai! without 
aſſets ſhould not bar the Iſſue in Tail, yet they held 
ſuch Warranty with affets to be a ſufficient bar. Litt. 
$ 712: 2 Int. 293. Which is therefore one of the 
ways whereby an Eſtate- tail may be deſtroyed; it being 
indeed nothing more in effect, than exchanging the lands 


- entailed for others of equal value. See titles Tail and 


Feg-tail.— They alſo held, that collateral Warranty 
was not within the ſtatute De ans; as that At was 
principally intended to prevent the Tenant in Tai! from 
diſinheriting his own Iſſue; and therefore collateral 
Warranty (though without aſſets) was allowed to be, as 
at Common Law, a ſufficient bar of the Eſtate-tail and 
all remainders and reverſions expectant thereon. Cs. 
Lit. 374 : 2 Jnft. 335. And fo it itil! continues to be, 
not ithſtanding the ſtatute of Queen Anne, if made by 
Tenant in Tail in poſſeſſion; who therefore may now, 
without the forms of a Fine or Recovery, in ſome caſes, 
make a good conveyance m Fee-fimple, by ſuperadding 
a Warranty to bis grant; which, if accompanied with 
aſſets, bars his own iſſue; and, without them, bars ſuch 
o, his Heirs as may be in remainder or reverſion, 
2 Comm. c. 20. p. 303. 

As toi arranty gf Tuincs PERSONAL By the Ci» 


vil Law, an implied Warranty was annexed to every fale, 


in reſpect to the title of the Vendor: And fo too, in 
our Law, a Purchaſer of Goods and Chattels may have 
a ſatisfaction from the Seller, if he ſells them as his 


' own, and the title proves deficient, without any expreis 


Warranty for that purpole. Cro. Fac. 474: 1 Ro. 46. go. 
But, with regard to the goodneſs cf the wares fo pur- 
chaſed, the Vendor is not bound to anſwer; unleſs he 
expreisly warrants them to be {ound and good; or unleſs 
he knew them to be otherwiſe, and hath uſed any art to 
diſguiſe them ; or unleſs they turn out to be different 
from what he repreſented to the buyer. F. N. B. 94: 
2 Roll. Rep. 5 : 2 Comm. c. 30. See title Deceit. 

The following diſtinctions ſeem peculiarly referable 
to tue ſale of Horſes: If the Puchaſer gives my 5 
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called a gh price, that is, ſuch as, from the appear- | 


ace and nature of the horſe, would be a fair and full 
price for it, if it were in fact free from blemih and vice; 
and he afterwards diſcovers it to be unſound or vicious, 
and rcturus it in a reafonable time; he may recover back 
the price he has paid, in an action againſt the Seller 
ſor ſo much money had and received to his uſe, provided 
he can prove the Seller knew of the unſoundneſs or vice 
at the time of the ſale: For the conceatment of ſuch a 
material circumſtance is a fraud which vacates the con- 
tract. But if a FI rſe is fold with an expreſs War: anty 
by the Seller, that it is ſound and free from vice, the 
Buyer may maintain an Action upon this Warranty 
or Special Contract, without returaing the Horſe to the 


, . i . . * 
Seller, or without even giving him notice of the un- 


ſoundneſs or viciouſneſs of the Horſe : Yet it will raiſe 
a prejudice againſt the Buyer's evidence, if he does not 
give notice within a reaſonable time, that he has cauſe 
to be diffatisfied with his bargain. 1 H. Black. Rep. 17. 
The Warranty cannot be tried in a general Action of 
£i/Jump/it to recover back the price of the Horſe. 
Corp. 819. In an Action on a Warranty, it is not ne- 
ceſſary that the Seller knew of the Horſe's imperfections 
at the time of the ſale. 2 Comm. c. 30, in u. 
WARREN, Warrema, from Germ. Vabren, i. e. 
Cuſtedire; or the Fr. Garerne.] A Franchiſe, or place 
privileged by preſcription or grant from the King, for 
the keeping of beaſts and fowls of the Warren; which 
ſeem to be only Hares and Conies, Partridges and 
Pheaſants; though ſome add Quails, Woodcocks, and 
Water-fowl, Cc. Terms de Ley 589: 1 Ji. 233: 
2 Comm. c. 3, inn. A perſon may have a Warren in 
another's land, for one may alien the land, and reſerve 
the Franchiſe : But none can make a Warren, ard ap- 
propriate thoſe creatures that are Feræ Nature, without 
licence from the King, or where a Warren is claimed by 
Preſcription. 8 Rep. 108 : 11 Rep. 87. A Warren may 
lie open; and there is no neceſſity of incloſing it, as 
there is of a Park. 4 nfl. 318. If any perſon offend 
in a Free Warren, he is puniſhable by the Common 


Law. If any one enter wrongfully into any Warren, 


and chaſe, take, or kill any Conies, without the conſent 
of the Owner, he ſhail forfeit Treble Damages, and 
ſuffer Three Months? Impriſonment, &c. Stat. 22 & 
23 Car. 2. c. 25. See alſo title Larceny. When Conies 
are on the ſoil of the party, he hath a property in them 
by reaſon of the poſſeſſion, and Action lies for killing 
them ; but if they run out of the Warren, and eat up a 
neighbour's corn, the Owner of the land may Kill 
them, and no Action will lie. 5 Rep. 104: 1 Cro. 548. 
In Waſte, c. againſt a Leſſee of a Warren, the Waſte 


aſſigned was for ſtopping Coney-boroughs ; and it was 
held that this Action did not lie, becauſe a man cannot 


have the inheritance of Conies; and Action may be 
brought againſt him who makes holes in the land, but 
not againſt him who ftops them, by reaſon the land is 
made better by it. Owen $6. | 

Blackſtone ſays, A man that has a Franchiſe of Warren 
is in reality co more than a Royal Game keeper: And 


aſlerts, that no man, not even a Lord of a Manor, could 


by Common Law juſtify ſporting on another's ſoil, or 


even on his own, unleſs he had the liberty of Free War- 


ren, 2 Comm. c. 3. This latter poſition is very ear- 
neftly combated by Mr. Chriſtian. See this Di, title 
ame- Laos. ; 2 


WASTE. 


This Franchiſe is almoſt fallen into diſregard, ſince 
the new ſtatutes for preſerving the Game; the name 
being now chiefly preſerved in grounds ſet apart for 
breeding Hares and Rabbits, | 


WARSCOT, A Contribution uſually made toward: 


Armour, in the time. of the Sax975s, Leg. Canut. 

WARTH, A cuſtomary payment for Caſtle-guard 
Blount's Ten. 60. 

WASH, A ſhallow part of a river, or arm of che 
Sea; as the Waſhes in Linceluſpire, &c. Knight 1346. 

WASSAILE, Sax.] A feſtival ſong, heretofore ſar g 
from door to door about the time of the Epiphany. Sec 
Wajtel-bowl. 

WASTE, 

VasTUM.] Hath divers ſigniſications: Firft, It is a 
ſpoil made either in houſes, woods, lands, &c. by the 
tenant for life or years, to the prejudice of the heir, u: 
of him in the reverſion or remainder. Niichin, fol. 168. 
Whereupon the writ of Waſle is brought, for the reco. 
very of the thing waſted, and treble damages. As to 
which, ſee at large pg?. 

Waſte of the Foreſt is moſt properly where a-man 
cuts down his own woods within the Foreſt, without li- 
cence of the King, or Lord Chief Juſtice in Eyre. See 
Manwood, part 2. cap. 8. numb. 4 & 5. 

Waſte is alſo taken for thoſe lands which are not in any 
man's occupation, but lie common ; which ſeem to be 
ſo called becauſe the Lord cannot make ſuch profit of 
them as of his other lands, by reaſon of that uſe which 
others have of it in paſſing to and fro; upon this none 
may build, cut down trees, dig, Oc. without the Lord's 
licence, See title Common. 

Year, Day, and Waſte, annuus, dies, & vaſtum, is 2 
pumfhment or forfeiture eu. . to Petit Freaſon or 
Felony ; whereof ſee Staundf. Pl. Cor. lib. 3. c. 30; 
and this Dict. title Jar, Day, and Waſte, 

WasTEe, in its molt uſual acceptation, is a Spoil or: 
De ſtruction in houſes, gardens, trees, or other corporeal 


hereditaments ; to the diſheriſon (difinheritance) of him 


that has the remainder or reverſion in fee - ſimple or fee- 


tail. 1 If. 5 3. 


I. What fhall be conſidered as N aſte; generally, and 
in many particular ſpecified Inſtances. 


IT. 1. Who may have a Remedy for Waſte done < 
2. Againſt whom ſuch Remedy may be had. 


| III. Of the Puniſhment of N aſte; and the Procced- 
ings againſt Perjons guilty thereof. 
IV. Of Injun#ions, and other Proceedings in Equity, 
to prevent, or relieve, againſt Waſte. 


Waſte is either voluntary, or actual, which is a crime 
of commiſſion, as by pulling down a houſe ; or it is per- 
miſſive or negligent, which is a matter of omiſſion only, as 
by ſuffering it to fall for want of neceſſary reparations, 
Generally ſpeaking, whatever does a laſting damage to 
the freehold or inheritance is Waſte. Hel. 35. There- 
fore removing wainſcots,, floors, or other things once 
fixed to the freehold of a houſe, comes under the general 
notion of Waſte. 4 Rep. 64. If a houſe be deſtroyed by 
tempeſt, lightning, or the like, which is the act of Pro- 
vidence, it is no Waſte : but otherwiſe, if the houſe be 
burnt by the careleſſneſs or negligence of the leſſee ; 
thoogh now by the fat. 6 Ann. c. 31, no action will lie 

againſt 
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WASTE I. 


againſt a tenant for an accident of this kind. See 7%. 
Waſte may alſo be committed in ponds, dove-houtes, 
warrens, and the like; by ſo reducing the number of the 
creatures therein, that there will not be ſufficient for the 
reverſioner when he comes to the inheritance. Co. Lic. 53. 
Timber alſo is part of the inheritance. 4 Nep. 62. Such 
are oak, aſh, and elm in all places; and in ſome parti- 
cular countries, by local cuſtom, where other trees are 
generally uſed for building, they are for that reaſon cos 
{idered as timber; and to cut down ſuch trees, or top 
them, or do any other act whereby the timber may de- 
cay, is Waſte, Co. Lit. 53. See title Zimber.—But Un- 
derwood the tenant may cut down at any ſeaſonable time 
that he pleaſes; and may take ſufficient eſtovers of com- 


mon right for houſe-bote and cart-bote ; unleſs reltrained | 


(which 1s uſual) by particular covenants or exceptions. 
2 Roll. Abr. 817: Co. Lit. 41. The converſion of land 
from one ſpecies to another is Waſte. To convert 
wood, meadow, or paſture, into arable; to turn arable, 


meadow, or paſture, into woodland ; or to turn arable or 


woodland into meadow or paſture; are all of them 
Waite. Hob. 296. For, as Coke oblerves, it not only 
changes the courſe of huſbandry, but the evidence of the 
eſtate; when ſuch a cloſe, which is conveyed and de- 
ſcribed as paſture, is found to be arable, and & conwer/s. 

1 In}. 53. And the ſame rule is obſerved, for the ſame 
"reaſon, with regard to converting one ſpecies of edifice 
into another, even though it is improved in its value. 
1 Lev. 309. To open the land to ſearch for mines of 
metal, coal, Qc. is Waſte; for that is a detriment to the 
inheritance ; But if the pits or mines were open before, 
it is no Waſte for the tenant to continue digging them 
for his own uſe; for it is now become the mere annual 
profit of the land. 5 Rep. 12: Hob. 29g. Theſe three 
are the general heads of Waſte, vz. in Houſes, in Tim- 
ber, and in Land. Though, whatever elſe tends to the 
deſtruction, or depreciating the value of the ioheritance, 
is conſidered by the Law as Waſte. 2 Comm. c. 18. 
Which we therefore proceed to ſtate more at large. 

It has been laid down as a general principle, that the 
Law will not allow that'to be Waſte, which is not any 
way prejudicial to the inheritance. Heil. 35. Neverthe- 
leſs it has been held, that a Leſſee or Tenant cannot 
change the nature of the thing demiſed ; though, in 
ſome caſes, the alteration may be for the greater profit 
of the Leſſor. Thus if a Leſſee converts a Corn-mill into 
a Fuliing-mill, it is Waſte; although the converſion be 
for the Leſſor's advantage. Cro. Fac. 182, So the con- 
verting a Brewhouſe of 120/. per an. into other Houſes 
let for 200/. a year, is Waſte ; becauſe of the alteration 
of the nature of the thing, and of the evidence. 1 Lev. 30g. 

WasTE IN Lax»Ds.—lt hath been already ſtated, 
that if a Tenant converts Arable into Wood, or # con- 
werſo, it is Waſte ; for it not only changes the courſe of 
huſbandry, but alſo the proof of evidence, Hd, 296. 
7/1. 234. But if a Leſſee ſuffers arable land to lie freſh, 
and not manured, fo that the land grows full of thorns, 
Sc. this is not Waſte, but ill huſbandry. 2 Roll. Abr. 814. 
Likewiſe the converſion of Meadow into Arable is Waſte. 
at. 53,6. But if Meadow be ſometimes Arable, and 
ſometimes Meadow, and ſometimes Paſture, there the 
plowing of it is not Waſte. 2 Rall. Abr. 815. Neither 


zs the diviſion of a great Meadow into many parcels, by 


making of Ditches, Wake ; for the Meadows may be bet- 


Vor. II. 


— — —— 


ter for it, and it is fer the profit and eaſe of the occupiers 
of it. 2 Le. 174. pl. 210. 

Likewiſe converiing a Meadow into a Hop-garden, is 
not Waſte; for it is employed to a greater profit, and it 


may be Meadow again; per Windham add Rheder, J. But 


Periam ſaid, though it be a greater profit, yet it is alto 
with greater labour and charges. 2 Le. 174. fl. 210. But 
converting a Meadow into an Orchard, is Waſte, though 
it be to the greater profit of the occupier, Per Feria. 
Id. ibid. If a Leſſee ploughs the land ſtored with Conies, 
this is no Waſte; unleſs it be a Warren by charter or 
preſcription. 2 Roll. Abr. 815. So if a Leſſee of land 
deſtroys the Coney-boroughs in the land, it not being a 
free Warren by charter or preſcription, it ems is not 


; Waſte ; for a man can have no property in them, but 


— — — — — 


— ——— —  — 


do for his cattle, Ec. 


only a_poſſefiton, IA. id.: Orv. 66. 

It is Waſte to ſuffer a wall of the fea to be in decay, 
ſo as by the flowing and reflowing of the ſea the meadow 
or marſh is ſurrounded, whereby the fame becomes un- 
profitable. But if it be ſurrounded ſaddenly by the 
rage and violence of the fea, occaſioned by wind, tem- 
peit, or the like, without any default in the tenant, this 
is not Waſte. Vet if the tenant repair not the banks or 
walls againſt rivers or other waters, whereby the mea- 
dows or marſhes be ſurrounded and become ruſhy and 
unprofitable, this is Watte. 1 1». 5 3, 6. So @ /ortiori, 
if arable land be ſurrounded by ſuch default; for the 
ſurrounding waſhes away the marle and other manur- 
ance from the land, 2 Roll. Abr. 816. 

WasTE i Tas and Woops. Trees are parcel of 
the inheritance; and therefore, if a leſſee aſligneth his 
term, and excepts the 'Timber-trees, it is void; for he 
cannot except that which doth not belong to him by 
Law. 5 Rep. 12. The Leſſor, after he has made a leaſe 
for life or years, may by deed grant the Trees, or rea- 
ſonable eſtovers out of them, to another and his heirs ; 
and the ſame ſhall take effect after the deach of the Leſſee. 
But ſuch a gitt to a ſtranger is void during the eſtate for 
life, becauſe of the particular prejudice which might be 
done to the Leſſee. 11 Rep. 48. The Leſſee hath but a 
particular intereſt in the Trees, but the general intereſt 
of the Trees doth remain in the Lefior ; for the Leſſee 
ſhall have the Waſte and Fruit of the Trees, and the ſha- 
But the intereſt of the body of 
Tree is in the Leſſor, as parcel of his inheritance, There- 
fore if Trees are overthrown, by the Leſſee or any other, 
or by wind or tempeſt, or by any other means disjoined 


from the inheritance, the Leſſor ſhall have them in re- 


ſpe of his general ownerſhip. 11 Rep. 81. 

With reſpect to Timber. trees, ſuch as Oak, Aſh, Elm, 
(which are Timber trees in all places,) Waſte may be 
commirted in them, either by cutting them down, or lop- 
ping of them, or dcing any act whereby the Timber may 
decay, Alſo in countries where Timber is ſcarce, and 
Beeches or the like are converted to building for the ha- 
bitation of man, they alſo are accounted Timber. 1 If. 
53,4; 54,6. Thus, Waſte may be committed in cut- 
ting of Beeches in Buckinghamſhire, becauſe there by the 
the cuſtom of the country it is the beſt Timber. 2 R. 
Abr. 814. | | 

So, Waſte may be committed in cutting of Birches in 
Berk/hire, becauſe they are the principal Trees there for 
the moſt part. 2 Roll. Abr. 814. If the Tenant cut down 
Timber-trees, or ſuch as are accounted Timber, as men- 
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tioned above, this is Waſte; and if he ſuFers the young 
Germins to be deſtroyed, this is Deſtruction. So it is, 
if the Tenant cuts down Underwood (as he may by Law), 
yet if he ſuffer the young Germins to be deſtroyed, or if 
he ſtab up the ſame, this is Deſtruction. 1 f. 5 3, a. If 
Leſſee, or his ſervants, ſuffer a Wood to be open, by which 
beaſts enter and eat the Germins, though they grow 
again, yet it is Waſte; for after ſuch eating they never 
will be great Trees, but Shrubs. 2 Rell. Abr. 815. If a 
Termor cuts down Underwood of Hazel, Willows, Maple, 
or Oak, which is ſeaſonable, it is not Waſte. If Aſhes are 
{eaſonable Wood to cut from ten years, it is not Waſte to 
cut them down for houſe-boot, But if the Aſhes are 
groſs of the age of nine years, and able for great Timber, 


it is Waſte to cut them down. 2 Rell. Abr. 817. 


if Oaks are ſeaſonable, and have been uſed to be cut 
always at the age of twenty years, it is not Waſte to cut 
them at ſuch age, or under; ſor in ſome countries, where 
there is a great plenty, Oaks of ſuch age are but ſeaſon- 
#ble Wood. But, after the age of twenty-one years, 
Oaks cannot be ſaid to be Wood ſeaſonable, and there- 


Jore it ſhall be Waſte to cut them down. 2 Roll. Abr. 817. 


Cutting down of Willows, Beech, Birch, Aſp, Maple, 
or the like, ſtanding in the defence and ſafeguard of the 


| houſe, is Deſtruction. If there be a quickſet fence of 


white thorn, if the tenant ſtub it up, or ſuffer it to be de- 
ſtroyed, this is alſo Deſtruction: And for all theſe and the 
like Deſtructions an Action of Waſte lieth. 1 nf. 53, a. 
The cuttiog of Horn-beams, Hazels, Willows, Sallows, 


though of forty years growth, is no Waſte, becauſe 


theſe Trees would never be Timber. Codb. 4. pl. 6. 

If the Leflee covenant, that he will leave the Wood 
at the end of the term as he found.it; if the Leſſee cut 
down the Trees, the Leſſor ſhall preſently have an Ac- 
tion of Covenant : For it 1s not poſlible for him to leave 


the Trees at the end of the term. So that the impoſſi- 


bility of performing the covenant ſhall give a preſent 


action on a future covenant. But it is otherwiſe in the 


caſe of a houſe; for there, though the Leſſee commit 
Waſte, yet he may repair the Waſte done, before the 


term expires. 5 Rep. 21, 


The cutting down of Trees is juſtifable for houſe- 
bote, hay-bote, plow-bote, and fire-bote. 1 f. 53,6: 


Hob. Rep. c. 295: Bro. Waſte, 130. By the Common 


Law, Leſſee ſhall have them, though the deed does not 
expreſs it; but if he takes more than is neceſſary he 
ſhall be puniſhed in Waſte. Bro. Yafte, pl. 30. The te- 
nant may take ſufficient Wood to repair the walls, pales, 
fences, hedges, and ditches, as he found them ; but he 


cannot make new. Cutting of dead Wood is no Waſte, 
But converting Trees into Fuel, when there is ſufficient 


dead Wood, is Waſte. 1 If. 53,6 

Cutting Wood to burn, where the tenant has ſufk. 
cient Hedge-wood, is Waſte. F. N. B. 59 (M). Where 
Leſſee for years has power to take Hedge-bote by 
aſſignment, yet he may take it without aſſignment; 
for the affimative does not take avay the power which 
the Law gives him. Dy. 19. fl. 115. If Leſſor ex- 
cepts his Trees in his leaſe, the Leſſee ſhall not have 
Fire- bote, Hay-bote, &c. which he ſhould have othec- 


wiſe; and the property of the Trees is in the Leſſor 


himſelf. 4 Le. 162. pl. 269. Sir Richard Lewwkner”s caſe. 
Yet it has been ſaid, that Leſſce for years, the Trees 
being excepted, has liberty to take the ſhrouds and lop- 


pings for Fire- bote; but if he cuts any Tree, it ſhall be 
Walle, as well for the lopping as for the body of the 
Tree. Ney 29. If a Tenant that has Fire-bote to his 
houſe in another man's land, cuts Wood for that intent 
to make his Bote-wood, and the owner of the land takes 
it away, an Action of Trover and Converſion lies agaiuſt 
him by the Tenant of the land who nath ſuch Fire-bote, 
Clart. 40. pl. 59. Coram Berilzy, Anon, See Dyer 36, 
pl. 38 ; Clayt. 47. pl. 81: 1 Lev. 171. 
It, during the eſtate of a mere tenant for liſe, Tim. 
ber is ſevered either by accident or by wrong, it belongs 
to the firſt perſon who has a veſted eſtate of inheritance : 
But where there are intermediate contingent eſtates of 
inheritance, and the Timber is cut down by a combi. 
nation between the Tenant for Life, and the perſoa 


Tenant for Life has himſelf ſuch eftate, and fells Tim- 
ber; in theſe caſes the Chancellor will order it to be 
preſerved for him who has the firſt contingent eſtate of 
inheritance under the ſettlement. 3 Cox's P. Wms. 2067: 
3 Woodd. 400. See further, 29%. II. IV. 


WasTE IN DIGGING for Gravel, Mines, Sc. If 
the Tenant digs for Gravel, Lime, Clay, Brick, Earth, 
or Stone, hid in the ground, or for Mines of Metal or 
Coal, or the like, not being open at the time of the 
leaſe, it is Waſte. 1 Un. 5 3, 6. If a man hath land in 
which there is a Mine of Coals, or the like, and mak- 
eth a leaſe of the land (without mentioning any mines) 
for life or for years, the Leſſee, as to ſuch Mines as were 
open at the time of the leaſe made, may dig and take 
the profits thereof. But he cannot dig for any new 
Mine that was not open at the time of the leaſe made, 
for that would be adjudged Waſte, Likewiſe, if there 
be open Mines in the land, and the Owner leaſes it to 
another, with the Mines in it, he may dig in the open 
Mines, but not in the cloſe mines; but otherwiſe it 
would be if there was not any open Mine there: for 
then the Leſſee might dig for Mines, otherwiſe the 
grant would take no effect. 1 f. 54, 6. If Leſſee dig 
Slate ſtone out of the land, it is Waſte : So digging for 
Stones, unleſs in a Quarry, is Waſte, though the Leſſee 
fill it up again. 2 Roll. Abr. $16: Ox. 66. Likewile, 
if he have a leaſe of land, in which there was a Coal 
Mine, but not open at the time of the leaſe; if the 


the Aſſignee: but where the leaſe is of lands, and al! 
Mines in it, there he may dig in it. 5 Rep. 12, a. 6. 

But if Leſſee of land, with Mines of Coals, Iron, and 
Stone, digs the Coals, Iron, and Stones, fo much as is 
ueceſſary for him to uſe without ſelling, it is not Waſte, 


Action of Waſte lies. 2 Roll. Ar. 8 16. If a Leſſee digs 
for Gravel or Clay, for reparation of the houſe, not being 
open at the time of the leaſe, it is not Waſte, any more 
than the cutting of Trees for reparation. 1 If. 5 3, 6. 
If a man leaſes lands with general words of “ all 
Mines of Coals,”* where there is not any Mine of Coals 
open at the time of the demiſe, and after the Leſſee 
opens a Mine, he cannot juſtify the cutting of Timber- 
trees for making puncheons, corſes, roll-ſcoops, and 
other utenſils in and about the Mine, though without 
them he could not dig and get the Coals out of the 
Mine : and this is like a new houſe built after the de- 


| miſe, for the reparation of which he cannot take Timber 


14 vpon 


who has the next veſted eitate of inberitance; or if the. 


Leſſee open it, and afligns his intereſt, it is ſtill Waſte in 


If a Leſſee digs Earth, and carries it out of the land, 
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upon the land; and it had been Waſte to open it, if it had 
not been granted by expreſs words: And it was ſaid by 
Hobart, that the Law had been the ſame if the Mine was 
open at the time of the demiſe. Hobart 295 : Hut. 19. 


WasTE IN Garnens, Orchards, Fiſh- ponds, Dove- 
houſes, Parks, Sc. — If the Tenant cut down or deſtroy 
any Fruit-trees growing in the Garden or Orchard, it is 
Waſte : But if ſuch Trees grow upon any of the ground, 
which the Tenant holdeth out of the Garden or Orchard, 
it is no Waſte. 1 Int. 5 3, a. Breaking a Hedge allo is 
no Waſte. 1 IA. 53, a. Deſtruction of Saffron-heads in 
a Garden, is not Waſte. Bro. Waſte, pl. 143, cites 10 H. 7. 
4, 2, If the Tenant of a Dove-houte, Warren, Park, Vi- 
vary, Eſtangues, or ſuck like, takes ſo many that ſo 
much ſtore is not left as he found at the time of the de- 
miſe, it is Waſte. 1 /. 53, a: Hb. Rep. c. 296. 
Likewiſe, if the Leſſ:e of a Prgeon- houie ſtops the holes, 
that the Pigeons cannot build, it is Waſte, So ſuffering 
the Pales of a Park to decay, whereby the Deer are diſ- 
perſed, is Waſte. 1 f. 53, a. Alſo, if the Leſſee of a 
Hop ground plow it up and ſow grain there, it is Waſte, 
Cv. 66, Meyle v. Mole. 

The breaking a Weare is Waſte, or the Banks of a 
Fiſh- pond, ſo that the water and fiſh rua out. Orv. 66, 


WAs TE with reſpe# to Hofe Waſte may be done 
in Houſes, by pulling them down or proltrating them, or 
by ſuffering the ſame to be uncovered, whereby the ſpars 
or rafters, planchers or other timber of the Houſe are 
rotten. 1 Int. 5 3, 4.— Default of Coverture of an Houſe 
is Waſte, though the timber be ſtanding. 2 Roll. Abr. 
$15. But if the Houſe be uncovered, when the Tenant 
cometh in, it is no Waſte in the Tenant to ſuffer the ſame 
to fall down. Though there be no Timber growing upon 
the ground, yet the Tenant, at his peril, muſt keep the 
Houſes from waſting. 1 1. 53, 2. lt a Leſte raſes 
the Houſe, and builds a new Houſe, if it be not fo long 
and wide as the ether, it is Waſte, 2 Roll. Abr. 815. 
So, if he rebuilds it more large than it was before, it is 
Waſte; for it will be more charge for the Leſſor to re- 
pair it. 1 1. 53, a. 

But if a Leſſce of land makes a new Houſe upon the 
tand where there was not any before, this is not Waſte; 
for it is for the benefit of the Leſſor. 2 Roll. Abr. $15. 
Though, according to Coke, if the Tenant build a new 
Houle, it is Wafte ; and if he ſuffer it to be waſted, it is 
2 new Waſte. Yet, if the Houſe be proftrated by ene- 
mies or the like, without default of the "Tenant, or was 
zuinous at his coming in, and fall down, the Tenant may 
build the ſame again with ſuch materials as remain, and 
with the other timber, which he may take growing on 
the ground, for his habitation; but he muſt not make 
the Houſe larger than it was. 2 Roll. Ar. 815: 1 Inf. 
53, 4. If the Houſe be uncovered by tempeſt, the 
Tenant muſt in convenient time repair it. 1 1. 53, a. 
If a Leſſee flings down a Wall between a Parlour and a 


Chamber, by which he makes a Parlour more large, it is 


Waile; it cannot be intended for the benefit of the Leſ- 
ſor, nor is it in the power of the Leſſee to tranſpoſe the 
Houſe. 2 Rell. Abr. 815. So, if he pulls down a Parti- 
tion between Chamber and Chamber, it is Waſte. Bro. 
Vote, 143. Or if a Leſſee pulls down a Hall or Par- 


!'our, and makes a Stable of it, it is Waſte, If a Leflee 


pulls down a Garret over head, and makes it all one and 
the fame thing, it is Waſte, If a Leſſee permits a 


Chamber fore in deca/s pro defectu plauſtrationis, per quod 


ęroſſm maheremium devenit putridum, & camera illa tur- 


piffima & fediffima devenit, Action of Waſte lies for it. 
So, if a Leſſee permits the Wall to be in decay for default 
of daubing, per guod maberemium devenit putridum, Action 
of Waſte lies. 2 Roll. Abr. 815. Breaking of a Pale or 
of a Wall uncovered, is not Waſte, But breaking of a 
Wall covered with "Thatch, and of a Pale of Timber co- 
vered, is Waſte. Bro. Waſte, pl. g4. 

If the Tenant do, or ſuffer, Waſte to be done in his 
Houſes, yet if he repair them before any Action brought, 
there lieth no Action of Waſte againſt him; but he can- 
not plead guod non fecit vaſtum, but the ſpecial matter. 
1 Inst. 5 3, a. | 

It may be of uſe here to add ſomething on the pro- 
greſs of the Law, as to the accidental buraing of Houſes, 
jo far as regards Landlord and Tenant, At the Com- 
mon Law, Leſſees were not anſwerable to Landlords fer 
accidental or negligent burniag ; for as to Fires by ac- 
cident, it is fo expreſſed in Feta, lib. 1. c. 12; and Lady 
Shrewſbury's caſe, 5 Rep. 13, b., is a direct authority to 
prove that Tenants are equally excuſable for Fires by ne- 
gligence. Then came the Statute of Glerceer, (6 E. 1.) 
which by making Tenants for life and years liable to Waſte 
wichout any exception, conſequently rendered them ar- 
ſwerable for Deſtruction by Fire. Thus ood the Law in 
Lord Cote's time: But now, by fat. 6 Ann. c. 31, [the 
proviſions of which are contained in the laſt Building- 
Act; ſee this Dictionary, title Fire; ] the ancient Law 13 
reſtored, and the diſtinction, introduced by the Statute of 
Glouceſter, between Tenants at will and other Leſſees, is 
taken away; for the Statute exempts all perſons from 
Actions for accidental Fire in any Houſe, except in the 
caſe of /pecial Agreements between Landlord and Tenant. 
So much relates to Tenants coming in by Act or Agree- 
ment of Parties. — As to Tenants of particular eſtates 
coming in by AQ of Law, as Tenant by the Curteſy, 
Tenant in Dower, and (before the Statute taking away 
Military Teaures) Guardian in Chivalry ; theſe, or at 
leaſt the two latter, being, at Common Law, puniſnable 
for Waſte, were therefore reſponſible for loſſes by Fire ;, 
unleſs indeed they were anſwerable for Waſte voluntary 
only, and not for Waſte permiffve; 1 diſtinttion not 
found in the Books, If theſe Tenants in Curteſy or 
Dower were, at Common Law, reſponfible for accidental 
Fire, it may, ſome time or other, become neceſſary to 
determine whether they are within the Statute of Anne, 
The Statute, in expreſſion, is very general, and ſeems 
calculated to take away all Actions in caſes of accidental 
Fire, as well from other perſons as from Landlords. — 
N. B. It has been doubted on the Statute of Anne, whether 
a Covenant to repair generally, extends to the caſe of 
Fire, and ſo becomes an Agreement within the Statute ; 
and therefore, where it is intended that the Tenant ſhall 
not be liable, it is moſt uſual, in the Covenant for repair- 
ing, to except Accidents by Fire. 1 1nft. 57, in u. 

But if a Leſſee covenants to pay Rent, and to repair, 
with an expreſs exception of Caſualties by Fire, he may 
be obliged to pay rent during the whole term, though 
the premiſes are burned down by accident, and never 
rebuilt by the Leſſor. 1 Term: Rep. 310. See this Dict. 
titles Covenant ; Rent; Leaſe, 


WasTE in Things annexed to the FREEHOLD, The 
removing a Poſt in a houſe is Waſte, 42 Ed. 4.6. So, 
the removing of-a Door, 1 /. 53. Or of a Window. 
42 Edaw, 3. 6, The digging up a Furnace annexed to 
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the frank tenement, and ſelling it, is Waſte. Bro, Haſte, 


.. 143. The removing of a Bench is Waſte, though 
annexed by the Tenant himſelf, Bro. aste, pl. 143: 


i Inſt. 5 3, 4. But theſe are ſuch trifles that a Landlord 
wouid now ſcarcely obtain a Verdict in an Action of Waſte, 
it being ſo very penal; unleſs very great injury was done 
by the act. As to the Furnace he might maintain Tro- 


ver for the value.—-lf Wainſcot, annexed to the houſe, 


| 


be taken away, it is Waſte, 1 7. 53, q Of Tables | 


dormant and fixed in the land, and not to the walls by the 
rermor, and taken off within his term, Waite does not lie; 
for the houſe is not 1mpaired by it. Bro I aſte, pl. 104. 

Beating down a wooden Wall, or ſuffering a brick 
Wall to fall, is no Waite, unleſs it be expreſsly alleged, 
that the Walls were coped or covered. If Waſte be 


- afligned in pu'ling up a Plank Floor, and Mangers of a 


Stable, the plaintiff mult ſhew that the ſame were fixed. 
Dy. 108, 6. pl. 31. If Leſſee erects a Partition, he can- 
not break it down without being liable to an Action of 
Waſte, for he has joined it to the frank-tenement. 
Mo. 178. Shelves are parcel of the houſe, and not to 
be taken away; and though it is not ſhewn that the 
Shelves were fixed, it ought to be intended that they 
were fixed. 2 Bulſt. 113. Pavement is a ſtructure, for 
they uſe lime to finiſh. Id. ibid. If the Tenant ſuffers 
the Groundſels to waſte, in his default of defence or re- 
moving the water from off them, or through dirt or dung 
or other nuſance which lies or hangs upon it, the Te- 
nant {hall be charged, for he is bound to keep it in as 
good caſe as he took it, Ov. 43. | 

The Law, upon this part of the ſubject, has been re- 
laxed; for during the term the Tenant may take away 


Chimney- pieces or Wainſcot, which he has put up; but 


not after the term, for he would then be a Treſpaſſer. 
3 Ak, 477. A Fire- engine, erected by Tenant for life, 
ſhall go to his Executor. 3 4. 13. But the rule is dif- 
ferent between the Heir and Executor, with regard to 
Fixtures upon the inheritance, that deſcend to the Heir. 
1 H. Black. Rep. 258. See title Heir III. 3. 

It may be obſerved in general, that Was TE, which 
enſues from the act of God, is EXCUSABLE; or rather, 
it is 20 Waſte, Thus, if a Houle falls by Tempeſt, the 
Tenant ſhall be excuſed in Action of Waſte ; but if it be 
uncovered by Tempeſt, and ſtands, there, if the Tenant 
has ſufficient timber to repair it, and does not, the Leſ- 
ſor, if the leaſe be made on condition of re-entry for 
Waſte, may re-enter, but not immediately upon the 


Tempeſt, for it is no Waſte until the Tenant ſuffers it to 


be ſo long unrepaired, that the timber be rotted, and 


then it is Waſte Bro. Cond. pl. 40. 


Likewiſe, if a Houſe be abated by Lightning, or thrown 
down by a great Wind, it is not Walte. 1 Inſt. 53, a. So, 
if Apple-trecs are torn up by a great Wind, if Leſſee 
afterwards cuts them, it is not Waſte. Bro. Waſte, pl. 39. 
IF the Banks are well repaired by the Leſſee, and the 


Water, notwithſtanding, ſubverts them, and ſurrounds his 


Meadow, by which it is become ruſhy, it is not Waſte, 
2 Roll. Abr. 280: Contra, 20 K. 6.c. 1,6. The Leſſor 
cannot give Trees during the Tenant's leaſe, But if he 
grants then to a ſtranger, and commands the Tenant to 
cut and deliver them, who does it, this ſhall excuſe him 
in an Aion of Welle. And yet the 'Tenant was not 
bound by Law to obey and execute this command, Bro, 


Done, &C, 13» 


— — —ß 


If Tenant in Tail grants all his eſtate, his Grantce {z 
diſpuniſnable of Waſte ; ſo ſuch Grantee's Grantee i: 
alſo diſpuniſhable ; per Clerk, J. 3 Le. 121. pl. 173. Au 
If a man deviſes land to two in Tail, and after the ce 
Deviſee dies without iſſue, by which the Reverſion in | ce 
of one moiety reverts to the Heir of the Donor ; but this 
other Deviſee is Tenant for Life of the whole, and after te 
commits Waſte, Action of Waſte lies againſt him by the 
Heir of the Donor for the one moiety. New Abr. 409. 
But Action of Waſte does not lie againſt Tenant in Ia 
after poſſibility, for the greatneſs of the eſtate of inherit- 
ance Which was once in him: and alſo, as ſome lay, be- 
cauſe the eſtate was not within the ſtatute at the creation. 
11 Rep. 80, a. Lewis v. Bowles, See poſe. II. 2. 


If lands are given to the Huſband ard Wife, and to the . 


Heirs of the body of the Huſbard, the remainder to the 
Huſband and Wife, and to the Heirs of their two bodies 
begotten, and the Huſband dies without iſſue ; The Wiſe 
ſhail not be Tenant in Tail after poſſibility ; for the re- 
mainder in ſpecial Tail was utterly void, for that it could 
never take effect. For, fo long as the Huſband ſhould 
nave iſſue, it ſhould inherit by force of the general Tail; 
and if the Huſband die without iſſue, then the ſpecial 
Tail cannot take effect, inaſmuch as the iſſue, which 
ſhould inherit in ſpecial Tail, muſt be begotten by the 
Huſband ; and ſo the general, which is larger and greater, 
hath fruſtrated the ſpecial, which is leſſer ; and the Wife, 
in that caſe, ſhall be puniſhed for Waſte. 1% 28, 6. 
It has been agreed, that Tenant for years may cut 
Wood]; but it has been doubted, if Tenant at will may; 
but it ſeems, that as long as Tenant at will is not coun- 
termanded he may cut ſeaſonable Wood, c. Bro. Waſte, 


21.114. Where a man leaſes a Wood which conſiſts only 


of great Trees, the Leſſee cannot cut them. Hebart's Rep. 
Caf. 296. Nevertheleſs, if the Leſſee cuts Trees for re- 
paration, and ſells them, and after buys them again, and 
employs them in reparation, yet it is Waſte by the ſale. 
So, if Leſſee cuts Trees, and ſells them for money, though 
with the money he repairs the Houle, yet it is Waſte, 
1 /n/t. 5 3, b. As tothe cutting of Timber trees for re- 
pairs by Leſſee, there is no difference u hether the Leſſor 
or Leſſee covenants to repair the Houſes ; for in either 
caſe it is not Waſte, if Leſtee cuts them. Mo. 23. pl. 80. 
Anon, 


If a Houſe be proftrated by Enemies of the King, or 
ſuch like, without default of the Leſſee, the Leſſee may 
rebuild it again with the fame materials that remain, and 
may cut other Timber upon the land to rebuild it, but ke 
mult not make the Houſe larger than it was. 17. 537. 
So, if the Houſe was rumous at the time of the leate, and 
fell within the term, this is not Waſte in the Tenant, 
1 Infl. 53, a: Bro. Waſte, pl 130. But the Leſſee (hall 
not cut Trees to make a new Houſe where there was not 
any at the time of the leaſe. Z/:6, 296. So, if a Leilee 
ſuffers a Houſe to fall for default of covering, which is 
Waſte, he cannot cut Trees to repair the Houſe, Bro, 
Waſte, pl. 39. And in general, if the "Tenant ſuffer the 
Houſe to be waſted, he cannot juſtify the {e!!ing of Tim - 
ber to repair it. 1 ff. 53, 6. If a Houle be ruinous at 
the time of the leaſe, though the Leiſce is not bound to 
repair it, ye he may cut Trees to repair it. 1 yt. 54, 6, 


The Tenant may likewife dig for Gravel or Clay for the 


reparation of the Houſe, though the ſoil was not open 


| when the Tenant came in; and it is juſtihable as well as 


cuiting 


1 
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cutting of Trees. 1 I,. 53, 6. Se, with regard to a 
Stable, if it fall without default of the Lefice, in time of 
the Leſtor, the Leſſee may take 'Vrees of the Heir to 
make a new Stable, if it de Gf ceceflity. Bro. Waſte, 
7% 67, But if the Stable falls ia default of the Leff ee, 
in time of the Leſſor, he cannot, in time of the Heir, cut 


Trees to wake a new Stable. Bro. Yale, pl. 67. 


II. 1. TRE PerSoONSs who be irjured by Waſte are 
ſuch as have ſome inteteſt in the eltate waſted: for if a 
man be the ablolute Tenart in fee-t:mpie, without any 
incumbrance or charge on the premiics, he may commit 
whatever Waſle his own indiſcretion may prompt him to, 
without being impeachable and eccountable for it to 
any one. And, though his heir is fore to be tae ſufferer, 
vet nems off heres wiventts © no man is certain of ſue- 
ceed:ng him, as well on account of the uncertainty which 
{hall die firft, as alſo becauſe he has it in his own power 
to conßtitute what heir he pleaſes, according to the Civil 
Law notion of an heres natus and an heres factus : or, 
in the more accurate phraſeology of our Eng/i/ Law, 
he may aliene or deviſe his eſtate to whomever he thinks 
proper, and by ſuch alienation or deviſe may diſinherit 
his heir at law, Into whoſe hands ſoever therefore the 
eſtate waſted comes, after a Tenant in fee-imple, though 
the Waſte is undoubtedly damnmur, it is damnum ab/que 


injurid. 3 Comm. c. 14+ 


One ſpecies of Intereſt, which is injured by Waſle, is 


that of a perſon who has a right of common in the place 


waſted ; eſpecially if it be common of ver, or a 
right of cutting and carrying away Wood for Houſe- 
bote, Plough-bote, Sc. Here, if the owner of the 
Wood demoliſhes the whole Wood, and thereby deſtroys 
all poſſibility of taking eliovers, this is an irjury to the 
commoner, amounting to no leſs than a dillerfin of his 


common of eſtovers, if he chooles io to conſider it; 


for which he has his remedy to recover poſſetiion and 
damages by Aſſiſe, if entitled to a freehold in ſuch com- 
mon; but if he has only a chattel-intereſt, then he can 
only recover damages, by an action on the caſe {or this 
Waſte aud Deſtruction of the Woods, out of which his 
eſtovers were to iſſue. F. N. B 59 : 9 Rep. 112. 


But the moſt uſual and important Intereſt, that is hurt 


by this commiſſion of Walte, is that of him who hath 


the remainder or reverſion of the inheritance after a par- | 


ticular eſtate for life or years, in being. Here, if the 
particular Lenant, 2 it the Ce nant in Dower or by Cur- 
teſy, who was anſwerable for Waſte at the Common 
Law, 2 Lift. 299, or the Leſſee for life or years, ho was 
firſt wade liable by the ſtatutes ot Marlebridge, 52 H. 3. 
c. 233 (. 24?) and of Gloucefter, © Edw, 1 C. 5 ) if 
ſucn particular tenant, commits or ſuffers any Waſte, it 
is a manifeſt injury to him that has the inheritance; as it 
tends to mangle and diſmember it of its moſt deſirable in- 
cidents and ornaments, among which Timber and Houſes 
may juſtly be reckoned the principal. Jo him there- 
fore in remainder or reverſion, to whom the inheritance 
appertains in expectancy, the Law hath given an ade- 
quate remedy. Co. Litt. 63. For he, who bath the re- 


- mainder for life only, is not entitled to ſue for Waſte ; 


ſince his Interelt may never perhaps come into poſſeſ- 
fion, and then he hath ſuffered no injury, Yet a Parſon, 
Vicar, Archdeacon, Prebendary, and the like, wbo are 
ſeiſed in right of their Churches of any remainder or re- 


' verſion, may have an Action of Waſte ; for they, in 


many caſes, have, for the benefit of the Church and 
of the ſucceſtor, a fee ſimple qualified ; But, as they are 
not ſeiſed in their own right, the Writ of Waſte ſhall nor 
ſay, ad exheredationem i pſius, as for other tenants in fee- 
ſimple; but ad exheredationem eccliſiæ, in whole right 
the fee-ſimple is holden. 1 /»/t. 341: 3 Comm. c. 14. 

By Hat. 13 Ed. 1. c. 22, the Action of Waite is given 
to one Tenant in Common againſt another. Waere there 
are Tenants in Common for life, the one ſhall not have 
ireſpaſs of Trees cut againſt the other, but ſhall hare 


Waſte pro indivi/o, though they are only lerants for 
* 4 p 


term of Life, Sc. Bro. Waſte, pl. 79. If ene Copar- 


cener, before partition, makes Feoffmept to another, 
and one of them does Walte in the Trees, Waſte lies, 
11 Rep. 49, 4 Liford's Caſe, Likewile, if two Joint- 
tenants do Waſte, and aſter the one enters into Religion, 
Walte lies agaiult the other alone. 2 Rell. tr, 828. 
Sce get. III. 

By Hat. 20 EA. 1. ,. 2, an Action of Waſte is main- 
tainable by the Heir, for Waſte done in the time of his 
Anceſtor, as well as for Waite done in his own time. 

Inis Action mult be brought by him that hath the im- 
mediate eſtate and inheritance in Fee-fimple or Fee-tail ; 
but {omeiimes another may join with him. 1 I. 5 3, a; 
285, 4. It is ſaid, that the Reverſion mult continue in 


the ſame ſtate that it was at the time of tlie Waſte done, 


and not granted over; for though the Reverſioner taketh 
the eſtate back again, the Action is gone, becauſe the 
eſtate did not continue: But in ſome ſpecial caſes an Ac- 
tion of Waſte ſhall lie; though the Leſſor had nothing 
in the Reverſion at the time of the Waſte done: As, it 
a Biſhop makes a Leaſe for life or years, and dies, and 
the Leſſce, the See being void, doth Waſte, the Succeſ- 
ſor ſnall have an Action of Waite, This is allowed, 
though the ar. of 20 Ed. 1. ſpeaks only of thoſe that 
are loheritors, 1 In/t. 53,6; 356,a: 2 Roll. Abr. 825. 

If a "Tenant doth Waſte, and he in Reverſion dieth, 
the Heir ſhall not have an Action of Waſte for Waſte 
done in the life of the Anceſtor: For he cannot ſay that 


the Waſte was done to his diſinheriton, Sc. 1 Int. 341, a; 


53, 63 356, 4 If a Leaſe is made to 4. for life, the 
Remainder to B. for life, Remainder to C. in fee; 
no Action of Waſte lieth againſt the firſt Leſſee during 
the eſtate in the mean Remainder, for then his eſtate 
would be deſtroyed. Otherwiſe, if B. had a mean Re- 
mainder for years, for that would he no impediment, the 
recovery not deſtroying the term of years. 5 Rep. 76, 77: 
i Liſt. 54 a. 

No perſon is entitled to an Action of Waſte againſt a 
Tenant for life, but he who has the immediate eftate of 
Inheritance, in Remainder or Reverſfon, eæpectant upon 


the eſtate for life, If, therefore, between the ebate of 


the Tenant for life, who commits Waite, and the ſub- 
ſequent eſtate of Inheritance, there 1s interpoſed an 
eſtate of Freehold to any perſon in e, then, during the 
continuance of {uch interpoied eſtate, the Action of Waſte 
is ſuſpended ; And if the-frit Tenant for life dies during 
the continuance of ſuch interpoſed. eftate, the Action is 


gone for ever. But, though, while there is an eftate ſor 


life interpoſed between the eſtate of the perſon commit- 
ting Waſte, and that of tae Reverſioner or Remainder. 
man in fee, the Remainder-man cannot briag his Action 


| of Walle; yet, if the Walle be done by cutting down 


Trees, 
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v er;, &. ſuch Remainder-man in fee may ſciſe them ; 


and if they are taken away, or made uſe of, before he 
leizes them, he may bring an Action of Trover. For, in 
the eye of the Law, a Remainder-man for liſe has not 


the property of the thing waſted : And even a Tenant 


for lite in poſſeſſion has not the abſolute property of it, 
but merely a right to the enjoyment or beneht of it, as 
long as it is annexed to the 1nheritance, of which it is 


_ conſidered a part, and therefore belongs to the Owner 


of the Fee. 1 Int. 218, 6. in n. refers to 1 Inſt. 53: 
5 Rep. 77, Paget's Caſe: All. Bi: 3 P. Nuts. 267: 
22 Fin. Abr. 523: 2 Eg. Abr. 727: 3 Ath, 757. | 

If Leſice for years commit Waſte, and the years do 
expire, yet the Lellor ſhall have an Action of Waſte for 
Treble Damages, though he cannot recover the place 
waſted ; but if the Leſſor accepteth of a Surrender of a 
Leaſe after the Waſte done, he ſhall not have his Action 
of Waſte. It is ſaid, that if a Tenant repairs before Ac- 
tion brought, he in Reverſion cannot have an Action of 
Waſte ; but he cannot plead that he did no Waſte, there- 


fore he mutt plead the Special Matter. 1 It. 283, a; 


285, a; 306: 5 Rep. 119: 2 Cro. 658. By flat. 11 H. 6. 
c. 5, where Tenants for life, or for another's life, or for 
years, grant over their eſtates, and take their profits to 
their own uſe, and commit Waite, they in Reverſion may 
have an Action of Waſte againſt them. 2 It. 302. Hein 
the Remainder, as well as the Reverſioner, may bring this 


Action, and every Aſſignee of the firſt Leſſee, mediate or 


immediate, is within this AQ. 5 Rep. 77: 2 Int. 302. 

2. By the Feodal Law, Feuds being originally granted 
ſor life only, the rule was general for all Vaſſals or Feuda- 
taries; // vaſſallus feudum diſſipaverit, aut inſigni detri- 
mento deterius fecerit, privabitur.”” Wright 44. See title 
Tenures. But in our ancient Common Law the rule was 
by ro means ſo large; for not only he that was ſeiſed 
of an eſtate of inheritance might do as he pleaſed with it, 


but alſo Waſte was not puniſhable in any Tenant, ſave 


only in three perſons; Guardian in Chivalry, Tenant in 
Dower, and Tenant by the Curteſy ; and not in Tenant for 
life or years. And it was even a doubt whether Waſte 
«vas puniſhable, at the Common Law, in Tenant by the 
Curteſy. Regiſt. 72: Bro. Abr. title Waſte : 2 Inft. 301m. 
The reaſon cf this diverſity was, that the eſtate of 
the three former was created by the act of the Law 
itſelf, which therefore gave a remedy epgainit chem; 
but Tenant for life, or for years, came in by the demiſe 


| 


| 


and leaſe of the owner of the fee, and therefore he might 


have provided againſt the committing of Walle by his 
Leſſee; and if he did not, it was his own default. 2 7/2. 


299. But, in favour of the owners of the inheritance, the | 


ſtatutes of Maricbridge, flat. 5 2 Hen. 3. c. 23, (f. 247) 
and of Gleucęſler, 6 Ed. I. c. 5, provided that the writ of 


— —ᷣt ᷑̃ w ͤ— 


Waſte ſhall not only lie againſt Tenants by the Law of | 
England, (or Curteſy,) and thoſe in Dower, but againſt 


any Farmer or other that holds, in any manner, for life or 
years. So that, for above five hundred years paſt, al] 


Tenants merely for life, or for any leſs eſtate, have been 


-punithable, or liable to be impeached for, Walte, both 
voluntary and permiſſive; unleſs their leaſes be made, 
as ſometimes they are, without Impeachment of Waſte, 


ab/que impetiticne vaſti; that is, with a proviſion or pro- 


tection that no man ſhall 7zapezere, or fue him, for Waſte 
committed, But Tenant in tail, after poſibility of iſfue 
extinct, is not impeachable for Watic ; becavie his eflate 


| 


was at its creation an eſtate of inheritance, and ſo not 


within the ſtatutes. Co. Litt. 27: 2 Roll, Abr. 826, 828. 
Neither does an Action of Waſte lie for the Debtor 
againſt Tenant by Statute, Recognizance, or Flegir ; 
becauſe againſt taem the Debtor may ſet off the damages 
in account. Co. Lztt. 54. But it ſeems reaſonable tha: it 
ſhould lie for the Reverſioner, expectant on the deter mi- 
nation of the Debtor's own eſtate, or of theſe efate; 
derived from the Debtor. F. N. B. 58: 2 Comm. c. 18, 
The Statute of Marlebridge, 5 2 H. 3. c. 23.5 2, (or 
c. 24,) enacts, that“ Farmers, during their terms, ha! 
not make Waſte, Sale, nor Exile, of Houſes, Woods, and 
Men, nor ofany thing belonging tothe Tene ments that they 
have to farm, without ſpecial licence had by writing of 
covenant, making mention that they may do ic; which 


thing if they do, and thereof be convit, they ſhal} 


yield full damage, and ſhall be puniſhed by amerciameut 
grievouſly.“ | 

This act provideth remedy for Waſte done by Leſſee 
for life, or Leſſee for years, and it is the fitſt ſtatute that 
gave remedy in thoſe cafes. 2 Int. 145. This ſlatute is 2 
Penal Law, and yet, becauſe it is a remedia! Law, it has 
been interpreted by Equity. 10 Med. 281, 

Farmers.) Here Farmers do comprehend all ſuch a: 


hold by leaſe for life or lives, or for years, by deed or 


without deed. 2 . 145. It has been reſolved, likewiſe, 
that it ſhould extend to Strangers, 10 Med 281. Al- 
though the Regiſter ſays /ciand. that per flatutum de Mayle. 
bridge, cap. 23, data fuit quædam prohibitio vaſti werſus 
tenementum annorum, which 1s true: Yet the ſtatute ex- 
tends to Farmers for life alſo; but this act extended not 
to Tenant by the Curteſy, for he is not a Farmer; but if 
a leaſe be made for life or years, he is a Farmer, though 
no rent be reſerved. 2 I. 145, 

Shall not make Waſte) By theſe words they are pro- 
hibited to ſuffer Waſte, for it has been reſolved that this 
act extends to Waſte omittendo, though the word is Fa- 
ciant, which literally imports active Waſte. 10 Mod. 281. 

Nor of any thing] Houſes, Woods, and Men were bee. 
fore particularly named ; and theſe words do comprehend 
Lands and Meadows belonging to the Farm. 2 Inf. 


146. Allo theſe general words have a further fignifi- 


cation ; and therefare, if there had been a Farmer for 
life, or years, of a manor, and a Tenancy had eſcheated, 
this Tenancy ſo eſcheated did belong to the Tenement, 
that he held in farm, and therefore this extended to it ; 
and the Leſſor ſhall have a writ generally, and ſuppoſe a 
leaſe made of the lands eſcheated by the Leſſor, and 
maintain it by the ſpecial matter. 2 It. 146. 

Special Licence by Mi riting] This grant ought to be by 
deed, for all Walle tends to the diſinheritance of the 
Leitor, and therefore no man can claim to be diſpuniſh- 
able of Waſte without deed. 2 1:/t. 146. Likewile, this 
Special Grant is intended to be ab/pue iinpeliliene waſti ; 
without Impeachment of Waſte.” 2 /. 146. 

Yield full Damage] And this mult be underſtood ſuch 
a prohibition of Waſte upon this ſtatute as lay againſt a 
Tenant in Dower at the Common Law); and ſingle da- 
mages were given by this ſtatute againſt Leſſee for life, 
and Leſſee for years. 2 {a/t. 146. 

It has been faid, that there are five Writs of Waſte : 
two at the Common Law, as for Walte done by 'Venant 
in Dower, or by Guardian; three by flatute, as againft 
Tenant for Life, "Tenant for Years, and Tenant by the 


Courteſy, 
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Curteſy, Tenant by the Curteſy, it is ſaid, was puniſh- 


able for Waſte, by the Common Law, for that the La 


created his eſtate as well as that of che Tenant in Dower, 
and therefore the Law gives like remedy agaiuſt them. 
1 Inſt. 54, : 2 Jnft. 145, 299, 301, 305+ But on this 
ſubje& the authorities in the bouks are very contradic- 
tory, as the Reader will perceive by attending to the Note 
ſubjoined to the folloving clauſe of the Statute of Glau- 
ceſten, 6 Ed. I. c. 5, which enacts, that, A man trom 
khcgceforth ſhall have a Writ of Waſte in the Chancery 
againſt him that holdeth by the Law of England, or 
otherwiſe for term of life, or for term of years, or a 
Woman in Dower.”' 

No Action of Waſte lay before the Statute of Gloucefter, 
but againſt Tenant in Dower and Guardian; and by the 
ſtatute, Action of Waſte is given againtt the Tenant by the 
Curteſy, Tenant for term of Life, and Tenant for term of 
Years. Bro. Waſte, pl. 88. Lord Coke lays, a reaſon is 
required, (that ſecing as well the eſtate of the Tenant by 


the Curteſy, as the Tenant in Dower are created by Act in 


Law,) wherefore the prohibition of Waſte did not lie as 
well againſt Tenant by the Curtely as the Tenant in Dower 
at the Common Law; and the reaſon he aiſigns is this, 
for that, by having iſſue, the eſtate of the Venant by the 
Curteſy is originally created, and yet after hat he ſhall 
do homage alone in the life of the Wite, which proves 
a larger eſtate; and ſeeing that at the creation of his 
eſtate he might do Waſte, the prohibition of Waite lay 
not againſt him after his Wife's deceale ; but, in the caſe 
of Tenant in Dower, the is puniſhable of Waſte at the firſt 
creation of her eſtate. 2 Ia. 145. But fee 2 1nft. 299, 
and the reaſons there, as quoted above. a 

Shall have a Writ of Waſte) Neither this Act, nor 
the Statute of Marlebridge, doth create new kind of 
Waſtes, but gives new remevies for old Waſtes; and 


What is Waſte, and what is not, muſt be determined by 


the Common Law. 2 Ju. 300, 301. 

Againſt him] If two are Joint-tenants for years or for 
life, and one of them does Waſte, this is the Waſte of 
them both as to the place waſted, notwithſtanding the 
words of the act are, im that holds. 2 1:/. 302. 

Holds by the Law of England] Here Tenant by the 
Curteiy is named for two caules: iit, For that albeit 
the common opinion was, that an Action of Waſte did 
he againſt him, yet ſome doubted of the ſame in re- 
ſpect to this word (7enet) in the writ, for that the Tenant 
by the Curteſy did not hold of the Heir, but of the Lord 
Paramount; and after this act, the Writ of Waite 
grounded thereupon doth recite this ſtatute: 2dly, For 
that greater penalties were ivflicted by this act than 
were at the Common Law. 2 1». 301. 

Or otheræuiſ for Term of Life or for Term of Years] A 
Lefſee for his own Life, or for another man's Lite, is 
within the words and meaning of this Law, and in this 
point this act introduces that which was not at the Com- 


mon Law. 2 nf. 301. If Feme Leſſee for Life takes 


Huſband, the Huſband does Waſte, the Wife dies, the 
Huſband ſhall not be puniſhed by this Law; for the 
words of this act be (a man that holds, &c. for Life), 
and the Huſband held not for Life; for he was ſeiſed but 
in right of his Wife, and the eſtate was in his Wife. 21n/2, 
301. He that hath an Eſtate for Life by Conveyance 
at Common Law, or by Limitation of Uſe, is a 'Tenant 
within the ſtatute. 2 If. 302, Tenant for years of a 


' moiety, 3d or 4h part ro indiviſe, is within this act; 


= — — 


—— — _ 
— — 


— — 


— — 


and ſo it is ofa "Tenant by the Curteſy, or other Tenant 
for Life of a moiety, Sc. 2 Inſt. 502. 

Or a Woman in Dorer] This 1s to be underſtood of all 
the five kinds of Dower whereof Littleton ſpeaks, wiz. 
Dower at Common Law, Dower by the Cultom, Dower 
ad oftium eccleſie, Dover ex afjenſu patris, and Dower de la 
glas bel'e; and againit all theſe the Action of Waſte did 
lie at the Common Law. 2 I. 303. If Tenant in 
Dower be of a Manor, and a Copyholder thereof commits 
Waſte, an Action of Walte lies againſt Tenant in Dower. 
2 1. 303. Action of Waſte hes againſt an Occupant 
for life, becauſe he has the eſtate of the Leſſee ſor life, 
and holds for life, as the ſtatute mentions. 6 Rep. 37,6. 
It a Leifee for life be attainted of Treaſon, by which 
the leate is forfeited to the King, who grants it over to 
J. S. and he afterwards does Waſte, though he comes 
en le fei, yet Action of Waſte lies again bim. 
2 Rell Abr. 826. So, if a man diſſeiſes the Tenant for 
life, aud does Waſte, yet Action of Waſte lies againt 
tae Tenant for term of life; for he may have his re- 
medy over againſt the Diſſeiſor. Bro, Waſte, pl. 138. 
Likewile, if an eſtate be made to A. and his heirs, during 
che life of B., A. dies, the heir of A. ſhall be puniſhed. 
in an Action of Waſte. 1 Inft. 54, a. I 

A Tenant for life, without Impeachment of Waſte, 


has as full power of cutting down Timber, and of open- 


ing new Mines for his own uſe, as if he had an Eſtate of 
Inheritance; and is in the ſame manner entitled to the 
Timber, if ſevered by others. 1 Term Rep. 56; 1 Inſt. 
220, . But although fuch Tenant for life may com- 
mit Waſte for his own benefit, yet he may be reſtrained 
by an injunction out of the Court of Chancery, from 
making Seil and Deſtruction on the Eſtate ; This diſtine- 
tion was firlt introduced in the caſe of Lord Barnard, 
as to Raby Caſtle, See poft IV. 

Though it is ſaid, that an Action of Waſte does not 
he againſt Tenant by Statute-Merchant, Elegit, or Staple, 
becaule it is not an eſtate for life or years, and the ſtatute 
mentions thoſe who hold in any manner for life or years; 
yet lee, contra, Fitæb. Nat. 58 H. and there ſaid, that in 
the Regiſter is a writ againſt him. 6 Rep. 37. Some books 
give the reaſon of it to be, becauſe the Conuſor, if 
he commits Waſte, may have a wenire facias ad compu- 


tandum, and the Waſte ſhall be recovered in the debt. 


Fitzh, N. B. 58, b. See 1 Iaſt. 57, b. in zotis. If a man 
makes a leaſe for years, and puts out the Leſſee, and 
wakes a leaſe for life, and the Leſſee for years enters 
upon the Leſſee for life, and does Waſte; the Leſſee for 
life ſhall not be puniſhed for it. 2 /nft. 303. If Leſſee 
for years makes a leaſe of one moiety to A. and of the 
other moiety to B., and A. does Waſte; the Action 


ſhall be againſt both; for the Waſte of the one is che 


Waſte of the other. Broten. 38. 

An Action of Waſte lies againit a Deviſee, and the 
writ may ſuppoſe it ex legatioue, for it is within the equity 
of the ſtatute. Bro. Waſte, pl. 132. If an Eſtate of Land 
to be made to Baron and Feme, to hold. to them during 


the coverture, &c. if they waſte, the Feoffor ſhall have 
Writ of Waſte agaiuit them. Lit. F. 381. If Feme - 


Leſſee for life marries, and. the Hutband. does Waſte, 


Action lies agatnſt both, And if, in the above caſe, . 


the Huſband dies, Action of Waſte lies againſt the Feme 
for the Waſte he committed, But if Tenant in Dower 


marries, and the tiuſbanddoes Waſte, and dies, the Feme - 


ſhall not be puniiked for this, Likewiſe, if Baron and Feme 


KS 


S 7 F<: 


— —— i 


— * —_ * 2 * 
3 8 
= - * 
4 4 


. 


2 
— — 


bh 
| 
F 
FP. 
RA 
'S. 
178 
Ed 
'q 


2 
H. 
- 


WASTE II. III. 


are Leſtees for life, and Baron does Waſte, and dies, the 
Feme ſnail be puniſhed in Waſte, if ſhe agrees to the eſtate. 
2 Noll. Abr. 827: 1 Luft. 54: Kel. 113. But if ſhe waives 
the eftate, ſhe all not be charged. So, upon leaſe for 
years made to the Baron and Feme, Waſte lies again 
both. And if Baron and Feme are joint Leſſees for 
vears, and Baron does Waſte, and dies, Action of Walte 
lies for this againſt the Feme. Upon leaſe for life, to 
Baron and Feme, Waſte lies againit both, Likewiſe, 
if Feme commits Waſte, and then marries; the Action 
ihall be brought againſt both. 2 Roll. Abr. 827. And 
the writ may be Dod fecerunt vaſtum, or Quod uxor, dum 
ola flit, fecit vaſtum. Bro. Waſte, pl. 55, | 
It Baron ſeiſed for life of his Wife, in right of his 
Wiſe, does Walte, and after the Feme dies, no Action of 
Waſte lies againſt the Baron in the zenuit, becauſe he 
was ſeiſed only in right of his Wife, and the frank-tene- 
ment was in the Feme. 1 I. 5 : 5 Rep. 75, b. But 
if the Baron, poſſeſſed for years in right of tae Feme, 
does Waſte, and after the Feme dies, Ation of Waſte 
lies againſt the Baron, becauſe the Law gives the term to 


him: 1 I». 54. See Goab. 4, 5. Pl 6: Ow. 49. 


Fe caſes, if any, can now happen of Waſte or In- 


Jury done to Premiſes, but the Landlord, or perſon 


who has the inheritance, or even he who has a longer 
term ia the Premiſes, or who is himſelf liable to anſwer 
over, may maintain an Action on the Caſe in nature of 


an Action of Waſte, againſt the perſon committing the 
Injury, for Damages. See poſt. III. IV. | 


III. Tas Punish MENT for Waſte committed, was, 
by Common Law and the Statute of Marlebridge, only 
ſingle damages ; except in the caſe of a Guardian, who 


| alſo forfeited his Wardſhip by the proviſions of the great 


Charter. 2 Ji. 146, 300: Stat. 9 Hen. 3. c. 4. But 
the Statute of Gl/ouce/ter directs, that the other four ſpecies 
of Tenants (for Life, for Years, by Curteſy, or in Dower) 
ſhall loſe and forfeit the place wherein the Waſte 1s 
committed, and allo treble damages, to him that hath 
the Inheritance. The expreſſion of the ſtatute is, “he 
ſhall forfeit the ing which he hath waſted;“ and it 
hath been determined, that under theſe words the place 
is alſo included. 2 It. 303. And if Waſte be done 


' ſparſim, or here and there, all over a Wood, the 


whole Wood ſhall be recovered ; or if, in ſeveral Rooms 
of a Houſe, the whole Houſe ſhall be forfeited ; be- 


_ cauſe it is impracticable for the Reverſioner to enjoy 


only the identical places waſted, when lying inter- 
ſperſed with the other. Co. Lit. 54. But if Waſte be 
done only in one end of a Wood, (or perhaps in one 
Room of a Houle, if that can be conveniently ſeparated 
from the reſt,) that part only is the loc 'vaftatus, or 
taing waſted, and that only ſhall be forfeited to the Re- 


verſioner. 2 I. 304: 2 Comm. c. 18. 


The Redreſs for this injury of Waſte is of two kinds; 
Preventive and Corrective: the former of which is by 
Writ of Eftrepement, the latter by that of Waſte. 
 Eftrepement is an old French word, fignifying the 
fame as Waſte, or Extirpation : and the Writ of E/repe- 
ment lay at the Common Law, after Judgment obtain- 
ed in an Action real, and before the poſſeſſion was de- 


livered by the Sheriff; to ſtop any Waſte which the 


vanquiſhed party might be tempted to commit in Lands, 
which were determined to be no longer his. 2 1». 328. 


Baut as in ſome caſes the Demandant may be jultly ap- 


15 


| 


prehenſive, that the Tenant may make Waſte or Eee 

ment pending the ſuit, well knowing the weaknels 0: 
his ticle, therefore the ſtatute of Glouceſer, 6 Eg. 1, 
c. 13, gave another writ of Efrepement, pendente placito, 
commanding the Sheriff firmly to inhibit the "Tenant 
« ne faciat waſtum wel eflrepamentum pendente f/acito 
6 dicto indiſcuſſo. Regift. 77. And, by virtue of either 
of theſe writs, the Sheriff may reſiſt them that do, c 
offer to do, Waſte; and, if otherwiſe he cannot pre- 
vent them, he may lawfully impriſou the Waſters, or 
make a warrant to others to impriſon them; Or, 47 
neceſſity require, he may take the prſe comatics to h. 
aſſiſtance, So odious in the fight of the Law is Was 
and Deſtruction. 2 It. 329: 3 Comm. c. 14. See fur 
ther, this Dict. title Z/reperment. 

A Writ of Waſte is allo an Action, partly ſounded 
upon the Common Law, and partly upon the Statute 0/ 
Glouceſter, c. 5; and may be brought by him who hac 
the immediate eſtate of inheritance in reveiſion or re- 
mainder, againſt the Tenant for Life, Tenant in Dow- 
er, Tenant by the Curteſy, or Tenant for Years, 
This Aion is alſo maintainable, in purſuance of ſtatute 
Weftm. 2, (13 E. 1. c. 22, ) by one Tenant in Common 


of the Inheritance againſt another, who makes Waſte in 


the eſtate holden in common. The equity of which 
ſtatute extends toJoint-tenants, but not to Coparcener: : 
Becauſe, by the old Law, Coparceners might make par- 
tition, whenever either of them thought proper, ard 
thereby prevent future Waſte; but Tenants in Common 
and Joint-tenants could not; and therefore the ſlatute 
gave them this remedy, compelling the defendan: 
either to make partition, and take the place waſted to 
his own ſhare, or to give ſecurity not to commit any 
farther Waſte. 2 It. 403, 404. But theſe Tenants 
in Common and Joint-tenants are not liable to the 
penalties of the ſtatute of G/ouce/er, which extends only 
to ſuch as have Life-eſtates, and do walle to tne pre- 
judice of the Inheritance. The Waſte however muſt be 
ſomething conſiderable; for if it amount only to twelve 
pence, or ſome ſuch petty ſum, the plaintiff ſhall no: 
recover in an Action of Waſte: nam de minimis non cu! at 
lex. Finch. L. 29: 3 Comm, c. 14. 


This Action of Waſte is a mixed action; partly real. 


ſo far as it recovers Land, and partly perſonal, fo far as it 
recovers Damages: For it is brought for both thoſe 
purpoſes; and, if the Waſte be proved, the plainti# 
ſhall recover the thing or place waſted, and alſo treble 
damages, by the Statute of Glouceſter. The Writ of 
Waſte calls upon the Tenant to appear and ſhew cauſe, 
why he hath committed Waſte and Deſtruction in the 
place named, ad exheredationem, to the diſinheriſon, of 
the plaintiff, F. N. B. 55. And if the defendant makes 
default, or does not appear at the day afiigned him, 
then the Sheriff is to take with him a Jury of twelve 
men, and go in perſon to the place alleged to be waſted, 
and there inquire of the Waſte done, and the Damages : 
and make a return or report of the ſame to the Court, 
upon which report the judgment is founded, Peph. 23. 
For the Law will not ſuffer ſo heavy a judgment, as the 
forfeiture and treble damages, to be paſſed upon a mere 
default, without full aſſurance that the fact is according 
as it is ſtated in the writ. But if the defendant appears 
to the writ, and afterwards ſuffers judgment to go againſt 
him by default, or upon a aii dicit, (when he makes 
no anſwer, puts in no plea, in defence,) this amounts to a 

confeſhon 
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conſeſſion of tne Waſte ; ſince, having once appeared, 
he cannot now pretend ignorance of the charge. Now 
therefore the Sheriff ſhall not go to the place to inquire 
of the fact, whether any Waſte has, or has not, been 
committed; for this is already aſcertained by the ſilent 
confeſſion of the defendant : but he ſhall only, as in de- 
faults upon other actions, make inquiry of the quantum 
of damages. Cro. Elix. 18, 290. The defendant, on the 
trial, may give in evidence any thing that proves there 
was no Waſte committed, as that the deſtruction hap- 
pened by lightning, tempeſt, the King's enemies, or 
other inevitable accident. Co. Litt. 5 3. But it is no de- 
fence to ſay, that a ſtranger did the Waſte, for againſt 
him the plaintiff hath no remedy : though tne defendant 
is entitled to ſue ſuch ſtranger in an Action of "Treſpaſs 
wi et armis, and ſhall recover the damages he has ſuffered 
in conſequence of ſuch unlawful act. Bull. N. P. 112. 

When the Waſte and Damages are thus aſcertained, 
either by confeſſion, verdict, or inquiry of the Sheriff, 
judgment is given, in purſuance of the fatute of Glou- 
ceſter, c. 5, that the plaintiff ſhall recover the place 
waſted ; for which he has immediately a Writ of Seiſin, 
provided the particular eſtate be ſtill ſubſiſting; (for, if 
it be expired, there can be no forfeiture of the land;) and 
alſo that the plaintiff ſhall recover treble the damages 
aſſeſſed by the Jury; which he muſt obtain in the ſame 
manner as all other damages, in actions perſonal and 
mixed, are obtained, whether the particular eſtate be 
expired, or ſtill in being. 3 Comm. c. 14. 

The Proceſs incident to Action of Waſte, is firſt a Writ 
of Summons made by the Curſiter of the county where 
the land lies, and on the return of this writ the defendant 
may eſſoin, and the plaintiff adjourn, Sc. Then a pore 
is to be made out by the Filazer of the county, on the re- 
turn of which a di/?ringas iflues for the defendant to ap- 
pear, and upon his appearing the plaintiff declares, and 
the defendant pleads, &c. By fat. 8 9H. 3.c.11.4 3, 
a plaintiff ſhall have coſts in all adtions of Waſte, where 
the damages found do not exceed twenty nobles; which 
he could not by the Common Law. 

A common Writ of Waſte is of this form: 

GEORGE he Third, &c. To the Sheriff of S. greet- 
ing : If A. B. ſhall ſecure you, &c, then ſummen by goed 


Summoners C. D. that he be before our Tuſtices, &c. to ſheww 


avherefore, whereas by the Common Council of this Kingdom 
of England, it is provided, that it ſhall not be lawful for 
any man to commit Waſte, Spoil, or Deſtruction in Lands, 
Houſes, Woods, or Gardens to him demijed for term of life 
or years ; the ſaid C. in a Houſe, Lands, and Woods at 
W. which he holds for the term of his life, of the demiſe of 
the ſaid A. hath made Waſte, Spoil, and Deſtruction, to the 
difinheriting of him the ſaid A. and againſt the ferm of the 
provifien aforejaid, &C. 


IV. Bezs1Dprs the preventive redreſs at Common Law, 
the Courts of Equity, upon Bill exhibited therein, com- 
plaining of Waſte and Deſtruction, will grant an Injunc 
tion, in order to ſtay Waſte, until the defendant ſhall 
have put in his anſwer, and the Court ſhall thereupon 
make further order ; which is now become the moſt 
uſual way of preventing Waſle. 3 Comm. c. 14. 

If a Tenant for Life plant Wood on the land, which 
is of ſo poiſonous a quality that it deltroys the principles 
of vegetation, without an expreſs power. in his leaſe, 


Vor, II, 


where it is uſual to have ſuch powers, it may be con- 
ſidered as Waſte, and the Court of Chancery may grant 
an Injunction. 5 New Abr. 493: MSS. Rep. Marguis 
of Powwis v. Dorall, Canc. 

If there be Leſſee for Life, remainder for life, the 
reverſion or remainder in fee, and the Leſſee in Poſ- 
ſeſſion waſte the lands, though he is not puniſhable for 
Waſte by the Common Law, by reaſon of the mean re- 
mainder for life; yet he ſhall be reftrained in Chancery, 
for this is a particular miſchief. Moor 55 4: 1 Fern. 23. 
But if ſuch Lefſee has in his leaſe an expreſs clauſe of 
without Impeachment of Waſte, he ſhall not be injoined in 
Equity. 1 Fern. 23. 

If A. is Terant for Life, remainder to B. for Life, 
remainder to firſt and other Sons of B, in Tail Male, 
remainder to B. in Tail, c.; and B (before the birth 
of any ſon) brings a Bill againſt A. to ſtay Waſte ; and 
A. demurs to this Bill, becauſe the Plaint'ff had no 
right to the Trees, and no one that had the inheritance 
was party: Yet the Demurrer will be over-ruled, be- 
cauſe Waſte is to the damage of the Public, and B. is to 
take care of the inheritance for bis Children, if he has 
any, and has a particular intereſt himſelt, in caſe he 
comes to the eſtate. 1 Hg. Ar. 400. 

It ſeems to be a genaral principle, that Tenant in Tail 
after poſſibility, ſhall be reſtrained in Equity from doing 
Waſte, by Injunction, &c. becauſe the Court will never 
ſee a man diſinherited; fer Chan. Finch, And he took 
a diverſity, where a man is not puniſhable for Waſte, 
and where he hath a right to do Waſte; and cited Jve- 
dale's Caſe, (24 Car. 1.) ruled by Lord Rolle, to war- 
rant that diſtinction. 2 Show, 69. pl. 53. 

A. deviſed lands, on which Timber was growiag, to 
his Wife for Life, remainder to B. in Fee, paying ſe- 


veral legacies within a limited time; and in default of 
payment, the remainder to C., he paying the legacies : 


And on a Bill brought by B., the Court gave him leave 
to cut Timber for the payment of the legacies, though 
it was-oppoſed by the Tenant for Life and the Deviſee 
over, he making ſfatisfaQtion to the Widow for breaking 
the ground by Carriage, Waſte, Sc. 2 Vern. 152; and 
ſee ib. 218. 

A Leaſe without Impeachment of Waſte, takes off 
all reſtraint from the Tenant of doing it; and he may, 
in ſuch caſe, pull up or cut down Wood or Timber, or 
dig Mines, Oc. at his pleaſure, and not be liable to any 
Action. Plowd. 135. But though the Tenant may let 
the houſes be out of repair, and cut down Trees and 
convert them to his own uſe; yet where a Tenant in 
Fee-ſimple made a Leaſe ſor Years without Impeach- 
ment of Waſte, it was adjudged that the Leſſor had 
{till ſuch property, that if he cut and carried away the 
Trees, the Leflee could only recover damages in Adion 
for the Treſpaſs, and not for the Trees: Alſo it hath been 
held, that Tenant for Life without Impeachment of 
Waſte, if he cuts down Trees, is only exempt from an 
Action of Waſte, Sc. 11 Rep. 82: 1 t. 220: 2 Inf. 
146: 6 Rep. 63: Dyer 184. And if the words are, 
© to hold without Impeachment of Waſte, or any Writ 
or Action of Waite,” the Leſſor may ſeize the Trees if 
the Leſſee cuts them down, or bring Trover for them, 
Nodd's Inſt. 574. See ante Il. 

In many caſes, likewiſe, the Court of Chancery will 
reſtrain Waſte, though the Leaſe, Oc. be made without 
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WASTE IV. 


Impeachment of Waſte; For the clauſe of © without Im- 


peachment of Waſte never was extended to allow the 
deſtruction of the eſtate itſelf, but only to excuſe for per- 
miſſi ve Waſte; and therefore ſuch a clauſe would not 
give leave to fell or cut down Trees ornamental or ſhel- 
tering of a Houſe, much leſs to deſtroy or demoliſh a 
Houſe itſelf, See 5 New Abr. 495 : MSS. Rep. in 


Chan. 1744, Packington v. Packington ; and 2 Freem, 53, 


Abraham v. Bubb. So where A., on the, marriage of 
his eldeſt Son, in conſideration of 10,000 J. portion, ſet- 
tled (inter alia) Raby Caſtle on himſelf for life, without 
Impeachment of Waſte, remainder on his Son. for life, 
and to his firit and other Sons in Tail Male: After- 


Wards, having taken ſome diſpleaſure at his Son, he got 


200 workmen together, and of a ſudden ſtripped the 
Caſtle of the lead, iron, glaſs, doors, and boards, &c, to 
the value of 30co/. The Court, on the Son's filing his 
Bill, granted an Injunction to ſtay committing Walte in 
pulling down the Caſtle ; and, upon hearing the ceuſe, 
not only the Injunction to continue, but that the Caſtle 
ſhould be repaired, and put in the ſame condition it was 
in; and, for that purpoſe, a Commiſſion was to iſſue to 
aſcertain what ought to be repaired, and a Maſter to ſee 
it done at the charge and expence of the Father, and the 
Son to have his colts, 2 Fern. 738, 739 : 1 Salk, 161, 
Jane v. Ld. Barnard. Vide 1 P. Wms. 527. 

A Biltwas brought to reſtrain Tenant in Dower from 
getting Peat ; Lord Chancellor diſmiſſed it with colts, 
as it appeared to be vexatious; the Peat ſhe ſold not 


being above the value of 104. But herein it was ſaid, 
that digging Peat is in many places the ordinary Bote, 


and perhaps the only fruit that can riſe from the land. 
They do not carry away the Soil, for they dig off the 
'Turf, then take away the Peat, and lay the Turf down 
again : And the Tenant for Life can no more dig Peat 
to ſell, than cut down Timber to ſell: And the Chan- 


cellor ſaid, if be was to give any relief, he muſt direct an 


Iſſue; but that the cauſe was of too frivolous a nature to 
maintain the expence. 5 New Abr. 496 : MSS. Rep. 
Milſen v. Bragg, 1742. Vide 2 Fern. 392. 

A, Tenant tor Life, remainder to Truitees to preſerve, 
Oc. remainder to D. the plaintiff in Tail, remainder over; 
with power to A. with conſent of truſtees, to fell Timber; 


and the money ariſing to be veſted in lands, &c. to the 


ſame uſes, Oc. A. felled Timber to the value of 3000 J. 
without conſent of Truſtees, who never intermeddled; 
and A. had ſuffered ſome of the houſes to go out of repair, 
D. by Bill prayed an Account and Injunction, The 
Maſter of the Rolls ſaid, that the Timber might be con- 
ſidered under two denominations, to wit, ſuch as was 
thriving and not fit to be felled; and ſuch as was un- 


thriving, and what a prudent man and good huſband 


would fell, Sc.; and ordered the Maſter to take an ac- 
count, Sc.: And the value of the former, which was 
Waſte, and therefore belonged to the plaintiff, the next 
in remainder of the inheritance, was to go to the plaintiff; 
and the value of the other was to-be laid out according to 
the ſettlement, Sc.; but as to repairs, the Court never 


interpoſes in caſe of permiſiive Waſte, either to prohibit 


or give ſatisfaction, as it does ia caſe of wilful Waſte : 
And where the Court hath juriſdiction of the principal, 
viz. the prohibiting, it does in conſequence give relief 
for Waſte done, either by way of account, as for Timber 


felled ; or by obliging the party to rebuild, Sc. as in 
5 


1 


— 


caſe of Houſes, c.; and mentioned Ld. Barrard's Cafe 
above. But as to repairs, it was objected, that the 
plaintiff here had no remedy at Law, by reaſon of the 
demeſne Eſtate for Life to the Truſtees, between Plain- 
tiff's remainder, in Tail and the Defendant's eſtate for 
Life; and that therefere Equity ought to interpoſe, Cc. 
and that it was a point of conſequence. Sed non allocatur. 
5 New Abr. 496: MSS. Rep. Mich. Vac. 1733, Caſile- 
main v. Lord Craven. 

A Lord of a Manor may bring a Bill for an account 
of Ore dug, or Timber cut, by the Defendant's Teſ- 
tator. Thus, a cuſtomary Tenant of Lands, in which 
was a Copper Mine that never had been opened, opened 


the ſame, and dug out and ſold great quantities of Ore, 


and died ; and his Heir continued digging. and diſpoſing 
of great quantities out of the ſame Mine, The Lord of 
the Manor brought a Bill in Equity againſt the Executor 
and Heir, praying an account of the ſaid Ore ; and al- 
leged that theſe Cuſtomary Tenants were as Copyhold 
Tenants 5 and that the freehold was in the Plaintiff as 


Lord of the Manor and Owner of the ſoil; and that the 
| manner of paſling the premiſes was by ſurrender into 


the hands of the Lord, to the uſe of the Surrenderee. 
It was inſiſted for the Defendants, that it did not appear 
that the admittance in this caſe was to hold ad wolunta- 
tem Domini ſecundum conſuetudinem, &c. without which 
words, it was inſiſted, that there could be no Copyhold, 
as had been adjudged in Lord Ch. Juſt. Holi's time. 
And Lord Chan. Cowper ſaid, it would be a reproach 
to Equity to ſay, that where a man has taken another's 
property, as Ore or Timber, and diſpoſed of it in his 
lifetime, and dies, there ſhould be no remedy, 1 P. 
ms. 406. pl. 112, Biſhop of Wincheſter v. Knight. Vide 
Fin, * 135, Wild v. Sir Edw. Stradling. 2 Fern. 
263, pl. 247. | 

WherejTenants of a Manor, claiming a right of Eſlo- 
vers, cut down a great quantity of growing Timber of 
great value, their title being doubtfu!, the Court of 
Chancery entertained a Bill, at the ſuit of the Lord of 
the Manor, to reſtrain this aſſertion of it. Storer v. 
Strange; and v. Whiting, Can. Mich, 1767, Hil, 1768 : 
Mitf. Treat. 123, 124. 

One ſeiſed in Fee of Lands in which there were Mines, 
all of them unopened, by a deed conveyed thoſe lands, 
and all Mines, Waters, Trees, Oc. to Truſtees and 
their Heirs, to the uſe of the Grantor for Life, (who 
ſoon after died,) remainder to the uſe of A. for Liſe, 
remainder to his firſt, Sc. Son in Tail Male ſucceſſively, 
remainder to B. for Life, remainder to his firſt, Ge. 
Son in Tail Male ſucceſſively, remainder to his two 
Siſters C. and D. and the Heirs of their Bodies, re- 
mainder to the Grantor in Fee. A. and B. had no 
Sons; and C., one of the Siſters, died without iſſue; 
by which the Heir of the Grantor, as to one moiety of 
the premiſes, had the firſt eſtate of inheritance. A. hav- 
ing cut down Timber and ſold it, and threatened to open 
the Mines, the Heir of the Grantor, being ſeiſed of one 
moiety, at ſupra, by the death of one of the Siſters with- 
out iſſue, brought his Bill for an account of the moiety 
of the Timber, and to ſtay 4.'s opening of any Mine. 
And it was adjudged, the right of this Timber belongs 
to thoſe who, at the time of its being ſevered from the 
freehold, were ſeiſed of the firſt eftate of inheritance, 


and the property becomes velted in them. 2 P. uns. 240. 
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treſs, to have a ſatisfaction out of aſſets for permiſſive 
Wale upon the Jointure of the Teſtatrix, &c, But by 
Cooper, the Bill muſt be diſmiſſed, for here is no 


covenant that the Jointreſs ſhall keep the jointure in 
good repair; and in the common caſe, without ſome 


particular circumſtances, there is no remedy in Law or 
Equity for permiflive Waſte, after the death of the par- 
ticular tenant. Vin. Abr. tit. Waſte, p. 5 23. cites MSS, 
Rep. 1 Geo. 1. in Canc, Turner v. Buck, | 

It has been ſaid in Equity, that Remainder-man for 
Life ſhall, in Walte, recover damages in proportion to 
the wrong done to the inheritance, and not in propertion 
only to his own eſtate for life. 1 Ven. 158. 

A. being Tenant for niuety nine years, if he ſhould ſo 
long live, with Truſtees to preſerve remainder to his firſt 
and other Sons in Tail, remainder to B. in Tail; A. and 
B., before iſſue born of A., fell 'I'imber, The eldeſt Son 
of A. afterwards brings his Bill, for an account and ſa- 
tisfation of the Timber againſt Þ Per Lord Chan. : 
The plaintiff has no remedy at Law, either in his own 
name, or in the name of his truſtees. A. if he had not 
conſented to it, ſhould have brought Treſpaſs ; for 'Te- 
nant for years is conſidered as a fiduciary for Remainder- 
man, or his Leſſor. If A. had an eſtate for life, and no 
limitation to Truſtees, the plaintiff could have had no 
remedy ; becauſe Tenant for Life might have barred, 
or ſurrendered the whole eſtate to the Remainder-man: 
But here the freehold was in the "Truſtees; and the 
poſſeſſion of Leſſee for Years is in Law the poſſeſſion of 
the Owner of the freehold. The Truſtees however 
kould not here have maintained Waſte, becauſe the 
Common Law gave no Action of Waſte but to the 
Owner of the inheritance ; and the ſtatute of Glouceſter 

ives the Writ to the ſame perſon ; but the Truſtees are 
in no other condition than Remainder-man for Life. 
Truſtees may bring a Bill in Equity to ſtay Waſte, be- 
fore the contingent remainder comes in . If the 
Truſtees had brought ſuch a Bill, the Court, as to Trees 
actually cut, would have obliged them to have made 
ſatisfaction in money, to have been ſecured to attend the 
contingent uſes. Where there is Tenant for life or years, 
ſabje& to Waſte, and Timber is blown down, the Owner 
of the firſt Remainder in Tail veſted, ſhall have it; for 
the Common Law conſiders an eſtate in contingence as 
no eſtate; and when the Tree is ſevered, the property 
veſts in ſomebody. If there be Tenant for Life, re- 
mainder for Life, remainder in Fee, Remainder-man 
can have no Action for Waſte, becauſe the plaintiff muſt 
recover the place waſted, which would be injuſtice to the 
remainder over; but fuch a Remainder-man of the in- 
keritance aſter the intervening eltate, may have Trover 
for the Trees; and if Remainder-man for Life dies in 
the Life of Remainder-man in Fee, he may bring Waſte, 
— Though an InjuaRtion is a proper remedy, yet it has 
never been determined that a Bill for an Account cannot 
be maintained afterwards: And though a Recovery was 


ſuffered after Waſte done, it was to the uſe of plaintiff | 


and his Heirs, which is no new uſe, and ought not to 
bar Waſte in Equity. It is true, Action of Waſte dies 
with the perſon ; but thongh Waſte will not lie at Law, 
as the perſon committing it is dead, yet he may have relicf 
in this Court, It has been held in all caſes of Fraud, 
the remedy never dies with the perſon, but relief may 


A Bill was brought againſt the Executors of a Join- | 


WAT 


be had againſt the executor out of aſſets; and the 


Court will follow the aſſets of the party liable to the de- 


mand: and Colluſion in this Court is the ſame as Fraud. 
Docreed, a ſatis faction to be made to the plaintiff for the 
value of the Timber, as he is now Tenant in Fee of 
the eſtate ; but without intereſt, as that would be carry- 
ing it too far, 5 New Abr. 499: Garth v. Cotton. 


WASTEL-BOWL, from the Sax: Vaß heal, i.e. 
Health be to you.] A large Silver Cup or Bowl, where- 
in the Saxons, at their entertainments, drank a Health to 
one another, in the phraſe of Wals-heal. This Waſtel 
or Waſs-heal Bowl, was ſet at the upper end of the table 
in religious houſes for the uſe of the Abbot, who began 


the Health or paculum charitatis to ſtrangers, or to his fra- 


ternity. Hence cakes and fine white bread, which were 
uſually ſopped in the Waſtel-bowl, were called Waſtel- 
Bread. Mat Paris 141. 

WASTORS, Thieves fo called; mentioned among 
robbers, draw Jatches, Sc. in at. antig. 4 H. 4. c. 27, 

WATCH; To Watch is to itand ſentry, or attend as a 
guard, Oc. Watching is properly for the appreh-nding 
of rogues in the night, as Warding is for the day ; and 
for default of Watch and Ward the Towaſlip may be pu- 
niſhed. Our ancient ſtatutes direct, that in ail Towns, 
Sc, between the day of 4/cen/ion and Michaelmas-day, 
Night- Watches are to be be kept, in every City, with fix 
men at every gate; and fix or four in Towns; and every 
borough ſhall have twelve men to watch, or according 
to the number of the inhabitants of the place, from ſun- 
ſetting to ſun-riſing; who are to arreſt ſtrangers ſuſ- 
pected, and may make hue and cry after them, and juſ- 
tify the detaining them until the morning ; and Watches 
ſhall be kept on the Sea-coaſts, as they have been wont 
to be. Stats. 13 Ed. 1. ft. 2. c. 4: 5 Hen. 4. c. 3. 


Every Juſtice of the Peace may cauſe theſ- Night- | 


Watches to be duly kept; which is to be compoſed of 
men of able bodies, and ſufficiently weaponed : And none 
but inhabitants in the ſame town are compellable to 
watch, who are bound to keep it in turn; or to find 


other ſufficient perſons for them; or, on refuſal, are in- 


dictable, Sc. Co. Litt. 70: Cro. Elis. 204. See further, 
title Police. 

WaTCHEs, Made by artificers, are to have the 
makers“ names, Sc. under the penalty of 20ʃ. Stat. g 
& 10 . z. c. 28. 

WATER. BAILIFF, An officer in Port Towns, for 
the ſearching of Ships. In the city of London, there is 
a Water-Bailiff, who hath the ſuperviſing and ſearch of 
Fiſh brought thither; and che gathering of the Toll ariſ- 
ing from the Thames: He attends on the Lord Mayor, 
having the principal care of marſhalling the gueſts at 
his table; and arreſts men for debt, or other perſonal or 
criminal matters, upon the River of Thames. See fat. 


28H 6.c.5 5 
WaTeRr-CouRse. A Water-courſe does not begin 


by preſcription, nor yet by aſſent, but begins ex jure na- 


ture, having taken this Courſe naturally, and cannot be 
diverted, 3 Bulft. 340. 

Action on the Cale lies for diverting a Water-courſe to 
my prejudice. See Actien en the Caſe; and Het, 32: Skin, 
316, 389: 5 Med. 206: 22 Fin. Abr. 525, 528. 


WATER Gar, A fea wall or bank, to reſtrain 


the current and overflowing of the Water, It ſiguifies 
EY | alto 
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alſo an inſtrument to gauge or meaſure the quantity or 


deepneſs of any Waters. | 
WaTtR-Ganc, Watergangium.] A Saxon word 


For a trench or courſe to carry a ſtream of Water; ſuch 
as are commonly made to drain Water out of marſhes. 


Ordin. Mariſc. de Romn. Chart, H. 3. 
Warkx-GAvEL, A rent paid for fiſhing in, or 
other benefit received from, ſome river. Chart. 15 H. 3. 
WaTER-Mreasvure, Is greater than Hinchefter Mea- 
ſure, and uſed for felling of Coals in the Pool, Sc. men- 
tioned in the Hat. 22 Car. 2. c 11. | 
WATERMEN. The Lord Mayor and Court of Al- 
dermen, in London, have 2 great power in the Govern- 


ment of the Company of Watermen, and appointiag 
the fares for plying oa the Thames; and the juſtices of 
Peace for Middl:jex, and other adjoining counties, have 
Ttkewiſe authority to hear and determine offences, Cc. 


Watermen's names are to be regiſtered ; and their boats 

2 twelve feet and a half long, and four feet and a half 
broad, or be liable to forfeiture. Alſo none ſhall ply on 
the River, but ſuch as have been apprentices to Water- 


men for ſeven years, &c, Stat. 2 & 3 P. & M. c. 16. 
The Lightermen on the Thames, and Watermen, are 
made a Company: The Lord Mayor and Aldermen are 


yearly to elect eight of the beſt Watermen, and three 
of the beft Lightermen, to be Overſeers and Rulers ; 
and the Watermen to chooie Aſſiſtants at the principal 
Stairs, for preſerving good government; and the Rulers 
and Aſſiſtants may make rules to be obſerved under pe- 
nalties, &c. The Rulers, on their Court-days, ſhall 
appoint forty Watermen to ply on Sundays, for carrying 
Paſſengers croſs the River; and pay them for their la- 
bour, and apply the overplus of the money to the poor 
decayed Watermen : Where perſons travel on a Sunday 


with boats, they are to be licenſed and allowed by a 


Juſtice, on pain of forfeiting 55. Stat. 11& 12 V. z. c. 21. 
No perſon working any wherry- boats, or barges, on the 


River Thames, (hall take an apprentice or ſervant, but 


ſuch Watermen as are houſekeepers, &c. on pain of 


101. And no apprentice ſhall take upon him the care of 


any boat, till he is ſixteen years of age, if a Waterman's 


fon; and ſeventeen, if a Landſman's ;- unleſs he hath 


worked with ſome able Waterman for two years, under 


the penalty of 10s. If any perſon, not having ſerved 


ſeven years to a Waterman, &c. row any boat on the 
ſame river for hire, he ſhall forfeit 10/, But Gardeners? 
boats, Dung-voats, Wood-lighters, Fiſhermen, Weſtern- 
barges, Oc. are excepted. The penalties to be levied by 
diſtreſs; for want of which the Lord Mayor, or a Juſtice of 
Peace may commit the offenders to the Houſe of Correction 


for any time not exceeding a month, nor leſs than four- 


teen days, Cc. Stat. 2 Geo. 2. c. 26.—Watermen uſing 
boats, &c. upon the Thames, are not to take any appren- 


tice under 14 years old, who ſhall be bound for ſeven 


years, and inrolled in the book of the Watermen's Com- 
pany, on pain of 10/. No more than two apprentices 


to be taken at one time ; when the firſt hath ſerved four. 


years, under the like penalty. No Tilt- boat, Row- 


barge, Ec. ſhall take in above thirty-ſeven paſſengers, 


and three more by the way : nor any other Boat above 
eight paſſengers, and two by the way, on forfeiture of 
81. for the firſt offence, and 101. for the ſecond, Oc. 
Aud in caſe any perſon be drowned, where a greater 
vumber is taken in, the Watermen to be guilty of Felony, 


WAY. 


and tranſported : Alfo Tilt-boats, uſed between London 
Bridge and Grave/end, ſhiall be 15 tons, and not under, and 
the other Boats 3 tons. Rulers of the Company of Water- 
men are to appoint two Officers, one at Billing ſgate at 
high water, and another at Grawve/erd, to ring a bell for 
the Tilt boats, Oc. to put off; and they not 1mmedi- 
ately proceeding in their voyage, with two ſuſſicient men, 
ſhall forfeit 5/. leviable on their boats, tackle, Oc. See, 
as to Hat. 34 Geo. 3. c. 65, for further regulating Wa- 
termen, this Dictionary, title Police. | 

WATER-ORDEAL ; See Ordtal. 

WATERSCAPE, from the Sax. Vaeter, Agua, & 
Schap, dudus.] An Aqueduct, or paſſage for Water. 

WATLING-STREET, Is one of thoſe four ways 
which the Romanus are ſaid to have made in this king- 
dom, and called them Conſalares, Prætorios, Militares, 
& Publicas, This Street is otherwiſe called Werlam.. 
Street, See R. How. Ff. 248, a. u. 10, This Street leads 
from Dover to London, St. Albans, Dunſtable, Toxoceſler, 
Atherſton, and the Severn, near the Wrekin, in Shropſhire, 
extending itſelf to Angleſey in Wales. Anno 39 El. c. 2. 

The Second is called Ibenild.- Street, fo called. ab Tceris, 
ſtretching from Southampton over the River Vs, at Nevo- 
bridge ; thence by Camden and Litchfield ; then it paileth 
the River Derabent by Derby, ſo to Boljower Caltle, and 
ends at Tinmouth. 

The Third was called The Foe, becauſe in ſome places 

it was never perfected, but lies as a large Ditch ; or, as 
Coabel ſays, from having a Ditch on one fide of it: This 
way led from Cornwall through Devonſhire, by Tetbury, 
near Stow in the Wolds, and beſides Coventry to Leiceſter, 
Newark, and ſo to Lincoln. 
The Fourth was called Ermiue or Erminage Street, be- 
ginning at St. David's in Weſt Wales, and going to 
Southampton. See the Laws of Edward the Confe/or, 
whereby theſe four public ways had the privilege of Pax 
Regis. See Hollingſbed's Chron, vol. 1. cap. 19.; and Henry 
of Huntingdon, lib. 1. in principio. And in Leg. Will. 1, 
c. zo, there are three ways mentioned; but 1kenild- 
Street is omitted : See alſo an old Deſcription of theſe 
ways, made by Rebert of Glouceſter. Doug. Antiq. of 
Warw. p. 6 ; Cowell. 

WAVESON, Such Goods as after Shipwreck do ap- 
pear ſwimming upon the Waves. Chart, 18 Hen, 8. See 
titles Flotjam ; Wreck. a 

WAX-CHANDLERS; See title Candles. 

WAXSCOT, Ceragium.] A Duty anciently paid, twice 
a year, towards the charge of Wax Candles in Churches, 
Spelman. | | 

WAY, Via.] A Paſſage, Street, or Road. Lit.. 
A Way, or the Right of going over another man's Ground, 
is claſſed by Black/lone among Incorporeal Hereditaments, 
In ſuch private Ways, a particular Man may have an In- 
tereſt and a Right, though another be the Owner of the 
Soil. 2 Comm. c. 3. 

This may be grounded on a ſpecial Permiſſion; as 
when the'Owner of the Land grants to another a Liberty 
of paſling over his grounds, to go to Church, to Market, 
or the like; in which caſe the Gift or Grant is particu- 
lar; and confined to the Grantee alone; it dies with the 
perſon ; and if the Grantee leaves the country, he can- 
not aſſign over his Right to any other ; nor can he juſtify 
taking another perſon in his company. Finch. L. 31. A 
Way may be alſo by Preſcription ; as if all the — 
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WAY. 


of ſuch a hamlet, or a'] e owners and occupiers of ſuch 
a farm, have immemorially uſed to croſs ſuch a ground, 
for ſuch a particular purpoſe ; for this immemorial uſage 
ſuppoſes an original grant, whereby a Right of Way thus 
appurtenant to land or houſes may clearly be created. 
A Right of Way may allo ariſe by a& and operation of 
Law): for, if a man grants me a piece of ground in the 
middle of his field, he at the ſawe time tacitly and im- 
pliedly gives me a Way to come at it; and may crofs 
his land for that purpoie without treſpaſs. Finch. L. 53. 
For when the Law doth give any thing to one, it giveth 
impliedly whatſoever is neceſſary for enjoying the fame, 
1 Iii. 56. 

Where a man has a Way to his Cloſe, he cannot go 
further without a Preſcription; but it is held if he go to 
a Mill or Bridge, it may be otherwiſe. 1 Ld. Raym. 75. 

if a man has a Right of Way over another's land, and 
the Way becomes impaſſable by the overflowing of a 
river, he cannot juflify going over the adjoining land, 
unleſs the Owner of the land is bound, by Preſcription, or 
in his own Grant, to repair the Way: But if public High- 
ways are foundrous, paſſengers are juſtified, from prin- 
ciples of convenience and neceſſity, in turning out upon 
the land next the road. T v. II hicchead, Doag. 710. 

Diſturbance of Ways is very mila: in its nature to 


Diſturbance of Common. See title Common. It princt- 


pally happening when a perſon, who bath a Right to a 
Way over another's grounds, by Grant or Preſcription, is 
obſtructed by incloſures, or other obſtacles, or by plough- 
ing acroſs it; by which means he cannot enjoy ais Right 
of Way, or at leaſt not in ſo cominodious a manner as he 
might have done, If this be a Way annexed to his eſtate, 
and the obſtruction is made by the tenant of the land, 
this brings it to another {pecies of injury ; for it is then 
a Nuſance, for which an Aſſiſe will lie. See title Nz/azce. 
But if the Right of Way, thus obſtructed by the tenant, 
be only in groſs, (that is, annexed to a man's perſon, and 
unconnected wich any lands and tenements,) or if the 
obſtruction of a Way belonging to au houſe or land is 
made by a ſtranger, it is then in either cafe merely a Diſ- 
turbance ; for the obſtructioa of a Way in groſs is no 
detriment to any lands or tenements, and therefore 
does not fall under the legal notion of a Nuſance, which 
mult be laid ad nocumentum /iberi tenementi 5 and the ob- 
fruQion of it by a ſtranger can never tend to put the 


Right of Way in diſpute : the remedy thereſore for 


theſe Diſturbances is not by Aſſiſe or any real action, but 


by the univerſal remedy, of Afton on the Caſe to recover 


damages. 3 Comm. c. 16: Hale on F. N. B. 183: Lutw. 
111, 119. 

Ways and Mans, Committee of; See title Taxes. 

WEALD, or WAL, In the beginning of names of 
places, ſignifies a ſituation near a Wood, from the Sax. 
IWeald, i.e. a Wood. The woody parts of the counties 
of Kent and Su/tx, are called the Nals; though miſ- 
printed Mildes in the ſtatute 13 & 14 Car. 2. c. G. 

WEALREAF, from the Sax. Wal, Strages, & Reaf, 


Spoliatio.] The robbing* of a. dead man in his grave. 
| Leg. Ethelred. cap. 21. 


WEAR, A great dam made acroſs a river, accom- 
modated for the taking of fiſh, or to convey a ſtream to 
2 mill. All Wears, for the taking of fiſh, are to be put 
down, except on the ſea coaſts, by Magna Carta, c. 23, 
and flat. 25 Ed. 3. ft. 4. c. 4. Commiſſions ſhall be 


* 


WEIGHTS. 


granted to Juſtices, to keep the Waters, ſurvey Wear; 
ard Mills, and to inquire of and correct abuſes; and 


where it is found by them that any new Wears are made, 


or others altered, to the nuſance of the Public, the She- 
nt, by /cire facias, is to give the perſon making them 
notice of it; and if he do not amend the ſame in three 
months, he ſhall for feit 100 marks, Sc. Stats, 1 H. 4. 
c. 12: 4 H. 4. c. 11: 12 Ed. 4 c 7. 

WEAVERS. Perſons uting the trade of a Weaver, 
ſhall not keep a cucking or ſulling-mill, or uſe dying, 
Sc. Or have above two looms in a houſe, in any Cor- 
poration or Market-town, on pain of forfeiting 20s. a 
week: And ſhall ſerve an apprentice ſhip of ſeven years 
to a Weaver or Clothier, or ſhall forfeit 204. Sc. Sar. 
2&3P.& M. c. 11. By flat. 13 Gee. 3. c. 68, the 
wages of Journeymen Weavers in London are to be 
ſettled by the Lord Mayor, Recorder, and Aldermen. 
Maſters giving more wages than fo appointed, to forfeir 
50l.; and Journeymen demanding, or combining to de- 
mand more, to forfeit 40s. or be impriſoned for three 
months, | 

WED, Sax. ] A covenant or agreement; whence to 
wed, a wedded huſband, wedded bond-ſlave. Comve!!. 

WEDBEDRIP, The cuſtomary ſervice which inferior 
tenants paid to their Lord in cutting down their corn, or 
doing other harveſt duties. From the Sax. Ved, (ante,) 
and Biddan to pray or deſire, and Rippanto reap or mow. 
As a Covenant of the Tenant to reap for the Lord at the 


time of his bidding or commanding. Parech. Autig. 4013 


Cowell. 

WEEK, Septimana. | Seven Days of Time; feur of 
which Weeks mute a Lunar Month, Sc. The Week 
was ſaid to be originally divided into ſeven Days, ac- 
cording to the number ot the ſeyen Planets. Stege. 

WEIGH, Waga.] A Weigh of. Cheeſe or Wool, con- 


. taining two hundred and fifty- ſix pounds; in W the 


Weigh of Cheeſe is three hundred pounds. A Weigh of 
Barley or Malt is fix quarters, or forty-eight buſhels. 
There is alſo a Weigh of Salt. See fat. 9 H. 6. c. 8. 
WEIGHT'S, Pendera.] Ax D MeaSures; are uſed. 
between buyers and ſellers of goods and merchandize, for 
reducing the quantity. and price to a certainty, that there 
may be the leis room for decent and impoſition. There 


are two ſorts of Weights in uſe with us, wiz. Trey- 


Weight and Awoirdupois : Troy-Weight contains twelve 
ounces to the pound, and no more; by which are 
weighed gold, filver, pearl, jewels, medicines, ſilk, 
wheat-bread, &c. Awoirdupois contains fixteen ounces. 
in the pound, by which grocery wares, copper, iron, 
lead, fleſh, cheeſe, butter, tallow, hemp, wool, Sc. 
are weighed. In this Weight twelve pounds over are 
allowed to every hundred, fo as one hundred and twelve: 
pounds make the Hundred Weight. Dat, 248. 

la the compoſition of Troy-//z:ght, twenty penny- 
weights make an ounce, twenty-four grains a penny- 
weight, twenty mites a grain, twenty-four droits a mite, 
twenty perits a droit, and twenty-four blanks a perit. 
The Troy-Weight is ſaid to be 20s. ſterling in the 
pound; and the {voirdupois-Height 255. Rerling. 4 Shep. 
Abr. 194. 

Fleta mentions a Weight, called a Tree. II eight, being 
the ſame with that we now call Troy-I#eight; and, ac- 
cording to the ſame author, all our Weights have their 
compoftion from the Penny ſterling, which ought to 
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WEIGHTS. 


weigh thirty-two wheat-corns of the middle ſort ; twen- 


ty of which Pence make an ounce, and twelve ſuch 
ounces a pcund ; but fifteen ounces make the Merchants? 
pound. Flea, lib. 2. c. 12. 

By Magna Charta, 9 H. 3. c. 25 : flats. 14 Ed. 3. 
H. 1. c. 12: 25 Ed. 3. fl. 5. c. 10: 27 Ed. 3. fl. 2. c. 10, 
&c. there is to be but one Weight, c. throughout the 
kingdom; but this is to be underſtood of the ſame ſpe- 
cies of goods; otherwiſe the Troy and Awoirdupois 

. Weights would not be permitted, Every City, Borough, 
and Town ſhall have a common Balance, with common 
Weights ſealed ; on pain of 1c/ in the City, 5/. in the 
Borough, and 4os. the Town. Stat. 8 H. 6. c. 5. But 
only Cities and Market-towns are injoined to have com- 
mon Balances, Weights, and Meafures, by fat. 11 H. 7. 
c. 4. By this latter ſtatute, Weights are to be marked by 
the chief officers of places, and ſealed, c. Refuſing 
or delaying to do it, is liable to a penalty of 40s. Al- 
lowing Weights not agreeable to the ſtandard, incurs a 
forfeiture of 5/. Sc. The Mayors and ſuch cfiicers are 


once a year to view all Weights and Meaſures, and 


burn and deftroy thoſe which are defective; alſo fine 
the offenders, c. And two Juſtices of Peace have 
power to hear and determine the defaults of Mayors, 


By at. 35 Geo. 3. c. 102, the Juſtices in Quarter Seſ- 


ſions in every county are required to appoint perſons to 
examine the Weights and Balances within their reſpec- 
tive juriſdictions, Theſe Inſpectors may ſeize and exa- 
mine Weights in ſhops, Cc. and ſeize falſe Weights and 
Balances; and the offender being convicted before one 
Juſtice, ſhall be fined, from 20s. to 55. Perſons ob- 
ſtructing the Inſpectors to forfeit, from 40s. to 55, In- 


ſpectors to be recompenſed out of the County-rate. 


Standard Weights to be purchaſed by the Seſſions out of 
the County- rate, and produced to all perſons paying for 
the production thereof; Informations to be within one 
month. The Act not to infringe on the authority of 
Corporations, Court-Leets, &c, But perſons puniſhed 


by this Act not to ſuffer under any other Statute or Law. 


By fat. 36 Gee. 3. c. 85, a Balance and Weights are 
to be kept in every Corn Mill, which may be examined 
by InſpeQors appointed under the preceding Act: the 
proviſions of which are extended to Corn Mills. See alſo 
Hat. 36 Geo. 3. c. 86, to prevent abuſes and frauds in the 
Packing, Weight, and Sale of Butter: And far. 10G. 3. 
c. 23, for regulating Weights, Balances, and Meaſures 
in Marybene ; by means of Inſpectors appointed by the 
Commiſſioners of Paving, &c. 

It has been determined, that although there had been 
a cuſtom in a town to ſell butter by 18 ounces to the 
pound; yet the Jury of the Court-Leet were not juſti- 
fied in ſeizing the butter of a perſon who ſold pounds 
leſs than that, but more than 16 ounces each; the Sta- 

_gute Weight. 3 T. Rep. 271. Sce further, title Meaſures. 

WIC HTS or Aux CEL, Mentioned in „at. 14 E. 3. 
H. 1. c. 12. See Auncel-Weight. 

WEN D, Vendus, i. e. Perambulatia, from the Sax. 


| Wendan.] A certain quantity or circuit of ground. 
Rental. Regal. Maner. de Wye, pag. 31. 


WERE ; See Wergild. [ 
*WERELADA, from the Sax. Were, i. e. Pretium 


 gapitis hominis occifi, & Ladian purgare.] Where a 


man was ſlain, and the price at which he was valued not 


paid to his relations, but the party denied the fact, 


WHI 


| then he was to purge himſelf by the oaths of ſevera] 


perſons, according to his degree and quality: and this 
was called Verelada. Leg. H. 1. c. 12. See next title, 

WERGILD, WEREGILD, Veregildus.] The price 
of Homicide, or other enormous offences; paid partly to 
the King for the loſs of a Subject, partly to the Lord 
whoſe vaſſal he was, and partly to the party injured, or 
the next of kin of the perſon ſlain. LL. H. 1. See 
4 Comm. 188. | 

In our Saxen Laws, particularly thoſe of King Athel. 
fan, the ſeveral Weregilds for Homicide were eſtabliſhed 
in progreſſive order, from the death of the Ceorl or 
peaſant, up to that of the King himſelf, And in the 
Laws of King Henry I. we have an account of what 
other offences were then redeemable by Weregild, and 


what were not fo. The Weregild of a Ceorl was 266 


thry/mas, that of the King 30,000; each thryſma being 
equal to about 15. of our preſent money. The Were- 
gild of a Subject was paid entirely to the Relations of the 
party {lain ; but that of the King was divided, one half 
being paid to the Public, the other to the Royal Family, 
4 Comm. c. 23, Cn. See further, this Dic. titles Appeal 
of Death; Homicide. 
WEST-SAXONLAGE, The Law of the 7//f. 
Saxons. See Merchenlage. | 
WESTMINSTER, Wftmonafterium, Sax. Weft-myn- 
ter, i. e. Occidentale Monafterium.] The ancient ſeat of 
our Kings ; and is now the well-known place where the 


High Court of Parliament, and Courts of Judicature fit ; 


It had great privileges granted by Pope Nicholas; among 
others, Ut amplius in perpetuum Regie conſtitutionis locus fit 
atque repo/itorium regalium inſignium. 4 1nſt. 255. See fur- 
ther, titles London; Police; Biſhop; Fiſh, &c. 
WHALES, And Sturgeon ; See Rega! Fiſhes. 
WHALE-FISHING; See title F:/> ; Fiſhery ; and 
Fiſhing. 
WHARF, WFharfa.] A broad plain place, near ſome 


creek or haven, to lay goods and wares on, that are 


brought to or from the water. Stat. 12 Car. 2. c. 4. 
See title Harbours and Havens. 

WHARFAGE, Wharfagium.] Money paid for land- 
ing of goods at a Wharf, cr for ſhipping and taking 
goods into a Boat or Barge from thence. See „at. 22 
Car. 2. c. 11. 

WHARFINGER, He that owns or keeps a Wharf. 
See title Carrier. 

WHEELAGE, Rotagium.] Tributum quod rotarum 
nomine penditur ; hoc eft, pro plauſtris & carris tranſeunti- 
bus. Spelm. 

WHERLICOTES, The ancient Britiſb chariots, that 
were uſed by perſons of quality before the invention of 
coaches. Steeg Surv. Lond. p. 70. 

WHINIARD, A ſword, from the Sax. Hinr. i. e. to 
get, and Are honour ; becauſe honour is gained by the 
ſword. A cant word uſed by Butler in Hudibras. 

WHIPPING, A puniſhment inflicted for many of the 
ſmaller offences. See title JupGMmEnNT, Criminal, 

WHITEHART-SILVER, A mul on certain lands 
in or near the Foreſt of Whztehart, paid yearly into the 
Exchequer, impoſed by King Hen. III. upon T homas de la 
Linde, for OE a beautiful white Hart which that 
King before had ſpared in hunting. Camd. Brit. 150. 
WHITE MEATS, Milk, butter, cheeſe, eggs, and 


| any compoſition of them ; which before the Reformation 


Were 


i "FT tt _nS 


©» Uh 9 


WHI 
were forbid in Lent as well as fleſh, till Ring Hen. VIII. 
publiſhed a proclamation allowing the eating of White- 
meats in Lent, Anno 1543. 

Wuire-REenT, A Duty or Rent payable by the Tin- 
ners in Devonſhire to the Duke of Cornwall, See Quit- 
Rent. 

WrrTz-RenTs. Payments or Chief Rents reſerved in 
Silver or White Money, called White Rents or Blanch- 
Farms, reditus alli; in contradiction to Rents reſerved 
in work, grain, &c. See Alba Firma. 

WHITE-SPURs, A kind of Eiquires called by this 


name. 


WIIITSUNTIDE, The Feaſt of Penteceſt, being the 
fiftieth day after Eaſter: It is ſo called, ſaiih Blount, be- 
cauſe thoſe who were newly baptized came to the church, 
between £after and Penteco/?, in white garments. Blount”s 
Dia. © | 
WHITSUN-FARTHINGS, Mentioned in Letters 
Patent of King Heu. VIII. to the Dean of Worceſter. See 
Pentecoſt als. 

WHITE-STRAITS, A kind of coarſe cloth in De- 
onſhire, about a yard and half-a-quarter broad, raw; 
mentioned in fat. 5 H. 8. c. 2. 1 

WII OLE-BLOOD; See title Deſcent. 

WIC, A place on the ſea-ſhore, on the bank of a 
river. 1 II. 4. It more properly ſignifies a town, vil- 
lage, or dwelling- place; and is often in the Saxen lan- 
guage made a termination to the name of the town, 
which had a complete name without it, as Lunden II ic, 
i, e. London Town ; ſo Ipfwich is written in ſome old 
Charters Yillo de Gippo Wico, which is the ſame thing, 
for Gipps is the name, and Gipps Wic is Gipps Town. 

WICA, A Country-houſe or Farm. There are many 
ſuch houſes, now called the Wick and the Wike, Cartu- 
lar Abbat. Glaſton. 29. ; 

WICHENCRIP, Sax. Witchcraft. ] The word occurs 
in the Laws of K. Canute, c. 27. . 

WIDOW, Vidua, Relicta.] A married Woman be- 
reft of her Huſband, left all alone. Lit. The Widow 
of a Freeman of London may uſe her Huſband's trade, 


ſo long as ſhe continues a Widow. Chart. K. Cha. I, 


See title Baron and Fence. 

Wipow's CHaMBER. In London, the Widow of a 
Freeman is, by the cuſtom of the City, enticled to her 
Apparel, and the Furniture of her Bed-chamber, called 
the Widow's Chamber. See title Executer V. g. 

W1pow or THE KinG, Fidua Regis. ] Was ſhe 
that after her Huſband's death, being the King's Te- 
nant in Capite, could not, during the continuance.of the 
Feodal Law of 'Tenures, marry again without the King's 
conſent.” Staundf. Prærog. c. 4. See title Teuures. 

1 WIFE, Uxor.] A Woman married, See Baron and 
eme. 

WIGREVE, From the Sax. Vg. 1. e. Sylva, and 

Greve, Prepo/itus.] The Overſeer ot a Wood. SY. 

WIGHT ISLAND, Was anciently called Gui/5 by 
the Britons ; whence it had many other names, as Icla, 
Motha, &c. Law Lat, Dict. 

WILD-FOWL, Are not to be deitroyed by nets or 
otherwiſe, nor their eggs taken, under divers penalties. 
Stat. 25 Hen 8. c. 11. Sge title Game- Laws. 

WILL, Defed of. See title [dots and Lunatics. 

Wilt, EsTATES AT; A ſpecies of Eſtates not Free- 
hold. An Eſtate at Will is where lands and tenements are 


titles Sfferance ; Lea/s, 


WILT. 


| let by one man to another, to have and to hold at the Will 


of the Leſſor, and the Tenant by force of this Leaſe ob- 
tains poſſeſſion. Liit. § 68. | 


Such Tenant hath no certain indefeaſible Eſtate, no- 
thing that can be aſſigned by him to any other; becauſe 
the Leſſor may determine his Will, and put him out 
whenever he pleaſes. But every Eftate at Will is at 
the Will of both parties, Landlord and Tenant; ſo that 
either of them may determine his Will, and quit his con- 
nexions with the other, at his pleaſure. 1 If. 55. Yet 
this muſt be underitood with ſome reſtriction ; for if the 
Tenant at Will ſows his land, and the Landlord, before 
tae Corn ts ripe, or before it is reaped, puts him out, yet 
the 'Tenant ſhall have the Emblements, and free ingreſs, 
egreſs, and regreſs, to cut and carry away the Profits. 
1 Int 56. And this for the ſame reaſon upon which all 
the caſes of Emblements turn, viz. the Point of Uncer- 
tainty; ſince tne Tenant could not poſſibly know when 
his Landlord would determine his Will, and therefore 
could make no proviſion againſt it: and having ſown 
the land, which 1s for the good of the Public, upon a 
reaſonable preſumption, the Law will not ſuffer him to 


be a loſer by it. But it is otherwiſe, and upon reaſon 


equally good, where the Tenant himſelf determines the 
Will; for in this caſe the Landlord ſhall have the Pro- 
fits of the land. 1 rf. 55. See tiile Emblements. 


What a& does, or does not, amount to a determination 
of the Will on either fide, has formerly been matter of 
great debate in our Courts. But it now feems ſettled, 
that, (beſides the expreſs determination of the Leſſor's 
Wilt, by declaring that the Leſſee ſhall hold no longer; 
which muſt either be made upon the land, or notice muſt 
be given to the Leſſee,) the exertion of any at of Owner- 
ſhip by the Leſſor, as entering upon the premiſes and 
cutting timber, taking a diſtreſs for rent and impounding 
it thereon, or making a feoffment, or leaſe for years of 
the land, to commence immediately; any act of Deſer- 
tion by the Leſſee, as afligning his eſtate to another, or 
committing waite, which is an act inconſiſtent with ſuch 
a tenure; or, which is ir omnium, the death or out- 
lawry of either Leſſor or Leſſee; puts an end to or deter- 
mines the Eſtate at Will. 2 Comm. c. g. 


The Law is however careful, that no ſadden deter- 
mination of the Will by one party ſhall tend to the mani- 
feſt and unforeſeen prejudice of the other, This appears 
in the caſe of Emblements before mentioned ; and, by 
a parity of reaſon, the Leſſee, after the determination of 
the Lefſor's Will, ſnall have reaſonable ingreſs and 
egreſs to fetch away his goods and utenſils. Zzze. { 69. 
And, if rent be payable quarterly or half-yearly, and the 
Leſſee determines the Will, the rent ſhall be paid to the 
end of the current quarter or half- year. Salk. 414 : 
1 Sid. 339. And, upon the ſame principle, Courts of 
Law have of late years leaned a: much as poſlible againſt 
conſtruing Demiſes, where no certain term is mentioned, 
to be Tenancies at Will; but have rather held them to 
be Tenancies from Year to Year ſo long as both parties 
pleaſe, eſpecially where an anoval rent is reſerved ; in 
which caſe they will not (uffer either party to determine 
the Tenancy even at the end of the year, without reaſon- 
able notice to the other, which is generally underſtood 
to be half a year. 2 Cem. c. 9, & x.; and ice this Dict. 


The 


WII. I. 
The Notice muſt be to quit at the end of the year; 
and the time ſpecified in the Notice will be ſuppoſed to 


be the end of the year, unleſs the contrary is ſhewn. 


1 Term Rep. 159. If the Notice is not good for one year, 
it is not good for the next, it being ſuppoſed that the 
Landlord has waived it. 2 Bro. C. R. 161. 
If the Landlord gives notice to quit, and afterwards 
receives Rent for the time ſubſequent to the end of the 
ear, it is a queſlion for the Jury to determine, whether 
it was accepted with intent to waive the Notice. Coup. 
243. But a Diſtreſs for ſuch Rent is an unequivocal 
Waiver of the Notice. 1 H. Bl. Rep. 314. 


8; on, - 
LAST WIILLSs and TESTAMENTS. 


I, Of the Form and Manner of making Wills and 
Codicils. 
1. The Nature, and different Sorts of Wills, 
2. Nuncupative Wills. 
3. Codicils. | 
4. Of various and contradictory Wills, Codicils, 
and Legacies. And ſee this Dictionary, title 
Legacy. 
5. How Wills ſhall be executed by a Teftator, 
and atteſted by Witneſſes. 
II. Who are capable or incapable of making Wills, 
1. Generally; Aliens. | 
2, Infants; Idiots; Lunatics: Others diſabled 
by Temporal Incapacity ; Deaf, Dumb, an 
Blind Perſons. | 
3. Femes Covert. 
4. Perſons under Dureſs. 
5. Criminals; Traiters; Felons ; Outlaws ; 


Excommunicates ; Papiſts. 
III. What may be diſpoſed of by Will, 


1. Of the Statutes enabling Perſons to deviſe. 

2. What Eftates and Things are deviſable. 

3. Of Deviſes of Eflates in Foint-tenancy ; by 
Curteſy; in Dower, Sc. and of Property 


peculiarly circumſtanced. 


IV. 1. Of the Republication of Wills, 
2. Of the Revocation of Wills. 


V. General Rules as to the Conſtruction of Wills, 


For further matter, connected ewith this ſubjeF, ſee this 
Dictionary, titles Deſcent ; Eftate ; Executor; Exe- 
cutory Deviſe ; Legacy; Remainder ; Tail, or Fec- 
Tail, &c. 


I. 1. AW:rrr or Teſtament is, „the legal Declara- 
tion of a man's Intentions of what he wills to be per- 
formed after his death; a Will or Teſtament being of 

no force till after the death of the Teſtator, or perſon 
making it. 1 J. 111. . 

A Will and a Teſtament, ſtrictly ſpeaking, are not 
words of the ſame meaning: A Will is properly limited 
to Land, and a Teſtament only to Perſonal Eſtate ; and the 
latter requires Executors. Wills, by which Lands are 
diſpoſed of, are regulated by ſeveral ſtatutes made for 


that purpoſe, and ate a Conveyance unknown to the old | Trials at Common Law, See title Evidence II. 1, 


* 


WILLS. 


Common Law, which permitted a man only to diſpoſe 
of his goods or perſonal property. So the word Deviſ⸗ 
ſcems moſt properly applicable to the diſpoſition of Lands 
by Will; and Begueſt or Legacy to that of Perſonal Eſtate, 
But in a courſe of time the words have come to be ap- 
plied indifferently to a diſpoſition of Lands or Goods, 
which are frequently and continually diſtributed and de. 
viſed, at the ſame time, by the fame Will. Burn, Eccl. L. 
title Villi. | 

Upon the notion that a Deviſe of Land by Will is 
merely a ſpecies of Conveyance, is founded the follow ing 


diſtinction between ſuch Deviſes, and Diſpoſitions of Pe: - 


ſonal Eſtate ; that a Deviſe of a man's goods and per- 
ſonal property will operate upon all ſuch perſonal eſtate 
as the maker of the Will dies poſſeſſed of, at whatever 


diſtance of time he may die after making the Will: But 


Deviſe of Real Eſtate, will only operate on ſuch eſtates as 
were his at the time of executing and publiſhing his 
Will; ſo that freehold lands, purchaſed after making 
the Will, cannot paſs under any Peviſe in that Will, un- 
leſs the Will ſhall have been legally and formally te- 


publiſhed ſubſequent to the purchaſe or contract. See | 


pot. IV. 1. 

Theſe Wills and Teſtaments are divided into two 
ſorts ; firſt, Written; and, ſecondly, Verbal, or Nun- 
cupative. 

The Law alſo takes notice of a particular Gift, in the 
nature of a Will, made by any one in contemplation ot 
immediate death, which is called Dozatio cauſd morr:: ; 
a Gift in proſpect of death, This is, where a man, be- 
ing ill, and expecting to die, gives and delivers ſome- 
thing to another, to be his in caſe the giver dies; but if 
he lives, he is to have it again. In every ſuch Gift, 
there muſt be a delivery made by the giver himſelf, or 


| ſome perſon by his order, in his laſt ſickneſs, while he is 


yet alive ; for the Gift will not be good if the delivery 
is made after his death, This delivery, however, may 
be made either to the perſon himſelf, for whom the Gift 
is intended, or to ſome other fur his uſe, which will be 
equally effectual, ſo as it is made in the life-time of the 
party giving. See titles Legacy; Donatio cauſa mortis, 
No Stamp-Duty whatever is impoſed on Wills, till 
after the death of the Teſtator; when the Probate or 


Letters of Adminiſtration are charged with certain Duties, 
in proportion to the value of the deceaſed's property. A 
| Will may therefore be written and executed, by the Tel- 


tator, on unſtamped parchment or paper, | 

2. A NuncuearTive WiLL extends only to the per- 
ſonal property of the Teſtator, and is his Intention, de- 
clared in his laſt hours, before a ſufficient number of 
Witneſſes, and afterwards reduced to writing. 

As theſe Verbal Wills (which were formerly more in 
uſe than at preſent, when the art of writing is become 
almoſt univerſal) are liable to great impoſitions, and may 
occaſion many perjuries, the Statute of Frauds, „at. 29 
C. 2. c. 3, (amongſt other things) enacts, 

Firſt, That no Written Will ſhall be revoked or al- 
tered by a ſubſequent Nuncupative one; except the ſame 
(the Nuncupative Will) be in the life-time of the Teſ- 
tator put in writing, and read over to him and approved ; 
and unleſs the ſame be proved to have been ſo done, by 
the oaths of three Witneſſes at the leaſt ; who, by az. 
4 & 5 Arn. c. 16, mult be ſuch as are admiflible upon 


But 
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WILLS AND TESTAMENTS I. 2—. 


But where 2 man by Will, in writing, deviſed the re- 


ſidue of his perlonal eſtate to his Wife, and ſhe dying, he 
afterwards, by a Nuncupative Codicil, bequeathed to 
another all that he had given to his Wife; this was re- 
| ſolved to be good: For, by the death of the Wife, the 
Deviſe of the reſidue was totally void, and the Codicil 
was no alteration of the former Will, but a New Will 
for the reſidue. 1 Eg. Ab. 408: T. Reym. 334. 

\ Secondly, That no Nuncupative Will ſhall be good, 
(where the eſtate thereby bequeathed ſhall exceed the 
value of zol.) which is not proved by the oaths of three 
Witneſſes at the leaſt, who were preſent at the making 
of it: nor unleſs it be proved that the Teftator, at the 
time of pronouncing the ſame, did bid the perſons pre- 
ſent, or ſome of them, bear witneſs that ſuch was his Will, 
or to that effect; nor unleſs ſuch Nuncupative Will were 
made in the time of the laſt ſickneſs of the deceaſed, and 
in the houſe of his habitation or dwelling, or where he 
hath been reſident for the {pace of ten days or more, be- 
fore the making of ſuch Will ; except where ſuch perſon 
was ſurpriſed, or taken ſick, being from his own houle, 
and died before he returned. 

Thirdly, That after ſix months paſſed after the ſpeak. 
ing of the pretended teſtamentary words, no Teſtimony 
ſhall be received to prove any Nuncupative Will, except the 
{aid Teſtimony, or the ſubſtance thereof, were committed 
to writing within fix days after the making the ſaid Will. 

Fourthly, That no Letters Teſtamentary, or Probate of 
any Nuncupative Will, ſhall paſs the Seal of any Court 
till fourteen days at leaſt after the death of the Teſtator; 
nor ſhall any Nuncupative Will be at any time received 
to be proved, unleſs Proceſs have firſt iſſued to call in the 
Widow and next of kindred to the deceaſed, that they 


may conteſt the ſame if they pleaſe. Soldiers and Sail- 


ors, in actual ſervice, may diſpoſe of their moveables, 
wages, and perſonal eſtate, as they might before this 
Act. See the Statute. 76D 

The Legiſiature bas, by the above reſtrictions, pro- 
vided againſt frauds in ſetting up Nuncupative Wills, by 
ſo numerous a train of requilites, that the thing itſelf is 
fallen into diſuſe, and is hardly ever heard of; but in the 
only inſtance where favour ought to be ſhewn to it, when 
a perſon is ſurpriſed by ſudden and violent ſickneſs. 

The words by which the Deviſe is made, muſt be 
ſpoken with an intent to bequeath, not any looſe, idle 
diſcourſe in his illneſs; for the ſick man muſt require 
the by-ſtanders to bear witneſs of ſuch his intention: 
The Will muſt be made at home, among his family or 
friends, unleſs by unavoidable accident, to prevent im- 
- poſitions from ſtrangers; it mult be in his laſt ſickneſs ; 
for if he recovers, he may alter his diſpoſition, and has 
time to make a Written Will. It mult not be proved at 
too long a diſtance from the Teſtator's death, leſt the 
words ſhould eſcape the memory of the Witneſſes; (but 
which is permitted to be remedied by their writing down, 
within ſix days, what they heard the Teſtator ſay;) nor 

et too haſtily, and without notice, leſt the family of the 
eſtator ſhould be put to inconvenience, or ſurpriſed, 
2 Comm. c. 30. | 
. A Copier is a Supplement to a Will, or an 
Addition made by the perſon making the Will, annexed 
to, and to be taken as part of the Will itſelf, being for 
its explanation or alteration ; to add ſomething to, or to 


Vol. II. 


take ſomething from, the former diſpofitions; or to 
make ſome alteration in the quantity of the Legacies, or 
the regulations contained in the Will, This Codicil may 
alſo be either written or verbal, under the {ame refiric- 
tions as regard Wills. 2 Comm. c. 32. 

Whenever a Codicil is added to a Will or Teſtament, 
and the Teſlator declares that the Will ſha!! be in force, 
in ſuch caſe, if the Will happens to be void, for want of 
the forms required by Law in the execution, or other- 
wiſe, yet it ſhall be good as a Codicil, and ſha!i be ob- 
ſerved by the Adminiſtrator. And, though Executors 
cannot regularly be appointed in a Codicil, yet they may 
be ſubſtituted in the room of others named in the Will, 
and the Codicil is ſtill good. If Codicils are regularly 
executed and witneſſed, they may be proved as Wills; 
and fo if they are found written by the Teflator himſelf, 
they ought to be taken as part of the Will, as to the per- 
ſonal eſtate, and proved in common form by Witnefies, 
to be theHand-writing of the perſon making the Codicil, 
and by giving an account when, where, and how the 
ſame was found. Burn. Eccl, Law, 

If two Wills are found, and it does not appear 
which was the former or latter, both are void ; but if 
two Codicils are found, and it cannot be known which 
was firſt or laſt, and one and the fame thing is given to 
one perſon in one Codicil, and to another perſon in ano- 
ther Codicil, the Codicils are not void, but the perſons 
therein named ought to divide the thing betwixt them, 
But if the Dates appea. to the Wills or Codicils, the 
latter Will is always to prevail, and revoke the former; 
as alſo the latter Codicil, as far only as it is contradictory to 
the former; but as far as the Codicils are not contradic- 
_ they are allowed to be both in force. For, though I 
make a Laſt Will and Teſtament irrevocable, or unalter- 
able, in the ſtrongeſt words, yet I am at liberty to revoke 
or alter it; becauſe my own a& or words cannot alter 
the diſpoſition of Law, ſo as to make that irrevocable 
which in its own nature is revocable. If, in the ſame 
Will, there are two Clauſes or Deviſes totally repugnant 
and contradictory to each other, it has been held, that 
the latter Clauſe or Deviſe ſhall take effect, on the ſame 
principle as reſpe&s prior and ſubſequent Wills. But it 
ſeems now, that where the ſame eſtate is given by a Teſ- 
tator to two perſons in different parts of his Will, they 
ſhall be conſtrued to take the eſtate as Joint-tenants, or 
Tenants in Common, according to the limitation of the 
Eſtates and Intereſts deviſed. 3 4:4. 493: 11. 112, 6. 2. 
Where two Legacies are given to the {ame perſon by the 
ſame Will, or b Will and Codicil, the rule ſeems clear, 
that by the Deviſe of the ſame ſum to a perſon by a ſecond 
Clauſe in a Will as had before been given him by a for- 
mer Clauſe in the ſame Will, he ſhall only take one of 
the Legacies, and not both. But where a Legacy is - 
given to a perſon by a Codicil as well as by a Will, whe- 
ther the Legacy given by the Codicil be more or leſs 
than, or equal to, the Legacy given by the Will, the Le- 
gatee ſhall take both: and if the Executor conteſts the 
payment, it is mcumbent on him to {hew evidence of the 
'Cettator's intention to the contrary. See title Legacy. 

5. Several regulations have been made by the Law, 
in order to guard againſt any Frauds in the Diſpoſition 
of real eſtate by Will. As to ſuch Wills as diſpoſe of 


goods and perſonal property only, if the Will is written 
E 


WILLS and TESTAMENTS I, ;. 


in the Teſtator's own hand, though it has neither his 
Name or Seal to it, and though there are no Witneſſes 


to it, it is good, if ſufficient proof can be obtained of the | 


Hand writing. And even if it is in another perſon's 
Hand-writing, though not ſigned by the Teſtator, it wall 
be good, if proof can be produced that it was made ac- 
cording to his inſtructions, and approved of by him. But 
as many miſtakes and errors, not to ſay misfortunes, 
mult often ariſe from ſo irregular a method of proceed- 
ing, it is the ſafer and more prudent way, and leaves leis 
in the breaſt of the Eccleſiaſtical Judge, if it be ſigned and 
ſealed by the Teſtator, and publiſhed in the preſence of 
Witneſſes. 2 Comm. c. 32. 

It is expreſsly provided by Stat. 29 Car. 2. c. 3, that 
all Deviſes of Lands and Tenements ſhall not only be in 
Writing, but ſhall alſo be figned by the party ſo deviſing 
the ſame, or by ſome other perſon in his preſence, and 
by his expreſs direction; and ſhall-be witneſſed and ſub- 
ſcribed in the preſence of the perſon deviſing, by three 
or four credible Witneſſes; or elſe the Deviſe will be 
entirely void, and the land will deſcend to the Heir 
at Law. | 

In the conſtruction of this ſtatute, it has been adjudg- 
ed, that the Name of the perſon making the Will, writ- 
ten with his own haud, at the beginning of his Will, as, 
« I John Mills do make this my Laſt Will and Teita- 
ment, is a ſufficient Signing, without any Name at the 
bottom. But this ſeems doubtful, unleſs the whole Will 

be written by the Teſtator himielf: And the ſafe and 

proper way is to ſign the Name, not only at the bottom 
or end of the Will, but, as is uſual and regular, at the 
bottom of each page or ſheet of paper, if the Will con- 
tain more than one: and the Witneſſes to the Will, ſee- 
ing the Teſtator fign all the ſheets, and put his Seal, 
(though this latter is not abſolutely neceſſary in Law,) as 
well as his Name, to the laſt ſheet, muſt write their 
Names under the Atteſtation in the laſt ſheet only. 

It has alſo been determined, that though the Witneſſes 
muſt all ſee the Teſtator ſign the Will, or at leaſt ac- 
knowledge the Signing, yet they may de it at different 
times. Tones v. Dale, 5 Bac, Abr. But they muſt all ſub- 
ſcribe their Names as Witneſſes, in his preſence, leſt by 
any poſſibility they ſhould make a miſtake ; and that a 
Will is good, though none of the Witneſſes ſaw the Teſ- 
tator actually ſign it, if he owns it before them to be his 
Hand-writing. It is remarkable, that the at. 29 Car. 2. 
c. 3, does not ſay the Teſtator ſhall ſign his Will in the 
preſence of the three Witneſſes, but requires theſe three 
things :—Firſt, that the Will ſhould be in Writing; Se- 
condly, that it ſhould be ſigned by the perſon making 
the ſame ; And, thirdly, that it ſhould be ſubſcribed by 
three Witneſſes, in his preſence. 3 P. Wms. 254. But it 
is not at all neceſſary that the Witneſſes ſhould be ac- 
quainted with the Contents of the Will ; provided they 
are able, when called on, to identify the Writing ; i. e. 
to ſay that the Paper, then ſhewed them, is the ſame they 
ſaw the Teftator ſign. | 

Though the Statute has required that the Witneſſes to 
the Will ſhall witneſs it in the Teſtator's preſence, (in 
order to prevent obtruding another Will in the place of 
the true one,) yet it is enough that the Teſtator ght 

fee the Witneſſes; it is not neceſſary that he ſhould ſee 
them ſiguing; for otherwiſe, if a man ſhould but turn 


13 
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his back, or look off, it might make the Will void. And 
in a caſe where the Teſtator deſired the Witneſſes to go 
into another room, ſeven yards diſtant, to witneſs the 
Will; in which room there was a window broken, through 
which the Teſtator igt ſee them; it was, by the Court, 
adjudged to be a Witneſſing in his prejence. So where 
the Teſtator's carriage was drawn oppoſite the windows 
of an Attorney's office, in which the Witneſſes atteſted 
the Will; this was clearly determined to be in the Teſ. 
tator's preſence. 1 Bro C. R. 99. But it a Will is exe- 
cuted at one time, and at another time, afterwards, the 
Witneſſes put their Names to it, the Teſtator being then 
inſenſible, this will not be a good Will, as it cannot be 
ſaid to be witneſſed in his preſence, if he is unconſcious 
of what is paſſing. Doug. 241, Right d. Cater v. Price, 

A Will made beyond Sea, of lands in England, myſt 
be atteſted by three Witneſſes. 2 P. Nut. 293. 

A Will devifing Copyhold land, witneſſed by one or 
two Witneſſes, or even without any Witneſs at all, is 
ſufficient to declare the uſes of a Surrender of ſuch Copy. 
hold lands made to the uſe of a Wiil ; becauſe the party 
to whom the land is given becomes entitled to it by 
means of the Surrender, and not by the Will. 2 A. 37: 
2 Bro. C. R. 58. | | 

The Witneſſes to a Will ought to be diſintereſted. In 
a caſe formerly determined by the Court of King's Bench, 
the Judges were extremely ſtrict in regard to the credi- 
bility, or rather the competency, of the Witneſſes : For 
they would not allow any Legatee, nor by conſequence 
a Creditor, where the Legacies and Debts were charged 
on the real eſtate, to he a competent Witneſs to the De- 
viſe, as being too deeply concerned in intereſt not to with 
the eſtabliſhment of the Will; for if it were eſtabliſhed, 
he gained a Security for his Legacy or Debt from the 
real eſtate, whereas, otherwiſe he had no claim but on 
the perſonal aſſets. 2 Stra. 1253. This determination, 


| however, alarmed many Purchaſers and Creditors, and 
| threatened to ſhake moſt of-the Titles in the kingdom, 


that depended on Deviſes by Will. For, if the Will was 
atteſted by a Servant to whom wages were due, by the 
Apothecary or Attorney whoſe very attendance made 
them Creditors, or by the Miniſter of the Pariſh who 
had any demand for Tithes or Ecclefiaſtical Dues, (and 
theſe are the perſons moſt likely to be preſent in the Teſ- 
tator's laſt illneſs,) and if in ſuch caſe the Teſtator had 


- Charged his real eſtate with the payment of his Debts, 


the whole Will, and every Diſpofition therein, ſo far as 
related to real property, were held to be utterly yoid. 
This occaſioned the fat. 25 Geo. 2. c. 6, which reſtored 
both the competency and the credit of ſuch Legatees, 
by declaring void all Legacies (and, in this are included, 
Deviſes of Lands and other Intereſts) given to Witneſſes; 
and thereby removing all poſſibility of their Intereſt af- 
fecting their Teſtimony. The ſame Statyte likewiſe 
eſtabliſhed the competency of Creditors, by direfling the 


| Teſtimony of all ſuch Creditors to be admitted, but leav- 


ing their Credit (like that of all other Witneſſes) to be 
conſidered, on a view of all the circumſtances, by the 
Court and Jury before whom ſuch Will ſhould be con- 
teſted, And the Teſtimony of three Witneſſes, who were 


Creditors, has been fince held to be ſufficiently credible, 


though the land be charged with the payment of debts, 
2 Comm. Co 23. ; 
II. 1. Rzcv- 
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WILLS and TESTAMENTS II. 1,2, 


II. 1. REGULARLY every perſon has full power and 
liberty to make a Will and Teſtament, who is not under 
ſome ſpecial prohibition by our Law, or by Cuſtom ; 
which prohibitions are principally upon three accounts : 
— 1ſt, For want of ſufficient diſcretion in the perſon 
making the Will. —2dly, For want of ſufficient liberty 
and free-will. — And, 3dly, On account of their criminal 
conduct. 2 Comm. c. 32. 

It may not be amiſs, perhaps, firſt to mention a caſe 
which does not ſtrictly come under either of theſe heads, 
unleſs on ſome occaſions it might be ſuppoſed proper to 
be referred to the third: An Alien, while living under 
the Engliſh Government, may obtain money, goods, and 
perſonal property ; and may make a Will, and diſpoſe of 
ſuch property as he pleaſes; contrary to the ancient 
cultom in France, where the King, at the death of an 
Alien, was entitled to all he was worth in that kingdom; 


a cuſtom repealed under the reign of the late unfortunate | 


Louis XVI. A diſtinction is made in ſome of the Law- 
books, between Alien Friends and Alien Enemies: But 
in the caſe of an Alien, the Subject of a State at war 
with Exgland, if he lives here and trades, and is not 
guilty of any unfriendly act, he is permitted to diſpoſe of 
his goods and money as freely as any Subject; and this 
under the idea that he has the King's licence for ſtaying 
in the kingdom, and is therefore in ſome degree entitled 
to the protection and privilege of a Subject. But an 
Alien (Friend or Enemy), not being capable of acquir- 
ing any right in land for his own benefit, can never, 
therefore, have any real eſtate to diſpoſe of. Yet it 
ſeems undiſputed, that an Alien may be a Deviſce, even 
of Lands, whatever the further effect of his taking ſuch 
lands may be. Powell on Deviſes. 

Some doubts have ariſen, but it is believed have never 
yet been brought before the Courts here, of the power 
of an Alien, during a temporary reſidence here, to deviſe 
his property in the Funds. It ſeems that ſuch a Deviſe 
is certainly good, unleſs the Alien be poſitively reſtrained 
therefrom by the eſtabliſhed Laws of his own country, 
or by his own Precontract. See further, title Alien. 

2. It is particularly provided by the Hat. 34 & 35 
Hen. 8. c. 5. F 14, that no perſon under the age of 21 
years ſhall make a Will or Teſtament of any manors, 
lands, tenements, or other hereditaments. See po/2. III. 

It appears ſettled, however, that a Male Infant of the 
age of 14 years and upwards, and a Female of 12 years 
or upwards, are capable of making a Will reſpecting 
only Perſonal Eſtate ; but as the Eccleſiaſtical Court 1s 
the judge of every Teſtator's capacity, and decides on 
diſputes reſpecting the validity of Wills relating to Per- 
ſonal Eſtates, the diſcretion of the perſon makiog the 
Will may be diſputed there, and his capacity of deviſing, 
let him be of what age he will. But no cuſtom can be 
good to enable any perſons to make a Will, ander the 
reſpective ages of 14 and 12 above-mentioned, Bury. 
Eccl. IL. Though, by cuſtom, in parvicular places, In- 
fants may deviſe lands after that age, and before 21. 
Burn. Eccl. L. See further, title Laut. 

An Idiot, or Natural Fool, notwithſtanding he may 
be of lawful age to make a Will, cannot at any time 
make a Will or Teſtament, nor diſpoſe either of his 
lands or goods : And, on the ſame principle, perſons 
who are grown childiſh, either through old age or any 


infirmity or diſtemper, are, during the continuance | 


| 


of ſuch incapacity, diſabled from making a Will. 
2 Comm. c. 32. 

Lunatics, during the time of their madneſs, cannot 
make a Will or Teſtament, nor diſpoſe of any thing there- 
by, and that for the moſt forcible of all reaſons, their utter 
incapacity of krowing what they are doing : and it is 
a principle of Law, that in making of Wills, integrity, 
ſoundneſs, and perfectneſs of mind are abſolutely requi- 
fite; the health of the body merely not being regarded. 
Yet if ſuch mad perſons have lucid intervals of reaſon, 
then during the time of ſuch intervals, if they are fully 
poſſeſſed of a ſound and diſpoſing memory and under- 
ſtanding, they may make their Wills. Burn. Eccl. L. 
See this Dict. title /diors and Lunatics. 

Every perſon, however, is preſumed to be of perfect 
mind and memory, unleſs the c ntrary is proved: And 
therefore, if any one attempts to call in queſtion or over- 
throw the Will, on account of any ſuppoſed madneſs, or 
want of memory, in the Teſtator, he muſt prove ſuch im- 
pediment to have exiſted previous to the date of the 
Will: but people of mean underſtanding and capacities, 
neither of the wiſe ſort nor of the fooliſh, but indifferent 
betwixt both, even though they rather incline to the 
fooliſh ſort, are not hindered from making their Wills. 
The Law will not ſcritinize into the depth of a man's 
capacity, particularly after his death, if he was able to 


conduct himſelf reaſonably in the common courſe of 


life ; as it might be opening a wide door to ſupport pre- 
tenſions of fraud or impoſition on the Teſtator. Burn. 
Eccl. L. And if a perſon of a ſound.mind make his Will, 
this ſhall not be revoked or affected by bis ſubſequent 
iofirmity. 4 Co. 61. 

One overcome with drink is equally incapable of uſing 
his reaſon, during his drunkenneſs, as a madman: and 
therefore, if he makes his Will at that time, it is veid. 
2 Comm. c. 32. 


Perſons born Nind, Deaf, and Dumb, are incapable of 


making a Will, as they want the common inlets of un- 


derſtanding, and are incapable of having any deſire of 
bequeathing or obtaining any knowledge with reſpect to 

roperty, or the diſpoſal of it, and are in as helpleſs and 
ignorant a ſituation as idiots themſelves ; and even thoſe 
who are only deaf and dumb by nature, cannat make 
any Will, unleſs it very manifeſtly appears, by-ſtrong 
and convincing proofs, that ſuch perſons underſtand what 
a Will means, and they have a deſire to make a Will; 
for if they are poſſeſſed of ſuch underſtanding, and de- 
lire, then they may, by ſigns and tokens, declare their 
intentions. Burn, Eccl. L. 


A Blind Per/on may make a Nuncupative Will, by de- 


claring his intentions before a ſufficient number of Wit- 
neſſes; and he may alſo make a Will in Writing, pro- 
vided the Will be read to him before Witneſſes, and in 
their preſence acknowledged by him for his laſt Will; 
but if a Writing ſhould be delivered to a blind man, and 
he, not hearing the ſame read, acknowledged the ſame 


for his Will, this would not be ſufficient; for it might . 


happen, that if he had heard the ſame read, he would 
not have acknowledged it for his Will. The beſt Ways 
therefore, in ſuch a cafe, is, that the Will be read over 
to the Teſtator, and approved by him, in the preſence 
of all the ſubſcribiog Witneſſes ; and although the Law 
of England does not expreſsly require this regulatiqn, 
in reſpect to the Will of Blind Perſons, yet a Court of 
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Juſtice will demand ſatisfactory proof of ſome kind that 
the identical Will was read over to him, though it was 
not in the preſence of the Witneſſes: it is therefore 
ood policy to let all the ſubſcribing Witneſſes be pre- 
ent at the reading over ſuch a Will; as in caſe of any 
diſpute, which may be more likely in ſuch extraordinary 
circumſtances, they will be moſt capable of affording 
complete ſatis faction to the minds of a Judge and Jury. 
Burn. Eccl. L. 5 | 
The above precautions ſeem in like degree requiſite in 
the caſe of a perſon who cannot read; for though the 
Law, in other caſes, may preſume that the perſon who 


executes a Will knows and approves the contents of it, | 


yet that preſumption will ceaſe where, through defect of 
education, he cannot read, or is by ſickneſs incapaci- 
tated to read the Will at that time. Burn. Eccl. I. 

3. A Married Woman is reſtrained and prevented from 
deviſing any land or real eſtate whatſoever ; being par- 
ticularly excepted out of the fat. 34 & 35 H.8.c.5, 
enabling other perſons to diſpoſe of their lapds and te- 
nements by Will; and it is a general rule, that ſhe can- 
not make any Will, eyen of goods or perſonal eſtate, 
without the licence or conſent of her Huſband ; becauſe 
by the Law, as ſoon as a man and woman are married, 
all the goods and perſonal eſtate, of what nature ſoever, 
which the Wife had at the time of the marriage, or may 
acquire after, belong to the Huſband, by force of the 
marriage; which empowers him to make ſuch part of 
them his own as are not abſolutely veſted in him imme- 
diately by the marriage; and therefore it would be an 
inconſiſtency in the Law to give her a power of defeating 
that rule, by bequeathing thoſe goods and chattels to 
another. 2 Comm. c. 32, See title Baron and Feme. 

If a Woman makes a Will, and afterwards marries, 
and dies during the life of her Huſband, yet being at the 
time of her death incapable by Law of deviſing, be- 
<auſe her Huſband is then living, the Will is void; for it 
is neceſſary, in order to make her Will of force in Law, 
that ſhe had ability to make a Will; not only at the 
time of making thereof, when the Will received its be- 

ing, but alſo at the time of her death, at which time 
"only any Will can receive its ſtrength and confirmation. 
4 Rep. 60: 2 P. Ws. 624. If a Wife ſurvives her Huſ- 
band, a Will made during the marriage 1s not good ; be- 
cauſe ſhe is, during ſuch time, by Law reſtrained from 
making any Will: but if a Willis made during the mar- 
riage, and ſhe ſurvives her Huſband, and approves and 
confirms the Will after his death, in thiscaſeitwill be good, 
by reaſon of her new conſent or new declaration of her 
Will; tor then it is, as it were, a new Will. See pop. IV. 1. 
Ifta Woman makes her Will, and afterwards marries 
and ſurvives her Huſband, and dies a Widow, leaving 
foch Will made before hér marriage; it has been held, 
© that the Will was revived, and in force. Plowd. Comm. 
343-— But later determinations ſeem to have ſeiiled, 
that though ſhe was able in Law to make a Will, both at 
the time of the execution of it and at her death, yet ſuch 
Will ſhall not be good or valid in Law, without a re- 
publication; it having been once abſolutely revoked and 
entirely made void by the marriage. See 2 T. Rep. 695. 

Although a married Woman 1s, generally ſpeaking, 
fo entirely under the power of her Huſband, that ſhe 
eannot make what in propriety of ſpeech is called a 
Will, yet ſhe may, with the conſent of her Huſband, 


make what is termed an Appointment, and which, like 
a Will, does not take effect till her death, and may be 
altered or revoked during her life ; and the uſual way in 
ſuch caſes is for the intended Huſband to enter into man 


, riage articles, or a bond, before marriage, in a ſuffi. 


cient penalty conditioned, to permit his Wife to make a 


Will, and to diſpoſe of money or legacies to a certain 


value, and to pay what ſhe ſhall appoint, not exceedin 
ſuch value; and in that caſe, if after the marriage, — 
during it, ſhe makes any Writing, purporting to be her 
Will, and diſpoſes of Legacies to the value agreed on, 
though in ſtrictneſs of Law ſhe cannot make a Will, 
without her Huſband's poſitive aſſent to the ſpecific Will, 
but only ſomething like a Will, yet this ſhall be good as 
an Appointment, and the Huſband is bound by his bond, 
agreement, or covenant, to allow the execution of it. 
2 Comm. c. 32, And this Will, or Appointment, ought 
to be proved in the Spiritual Court. 1 Bury. 431: Stone 
v. Forſyth, Doug. 707. : | 

To the above general rules there are alſo ſome few 
other exceptions. 

The Queen-Conſort is exempted from theſe reſtrictions, 
and ſhe may diſpoſe of her goods and perſonal eſtate by 
Will, without the conſent of her Lord. See title Queen. 

If a married Woman is Executrix to ſome other per- 
ſon, and in that right has goods and chattels, theſe do 
not become the property of the Huſband by marriage, 
becauſe ſhe has them not for her own uſe, but as repre- 
ſenting the perſon of another ; and therefore, in this 
caſe, ſhe may, for the continuation of the executorſhip 
only, and for no other purpoſe, make an Executor, and 
conſequently a Will, without the confent of her Huſ- 
band ; but ſhe cannot, either in her life-time, or by her 
Will, diſpoſe of the goods which ſhe is thus poſſeſſed of 
in right of another, any otherwiſe than as by Law ſhe is 


required to do as Executrix. See title Baron and Feme V. 


If a married Woman has any pin-money, or ſeparate 
maintenance, ſhe may diſpoſe of any ſavings made by 
her out of the ſame by Will, without the control of her 
Huſband. Pre. Cb. 44. 

Another remarkable exception is in favour of a mar- 
ried Woman, whoſe Huſband is baniſhed for his life by 


Act of Parliament; for ſhe may make a Will, and act 


in every thing as if ſhe was unmarried, or as if the 
Huſband was dead. 2 Fern. 104. See title Baron and 
Feme VI. 

Where perſonal property is given to a married Wo- 
man for her ſole and ſeparate uſe, the may diſpoſe of it by 
Will without the affent of her Huſband. 3 Bro. C. R. 8. 

Where lands are conveyed to Truſtees, a married 
Woman may have the power of appoiniing the diſpoſi- 
tion of them after her death, which Appointment muſt 
be executed like the Will of a Feme Sole, and will be 
ſubject to the ſame rules of conſtruction. 2 Ye. 610: 
1 Bro. C. R. 99. — And (though the contrary has been 
held) it has been determined by the Houſe of Lords, 
that the Appointment of a married Woman is effectual 
againſt the Heir at Law; though it depends only upon 


an agreement of her Huſband before Marriage, without 


any conveyance of the eſtate to Truſtees, Bro. P. C. 

vi. 156. > 

4. A Will will be ſet aſide which is made by a perſon 

in conſequence of any threats made uſe of to him, 

whereby he is induced, through fear of any we Sx 
| 0 
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make ſuch a Will as he would not otherwiſe have wiſhed { 


to do; and as to this, nc certain rule can be laid down, 
but it is left to the diſcretion of the Court to determine 
upon the particular circumſtances of the caſe, whether or 
no ſuch perſons could be ſuppoſed to have a free Will in 
the diſpoſing of their eſtates; and the Judge will, on ſuch 
an occaſion, not only conſider the quality of the threats, 
but alſo the perſons as well threatening as threatened ; 
in the perſon threatening, his power and diſpoſition ; and 
in the perſon threatened, the ſex, age, courage, puſilla- 
nimity, and the like. But if after making the Will, 
when there is no cauſe of fear, the maker of it ratifies 
and confirms it, it will be good in Law. Burn. Eccl. L. 

If a Man makes a Will in bis ſickneſs, at the over-im- 
portunity of his Wife, contrary to his own wiſhes and 
deſires, and merely that he may be quiet, this is a Will 
made by reſtraint, and ſhall not be good. Sty. 427. 

The Eccleſiaſtical Court has jauriſdiction of fraud or 
deception relating to a Will of perſonal eſtate, and can 
examine the parties by allt gation concerning ſuch fraud 
and deceit; and if the Will was falſely read to the Teſ- 
tator, then it is not his Will; but in the caſe of a real 
eltate, a Will cannot be ſet alide even by a Court of 
Equity, for fraud or impoſition, but muſt be tried at Law, 
on the queſtion, whether the Tefator did or did not in 
fact deviſe ; the fraud or impoſition in this caſe being a 
matter proper for a Jury to inquire into. Brarſby v. 
Kerridge, Bro. P. C. See this Dict. title Fraud. 

5. A Traitor lawfully convicted of High Treaſon, by 
verdict, confeſſion, outlawry, or otherwiſe ; beſides the 
loſs of his life, ſhall forfeit to the King all his goods and 
chattels, and all ſuch lands and freehold property as he 
ſhall have at the time of his committing ſuch treaſon, 
or at any time aſter; and fo conſequently is unable to 
diſpoſe of any thing by Will: and Traitors are not only 
deprived of the privilege of making any kind of Laſt 
Will, from the time of their being convicted and found 

uilty, but any Will made before, does, by reaſon of 
fach conviction, become void, in reſpect both of goods 
and lands. But if any perſon convicted of Treaſon ob- 
tain the King's Pardon, he is thereby reſtored to his 
former eſtate, and may make his Will, as if he had not 
been convicted; or if he had made any before his con- 
viction and condemnation, ſuch Will, by reaſon of the 
Pardon, recovers its former force and effect. Sce titles 
Treaſon 3 F or feiture 3 Attainder. 

A Felon, lawfully convicted, cannot make any Will, or 
other diſpoſition of any goods or lands, becauſe the Law 
has diſpoſed thereof already; all his goods being for- 
feited to the King, who is to hold his freehold eſtate for 
a year and a day after his death, when it is forfeited to 
the chief Lord of the fee; ſo that it cannot be in the 
power of the Felon to deviie it, But in this caſe alſo, a 
Pardon reſtores him to his former eſtate and capacity of 
making a Will. See titles Forfeiture ; Attainder. 

The Will of a Fele de je is void, both as to the Ap- 
pointment of an Executor, and alſo with reſpect to any 
Legacy or Bequeſt of goods, for they are forfeited by 
the very act and manner of his death; but any Deviſe of 
Land made by him is good, as that is not ſubjected to any 
Forfeiture. See titles Homicide 53 Forfeiture. 

An Outlaw is not only out of the King's protec- 
tion and out of the aid of the Law, but alſo all his 


| 
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goods and chattels are forfeited to the King, by means 
of the Outlawry, although it ſhould only be for Debt, 
and even though the action in which he is outlawed is not 
Juſt, nevertheleſs his goods and. chattels are forfeited, 
by reaſon of his contempt in not appearing ; and there- 
fore he that is outlawed cannot make his Will of his 
goods ſo forfeited. But a man outlawed for Debt, or in 
any other perſonal action, may, in ſome caſes, make 


Executors ; for he may have Debts upon Contract, which 


are not forfeited to the King, and thoſe Executors may 
have a Writ of Error to reverſe his Outlawry. Burn. 
Eccl. L. See title Outlawry. 

It is the better opinion, that an Excommunicated Per- 
ſon may make a Will ; though ſome diſputes have here- 
tofore ariſen as to the effect of what 1s called the greater 
and lefler Excommunication ; but theſe nicecies are nearly 
put an end to, by the unuſualneſs of the caſe ever hap- 
pening at this time. Burn. Eccl. L. 

With reſpe&, however, to the Wills of Traitors, Fe- 
lons, Outlaws, Sc. though they are void as far as con- 
cerns the King, or the Lord who is entitled to the for- 
feiture of their lands or goods, yet the Will is of force 
againſt the Teſtator and his repreſentatives, and all other 
perſons whatſoever ; ſo that if the King or the Lord par- 
dons the Forteiture, the Will is ſuffered to take effect. 

Formerly Papiſts were under ſeveral diſabilities, both 
as to the purchaſing Lands and taking them by Deſcent or 


| Deviſe ; but thoſe are now done away, and Papiſts ren- 


dered capable of purchaſing and deviſing Lands, and 
having them by Deſcent, Purchaſe, and Deviſe, on taking 
the oath preſcribed io them by the Act of the 18th Geo. 3. 
c. 60. See title Papiſls. 


III. 1. Ax ciEN TI there were in different parts of 
the kingdom, and particularly in Wales, and in the pro- 
vince of Vork, and in Eondon, ſeveral Cuſtoms, the re- 
mains of the old Common Law, which prevented per- 


| ſons from diſpoſing of more than the one-third part of 


their Goods and Perſonal Property; And this reſtraint 
continued till very modern times, when, in order to ſa- 
your the power of bequeathing, and to reduce the whole 
kingdom to the ſame ſtandard, three Acts of Parliament 
have been provided; (one, fat. 4&5 N. GM. c. 2, ex- 
plained by at. 2 & 3 Anne, c. 5, for the province of 
York; another, flat. 7 & 8 Will. 3. c. 38, for Wales; 
and a third, fat. 11 Geo, 1. c. 18, f 17, for London ;) 
v hereby all perſons within thoſe Dittrits, and liable to 
thoſe Cuſtoms, are enabled to diſpoſe of all their money 
and other perſonal eſtate by Will, and the claims of the 
Widows, Children, and other relations, to the contrary, 
under pretence of the Cuſtom, are totally barred. Thus 
is the old Common Law, re{traming Deviſes, and the 
Cuitoms in thoſe places, which were the relics of it, en- 
tirely aboliſhed throughout all the kingdom of Exgland; 
and a man may give the whole of his chatrels by Will, 
as freely as he formerly could his third part; in difpoting 
of which, he was bound, by the cuſtom of many places, 
to remember his Lord and the Church, by leaving them 
his two beſt chattels; and aiterwards he was left at his 
own liberty to bequeath the remainder as he pleaſed. 
2 Comm. c. 32. Theſe Cuſtoms, however, as far as tne 
reſpect the diſtribution of an Inteſtate's eſtate, full remain 
in force. See title Executor V. 9. 
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It ſeems ſufficiently clear, that, before the Conqueſt, 
Lands were deviſable by Will. Wright of Tenures 172. 
But, upon the introduction of the Military Tenures, the 
reſtraint of deviſing Lands naturally took place, as a 
branch of the Feodal Doctrine of Non- alienation with- 
out the conſent of the Lord. See title Tenures, And 
fome have queſtioned, whether this reſtraint was not 
founded upon truer principles of Policy, than the power 
of wantonly diſinheriting the Heir by Will, and tranſ- 
ferring the eſtate, through the dotage or caprice of the 
Anceſtor, from thoſe of his Blood to utter Strangers. 
Soe 1 Comm. c. 23. 

However this be, we find that, by the Common Law 
of England fince the Conqueſt, no eſtate, greater than 
for term of years, could be diſpoſed of by Teſtament; 
except only in Kent, and in ſome ancient Burghs, and a 
few particular Manors, where their Saxon immunities by 
ſpecial indulgence ſubſiſted. 2 Inf. 7: Litt. F 167: 
1 Inſt. 111. And though the feodal reſtraint on Alien- 
ations by Deed vaniſhed very early, yet this on Wills 
continued for ſome centuries after ; from an apprehen- 
ſion of infirmity and impoſition on the Teſtator in ex- 
tremis, which made ſuch Deviſes ſuſpicious. Beſides, in 
Deviſes there was wanting that general notoriety, and 
public deſignation of the Sueceſſor, which in Deſcents is 
apparent to the neighbourhood; and which the ſimplicity 
of the Common Law always required in every transfer 
and new acquiſition of property. 2 Comm. c. 23, 

But when Eccleſiaſtical Ingenuity had invented the 


Doctrine of Uſes, as a thing diſtin from the Land, 


Uſes began to be deviſed very frequently, and the De- 
viſee of the Uſe could in Chancery compel its execution. 
For it has been obſerved, that, as the Popiſb Clergy then 
generally ſate in the Court of Chancery, they conſidered 
that men are moſt liberal when they can enjoy their poſ- 
ſeſſions no longer: and therefore at their death would 
chooſe to diſpoſe of them to thoſe, who, according to the 
ſuperſtition of the times, could intercede for their happi- 
neſs in another world. But, when the Statute of Uſes 
had annexed the Poſſeſſion to the Uſe, theſe Uſes, being 
now the very Land itſelf, became no longer deviſable. See 
title Les. This might have occaſioned a great revolu- 
tion in the Law of Deviſes, had not the Statute of Wills 
been made, about five years after, viz. fat. 32 H.8. c.1, 


explained by fat. 34 & 35 Hen. 8. c. 5; which enacted, 


that all perſons being ſeiſed in Fee-fimple (except Feme- 
coverts, Infants, Idiots, and perſons of nonſane memory) 
might by Will and Teſtament in Writing deviſe to any 
other perſon, except to Bodies- Corporate, two-thirds of 
their Lands, Tenements, and Hereditaments, held in Chi- 
| valry, and the whole of thoſe held in Socage; which 
now, through the alteration of Tenures by the Statute of 
Charles the Second, amounts to the whole of their Landed 
Property, except their Copyhold Tenements; and theſe 
latter paſs, as we have ſeen, rather by Surrender than by 
Will: and in the latter caſe, rather as Perſonal than Real 
Property. 2 Comm. c. 23. ; | 

Corporations: were excepted in theſe ſtatutes, to pre- 
vent the extenfion of Gifts in Mortmain ; but now, by 
conſtruQion of the fat. 43 Elix. c. 4, it is held, that a 
Deviſe to a Corporation for a Charitable Uſe is valid, 
vs operating in the nature of an Appointment, rather than 
of a Bequeſt, See titles Morimain; Charitable Uſes, 


4 


| preſented. 2 Black. Rep. 1240. 


ö 


Church when he dies; for though the Will has no effect 
| | wa Y 


With regard to Deviſes in general, experience ſoou 


ſhewed how difficult and hazardous a thing it is, even in 
matters of public utility, to depart from the Rules of the 
Common Law]; which are ſo nicely conſtructed and ſo arti. 
ficially connected together, that the leaſt breach in any one 
of them diſorders for a time the texture of the whole, In- 
numerable frauds and prejuries were quickly introduced 
by this parliamentary method of inheritance : For fo looſe 
was the conſtruction made upon this Act by the Courts of 
Law, that bare Notes in the Hand-writing of anotlier 
perſon were allowed to be good Wills within che ſtatute. 
To remedy which the Statute of Frauds and Perjuries, 


29Car. 2. c. 3, already fo fully ſtated, was paſſed : And 


to remedy the further inconveniences, as to Witneſſes, the 
flat. 25 Geo. 2. c. 6, (ſee ante I. 5.) was found neceſſary, 

One inconvenience more was at length found to at- 
tend this method of Conveyance by Deviſe; in that Cre. 
ditors by Bond and other Specialties, which affected the 
Heir, provided he had Aſſets by Deſcent, were now de- 
frauded of their Secutities, not having the ſame remedy 
againſt the Deviſee of their Debtor, To obviate which, 
the fat. 3 4 N. & M. c. 14, provided, that all Wills 
and Teſtaments, Limitations, Diſpoſitions, and Appoint- 
ments, of real Eſtates by Tenants in Fee-fimple, or hav- 
ing power to diſpoſe by Will, ſhall — againſt ſuch Cre- 
ditors only) be deemed to be fraudulent and void: And 
that ſuch Creditors may maintain their actions jointly, 
againſt both the Heir and Deviſee. A Deviſe to raiſe a 
portion for younger Children, according to an agreement 
before marriage, and a,Deviſe for payment of Debts, are 
exceptions in the ſtatute, q 4. But it has been held, that 
the payment of the Debt muk be provided for effeQually, 
in order to bring it within the exception. 1 Bro. C.R, 311: 
2 Bro. C. R. 614. 

2. More immediately as to what Things are deviſable,— 
In general it may be ſtated, that every thing in which a 
man has the abſolute property may now be deviſed by 
his Will ; diſputes at preſent ariſing moſtly on the words 


of the Will, and not on the capacity to bequeath. Thus, 


Rents, Tithes, Manors, Franchiſes, and Annuities, may 
be deviſed ; by virtue of the words Lands, Tenements, 
and Hereditaments, in the Statutes of Wills, So may 


Reverſions, and veſted Remainders expectant after an 


Eſtate-Tail ; and Truſt-Eſtates by the Ceſui que-Truſt, 
See Powell on Dewviſes. | 

Eſtates pur autre vie are deviſable, by faz. 29 Car. 2. 
c. 3. $12, by a Will atteſted by three Witneſſes. See 
titles Occupant ; Life Eflate. | 

If any one has money owing to him on Mortgage, he 
may deviſe this money to be paid when it becomes due, 
Burn. Ec, L. See 1 Inft. zac; and this Dict. title 
Mertgage. 

The right of preſenting to the next Avoidance, or 
the Inheritance of an Advowſon, of a Benefice, may be 
deviſed; ſo alſo a Donative may be deviſed, Powell on 
Deviſes. And a Deviſe of the next Turn, or Preſent- 
ation, carries the next Turn of preſenting abſolutely to 
the Deviſee, and not merely the right of getting himſelf 
And ſuch Deviſe may 
be made by an Incumbent or Parſon of any Church, to 
whom the Irheritance of the Advowſon of that Church 
belongs, though he is the Incumbent or Parſon of the 


but 
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but by the death of the Teſtator, yet it has a beginning 
in his life-time ; and the diſpoſition and bequeſt will be 
ood alſo, if he appoints by his Will who ſhall be pre- 
ented to the Church by his Execucors, or that one Ex- 
ecptor ſhall preſent the other, or that his Executars ſhall 
ering the Advowlon to any particular perſon. This caſe 
being diltioguiihed and excepted from the general rule 
as to Advou ſons, which are by Law forbidden to be 
diſpoſed of while there is no Incumbent, and the Church 
is empty, in order to reſtrain the practice of Simony. 
3 Built. 30,43: 1 Roll. Rep. 210: Cro. Jac. 351: 1 Aih, 
519. See Dy. 450; and this Dif. tide Se. | 
If a wan has agreed to purchaſe an eate, and the 
Buyer and Seller enter into article: {or i!» purcheſe, 
and the Buyer dies, having by his Wil deviſed the 
land ſo agreed to be purchated, before any deed to con- 
vey the tame is made to him; the land will, in Equity, 
pals to the Deviſee; the Seller only ſtanding as Truſtee 
for him, and whom he ſhould appoint, till a reguiar 


conveyance be executed. 1 C. C. 39: 2 Vern, 679: 


1 Ah. 573. 

A Leaſe for any number of yerrs, determinable upon a 
Life or Lives, or a Leaie for 500 or 1cuo years, or any 
other term abſolute, may be given and Liinoied of by 
Will, as Perioual Eſtatc. Burr. Acc“, I. 

Some of our od Writers on the Law of Wills have 
very caictully {tated, tat if a perton deviſes io another 
a Horle or a yoke of Oxen, the Legacy is good, though 
the Teflator ma have no Horie or Ox of his own, 
either at the time of ulis deat or making his Will; and 
that in theſe kind of Legacies the rule is, that if the words 
of the Dev iſe are directed to the perſon to whom the Le- 
gacy is given, as,“ I will that A. B. ſhall have a 
Horſe;” the choice of the Horle belongs to the Le- 
gatee ; but if the words are directed to the Executor, 
as, „ I will that my Executor give to 4. B. a Horſe ;?? 
the choice belongs to the Executor : And they add, that 
both parties ſhould be reaſonable in their choice, that 
the Legatee may not chooſe a Horſe of too great value, 
or the Executor one of too little. Sqvinb. ; Burn. Eccl. L 

3. If one of two Joint-tenants, during his life-time, 
deviſe his ſhare in the land, and die, this Deviſe will not 
be good; and the perſon to whom the Joint-tenant has 
deviſed his ſhare, takes nothing, becauſe the Deviſe does 
not take effect till after the death of the Joint tenant, 
and then the ſurvivor takes the whole land by a prior 
title, chat is to ſay, the Deed of Purchaſe. Burn. Eccl. L. 
And although the Joint-tenancy is ſevered before the 
Teſtator's death, yet if the Will be made before the ſe- 
verance, it will have no effect; unleſs there is a Republic- 
ation of the Will after the partition. 3 Burr. 1497. 

By flat. 20 H. 3, c. 2, Widows may bequeath the 
Crop of their Ground, as well of their Dowers as of their 
other Lands and Tenements : And by flat. 28 H. 8. 
5. 11, if the Incumbent of a Living, before his death, 
has cauſed any of his Glebe Lands to be manured and 
ſown at his own expence, with any Cornor Grain, he may 
by his Will deviſe ſuch Corn, and all the profit of it, 

rowing on the Glebe Land ſo manured and fown.— 
85 if a man is poſſeſſed of Land for the term of his life 
only, and the Land after his death deſcends to his Heir, 
yet he may deviſe the Corn growing on the land at the 


time of his death, away from the Heir, to ſome other 


perſon ; although he has it not in his power to deviſe 


the Land whereon it grows. Burn. Ecel. L,—So where 
a man has Lands in right of his Wife, or is Tenant by 
the Curteſy of Lands, and ſows them with Corn, he 
may deviſe the Coru growing on the lands at his death; 
And it the Huſband, or Tenant by the Curteſy, lets the 
lands to another, who ſows the ground, and afterwards 
the Wie, or the Tenant by Curtely, dies, the Corn not 
being ripe ; yet, in this caſe, the perſon to whom the 
lands were let is entitled to the Corn, and may deviſe 
it, notwithſtanding his eſtate and intereſt in the land is 
determi ed. See utle Emblemenis. 

But 'I'rces, and other things fixed to the Freehold, 


or Heir-looms, which by cuſtom go to the Heir with the 
Houſe, are uot deviſable but by him who has the Fee- 


nmple. 4 Co. 64 : 1 1nft. 185, See title Heir. 


An h xecutor or Adminiſtrator cannot deviſe thoſe goods 


which he has as Executor or Adminiſtrator, and which 


| belong to the perion to whom he is Executor or Admi- 


niltrator; but the ſame muſt be applied in payment of 
that perſon's debts, and diſtributed in a due courſe of 
Law: the Executor or Admivifirator having tbeſe 
goods only for ſuch particular purpoſes, and not to their 
own abſolute uſe. Nor can a Huſband deviſe any effects 
which his'Wife has as Executrix, for the like reaſon. 
Burn. Eccl. L. See titles Executor; Baron and Feme. 
Although the Perſonal Eftate of the Wife becomes the 
property of the Huſband immediately on marriage, as 
he 15 thereby enabled to make all debts due to her, and 
bonds for money given her before marriage, his own ; 
yet unleſs he recovers ſuch debts during the marriage, 
and renews the bonds, and takes them in his own name, 
he has not ſuch an abſolute intereſt in them as to be 
able to deviſe them by his Will ; but they will, after his 
death, again become the property of the Wife. 1 I. 
351, But if a Woman's fortune, or any part of it, con- 
tilted in Bonds given her before marriage, and the Huſ- 
band on the marriage makes a ſettlement on her in con- 
ſideration of ſuch fortune, notwithſtanding the Bonds are 
not renewed during the marriage, yet the Huſband will 
be entitled to them, being in this caſe conſidered as a 
purchaſer for a valuable conſideration ; and he may de- 
viſe them, or they ſhall go to his Executor, even though 
the Wife ſhould ſurvive him. Tal. 108, See title Baron 
and Feme. | | 
It has been already noticed, that one cannot deviſe 
lands which he ſhall acquire after making his Will; the 
Will only operating on fach lands as he is poſſeſſed of at 


the time of publiſhing it. And though a man does, by 


expreſs words in his Wil, give to another all the lands 
which he ſhall have at the time of his death, yet this 
Deviſe will be good only as to ſuch lands as he had at the 
time of making the Will; and any lands purchaſed 
afterwards will not paſs by it, but go the Heir at Law, 
unleſs the Will is republiſhed. See pop. IV. 1. 

But where a man is entitled to an Eſtate in Reverſion, 
expectant on the determination of another perſon's life, 


who holds the lands for his Life or in Tail, he may by 


his Will diſpoſe of this ; and if the Tenant in Tail or 
for Life dies during the life-time of the Teſtator, ſuch 
lands, which will then come to his poſſeſſion, will paſs 
without any Republication of his Will; the Reverſion at 


+ the time of making the Deviſe being a certain preſent | 


intereſt, though it was to take place in future, 10 Rep. 
78 (a), dee peſb. IV. 1. 
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WILLS and TESTAMENTS IV. 2. 2. 


IV. 1. Tur RzpvBLICATION or Wirts has al- 


ready been alluded to. A Will as to the diſpoſition of 
Land, and in ſome other circumſtances, takes effect, or is 
hindered from doing ſo, according to its date; it is there- 
fore neceſſary, on certain occaſions, to renew it, as it were; 
or in fact to make a new Will. And if the Teſtator is ex- 
actly of'the ſame mind, as to the method of the diſpoſal of 
his property, and circumſtances only require that the Will 
ſhould bear date at any particular time, it will be ſuffi 
aient for him to call in three proper Witneſſes, and be- 
fore them declare the ſignature to be his Hand-writing, 
and uſe the ſame forms as in the original execution. 
And the three Witneſſes mutt ſign their names to ſuch 
new Will or Republication, mentioning the date thereof, 
A new Publication of a Will is in truth, as has been 
already faid, making it a new Will; ſo that after ſuch 
Publication it has the force and operation of a Will juſt 
made at the time of ſuch Publication. Therefore, if a 


man by his Will deviſes “ all his Lands, and after mak- . 
ing the Will purchaſes other lands, and then new pub- 


liſhes his Will, this new Publication has made it a new 
Will, and conſequently by the Deviſe of all his Lands the 
newly-purchaſed lands ſhall paſs; for there is no neceſ- 


fity to make any alteration in this caſe in the Will, the 


words being ſufficient, upon the new Publication, to con- 
vey all the Jands he had at the time of ſuch Publication. 
So if a man by his Will deviſes all his Lands to certain 
uſes, and afterwards purchaſes Copyhold Lands, and ſur- 
renders them to the uſes dzclared, or to be declared, (or 
to the uſes declared only,) by his laſt Will; this has the 
effect of a Republication of his Will, as to ſuch after- 
purchaſed Copyhold Lands, and they ſhall paſs thereby. 


Cowp. 130.— Or if the Teſtator, after making ſuch a a 


Deviſe, purchaſes Freehold Lands, and then makes a Co- 
dicil, duly executed to paſs real eſtate, though no notice 
is taken of the after-purchaſed lands; yet if the Codicil 
is annexed to or confirms the Will, or (as it ſeems) has a 
reference to it, this amounts to a Republication of the 
Will, and the after-purchaſed lands will paſs under the 
general Deviſe. Cowp. 158: Com. 383: Acherly v. Ver- 
nan, 3 Bro. P. C. See Powell on De viſes; and Brady v. 
Cubitt, Doug. 40; where it ſeems that ſuchſRepublication 
may be effected by ary inſtrument (ſufficiently executed) 
referring to the Will. 

This rule, as to the new Publication of a Will, ſhould 
be underſtood with the following reſtriction, vir. that the 
words of the Will at the time of the new Publication are 
ſuch as are proper to convey the lands, and alſo ſuffi- 
ciently to denote the perſon to whom they are deviſed ; 
for if there is any change with reſpect to the perſon who 
is to take the lands by the Will between the time of the 
firſt making the Will and the new Publicaticn of it, in 
ſuch caſe the new Publication will not alter the intention 
of the Will as originally made, nor change the import of 
the words made ule of; ſo as to make the perſons named 
in the Will take in a different manner than was intended 
at the time of ſuch original making the ſame. If there- 


fore I deviſe land to A. and his Heirs, and A. dies in my 


life-time, yet a new Publication after the death of A. will 

not make his Heir take by the Will ; for though the ori- 

ginal Deviſe was to A. and his Heirs, and from thence it 

appears to be my intention that his Heirs ſhould have the 

land ; yet becauſe the Heirs were named in the Will to 

take by Deſcent, as Heirs only, and not as the perſons 
| 11 


* 


8 


| 


defigned to take the land immediately, the Deviſe ts 
them was rendered void by the death of 4. in my liſc- 
time, and the new Publication of the Will could not 
make it good; the Publication making no alteration in 
the words of the Will, and having no other effect than 
this, that if the words in the Will are proper to convey 
and deſcribe the perſon to take, and the land or thing to 
be taken, it makes that Will, though of never ſo long a 
date, to be as perfectly new as if but then made. Pore! 
on Dewvijes, . 

Such Republication being duly made will ſupply a de- 
fect for want of capacity in the Teſtator to make a Wil, 
as well as any inability for want of a fubjec&-matite; 
whereon the Will may attach. And therefore if ore 
having, under age, made a Will of Land, duly executed 


| according to the ſtatute, which is void by reaſon of his 


infancy, re-execute it after he come of age, with the 
circumſtances required by. the ſtatute, this will render 
ſuch Will valid. 1 8:2. 162: 1 Keb. 589. 

New Publication of a Will is always favoured in 
Equity; and with reſpect to Perſonal Eſtate, very ſlender 
evidence will ſerve ; though it is not ſafe to truſt to it. 
As if a man ſays, My Will in the hands of Nobert ſhall 
ſtand ;** this will amount to a good Republication. But 
we have ſeen that in the caſe of real eſtate, the Republi- 
cation muſt be as formal as the original execution. 


2. REvocaTion or a W1LL may ariſe from various 
cauſes both in Fact and Law; and is either expreſs or im- 
plied, Expreſs, as if the Teſtator abſolutely cancels the 
Will, by tearing off the ſeal and the ſignature ; or if he 
deſtroys or burns the whole Will, or expreſsly declares 


his mind that his Will ſhould be revoked. Revocations 
erſon 


are implied where the ſtate or condition of the 
deviſing, or of the eſtate or thing deviſed, is altered, 
after making the Will. The conlequences of a Revo. 
cation of a Will, which may frequently take place with- 
out the knowledge, or even againſt the conſent, of an un- 
informed Teſtator, it is neceſſary to ſtate the principles 
of the Law on this ſubjeQ ſomething at length. 

By the Statute of Frauds, Hat. 29 Car. 2. c. 3, no 
Devife of Land in Writing ſhall be revocable, otherwiſe 
than by another Will, or ſome other Writing, to be ex- 
ecuted in the preſence of three Witneſſes; or by burning, 
tearing, or cancelling the Will containing ſuch Deviſe, 
by the perſon making the ſame, or in his preſence, or by 
his conſent. | 

But it has been determined (ſince, as well as before, 
this ſtatute) that, without an expreſs Revocation, if a 
man who has made his Will afterwards marries, and has 
a child or children, whether ſuch child is born before or 
after his death, this is a prefumptive or implied Revo- 
cation of his former Will which he made in his ſtate of 
celibacy, as well as to his Real as his Perſonal Eſtate ; 


and the ſtatute does not extend to this caſe, but he ſhall 
be ſaid to die inteſtate ; the Law ſuppoſing that he muſt. 


mean to provide in the firſt place for his family, and diſ- 
tributing his eſtate for their benefit accordingly. See 
5 Term Rep. 49 — This however being only a preſump- 
tive Revocation, if it appears, by any expreſſion or other 
means, to be the intent of the Teſtator that his Wil 
ſhould continue in force, the marriage will be no Revo- 
cation of it. As in the caſe, where a man deviſed an 
eltate to a woman, whom he afterwards married, and 

when 


. 


L 
k 
L 


when he died ſhe was with child of a fon, yet the Will 
was determined to be good, and not revoked by the mar- 
riage. And ſuch implied Revocation may, in all caſes, 
be rebutted by parol evidence Brady v. Cubitr, Dong, 40. 

If a man by his Will devifes his land, and then tells 
the ſame land, and afterwards repurchaſes it, yet the 
Will ftands revoked (as to the land) by the ſale, and the 


FPepurchaſe is vo declaration of the Teſtator's mind to 
ſet it on foot again, without a Republication. Powell on | 


Dewvijes 


It a woman before marriage makes her Will, ard | 
thereby deviſes her land to A, and afterwards marries | 


him or any other, and then dies, ye: neither A. nor the 
Huſband take any thing by his Wal, the marriage 


being, in Law, a Revocation of it ; and ea Married Wo- 


man not being capable of making a Will of Lands. 
See ante II. 3. 
Where a man, poſſeſſed of Stock or Money in the 


Funds, deviſes the exact quantity he is poffeſſed of to 


any one or more perſons by his Will, this is a ſpecific 


Legacy; and if the Teſtator afterwards, before his 


death, ſells any part of the Stock {o deviſed, ſuch Sale 
ſaall operate as a Revocation (or, as the La terms it, 
an Ademption or taking away) of ſo much of the Legacy 
as ſhall be fold ; and the Legatee or Legatees ſhall be 
only entitled to ſo much Stock as actually remains at the 
time of the Tettator's death; and if there is no Stock 


at all remaining, the whole Legacy is gone, and the 


Legatees cannot come on the other part of the eſtate for 
a ſatis faction. If the Teſtator however, after ſale of 
part of the Stock, purchaſes other Stock, this ſhall re- 
ſtore the Legatees to the amount of ſuch purchaſe. See 
title Legacy J. 

In the caſe of Lands, where the Law does not imply 
a Revocation, it muſt be x wr:t:ug, operating as a Will, 
and ſigned by the perſon making the Will; or by ſome 
writing, by which the Teſtator declares his intention to 
revoke the firſt Will, and ſigned by three Witneſſes, 
purſuant to the Statute of Frauds, 

A ſubſequent Deviſe to another perſon, though he 
may be incapable of taking, is a Revocation of a prece- 
dent Deviſe to a perſon who was capable of taking ; 
as it ſerves to ſhew the intent of the Teſtator to revoke 
the firſt Deviſe, though the ſecond cannot take effect. 
See Spragge v. Stowe, cited Doug. 35.—But one Will 
cannot be revoked by another Will, though it ſhould 
contain a clauſe declaring all former Wills to be revoked, 
unleſs the ſecond is valid and effectual as a Will, 2 P. 


Ws. 343. Vet a Will may be revoked by an inſtru- 


ment written merely for the purpoſe of Revocation, 
if it is atteſted by three Witneſſes ; and the Teſtator 
muſt fign it i their preſence, which, as already noticed, is 
not neceſſary in tne execution of a Will. 3 Comm. 
c. 23, iu u. 

If there is a Duplicate of a Will made, and depoſited 
in the hands of an Executor, or other perſon; in ſuch 
caſe, 2 cancelling of that part of the Will which is in 
the poſſeſſion of the Feſtator is a ſufficient Revocation 
of both the parts, as well that in his own hands as the 
Duplicate in the hands of the Executor ; they being 
both in fact but one Will. Dong. 40. So, if a Teftator 
makes a ſecond Will, and duly executes the fame, it 
hall, without any thing further, revoke and make void 
the former Will and Duplicate. 

Vor. II. | 
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Where a latter Will is the inſtrument by Which a for- 
mer 15 revoked, the Revocation effected thereby is am- 
bulatory until the death of the Teſtator; for although, 
by making a ſecond Will, the Teſtator intends to re- 
voke the jormer, yet he may change bis intention at any 
time betore his death; (until which neitber of bis Wills 
can have operation;) and then the latter, being a revoc- 
able inſtrument ittelf, and only affecting the former as 
ter as it is itſelf efficient, being revoked, is as no Will; the 
con{equence of which is, that the ftſt Will zewver bawing 
been cancelled, but remaining entire, ſtands in like manner 
as if no other had been made. 4 Bury. 2512, Bat it 
a prior Will be made, and then a ſubſequent one ex- 
Frefsly revering the former, in ſuch cafe, although the 
trft Will be left entve, and the fecond Will be after- 
wards cancelled, yet the better opinion ſeems to be, that 


the former is not thereby ſet up again. See Cœacp. 55. 


So, if a Teftator, having made a new Will, a&ually cance! 
the former Will by tearing off the name and leal, Sc. 
and afterwards cance! the latter Will, the former Willis 
not revived thereby, although a Counterpart thereof be 
found in his poſleſſion uncancelled and undefaced ; be- 
cauſe the Revocation is here an expreſs, independent, 
ſubſtantive AQ ; by which the former Will becomes, to 
all intents and purpoſes void, and incapable of taking 
effect, unleſs as a new Will by force of a Republication. 
Powell on Dewiſes, 

Revocations of a Will may alſo take place by an actual 
or intended alteration in the eſtate of the Teftator. And 
here it is neceſſary to obſerve, that the principle which 
governs caſes of fuch actual alteration, is clearly diſtin- 
guiſhable from that which governs caſes of an intended 
alteration only: In the former cafes, the Revocation is 
a conſequence of Law, uninfluenced by and independ- 
ent of any intent in the Teſtator to revoke or not; 
but, in the latter caſes, the Revocation is an inference 
from the fact, as furmſhing a ground to conclude that 
ſuch was the intent of the party. Powell on Dewijes. 


The following general principles will explain the na- 
ture of ſuch Revocations, and the deciſions of the Courts 
thereon ; and the inſtances quoted, though few, may 
ſuffice in a Work of this nature: | 

There is no feature in our Law more prominent than 
that of an uniform ſolicitude, on every occaſion, to favour 
the Heir, and prevent his diſinheriſon: This anxious 
attention to the intereſt of the lawful Repreſentative 
has introduced into the Law reipeQing Deviſes this fixed 
principle; namely, that as at the inception of his Will 
a man mult be ſeiſed of the eſtate he deviſes, ſo the Law 
requires that ſuch eſtate ſhould remain in the ſame plight 
ard unaltered, to the time of its conſummation by his 
death; and that his original intention in reſpect thereto 
ſhould continue, unremiteinęly, the ſame until the object 
of it takes effect, when the Will is conſummated thereby; 
and therefore not only any alteration or new modelling 
which makes it a different eſtate, but alſo any intent of 
the owner to alter or new model the eſtate, will, in con- 
ſtruction of Law, render a diſpoſition of it by Will in- 
valid. See Powwe/! en Deviſes, title Rewecations, and the 
caſes there cited. 

Any alteration whatever in a Freehold Eſtate will ope- 
rate as a Revocation; even although the act done be ne- 


| cellary to give effect to the diſpoſition made by ſuc}, 
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Deviſe, 3 P. Vins. 163, 170. And the rule of Law 
will be the ſame, although the act be expreſsly declared 
to be done with a view to give effect to the Will, if, in 
its operation, the Deviſor be in as of a new purchaſe ; 
for the rule being introduced with a view to preſerving 
the inheritance in the Heir at Law, and not with a view 
to carry into execution the intent of che Deriſor, the 
queſtion is not, whether the Deviſor intended to revoke ; 
but whether he intended to do that, the effect of which 
in Law will be to alter the eſtate or intereſt which was in 
him, by paſſing it away, and taking it back thorough a 
new channe!; for if that be his intertion, whether he 
meant to revoke or not is immaterial ; the alteration 
operating as a Revocation in Law, and not as a Revo- 
cation by the party; and therefore taking effect without 
reference to the intent of the party, as to the ſtability or 
non- ſtability of the Will, Powell on Deviſcs, See 

2 Ai. 579. 

Since Courts of Equity have conſidered Articles for 
the Sale of Eſtates, or reſpecting the Settlement of them, 
as of the nature of actual Conveyances, from the time 
at which they are agreed to be carried into execution ; 
even Covenants, when the Covenantee has a right to a 
{pecific performance, have been aliowed in Equity to 
operate as Revocations of Wills previouſly made. See 
2 P. ius. 329, 624. 

But, upon the principle that no au alteration is 
made in the thing deviſed, the changing of Truſtees, 
where the eſtate originally deviſed is only he Truft, will 
not amount to a Revocation. 1 C. R. 23: 2 C. R. 109. 
Nor though the eſtate is abſolutely conveyed to different 
parties from thoſe who had it at the time of the Deviſe; 
as in the caſe of an intended Purchaſe being completed, 
or a Mortgage paid off by the Teſtator. Fallarton v. 
Matte, Doug. 561 : Doe d. Gibbons v. Pott, Dong. 710: 
3 P. Wins. 170: 1 Vi, 311. 

Under the head of intended Alterations of his Eſtate by 
the Devifor may be arranged thoſe caſes, where the 
Deviſor, after making his Will, attempts a diſpoſition of 
his Eſtate, and intends a complete Conveyance, but fails 
therein, either for want of due formalities in the Inſtru— 
ment that he uſes, or from anincapacity to take, in the per- 
ſon to whom he means to convey : In theſe caſes of. in- 
tended Alteration, it may be ſhewn that the Deviſor had 
no intent to alter the diſpoſition he has made; and if that 


be made out in proof, no Revocation will enſue from 


the circumſtance of there having been ſuch imperſect 
Conveyance, Powell on Dewijes. 


In all caſes, where a perſon having lands in Fee de- 
viſes them, and then parts with or conveys them away, 
though he afterwards, nay immediately, takes a new Eſ- 
tate in Fee, this will be a Revocation of his Will. 1 Ro. 
Ab. 616. pl.1;: 2 Ati. 325 : Darley v. Darler, Bro. P. C.: 
1 Eg. Ab. 412. c. 12; and fee Powell on Deviſes, As 
where a perſon having made his Will, and thereby de- 
viſed his Real Eftate, afterwards, in contemplation of an 
intended marriage, conveys that eftate to T'ruitees for 
the uſe of himſelf and his Heirs till the marriage ſhould 
take effect, and after the marriage for other particular 
uſes; but happens to die before any marriage had; this 
has been determined to be a Revocation of his Will as 
to the diſpolal of ſuch Eſtate. Show, P. C. 154: 4 Burr, 
1961 ; See Powell on Deviſer, But in the caſe of Copar- 


ceners, as alſo in the caſe of Tenants in Common, hav. 
ing deviſed their ſeveral parts by Will, any partition be- 


| tween them, or even the lexying a fine, in conſequence 


of and to ſtrengthen the ſame, ſhall nut revoke their Will; 
if the Conveyance is merely for the purpoſe of partition. 
. Raym. 140 3 ”. Wins. 170: 1 Wy, zog. 

If a man ſeiſed of lands in Fee, deviſes the fame by 


; his Will, and atterwards mortgages them in Fee, to ſecure 


' revoked. a 
ſhall take place as to thoſe, unleſs there is a particular 


— — 
——— — 


a furs of money, though in Law the legal eſtate is con- 
veyed to the Mortgagee, and ſuch Mortg: ge 15 there- 


fore heid to be a Revocation of the Deviſe in the Will; 


yer, in Equity, it is now ſettled that theſe Mortgages 
thall only operate as a Revocation pro tanto; { for /o much 
as the Jand is mortgaged for ;) by which means the De- 
viſee ſhall take the land under tie Will, ſubject to the 
Mortgage. 1 Fern. 239: 2 C. R. 154: 1 Salk. 1583 
and fee Pewell on Deviſes.— A Conveyance by way of 
Mortgage for years, amounts, both in Law and Equity, 
only to a conditional Revocation, pro tanto, of a Deviſe 
in Fee: But ſtill the Conſtruction is different in Law and 
in Equigy ; for, in Law, the Mortgage is an abſolute 
Revocation gzoad the Term, though the Reverſion paſſes 
by the Will notwithſtanding ; but, in Equity, it is a Re- 
vocation pro tanto only; as well with reſpect to the 'Verm 
as to the Reverſion, and the Reverſion there draws to it 
the Equity of redemption. Powell on Dewifes. But if one 
deviſe lands to A. in Fee, and afterwards mortgage the 
ſame lands to 4. this has been decreed to be an entire 
Revocation, it being inconſiſtent with the Deviſe, Pre, 
Ch. 514. | 

If a man poſſeſſed of a Leaſehold Eftate in Lerd for a 
term of years, or for life or lives, by his Will bequeaths 
the ſame to A., and after making his Will takes a new 
leaſe of the ſame land for another term of years, or for 
other life or lives, ſo that the former leaſe is ſurrendered 
in Fact or in Law, this is a Revocation of his Will, or at 
leaſt makes the ſame void as to this Deviſe; for this is 
another leaſe, and not that which he had at the time of 
the making of the Will. 1 f. Hs. 575: 2 P. Wins, 168: 
3 P. Wins. 163. | 

Put theſe Revocations turn merely on the perning the 
Will, wiz. whether the words are ſufficient to paſs the 
ſubſequent renewed Intereſt ; and not on any inability in 
point of Law, to give by Will an after-taken leaſe ; and 
therefore if ſuch leaſe be diſpoſed of by Will, by a pro- 
per form of words, it will paſs, notwithſtanding any ſub- 
{ſequent renewal. As if one give“ all his Eitate, Right 
and Intereſt, he ſhall have to come in ſuch leaſe at the 
time of his death,” — So, ſuch right of renewal will pafs 
by a general Deviſe of the reſidue z or by a Deviſe of the 
leaſe, together with the right of renewal: And the De- 
viſe of the leaſe carries the right of renewal as well as 
the leaſe itſelf. Salt. 237: 1 f. Mm. 575: 1 Ath. 599: 
3 A4. 177, 199; and FAM Powell en Deviſes. 

In all the above cafes, where a Will is determined to be 
revoked, and no other Will is made, a perſon is ſaid to 
die Inteſtate; at leaſt as far as concerns the Deviſes thus 
In all caſes alſo of void Devi, an Inteſtacy 


Devite contained in the Will of the reſidue of the Te's 
tator's ellate to tome perſon ; in which caſe the Legacies 
ſink into and become part of ſuch reſidue, ard go to the 
Reſiduary Legatee. 

| V. Tas 


WILLS AND TESTAMENTS V. 


V. Tax Mosr GENERAL and comprehenſive Rule, 


as to the Conftrudion of Wills, is; That a Deviſe be moſt 
favourably expounded, to purſue, if poſſible, the Will of the 
Deviſor, who, for want of advice or learning, may have 
omitted the legal or proper phraſes: And, therefore, 
many times, the Law diſpenſes with the want of words in 
Deviles, that are abſolutely requiſite in all other inſtru- 
ments. Thus a Fee may be conveyed without words of 
Inheritance; and an Eſtate-tail without words of Pro- 
creation, By a Will alſo an Eſtate may paſs by mere 
Implication, without any expreſs words to direct its courſe, 
As where & man deviſes lands to his Heir at Law, after 
the death of his Wife: Here, though no Eſtate is given to 
the Wife in expreſs terms, yet ſhe ſhall have an Eſtate 
for lite by Implication ; for the intent of the 'Feſtator js 
clearly to poſtpone the Heir till after her death; and, if 
ſhe does not take it, nobody elſe can, Int. 376. But 
it ſeems, that if it is given to a Stranger, after the Wite's 
death, the Devite raiſes no Implication in favour of the 
Wife, for it may deſcend to the Heir duting the life of 
the Wife, Cro. Jac. 5. So alſo, where a Devile is of 
Black- acre, to A. and of Hitec: acre to B. in Tail, and 
if they both die without iſſue, then to C. in Fee; here 
A. and B. have Croſs Remainders by Implication, and 
on the failure of either's iſſue, the other or his iſſue ſhall 
take the whole; and C. 's Remainder over ſhall be poſt- 
poned till the iſſue of both ſhall fail. But where Croſs-Re- 
mainders are to be raiſed between more than two, the 
preſumption is againſt them. See title Remainder. And, 
in general, where any Implications are allowed, they 
muſt be ſuch as are neceſſary, (or at lealt highly proba- 
ble,) and not merely poſſible Implications. And herein 
there is no diſtinction between the rules of Law and of 
Equity; for the Will, being conſidered in both Courts in 
the light of a Limitation of Uſes, is conſtrued in each 
with equal favour and benignity, ard expounded rather 
on its own particular circumſtances, than by any general 
rules of poſitive Law, 2 Comm. c. 23. 

The intention of the Teltator is ſaid, by Code, to be 
the pole ſtar to guide the Judges in the expoſition of 


Wills; but though it is allowed to be thus conſidered, in 


order to explain the words of the Will, yet ſuch inten- 
tion muſt be collected from the Will itſelf, and not from 
any reports or evidence concerning it; the Courts hay- 
ing been at all times careful of admitung verbal teſtimony 
in reſpe& to a Will: And little credit being due to any 
thing that may have fallen from a man himſelf, either 
before or after making his Will; it often appearing that 
inſinuations may be thrown out purpoſely to miſlead 
thoſe who were intereſted in the diſpoſal of his property. 
Though a Parol Averment ſhall not be admitted to ex- 
plain a Will, ſo as to expound it contrary to the import 
of the words, yet, when the words will bear it, a Parol 
Averment may be admitted. As, for inſtance, to aſcer- 
tain a perſon; but in no caſe to alter the eſtate. 1 Freem. 
292, Sleede v. Berrier: 5 Rep. 68, Lord Cheynez's Caſe, 

Other Rules of Conſtruction are the following; all con- 
ſiſtent with, and dependent upon, that, which lays down 
the intent of the Teſtator as the genera! guide for the ex- 
poſition of doubtful circumſtances :— Where the words of 
a Will have a plain ſenſe, and no doubt is in any matter 
within or without the words, touching the matter of the 
Deviſe, there the words of the Will ſhall always be taken 
to be the intent of the Deviſor, and his intent to be what 


{ 


| 


the words ſay. 2 And. 17. All the words of a Will are 
to be carried to anſwer the intent of the Deviſor ; but 
this is to be underſtood in caſes where the intent of the 
party may be known by the words that are in the Will. 
2 And. 10, 11,134. If there are inconſiſtent and con- 
tradictory words in a Will, ſome words muſt be rejected 
to make it ſenſe. Thus, where a Teſtator gave the in- 
tereſt of a ſum of 6000/. to Mary Comfortle, his Daughter, 
for her life, and after her deceaſe gave the money be- 
tween Charles Comfortle, her Huſband, and their Child- 
ren: And in another part of the Will he ſaid, and 1» caſe 
there be no ſuch Child or Children, I give it to Charles 
Cerfortle and ſuch Children. Lord Chancellor rejected 
theſe latter words, as they were abſurd and contradictory. 
5 New Abr. 325: MS. Rep. 

A Will muſt have a favourable interpretation, and as 
near to the mind and intent of the Teſtator as may be, 
and yet fo witbal as his intent may ſtand with the rules 
of Law, and not be repugnaut thereunw ; it being a rule 
or maxim of Law, Quo. uu wolutas leſtatoris perim- 
Fenda eſd, ſecundum weram inteattemem z legum foruvend: 
des, juprema voluntas quod mandut ferigue jubet farere ne 
ce;e et. Ta Deeds the rule of Conitruction is, that the 
iatention mutt be directed by the words; but in Wills, 


the words mult follow the intent of the Deviſor; and 


ſuch a Conſtruction is to be made of them, as to make 
uſe of all the words, and not of part, and fo as they may 
ſtand together, and have no contrariety in them. Shep, 


Abr. part Io. voc. Teftament : Bridg.19;. See tit. Ford; 


Such a ſenſe ſhall be made of a Deviſe, that it may be 
for the profit of the Deviſee, and not to his prejudice.— 
General and doubtful words in a Will ſhall not alter ar 
expreſs Deviſe before, nor carry any thing contrary to 
the apparent intent. The clauſes and ſentences of a Wil! 
ſhall be ſeverally tranſpoſed to ſerve the meaning of it: 
And Conſtruction ſhall be made of the words to ſatisfy 
the intent, and they ſhall be put in ſuch order as the in- 
tent may be fulfilled. No ſenſe may be framed upon the 
words of a Will, wherein the Teſtator's meaning cannot 
be found. Shep. Abr. voc. Teftament. 

One part of a Will ſhall be expound& by another: 
As where a man leaves an eſtate to another and his Heirs, 
and afterwards mentions to have given him an eſtate tail, 
Heirs ſhall be taken to mean Heirs of the body, and the 
Deviſee ſhall take only an eſtate-tail. 2 Freem. 267, 
Bramfeld v. Popham. See further on this ſubject, Burr. 
912-924; 1110— 1113: 127g 142. 

Notwithſtanding that Wills are thus generally ſarour- 
ed, yet where a perſon endeavours to make a ſettlement 
of his eſtate agaioſt the reaſon and policy of the Com- 
mon Law, the Judges are bound to reject it. And where 
a man, by his Will, makes no other diſpoſition of his 
land than the Law itſelf would have done, had he not 
made any Will, there ſuch a Will is uſeleſs, and will be 
invalid. As if one give land to his Son and kis Heirs, 
or to A. and his Heirs, and his Son or 4. is bis Heir at 
Law, this is @ void Dewije, and the perſon to whom the 
land is given ſhall not take the land under the Will, but 
by Deſcent, being the better title, as if no Will had been 
made; for a Detcent ſtrengthens a title, taking away the 
entry of ſuch as may poſſibly have right to the eſtate : 
But he who has an eſtate by Deviſe, is ſaid by Law to be 
in by Purchale ; a worſe title than Deſcent. But if ane 
by Will create an eltate in his Heir, different from what 
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he would have taken by Law, there the Deviſe ſhall be 

00d, the quality of the eſtate being altered, and it being 
indeed not the ſame eſtate as would have deicended to 
him. Burn. Eccl. Law. 

* Thoſe Deviſes are alſo vcid and rejected where the 
words of the Will are ſo general and uncertain that no 
meaning can be collected fiom them. And, therefore, 
where a man by Will gives “ all'to his Mother,“ theſe 
general words will not not paſs lands to his Mother ; fer 
fnce the Heir at Law has a plain and vncontroverted 
title, it would be ſevere and unreaſonable to ſet him aſide, 
unleſs the intention of the Teſtator is evident from the 
Wills for that would be to ſet up and preſer a dark, and 
at belt but a doubtful title, to a clear and certain one, 
Burn, Eccl. Law. 

So, a Deviſe of real eſtate to the Heir of an Alien is 
void; becauſe an Alien, according to the policy of the 


Engliſh Law, can have no Heir, either to inherit or to | 


take by Purchaſe. See ante II. 1. and title Aliens. 

If a man deviſes land to another for ever, or in Fee- 
femple, or to him and his Aſſigns for ever, or to him and 
his; in all theſe caſes the Fee- ſimple paſſes by the Will: 
For it is evident, by the Teſtator's intention, that the 
Gift ſhould continue beyond the life of the Deviſee. 
So, if one deviſes lands to another, 7o give, ell, or do 
zvhat he pleaſes with them, theſe words, by the intent of 
the giver, convey the Fee-fimple; as does alſo a Deviſe 
to one and his Blood; becauſe the Blood runs through 
every branch of a family. A Deviſe alſo to a man and 
his Succeſſors, carries a Fee; for by the word Succeſſors 
is intended Heirs, the Heir ſucceeding to the Father. 
Burn. Eccl. Law. See Cowp. 35 2. : 

A Deviſe of all his e (or Hates) whatſoever, or all 
his hects real and perional, comprehends all that a man 
- has, land, money, goods, or other property whatever : 
Provided, in all caſes, that the Will 1s duly executed, 
and atteſted by three Witneſſes, ſo as to paſs land. And 
where there is a Surrender to the uſe of his Will, a Copy- 
hold Eſtate will fall under the ſame Conſtruction. See 
Coop. 299. . 

If lands are deviſed to Truſtees for any particular pur- 
poſes, without uſing the word Heirs, yet, by Implication 
of Law, the Truftees muſt have an Eſtate of Inheritance 
ſaflicient to ſupport ſuch Truſt ; for there is no difference 
between a Deviſe to a man for ever, and to a man upon 
Truſts which may laſt for ever. 1 Eg. Abr. 176. 

Where one deviſes land to another, on condition that 
the Deviſee ſhall pay ſeveral ſums of money in grols, 
and not ſaying out of the profits of the land ; or ſhall re- 
leaſe a debt due from the Teſtator; the Deviſee, in this 
caſe, ſhall have a Fee-fimple in the land, though all the 
ſums of money together, which he is to pay, do not 
amount to a year's rent of the land; for the Deviſe ſhall 
be intended for his benefit: And if he was to have the 
land for his life only, he might die before he could re- 
ceive the amount of the Legacies out of the land, and 
conſequently be a loſer ; And where there is a ſum thus 
to be paid all at once and immediately, there the perſon. 
to whom the land is deviſed ſhall have the whole of it, 
though the ſum is not the value of the land, or near it; 
the quantity of the ſum thus to be paid in groſs, not be- 
ing material. But if a Deviſe were to A., paying ſo 
much, or ſuch ſums of money, out of the profits of the 
Lands, there A. would take but an eſtate for his life; for 


WINE. 


though he takes the land charged with payment of the 
money, yet he is to pay no faſter than he receives, and 


ſo he can be no loſer. 1 Eg. Ab. 166, 7, 


It would be endleſs to multiply individual caſes, as to 
the Conſtruction of Wills, where the words have been 
held to give an Eſtate in Fee, in Tail, or for Life. A 
Deviſe of Land to A. B., without any further words, gives 
him only an Eſtate for Life. —The reaſon why the word 
Ejtate has been held to paſs a Fee, is, that this word 
(and which has been extended to the plural, E/ates, ) 
comprehends not only the land or property that a man 
has, but allo the Intereſt he has in it. Ihe General Rule 
of Conſtruction, that governs all uncertain caſes, of which 
innumerable inſtances occur in the Books, ſeems to be, 
that © if there be no words of Limitation added, nor 
words of Perpetuity annexed to the Deviſe, ſo as to ſhow 


the intention of the Teſtator, to coavey the Inheritance 


to the Deviſee, he can only take an Eſtate for Life.“ 
Comp. 299.— But wherever there are words and expreſ- 
ſions, either general or particular, or clauſes in a Will, 
which the Court can lay hold of, to enlarge the eltate 
of a Deviſee, they will do ſo, 70 efefuate the intention of 
the Teſiator : But if the intention of the Veſtator is doubt- 
ful, the Rule of Law mult take place.” Cowp. 352. 


WIN, Sax] In the beginning or ending of the names 
of places, ſignifies that ſome battle was fought, and vic- 
tory gained there. . | 

_ WINCHES, A kind of Engines to draw Barges 
againſt the ſtream of a river. Sat. 21 Fac. I. c. 32. 

WINCHESTER MEASURE, The ſtandard Mea- 
ſure originally kept at Vincheſter. See Meaſures; Weights, 

WINDAS, or WIND LASS, Corruptly Wanlats, A 
term for hunting of Deer in Foreſts to a Stand, &c. See 
Wanlajs. 

WIND-MILL, A man may not erect a Wind-Mill 
within any Foreſt, becauſe it frights Deer, and draws 
company to the diſquiet of the Game. V. Fones's Rep, 
293. See title Foreſt. - 

WINDOW-TAX ; See title Taxes. 

WINE, Vinum. ] Is to be tried twice a year, v. at 
Eaſter and Michae/mas; and none hall ſell Wine but 
at a reaſonable price, fat. antig. 4 Ed. 3. cap. 22. 
The Lord Chancellor hath authority to ſet the prices 
of Wines by the Butt, Barrel, Sc. Perſons ſebing at 
greater prices ſhall forfeit 40/.; and no perions may (ell 
Wine by retail, but ſuch as are licenſed by Juſtices of 
Peace, Sc. Stats. 28 H. 8. cap. 14: 7 Ed. 6. cap. 5. 
Canary Wine, Alicant, and other Sþani/h or ſweet - 
Wines were not to be fold for above 17. 6d. a quart, 
and Gaſcoigu and French Wine not above 84. the quart, 
Sc. unleſs appointed at a higher price: And when the 
Lord Chancellor, "Treaſurer, Sc. ſet the prices of all 
Wines, they were to cauſe them to be written, and Pro- 
clamation made thereof in the Chancery in Term time, or 
in the Cities, Towns, Sc. where it was to be fold at thoſe 
prices. Alſo the number of Retailers of Wines, in every 
City and Market Town, was particularly limited, Sass. 
7 E. 6. c. 5: 12 613 C. 2. c. 25.— [he King was enabled 
to grant commiſſions to Commiſſioners to licenſe perſons 
to retail Wine; and they might, under their ſeal of 
office, grant Licences, for any term not exceeding 21 
years, under certain rents, &c. the revenue whereot to be 
paid into the Exchequer; but the privileges of the Uni- 
verſities, and of the Company of Vintners in Lenden, &c. 

| were 


WINE. 


were ſaved by this ſtatute, 12 Car, 2. c. 25. 
this ſtatute allo (5 11,) any Brewing or Adulteration of 
Wine is puniſhed with the forfeiture of 100/. if done 
by the Wholeſale M-rchant, and 40/ if done by the 
Viatner or Retail Trader. One fingle act is a felling by 
Retail. 2 Strange 718. But felling a dozen quart bottles 
of Wine is not felling by retail meaſure within the 
ſtatutes, ſo as to require a Licence. bid. 1124. Mer- 
chants, &c. felling Wines, who ſhall adulterate che 
fame, or utter any aduirerated Wine, are liable to a 
penalty of zo; Hat. 1 C. 2. c. 25. 

WiINE-Liekx CES, or the Kents payable to the 
Crown, oy ſuch perſons as are licenſed to ſell wine 
by Retail th: zughout Eagland, heretofore, formed part 
of the Royal Kevenne, Theſe were firlt ſertied in 
the Crown by fat. 12 Car, 2. c 25; and, together with 
the hereditary Exciic, made up the equivalent in value 
for the loſs ſuſtained by the rerogative in the abelition 
ofthe Military Teuures, and the right of Pre-emption 
and Purveyanc:: but this revenue was abohiſhed by 
flat. 30 Goo. 2. 19, and an annual ſum of upwards of 
7000 /. per ann. iluing out of the new Stamp duties im- 
poſed on Wine Licenses, was ſettled on the Crown in 
its ſtead. See fur her, titles King V 4. ; Taxes. 

See alſo titles Alehouſes: Cuſtems; Navigation- Acts, &c. 

WINTER HEY NING, The ſeaſon between the 
11th day of November and the 23d day of April; which 
is excepted from che liberty of commoning in the Foreſt 
of Dean, & c. Stat. 23 Car. 2.c. 3. See title Foreft. 

WIRE, of Iron or Gold or Silver, is one of the arti- 
cles, the importation of and duties on which are regula- 
ted by the Navigation- AQts, and other ſtatutes; and is 
alſo liable to an Exciſe-duty on the Manufacture, 
Stat. 27 Geo. 3. c. 13. 

WIRE-DRAWERS. By fat. 9g © 10 V. z. c. 39, 
Silver-Wire drawn, for making Gold aud Silver Thread, 
ſhall contain certain quantities to the pound weight, on 
pain of 5s. per ounce wanting. By Hat. 15 Geo. 2. 
c. 20, the Silver Wire to be drawn for Silver Thread, is 
to hold eleven ounces and fifteen penny-weights; and 
all Silver to be gilt, and uſed in the Wire- Drawers” trade, 
ſhall hold eleven ounces and eight penny-weights of 
fine Silver on the pound weight Trey; and four penny- 
weights and four grains of Gold, to be laid upon each 


pound of Silver, on forfeiture of 55. for every ounce | 


made otherwiſe. And lee far. 28 Ge. 3 c. 7; by which 
Copper, Brals, and Metals, inferior to Silver, are 
directed to be ſpun on Thread, not on Sc-ſç; winch Act allo 
regulates making Copper-Wire, Lace, Spangles, Tc, 


— Wire-Drawers are to take out annual Licences, p 


ing 2 J. for the ſame. Stat. 24 G00. 3. c. 41. 
WISTA, A meaſure of Land among the Saxons ; 


being the quantity of Half a Hide; the Fice being 129 | 


Acres. Mon. Ang. i. 133. 

WITAM, Secundum Witam jurare, Was for 2 perſon 
to purge himſelf by the oaths of 10 many Wincites, as 
the offence required. Leg. Lu, cap. 63. 

WITCHCRAFT; See Conjuration. 

WITE, & Saxen word uſed for Puniſhment ; a Pain, 
Penalty, Mul&, Oc. So Hefte is a term of privilege 
or immunity from fines and amercements. Sax. Diet. 
Hence come the words Blooazuite, Lecherawite, &c, 

WI TENA-GEMOr, or WITTENA-GEMOP, 


Sax. Conventus Sapientum.] A Convention or Ailembly 
of great men, to advile and aſſiſt the King, anſwerable 


By 


WIT 


to our Parliament, in the time of the Saxons; or, rather 
an Atiembly of the whole Nation. See title Diets: 
Soure's Anglo-Saxon Government 165, Sc.; and this 
Dictcnary, title Parliament. 

WITENS, The Chief of the Saxen Lords or Thanes, 
their Nobles and wife men. Sax. Dia 


WITERDEN, A ta ation of the V, Saxzns, im- 
poſe by the public Council of the kingdom. Chart, 
Ethelxwelf. Reg. Anno 855, 


WITHERNAM, From the Sax. Wether, i. e. altera, 
or, as ſome ſay, contra, & Nam, captio.] Where a 
Dutreſs is driven out of the County, and the Sheriff upon 
a Replevin cannot make deliverance to the party diſ- 
trained; in this caſe the Writ of Withernam is di- ected 
ro the Sheriff, for the taking as many of his beaſts or 
goods, who did thus unlawfully diftrain, int» his keep- 
ing, till cae party make deliverance of the firit Diltreſe, 
Tc. It is therefore a taking or Repriſal of other cattle 
or goods, in lieu of thoſe that were formerly unjultly - 
taken and efloiaed, or otherwiſe withholden. F. N. B. 
68, 69: 2 nfl. 140: Stat. Weſtm. 2. 13 Ed. 1. c. 2, 
See title Replevin I.; V. 

This Writ is granted on the return of the Sheriff upon 
the Alias and Furies in Replevin, that the Cattle, &c. 
are eſloined, by reaſon whereof he cannot replevy 
them; and it appears by our books, that the Sheriff 
may award Wichernam on Replevia ſued by plaint, if 
it be found by inqueſt in the county, that the Cattle were 
elloined according to the Bailiff's return, Sc. Though 
upon the Withernam awarded in the County Court, 
if the Bailiff doth return that the other party hath not 
any thing, there ſhall be an Alias and Pluries, and fo 
infinite, and no other remedy there: But on a Wither- 
nam returned in the King's Bench, or Commoa Pleas, 
if the Sheriff return that the party hath not any thing, 
Sc. a Capias thall iſſue againſt him, and Exigent and 
Outlawry. New Nat. Br. 166. In Replevin, &#c. the 
Sneriff returns aver/a clongata funt by the defendant; 
thereupon a Writ of Withernam is awarded; and if he 
return vi, the plaintilf proceeds to Outlawry by Alias 
and Pluries Caias in II ithernam, and fo to Exigent : 
There is {ome difference where the defendant appeareth 
upon the return of the Pluries Capzas, and when he ſtays 
longer, and appeers on the return of the Exigent and not 
before; for in the firſt caſe his Cattle ſha!l not be taken 
in Withernam: but he muſt find pledges to make deli- 
verance, .or be committed ; and, in the lait caſe, he 
ſhall not only find pledges for making deliverance, but 
ſhall be fin-d, and his Cattle may be taken in Wither. 
nam: In both cales, the plaintiff may declare for the 


onjult taking, and yet deraining of his Cattle, and ſo 20 


to trial upon the ripht; and if it is found for him, then 
he hall recover the value of the Cattle, with coſts and 
damages, or may have tlie Catile again by a retorns 
gabe nas directed to the Sheriff; but if it be found for 
the defendant, he ſhal! Keep tne Cattle, and have coſts 
and damages fer the unjult proſecution. 1 Yreavnl. 180. 

A defendant in Kepievin may have a Writ of Wither⸗ 
nam againſt the plaintiff; as it che defendant hath a 
Return awarded for him, and he ſueth a writ de retor no 


| habenis, and the Sheriff return upon the Plurics, , 


awveria tlongata funt, he (hill have ai fac. againſt the 
pledges .. tich rhe plaintiff put in to proſecute, Oc. ; and 


it they have nothiag, then he mall have a Capias od 
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Witherran againſt the plaintif. The Cattle taken in 


Withernam are to be ad valentiam, i e. to the value 


of the Cattle that were fri taken and detaincd; for it 


is to be underſtood not only of the number of the Cattle, 
but according to the worth and value; otherwiſe he 
that brings the Replevin and Withernam will be de- 
prived of his ſatisfaction. Where Cattle have been 
taken in Withernam, they have been, by a Rule of 
Court, delivered back and reſtored to the owner, on his 
payment to the plaintiff of all his damages, coſts, and 
expences. 3 Lill. Abr. 630. Cattle taken in Wither- 
nam may be milked, or worked reaſonably ; becauſe 
they are delivered to the party as his own Cattle, Sc. 


Contra of Caitle diſtrained. 1 Leon. 302. 


This word Withernam alſo ignifies Repriſals taken at 
Sea by Letters of Mart. See Letters of Margue. 

WITHERSAKE, An Apoltate, or perfidious Rene- 
gado. Leg Canat. cap. 27. | 

WITHOUT DAY: See Sue Die. 

WITNESS, Tej:s.] One who gives Evidence in a 
cauſe ; an indifferent perſon to each party, {worn to 
ſpeak the truta, the whole truth, and nothing but the 


truth. 2 Li. Abr. 700. See title Evidence. 


_ WITTENA-GEMOT ; See Viiena-Gemot. 
WOAD, A profitable herb much uſed for the dy- 
ing of Blue Colours. See title Tzehes. 
WOLD, Sax.] A Down, or open Champaign 
Ground, void of Wood; as Sea in the Wolds, Cogſeuold, 
in Glouceſter ſpire, &c. 


Caput Lupinum.] Was the condition df ſuch as were 
Outlawed in the time of the Saxons; who, if they could 
not be taken alive to be brought to juſtice, might be 
Jain, and their heads brought to the King; for they 
vere no more accounted of than a Wolf's Head, a beaſt 


ſo hurtful to man. Leg. Ea. Conf.: Brad. lib. 3. See 
title Outlato. 


WONG, Saxon.] A Field. Selm. 

WOOD. If any perſon purpoſely burned any pile of 
Wood, or barked any trees, Sc. the owner might recover 
treble damages for it in treſpaſs. Stat. autig. 37 Hen. 6. 
c. 6. None may deſtroy any Woods, by turning them 
into Tillage or Paſture, &c. if two Acres or more in 
quantity, on pain of 405. an Acre; And no perſon 


. ſhall ſuffer his ſwine to go in a Wood unringed, under 


penalties. Where there is Wood or Coppice in Com- 
mon, the Lord may incloſe a fourth part, &c. Szats. 
35 H.8.c.17; 13 Elix. c. 25. If Coppice Wood is 
felled at or under twenty-four years' growth, there muſt 
be left twelve ſtandils of Oaks in every Acre, or the 
like number of Aſh, Elm, Cc. on pain of forfeiting 
3s 64. for every ſtandil wanting; and they are not 
to be cut down till ten inches ſquare within three foot 
of the ground, or until ſo many years after they are 
left, ah, e. the penalty of 6s. 84. Sc. Stat. 35 Hen. 8. 
c. 17. All Woods or Coppices felled at fourteen years? 
growth, ſhall be preſerved from deſtruction for eight 
years; and no Cattle be put into the ground from the 
time of felling till five years afterwards, Stat. ibid.; 
and fat. 13 Eliz. c. 25.—See further, titles Arſen; 
Larceny ; MischIEr, Malicious; Trees, &. If A. plant 
a Tree upon his own ground, and in growing its roots 
extend into the Land of B. adjoining, they are Tenants 
in Common of this Tree ; But if all the root grows in 
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WO O I.. * 


the ground of 4. though the boughs overſhadow Z '; 
Land, yet the branches follow the root, and the pro- 
perty of the whole is in 4. 1 Ld. R 737. 

WOOUD-CORN, A certain quantity of Grain paid 
by the Tenant of ſome Manors to the Lord, for the li- 
berty to pick up dead or broken Wood. Cartular. 
Burgi S. Petri MS. 142. a 

WOOD-GELD, The cutting of Wood within the 
Foreſt, or rather money paid for the ſame to the Foreſt- 
ers; or it ſignifies to be free from paꝶ ment of money. 
for taking Wood in any Foreſt. Cromp. Furif. 157: 
Co. Lit. 233. | x 


have their charge particularly to look to the King's 
Woods there. Cromp. Juri, 146. See title Fore. 
WOODMOTE, the oid name of that Count of the 
Foreſt which is now called the Court of Attachments; 
which was wont to be held at the will of the chief Of- 
ficers of the Foreſt, without any certain time, till ſince 
the Statute of Charta de Foreſta. Mlanzucod, c. 22. 
F+ 207. See title Foreſt. | 
WOOD-PLEA-COURT, A Court held twice in the 
year in the Foreſt of Clan in Shropforie, for determining 
all matters of Wood and Ag iſtments there. 
WOODSTOCK. Wool and Yarn may be ſold in 
Nvoaſtocꝶ on market and fair days. Stat. 18 Flix. c 21. 
WOODWARD, An Officer of the Foreſt whoſe of- 
fice conſiſts in looking after the Woods, and Vert and 


| Veniſon, and preſenting offences relating to the ſame, 


WOLFESHE 4D, or WOLFERHEFOD, Sax. | 


Sc. Woodwards may not walk with bow and ſhafts, 
but with Foreſt bills. Cromp. Juriſ. 201; Manweed, 
par. 1. 189. See title Fore. 

WOOL, Being a Staple Commodity of the greateſt 
value in this kingdom; the employment of our Poor 
at home, and our moſt beneficial trade abroad, depend- 


ing in a great meaſure vpon it; divers good Laws have 
from time to time been made to preſerve the ſame en- 
tirely to ourſelves, and to prevent its being tranſported 
to other nations. An old /at. of 27 Ed. 3, declared it 
Felony to tranſport Wool: But the Felony was repealed 


| 


ö 


by fat. 38 Ed. 3. c. 6; and ſee ſtat. 11 Ed. 3. c. 1. The 
Hat. 8 Elix. c. 3, prohibited the tranſportation of Live 
Sheep on ſevere penalties. By fat. 12 Car. 2. c. 30, 
any perſon exporting any Wool, Yarn, Sheep, or Ful- 
lers“ Earth, was to forfeit the ſame ; and for every pound 
weight of goods, 3s. And the owners of the ſhip in 
which it was tranſported, being privy to the offence, 
were to forfeit all their intereſt of the ſaid ſhip; alſo 
the maſter and mariners aſſiſting, all their goods; and 
any perſons might ſeize ſuch Wool, and ſhould be en- 
titled to one moiety, and the King to the other moiety 


of forfeitures, &c. The fat. 13 & 14 Car, 2. c. 18, 


made the tranſportation of Wool Felony again; though 
this being thought too ſevere, ar. 7 & 8 V. 3. c. 28, a 
ſecond time repealed the Felony, and ordained that ex- 
porting Wool beyond Sea ſhould incur a forfeiture of the 
veſſel, and treble value; and perſons aiding and aſſiſt- 
ing, to ſuffer three years? impriſonment, 

By flat. g & 10 V. 3. c. 40, the former laws were 
explained, and a further proviſion made againſt tranſ- 
porting Wool; by obliging entries to be made of Wool 
ſhorn; and Wool not to be carried near the Sea- coaſts, 


but between ſun-rifing and ſun-ſetting, &c.—Unlawful 


exporters of Wool, where judgment was obtained 
againſt 


WOODMEN, Seem to be thoſe in Foreſts, that 
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againſt them, were to \pay the ſum recovered within 
three months; or be liable to tranſportation for ſeven 
years as Felons. Szat. 4 Geo I. cap. 11.— The Admi- 
ralty were directed to appoint three ſixth- rate ſhips, and 
eight ſloops, to cruiſe on the coaſts, and ſearch and ſeize 
vellels having Manufactures of Wool of the kingdom of 
Ireland, to be exported to foreign parts; which, with the 
ſhips, ſhall be forfeited, fc. Stat. 5 Geo. 2. c. 21. All 
Wceollen ManufaQtures are to be ſhipped from Dublin, 
and certain other ports in Ireland, and imported here 
into Biddeford, and ports named, and none others; and 
be brought from thence hither in ſhips built in Great 
Britain or Ireland, and duly regiſtered on oath. Sar. 
12 Geo. 2. c. 21. | 

By fat. 28 Geo. 3. c. 38, all the former ſtatutes re- 
ſpecting the Exportation of Wool and Sheep are repealed; 
and an infinite variety of regulations and reſt;i&tions 
upon the ſubject is conſolidated into that ſtatute, which 
it behoves the dealers in and carriers of Wool to pay 
particular attention to. It is given almoſt at length 
in 4 Burr. F. title Mocllen Manufacture; but as it con- 
tains nearly 100 long clauſes, it is impoſſible to give 
any adequate repreſentation of it in an abridgment, 
The principal prohibitions are, that if any perſon ſhall 
ſend. or receive any Sheep on board a ſhip or veſſel, to 
be carried out of the kingdom, the Sheep and Veſſel are 
both forfeited, and the perſon ſo offending ſhall forfeit 
31, for every Sheep, and ſuffer ſolitary impriſonment 
for three months. But Wether Sheep, by a licence from 
the Collector of the Cuſtoms, may be taken on board tor 
the uſe of the ſhip's company. And every perſon who 


ſhall export out of the kingdom any Wool or Woo!len 


Articles, ſlightly made up, ſo as eally to be reduced to 
Wool again; or ary Fullers“ Earth, or Tobacco- pipe 
Clay; and every currier, ſhip-owner, commander, ma- 
riner, or other perſon, who ſhall knowingly aſſiſt in ex- 
porting, or in attempting to export, theſe articles, ſhall 
forfeit 3s. for every pound weight, or the ſum of 50/7; 
in the whole, at the election of the proſecutor, and ſhall 
alſo ſuffer ſolitary impriſonment for three months. 
But Wool may be carried Coaſtwiſe vpon being duly 
entered, and ſecurity being given, according to the di- 
rections of the ſtatute, to the ofticer of the port from 
whence the ſame ſhall be conveyed, And the Owners 
of Sheep, which are ſhorn within five miles of the Sea, and 
ten miles in Kent and Sex, cannot remove the Wool, 
without, giving notice to the officer of the neareſt port, as 
directed by tne ſtatute. See further, this Dict. title 
Manufactures, 


WOOL-DRIVERS, Such as buy Wool in the 


country of the Sheep-owners, and carry it on horſeback 
to the clothiers, or to market towns, to ſell again. Stat. 
2&3P.& M. . 13. 

VVOOLFERHEFOD ; See Yolfehead. 

WOOL-KEY, Its Ground, Wharf, and Key, in the 
pariſh of All Saints, Barking, in Londen, veſted in truſtees 
for his Majeſty, his heirs and ſucceſſors, Sc. Stat, 
8 Geo, 1. c. 21. 3 

WOOLLEN MANUFACTURES, Combination 
of Weavers, Wool-combers, c. prohibited, ats. 12 G.1, 
£. 34; 29 C. 2.c. 33. Extended to Combers of Fer/ey 
Wool; Frame-work-knitters and Stocking-makers, 
fut. 12 G. 1. c. 34. $ 83 and to other Manufac- 


turers, Hat. 22 G. 2. 6. 27. 52. See title Conſpiracy. | 


| 


WORDS. 


Regulations for the payment of Wages, fat. 30 G. 2. 
c. 12, Puniſhment of End-gatherers, 13 G. 1. c. 23. 
$8, Having in cuſtody Cloth ſtolen from the rack, 
or Wool left to dry, firſt offence treble valve, third 
traniportation, „lat 15 G. 2. c. 27. See further, for 
ſome later and more ethcient acts, this Dictionary, 
title Manufactures, 

WOOL-STAPLE, Mentioned in Fat. 51 H. 3. fat. 
5, is, The city or town where Wool was fold, See 
Staple. 

WOOLWINDERS, Thoſe that wind up every 
Fleece of Wool, intended to be packed and fold by 
weight, into a kind of bundle, after it is cleanſed, 


as r.quired by ftatute, to avoid deceits by thruſt- 


ing in locks of refuſe Wool, and Thrumbs, to gain 
Winnt: They muſt be ſworn to perform this otfice 
truly, between the Owner and the Wool-buyer or Mer- 
chant. Perſons winding and felling deceitful Wool, 
ſhall forfeit for every fleece 64, And if Wool-packers 
do not make good and due packing, without putting 
any locks, Pelt Wool, fand, earth, dirt, Cc. in fleeces, 
Action of Treipaſs and Deceit hes againſt them, c. 
Stats. 8 H. 6. c. 22; 23 H. 8. c. 17. 

WORCESTERS, and Worſted Cloths, Are men- 
tioned in many of our old ſtatutes, as Hats. 17 R. 2: 
7 E. 4; 14e 15 Hen. 8. c. 3, &c. 

WORDS, Which may be taken or interpreted by 
Law in a general or common ſenſe, ought not to re- 
ceive a ſtrained or unuſual conſtruction: Ambiguous 
Words are to be conſtrued io as to make them ſtand 
with Law and Equity; and not to be wreſted to do 
wrong. A Latin Word in pleading, which ſignified 
divers things, was well uſed to expreſs that thing in- 
tended to be expreſſed by it: Uncertain Words ia a De- 
claration, are made good and certain by a Plea ia Bar, 
where notice is taken of the meaning of them; and 
Words which are in themſelves uncertain, may be made 
certain by ſubſequent or following Words. The dit- 
terent placing of the ſame Words may cauſe them to 
have a different ſenſe and conflruction ; A Word which 
is written thort, or abbreviated, is not good without a 
daſh to diſtinguiſh it: Senteieſs Words are void and idle; 
though the, ſhall not hurt where the ſenſe is good with- 
out tnem. Nor ſhall Words in Deeds that are need!els, 
impeach a clauſe certain and perfect without ſuch 
Words. 2 Lill. Abr. 711, 712, 713, 714: Hed. 313. 
The following general rules and maxims are {tated 
by Black/tone, as having been laid down by the Courts of 
Juttice, tor the conſtruction and expolition of the ſeveral 
ipecies of Common Affurances or Conveyances, where- 
by a title to lands and tenements may be transferred 
and conveyed from one man to another. 2 Comm, 
. 

That the conſtru gion be favourable, and as near 
the minds and apparent intents ot the parties, as the 
rules of Law will admit. For the maxims of Law are, 
that verba intention: debent infervire 3 and benigne inter- 
pretamur chartas fropter fimplicitatem laicorum. And 
therefore the conitruction mult alſo be reaionable, and 


agreeable to common underſtanding, Aud. 00: 1 Bui, 


175: Hob. 304. 

2. That quoties in verbis nulla et ambiguitas, ibi 
nulla eæęgſitio contra werba fienda eft ; but that, gere 
the intention is clear, too minute a ſtreſs be not fuld on 

| the 


2 a. rn * - 


WORDS, 


the firict and preciſe fignification of Words; nam gut | 


heret in litera, haret in cortice 2 Saund. 157, Ihere— 
foce, by a grant of a remainder a reverſion may well 
Pais, and 2 converſo. Hib 27. And another maxim of 
Law is, that mala grammatica ncn witiat chartam ; 
neither falſe Exgliſb ncr bad Letin will deltroy « Deed. 
Wich perhaps (tavs Black/tone)a claſſical criue may 
think to be ro urnecefſary caution. dee 10 Rep 133: 
1 Inſt. 225: 2 Show 34. 

3. That ihe conſtruction be made upon the entire 
deed, and not merely upon disjointed parts of it, Nam 
ex antecedentibus et conjequentibus fit ofptima interpreratio 
1 Bult 101, And theretore that every part 6? 't be 
(if poſſible) made to take effect; and no Word but what 
may operate in ſome ſhipe or other. 1 Þ Wins. 457. 
Nam werba aebent intelligi cum effettu, ut res mag is vVaieat 
guem fereat Plowd 150. 

4. That the Deed be taken moſt ſtrongly againſt him 
that is the Agent or Con rector, and in favour of the 
other party; Verba fortius accipiuntur contra proferentem. 
As, if Tenant in Fee fimple grants to any one an eſtate 
for life ; generally, it ſhall be conſtrued an eſtate for the 
life of the Grantee, 1 I. 42. For the principle of 
ſelf-prelervation will make men ſufficiently careful, not 
to prejudice their own intereſt by the too extenſive mean- 
ing of their Words ; and hereby all manner of deceit in 
any grant is avoided; for men would always affect am- 
biguous and intricate expreſſions, provided they were 
afterwards at liberty to put their own conſtruction upon 
them. But here a diſlinction muſt be taken between an 


Indenture and a Deed-poll + for the Words of an Indent- 


ure, executed by both parties, are to be conſidered as 
the Words of them both ; for, though delivered as the 
Words of one-pariy, yet they are not his Words only, 
becauſe the other party hath given his conſent to every 
one of them. But in a Deed-pol}, executed only by 
the Grantor, they are the Words of the Grantor only, 
and ſhall be taken molt trongly againſt him. 1 f. 134. 
And, in general, this rule, being a rule of ſome ſtrict- 
neſs ard rigour, is the laſt to be reſorted to; and is 
never to be reiied upon, but where all other rules of ex- 
poſition fail. Bac. Elem. c. 3. 

5. That, if the Words will bear two ſenſes, one agree- 
able to, and another againſt, Law; that ſenſe be pre- 
ferred, which is moſt agreeable thereto. As if Tenant 
in Tail lets a leaſe to have and to hold during life gene- 
rally, it ſhall be conſtrued to be a leaſe for his own life 
only, for that ſtands with the Law; and not for the 
life of the Leſſee, which is beyond his power to grant, 
1 Inf. 42. 

6. That in a Deed, if there be two clauſes fo totally 
repugnant to each other, that they cannot ſtand toge- 
ther, the firſt ſhall be received, and the latter rejected; 
contrary to the general rule as to the expoſition of Wills: 
yet in both caſes we ſhould rather attempt to reconcile 
them. Hardr. 94: Cro Eliz. 420: Fern. zo. 

See further, titles Conveyance; Deeds; Statutes ; 
Wills, &c. 

As to Words Defamatory that are aQtionable, ſee 
title Action: — And criminal, making Libels and High 
Treaſon, ſee titles Libel; Treaſon. | 

WORKHOUSES : See this Dict. titles Police; Por; 
Tranſportation. : 


that, if he periſhed, his children, or, in default of them, 
. . his 


WRECK, 
WORMTAK. Jrem eff ibidem, apud, & c, de Worm. 


tak, vi /ol viii. den. folvend. annuatin aa Fejlum d. Martini 
Inguifit. Heref, 22 Rich 2 : 
WORT, or WCRI'H, From Sax. Veorib.] A Cur. 
tilage, or country farm. Mar Heim. 870 
- WORTHIESPF CF BLUUD, An expreſſion of th: 

Lawyers, tignitying the pref-rence given in Delcents, 10 
ſons before daughters. Sve title Deſcent, | 

WORITHINE OF LAND, à certain quantity of 
ground, ſo called in tue manor of Xingslaud in the 
county of Hereford: And in ſome places the tenants are 
called Worthics. Conſuetud. Maner. de Iltacubam in Ce, 
Bucks. 1" Ed 3. | 

WRECK, Lat. Vreccum Maris, Fr. Wreck de I. 
ſometimes writ WH reche, Werec, & Scup arerpe, quati Sc. 
up. werp, 1. e. Ejetins Maris] Such goods as, after a 
dhip-wreck, are caſt u-on the land by the Sea, ard left 
there, within {ome county: for they are not Wrecks ſo 
long as they r-main at Sea, in the juriſdiction of the 
Admiralty. 2 1ſt. 167. Where a Ship periſheth on the 
Sea, and no man eſcapes alive out of it, this is called 
Wreck. And the gods in the Ship: being brought to 
land by the waves, belong to the King by bis preroga- 
tive, or to the Lord of the manor. 5 Rep. 106. By the 
Common Law all Wrecks belonged to the Crown; aud 
therefore they are not chargeable with any cuſtoms, ard 
tor that goods coming into the kingdom by Wreck, are 
not imported by any body, but caſt aſhore by the wind 
and Sea. But it was uſual to ſeize Wrecks to the King”; 
uſe, only when no Owner could be found; and in tha: 
caſe the property being in no man, it of conſequence 
belongs to the King, as Lord of the Narrow Seas, Oe. 
Bract. lib. 2. c. 5. | 

The profits ariſing from Shipwrecks are claſſed, by 
Blackſtone, among the articles of the King's ancient or- 
dinary revenue. Theſe are declared to be the King”: 
property by the prerogative ſtatute, 17 Ed. 2. fl. 1 
c. 11, and were ſo, long before, at the Common Law. 

It 1s worthy obſervation, how greatly the Law of 
Wrecks has been altered, and the rigour of it gradually 
loftened in favour of the diſtreſſed proprietors. Wreck, 
by the ancient Common Law, was where any Ship was 


loſt at Sea, and the goods or cargo were thrown upon 
the land; in which caſe theſe goods, ſo wrecked, were 


adjudged to belong to the King : for it was held, that, by 


the Jols of the Ship, all property was gone out of the 


original Owner. Do#. & Stud. D. 2. c. 51. But this was 
undoubtedly adding ſorrow to ſorrow, and was conſo— 
nant neither to reaſon nor humanity, Wherefore it was 
firlt ordained by King Henry I., that if any perſon eſ- 
caped alive out of the Ship, it ſhould be no Wreck; and 
afterwards King Henry II., by his charter, declared, 
that if on the coaſts of either England, Poictou, Oleren, or 
Gaſconr, any Ship ſhould be diſtreſſed, and either man or 
beaſt ſhould eſcape or be found therein alive, the goods 
ſhould remain to the Owners, if they claimed them with- 
in three months; but otherwiſe ſhould be efteemcd a 
Wreck, and ſhould belopg to the King, or other Lord of 
the tranchiſe. This was again confirmed with im- 
provements by King Richard I.; who, in the ſecond year 
of his reign, not only eſtabliſhed thete conceſſions, by 
ordaining that the Owner, if he was ſhipwrecked aud 
eſcaped, omnes res ſuas liberas et quietas haberet, but alſo, 


WRECK, 


his brethren and ſiſters, ſhould retain the property; and, 
in default of brother or ſiſter, then the goods ſhould re- 
main to the King, And the Law, as laid down by 
Bradon in the reign of Henry III., ſeems ſtill to have 
improved in its equity, For then, if not only a dog 
(for inſtance) eſcaped, by which the owner might be 
diſcovered, but if any certain mark were ſet on the 
goods, by which they might be known again, it was 

held to be no Wreck. Brag. I. 3. c. 3. And this is cer- 
tainly moſt agreeable to reaſon; the rational claim of 
the King being only founded upon this, that the true 
owner cannot be aſcertained. Afterwards, in the /ar. 
im. 1; 3 Ed. 1. c. 4, the time of limitation of claims, 
given by the charter of Henry II., is extended to a year 
and a day, according to the uſage of Normandy : and it 
epacts, that if a man, a dog, or a cat, eſcape alive, the 
veſſel ſhall not be adjudged a Wreck. Theſe animals 
are only put for examples; for it is now held, that not 
only if any live thing eſcape, but if proof can be made 
of the property of any of the _ or lading which 
come to ſhore, they ſhall not be forfeited as Wreck. 
The ſtatute further ordains, that the Sheriff of the county 
ſhall be bound to keep the goods a year and a day, that 
if any man can prove a property in them, either in his 
own right or by right of repreſentation, they ſhall be 
reſtored to him without delay; but, if no ſuch pro- 
perty be proved within that rime, they then ſhall be the 
King's. 2 {nft. 168, If the goods are of a periſhable 
nature, the Sheriff may ſell them, and the money ſhall 
be liable in their ſtead. Plaaud. 166. This revenue of 
Wrecks is frequently granted out to Lords of manors, as 
a royal franchiſe ; but if any one be thus entitled to 
Wrecks in his own land, and the King's goods are 
wrecked thereon, the King may claim them at any time, 
even after the year and day. 2 IA. 168, 

In order to conſtitute a legal Wreck, the goods muſt 
come to land. If they continue at Sea, the Law diſtin. 
guiſhes them by the barbarous and uncouth appellations 
of jetſam, flotſam, and ligan. Jelſam is, where goods are 
cait into the Sea, and there: ſink and remain under wa- 
ter: Flo!/am is, where they continue floating or ſwim- 
ming on the ſurface of the waves: Zigar, or Lagan, is, 
where they are ſunk in the Sea, but tied to a cork or 
buoy, in order to be found again. 5 Rep. 106. Theſe 
are alſo the King's, if no owner appears to claim them ; 
but, if any Owner appears, he is entitled to recover the 
poſſeſſion. For even if they be caſt overboard, with- 
out any mark or buoy, in order to lighten the Ship, 
the Owner is not by this act of neceſſity conſtrued to 
have renounced his property : much leſs can things 
gan be ſuppoſed to be abandoned, fince the Owner has 
done all in his power io aſſert and retain his property. 
Theſe three are therefore accounted fo far a diſtin 
thing from the former, that by the King's grant to a 
man of Wrecks, things je!/am, fot/am, and ligan will 
not paſs. 5 Rep. 108. See title /et/anr, &c, 
| Wrecks, in their legal acceptation, are at preſent not 
very frequent : for, if any goods come to Jand, it rarely 
happens, ſince the improvement of Commerce, Navi- 
zation, and Correſpondence, that the Owner is not able 
to aſſert his property within the year and day limited by 
Law. Aug in order to preſerve this property entire ſor 
him, and if poflible to prevent Wrecks st all, oor Laws 
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have made many very humane regulations. By far. 
27 Edw.3. c.13, if any Ship be loſt on the ſhore, and 
the goods come to land, (u hich cannot, ſays the Statute, 
be called Wreck,) they ſhall be preſently delivered to the 
merchants, paying only a reaſonable reward to thoſe that 
ſaved and preſerved them, which is called Salvage, 
Sce title Liſurance II. 6.—Alſo, by the Common Law, if 
any perſons (other than the Sheriff) take any goods ſo caſt 
on ſhore, which are not legal Wreck, the Owners might 
have a commiſſion to inquire and find them out, and compel 
them to make reſtitution, F. N. B. 112. And by fr. 
12 Aun ft. 2. c. 18, confirmed by Pat. 4 Geo. 1.c. 12, ia 
order to afliſt the diſtreſſed, and prevent the ſcandalous il- 
legal practices on ſome of our Sea-coalts, it is enacted, that 
all head officers and others of towns near the Sea ſuall, upon 
application made to them, ſummon as many hands as are 


neceſſary, and ſend them to the relief of any Ship in diſ- | 


treſs, on forfeiture of 100/.; and in caſe of aſſiſtance given, 
Salvage ſhall be paid by the Owners, to be aſſeſſed by 
three neighbouring Juſtices, All perſons that ſecrete 
any goods ſhall forfeit their treble value: and if they 
wilfuily do any act whereby the Ship is loſt or deſtroyed, 
by making holes in her, ſtealing her pumps, or otherwiſe, 
they are guilty of Felony, without benefit of clergy, 
Laſtly, by fat. 26 Geo. 2. c. 19, plundering any Veſlel 
either in diſtreſs, or wrecked, and wheiher any living 
creature be on board, or not, (for, whether Wreck or 
otherwiſe, it is clearly not the property of the populace,) 


or preventing the eſcape of any perſon that endeavours 


to ſave his lite, or wounding him with intent to deſtroy * 


him, or putting out falſe lights in order to bring any 
Veſſel into danger; are all declared to be capital Felo- 
nies ; in like manner as the deſtroying of trees, ſteeples, 
or other ſtated ſea- marks, is puniſhed by Hat. 8 Els. 
c. 13, with a forfeiture of 100/. or Outlawry. Moreover, 


by the ſaid ſtatute of 26 Geo. 2, pilfering any goods caſt 


aſhore is declared to be Petty Larceny; and many other 
ſalutary regulations are made, for the more effectually 


preſerving Ships, of any nation, in diſtreſs. 1 Comm. c. 8 
The year and day, in the fat. Mm. 1, ſhall be ac- | 


counted from the ſeizure; and if the Owner of the 
goods die within the year, his executors or admini- 
{trators may make proof. 2 If. 167 ; 5 Rep. 106. If a 
man have a grant of Wreck, and goods are wrecked 
upon his lands, and another taketh them away before 
ſeizure, he may bring Action of Treſpaſs, &c. For, be- 
fore they are ſeized, there is no property gained tg 
make it Felony. 1 Hawk. P. C. c. 33. $24. 

If goods wrecked are ſeized by perſons having no au- 
thority, the Owner may have his action againit them; 
or if the wrong-doers are unknown, he may have a com- 
miſſion to inquire, &ec. 2 Inf. 166 Goods loſt by Tem- 
peſt, or Piracy, &c. and not by Wreck, if they after- 
wards come to land, ſhall be refiored to the Owner. 
Stat. 27 Ed. 3 ff. 2. c. 13. Where a Ship is ready to fink, 
and all the men therein, for the preſervation of their 


lives, quit the Ship, and afterwards ſhe periſhes; if any 


of the men are ſaved and come to land, the goods are 
not loſt. A Ship on the Sea was chaſed by ar enemy: 
the men therein, for the ſecurity of their lives, forſook 
the Ship, which was taken by the enemy, and ſpoiled of 
her goods and tackle, and then turned to ſea ; after this 
by itreſs of weather ſhe was caſt on land, where it 

8 8 happence 


ing out of ſome Court, to the Sheri 
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happened her men ſafely arrived; and it was reſolved, 
that this was no Wreck, 2 Ia. 167. See further, titles 
Navy; Pilots, &c. | 

* WKECKEFREE, Is to be exempt from the forfeiture 
of ſhipwrecked goods and veſſels ; which King Ea. I. 
by charter granted to the Barons of the Cinque Ports. 
Placit. temp. Edw. I. a 

| WRIT. 
BR EVE, from Sax. Writan, i. e. Scribere.] In ge- 
neral is the King's Precept, in —_— under ſeal, iſſu- 
, or other perſon, 
and commanding ſomething to be done touching a ſuit 
or action, or giving commiſſion to have it done. Terms 
de Ley: 1 Inſt. 73. Alſo a Writ is ſaid to be a formal 
letter of the King's, in parchment ſealed with a ſeal, di- 
rected to ſome Judge, Officer, or Miniſter, &c. at the 
ſuit or plaint of a Subject, requiring to have a _ 
done, for the cauſe briefly expreſſed, which is to be diſ- 
cuſſed in the proper Court, according to Law, Old Nat. 
Br. 4: Shep. Abr. 245. Of Writs there are divers kinds, 
in many reſpects ; ſome Writs are grounded on Rights of 
Action, and ſome in nature of Commiſſions ; ſome man- 
datory and extrajudicial, and others remedial ; ſome are 
patent or open; ſome cle, or ſealed up; ſome Writs 
iſſue at the ſuit of parties; ſome are of ice; ſome or- 
- dinary; and others of privilege; ſome Writs are di- 
rected to the Sheriffs, and in ſpecial caſes to the party, 
Sc. 1 Inſt. 289: 2 Inſt. 39: 7 Rep. 20. 

The Writs in Civil Actions are either original or judi- 
cial; Original Writs are iſſued out in the Court of Chan- 
cery, for the ſummoning a defendant to appear, and are 
granted before the ſuit is begun, to begin the ſame; and 
Judicial Writs iſſue out of the Court where the Original 
is returned, after the ſuit is begun: The Originals bear 
date in the name of the King ; but Judicial Writs bear 
teſte in the name of the Chief j uſtice. See titles Original; 
Proceſs ; Latitat; Capias, &c.— A Writ without a zefe 
is not good, for the time may be material when it was 
taken out, and it is proved by the tee; and if it be out 
of the Common Law Courts, it muſt bear date ſome day 
in Term (not being Sunday); but in Chancery, Writs may 
be iſſued in Vacation as well as Term-time, as that Court 
is always open. F. N. B. 51,147: 2 Ii. 40: Lutw. 

7: See Sat. 13 Car. 2. c. 2. 

Writs in Actions are likewiſe real; concerning the poſ- 
ſeſſion of lands, called Writs of Entry, or of Right, 
touching the property, Sc.; perſonal, relating to goods, 
chattels, and perſonal injuries; and mixed, tor the re- 
covery of the thing, and damages. 2 I. 29. Writs 
may be poſſefory, of a man's own poſſeſſion; or an- 
ceſtrel, of the ſeiſin and poſſeſſion of his Anceſtor: There 
are alſo certain Writs of Prevention or Anticipation ; and 
of Reſtitution, Sc. But the moſt common Writs in 
daily uſe, are in Debt, Detinue, Treſpaſs, Action upon the 
Caſe, Accompt, and Covenant, &c. which with others 
muſt be rightly directed, or they will be naught. F. N. B.: 
Style 42, 237. In all Writs care is to be taken, that they 
be laid and formed according to the cauſe or ground of 
them, and ſo purſued in the proceſs thereof: Though 
the Writ in ſome caſes may be general; and the Count 
or Declaration ſpecial. Hob. 18, 84, 251. 

Writ or AssS1STANCE, A Writ iſſuing out of the 
Exchequer to authoriſe any perſon to take a Conſtable, 


WRIT 


or other public officer, to ſeize goods or merchandize 
prohibited and uncuſtomed, &c. There is alſo a Writ 
of this name iſſued out of the Chancery, to give pol. 
ſeſſion of land. Stat. 14 Car. 2. c. 1. 

WaIT or DELivery, In what caſes grantable, 
Stat. 13 & 14 Car. 2. c. 11. § 30. 

Wrir or ENnTxy ; See title Entry. 

Wrir or INCI or Damacses, A judicial 
Writ, that iſſues out to the Sheriff upon a Judgment 
by Default, in Action, of the Caſe, Covenant, Treſpaſs, 
Irover, &c. commanding him to ſummon a Jury to in- 
quire what Damages the plaintiff hath ſuſtained occa/ione 
premſſorum. See title Judgment I.: Tidd 314. 

The Writ of Inquiry ſhould be returnable on a ge- 


neral return, or day certain, according to the nature of 


the proceedings: if by Original, on a general return; if 
by Bill, on a day certain. But where, in an Action by 
Bill againſt an Attorney, the Writ of Inquiry was return- 
able on a general return, it was holden not to be error: 
but only a mifcontinuance, and cured by the Statutes of 
Jeofails. 2 Stra. 947: Say. Rep. 245. 

A Writ of Inquiry of Damages is a mere Inqueſt of 
Office, to inform the conſcience of the Court ; who, it 
they pleaſe, may themſelves aſſeſs the Damages. And 
it is accordingly the practice, in Actions upon Promiſ- 
ſory Notes and Bills of Exchange, inſtead of executing a 
Writ of Inquiry, to apply to the Court for a rule to 
ſhew cauſe, why it ſhould not be referred to the Maſter 
to ſee what 1s due for principal .and intereſt, and why 
final judgment ſhould not be ſigned for that ſum, with- 
out executing a Writ of Inquiry ; which rule is made 
abſolute, on an affidavit of ſervice, unleſs good cauſe be 
ſhewn to the contrary. 7:dd's Pra, K. B.—This prac- 
tice, however, is confined to Actions upon Promiſſory 
Notes and Bills of Exchange, where the quantum of Da- 
mages depends on figures, which may be as well aſcer- 
tained by the Maſter as before a jury; and therefore 
where the defendant had ſuffered judgment by default, 
in an Action of 4/ump/it, on a foreign Judgment, the 
Court refuſed to make the rule abſolute, for a reference 
to the Maſter; ſaying, this was an attempt to carry the 
rule further than had yet been done, and as there was no 
inſtance of the kind, they would not make a precedent 
for it. 4 Term Rep. 493. The Court has alſo refuſed to 
make the rule abſolute, in an Action upon a Bill of Ex- 
change, for foreign money ; the value of which is un- 
certain, and can only be aſcertained by a Jury. 5 Term 
Rep. 87. See Cro. Eliz. 5 36: Cro. Fac. 617. | 

Where the Jury, upon the trial of an Iſſue, omit to 
afleſs the Damages, the omiſſion may, in ſome caſes, be 
ſupplied by a Writ of Inquiry. As to which it ſeems, 
that where the matter, omitted to be inquired by the 
principal Jury, is ſuch as goes to the very point of the 
Iſſue, and upon which, if it be found by the Jury, an At- 
taint will lie againſt them, by the party, if they have 
given a falſe verdict; there, ſuch matter cannot be ſup- 
plied by a Writ of Inquiry, becauſe thereby the plaintiff 
may loſe his Action of Attaint, which will not lie upon an 
Inqueſt of Office. Tidd's Pra@. 

Thus where, in Detinue, the Jury omitted to aſſeſs the 
value of the goods, the Court refuſed to ſupply the omiſ- 
lion by a Writ of Inquiry. And ſo where the Jury, 


| who try the iſſue in Replevin, (ſee that title,) omit to 


inquire of the rent in arrear, and value of the cattle, 
purſuant 
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purſuant to fhe ſtatute 17 C. 2. c. 7, no Writ of Inquiry 
can be afterwards awarded, to ſupply the omiſſion ; for, 
by the words of the ſtatute, theſe matters are to be in- 
quired of, by the ſame Jury who try the iſſue. Tidd”s 
Pra#. and the authorities there cited. 

But where the matter, omitted to be inquired by the 
principal Jury, doth not go to the point in iſſue, or ne- 
ceſſary conſequence thereof, but is merely collateral, as 
the four uſual Inquiries on a guare impedit ; there, ſuch 
matter may be ſupplied by a Writ of Inquiry, without 
any damage to the party; becauſe, if the ſame had been 
inquired of by the principal Jury, it would have been, 
as to thoſe particulars, no more than an Inqueſt of Of- 
fice, upon which an Attaint will not lie. Carth. 362. 

Thus, where the parties being at iſſue in aſ/amp/it, a 
demurrer was joined upon the evidence, and the Jury 
diſcharged, without aſſeſſing the Damages; and atter- 
wards judgment was given for the plaintiff, and a Writ 
of Inquiry of Damages awarded ; the Court held, that 
though the ſame Jury might have aſſeſſed the Damages 
conditionally, yet it r as well done by a Writ of 
Inquiry of Damages, when the demurrer is determined; 
and the moſt uſual courſe is, when there is a demurrer 
upon evidence, to diſcharge the Jury, without further 
Inquiry. Cro. Car. 143. | 

So, in Treſpaſs or Replevin, againſt Overſeers of the 
Poor, acting wirtute officti, if the plaintiff be nonſuit, or 
have a verdi& againſt him, and the Jury are diſcharged, 
without inquiring of the Treble Damages, purſuant to 
the fat. 43 Flix. c. 2. f 19, the defect may be ſupplied 
by a Writ of Inquiry; becauſe ſuch Inquiry is no more 
than an Inqueſt of Office. In ſuch caſe, as a ground for 
awarding a Writ of Inquiry, it is neceſſary to enter a 
ſuggeſtion upon the roll, that the defendants were Over- 
ſeers of the Poor; and that the action was brought 
againſt them, for ſomething done by virtue of their of- 
fice. Tidd's Prat, 

The Writ of Inquiry may be executed, on due notice, 
before the Sheriff or bis Deputy; or, by leave of the 
Court, under ſpecial circumſtances, before the Chief 
Tuſtice, or a Judge of Aſſize, as an Aſſiſtant to the Shes. 
riff. And where the Writ of Inquiry is executed before 
the Chief Juſtice, or a Judge of Aſſize, it is uſual to 
move the Court, for the Sheriff to return a good Jury. 
But unleſs ſome matter of Law is likely to ariſe in the 
courſe of the: Inquiry, the Court will not give leave to 
have it executed before a Judge, merely on account of 
the importance» of the facts. Tidd's Prat. 


The Notice of Inquiry ſhould be in Writing; and if 


the defendant have appeared, and his Attorney be 
known, it ſhould be delivered to ſuch Attorney : But if 
the defendant have not appeared, or his Attorney be un- 
known, the Notice ſhould be delivered to the defendant 
bimſelt, or left at his laſt place of abode. If the Venue 
be laid in London or Middleſex, and the defendant live 
within forty computed miles from London, there muſt be 
eight days? Notice of Inquiry, excluſive of the day it is 
given; which Notice is alſo ſufficient in Country Cauſes : 


for the fat. 14 Geo. 2. . 17. F 4, which requires ten 


days* Notice of Trial at the Aſſizes, does not extend to No- 
tices of Inquiry. But where the Venue is laid in London 
or Middleſex, and the defendant lives above forty com- 
puted miles from London, there muſt be fourteen days? 
Notice of Inquiry. And Sunday is to be accounted a day 


— 


in theſe Notices, unleſs it be the day on which the Notice 
is given, Short Notice of 1:quiry is the ſame as ſhort 
Notice of Trial: and where a Term's Notice of Trial i: 
required, there muſt, at the ſame diſtance of time, be the 
like Notice of Inquiry. Tidd's Pract. See title Trial. 

Where the Inquiry is to be executed before the Chief 
Juſtice, or a Judge of Aſſize, the Notice ſhould be given 
tor the Sittings, or Aſſizes, generally: but otherwiſe the 
Notice ſhould expreſs the particular time and place of 
executing it. A Writ of Inquiry may be executed, in 
point of time, on the day it is returnable, but not on a 
Sunday; and where the Notice was to execute it by ten 
o'ciock, the Court ſet it aſide for uncertainty, The 
uſual way is to give notice that the Inquiry will be ex- 
ecuted, between two certain hours ; as between ten and 
twelve o'clock in the forenoon, or between four and fix 
in the afternoon, of a particular day, on or before the 
return of the Writ. On a Notice of Inquiry fo given, 
the party is not tied down to the preaſe time fixed by 
the Notice; for the Sheriff may have prior buſineſs, 
which may lait beyond it. T:4d's Pra, 

With regard to the place of executing an Inquiry, it 
muſt be executed within the county where the action is 
laid, and the Notice ſhould be given accordingly. Notice 
of Inquiry may be continued or countermanded, in like 
manner as Notice of Trial. Tidd's Prack. 

In London or Middleſex, the Writ muſt be left at the 
Sheriff's Office the day before the time appointed for its 
execution, And if either party propoſe to attend by 
Counſel, he ſhould give Notice thereof to his adverſary, 
or he will not be allowed for it in coſts. The execution 
of the Writ may be adjourned by the Sheriff, after it 
is entered upon. And if the plaintiff do not proceed to 
execute the Inquiry according to Notice, or counter- 
mand in time, the defendant, on an affidavit of attend- 
ance and neceſſary expences, ſhall have his coſts, to be 
taxed by the Maſter. Tidd's Pract. 

Letting judgment go by default is an admiſſion of the 
cauſe of action: and therefore, where the action is 
founded on a Contract, the defendant cannot give in evi- 
dence on a Writ of Inquiry, that it was fraudulent. So, 
in an AQtion on a Promiſſory Note or Bill of Exchange, 
the Note or Bill need not be proved, though it muſt be 
produced before the Jury, in order to fee whether any 
money appears to have been paid upon it. And where 
an Action wasbrought on a Policy of Affurance, on a fo. 
reig'1 ſhip, wherein there was a ſtipulation, that the po- 
licy ſhould be deemed ſufficient proof of intereſt ; the 
plaintiff, on the Writ of Inquiry, was only bound to 
prove the defendant's ſubfcription to the policy withour 
giving any evidence of intereſt. Tidd's Pra. 

On the return of the Inquiry, the plaintiff ſhould give 
a rule for judgment, with the Clerk of the Rules, which 
expires in four days. And, in the mean time, the de- 
fendant may move to ſet aſide the Inquiſition, for want 
of due Notice; or on account of an objection to the Jury, 
or mode of returning them, as that ſome of the jury 
were debtors, taken out of priſon for the purpoſe of at- 
tending, or that they were returned by the plaintif”s 
Attorney; or for exceſſive Damages. The plaintiff, in 
like manner, may move to ſet aſide the Inquiſition, when 
it is obvious the Damages are too ſmall; except in 


' vindictive, hard, or trifling actions. On the expiration 


of the rule for judgment, the Sheriff, being called upon 
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for his Return, will deliver it, with the Inquifition go the 

plaintiff's Attorney; who gets the Inquiſition ſtamped, 
and taxes his coſts thereon with the Maſter, Tidd's Pract. 
The wart of a Writ of Inquiry is aided by the Sta- 
tute of Jeofails. And where a Writ of Inquiry had 
been many years executed, and colts taxed upon it, but 


no final judgment entered up; there being occaſion } 


to prove the debt in Chancery, and the Writ of Inquiry 
being loſt, a rule was made for a new Writ of Inquiry 
and Inquiſition, according to the Sheriff's notes, and 


that the Maſter ſhould indorſe the coſts, which by the 


commitment-book appeared to have been taxed. 7idd”s 
Prack. and the authorities there cited. 

WIT or REBELL1ON, A Writ out of Chancety, 
or Exchequer, againſt a perſon in contempt, ſor not 


appearing in thoſe Courts, Oc. See title Commiſſion of 


Rebellion. 
WRIT or RIGHT, 


BREVE DE RECTO.] The great and final Remedy for 
him that is injured by Ouſfer, or Privation of his Free- 
hold. See Reco; Right. 

By the ſeveral poſſeſſory remedies given by our Law, 
(ſee titles Entry, Axe, ) the Right of Poſſeſſion may be 
reſtored to him that is unjuſtly deprived thereof. But 
the Right of Peſſeſſion (though it carries with it a ſtrong 
preſumption) is not always concluſive evidence of the 
Right of Property, which may {till ſubſiſt in another 
man: For as one man may have the Poſſeſſion, and an- 


| 


| 


other the Right of Poſſeſſion, which is recovered by 


Poeſſory Actions; ſo one man may have the Right of 


Poſle ſſion, and thus not be liable to eviction by any Poſ- 
ſeflory Action, and another may have the Right of Pro- 
perty, which cannot be otherwiſe afſerted than by the 
great and final Remedy of a Writ of Right, or ſuch cor- 
reſpondent Writs as are in the nature of a Writ of 
Right. 3 Comm. c. 10. See Title. 

This happens principally in four caſes : 1. Upon Dif. 
continuance by the Alienation of Tenant in Tail: where- 
by he, who had the Right of Poſſeſſion, hath tranſ- 
ferred it to the Alienee; and therefore his iſſue, or thoſe 
in remainder or reverſion, ſhall not be allowed to recover 
by virtue of that Poſſeſſion, which the Tenant hath ſo 
voiuntarily transferred. 2, 3. In caſe of judgment given 
againſt either party, whether by his own default, or upon 
trial of the merits, in any Poſſeſſory Action: for ſuch 
judgment, if obtained by him who hath not the true 
ownerſhip, is held to be a ſpecies of Deforcement ; 
which however binds the Right of Poſſeſſion, and ſuffers 
Not to be ever again diſputed, unleſs the Right of Pro- 
perty be alſo proved. 4. In caſe the Demandant, who 
claims the Right, is barred from theſe Poſieſſory Ac- 
tions by length of time and the Statute of Limitations, 
Sce title Limitation of Actions. In theſe four caſes the 
Law applies the remedial inſtrument of either the Writ 
of Right itſelf, or ſuch other Writs as are ſaid to be of 

the ſame nature. 


1. And firſt, upon an Alienation. by Tenant in Tail, 


whereby the eſtate tail is. diſcontinued, and the remain- 
der or reverſion is, by failure of the particular eſtate, diſ- 
placed, and turned into a mere Right, the remedy is by 
Action of Formedon, (jecundur formam dont, ) which is in 
the nature of a Writ of Right, and is the higheſt action 


that Tenant in Tail can have. See this Dictionary, title 
Fermadon. il | 
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2. In the ſecond caſe; if the Owners of a particular 
eſtate, as for Life, in Dower, by the Curteſy, or in Fee. 
tail, are. barred of the Right of Poſſeſſion by a Recovery 
had againſt them, through their default or non-appearance 
in a Poſſeſſory Action, they were abſolutely without any 
remedy at the Common Law, as a Writ of Right doe: 
not he for any but ſuch as claim to be Tenants of the 


Fee- ſimple. Therefore the fat. Weſtm. 2; 13 Ede. 1. 


c. 4, gives 2 new Writ for ſuch perſons, after their land; 
have been ſo recovered againſt them by default, called a 
DPuod ei deforceat ; which,. though not ftrialy a Writ of 
Right, ſo far partakes of the nature of one, as that i: 
will reſtore the Right to him who has been thus unwa. 
rily de forced by his own default. F. N. B. 155.—But in 
caſe the Recovery were not had by his own default, but 
upon defence in the inferior Poſſeſſory Action, this ſtill 
remains final with regard to theſe particular eſtates, as at 
the Common Law: And hence it is, that a Common 
Recovery (on a Writ of Entry in the 2%) had, not by 
default of the Tenant himſelf, but (after his defence 
made and voucher of a third perſon to warranty) by de- 
fault of ſuch Vouchee, is now the uſual bar to cut off an 
eſtate - tail. See this Dictionary, title Recovery. 


3» 4+ Thirdly, in caſe the Right of Poſſeſſion be bar. 
red by a Recovery upon the merits in a Poſſeſſory Ac- 
tion, or laſtly, by the Statute of Limitations, a claimant 
in fee-ſimple may have a mere Writ of: Rights ; which is 
in its nature the higheſt Writ in the Law, and lieth only 
of an eſtate in Fee- ſimple, and not for him who hath a 


leſs eſtate. F. N. B. 1. This Writ lies concurrently with 


all other real actions, in which an eſtate of fee-ſimple 
may be recovered ; and it allo lies after them, being as 
it were an appeal to the mere Right, when judgment 
hath been had as to the Poſſeſſion in an inferior Poſſeſ- 
ſory Action. F. N. B. 155. But though a Writ of Right 
may be brought, where the Demandant is entitled to the 
Poſſeſſion, yet it rarely is adviſable to be brought in ſuch 
caſes; as a more expeditious and eaſy remedy is had, 
without meddling with the property, by proving the De- 


mandant's own, or his Anceſtor's, Poſſeſſion, and their il - 


legal Ouſter, in one of the Poſſeſſory Actions. But, in 
caſe the Right of Poſſeſſion be loſt by length of time, or 
by judgment againſt the true Owner in one of theſe in- 
ferior ſuits, there is no other choice; this is then the 
only remedy that can be had; and it is of fo forcible a 


nature, that it overcomes all obſtacles, and clears all ob- 


jections that may have ariſen to cloud and obſcure the 
title. And, after iſſue once joined in a Writ of Right, 
the judgment 1s abſolutely final ; ſo that a Recovery had 


in this action may be pleaded in bar of any other claim 


or demand. F. N. B. 6: 1 Inft. 158. 


The pure, proper, or mere Writ of Right lies only, 
we have ſeen, to recover Lands in Fee-fimple, unjuſtly 
withheld from the true Proprietor. But there are alſo 
ſome other Writs which are ſaid to be in the nature of a 
Writ of Right, becauſe their proceſs and proceedings do 


- moſtly (though not entirely) agree with the Writ of 


Right; but in ſome of them the Fee-ſimple is not de- 
manded ; and in others not Land, but ſome Incorporea! 


Heredit:+ment. Nor is the mere Writ of Right alone, 


or always, applicable to every caſe of a claim of Lands 
in Fee-ſimple ; for if the Lord's Tenant in Fee- ſimple 
dies without heir, whereby an Eſcheat accrucs, the Lord 
ſhall bave a Writ of Eſcheat, which is ia the m— of 

a Writ 
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WRIT. 


2 Writ of Right. Booth 135: F. N. B. 9. And if one of 
two or more Coparceners deforces the other, by uſurping 
the ſole Poſſeſſion, the party aggrieved ſhall have a Writ 
of Right, de rationabili parte: which may be grounded 
on the Seiſin of the Anceſtor at any time during his life ; 
whereas, in a »uper obiit, (which is a poſſeſſory remedy,) 
he mult be ſeiſed at the time of his death. F. N. B. g. 
The General Writ of Right ought to be firſt brought 
in the Court-Baron of the Lord of whom the lands are 
holden ; and then it is open, or patent: But if he holds 
no Court, or hath waived his Right, remiſit Curiam ſuam, 
it may be brought in the King's Courts by Writ of 
Precipe originally; and then it is a Writ of Right 
Cloſe, being directed to the Sheriff, and not to the Lord, 
F. N. B. 2: Finch. L. 313: Booth g1 : Allo, when one 
of the King's immediate Tenants zz capite is deforced, 
his Writ of Right is called a Writ of Præcipe in capite; 
(the improper uſe of which, as well as of the former 
Præcipe quia Dominus remi/it Curiam, ſo as to ouſt the Lord 
of his juriſdiction, is reſtraived by Magna Carta, c. 243) 
and, being directed to the Sheriff and originally return- 
able in the King's Court, is alſo a Writ of Right Cloſe. 


F. V. B. 5. There is likewiſe a little Writ of Right | 


Cloſe, ſecundum conſuetudinem manerii, which lies for the 
King's Tenants in ancient demeſne, and others of a 
Gmilar nature, to try the Right of their lands and tene- 
ments in the Court of the Lord excluſively, But the 
Writ of Right Patent itſelf may alſo at any time be re- 
moved into the County-Court by Writ of J, and 
from thence into the King's Courts by Writ of Pore or 
Recordari facias, at the ſuggeſtion of either party that 
there is a delay or defect of juſtice. 3 Comm. c. 10. 

In the progrels of this action, the Demandant muſt al- 
lege ſome ſeiſin of the lands and tenements in himſelf, 
or elſe in ſome perſon under whom he claims, and then 
derive the Right from the perſon ſo ſeiſed to himſelf; to 
which the Tenant may anſwer by denying the Demand- 
ant's Right, and averring that he has more Right to hold 
the lands than the Demandant has to demand them : and, 
this Right of the Tenant being ſhewn, it then puts the 
Demandant upon the proof of his title: in which, if he 
fails, or if the Tenant hath ſhewn a better, the Demand- 
ant and his Heirs are perpetually barred of their claim; 
but if he can make it appear that his Right is ſuperior to 


p 
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WYTE 


the Tenant's, he ſhall recover the land againſt the Te- 
nant and his Heirs for ever, But even this Writ cf 
Right, however ſuperior to any other, cannot be ſued 
out at any diſtance of time. For by the ancient Law no 
Seiſin could be alleged by the Demandant, but from 
the time of Hen. I.—By the ſtatute of Merton, 20 Hen. 3. 
c. 8, from the time of Hen. II.; by the flatute of 
Weftm. 1, 3 Edw. I. c. 39, from the time of Rich. I.; 
and now, by flatute 32 Hen. 8. c. 2, Seiſin in a Writ of 
Right ſhall be within 60 years. So that the Poſſeſſion of 
Lands in Fee- ſimple uninterruptedly, for threeſcore years, 
is at preſent a ſufficient Title againſt all the world; and 
cannot be impeached by any dormant claim whatſoever, 
3 Comm. c. 10. See titles Limitations of Adtions II. 1.3 
Poſſeffion ; Title, | 


Walr of Richr or Apvowsox ; See this Dit. 


titles Advow/on Ul. ; are Impedit. 

WxriT or RicaTt or Dower ; See title Dower. 

WRIT or RiaHT of Ward; See title Gzardian. 

WEIT OF RIGHT suR DISCLAIMER; See titles 
Cefjavit ; Diſclaimer. 

WRITER OF TALLIES, Scriptor Talliarum.} An 
Officer in the Exchequer, being Clerk to the Auditor of 
the Receipt, who wrote upon the Tallies the whole letters 
of the Tellers“ bills. Coxcell, See title Excheguery 

WRITING, Scriptum.] A ſimple Writing or Declar- 
ation, not in the manner of a Deed, made to a certain 
perſon, c. ſhall be good in Law. Hob. 312. See title 
Agreement. 

WRONG, Injuria.] Any Damage or Injury; con- 
trary to Right. Co. List. See Tort, 

WRONGLANDS, Seem to be ill-grown Trees that 
will never prove Timber; ſuch as wrong the ground 
they grow in. Kitch. 169. 

WUDEHETH, From the Sax. Hude, i. e. Sylva. ] A 
felling of Wood. Leg. Her. 1. c. 37. 

WYDRAUGHT, A Water-paſſage, gutter, or wa- 


tering- place; often mentioned in old leaſes of houſes, 
in the covenants for repairs, Tc. 


WYKE, WYRA,——Er trotam Wykam cum homing « 
bus, Kc. Mon. Ang. ii. See Mic and Mica. 

WYTE, Pana, Mala. — Saxones due mulZarum 
genera /'atuere, i. e. Weram & Wytam.. See Vite. 


X. 


ANTUS, Is ufed for Sanus. See Spe/m. 

XENIA, Dicuntur muſcula, que à provincialibus 
rectoribus provinciarum efferebantur Vox eft in privis,gt- 
orum chartis non inſueta ; abi quietus efſe a Xeniis immunes 
notat ab huju/modj muneribus aliiſque donis, regi wel regine 
præſtandis, quando ipfi per prædia privilegiatorum tranſie- 
rint, Chart. Dom. templingham.—Concedo ut omnia 
monaſteria & eccleſia regni mei a publicis vectigalibus, ape 
ribus & oneribus abjolwantur. Nec munuſcula præbe ant 


regi vel principibus, niſi voluntaria. Spelm, Gloſl. Nulla 


autem perſona, parva del magna, ab hominibus & terra 


Radingenſis monajterii exigat, non equitationem fie extedi- 


tionem, non Jummogia, non vectigalia, nen navigia, nor. 


opera, non tributa, non Zenia, Sc. Mem. Scacc. Anne 
20 Edw. 3 
XE NODOCHIUM, Is interpreted an Inn, allowed by 


public licence for the entertainment of ſtrangers and. 


other gueſts: Allo an Hoſpital. Vocab. utriu/que Furis. 
XE&OPHAGIA, A kind of Chriftian Falt ; the eat- 
ing of dry meat, Litt, Dict. 


Y. 


YA 
A AN NAY,—2ud homines de Rippon 2 cre- 


dendi per ſuum Ya, & per ſuum Nay in omnibus guere- 
lis, &c. Charta Aibelſtan. Reg. Mon. Angl. i. 173. 

YARD, A Meaſure, three feet in length ; by which 
cloth, linen, &c. are meaſured: It was ſaid to be ordain- 
ed by King Henry I., from the length of his own arm. 
Baker's Chron, See title Meaſures. 

YARDLAND, Virgata Terræ.] A quantity of Land, 
different according to the place or country; as at Vim- 
Gleton in Surrey, it is but fifteen acres, in other counties 
It is twenty, in ſome twenty-four, and in others thirty 
and forty acres. Bract. lib. 2. c. 10. 

YARMOUTH. There is an Act for regulating the 
time of bringing in and ſelling Herrings at the Fair 
of Great Yarmouth, fixing the prices and quantity by the 
Laſt, Sc. Stat. 31 Edw 3. fl. 2. c. 2. See title Fiſh. 

YARN. No perſon ſhall buy Yarn or Wool, but he 
that makes cloth of it: And none may tranſport Yarn 
beyond the Sea, /at. 33 H. 8. c. 16. See title Wool. 

_ YAUGH, A Yatcht, or little bark; alſo a fly-boat, 
pinnace, &c. In Lat. called Celox, à celeritudine, from 
its ſwiftneſs. Liit. Di#. | 

YEONOMOUS, Oeconomus; An Advocate, Patron, 
or Defender. Vit. Abbat. S. Albani. 

YEAR, Aunus.] The time wherein the Sun goes 
round his compaſs through the twelve Signs, vi. three 
hundred and ſixty-five days, and about fix hours. A 
Year is twelve months, as divided by Julius Cæſar: 
The Church has always begun the Year on the firſt day 
of January, called New-year's-day ; but the civil account 
formerly, not till March the 25th. It appears by an 
cient grants and charters, that our Anceſtors began the 
Year at Chriſtmas, which was obſerved here till the time 
of William I. commonly called the Conguercr ; but after- 
wards, for ſome time the Year of our Lord was ſeldom 
mentioned in Grants, only the Year of the Reign of the 

King. Mon. Ang. 1. 62. 
I bere being a difference in the computation of time 
in theſe Kingdoms, and on ſome parts of the Continent, 
of eleven days; and frequent uncertainties having ariſen 
from the different times of commencing the Year above- 
mentioned, (which introduced the mode of dating 1743, 
for days between the firſt of January and twenty-fifth of 
March,) all theſe inconveniences were remedied by Hat. 
24 Geo. 2. c. 23; which enacts, That the firſt day of 

anuary next following the laſt day of December 1751, 
ſhall be the firſt day of the Year 1752. And that the 
firſt day of January next after the firſt day of January 
1752, ſhall be the firſt day of the Year 1753. And ſo 
on, the firſt day of Zanuary in every Year, ſhall be the firſt 

day of the Year, And that after the firſt day of January 


YEAR. 


1752, the ſeveral days of each month ſhall go on in the 
ſame order; and the Feaſt of Eaſter, and other Moveable 
Fealts thereon depending, ſhal! be aſcertained according to 
the ſame method they then were, until the ſecond day of 
September 1752; and that the natural day next following 
the ſaid ſecond day of September, thall be reckoned the 
fourteenth dayſof September, omitting, for that time only, 
the eleven intermediate days. And that the ſeveral 
natural days which ſhall ſucceed the ſaid fourteenth day 


of September, ſhall be reckoned in numerical order accord- 


ing to the order and ſucceſſion of days now uſed in the 
preſent Calendar. All writings, &c. after the firſt of 
January 1752, to be dated according to the New Style, 
After 2 September 1752, Hilary and Michaelmas Terms, 
and all Courts to be held on the ſame nominal days and 
times they then were. The ſeveral Years 1800, 1900, 
2100, 2200, 2300, and any other hundredth Year, (ex- 
cept every four hundredth Year, of which the Year 2000 
ſhall be the firſt,) ſhall not be deemed Bſextile or Leap 
Year, but common Years to conſiſt only of 365 days. The 
Years 2000, 2400, 2800, and every other four hundredth 
Year, from the Year 2000 incluſive, and all other Years, 
which are now eſteemed Biſeætile or Leap Years, ſhall 
for the future be eſteemed Biſextile or Leap Years, con- 
liſting of 366 days. 

A Calendar, ard certain Tables and Rules for the fixing 
the true time of the celebration of the Feaſt of Eafter, and 
the finding of the times of the Full Moons on which the 
ſame depends, are annexed to this Act, which are to be 
prefixed to all future editions of the Common Prayer 
Book. Courts of Seſſion and Exchequer in Scotland, and 
Markets, Fairs, and Marts to be held upon the ſame 
natural days they ſhou!d have been holden on, if this 
Act had not been made. 'I he natural days and times for 
the opening and inclofing of Commons of Paſture, not 
altered by this Act. The natural days and times of pay- 
ment of Rents, Annuities, Sums of Money or Intereſt, 
or of the Delivery of Goods, Commencement or Expira- 
tion of Leaſes, Sc. or of attaining the age of twerty- 
one years, &c, not altered by this act. See 25 Geo. 2. 
c. 30: 26 Geo. 2. cc. , 34. 

The mode of computation, introduced into England 
by the above AR, is called the Nexw Style, to diſtinguiſh 
it from the former, called the O/ Style, which ſtill con- 
tinues to prevail in many places: and the New Style had 
been uſed by other Nations, long previous to its adoption 
by the Engliſb. 

The OLD STYLE now prevails in My/covy, Denmark, 
Holſtein, Hamburg. Utrecht, Gueldres, Eaſt Frigſſand, Ge- 
neva, and in all the Proteſtant Principalities in Germany, 
and the Cantons of Switzerland, | | 

13 New 


 YEAR=—pay AND WASTE. 


New STYLE, is uſed in all the Dominions ſubje& to 

Great Britain; in America, in Amſterdam, Rotterdam, Leiden, 

Hlaerlem, Middleburg, Ghent, Bruſſels, Brabant, and in 
all the Netherlands, except the places betore-mentioned : 
— Alſo ia France, (before the laſt introduction of the un- 
intelligible Revolutionary Style,) Spain, Portugal, Ttaiy, 
Hungary, Poland, and in all the Popiſh Principalities ot 
Germany and Cantons of Switzerla! 

Year AN D Dar, Annms & Dies.] A time that de- 
termines a Right, or works a Preſcription in many caſes 
by Law; as in caſe of an Eltray, it the Owner challenge 
it not within that time, it belongs to the Lord; ſo of a 
Wreck, Cc. See t tle Efray, A Year and a Day is given 

to proſecute Appeals; and for Actions in a Writ of Right, 
Sc. aſter entry or claim, to avoid a fine, A perſon wound- 
ed muſt die within a Year and Day, in order to make the 
offender guilty of Murder, Sc. 2 nf. 53: 6 Rep. 107. 
See titles Appeal of Death; Claim; Entry; Fine; Homicide ; 
Wreck ; and other titles, 

Y:ar, Day, and WASTE, Annus, Dies, & Vaſtum.} 
A part of the King's Prerogative, whereby he hath the 
profits of lands and tenements for a Year and a Day of 

thoſe that are attainted of Petit Treaſon or Felony, who- 
ſoever is Lord of the Manor whereto the lands or tene- 
ments do belong ; and [or] the King may cauſe Waſte 
to be made on the tenements, by deltroying the houſes, 
ploughing up the meadows and paſtures, rooting up the 
woods, Sc. except the Lord of the Fee agree wich him for 
the redemption of ſuch Waſte; afterwards reſtoring it to 
the Lord of the Fee. Staundf. Prarog. 44. See further 
titles Attainder; Eſcheat ; Forfeiture II. 1.; Tenures. 

« We will not hold the lands of them that be convict 
of Felony but one Year and one Day, and then thoſe 
lands ſhall be delivered to the Lords of the Fee.“ Mag. 
Charta, ꝙ Hen. 3. c. 22. 

This appears by Glauvill to be due to the King by his 
ee Prerogative, 2 /nf, 36, cites G/anwill 7. cap. 17. 

Gt. . 
0 This chapter of Magna Charta doth expreſs that which 
' doth belong to the King, viz. the Year and the Day, 


and omits the Waſte, as not belonging to him; and this 


is explained by our ancient books with an uniform con- 
ſent. 2 Inf. 36, cites Bradon, lib. 3. fel. 129, &S 137; 
and Brittcn, c. 5. fel. 14; and Fleta, J. 1. c. 28; and 
Mirror, c. 5. H 2. The Mirror, f. peaking of this chapter, 
ſaith, Le point des terres aux felons tener per un an, eſt de 
ſaie, car per la ou le roy ne duift aver que le gaſt de droit, 
ou Pan in noſme de fine pur ſalver le fef de Peſtripment pre- 


ignont les miniſters le roy ambideux. Upon all which it | 


appears, that the King originally was to have no benefit 
in this caſe upon the attainder of Felony, where the free 
land was holden of a Subject, but only in deteſlation of 


the crime; t p, ad paucos, metus ad omnes gerveniat ; | 


to proſtrate the houſes, to extirpate the gardens, to era- 
dicate his wood, and to plough up the meadows of the 
Felon: For ſaving whereof, and pro bono publico, the 
Lords, of whom the lands where holden, were contented 
to yield the lands to the King for a Year and a Day; 
and therefore not only the Waſte was juſtly omitted cut 
of this chapter of Magna Chara, but thereby it is enact- 


ed, that after the Year and Day the Land ſhall be ren- 


dered to the Lord of the Fee, after which no Waſte can 
be done. 2 Inft. 37. Serjeant Hans ſays, it ſeems 
agreed, that by the Common Law, upon an auainder of 


| 


Felony, the King had a right utterly towaſte the lands hol- 
den of any but himſelf, whereof the perſon attainted was 
ſeiſed of an eſtate of inheritance, either in his own or in his 
Wife's right. And it is ſaid by ſome, that the King bath 
both this right, and allo a right to hold ſuch lands for a 
Year and a Day. But it is holden by others, that the 
right to hold over the lands for a Year and a Day was 
given to the King 7» lien of the Waſte, and it ſeems im- 
plied in Magna Charta, cap. 22, which ſaying, that the 
King ſhall not hold over the lands of thole convicted of 
Felony but for one Year and a Day, and making no 
mention of the Waſte, it ſeems plainly to intimate, that 
at the time of the making that ſtatute, the King was 
thought to have no other right but only to the Year and 
Day. 2 Hawk. P. C. c. 49. 4 8. See Forfeiture II. 1. 

And where the treatiſe of Prerogativa Regis, made in 
17 Edav. 2, ſays, Et pſtquam Dominus Rex habuerit annum, 
diem, et vaſtum, tunc reddatur tenementum illud capitali 
domino fecdi illius, nift prius faciat finem pro anno, die, & 
wvaſto ; this is ſo to be expounded, that foraſmuch as it 
appears in the ſaid old Books, that the Officers and Mini- 
tters did demand both for the Waſte and for Year and 
Day, that came in lieu thereof, therefore this treatiſe 
named both, not that both were due, but that a reaſon- 
able fine might be paid for all that which the King might 
lawfully claim. But if this act of 17 £4. 2, be againſt: 
this branch of Magna Charta, then it is repealed by the 
act of 42 Ed. 2. c. 1. 2 Ii. 37: 2 Hawk, P. C. 
cap. 49. 88. 

Hereby (ſays Cote) it appears how neceſſary the read- 
ing ancient Authors is for underſtanding of ancient Sta- 
tutes. And out of theſe old Books you may obſerve, that 
when any thing is given to the King in lieu or ſatisfaction 
of any ancient right of his Crown, when once he is in 
poſſeſſion of the new recompence, and the ſame in charge, 
his Officers and Miniſters will, many times, demand the 
old alſo, which may turn to great prejudice, if it be not 
duly and diſcreetly prevented. 2 Ia. 37. 

If there be Lord, Meſne, and Tenant, and the Meſne 
is attainted of Felony, the Lord Paramount ſhall have the 
Meſnalty, preſently; for this prerogative belonging to 
the King, extends only to the iand, which might be waſt- 
ed, in lieu whereof the Year and Day was granted. 
2 Inſt. 37. And this is to be underſtood when a Tenant 
in Fee- ſimple is attainted ; for when Tenant in Tail, or 
Tenant for Life is attainted, there the King ſhall have 
the profits of the lands during the life of Tenant in 
Tail, or of the Tenant for Life. 2 1. 37. 

That be convit] Here ccavict, in a large ſenſe is taken 
for attincti: For the nature and true ſenſe of both theſe 
words, ſee the firſt part of the /x/?:zazes; and likewiſe for 
this word Felony there. 2 I. 37; and fee this Dict. 
title 4:tainger. 

Of Felony] Muſt be underſtood of all manner of Fe- 
lonies punithed by death, and not of Petit Larceny, 
which notwithftanding is Felony. 2 1». 38. If Lord 
and Tenant are, and the Tenant is attainted of Felony, 
and the King has Annum, Diem, & Vaſtum, yet if the 
Lord enters without due proceſs, and the writ ſued to the 
Eſcheator, the land ſhall be re-ſeifed, and he ſhall anſwer 
for the meſne ĩſſues and profits. Br. Re- Seiſer, pl. 36, cites 
Ed. 2. and Fitz. Traverſe, 48. 


The ſtatute de Prarogativa Regis, cap. 15, wills, that 


if a Felon has land, une Rex /tatim illam habeat, & hateat 
inde 


— ————— — ——_— 
my — 


YEAR. 


ide annum & v um terra deſtruetur, & e. & lune red- 


datur capitali domino, e. gere, it this word (ftatim) 
all be otherwiſe intended but after office found? Hr. 
Corone, pl. 209. 

Tenant by copy of Court- roll, by the verge in ancient 
demeſne committed Felony, and was attainted of it, and 
Annum, Diem, & Vaſtum was awarded for the King ; and 
the reaſon ſeems to be, inaſmuch as Frank-tenants in an- 
cient demeſne have no other evidence but copies of Court- 
rolls; for otherwiſe it ſeems to be of a mere Copyholder 
out of ancient demeſne for other Frank-tenement. Br. 
Tenant per Capie, &c. Cites 3 Ed. 3. See titles Copybold ; 
Forfeiture. 

A man was outlawed of Felony, and aliened his land 


to J. M, on which Scire facias iſſued againſt him, who 


came and would have traverſed the Felony; and the 


Court doubted if he might traverſe it, by reaſon that he 


is a ſtranger to the record; but per Piget, by 7 Ed. 4. c. 2, 
he cannot traverſe it in caſe of Felony being a ſtranger 
to the record; contra in caſe of Treipaſs; on which it 
was prayed for the King, that Year, Day, and Waſte 
be adjudged for the King immediately, and fo it was im- 
mediately from that Day till a Year and a Day next 
after: quod nota. Quære, If the King may take the 


| 


Year and the Day at what time he pleates? Ir ſeems he 


cannot. Br. Corone, pl. 205, cites 49 A. 2. See title 
Ingueſt of Office. 


The King ſhall have the firſt Yearand Day and [or] Waſte 


of the Land of him who is attainted of Felony, which 
comes after the attainder, and whoſoever takes the profits 
this Year ſhall anſwer the profits to the King; per Fitx- 
herbert, But it ſeems that this is to be underſtood after 
office found, or that the Inqueſt which attaints him finds 
alſo what lands he had at the time of the Felony commit- 
ted, or after. And in the caſe above of 49 VJ. 2, the 
Outlawry of Felony was 18 Ed. 3. and writ iflued to the 
Coroners to inquire of his goods, lands, and tenements, 
48 Ed. 3; which returned that he had land, and aliened 
to J. N. after the Outlawry ; and upon this Scire facias 
iſſued againſt J N., who came and would have traverſed 
the Felony ; and the Year and Day was awarded to the 
King with the Waſte. And ſo it ſeems that the King 
cannot take it, unleſs after office, which was thirty years 
after, as there, But Qære, if, upon the office found, he 
who receives the profits the firſt Year after the Felony 
mall not be charged? It ſeems he ſhall, per Fi7zh. above. 
Auære the experience thereof in B. R.? Br. Corone, pl. 
207, cites F. N. B. fel. 144. See title Inqueſt of Office. 
Ytar-Books. Reports, in a regular ſeries, from the 
reign of King Ev. II., incluſive, to the time of Hen. 


VIII. which were taken by the Prothonotaries, or Chief 


Scribes of the Court, at the expence of the Crown, and 


| publiſhed annually; whence they are known under the 


denomination of the Year- Books. See title Law. Boks, 
Years, Eflates for; See title Leaſe. 
YEMAN, or YEOMAN, or YOMAN, A derivative 


of the Saxon, Geman, i. e. Communis. Theſe Camden in his 


TULE 


Ingenuos ; whoſe opinion the ſtatute affirms, a 6 Ri. 
c.4. and 20 Ric. 2. c. 2. Sir Thomas Smith, in his N. 
publ. Anglorum, I. 1. c. 23, calls him a Yeoman, whom 
our Law calls /ezgalem hominem, which (lays he) i0 in the 
Euglijh a free-born man, that may diipend of his own 
free land in yearly revenues to the ſum of forty ſhillings 
fterling. V erftegan, in his Reftiturion of aecazed Intelligence 
c. 10, writes, That Gemen among the ancient 7. ey, 
and Gemein among the modern, ſignifies as muchas Common. 
and the letter g being turned into y, is written Jene 
which alſo ſignities a Commoner. See title Precedence. 


Yeoman alſo ſignifies an Officer in the Kings houſe 
in the middle place between the Serjeant and the Groom: 
as Yeoman of the Chandry, Yeoman of the Scullery, 
Stat. antig 33 H. 8. c. 13. Yeoman of the Crown, Stet. 
aniiq. 3 E. 4, 5, The word Youngmen is uſed for 
Yeomen, in the /at. 33 Hen. 8. c. 10. Cowell, 

YEME, An ancient corruption of Hzeme, winter 
Cowell. 8 ; 

YEVEN, or YEOVEN, Given: Dated. Coxe!/. 

YEW, Said to be derived from the Greek , to 
hurt, probably becaule, before the invention of guns, our 
Anceitors made bows with this wood, with which they 
annoyed their enemies; and therefore they took care to 
plant the trees in the church-yards, where they might 
be often ſeen and preſerved by the people. Minſbeu. 


YIELDING AND PAYING, Reddindo & Solvends.] 
Comes from the Sax. Geldan & Gildan; and in Dome/- 
day, Gildare is frequently uſed for Solvere, Reddere, the 
Saxon G. being often turned into 7, See title Deed. 

YINGMAN, Mentioned in the Laws of King Hen. 1. 
c. 15 · Spelman thinks this may be a miſtake for I1g/i/bman, 
or, as we now ſay, Engliſoman: But perhaps the Ving men 
were rather Youngmen, printed for Yeoman and Yemen, 
in „at. 33 H 8. c. 10. | 

YOKELET, Sax. Jocelet.] A little Farm, Sc. in 
ſome parts of Kent, ſo called from its requiring but a 
Yoke of Oxen to till it. Sax. Di. 

YORK, Catom of See title Executor V. g. 

York-Buitvincs CompPany, A Corporation or 
Company erected by ſtatute for railing Thames Water in 
York- Buildings: This Company having bought the ſor- 
feited eſtates in Scotland on the Rebellion, anne 1 Geo. 1. 
to enable them to make good their engagements to the 
Government, they were empowered by ſtatute to diſpoſe 
of rent-charges, to grant annuities, Sc. 

YPSIVREMETA, In Latin Allitonaus, ſignifies God, 
the Thunderer, | 

YVERNAGIUM ; See Hybernagium. 

YULE. In the North of Eagland, the country people 
call the Feaſt of the Nativity ot our Lord by the name 
of Yule, which is the proper Scotch word for Chriſtmas ; 
and the ſports uſed at Chriftmas, here called Chriftmas 
Gambols, in Scotland they term Jule Games, The ſtatute 
1 Geo. 1. c. 8, was made for the repeal of a repealing ad, 
paſſed in the Parliament of Scotland, intitled “ An AR 


Britanniaplaceth next in orderto Gentlemen, calling them | for diſcharging the Iuie- Jacauce See Gus, 


aa. © 


Z. 


Z AB 


7 ABOLUS, 1. e. Diabolus, as uſed in many old 
Writers, viz. Edgar. in Leg. Monach, Hydenſ. c. 4: 
Orderic. Vitalis 460, &c. | 
Z ABULUM, Latin, Sabalum. ] Groſs ſand or gravel, 
Cervell, 
ZALA, i. e. Incendium; 
Engliſh word Zeal. 
ZANT-KILLOW, A meaſure containing ſix Engliſh 
buſhels. f 
ZATOVIN, Sattin, or fine Silk. Mon. Ang. ii. 177. 
ZEALOT, Zelotes.] Is for the moſt part taken in 
Prjorem ſenſum, ſo that we term one that is a Separatiſt or 
Schiſmatic from the Church of England, a Zealot or 
Fanatic, 
ZENIA ; See Xenia. 
ZETA, A room kept warm like a ſtove ; a withdraw- 
vg chamber with pipes conveyed along in the walls, to 


from whence we derive the 


Vo . II. 


— 


Z IT 


receive from below either the cool air in the Summer, or 
the heat of fire, c. in Winter: It is called by our Engl 
Hiſtorians a Dining- room, or Parlour. Oſborn vita S. El- 
pbegi apud Wharton: Mon. ii. 127. 

ZODIACK, Zodiacus.] An imaginary circle in the 
Heavens, containing the twelve Signs through which the 
Sun paſſes every year. Lite. 

ZUCHE, Zucheus, Stirps ficcus & aridus.] A withered 
or dry ſtock of a tree.— See Placit. Foreſt. in Com. Nott. 
de Anno 8 H. 3, where it ſeems a writ of Ad quod damnum 
_ = granting of Zuches or dead wood in a Foreſt, 

C. Spe . 

ZYGOSTATES, Libripens.) The Clerk of the 
Markets, to ſee to Weights. Spelm. 

ZYTHUM, A drink made of corn, uſed by the old 
Gauls ; ſo called from the ſeething or boiling it, whence 
Cyder had its name. Spelm. 


ADDENDA 


ADDEN DA CORRIGENDA 


IN THIS VOLUME. 


IMPEACHMENT. S 2. line 5, add But ſee contra, 4 Comm. c. 19, u. 


INFORMATION. 


- INSURANCE, 


| JOINTENANCY ; 


At the end of the title add See Raym, 120: 1 Leon. 384; and this DiQionary, title 
Parliament VIII. 


Div. I. parag. 2. line 4. after “ Attorney-General,” 8 during a Vacancy of 
that Office, by the Solicitor-General ; F7/kes's Ca. Bro. P. C.) 


Div. III. 6, At the end of this Diviſion, add — 

Since the above was written, the caſes of Brandon v. Neſbitt, and Briſtow v. Tower, 
were determined. See 6 Term Rep. 23; 35. In the firlt of theſe, the Court of B. R. 
declared, that no Action could be maintained either by, or in favour of, an Alien Ene- 
my : And, as a conſequence of that determination, in the latter caſe, after a long argu- 
ment, 1t was decided, by the poſitive opinion of the Court, in a very few Ges += that 
the Inſurance of an Enemy's Property is illegal; and no Action can be ſuſtained thereon, 
See alſo Parke's Law of Inſurance, 3d Edition. 


in TryixnGs PERSONAL. Line 14. after Litt. 5 321 ; Read thus— 

So allo, if 100/. be given by Will to two or more, equally to be divided between them, 
and the Survivors and Survivor of them ; this has been held to make them Tenants in 
Common ; as the ſame words would have done in regard to Real Eftates : The word 
Survivors, &e. being to be underſtood of ſuch of them as ſhall be living at the Teſ- 
tator's death. 1 Eg. Ab. 292. c. 11.—But in a caſe of a Deviſe of a Debt to two or 
more, “ ſhare and ſhare alike, equally to be divided between them, and if either of 
them die, to the Survivors or Survivor of them,“ it was determined in Dom. Proc. that 
they were joint-tenants ; and the decree of Coæoper, Ld, C. declaring them Tenauts in 
Common was reverſed, See Cox's P. Wms. i. 96, and the note there ;z—Reſiduary 
Legatces, &c. 


JUS PATRONATUS. Line 3. after © learning“ add Who are to en a Jury of fx Clergymen and 


fix Laymen, to inquire, &c. 


NATIONAL DEBT. Column 2. inſtead of the five laſt lines, Read: 


PARLIAMENT, 


By the Commiſſioners? Account, publiſhed on the firſt of Auguſt 1796, it appears that 
they have laid out ( 14, 969, 312: 18:6 Sterling in the purchale of £.20,117,450 Stock 
io the 3 and 4 per Cents. 

Line 31 of that Column, for © between 250 and zoo,” read © nearly 400.“ 


In the arrangement of the Diviſions at the beginning of the Title, tranſpoſe the lines 


V. 1: VI. (A): 2. thus— 
V. 1. As Members, &c. 
2. 1n their judicial Capacity, 
VI. (A) A, relates to Taxes. 


Div. VI. (B) 3 ; col. 3. of that Div; line 27, after 3 Lud. 455. Add, But a contrary 
determination was made by the Southwark Committee, in the firſt Seſhon of the 
Parliament called in 1796; who declared a Candidate diſqualified, on the ome 
of having treated at the former Election. 

4 PAWNBROKERS, 


ADDENDA ET CORRIGENDA. 


PAWNBROKERS, Col. 2. line g, after the word © exceeding®? add—(42 5. eight-pence, and thence not 
exceeding 100.) &c,—This alteration was made by „tat. 36 Geo. 3. c. 87; which ſee. 


PEERS or Tu REAL Mu. Div. II. col. 4. line. 7. after 87. add 

It ſeems now to be ſettled, that a Peerage cannot be transferred, (unleſs we conſider 
the ſummoning of the eldeſt Son of a Peer by Writ as a Transfer of one of his Father's 
Baronies,) without the concurrence of Parliament; at leaſt in thoſe caſes where the 
noble Perfonage has no other Barony to remain in himſelf; As otherwiſe, on ſuch 
transfer, he would himſelf be deprived of his Peerage, and be made ignoble by his 
own act. The Earldom of Arundel (ſee ante) is now ſettled, by Act of Parliament, 
in the Norfo/k Family: And even if it were not, it might be queſtioned, whether, under 
the ſuppolition of no remaining Barony, ſuch an one could now be otherwiſe conveyed ; 
it being held that the whole Nation is intereſted in each individual Peer: And that a 
Peer cannot be deprived of his Peerage but by Act of Parliament. See Watkinss 
Notes on Gilbert's Tenures, Note XI. in p. 11; and p. 361. 


POLICE, - Col. 3. parag. 3. line 2. for at. 25 Geo. 2. read 28 Geo. 2, 
Col. 4. line 5. for Geo, 1. read Geo. 2. in both inſtances, 


WILLS. - In the arrangement of the Diviſions II. 2. line 2. for temporal read temporary. 
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